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Abstract

One way to prompt people to act is to claim tha’'®@commands impose duties upon
some persons to act and subsequently to commarsk thersons. This is the

approach of practical authority. The claim of pi@ad authority is ingredient to a

predominant conception of the state. This thesjues that the state’s claim to
practical authority is both unjustified and morallyong; it defends philosophical

anarchism. The philosophical anarchist argumenamaced here begins with a
defence of a presumption against practical authotit then argues that no argument
for the practical authority of the state overcorttest presumption. Thus the state’s
claim to practical authority is unjustified.

The philosophical anarchist’s position suggests W rethink both the normative
claim ingredient to the concept of the state aredréiationship between states and
persons. This thesis suggests that states clagjitintacy — that is, states claim that
the potentially coercive legal directives that thegyact are all-things-considered
morally permissible. The thesis outlines the idedl legitimacy in political
philosophy, an ideal distinct from authority.

An analysis of legitimacy requires an analysis oércion. The thesis develops a
specific account of thepro tanto wrongfulness of coercion that locates the
wrongfulness of coercion not with the badness efdhtcomes that the coercee faces
but rather with the beliefs and intentions of tliercer. Two upshots emerge from
that account. The first is that legal directives aot necessarily coercive. The
second is that the conditions which render coerprontantowrongful also render the
state’s claim to practical authority wrongful. Hewer, whereas coercion is justifiable
by an appeal to reasons that defeatpits tanto wrongfulness, the philosophical
anarchist shows that the state’s claim to practazhority is not so justifiable.
Therefore, the state’s claim to practical authastgecisively wrongful.
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Preface

There are many ways of getting people to do thingne way is to claim that one’s
commands impose duties upon some persons to acsubrskquently to command
them. Another way is to propose to sanction thérhey fail to commit certain
actions. Yet another way is to signal reasonsclvbkist independently of the signal,
for those persons to act. These three ways — papralctical authority, coercion, and
epistemic authority — are predominantly how théesggets people to do things.

This thesis argues that the first way the staengits to get people to do things
is indefensible. It is not only unjustifiable kalso wrongful for the state to get people
to act by claiming practical authority over thef@or the vast majority of cases, state
commands do not create duties for persons to athis is the conclusion of
philosophical anarchism. The lion’s share of thissis defends the argument towards
that conclusion.

This conclusion may surprise many. It is commothlio speak of ‘legitimate
authority’ and to define the state by referencethte claim to possess practical
authority over persons. Our understanding of tregests in part defined by the
normative claims that are attributed to it. Plolaisical anarchism prompts us to
reconsider the normative claims that are ingrediemtur concept of the state. It also
provides the impetus to rethink the concept oftiegicy in political philosophy. This

thesis suggests that legitimacy does not concexttipal authority; rather, it concerns

! The phrase is colloquial, but it is becoming iegtingly academic. See Ripstein
(2004), p. 32 and Julius (2009).
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the second and third ways the state directs therscbf others — namely, coercion
and the signalling of reasons.

A defensible philosophical anarchist argument satggethat the main
relationship between the state and persons is m®tb practical authority. Instead,
the relationship between states and persons rey@ir@ind two types of action that
the state performs: coercion and the signallingeasons. Philosophical anarchism
breaks apart and brushes aside the distractiotatess claims to practical authority
and allows us to focus on those state-person oektiips that are normatively
significant. Thus in addition to a defence of pkdphical anarchism, this thesis
offers some arguments concerning other ways thsgsprompt the action of persons.
| consider how states may signal reasons and aftgieeven though the claims of
states to practical authority are indefensibletestamay nevertheless aspire to
epistemic authority. Epistemic authority is a spe®f authority importantly distinct
from practical authority. The thesis also offe@me arguments regarding the
wrongfulness of coercion and the capacity of stidesoerce persons. It argues that
the wrongfulness of coercion is located with thédfe and intentions of the coercer
and thus that state action is not necessarily ogerc

The moral evaluation of some of the ways that statay direct the actions of
persons — with the predominant focus on authonty @ercion — is the terrain of this
thesis. My hope is that the political and legallggophers who come across my
arguments therein have passed through this areaebend recognize the landscape.
However, for those who have not, | should idergifyne landmarks and pitfalls.

First, a pitfall: This thesis does not defend ahem; it defends philosophical

anarchism. Anarchists oppose existing states. Tadgve that existing states are
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either involuntary or coercive, or that they sdiidiinjust distributions of benefits and
burdens and therefore should be resisted. Phitosalpanarchists, by contrast,
oppose the state’s claim to possess practical atythdrhey believe that no existing
state has practical authority over those whomatne$ to have practical authority.
The philosophical anarchist claim about state aitihe much mordimited than the
anarchist claim that states should be decisivedisted. Indeed, the only defensible
anarchist position is a philosophical thesis abthé state’s claim to practical
authority. Philosophical anarchism targets a paldr problem with one way that
states may attempt to get people to do things -eharny claiming practical authority
and commanding. Thus philosophical anarchism eamdéntified neither with the
view that all state actions are illegitimate nothwihe view that persons would be
better absent states. Rather, the philosophicaichrst makes a limited claim about
the relation between the commands of states andlulies of persons: the state’s
single act of commanding does not create dutiegsbefdience on the part of those
persons subject to the command.

Legal philosophers will recognize philosophical mhé&sm as one position in
the debate over ‘the duty to obey the law.” InttHebate, the first move of the
philosophical anarchist is to precise the concépaes’ as a state command and the
action ‘to obey’ as the act of performing the comuaed action for the sufficient
reason that the action is commanded. The secone mdhen to argue that whereas
a duty to perform the action commandedy exist, the specific duty to perform the
actionbecausdt is commanded does not. Below, | will consitlerse two steps in
detail, but now note that the question to whichghdosophical anarchist responds is

one of moral philosophy and not of political psyldyy. His question concerns the
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relation between state commands and obligationsb&y, not the relation between
state commands and the faof compliance. This thesis is a philosophical
investigation into the existence of certain moraligations and the permissibility of

certain actions that the state may take in ordelirect the action of others. Although
answers to those investigations may be informethbtg that may be revealed by the
pursuit of political science or psychology, they mat primarily depend upon them.

There is a domain of human enquiry in which morakgiions are irreducibly

primary, and the main arguments of this thesidauated therein.

Although | mention the ‘duty to obey’ debate in &ghilosophy, arguments
about practical authority and the attribution cdgircal authority to states range over
other areas of practical philosophy that might-gdhtify as moral philosophy or
political philosophy. No argument is an islandatlier, my argument is a stream that
winds through various debates and subdisciplingsrattical philosophy: the nature
and normativity of reasons, the nature of authptie justifiability of the state’s
claim to authority, the wrongfulness of coercidme fegitimacy of state action, and
the distinction between the ideals of legitimacyd ajustice. A good inter-
subdisciplinary argument picks up its current andsdnot stagnate as it winds its way
through various debates. | hope that my argumerieses that standard. Also, every
stream flows into a larger body, and one shouldwkmdhere one is headed. The
watersmeet for the argument of this thesis is dngelr body of political philosophy,
as opposed to other subdisciplines such as moralgat philosophy. Philosophical
anarchism allows us to reconsider the relationdhgween states and persons.

Because philosophical anarchism casts doubt onsthte’s claim of practical
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authority, it enables us to focus our attentiontlos evaluation of other actions the
state may take to direct the actions of persons.

Not only does philosophical anarchism allow us éthink the relationship
between states and persons, it also prompts @thimk the concept of the state. This
thesis embarks from a particular conception ofstia¢e to which the claim to possess
practical authority is ingredient. That conditia in part, how Thomas Hobbes
understood the state. Hobbes’s theory of the satk its authority is thdéocus
classicusof the position that the philosophical anarchegects. Thus Hobbes will be
a recurrent interlocutor. He will be the advoaafte¢he conceptions of state and state
authority that he developed and the philosophicakehist rejects. Of course, there
are dangers in engaging in conversation with thghtgidead. Although our context,
idiom, and conceptual lexicon are informed by thethe two are not identical.
Aware of this, | have sought to inform the preseotversation with the best
contemporary scholarship on Hobbes. Even thouglneeeparated from Hobbes’s
work by three and a half centuries, | neverthetesgend that Hobbes’s conception of
the state and state authority is the predominantegtion that we have inherited.
The use of the first person plural is always cotibers; however, the claim that
Hobbes’s conceptions of the state and the speciastbority attributed to the state
are or, at the least, are very akin to our own efesible by a survey of what
contemporary political and legal philosophers impihen they write about state
authority and the obligation to obey the law. hi¢ tvast majority of analytic legal and
political philosophers who write about state andtestauthority embarked from

conceptions that were radically different from Hebls, then we would notice.
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Given that the questions of where we are and hovgeténere are distinct, we
might prescind from the question of why these Haldre conceptions are our
inheritance. However, it is worthwhile to reflam the genealogical questidbnOur
conceptual lexicon exists as it does because theepbs therein were posited to solve
a set of normative problems that were encounterélde past and continue to trouble.
Concepts are passed down like technologies, ahkeé, technologies, they are
jettisoned when the problems they engender rerfdgr further use unjustifiable.
Perhaps Hobbes’s conceptions of state and stateoréyt resonate because we
recognize the force of similar normative problerhsw stability and assurance in a
world characterized by self-interest and diffidenqggoblems which Hobbes’s
conceptions were crafted to address. However thaads a major claim of the thesis
— the Hobbesian conceptual solutions of state aatd suthority bring their own
normative problems in tow. Those problems issudypftom Hobbes’s ascription of
personhood to the state and partly from the inghdf arguments for state authority
to overcome a central presumption that the philosah anarchist highlights. For the
philosophical anarchist these are fatal flaws thate us to rethink our concepts of
the state, state authority and legitimacy, and rédationship between states and
persons. | argue that the normative claim ingredie a defensible concept of state
(defensible, that is, in light of philosophical atfsism) is a claim not about authority,

but about legitimacy. Legitimacy is a complex native concept which the last

2 Such reflections can go very deep. Political gduphers (like anyone else) work
with a conceptual lexicon that, to a great extémty have inherited. The relation
between the history of political theory and contemapy political theory is
inordinately complex. For one now classic appro@ete ‘school’ of thought) to that
relation, see Skinner (2002). For an antidotén&b &pproach plus a broader overview
of approaches to the relation between politicalgsioiphy and the history of political
philosophy see Philp (2008).
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arguments in the thesis attempt to disaggregatsgwer, at bottom, a concern with

legitimacy is a response to the wrongfulness of@on. States are what they are, in

part, because they claim that their execution mdadives which might be coercive is

legitimate.

The thesis unfolds as follows. The first five cteap are devoted to an analysis

of authority, the attribution of authority to théate, and the argument towards the

philosophical anarchist conclusion. To my knowkedgo proponent or opponent of

philosophical anarchism has presented a completie carrect argument for that

conclusion. The argument for philosophical ananthihat | will defend is this:

(1)

(2)

3)

(4)

(5)

The Authority of the Statéor two agents, A (the state) and B, A has aitghor
over B if and only if A’s act of commanding ‘Let @’ creates gro tanto
obligation for B to®, such that if B didn’tb, B would wrong A. [premise]

The Presumption Against Authorithbsent a decisive reason to believe
otherwise, for two rational agents, A and B, A doest have practical
authority over B. [premise]

The A Posteriori ConclusiorNo condition satisfies both thestification and
thefulfillment criteria. Hence, no condition generates the gerity to obey

the law. [premise]

The Central ClaimThe state’s act of commanding ‘LetdB never, in and of
itself, creates an obligation for any perso®td(1),(2),(3)]
The Anarchist Denial The state does not have practical authority dvese

whom it claims to have practical authority. [(1)](4
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The first five chapters are organized around theetipremises in this argument.
The first two chapters are devoted to premiseTg Authority of the StateChapter
1 — which is not a traditional introductory chaptepffers a conceptual analysis of
practical authority. Practical authority is a tela between the commands of one
person and the reasons for action of another. Hap@r 1, | sharpen that relation.
Chapter 2 turns directly to the state’s authoritye state’s authority is often couched
as the right to rule. Chapter 2 provides an amaly$ the right to rule and
demonstrates that such a right is consistent Wethahalysis of authority developed in
Chapter 1. In Chapter 2, | also consider why tlent to practical authority is
integral to a dominant conception of the state.thwhis end in mind, | discuss the
impact of Hobbes’s interlocked theories of authpstate, and personhood.

Chapters 3 and 4 are devoted to premise (2 Presumption Against
Authority. Chapter 3 explains why the philosophical anatcaigument must be the
one given above and not other arguments that anetsoes advanced or implied to
establish the position. Although Chapter 3 intrmekibothThe Presumption Against
Authority and The A Posteriori Conclusigrit is mainly concerned to motivate and
provide support for the former premis&€he Presumption Against Authoritaptures
the notion that first generation philosophical @h&sts such as William Godwin and
Robert Paul Wolff had in mind in their advocacy fohilosophical anarchist.
Chapter 4, in turn, defends the presumption fromioua objections that issue from

recent literature on practical authority. Chagiaes devoted, in part, to a defence of

3 Godwin (1971 [1798]); Philp (2007); Wolff (1970)
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premise (3),The A Posteriori ConclusionThat defence revisits some moves in the
‘duty to obey the law’ debate made prominent by vee second generation
philosophical anarchists such as John Simrflofowever, Chapter 5 also advances
two novel arguments against Joseph Raz’s servineegion of authority. If the
three premises above are sound, then the philosaipdmarchist conclusion follows:
states do not have practical authority over tholserwthey claim practical authority.
Philosophical anarchism makes waves. If the pbpbgal anarchist
conclusion holds, then we should reconsider theispeof authority to which states
may aspire. The latter half of Chapter 5 suggibstisthe state may achieve epistemic
authority. In that chapter | draft a view of leghitectives consistent with that aim.
Also, if philosophical anarchism is true, then by light we must review both the
concept of legitimacy and the normative claims @aljent to the concept of the state.
Chapter 6 and the Conclusion are devoted to théit éhapter 6 considers what is
within the remit of legitimacy and attempts to djgeegate that complex concept. |
propose that the ideal of legitimacy is distinanfr the ideals of both authority and
justice. To be concerned with legitimacy is todomcerned with the justifiability of
directives that are likely coercive. That is, wheaolitical philosophers focus on
legitimacy, they organize their enquiry around wigtat bottom political. This
concern with coercion prompts the question of wieyaare about its justification in
the first instance. What about coercive acts mékespro tantowrongful? That is,
why does coercion necessarily demand a justifin@tio For the most part,

contemporary political philosophy has been on theng track in its approach to this

* Simmons (1979); Simmons (2001)

> Raz (1985); Raz (1986); Raz (1994); Raz (2006)
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guestion. In the last sections of Chapter 6, s@né an argument that | hope clarifies
the wrongfulness of coercion. Then, in broad aoaetlil offer the conditions that
would render coercion legitimate.

The Conclusion unites the conclusions of the the3ise conditions that make
coercionpro tantowrongful are also true of practical authority. eTattempt to get
people to do things by claiming practical authorgywrongful in the same way that
coercion is wrongful. However, coercion can bdifiesl. Philosophical anarchism
informs us that for the vast majority of persons $iate’s claim to practical authority
is unjustified. Hence, the state’s claim to posspsactical authority is not only
indefensible; it is also wrong. This is the ficginclusion. The second conclusion is
that once the claim to practical authority has bdepelled, we should view the
normative claim integral to the concept of theestt a claim about legitimacy, which
is an ideal apart from authority. The legitimat¢gim ingredient to the concept of the
state is that its legal directives are all-thingssidered permissible, even if and when
they are coercive. It is my hope that the two me@mclusions of the thesis,
elucidated in the Conclusion, make a modest cantidh to the evolving debates

about what the state is and the relationship betwstses and persons.
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Chapter 1 — A Conceptual Analysis of Authority

§ 1.1. The Minimal Definition and Preliminary Remaks

1.1.1. Authority is commonly understood to be a relatimiween the commands of
one agent and the reasons for action of anothex.may initially define authority as

follows:

(1) For two agents, A and B, A has authority ovef Bnd only if A’'s command

‘Let B @’ creates a reason for B @@

Call this theminimal definition of practical authority. It is a point of departure for an
analysis of authority. The minimal definition afithority is broadly shared both by
philosophical anarchists, who deny that the statenfore strongly, any agent) has
authority, as well as by defenders of authoritypvaingue that certain agents, perhaps
including the state, have authority in certain winstances. That there is a shared
description of authority among its detractors amdedders makes disputes about
authority both tractable and interesting.

Yet the minimal definition is incomplete. It doast distinguish authority as
distinct from relations of force or bargaining pawe It does not contain an
understanding of what a command is, nor does itigpehat kind of a reason A’s

command provides for B. Neither does it specifywhstrong of a reason A’s

! Lucas (1966), p. 16. Thminimal definition is also where Joseph Raz begins his
analysis. See Raz (1979a), p. 11-12.
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command is for B nor how the reason for B relatethe content of the commanded
action,®. Finally, the minimal definition does not provideay indication of how to
understand authority as the right to rule. These, at the least, necessary
requirements of a conceptual analysis of authority.

This chapter responds to those requirements. oltigies a conceptual analysis
of authority that goes well beyond the minimal d#fon. The conception of
authority | present takes the notions of command @ason as primitive. Those
ideas are the building blocks of an understandirthe concept of authority, which is
first and foremost a relation between the commaridme agent and the reasons of
another. The analysis presented here developseafispunderstanding of that
relationship.

This chapter is an attempt at conceptual analy$isattempts to clarify one
predominant conception of authority. In pursuittbat goal, | do not intend to
describe the social or psychological relationskdmween any two persons with proper
names. It is not my purpose to describe a psydidb theory that would explain
why some people at some particular times and usdere particular circumstances
do the bidding of others. The experimental psyotjchl research conducted in the
line of Stanley Milgram or the Stanford Prison Expent is therefore not the interest
of this chaptef. Here, | am not interested in the relationshipveen a command and
the fact of compliance. Rather, | am interested in theatr@hship between a
command and the morally and rationally justifiedwgrds for action. My interest is

one of moral and political philosophy. What is ttm@ral relationship that holds

2 For introductions to such research see Milgran74)@nd Zimbardo (2007).
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between persons if one of them were actually ahaaity over another? In short,
what is the proper understanding of authority asi@al concept? This chapter
attempts to respond to that question. A correstvan reflects what we mean when
we proclaim that some agents such as the staparents, or even God have authority
over some persons.

The thesis | will develop is that authority ideigsf the command of one agent
with a specific moral obligation on the part of @rgon to obey the command, such
that if the latter did not obey, she would wrong thrmer. This, | believe, is what is
normally meant, or at least entailed, by the ideatiion with authority as the right
(of some person or group) to rule (over anothesqeor group). This conception of
authority is perhaps the conception that we nogretribute to authority figures such
as parents and God. It is also the conceptiomtbiogity that is commonly attributed
to the state. Chapter 2 is devoted to the lateemc However, lest we rush ahead, the
goal of the present chapter is only to render peuspis a predominant conception of
authority before we attempt to attribute it to mafar agents. The present chapter is
devoted to the claim that authority — or, to be enprecise, what is callgaractical
authority — is fundamentally a specific relation that conaex command of an agent

with a moral obligation to obey the agent who isktie command.

% | use the subjunctive (‘were’) so as to not prgpithe issue that there are actually,
or could be, persons with authority over othersy ddnceptual analysis is not meant
to prejudge the further question of whether orthat conceptual relationship actually
or possibly holds between two or more actual agefitse fact that authority might
not perfectly apply as a description of any reladiup between two agents need not
alter or preclude our understanding of what thecephis. Philosophical anarchists of
all stripes are not precluded, by virtue of theaahism, from understanding what
practical authoritys.
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The chapter unfolds as follows: To clarify argumsefor or against authority
requires a more thoroughgoing conceptual analyisa tthe minimal definition
provides. A conceptual analysis of authority reggiian understanding of the kinds of
reasons that authority generates. To understatitbrdty is to know exactly what
kind of reason A’s command ‘Let &’ is for B to ®. In Section 2, | review a set of
distinctions among kinds of reasons, attempt tafgléhe notion of a command, and
stipulate how the concept of authority portraysommand as a certain kind of moral
reason. The reasons of authority have particulspe@s such as content-
independence and intentionality. Section 3 comignthe analysis of the reasons of
authority. It illuminates one essential aspecth& reasons of practical authority —
namely, what | call thevronging criterion Section 4 then presents a view of the

strength of authority’s reasons.

§ 1.2. The Reasons of Authority

1.2.1. The idea of a reason is basic to practical pbpby. It is a consideration that
counts in favour of an action. That definitionpigmitive. As T.M. Scanlon notes,
‘Any attempt to explain what it is to be a reason $omething seems to me to lead
back to the same idea: a consideration that canrfessour of it.* All reasons have
this essential feature, but there are many reasbhere are reasons to hold beliefs, to
adopt intentions to act, to fulfill those intentgrand to adopt attitudes such as hope

or despair. ‘Counting in favour of’ is a relatiodicounts in favour o¥. Reasons are

* Scanlon (1998), pp. 17
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kinds of relations between facts and persons oremeecisely, between facts and the
actions that issue from persohs.

A significant part of that relation is the preseme fact. It is not up to us to
decide what reasons there are. Reasons seemdonteEhow ‘outside’ of us. We
judge whether there are reasons to hold certaiefbgintentions, or attitudes, but we
cannot make it the case that reasons are presatusent with respect to our beliefs,
intentions, or attitudes. In this sense, reasams facts whose existence is not
dependent upon our beliefs about what reasons #mefe Such judgments about
whether or not we have certain reasons may bedrualse. This claim does not
entail major metaphysical commitments. A corredgment that there is a reason to
act does not imply some metaphysical realm of measloat anchors the truth of that
judgment by correspondence. Rather, reasons nmye ifrom non-mysterious
standards of correctness in evaluation. For exantpht we can hold true and false
beliefs about arithmetic does not commit us to séaonic conception of numbers.
In practical reason, as in arithmetic, there aamddrds of reasoning that constrain
and give support to the truth or falsity of judgreeh

Reasons have normative force. Reasons are [huess They are facts that
count in favour otertain actions. Reasons are factual considesatitat compel us,
however sharply or softly, tdo certain things: to hold or discard beliefs, to dav

intentions or motivations, to form or dispel atties. We do not need to act on a

® Raz (1975), p. 19

® For a convincing account of that claim, see Garégmd Macklem (2002), pp. 442-
447.

" Scanlon (1998), p. 63
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motivation in order for there to be a reason fdraac That would be to reverse the
relation between reasons and motivation. If the@ereason and if it happens that we
recognize it, then there is a consideration thghoto motivate us, however softly, to
act in some way. To be sure, the consideratiomtmgt motivate us to carry out the
action. But what is central is that the considematounts in favour of the action.
That makes it a reasén.

It is convenient to group reasons for action unither inclusive umbrella of
‘practical reasons.” We have practical reasonsdhainstrumental reasons — that is,
considerations that count in favour of acting inys/éhat advance our more ultimate
goals. We also have practical reasons to pronhetgdals themselves. For instance,
we have reasons to promote states of affairs tleavalue, such as states of greater
beauty or scientific achievement. In addition,réhare practical reasons to act in
ways that are valuable, but perhaps which do nnpte better states of affairs — for
example, a reason to keep a promise, the keepimghich would have no, or even
worse, wider consequences.

To interrogate authority requires that we introdacéurther class of reasons
within the umbrella of practical reasons, namely rahoreasons. These are
considerations that guide our treatment of onelerot They are reasons of right and
wrong. We offer moral reasons to explain the dutie have to other persons: to treat
some, such as our children, with a certain patyiabr to treat others, such as our
grandparents, with a certain deference, or to ameswho are in need, or to relieve
the pain of the hurt, or to refrain from treatingia certain, morally condemnable

ways. We have strong reasons not to harm, coerdeaeive others; we owe others

8 Larmore (2008), p. 11
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this restraint. We also have strong reasons teveslthe pain and misery of others;
we owe others that attention. Following Scanloa,might say that this set of reasons
informs ‘what we owe to each other.” Moral reasars reasons that explain why we
owe certain actions or things to other persons.efilie speak of right and wrong, of
obligations that we owe to each other and legitatyagxpect from one another, we
are speaking of moral reasohs.

There is a further division of reasons that aidsclarifying the reasons of
authority. There is a distinction, current in aamporary moral philosophy, between
agent-neutral and agent-relative reas8nén agent-neutral reason is a reason to act
that is not pinned to a particular agent’s poinvigw or place in the world; it is a
reason for anyone. Consider the reasons to prothetédhealth and well-being of
others, or to minimize the pain of others. These reot reasons that apply to only
some persons with definite descriptions. If they r@asons, then they are reasons for
each of us. To follow Thomas Nagel, agent-neutatons are reasons ‘that apply to
oneself because they apply to everydne Agent-relative reasons, by contrast, are
reasons for only some persons. Agent-relativeoreagare not necessarily relative to
one person alone, but they are relative. Theynateeasons for every person. For
example, if three students make a pact to advaheecause,” then each of them has
reason to advance ‘the cause’ if the others dobdeure, other persons not party to

the pact may also have reasons to advance ‘the’caus they will not have the pact-

° Some might object that morality connotes a muchet set of reasons. Here, |
follow Scanlon in employing the 'narrower domain robrality having to do with
duties to other people.' Scanlon, (1998), p. 6

10 parfit (1984), p. 143

' Nagel (1986), p. 199
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relative reason shared by the three partisansekZearfit puts it most clearly: ‘When

| call some reason agent-relative, | am not clagrhmat this reason cannot be a reason
for other agents. All that | am claiming is thatriay not be*? It is normal to think
that we have agent-relative reasons to act in icestays as an upshot of the
relationships we have with a set of other persanset which obviously does not
include everyone. This is a point attributable ibD. Ross in his reaction to

utilitarianism®®

1.2.2. What kind of reasons does authority provide? aRieg the minimal
definition, what kind of reason for B t® is A’'s command ‘Let BO'? To begin,
some might hold that authority provides epistere@sons. They would contend that
‘Let B @' is a reason for B to hold some belief abduing, namely, tha® would be

a good thing to do or achieve. In that case, Aitharity over B amounts to A’s
capacity to provide B with epistemic reasons talhmdliefs about some set ®fings.

A would be an epistemic authority for B:

12 parfit (1984), p. 143

13 Ross writes, ‘Moore’s ‘ideal utilitarianism’ sayi effect, that the only morally
significant relationship in which my neighbors staio me is that of being possible
beneficiaries by my action. But they may also dttmme in the relation of promisee
to promiser, of creditor to debtor, of wife to hasl, of child to parent, of friend to
friend, of fellow countryman to fellow countrymaand the like; and each of these
relations is the foundation of@ima facieduty, which is more or less incumbent on
me according to the circumstances of the case $ Ri#30), p. 19
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(2) For two agents, A and B, A is apistemic authorityor B if and only if, as a
result of A’s directives, B has a reason to belieither that there is a reason

to ® or, more strongly, a decisive reasoritd*

This conception of epistemic authority does notnsemnsistent with how
practical authority’s reasons are normally issuedexeived. Reflect on what is
normally meant when it is said that A has authaoitgr B. When A commands, ‘Let
B @, is his intention to provide B with justificatorgrounds to endorse the belief that
®-ing is worthwhile? Does B believe that this issAhtention when A issues the
command? Does B believe that A intends that Bivede command as a counsel to
his epistemic beliefs? A moment’s reflection oa ttoncept of authority as it is and
has been used ‘now and around here’ suggests Hioe. epistemic thesis conflates
advice and commands. Thomas Hobbes, a defendautbbrity par excellence
emphasizes this distinction between counsel andh@nd. Hobbes’s rich account
reflects the essential elements of the predomicamteption of authority. | quote his

definitions fromDe Civeat length.

They who less seriously consider the force of woddssometimes confound
law with counsel. WE must fetch the distinction between counsel avd |
from the difference between counsel and commandw KOUNSEL is a
precept, in which the reason of my obeying it isetafrom the thing itself

which is advised; but COMMAND is a precept, in whithe cause of my

14 This formulation of epistemic authority looselyllifavs the one presented by Heidi
Hurd. See Hurd (1999), p. 64.
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obedience depends on the will of the commander. itk not properly said,

thus | will and thus | command, except the willnstdor a reason. Now when
obedience is yielded to the laws, not for thinglitsbut by a reason of the
adviser’'s will, the law is not a counsel, but a coamd, and is defined thus:
LAW is the command of that person (whether manauriy whose precept
contains in it the reason of obedience: as thegptsof God in regard of man,
of magistrates in respect of their subjects, andeusally of all the powerful

in respect of them who cannot resist, may be tertineid laws"

If A’s utterance ‘Let B®’ were a piece of advice or counsel, then A would
intend that this utterance should be taken as @dedoi the reasons that B hastio If
A is an epistemic authority, then B takes A’s dinex as a signal that there are
independent reasons & However, as Hobbes notices, the illocutions wharity
are not given as advice; they are intended as comsnaA’s command ‘Let B’
does not refer to reasons that B otherwise haslteve that he shoul®. Rather, its
itself a reason that B shoudpl If A is an authority over B, then A’'s commanceiB
@’ is itself a reason for B t®. B ought tod because A said so.

Hobbes'’s clarity on the distinction between advécel command suggests a
further clarification on the difference between itige an authority’ and ‘having
authority.” We use the term ‘authority’ to refer Iboth conceptions; however, these
represent two species of authority with significatitferences. A might be an
authority — that is, she might be very well qualifito speak on some topic — and B

might take her pronouncements as reasons for thef lieat there are reasons for

1> Hobbes (1978a [1642]), pp. 271-272. See also E®bHI91 [1651]), ch., xxv.
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action. B might even substitute her pronouncementgertain topics for his own
judgment. But the former sense of being an auth@inot what is in dispute when,
say, the authority of the state is in dispute. ifgean authority’ is akin to epistemic
authority or expertise — that is, having a tendetlocsnake correct judgments within a
certain domain of enquiry. We look to epistemithauties to signal what reasons
there are that merit consideration when makinggilees. ‘Having authority’ is a
different and perhaps more straightforward concdptonnotes that the commands
of some agent are themselves reasons to act ieafispvay, namely, to obey the
command. Practical authority, as distinct fromsegnic authority, is meant tweate
reasons to act. The directives of practical authalo not only refer to reasons we
otherwise already have. Practical authoritydason-creating More specifically,
practical authorityelevates ‘because A said so’ as a reason to act.

Epistemic authority is important for legal and poél theory, and we will
return to it in Chapter 5. However, it is not tbhenception of authority that is
commonly attributed to the state. The conceptibipractical authority plays that
role. As we will see in Chapter 2, the attributmipractical authority to the state is
made explicitly by Hobbes and implicitly in the ¢emporary ‘the duty to obey the
law’ debate. As | will suggest in Chapter 5, eisic authority may be successfully
attributed to states; however, that claim doesroase the philosophical anarchist.
She is motivated to reject the claim that practigathority may be successfully
attributed to states. As such, it is an analysigractical authority to which we will

devote our energies.
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1.2.3. The notion of a command is central to practiecgharity. To understand its
centrality, consider the following features of gre&l authority. Authority’s reasons
are agent-relative agent-relational intended and, most importantly,content-
independent First, authority’s reasons asgent-relative The commands of an
authority are not commands for everyone, but onlysbme agents that are ‘under’
that authority. Not every agent is necessarilyjjestttio the same reasons of authority
because each agent may be subject to differentortids. The most obvious
examples are parental authority or the belief ¢titetens are under the authority of the
specific state that endows their citizenship.  Thencept of jurisdiction,
complementary to that of authority, shows thatdbteast some authorities (perhaps
most authorities) their reasons are agent-relativat is, relative to those agents
within their jurisdiction.

Authority is not necessarily institutional. Itm®t necessary that the concept of
authority be exemplified only in institutional cemts, such as in states or in courts.
Rather, authority is a type of normative relaticgtvieen two agents or groups of
agents. Authority denotes a specific relationdigpiveen two or more agents; it is
agent-relational It is a normative relation that describes thet faf one agent’s
commanding as creating an obligation for some atlgent to obey the command.

Hobbes’ emphasis on ‘the will of the commander'seai another important
feature of practical authority. The reasons ohatrity areintended In order to be a
practical authority, one must intend that her datanmanding — or, as Hobbes says,
her ‘will’ — creates obligations for others to obef command is an illocutionary act.
It is a type of action, namely a speech-act. Tleeliom through which the action is

executed happens to be words and not bodies. Anemu is understood to be an
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action. As such, it is something to which we magridbe an intention as necessary to
its performancé®

To see this point, focus on some examples. Totls#eintention matters to
practical authority, consider theadvertently Elected Great Leadexr mob elects an
innocent bystander and takes his utterances agatibin-creating commands for their
group (unbeknownst to him). We would not thinktthiais case exemplifies the
concept of authority. The necessary but absentliton is a kind of intentional
relation between the bystander and the mob. Fdhoaties, intent matters.
However, intent is not all that matters, and itestainly not sufficient to establish
authority. Consider the deranged man who procldimselfKing of the World He
may very well believe as much, and therefore intdrad his commands be regarded
as if he were, but clearly the purity of his infens are not sufficient to show his
authority over us.

Intent matters for authority. Authorities intertat their commands stand as
reasons for their purported subjects. But as reasm do what? Namely, to obey.
An authority intends that her commands are themasal@asons for another to obey.

Obedience is a moral concept that requires an sisaly its own right because,
as Donald Regan has indicated, there are two distireanings of obedience: the
loose, commonplace sense of obedience and a striptalosopher’s’ sense of
obediencé’ Suppose A commands Bda In the commonplace sense B obeys A’s
commands as long as B complies with the requiresngtifpulated by A’'s command,

viz. B doesb. B may comply with the requirements of A’s commdor any number

% This point is also made by Marmor (1995).

1" Regan (1990)
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of reasons (perhaps B intendeditdefore A ever mentioned it or perhaps B can do
nothing but®), and in the commonplace sense of the term, bygddj B would be
obeying A. The strict or ‘philosopher’s’ sensefeli§. In the strict sense, B obeys A
only if B ®@s for the singular reason that A commands it.

Which sense of obedience is entailed when a pedctigthority commands?
That is, in what sense does the subject obey ifresbegnizes another as a practical
authority? If we are to maintain consistency with Hobbesian distinctions between
command and counsel, practical and epistemic atghdahen practical authority
intends obedience in tretrict sensé® Moreover, for the authority relation to hold,
the purported subject to the authority must obethestrict sense as well, that is, she
must obey for the singular reason that the authtials commanded. Let us examine
the perspective of both parties to the authorikgtien.

First, consider the intentions of a practical autio Practical authorities intend
that their acts of commanding stand as reasonscime persons to obey in the strict
sense. The reasons provided by epistemic au®dt not share these features. The
reason an expert advises other agents to beliertaircgoropositions or to act in
certain ways is not because the expert told to ttetelieve or to act. Rather, the
reason is something that an expert can referenc jastificatory ground for the
belief, which is independent of the illocutionargt ®f advice-giving. For example,
when a climate scientist tells a population to atslCQ emissions, and a member of
the population asks ‘Why?’ the expert may not respwith ‘Because | said so’ and

expect that to be a valid reason (as a practicdloaity might). Rather, the expert

8 Throughout this thesis, | will refer to ‘obediente the strict sense’ or ‘strict
obedience’ as a term of art to refer to this idea.
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will refer to the justificatory background of clinea science and the expected
consequences of further @@&mission. The expert does not intend that higrgpso’

is a valid reason for others to cut emissions;emathe intends that the facts provided
by climate science, of which he is very knowleddeaban stand as reasons for why
persons should curb their carbon emissions. Intshis dictates are not independent
of their content, nor does he intend that they akis utterance ‘we should cut
emissions’ depends on the content of that utterancehis expert knowledge of that
content. Hence, he is not an example of the spedfi@authority with which we are
concerned — that is, practical authority, whichpgouts to create reasons to obey by
the very act of commanding.

Additionally, for the authority relation to holdhe subjects to authority must
also obey in the strict sense. If B believes thadias authority over her, then she
believes that A’'s command ‘Let B’ is itself a reason for B t@. If B merely
complied with A’s directives, and nothing more abthe reason for that compliance
was clear, then we would be unable to ascertairtheneé\ stands as an epistemic or
practical authority. Consider the above case withclimate scientist. The climate
scientist might tell us to curb our personal enoissj and we might well comply with
him (perhaps we were already aware of global wagmim perhaps we were getting
rid of our car anyway); however, our compliancer;-abedience in the vernacular
sense — would not stand as a condition for thetipedcauthority of the climate
scientist. To be a practical authority, his dineet must provoke a specific type of
action, namely, obedience in the strict sense.helfis a practical authority, then

‘because he says so’ stands as a sufficient rdasois to curb emissions.
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1.2.4. The intentions of those who are party to autliorlations reveal a further
essential feature of the concept of authorityon& or more agents, A, is a practical
authority, then A’s commands themselves stand figisat reasons for another, B,
to act. The command of an authority does not refdurther reasons for B to act;
rather, the command itself is the reason for Bcto &0 be even more precise we may
say that it is théact of A’'s commanding B to aathich is the reason for B to act.

Act how? B’s action could be myriad — ‘appropridke van,’” ‘pay taxes,’
‘believe p’; however, if B’'s action responds to Alemmand as a practical reason,
then no matter what B'’s specific action is, we reay that B obeys in the strict sense.
If A is an authority over B, then the fact that Ash'said so’ itself stands as a reason
for B to obey, which is to say, it stands as aeader B to commit any number of
further action-types’

Philosophers normally call this feature of authoribntent-independené®
Authority is a relation between the commands ofrdl ghe reasons for action of B.
Content-independence is meant to highlight that few that A has commanded
stands as a reason for B 4@ It is a reason regardless of what other reasons,
independent of the illocutionary act of the commaBd might have to® and

regardless of whab is, subject to certain range conditions.

19 As Raz notes, ‘The reason is the apparently ‘eemas’ fact that someone in
authority has said so, and within certain limits $&ying so would be a reason for any
number of actions.” Raz (1986), p. 35. See &seen (1988), pp. 36-42.

20 The idea is traceable to Hobbes, but the termawérsed by H.L.A. Hart. For a
discussion of Hart's conception of content-indemsm® and the commands of
authority, see, Hart (1982), p. 254. For furthevelopments on the idea, see also Raz
(1986), p. 35 -37; Green (1988), pp. 36-42; Marfd®95), pp. 342-349.



Farris, Chapter 1 — A Conceptual Analysis of Auttyor 27

The notion of content-independence embarks frombldsis understanding of
the conception of a command. When Hobbes draws dikgnction between
command and counsel in Chapter 25LeVviathan(and also in Chapter 14 d@e

Cive), he gives a description of content-independesdors:

Command is where a man saith ‘Doe this or Doe h, twithout
expecting other reason that the Will of him thayesait.’” By contrast,
‘Counsel is where a man saith Doe, or Doe not this] deduceth his

reasons from the benefit that arriveth by it to hinwhom he saith ft*

Hobbes intends that the command, which springs fiteerwill of the commander, is
itself a reason for some subject to do the comntamae. The command does not
point out or refer to reasons the subject hastts@es to promote his well-being. For
Hobbes, this is precisely what distinguishes cominfiom counsel. The reason a
subject has for acting does not concern the femtofehe particular action which is
commanded. Rather, the only concern is the fattdhe has been commanded. The
illocutionary act of the command is the reasontli@ subject to commit some further
act, and this reason is independent of the cormiEtlhe command. The reason is
content-independentTo elaborate on this Hobbesian kernel: When idensg the
relation of practical authority — a relation betwe®s commands and B’s reasons for
action — it is B’s reason for action that is ‘camtendependent.” B only has the
‘extraneous’ fact that A has commanded as the reasudl B’s reason t® does not

necessarily depend on the content of some valdehtares ofb-ing.

1 Hobbes (1991 [1651]), ch., xxv
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This notion of content-independence is perplexinky.is not obvious how
content-independent reasons are possible. Thahese is a question of how a
content-independent reason is a reason at all. s@® the puzzle, consider the
commonplace notion afontent-dependemeason. A content-dependent reaso to
is a reason that is grounded on some valuabletgulid-ing. For exampleg-ing
might satisfy a preference, promote a better sthtaffairs, or discharge a duty.
Content-dependent reasonsdtgourport to be considerations that count in favolur
®-ing given some valuable feature of the action.r Egwample, it is a content-
dependent reason to take out the rubbish becaesehbish smells and it would be a
better state of affairs absent the steffch.

Against the background of content-dependent reasehat might we say to
clarify the notion of content-independent reasof@®sumably they are not content-
dependent reasons do— they don’t purport to ‘point out’ any valuableatures ofb-
ing — but they are reasons do nevertheless. That is puzzling. To say that some
reason,R, does not ‘point out’ any valuable featuresdsfng seems tantamount to

saying thaR is not a reason t® at all. In order for content-independent reagons

22 Raz also speaks of content-dependent reasonsR&nra dependent reason is a
reasonR, that an epistemic authority offers to an adviges is meant to reflect the
balance of reasons, applicable to the advisee, bichwR depends. For Raz, a
dependent reason means to reflect the balanceagbme and hopefully illustrate
which reason in that field is decisive for actidBee Raz (1986), p. 41. My notion of
a content-dependent reason is more basic. AllhatviRaz calls ‘first-order’ reasons
are content-dependent reasons, including which@ason is decisive. All first-order
reasons are reasons to perform some action beohgsene valuable features of that
action. See also Raz (1979) and Shapiro (2002).
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be credible, we must account for how they are memsod that do not refer to any
valuable qualities ob-ing.*®

Two ideas contribute to such an account. We ma&p akad ‘content-
independence’ as a description of the action thatofkamands B to do. We may
regard B’'s commanded action as ‘to obey’ in the&tsgense — that is, to follow the
specific directives of A’'s command simply because A’s command and without (a
not unlimited) regard to what those directives ata.the exercise of an authority
relationship, when A commands Bdg what A is commanding first and foremost is
that B obeys. How B performs the action of obedgewill vary with the ‘content’ of
the command; however, that performance is of deveamportance. The action that
A implicitly commands B to enact is obedience ia #trict sense. That action is, in a
sense, ‘content-independent.” It does not depamdhe specific ‘content’ of the
action-type that would satisfy obedience.

Consider another way to account for content-inddpeoe. If the reason B has
to ® is content-independent, then B’s reason cannoa lwensideration about the
valuable aspects df-ing that purport to count in favour @ing. Instead, B’s reason
might be thewill of the person, A, who commands Ba&g* Content-independence
might just refer to the notion that someone’s (ant just any someone, but rather

someone who stands in a relevant relationship)esgad wish that anothér counts

23| thank William Edmundson for introducing me tastpuzzle.

24 Andrei Marmor is keen to point out that it is pmrs that possess practical

authority. Marmor’s paper, ‘Authorities and Persoiis, in part, a discussion of the

relation between the thesis that practical authastlocated with persons and that
practical authority produces reasons that are obimielependent. This suggests what
we have made explicit: practical authority is atiein between reasons for action and
something that only persons could possess — nam&lill. See Marmor (1995).
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as a reason for them tb. | think this is more what is traditionally meany the
term? Content-independence is just the idea that stiowiiionary actions are also
facts that count in favour of acting, irrespectofewhat other considerations might
also count in favour of acting. In short, somediltionary actions are also reasons.
Practical authority is, in part, the thesis thanatands themselves are reashs.

To summarize the story thus far: Authority is Eatien between some persons
or groups of persons, A and B, where A’'s commanttheftype ‘Let Bd’ itself stands
as a reason for B to obey in the strict sensefla@fore, tab. B’s reason t@ does
not depend on the content of any considerationrothan the fact that A has
commanded. Nor does it depend on the specifiomtyipe, the specificb, in
guestion (subject to certain range conditions).e $tory thus far, however, does not

exhaust the concept of practical authority.

§ 1.3. The Wronging Criterion

1.3.1. The other central feature of practical authoistyvhat | will callthe wronging

criterion. This feature is just as central to the notiompactical authority as that of

content-independence. It also divides practicdhanity from epistemic authority.

%5 For recent work on the nature of content-indepeh#Easons see Markwick (2000)
and Markwick (2003).

26 Other types of illocutionary actions can also basons. For instance, content-
independence is a feature of promises. If B premis to do whatever A wants to do
on A’s birthday, then when A says ‘Letls’ B has a reason @, whatever® may be
(subject to range conditions). B has a reasab, twhatever® may be, because of her
promise in conjunction with A’s utterance ‘Let®.’ A’s utterance is the content-
independent reason, and it is such because ofrBmigpe.
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The distinction between advice and authoritativenie@nds is not only revealed in
the intentions of both the givers of and subjectsdmmands and advice, but also in
the different reactions to noncompliarfée. Consider the divergent reactions to
noncompliance with respect to the advice of expamtsthe commands of authorities.
Noncompliance with the commands of authoritiesasmally met with grounds for
censure or sanction. Such grounds for sanctiomotimecessarily exist in the case of
noncompliance with the advice of experts. Jusabse a person does not follow the
advice of some expert, it does not necessarilyvolthat the person has therefore
done somethingrrong?® Practical authority seems different. When somesqn, B,
does not comply with the commands of some othesgoeor group of persons who
has authority over B, the concept of authority seeton suggest that B’s
noncompliance is wrong. Practical authority is pnaty reason-creating; it also is
obligation-creating. If A has authority over BethA’s command ‘Let BD' creates
an obligation for B to®, such that if B did notb he would be doing something

wrong?®

2" Here | follow Green (1988), p. 26, although | walitempt to pursue further the
differing reactions to non-compliance.

28 Whether they have done something irrational depeindpart, on the reliability of
the expert.

29 Two comments about the term ‘obligation”: Fistinderstand an obligation as a
pro tanto moral requirement. Second, in using ‘obligatitvere, | do not mean to
contrast it with ‘duty.” My use of these terms dasot indicate a hard distinction.
Some, adhering to a distinction, understand thdigaiions emerge only through
some voluntary undertaking or through some pasdicsbcial relationship mediated
by something like fair play. Following John Rawteey might call ‘obligations’
those moral reasons that emerge from considerabbrair play created by legal
systems, whereas ‘duties’ signifies moral reasbasdre in some way independent of
a legal system. Cf. Rawls (1971), pp. 333-349. aiAg!| will not follow that
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The notion that authority is obligation-creatingparates the concept from brute
force. Suppose a group of persons who tradedute force, for example, the mafia,
were to announce ‘Let B.” This would create a reason for Bdg perhaps even a
very strong, prudential reason for B&ga special regard for his own knee-caps, say).
Yet it is not normally thought that the mafia hasharity such that B has some kind
of obligation to® just because the mafia commands it. Reason-creasi not
enough. In order for a person or group of pergortgve authority over others, their
commands must also create moral reasares,-obligations — on the part of others to
obey. Many would hold that what the state has wegpect to its subjects, or what
parents have with respect to their children, or w@ad has with respect to his
creation is exactly what the mafia lacks — namalythority, the ability to create
obligations to obey by fiat. If A has authorityes\B and A commands B tb, then if
B disobeys and does n®t then B’s action is more than likely imprudent.isl also
wrong.

Consider the nature of that wrong. In order to gattion in this line of
enquiry, we should consider the ways in which axtiare wrong. What do we mean
when we utter statements of the form, ‘B did wramgloing®’? Moral philosophy
provides manifold suggestions as to how actionscagracterized as wrong. The
classic contrast is, of course, between consedlisnti and deontology as (overly)
broad camps. Consequentialists view the goodnasbadness of states of affairs as
the primary moral factor and consider an action ngravhen it brings about an

outcome or state of affairs that is worse. Deamtists, by contrast, hold that an

distinction. Obligations and duties are both tethrst we use to signify something
they share about which | am concerned — namelgpresathat register as moral.
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action can be wrong irrespective of the goodnedsadness of the state of affairs it
effects. Goodness is not the only significantgeen the most significant) normative
factor® A more concrete standard deontological view & #n action is wrong if it
infringes or violates some constraint (or a righsome person) even if that action
promotes some (very) better outcome or state afraff It is well beyond my purpose
to discuss these views in any great detail or $esstheir correctness; however, | will
employ them to canvass at least two ways of thopldbout wrongness that will be
relevant to untangle how B’s disobedience coulavheng.

Suppose that both consequentialism and deontol@dyight some significant
normative factor. That is, suppose a thesiplafalism Both positions point out
kinds of reasons that register in moral deliberatfo Suppose also that there can be
genuine conflicts between the rights, constraimtsg agent-centered restrictions
espoused by deontologists and the promotion of goothe avoidance of very bad)
states of affairs. Again, we are supposing bothamregisters to be significart.
Now, an action can be wrong when it does not refldtat we have the weightiest
reason to do, whether that reason is broadly camrsdigl or deontological in content.
In that case, the action is wroafj things considered This is what we might mean in
the statement, ‘B did wrong in doin.” Of course, this statement could convey

something less strong: that B did wrong in s@reetantoway, even if what he did is

% This broad distinction draws on Kagan (1998),3. 7
31 Cf. Kagan (1998), p. 80-81; Nagel (1979), pp. 128-

32 Adding plausibility to this assumption, F.M. Kammites, ‘the concept of a right
need not imply that when respecting the right dgotsflwith producing more good,
respecting the right will always take precedencer alre good (either at the act or rule
level). Rights need not be absolute but rather maye thresholds beyond which
calculation of goods and evils is reintroducedankn (2002), p. 489
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not wrong all things consideréd. Perhaps, in securing some very good state of
affairs or preventing some very bad state of affa had to infringe on a right of
some person. In cases like this, it might be tha B’s action was not wrong all
things considered, yet it was wromy one waybecause it involved a violation of
some nonabsolute constraint in the deontologiagiter. Taking on board this less
strong interpretation of ‘B did wrong in doiny suggests a way to speak in less
severe terms about an action’s being wrong. Aioads pro tantowrong if there is a
reason to regrett, i.e., that there is at least one moral register (ofumapty) that
provides a reason to regret the action. MoreoNethere is a consideration that
disfavours an action such that itgso tantowrong, then for the action to be justified,

all things considered, it must be supported by @htir reasor?

1.3.2. There is another specific way in which an act®owrong. Consider the wrong
present in the statement, ‘B wronged A by daing In this case, there is a fact about
A that provides B with a reason to perform or téra@ from performing certain

actions. Since the work of Wesley Newcomb Hohfélds normal to speak of cases

3 Shelly Kagan provides an exemplary descriptioproftantoreasons: ‘A pro tanto
reason is one that always has force, but this foacebe countered, and overridden, in
various ways; a given act can be supported by dgomto reason even though that act
is not morally required [all things considered]ad¢fan (1989), p. 49. Also, | discuss
the status opro tantoreasons in Section 5.

34 Gardner and Macklem echo these points apmutantowrongness and the sense in
which they call for further justification. ‘Therean be actions that are wrong
although justified and that create a special preskr justification precisely because
they are wrong. They are things which, all thiegssidered, it was right for one to
do and yet in doing them one did something wron@ardner and Macklem (2002),
p. 467
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like this in terms of rights and correlative duti@sin this case, we may think that the
relevant fact about A, which B apprehends, is thé&iolds certain rightsowards (or
against) B, which correlate with a set of dutiesttB has towards A. F. M. Kamm,
following J.J. Thompson and Hohfeld, points outt thghts generatédirected duties
that are owed specifically to the rights-bedferNot all duties are moral reasons
which are directed to someone. For example, | triiiglve a consequentialist reason
to relieve suffering, but that reason does not gdoa duty that | owe to a specific
sufferer somewhere because he has a right poedatiyere, towards me.

There is something special about directed dutiesy generate a special class of
moral judgments. When we fail to discharge a de@cduty, we not only do
something wrong, but we also wrong some personchd&l Thompson holds that
there is a special set of deontological judgmentk vespect to directed duties. He
calls judgments about directed duties ‘properlyolap or ‘dikaiological,” as opposed
to ‘merely monadic’ judgment¥. Properly bipolar judgments of the form ‘B
wronged A by doingd’ are a subset of the merely monadic moral judgseitthe

form ‘B did wrong in doingDd.” The latter set encompasses a more extensig rain

% Hohfeld (1923)

% Responding to Raz's ‘interest theory of rightsgrifm remarks, ‘[I]f | have a duty
to help you by praying for your recovery, you mightl not have a right that | related
to God in this particular way. Indeed, we may agtieat |have a dutyto save
someone from drowning and this is merely becaus®itid be greatly in her interest
to be saved. But to say she has a right to bedsseses more than this: it implies that |
have aduty to her(as subject). In the absence of a correlativietridne person who
drowns loses out because | did not do my dutyshethas no more (or less) ground
for complaint against my failure to respond thayare else has.... When Raz (and
also Feinberg) claim that a right is more than aeatative duty, neither, unlike
Hohfeld and Thomson, has in minddeected duty one owed to someone.” Kamm
(2002), pp. 483-484

3" Thompson (2004)
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wrongs than the wrongs we do when we wrong persohiéer all, not all wrong
actions are actions that are wrong because theyngvmpersons. Again, a
consequentialist view would hold an action to be@wg because it brings about a
worse state of affairs, which might not have arfgnence to persons at all. Consider,
for example, the wrongfulness of exercising byrgka chainsaw to very old oak tree,
given that a world absent that oak is worse. Meeeosome actions may be deemed
wrong on deontological grounds even if those asti@® not wrong persons.
Thompson gives the example that if you are makmgn&usive enquiry, and | tell
you a lie in response, then it does not seem thabhg you, although the lie would
be, nevertheless, wrofg.

Pulling these observations together, we can ca#nabn to two relevant
statements of some action’s being wrong: ‘B didwgrin doing®’ and ‘B wronged
A in doing®.” In the former statement, B’s action is wrongéese it is regrettable
on some moral register, be it more specifically semuential or deontological.
Moreover, B’s action could be wrong because it isng all things considered In
that case, B has a decisive reason to avoid sormenac The latter statement,
however, presents a much more precise, ‘propepplai’ notion of wrongdoing.
Here, B’s action is wrong specifically becauseailsf to discharge a directed duty
toward A. There is something about A that calls fou special apprehension, which
B’s action neglects. In the latter statement, Brong is specifically directed — he
wronged A. In the former statement, B’s wrong ddog¢ because he directly wronged

some person, but this is not necessary. Givemibtaall wrongs are wrongs directed

38 Cf. Ibid., pp. 339-340. | thank Eric Beerbohm for discossin this point.
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against some person, ‘properly bipolar’ judgmentsvoong are only a subset of

judgments about wrong action.

1.3.3. Let’s return to authority, focusing on the wroega of noncompliance with
authority. Suppose that A has authority over B;ofnmands B t@, and B disobeys
by not®-ing. What then might we say about the wrongné&action? We might
be tempted to say this: When A commands BDP{oB’s noncompliance is wrong
becaused is what B has a moral reason (on some registdrereconsequential or
deontological) to do. In that case, B’s failureltas wrong because it is regrettable.
Or perhaps B'’s action (or forbearance) is wrongahsed is what B had a decisive
moral reason to do. In that case, B’s failur@tes wrong, because B had a decisive
reason teb and he did not. In that case, B’s action was gralhthings considered.
Consider some examples. Suppose the state comrgand® evacuate your
family from an oncoming hurricane or to pay a derggercentage of your income as
tax. In either case, you might have a moral reap@mhaps even an all-things-
considered reason, to do the action that the statenands. You might have an all-
things-considered reason, such as a special abinged your family to protect their
greatest interests and evacuate. You might alse hadecisive reason of justice or
fairness to redistribute a certain percentage af yocome to others. In either case,
when you do not comply with the state’s commands, ct against what you have a
moral reason, perhaps even a decisive moral regsdo, You act wrongly, if not all
things considered, then at least regrettably. Nuein these examples, however, the
wrongness is independent of the directives of autho If there were no authority

that issued directives, then the failure to comimiise actions would still be wrong.
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Its wrongfulness is independent of the directiveawhority. Hence, noncompliance
can be wrongndependent of command

What does this view of the wrongness of noncompkar that is, wrong
independent of command — entail for the directivafs authority? If B’s
noncompliance is wrong because it contravenes \Bhdtas most reason to do
anyway, then A’s directive ‘Let @' could be taken as a signal to B that he has most
reason tad (or, at least, that it would be regrettable ifcdie not®). However, this
interpretation of A’s directives violates the cartendependence requirement of the
reasons of practical authority. This interpretatod the wrongness of noncompliance
with authority suggests that the reason-givingdart A’s directives depends on some
epistemic relationship between A and the contertho$e directives, namely, that A
believes thatb is what B has a moral reason or even a decisasoreto do. That
reason is independent of the illocutionary actha# directive. On this view, the
directives of authority are signals, given by ABtoof what B has (most) reason to do.
B’s reason to comply ultimately depends on the eainof the directive, namely, that
it is what he has most reason to do.

This view of the wrongness of noncompliance coktspihe distinction between
command and counsel, which is referred to by Hobb&éoreover, it conflates

epistemic authority with practical authoriy. Epistemic authority points to reasons

% Stephen Darwall accuses Raz’s account of authaftyboth collapsing the
distinction between command and counsel and camjlaépistemic and practical
authority. He writes, ‘In my view, failure to obse this distinction [between
command and counsel] infects Joseph Raz’s accdumittbority in Raz 1986." Also,
‘Raz argues that the species of authority with Whie are concerned, for example,
political authority can be grounded in epistemichauty.” Darwall (2006), pp.
13n25; 15n29
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that persons otherwise have to act in certain wthys;is the function of advice or
counsel. Practical authority, by contrast, creatgigyations to act in certain ways.
Practical authority elevates the content-indepehtb@tause A said so’ into a reason
that would obligate someone under A’s authorityobeey. This is another way of
putting the by now familiar Hobbesian point: If & & practical authority over B, the
illocutionary act of the command, ‘Let 8,’ is the reason that counts in favour of
B’s ®-ing. Here we analysts of authority face a dilemmfwe accept the above
view of the wrongness of noncompliance — that ispnaompliance is wrong
independent of the illocutionary act of authoritg@mmand — then we must reject any
firm distinction between command and counsel and/éen epistemic and practical
authority. However, if we accept those distincidrecause we accept the content-
independence requirement — that is, we accepatpedctical authority’s illocutionary
act of a commands a reason to enact the content of the command i-wleemust
articulate another view of the wrongness of nond@npe.

Given that the reasons of practical authority amgtent-independent, we should
look to another view of the wrongness of nonconmae Such a view is anchored by

an evaluation of directed duties or ‘properly bgdjudgments of an action’s being

Against Darwall, | do not believe that Raz holds thew of the wrongness of
noncompliance that | first detailed (i.e., that cempliance is wrong independent of
the illocutionary act of the authority). Raz holdéat he calls the ‘pre-emptive
thesis’ that the commands of authority do not nemely signal what persons have
most reason to do; rather, they substitute in asams proper and pre-empt other
reasons. Moreover, Raz holds that authority’saessare binding, even when the
commands of authority are inconsistent with whatecbmmanded has most reason to
do prior to the illocutionary act. Thus, Raz does make a full conflation between
counsel and commangdce Darwall), nor does he commit to the above vievihaf
wrongness of noncompliance with authorityf. Raz (1986), pp. 57-62.
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right or wrong. If the illocutionary act of theroonand creates the obligation to obey,

then content-independence requires what | camtomging criterion

The Wronging Criterionif A has authority over B, when A commands ‘Let B

@’ and B disobeys and does nbithen B’s action wrongs A.

Content-independence means that, for those sultigegpractical authority, the
illocutionary act that is the authority’s commaisdhe reason for some person to act
in the commanded way. The illocutionary act of toenmand does not necessarily
by itself refer to any fact about B’s set of reas@re., what B has independent reason
to do and what would be regrettable if B acteduchsand-such ways). Hence, if B's
noncompliance of A’s command mecessarilywrong (eithempro tantoor decisively),
then it is wrong because B has a directed duty rdwato obey, for no other reason
than because A commanded. If A is an authority ®&/e¢hen the illocutionary act of
the command is not only a reason for B to obey tanact in the commanded way;
moreover, it is a reason that registers as mortiat is, it obligates B to A. It
therefore seems that obligations of obedience tihoaity are a subset of what
Scanlon calls the ‘narrower domain of morality mayvto do with duties owed to other
people,” or more briefly, the domain of ‘what we evo each other.” If A has
authority over B, then B owes something to A, namieis strict obedience @ when

A commands ‘Let BD.’*°

“0 Several philosophers agree with what | have caledvronging criterion. Thomas
Christiano agrees that duties of obedience are dwélde authority. He states, ‘The
idea of legitimate authority as a right to rulewhich citizens owe obedience gives
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Consider some common examples of authority thatveuat inclusion of the
wronging criterion in its analysis. It is plauglib assume that many persons of faith
hold that God’s authority includes the wrongingemion. ‘Because God said so’ is
the reason to comply with God’s commands, whatéwvey may be, and a failure to
comply with God’'s commands is to wrong or to siraiagt God. Recall David’'s
lament in Psalm 51: ‘Against thee, thee only, hasianed.’

Parental authority is another common example ofuathority relation. If a
mother commands her child, ‘Don’t eat that candid if the child eats the candy
anyway, then there are at least two reasons whgntitker would be upset and would
be motivated to reprimand the child. The firstsgais that the child has just ingested
some high-fructose (glucose-fructose) corn syrugniclv being only modestly
nutritional underpromotes the health of the chi®lurely this reason does not explain
the bulk of the mother’s ire and reprimand, howevEne other, stronger explanation
for her distress is simply because the child digetle The child did not give her what
she thought she is owed, namely, its obediensedisbbedience wronged her. Some
are prone to believe that mothers have authoriter otheir children. It is

commonplace to believe that children have a dutghtey their parents, not because

each citizen a moral duty to obeyhich it owes to the authorityny italics].” See
Christiano (2008), p. 242. See also Buchanan (R@0£237.

David Copp, however, fails to see that the requéets of content-
independence and the wronging criterion are linketh respect to the practical
authority of the state. He ‘proposels] that atietate state would have the power to
put its residents underpao tantoduty to dosomething simply by enacting a [gwy
italics]. Hence, he sees its reasons are contelependent. However, Copp argues
that such a legitimate state does not have theln@ian-right to be obeyed. Copp
believes subjects do not have duties, which thegtowhe stateto obey. He cannot
consistently endorse both beliefs. If he wantsat#noritative directives of the state
to be content-independent, then he must recoghiae & directed duty to obey is
necessary to endow such directives with any nouadirce. See Copp (1999),
especially p. 20.
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Mummy and Daddy necessarily ‘know best’ (that &yt are epistemic authorities
with respect to the child), but because they ageptirents and they ‘say so’ (that is,
they are practical authorities with respect to tidd). A failure on the part of
children to discharge their duties of compliancense for many to be a failure to
deliver what is owed to the parents as authorities.

The wronging criterion, like content-independerssryes to delineate practical
authority from epistemic authority. Consider agtie climate scientist who is an
epistemic authority. We believe he has a tendémdye correct about the domain of
climate change and its implications. In the calsé&e climate scientist who tells a
population to curb its C£emissions, we may believe that it would be righyy@od to
curb carbon emissions, but it would bizarre to dadi that if we didn’'t we would
therefore be wronging him, the climate scientikb. be sure, experts may be offended
when their advice is disregarded, but they arewrainged. InDe Cive Hobbes
makes a similar point. ‘To follow what is pres&tbby law, is duty; what by counsel,
is free-will...the right of the counsellor is madeidvdy the will of him to whom he
give counsel; the right of the lawgiver is not ajated at the pleasure of him who
hath the law imposed”

Our analysis of authority has moved well beyond ithieimal definition of
authority. We might summarize the above concepmnalysis of practical authority

in another attempt at a definition.

“1 Hobbes (1978a [1642)), p. 272



Farris, Chapter 1 — A Conceptual Analysis of Auttyor 43

(3) For two agents, A and B, A has authority oveif Bnd only if A’'s act of
commanding ‘Let BD’ creates an obligation for B @, such that if B did no®,

B would wrong A.

Call this therobust formula of authority. It signals that authority is obligan-
creating. It incorporates content-independencethedvronging criterion, which are
the most salient features of the reasons genetatgoractical authority as distinct
from epistemic authority. It also includes as tio¢ions of agent-relativity, intention,
and agent-relation. It is a definition that sert@slistinguish command from counsel
and to delineate cases of practical authority foases of epistemic authority. Those
who seek to defend an instance of practical autherisuch as the authority of the
state over persons — seek to demonstrate thatetagon specified by the robust

formula obtains.

8 1.4. The Strength of Authority’s Reasons

1.4.1. | have considered some specific aspects of theesluthat authority’s
commands create; however, an analysis of authisritycomplete absent an account
of the weightiness of those duties in moral dehtien. Just how strong are the
reasons supplied by authority meant to be? Inrdadaddress that question, consider
the following typology of reasongrima faciereasonspro tanto reasons, andll-

things-consideredeasons.
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W.D. Ross introducedpfima facieé as a description of a kind of reason, and
although there is controversy over what he m&ahinterpret aprima faciereason as
a reason to believe there are (other) reasonsnbondfocertain actions. A reason
is distinct from a reason to believe that thera ieason t@p; prima faciereasons are
reasons of the latter type. They are reasonsdiefb Thus, grima facie reasorms
an epistemic reason, not a moral or obligationtargaeason. It is a consideration
that counts in favour of endorsing some proposjtioansiderationC is normally a
decisive reason t@ in this situation.” In that respect,pima faciereason is like
advice, a rule of thumb, or a tendency.

Prima faciereasons do not support the justification of actior prima facie
reason canngustify an action; however, prima faciereason camxcusean action.
(Our actions are excused by reference to reasohslieve that there are reasons to
act in a certain way, when, in fact, there areneasons to act in that certain way.)
Thus, prima faciereasons neither contribute to a conflict of reaswnjustification
nor do they leave a trace on the moral landséap&hen we disregard @rima facie
reason, it is not the case that our action (or thekeof) is regrettable in any sense.

Prima faciereasons are like rules of thumb that yield congijeto better evidence.

*2 Ross (1930), p. 19. | believe that Ross’s usthefterm prima facié covers at
least two meanings ifihe Right and the GoodThe first meaning is what | will refer
to as prima facié and the second meaning is what | will refer tdf@® tanta’ Both

of those meanings are in Ross’s text. This disbinchas been clear to others who
have employed the termprima facie to refer to the idea contemporarily indicated by
the use of the ternpfto tantq’ e.g, Rawls inA Theory of JusticeSearle, in his paper
on Ross (see fn39), holds that there is anothénird meaning of prima facié in
Ross’s work; however, as | do not find that catgguarticularly helpful, 1 will not
mention it. Searle (1978)

*3 Searle (1978)
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Furthermore, they cannot be operative in caseskddsa — that is, we cannot
intentionally not do what we have a decisive reasodo and explain that intention
by reference to prima faciereasorf

Pro tanto reasonsby contrast, are actual reasonsdton a given situation.
They purport to justify actions. Aro tanto reason tod stipulates that a situation
would be better in at least one way if an agentewer®. Pro tantoreasons come
into conflict as they compete for our motivationdahey do not disappear as reasons
when they are overridden or neglected. Followinga® Hurley, Pro tantoreasons
are manifestations of the conflicting values thatyncontinue to exert their discrete
influences over us even when we have arrived athaidfys-considered judgments;
they’re not like pieces of evidence or rules ofrtittuabout what ought to be done, all
things considered, that yield automatically to @egvidence® Even if we do not
commit an actiong, which is supported by pro tantoreasonR, it remains the case
thatR is a reason t@® — that is,® still has some value that we acknowledge. There
was one way in which the world would have beenebeltad we chosen td.
Depending on the contexiro tantoreasons may be defeasible, but even then they do
not disappear.

Pro tantoreasons do not exist only in the moral registeor instance, | have a
goodpro tantoreason to do my shopping on Saturday morning pesgd to midday;
ceteris paribusit is more convenient. However, whpro tantoreasons register as
moral they can be either deontic or consequerttisligontent. As | said above in

(2.3.1), what is salient is that their underpromotis a cause for regrefro tanto

* Hurley (1989), pp. 125-135

*>Hurley (1989), p. 137
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reasons ought to register the phenomenology oétegross at their underpromotion.
Consider conflicting reasons for action, such adige and kindness. They are not
like rules of thumb that disappear once we learmenapout the choice situation or
once we have acted. Suppose a conflict that uiiparequires justice. We
nevertheless have a reason to regret that we ve¢dand when we acted justly. The
pro tanto force of kindness has not disappedfedwe might think thapro tanto
reasons are marked by their residue, even whemidaen.

An all-things-consideredr decisivereason is the strongest of our conflicting
pro tanto reasons for action in a given situation. We mfapkt of a moral choice
situation as a field gbro tantoreasons, and the task of the deliberator is terdene
which pro tantoreason is decisive — that is, which reason suppehich action to
commit, all things consideréd. All-things-considered reasons are decisive in a
choice situation. Given a particular situation atidough the exercise of our
judgment, the all-things-considered reason emeagethe most weighty and most
pressing reason for action. It is both a sufficeemd undefeated reason to commit the
action of which it counts in favour. In non-akcatiases, it prevails as what should
motivate the person for whom it is a reason, predjdf course, that this person is

aware of her reasons.

*® The example is Hurley’s, (1989), pp. 133-134, Kagan makes the same point.
See Kagan (1989), p. 49.

*" This is how Hurley understands the relatiorpod tantoand all things considered
reasons. She says, ‘The question of preciselyvameus pro tanto reasons for action
determine what ought to be done, all things cometileis the question that
deliberators try to answer.... what ought to be datlethings considered, is some
function of the pro tanto reasons that apply to dhernatives in question.” Hurley
(1989), p. 138
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With this schema in place, we may ask how stroeglae reasons that practical
authority is meant to provide? What type of readoas authority provide? Not a
prima faciereason, it seems. In that case, the pronouncemoémiuthority would be
akin to advice. Advice is given with the intentithat it be taken into consideration,
as we take rules of thumb into consideration. Ha@weif the advisee chooses to act
contrary to the advice, he does not thereby wrbegatlviser, denying him something
that is duly owed. The advice disappears afterddmsion, as @rima faciereason
does, and the adviser has no moral grounds for leamtp The reasons that practical
authority creates are dissimilar. Not only arehatitative commands straightforward
reasons to act (as opposed to reasons to beliavéhetre are reasons to act), but also
they create directed duties of obedience. Wheh duties are not discharged, then,
on our analysis of practical authority, there ispm tanto wrong. Hence, the
commands of practical authority gy tantoreasons.

Authority, however, renders the illocutionary aétcommanding into a reason
for action. Authority means to create a reasodpés not mean to communicate or to
point to one. An authoritative command is meariid@ moral reason itself; there is a
duty of obedience involved. Thus, if the relatafrpractical authority holds and that
duty is not discharged, then there igra tantowrong.

The commands of practical authority g tantq not prima facie reasons.
Are they more than that? Does practical authopitgvide all-things-considered
reasons? In that case, ever acting contrary tadlitttates of an authority would be to

go against what we have a decisive reason to tlat-ig, to obey the authority. Few
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believe that the dictates of authority are alwagsislve?® If A has authority over B,
then to believe that ‘because A said so’ is alwhgsdecisive reason for B to act is to
believe that the commands of an authority are newetweighed by other
considerations. Only the fiercest authoritariarlieves that authority endows
‘because | said so’ as an all-things-consideredathreason, applicable in every case.
Only the fiercest authoritarian would believe thamnder a practical authority, civil
disobedience is never justified.

We might not think that the reasons authority pilegi need be so demanding.
Practical authority generat@so tantoreasons, which matter to the moral landscape,
yet those reasons might not always be decisivauindeliberations. They might be
trumped by other reasons, such as beneficenceieeify, partiality, or even justice.
But if it is outweighed, th@ro tantonature of an authoritative reason commits us to
the view that we are acting wrongly, in one wayhefe is one way in which we have
cause for regret. In short, the directives of ficat authority make a differené@.

Consider a banal but classic example concerningiexfty and wastefulness.

Suppose | am approaching a four-way stop sign ahtamsection in a desert. No

*8 However, some do. Consider the phrase ‘My coumigit or wrong.” We might
understand this as an expression of patriotismpeértiaps it can also sensibly suggest
a claim about the decisive strength of a statemmands. | thank Hans Klein for
discussion on this point.

49" Andrei Marmor, following Raz, claims that we cahmnderstand the concept of
practical authority unless we clarify the idea tpaactical authority must make a
practical difference. | believe that the differerepmes with its claim to creatgeo
tanto obligation to enact the content of directives.ctsan obligation registers in the
moral landscape even when it is outweighed byangar reason. In short, the posit
of a content-independeprro tantoreason plus the wronging criterion explain ‘the
difference’ practical authority makes. Marmor'e#édabout the difference-making of
practical authority is similar, but not identical my own. He does not discussion
duties owed to those who possess practical aughdBiee Marmor (1995), p. 349.
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other persons are around. A purported authoritg gtate) orders that | stop. If the
authoritative reason is outweighed by a reasonfidiency — say, stopping and
subsequently accelerating uses fuel unnecessattilgnr-thepro tantostanding of that
reason nevertheless implies that | am in the wrangne way. Of course, one might
guestion that implication; however, the responsthéoclassic traffic signal example
IS meant to answer the question in its traditiamake: ‘Is there grima facie[pro
tantd obligation to obey the law? Putting the incorrect use gfrima faciée aside>’
the traffic signal example, and many others besideses the underlying question —
namely, ‘Does authority render ‘because A commahde a pro tanto moral
reason?’ The analysis of authority developed heiggests that if authority truly
obtains, then the answer is yes. However, we sghbel careful to add that the
concept of authority does not entail that thesetantoreasons are always decisive in

our moral deliberatio®> Practical authority makes a difference to ourcspaf

*0 Smith (1973)

*1 1t is incorrect because the question is not mematdress the value of obeying the
law as a rule of thumb or a general moral heuristictheprima facietag suggests.
The question rather is: Does disobedience to theclammit us to a moral wrong
simply because it is disobedience to the law“ddegality of a law @ro tantomoral
reason itself, independent of the content of te?ldn his paper, M.B.E. Smith even
recognizes his use gfrima facie to be incongruous with the normal ‘lawyer’s
question,” which does represent a traditional uUsth@ term. Smith (1973) A. John
Simmons also contests Smith’s usemfrha facie’ See Simmons (1979), pp. 24-28.

>2 | believe that this is also the position that ie<breen, inThe Authority of the
State takes over the strength of the duties createdatmpority. Consider the
following passage. He seems to suggest the idegf tantoduty provided above,
absent the phrase. Green writes, ‘Let us begisdiyng aside the issue of whether
the state’s authority claims to bind its citizenmsya facie, or whether its claims are
absolute. In one sense of that slippery term, utbaaity can be prima facie for no
authority presents itself to the agent as merely @msideration among the many he
is entitled to weigh up. Authoritative injunctiopsirport to be categorical, to bind.
But that does not entail that it purports to defaabther considerations. Authority
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reasons, and even if that difference is not alwdgsisive it is a difference
nevertheless.
We may then amend th®bust formuld® of authority to take on board this

consideration concerning the strength of authaitgasons:

(4) For two agents, A and B, A has authority oveif Bnd only if A’'s act of
commanding ‘Let BD’ creates gro tantoobligation for B to®, such that if B did

not ®, B would wrong A.

The robust formula captures content-independeringe wronging criterion, and the
pro tantostrength of authority’s reasons. Note, howeest the robust formula of
authority is not the most demanding conception.e fitost demandindgormula of
authority replaces thero tanto obligation above with an all-things-considered
obligation. Under the most demanding formula, twnmands of a practical
authority are decisive moral reasons for thoseeslip the authority to execute the

commanded actions.

1.4.2. Joseph Raz presents another view of the stremgtimore precisely, the

function of authority’s reasons. For Raz, autlysitreasons are meant to be

may be prima facie in the sense that it is capablbeing overridden though not
ignored, provided that what is overridden is a gatieal requirement. Whether a
certain form of authority is absolute or not is ttehto the question of whether it is
justified, but it is irrelevant to the nature oftlarity and to the dilemma we currently
face.” Green (1988), p. 29

>3 Throughout the thesis | will refer to ‘robust’ hatity or the ‘robust formula’ as a
term of art to specify the conception of practieaihority developed here.
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exclusionary, first and foremost. This means tih& commands of authority are
meant to obviate some of the reasons of the s@bjedhat authorityi.e., to exclude
some of their reasons from consideration. Thig/ieles on the back of a distinction
that Raz draws between first-order reasons to ractome way and second-order
reasons to act (or to refrain from acting) for sdiingt-order reason. Exclusionary
reasons are meant to be second-order reasons awitfr some first-order reasotfs.
Raz’s portrayal of the strength of authority’s @as diverges somewhat from
the one provided above. However, the Razian vidat tauthority provides
exclusionary reasons does not conflict with thaitteat authority (also) provideso
tanto reasons for its subjects to commit certain actio@ne may agree with Raz
concerning the exclusionary nature of the direstigéauthority without having said
anything about the reason-giving force of thoseyweirectives. Although it is
unlikely, we could conceive of an authoritativeedtive as maximally exclusionary —
that is, a directive which stipulates we are notatb on the grounds of any of the
reasons that we have. Suppose, then, an authaitdirective that is maximally
exclusionary. Would that feature alone yield asogato act? It seems not. Unless
the authoritative directive itself has some reagimmg force, we have no reason to
act at all. The point is that the exclusionaryunatof an authoritative command and

the fact that the authority commands is itself a reasondisénct. Moreover, an

>4 Raz provides an extended treatment of ‘exclusioneasons’ irPractical Reason
and Norms Exclusionary reasons are (the negative formsefpnd-order reasons:
any reason to act for a reason or to refrain frating for a reason. Exclusionary
reasons are reasons to not consider some clagasdns for (or against)-ing in
deliberation. In short, exclusionary reasons assons to restrict the range of inputs
to judgment. The presence of exclusionary reaswrages our assessment of
situations where there are reasons in conflict. df@ Razian typology of reasons, see
Raz (1975), pp. 27-40.
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analysis of the strength of authority’s reasons teclusively focused on their
exclusionary nature would be insufficient.

Raz does not hold that the exclusionary nature whaity’'s reasons is
inconsistent with those reasons also havingratanto character® He notes that
authoritative commands do not only exclude somsams of the subjects, but the
commands are also meant to replace those reaSoReplace them with what, we
might wonder? Well, with what else but, at thesteapro tantoreason to obey the
command because it was issued by the authoritythokily provides not only an
exclusionary reason but also a more basic ‘firdedrreason. It must do so in order

to have any reason-giving force.

® However, H.L.A. Hart does. Hart also regards artyis commands as
exclusionary or what he calls ‘peremptory’ or ‘@eliation-excluding.” Hart writes,
‘The commander’s expression of will is not intendedunction within the hearer’s
deliberations as a reason for doing the act, nenes the strongest or dominant
reason, for that would presuppose that indeperatditteration was to go on, whereas
the commander intends to cut off or exclude itisThhink is precisely what is meant
by speaking of a command as ‘requiring’ action aalling a ‘peremptory’ form of
address.’ Hart (1982), p. 253.

If the above argument about the necessity mfoetantoor ‘first-order’ feature
of authority’s reasons needs a target, then Hdttserve. Hart's view cannot be
correct. If authority’s reasons are content-incefemt and peremptory, then they
must also havero tantostrength. Absent that feature, a command woutdsuapply
a positive reason at all; it would only estop dlbar (other) reasons. On Hart’s view,
authority’s commands would then leave us reasonlédsat is an odd conclusion,
which falls short of a satisfactory analysis ofhauity. Authority’s reasons must
have some ‘first-order,pro tanto strength. Howevercf. Gardner and Macklem
(2002), p. 465 — suggesting that exclusionary mmsmnnot be understood as a
conjunction of their exclusionary function and thaio tantofunction. (Although, |
do not see why not.)

*® This is a consequence of his ‘pre-emptive thesiRaz presents a ‘no-double-
counting’ argument for the position that authostyéasons replace the reasons which
they exclude. See Raz (1986), p. 58. For my dmon of Raz's arguments, see
sections (5.2.3-5.2.5).
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When considering the case of Jeremy, a soldierissiommanded by a higher-

ranking officer to appropriate a van, Raz says:

‘The best way to explain Jeremy’s argumerd. (it is not for me to judge the
merits of the case’) is by saying that he regars€bmmander’s order as both
a first-order and an exclusionary reason. It is fom a reason for
appropriating the van and for not acting on cerfast-order reasons which
apply to the case and which but for the exclusipnaason would have

entailed that he ought not to appropriate the van.’

The reasons that authority provides are not ontyusionary; authority also provides
pro tantoreasons. | believe that this is what Raz meana hyrotected reasor®
Moreover, Raz notes that authoritative reasonsueleckome of our reasons; he does
not say that they exclude all of our reasons, fathe time. He seems to understand
the strength of authoritative commands by the éxtémheir exclusivity, as opposed
to the weightiness of the ‘protecteafo tantoreason itself. That is fine; however, it
does not obviate the question of that reason’s Weigjustification. In sum, it seems
that even the exclusionary nature of authorityasoms, posited by Raz, is consistent
with the notion that the reason is, at bottorpr@atanto(and not necessarily decisive)

consideration to commit some action.

>"Raz (1975), p. 42

>8 Raz describes authoritative directives as givirgeazted reasons for action, where
a protected reason b is a reason t@ combined with an exclusionary reason not to
act on reasons not tb. See Raz (1975), p. 192.
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When we enquire about the strength of authorityasons, we are not querying,
first and foremost, the domain of reasons thataitiis commands exclude; rather,
we are querying the weight of the very reason thatauthoritative command itself
provides. How weighty or demanding is the dutyt #nathority imposes on us? This
is a different question, as Raz understands, thamtiestion of how extensive of a
range of reasons are excluded by authority’s reastvthen we query the strength of
authority’s reasons we query an aspect of thertantostanding. We are querying
not only authority’s exclusionary power, but alaad more importantly, the directed
duty created by the commands of practical authoritlyst howwrong we wonder,

would the failure to obey be?
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Chapter 2 — The Right to Rule and the State’s Selfnage

§ 2.1. Introduction

2.1.1. The analysis of practical authority presented irailar 1 improves upon the

minimal definitionwith which that chapter began. Recall the minidefinition.

(1) For two agents, A and B, A has authority oveif B's command ‘Let Bd’

creates a reason for Bdo

In an attempt to meet the requirements for a canegépnalysis of practical authority,
| believe that the minimal definition should be les@d by therobust formulaof

practical authority.

(4) For two agents, A and B, A has authority oveif B’'s act of commanding
‘Let B @’ creates gro tantoobligation for B to®, such that if B did no®, B

would wrong A.

Therobust formulais attentive to the strength of the reasons whiehcommands of
authority providesro tantg, to the nature of those reasons (content-indegrehd
and to the nature of the correlative duties of ecisj (obedience in the strict sense, the
wronging criterion). It provides a more completetygre of what practical authority
is. The overarching goal of the present chaptén srgue that the robust formula of

practical authority is predominantly attributediie modern state.
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A beguiling way to present the claim that robusthatity is commonly
attributed to the state is to refer to the stawed-image.’ If we could temporarily
think of the state as a person and then imaginehisperson confronted itself in the
mirror, then how would we explain what it would 8eeHow would the state’s
personality appear to itself? It is a questiomnmdgined self-imagine. One common
answer is that the self-image of the state is th&as authority — on the robust
formula of that concept — over some persons sulbgeds jurisdiction. The state’s
self-image is of a robust authority over perso@all this theself-image claim In this
chapter, | want to explore the state’s self-imagd, anore importantly, why it is
thought that the state is something that couldsoelzed a self-image.

An equivalent way of couching the self-image clasnthat the state would
understand itself as possessing the right to riilee self-image of the state is that it
possesses this right, which means that it may iemhgies of strict obedience on
those subject to its jurisdiction for a wide rarajeactions. It is common to refer to
the authority of the state as the right to ruleect®n 2 analyzes the nature of rights
and the right to rule. It develops the right tterand the correlate duties it imposes
upon subjects as consonant with the robust formo@ilauthority. Section 3 then
considers and rejects an alternative construahefright to rule posited by Robert
Ladenson as well as alternative formulations ofdbty correlate to the right to rule
suggested in the work of Christopher Morris, Kene&rawalt, and William
Edmundson. Sections 2 and 3 attempt to stitchtihegawo distinct but consistent

presentations of the practical authority attributedhe state: the state as possessing

! The ‘self-image of the state’ is a useful termaof developed by Leslie Green.
Green (1988), pp. 63-88
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practical authority on the robust formula developedChapter 1 and the state as
possessing the right to rule. In so doing, thethir unpack the conceptual analysis
of practical authority.

The above thought experiment of the state in theommay seem bizarre. To
imagine the state as a person capable of admismgflection seems to participate in
an erroneous anthropomorphism. In fact, as wesed below, there is a very long
tradition of thinking of the political community askind of person that stretches back
to late medieval jurisprudence. However, the cphad the modern state as we
would recognize it arose in the @entury, and it was Hobbes, the greatest thewfist
the modern state, who most skillfully crafted thad through which state authority is
viewed — namely, through the eyes of the persanigthe state.

It is Hobbes’s theory of personation and his argunier the authority of the
state that enable the self-image claim. Hobbetesira theory of persons with an
argument about authority to derive the authorityhef state. The result is, in part, our
conceptual inheritance: the state as an entitydaatsuccessfully enter into relations
of robust authority with other persons. The comtioepof the modern state, including
the species of authority commonly attributed tdirtcs it earliest, most sophisticated
formulation in the work of Hobbes. As such, Seattb will review precisely how
Hobbes’s theory of personation and authority combto deliver a prominent
conception of the state. There is still much todaéned from a close study of
Hobbes, including a view of the intricate (and ruisigd) argument that is responsible
for the predominant view of state authority. Saeth returns to the self-image claim.
It analyzes the relationship between the Hobbesiaception of the state as a kind of

fictive person with practical authority and the factoconception of the state as a
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group of natural persons who claim authority and wave that claim recognized.
Section 5 stands as a conclusion of the first thapters, pulling together the various
presentations of state authority therein. It theovides a vista for the chapters that

follow.

§ 2.2. Rights and the Right to Rule

2.2.1. Authority is often couched as the right to rulélhe state’s authority is
normally couched in terms of its possessing thietrig rule. So far the discussion of
the concept of authority has centered on a desmmipf reasons authority provides to
those within its jurisdiction. Very little has beexplicitly said about rights. Yet, a
conceptual analysis of authority would be incompMithout an account of the right
to rule, and in the present section | offer an ant®f what precisely that right is.
Given the utility and widespread use of the Hoh&idaccount of the general
structure of rights, an analysis of authority as tight to rule does well to employ
Hohfeldian terms.

| do not intend to stake out a particular stancethenlong debate on the nature
and function of rights, both codified and natur&ather, | begin with a claim — first
introduced by Hohfeld and over which there has bgexl a kind of consensus —
about the conceptual structure of rights. A righbne or more than one Hohfeldian

incidents in combinatioh. Hohfeld provides a conceptual scheme for anafyzin

2 Kamm (2002) points out that Hohfeld provides thesib conceptual structure of
rights. Cf. Hohfeld (1923). The position that all rights a&ombination of one or
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rights. That scheme contains four incidents: frges, claims, powers, and
immunities. The first two incidents are fundaméntalrhe latter two are meta-
incidents — or rights about rights. Let's briefigview his lexicon of incidents in
detail.

A privilege, also called a ‘liberty’ or ‘permission,’” confeas exemption from a
duty. It states that some person is at libertyh witspect to some actiob, i.e. she is
permitted tod. This is the idea that normally stands behindpttoposition, ‘A has a
right to®.” Privileges can be single or paired. Singlevipgges confer exemptions
from general rules. Take, for example, the prgal¢o wear an eye-patch to work on
‘Talk like a pirate day’ or the executive privilege withhold documents from an
inquiring legislature. Paired privileges confessaetion. Paired privileges can
inform the proposition, ‘A had no duty tb and no duty not td®.” In some positions
the chess player has the discretion to take a mawpassant In those positions the
capture of the pawn en passant is at the playéstsation. She has the privilege-
right to capture or not. When a person has alpgetright tod, others have grounds
not to require her either tb or not<.

A claim is what Hohfeld referred to as a right ‘in theciérst sense®’ A claim
of a rights-bearer calls up the duty of anothecHjgel agent. Claims can inform the
proposition, ‘A has a right that B.” Claim-rights are rights that entitle the right-
bearer to the performance of a specified actiorséape agent. For example, the

rights of employees to health care or the rightsthef person not be physically

more Hohfeldian incidents is best attributable tenar (2005). | follow Wenar in my
analysis.

% Hohfeld (1923), p. 36
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assaulted imply claim-rights. Those rights imghatt some persons have duties to
perform actions, including the act of forbearaneéh respect to the right-bearers.
Formally, when a person, A, has a claim-right #wadther, B, perform some action,
®, then B has a duty to A td. Claim-rights call up or ‘correlate’ with directe
duties, which are duties owed to the rights-berer.

A poweris the ability to alter — to waive, annul, or deea claims or privileges.

It is a second-order or meta-right. It is a rightchange the normative relations
between persons. A power is the ability of onesperto alter the normative position

of another person, that is, their mix of rights adies. For example, a judge has the
power to alter the normative position of a conwctziminal. The judge has the

ability to alter or nullify some of their rights faroperty or even their rights of free

movement. Powers, like privileges, can also infah@ meaning of propositions of

the form, ‘A has a right teb.” In the case of powersh pertains to an action that

takes some person’s rights as its direct object.

There are two additional noteworthy comments tortbion of powers First,
powers like privileges can be single or paired.th#y are single, then powers are
nondiscretionary. Take for example the power pidge to issue a mandatory prison
sentence that nullifies some convicted persontistiig free movement. If powers are
paired, then they are discretionary. Again, a @gudwy have the power to nullify the
right of free movement of a convicted person onab nullify that right (for example,
it is the in judge’s discretion whether or not t@viction merits prison time or only
a pecuniary fine). Second, the range of rightsdutees that may be altered by some

person with a power-right isircumscribed Just because a person has a power-right

* For an explanation of this correlation, see Tham@®90), pp. 61-70.
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does not mean that the particular power-right-beea@ alter or nullifyany right or
duty of another person. | might have the powenaive off the customary duty of a
waiter to smell the cork before | sample the winet, obviously that does not entalil
that | have power to nullify any of his rights tmperty or bodily integrity. Given our
relationship, there is some presupposed, circubmsgriimit on my normative power
over the waiter.

The last of the Hohfeldian incidents is the immwunit An immunity is a
protection a person has against another’'s abititglter her normative situation —
either her rights or her duties. For example, esigential pardon protects its bearer
from the ability of the some persons, such as pditd judges, to annul several of her
rights — of privacy, of free movemergfc Like a claim-right, an immunity can
inform the proposition, ‘A has right that B ndt’

Each of our rights — be they codified or natura an assertion of one or more
of these kinds of Hohfeldian incidents in combioati The justification for that claim
about the nature of rights is meant to be inductilterequires an ability not only to
describe successfully, but also to elucidate amgrésn of a right by reference to
Hohfeldian incidents. Take, for example, the basic right of a persoerdkeir own
body, or what Rawls calls, ‘the integrity of thergmn.® This right is a package that
takes all four Hohfeldian incidents as ingrediefithe right includeslaims against

others refrain from touching your body, such timetythave duties owed to you not to

® Wenar (2005) 235-236. J.J Thomson also thinks ithia plausible claim.Cf.
Thomson (1990), p. 67

® This particular Hohfeldian package relies on Wandiagram of the right of bodily
integrity as ‘a complex molecular right.” See We(005), p. 233. On the Rawlsian
‘integrity of the person,” see Rawls (1971), p. 247
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touch your body. The right includes paingavilegesto move (or to not move) you
body in certain ways. The right includes also plosverto waive or not waive for
some specific others at specific times th&ms against others to not to touch your
body, and thus, the duties they owe to you to mefiram touching your body. And,
to complete the package, the right includes the umity against others nullifying
your claimsagainst others to not touch your body. Hencerititgs we invoke them
in our everyday normative discourse can be quitaptex packages of Hohfeldian

incidents.

2.2.2. What package of Hohfeldian incidents reflectsrigat to rule? | submit that
the right to rule is a combination of both a Hotlfeh claim and a specific Hohfeldian
power. The right asserts the claim that some pergmrform a specific action,
namely, that they obey, in the strict sense, thmmands of that agent or group of
agents. It also asserts the capacity of an agergraup of agents to alter the
normative position — that is, the mix of rights ahdies — of those persons under her
jurisdiction (a power). The right to rule is a domation of a right of authorization (a
power) and a right of the performance of some actioclaim). Formally, we may
state the combination of these two incidents. Aght to rule with respect to B

consists of a combination of the following two posfiions:

(1) ‘A has aright that BD’ — where® is to obey A’s commands in the strict sense

of obedience.
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(2) ‘A has a right tod’ — where® is to alter B’'s normative position, that is, to

create, waive, or annul the rights and duties of B.

The latter proposition reflects that the right tder incorporates a normative
power. It points out that A is authorized to cegatlter, or annul some of B'’s rights
and duties within a circumscribed range. Thatritet to rule includes a Hohfeldian
power takes precedence in many discussions of dneept of authority. Some
believe that authority is merely the exercise ofoamative power. Leif Wenar, in a
discussion of Hohfeldian powers, holds that ‘aljhts that are powers confer
authority...rights that are single powers confer nstrtionary authority[, and] a
right that is a paired power confers discretioreuthority.” For example, because a
judge has a normative power with respect to someicted person’s set of rights and
duties, he has either discretionary or nondisanetip authority, depending on the
penal code, to issue a sentence; he is authorizdd so0. That the latter incident is
integral to the nature of authority is rather ologo If some person, A, does not have
the ability to affect the rights or duties of armthperson, B, then it is simply
nonsensical to suggest that A could have authovigy B.

The suggestion is that perhaps practical autherityat is, the right to rule —is
just a normative power. If all we mean by author# the exercise of a normative
power, then we should investigate who has such ativenpowers, or ‘meta-rights’

The answer, in short, is everyone. Some rightackg@ges of Hohfeldian incidents —

" Wenar (2005), 231. The concept of normative poisetentral to Joseph Raz’'s
account of authority, which | will devote greatdteation to below. For a broader
overview of the relation of power and authoritye $écLaughlin (2007), pp. 43-60.

8 Kamm (2002), p. 479
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that we would consider natural or inalienable, sashthe right to bodily integrity,
include normative powers in their packages. A#std more basically, it has seemed
to some moral philosophers that the invocationmyf @aim-right is an exercise of a
normative power. If a normative power is the &pilo alter some person’s normative
position (the set of rights and duties they hatlegn when some person, A, invokes a
claim-right, she thereby creates a correlate datthe part of someone else, B, which
changes B’s normative position — a duty is adde@l'samix. When they are invoked,
claim-rights obviously affect the normative pogitioof others in a very
straightforward way: they invoke the duties tha #reir correlates. When a person
makes a claim-right, it reflects the presuppositidrtheir normative power. Some
have taken this insight to suggest that the noxsaatower presupposed in the making
of a claim-right is an exercise of the practicahauity moral persons have over each
other. For instance, this seems to be Stephendlawosition?
If Darwall’s position is sound, and the invocatiof any claim-right is an

exercise of a normative power, what then is théedhce between the two notions?

J.J. Thomson in an analysis of rights that alsoagksbfrom the Hohfeldian schema

® Consider what seems to be a central thesis oh8teparwall’sThe Second-Person
Standpoint Darwall refers to the normative power of thehtigearer as a species of
practical authority and holds that this authorityaaunts to ‘the standing to address
second-personal reasons’, that is, reasons whiehaddressed to other agents and
which other agents have a moral responsibility andaccountability to respect.
Among ‘second-personal’ reasons, claim rights agamly prominent, if not a
second-personal reasopsr excellance In separate places, Darwall stresses the
connection between normative power and a claimerighsecond-personal reason is
one whose validity depends on presupposed autharity accountability relations
between persons and, therefore, on the possilfitthe reason’s being addressed
person-to-person. ... A justification ‘of the righdrs for imposing upon another’s
freedom and directing his will exists only if onashthe authority to make a claim on
his will.” Darwall seems to equate the very potitybof making a claim-right, that
is, the presupposition of normative power, withhauity. Darwall (2006), pp. 8, 19-
20
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identifies the difference between the two in therelates of claims and powers. She
notes, ‘Rights in the strictest sense are claimd,certainly no power is itself a claim,
for no power is correlative with a dut}’’ The invocation of a claim may reflect a
normative power, but the two are not equivalenialse a normative power does not,
by itself, create a duty on the part of someone. els

Thomson’s thesis seems plausible; however, it tsquite correct. Consider
again the innocuous case of a restaurant custorherhas (a very circumscribed)
normative power over her waiter. The normative @owf the restaurant customer
does not, itself, suggest that the waiter owes danything, except, perhaps this: the
duty to obey when the restaurant customer exersis@e aspect of the circumscribed
normative powerd.g.‘Could | have a glass of water, pleasé?Perhaps Thomson'’s
treatment of the Hohfeldian incident of normativemver misses its single correlative
duty.

That single correlative duty would be the duty by in the strict sense — that
is, to commit some action simply because the bedrdre normative power ‘said so’
— when the normative power is exercised and thatogse is within circumscribed

boundst? Ascribing the correlative duty to obey in theécttsense to the exercise of a

9 Thomson (1990), p. 59

1 This could just be another description of the Htdiin incident, ‘liability,” which
Hohfeld recognized as the correlate of a normagpesver. | thank William
Edmundson for discussion on this point.

12 Interestingly, G.E.M. Anscombe’s discussion of thehority of the state, which
seems mainly concerned not with authogigr se but with a state’s ‘bearing the
sword’, is privy to this point. Anscombe writeguthority on the part of those who
give orders and make regulations is: a right tobeyed. More amply, we may say:
authority is a regular right to be obeyed in a doned decision.” Anscombe (1981),
p. 132
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moral power is only intelligible if the particulagxercise of the moral power is
intended to create a duty on the part of anothiedoes not seem plausible to think
that the same correlative duty to obey in the tss@nse obtains when the exercise of
the moral power is to waive or annul some previphsid duty.

Perhaps Darwall is correct. Perhaps we exercismatove powers with the
invocation of every claim-right we make. In anyseathe particular Hohfeldian
incident of normative power is a commonplace of marmative interaction. Hhisis
what we mean by authority, then we exercise authamth almost each social
interaction that pertains to rights and duties.suspect that this is what Darwall
intends. However, in this register, ‘authority’ ised as a term to label some
conceptualization of normativity, that is, some gbke answer to what Christine
Korsgaard calls ‘the normative question’ — thatwd)y should we do the actions that
we ought to do?® One kind of answer to the normative questioneselon the
suggestion that normative action respects someoaiyttor ‘normative power’ that
we all share and that is presupposed in our makimmative claims on one anothér.
The idea is that persons have some latent authibiatlygenerates normative reasons
to respect them. John Rawls held that ‘Personselfeoriginating sources of valid

claims.® By this Rawls meant to point to an intrinsic featabout what it is to be a

13 Korsgaard (1996), p. 17

14 Consider Stephen Darwall’s definition of authoiityhis text,Philosophical Ethics
‘authority: A status from which the fact that onkosld do, think, be, or feel
something can derive. For example, a moral rulsasl to have authority if it
generates normative reasons for acting as it regju@ political figure is said to have
authority if his pronouncements generate normateasons, and so on.” Darwall
(1998), p. 233

1> Rawls (1999c), p. 330
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person which generates reasons to treat them taicevays. Some philosophers are
comfortable referring to this feature as authori@n that reading, authority is just

whatever generates normative reasons. It is a teaistands as an answer to the
normative question.

However, ifthatis what we mean by authority — authority as nomitgti- then
the questions naturally arise: what is special altbe authority of those that we
colloquially call ‘the authorities’? What is spaktabout the authority of parents or of
God over their respective subjects? More to oup@se, is there anything special
about the authority of the state as distinct fréva moral power that moral persons
bear. How do we distinguish the state’s authdntyn the authority latent in every
person’s capacity to make normative claims? Isettanythingdistinct about the
authority of the state? At root, is there a sigaifit difference between the right to
rule, which is often ascribed to the state, andHbafeldian incident of a normative
power, which is perhaps carried by each of us?

One way of positing a difference is to point oudttthe state imposes duties of
obedience on its subjects. The state’s right ke correlates with the duties of those
within its jurisdiction to obey. The duties theatst imposes with its authoritative
commands are directed; they are owed to the stdtevever, this way of casting the
difference will not do. In the above reply to Thaoson, | suggested that, at times, the
exercise of the normative powers that we have @selates with duties of others to
obey in the strict sense. Recall the restauraatgle. The significant difference
between the state’s right to rule and our normgbieeers cannot be that the former

correlates with directed duties of strict obediewbereas the latter does not.



Farris, Chapter 2 — The Right to Rule and the S¢a8elf-Image 68

The difference rather concerns the range of ddtiascorrelate to the exercise
of the different rights. The claim right to be gbd is the first Hohfeldian incident in
the right to rule. The claim right to be obeyedates duties t® for a larger domain
of possible actions than the exercise of the nau@giowers we presuppose moral
persons to have. The exercise of the claim-rightet obeyed and, hence, the right to
rule is less circumscribed than the exercise ofpitesupposed normative powers of
moral persons.

Return to the restaurant example. | may have tnmative power to waive off
the right of a waiter to offer the cork of the wibhettle at dinner, but that in no way
suggests that this waiter has a duty to obey agnsite range of my commands just
because | issued them. Given the nature of oatioeship and my claim rights that
are party to that relationship, he may have thg tlubbey a circumscribed range of
commands — ‘No cork please.’, ‘Check please.” — #rat might suggest that my
normative power in the restaurant case engaright to be obeyed. But it in no way
entailsthe right to be obeyed in the strict sense — thathis,right to createje novo
duties to perform all kinds of hitherto unspecifesctions,e.g.‘Appropriate that van,’
‘Give me fifty percent of your earnings so thataymwedistribute them.’

Of course, what | may claim of the waiter extendsydnd our business
relationship. To see as much, consider Darwalfsfgired example. Suppose
someone (unknowingly) steps on your foot. Darveséms to hold that you can
exercise a kind of normative power — an authontyerent in your status as a person —
and tell him to get off your foot because, so tead you ‘say so.” In Darwallian

parlance you would offer him a ‘second-personatoeawhose validity depends on
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presupposed authority relations between Yoult seems plausible that we may
command strangers to remove their feet from ours ianso doing exercise some
normative power inherent to our personhood or tap $some ‘self-originating source
of valid claims.” Yet, we may not command the sastranger ‘Now, give me fifty
percent of your earnings for me to redistribute,andthe way, do it because | said
so0.” Our presupposed normative power does notrcihae command. The claim-
right to be obeyed, however, covers not only th@mhmand but also many more
serious commands besides.

This is not to suggest that even the claim righté obeyed is completely
uncircumscribed. It does not seem remotely posghmdt one can exercise the claim
right to be obeyed when commanding some persorubi énother into a vat of
boiling oil and so on. The claim-right to be obéymaight also have certain built-in
limitations to what can be commanded; howeverlintstations vastly exceed other
exercises of normative power (for example, of ithe-fliner, of he-who-has-his-foot-
stepped-uporgtc).

Not everyone who can make a claim-right (whichxaatly every person), and
hence not every person who has some presupposettiag power, has authority in
the sense that the state is commonly supposed/érdhority. The distinction rests
on the difference between a normative power alamé the ‘authority molecule’
composed of the Hohfeldian incident of normativewpo conjoined with the
Hohfeldian incident that indicates the specificirdlaight to be obeyed. Often, and

under certain conditions, we attribute to the sthgeright to rule, which includes the

18 Darwall begins his book with this stepping-on-fexample. See Darwall (2006),
p. 3-8.
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claim-right to be obeyed. Even though moral pessamy have a presupposed
normative power that implies a claim-right to beepbd, that power-right falls short
of the claim-right to be obeyed that is ingredienthe state’s right to rule. The state
claims the right to impose and to withdraw dutiéslmedience to commit actions that

range far beyond what the exercise of our presigghboermative powers can impose.

2.2.3. | briefly want to show that this presentationtioé right to rule is consistent
with the robust account of the reasons of authgmrgsented in Chapter 1. A focus on
the claim-right to be obeyed shows that the rightrale is consonant with the
presentation of the authority’s reasons. Abovesuggested that the two most
important criteria of authority’s reasons are catiadependence and the wronging
criterion. The claim-right to be obeyed is coremtwith both. Duties created by the
exercise of this claim right are content-independdrhe duty that correlates with the
right is, first and foremost, the duty to obey ttenmand, which is independent of
whatever action is implied in the content of thenczand.

Also, the right to be obeyed is a claim right of florm ‘A has the right that B
®." This suggests the wronging criterion. Claimghtis correlate not only with duties
but, moreover, with directed duti&s.If A has a right that Bb and if B fails to®,
then B fails to discharge a duty that is owed to Banslated into the register of the
right to rule, the thesis of the correlativity beewn claim-rights and directed duties
supports the wronging criterion. If A has the tighobeyed, and B does not obey A,
then B’s noncompliance is a failure to dischargkity owed to A; B wrongs A. The

account of reasons given above, which are anchaorethe criteria of content-

" Thomson (1990), pp. 61-70
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independence and the wronging criterion, and tlesgnt account of the right to rule,
anchored by the Hohfeldian incidents of normatiesver and the claim-right to be
obeyed, present a consistent analysis of the contepithority.

The present accounts of the right to rule and dbeist formula of authority are
consistent. The demonstration of their consisteaeyt meant to be an argument for
either. Rather, my purpose is only to point owttthey are merely different, but
consistent, approaches used to explain and tofycldre traditional view of the
authority of the state and its right to rule, ‘newd around heré® The traditional
view of state authority — what we may call its selhge — is one that relates
commands to duties. When translated into the texgef rights, the traditional view
of state authority ascribes the right to issue cams to the state, a right which

entails duties of strict obedience.

§ 2.3. Alternative Presentations of the Right to Re and Its Correlate Duties

2.3.1. The above account of the state’s right to rulehis traditional account;
however, this is only one possible account of stattnority (and the right to rule)
among several. In order to bolster the self-imelgan — that is, the claim that the

state is understood to possess the right to rulehwis consistent with robust

18 David Copp acknowledges this to be the traditi@waount of state authority: ‘The
traditional view is that the legitimacy of a stateuld consist in its subjects’ having a
moral obligation to obey its law. Correspondingtiis obligation would be the

state’s right to the obedience of its subjects...e Ttaditional view expressed in
Hohfeldian terms, is that a legitimate state wdwgte a moral claim that its subjects
obey the law.” See Copp (1999), pp. 10, 18.
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authority — it must be shown that other, alterreatt@enceptions of the right to rule fall
short of what is meant when it is proclaimed tlneg $tate has authority. To a large
extent, | have already been in pursuit of this h@rgument. In Chapter 1, | argued
that epistemic or theoretical authority falls shoftthe practical authority which is
commonly ascribed to the state. | suggested tigas@ame goes for the conception that
equates authority with normativity or the mere gss#on of a moral power. Also, |
argued that the most demanding formula of authenrreaches. What remains is to
respond to two further objections to the self-imalg@gm. One objection is that, even
if the self-image of the state entails the impositof duties, they are not duties of
strict obedience. Another objection is that thi-iseage of the state does not even

entail an imposition of duties on those subjedtsgurisdiction.

2.3.2. The self-image of the state is of an imposeruties. | stipulate that the right
to rule that is commonly attributed to the staterelates with duties of strict
obedience. However, this is not the only posgialsition to take on the right to rule.
Perhaps, rather, the self-image of the state is byathe fact of its commanding, it
claims to impose upon those subject to its authatitties of non-interference with
the administration of those commands. The suggesithe state’s right to rule does

not correlate with the duty to obey, but rathethwite duty not to interfere.

19 Both Christopher Morris and Wiliam Edmundson hdite position that a
justifiable conception of the state’s practicalhaity is one where the right to rule
correlates only with the duty to not interfere; lewsr, neither of them make this
claim about the state’s self-image. In fact, dutld that the state’s self-image entails
the capacity to impose duties of strict obedienzesnact authoritative directives.
Kent Greenawalt argues also that a conception aftjpal authority does not
necessarily correlate with a duty of strict obedesrbut again, his arguments do not
seem to concern the self-image claim. In shodirtarguments are not about how
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Note that the question at hand does not concertheha duty not to interfere with

the state’s directives is more defensible than & do obey them. Rather, the
guestion concerns the self-image claim. It corgevhat is conceptually entailed by
the state’s possession of robust authority or igjia to rule. The suggestion at hand
is that the authority of the state entails thedfelhg: when the state commands ‘Let B
®,” B has a correlate duty to refrain from interfgyiwith those actions of state
administration intended to ensure that some othesgm, C, executeg. However, it

is difficult to see how the state’s self-image ofapacity to impose duties to obey
differs from a self-image of a capacity to impos#ies not to interfere. There are
two reasons why it is difficult.

First, in many cases with respect to state direstithe attempt not to interfere
with their enforcement is practically indistingugdite from the attempt to obey the
directive itself. The clearest way to refrain framerfering with the enforcement of a
directive is to commit the directed act, thus pudeig the necessity for further acts of
enforcement. From the standpoint of the persors dve duties imposed, duties of
non-interference and obedience look sinfifar.

Moreover, the difference between the duties lookenemore negligible when

we consider the self-image of the state. Evehdfdtate wereeally to intend when it

state authority is normally viewed. Rather, th@iguments seem to attemptdave
state authority from that view. See Morris (1998)216; Edmundson (1998), pp. 35-
70; Greenawalt (1989) pp. 47-61.

0 Thomas Christiano makes this point with the follegvanalogy: ‘If one is playing a

game of baseball with an umpire and one refusesraply with the directives of the

umpire, one is in effect interfering with the ung¥r carrying out of his duties by not
complying with the directives of the umpire.” Selaristiano (1999).
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commands ‘Let B®’ that B not interfere with the enforcement thasames that
persongy, all of the significant features that we attribtdeoractical authority remain
the same. For if the duty not to interfere is gidal consequence of an authoritative
command, then the duty will still be (i) owed teethuthority, (ii) at leagbro tantq
and (iii) content-independent. The duty not t@ifeére is a duty owed to the authority
that B has for the sufficient reason that the atyhcommands ‘Let BD, where® is

to not interfere when I, the authority, makeyC To acknowledge oneself as bearing
practical authority over others is to believe titagéy ought to® because you
command. That remains the case even when thebigrih, is informed by the
following content: ‘Not to interfere when the autip makes another commit some
action.” What remains central to the concept aicpcal authority is that, even when
the commanded action is non-interference, the redéisat counts in favour of the
commanded action is the illocutionary act of themomand. Hence, despite
suggestions to the contrary, we might still beliévat the self-image of the state is as
an imposer of duties of strict obedience. One doas save state authority by

muddling it.

2.3.3. Robert Ladenson presents another challenge taidhethat the state’s right to
rule entails duties of strict obedience for thosespns subject to its authority. He
advocates what he calls the ‘Hobbesian conceptimnyvhich he understands that the
authority of the state does not entail the impositof any correlative duties on

persons subject to its authorfty.On this view, neither the Hohfeldian element of a

21 Ladenson (1980)
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normative power nor the claim-right to be obeyeel iagredient to the right to rule.
Rather, Ladenson posits that the right to rule ikiral of justified privilege or
permission right — or what Ladenson calls a ‘jisifion right' — to coerc& The
permission right to coerce is much like the permissight to self-defence. It is a
right that is justifiable only under certain comaiits. Moreover, it is a right that does
not correlate with any duties of other persons oweethe bearer of the permission
right. Ladenson believes this right implies nothiabout either duties of strict
obedience or other duties of compliance with authative directives. He says, ‘[N]o
neat logical connection holds between the rightute and the duties of subjects with
regard to allegiance to the state and compliante te law.?

For Ladenson, not only is the right to rule a jiesti permission to coerce, but
also it is an exclusively-held justified permissiancoerce. Only one government in
an area can possess this justified permission &wceo Private citizens, whether
individually or in groups of vigilante associatioreannot possess this ‘justification-
right” As Ladenson sees it, authority on the ‘Hebian conception’ consists in an
exclusively-held justified permission to coerceadenson’s work here is stipulative.
He does not offer a substantive argument for whey gbvernment is the exclusive
possessor of a justified privilege-right to coerce.

Is this a convincing account of authority? Perhaps On this account,
authority is identified with the justification tammit certain types of actions, which
absent such a justification goeo tantowrong. This conception of authority connects

with the practical reasons of those subject toahthority, but it does not connect

22 Ladenson (1980), p. 139

23 Ladenson (1980), p. 141
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with their reasonsn the right way Coercion is action which attempts to direct the
action of others. Coercion influences the delibenaof the coerced. It is true that if
the government coerces, it thereby influences tteetigal reasoning of persons.
When a government issues coercive threats, itenfles practical reasoning is the
same way that the mafia influences practical reagonFor Ladenson, the difference
is that a government with authority has a justifp¥mission to coerce, whereas the
mafia does not. However, the way these two graifext the practical reasoning of
others is fundamentally the same. Neither attengpiisipose or refer to a moral duty
to perform the action that the coercion attemptsrilog about.

The justification of coercion is a central topicaalitical philosophy and one on
which we will focus heavily in Chapter 6. Howevdrjs incorrect to identify the
justification of coercion with authority. Authoyiton the way the concept is normally
conceived in ‘our cultural tradition,’” is not a jikcation of a particular kind of
action, but rather aelation between the commands of one and the reasonstfonac
of anothe* That authority is such a relation is assumedHeyrhinimal definition
with which the present chapter began. Even episteuathority, which is more
minimal than the minimal definition of practical tharity, relates the speech-
utterances of some expert with the reasons foomdf his audience. For instance,
we do not think that epistemic authority is only flastified permission of so-called

experts to pronounce what they think. In that cagpéstemic authority would be

24 This is Joseph Raz’s main complaint concerningehadn’s account of authority.
It simply falls to far afield of what is normalleferred to as authority. Raz claims,
‘Ladenson’s analysis is not merely not an analgsikie concept of authority which is
part of our cultural tradition. It is an analysisa concept that does not have much
use in our world.” See Raz (1985). A similar céanmt of Ladenson’s account may
be found at Shapiro (2002), pp. 395-398.
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indistinct from the main Hohfeldian incident ingrexat to right to free speech. In
short, the broadest concept of authority normaluioculture is at bottomrelational.

Ladenson’s ‘Hobbesian’ account cannot even inc@fgothe government’'s
right to punish, but only its right to coerce. Foe specific actiorpunishmentseems
to presuppose that some duty has been neglecteoeudr if the authority of
governments in no way implies duties — if not ebgmreferring to duties that persons
have independently of the act of an (epistemichartty’s referral — then Ladenson’s
account cannot ascribe to authority a right to glunbut only to coerce. His account
precludes the elision he makes between the riglputosh and the right to coerce.
Moreover, the question of how coercion is justifiabbsent any reference to duties is
mysterious.

Perhaps the most charitable way of putting the raggu against Ladenson is
that he has abused the concept/conception distincti The account he presents is
not a conception of the broader concept of authorRather, he begins to describe
another moral concept altogether, which has ata® the justification of some

morally significant action routinely performed hyptes?®

2 On that distinction, see Rawls (1971), p 5.

6 For more onthat concept, which is distinct from the concept ofhmuity, see
Chapter 6 of the present thesis.
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8 2.4. Hobbes on Personation, Authority and States

2.4.1. We may also wonder if Ladenson presents a péatlguHobbesian conception
of authority. Scott Shapiro, for instance, chid@slenson for altogether missing the
Hobbesian account of practical authority that esdatcommands with content-
independent reasons for actfdn. As Shapiro implies in this critique, it is this
conception of authority that informs Hobbes’s viedvcivil law. The critique is
perhaps unfair to Ladenson. Hobbes held a verypt®oaccount of authority. There
are three conceptions of authority at work in Habdbd eviathan They are
interrelated, but they are also distinct. They @deauthority as a privilege right, (2)
authority as thepecificprivilege right to speak or act for a person whbid person
bears responsibility for the actions committed, é)dauthority as a relation between
commands and practical reasons. All three aresthgnt to Hobbes’s account of the
authority of the state.

It is well worth examining Hobbes’s account of stauthority. Hobbes is the
greatest theorist of the modern concept of theestéh fact, there is no pre-modern
concept of the state that significantly predatebltés. The concept of the state that
contemporary analytic legal and political philosephhave inherited is one which
Hobbes was among the first to articulate in det&iloreover, Hobbes provides the
most sophisticated theory of the conception of firakauthority that is commonly
attributed to the state. His theory of the staté s authority is deeply rooted in a
theory of personation — that is, a theory of whas to be and to represent a person.

In LeviathanHobbes’s arguments about the origin of the statkis authority (Book

2" Shapiro (2002), p. 396 fn 27
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II) directly follow the chapter he devotes to hiedory of personation (Chapter 16).
His account of what it is to validly represent @& tepresented by another and the
consequences that flow from such representatiorteeiskey to understanding the
modern conception of the state. Here, | will explblobbes’s distinct conceptions of
authority and the way they combine in his theorypefsonation to clarify both his
(and our) concept of the state and its authority.

First, Hobbes defines authority as ‘the Right ofndoany action® This
definition of authority parallels what we have abogescribed as a Hohfeldian
privilege right. For Hobbes, natural rights — thasicodified rights that exist in the
pre-political world as Hobbes envisioned it — a@hkldian privilege rights held by a
person to perform those actions necessary ‘forptieservation of his own Nature;
that is to say, of his own Lifé® This conception of authority as the general motib
a privilege right is elemental to Hobbes’s politigiilosophy. This is also the
conception that Ladenson identifies as the ‘Holaresbnception’ of the authority of
the state — that is, the privilege right or justifipermission to coerce others. This is
one description of state authority as Hobbes migivte seen it, but it completely
bypasses the theory of personation on which theeqinof the state is grounded. It
also mischaracterizes the particular species oficaity that Hobbes believes is
entailed by that theory of personation. To ses, tlet's review Hobbes’s theory of
persons.

One privilege right that persons naturally havehesright to authorize others to

represent them or to ‘bear their person.” For edamattorneys represent their

28 Hobbes, (1991 [1651]), p. 112 (xvi, 4)

29bid., p. 91 (xiv, 1). See also Thomson (1991).
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clients, but only if the clients have previouslyttarized the attorney to be their
representative. For Hobbes, the very conceptpdraon is dependent on such roles
of representation. Absent relations of represgmair mimesis, the very concept of a
person unravels. As Hobbes cleverly noticdsamathanthe etymology of our word
‘person’ is the Latin, persona which was understood as a theatrical term for the
mask that actors wear on stage as they represeintditamatic characterS. The
word ‘personais a combination ofper (through) and sonare (to sound). We are
the masks through which the sounds of representgaroceed. For Hobbes, we
cannot conceive of the concept of a person absgresentation. He defines the

concept as follows:

A Person, is he, whose words or actions are coresideither as his own, or
as representing the words or actions of an other, maof any other thing to

whom they are attributed, whether Truly or by Finti*

The Hobbesian concept of a person is clearly dem@ndipon roles of
representation; however, beyond that, what the cooiception of what exactly a
person is equivocal in Hobbes’s opera. Therewaoeterpretations of what Hobbes
understood as the root conception of a personst,Frperson, at root, is an entity
capable ofepresenting A slogan for this view announces ‘There are amspns but
spokespersons.” Second, a person, at root, isEy eapable obeing represented

The slogan for this view is ‘There are no persoos those that are spoken for.’

30 1bid. p. 112 (xvi, 3)

3 bid. p. 111 (xvi, 1)
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Philip Pettit, David Runciman, David Gauthier, HanRitkin, and A.P. Martinich
favour the former account; Quentin Skinner favdheslater’” Both exegetical views
are supportable by recourse to various statembatsHobbes makes throughout his
work. | will follow the main line that a personas entity capable okpresenting |
follow this line of interpretation only becauseist more convenient and involves
fewer distinctions to be drawn to complete Hobbeatzzount of personation;
however, this is an incorrect interpretation of Heb. Skinner’s interpretation is
correct and represents Hobbes’s mature view. iShaear once we look at Hobbes’s
statements on personhood and personation outsithe aingle, ambiguous definition
in Chapter 16 of eviathan®

For the present purposes of getting a grasp on Holbes understood the
modern concept of the state this exegetical delsat®t vital. Hobbes'’s theory of
persons is an intricate quilt containing many digions that | will unfold. At a
certain point in the pursuit of those distinctiotisere is a convergence between the

line that begins with persons as, at bottoepresentativesand the line that begins

32 See Pettit (2008), pp. 55-81; Runciman (1997), 83, 223-229; Runciman,
(2000); Pitkin (1967), p. 18; Gauthier (1969), pp21-126; Harrison (2003);
Martinich (1992), pp. 165-166; Skinner (1999); Sien(2007).

% Hobbes definition of a person in Chapter 16 thelih Leviathan (1651) is
ambiguous. However, in Chapter 42, ‘Of Power Esiaiicall,” in a discussion of
the person of God, Hobbes clearly writes, ‘But asBe (as | have shewn before,
chapt. 13 [Hobbes must mean chapter 16]) is heigiRépresented, as often as hee is
Represented.” See Hobbes (1991 [1651]), p. 339.

Moreover, inDe Homing(1658), Hobbes unambiguously stategperson is he to
whom the words and actions of men are attributétlee his own or another:sf his
own, the person isiatural, if another’s, it isartificial.” For the first English
translation ofDe Homine see Hobbes (1978b [1658]), p. 83. In the Lagmiathan
(1688), Hobbes also makes remarks about persontivatd are consistent with
Chapter 42 of the Englidkeviathan(1651) and wittDe Homine(1658). | reference
those comments below in footnote 41.
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with persons as, at bottonvhat is representedAfter that point, the dispute becomes
merely terminological. Initially, however, the dige is far from terminological; it
concerns the very basis of personhood.

To begin to unfold the Hobbesian quilt of disticts: the first distinction we
may draw is between persons who represent or dpedtkemselves and persons who
represent or speak for others. Hobbes calls ttredio‘natural persons’ and the latter
‘artificial persons.” We are natural persons wkenspeak for ourselves and artificial
persons when we speak for others. Within the gpbéartificial persons, there are
those who represent ‘Truly’ and those that repretsgnFiction.” An artificial person
who represents truly is a persqnm,who represents some other persprandq truly
owns or can be held responsible for the words saiakctions performed by in g's
name. In order to represent another truly it nmesthe case that the responsibility for
your words and actions ultimately redounds to thelm.Hobbes’s wordsg, is the
‘author’ who ultimately owns and bears respongipifor the actions performed by
the artificial personp, who isg's spokesperson. For such a relationship of true,
artificial representation to obtain at least twaditions must be satisfied. Firgf,
must have a privilege right to authorigeo be his spokespersoh.Secondg must
exercise this privilege right by covenanting wih— which for Hobbes does not
necessarily entail the absence of conditions oéshir thap may represerg in some

domain. ‘For no man is obliged by a Covenant, wbéete is not Author; nor

3 ‘For unless he that is the author hath the rigtaating himself, the actor hath no
authority to act. Therefore if someone covenamtstall have made any contract
whatsoever with an actor, not knowing whether thetor hath authority or not, he
doth so at his own peril.” Hobbes, (1978b [1658])34
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consequently by a Covenant made against, or besid&uthority he gave® If these
two conditions hold, thep is an artificial person who represeqgtsuly.

True representation by an artificial person is thermal case of valid
representation. Hobbes suggests that valid reknd representation imply what we
may identify as a second conception of authorhgt is, the permission or privilege
right to speak for some person. This second cdiwepf authority is narrower than
the first, which identifies authority with thgeneralnotion of a privilege right. The
second conception equates authority with gpecific privilege right to speak for a
person, including the ‘natural’ case where the @eiis oneself. This is a privilege
right that persons can possess; authority is sontetbo have. This second
conception is manifest in chapter 16 lafviathan but most concisely stated De
Homine where Hobbes writes, ‘they are said to have aityhthat act by right of
another *

Consider a few details about this specific privlegght, which Hobbes calls
‘authority.” In the normal case of a ‘natural pmrs to speak for oneself is to commit
to take responsibility for the words spoken or@uticommitted. Initially, the right to
speak for a person when the person is oneselfcisigxely held. Others do not have
this right to speak for a natural person unless rthtural person has voluntarily
transferred the right. The right to speak for espe (including oneself) is a right that

may be alienated; it is a right that can be tramstkto anothe?’ Following Hobbes's

% Hobbes (1991 [1651]), pp. 112-113 (xvi, 6)
% Hobbes, (1978b [1658]), p. 84

371 am unsure whether or not it can be alienatetiouit being transferred to another
person. Can one simply renounce, without trangfierright to speak for oneself and
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terminology, the person who has recently acquinedight to speak for another is the
‘actor.” The person to whom the transferred righspeak for refers is the ‘author.’
Upon transfer, the actor has authority, that isjay permissibly act and speak for
the author.

This second conception of authority as an authdripermission to act in
another’'s name contains the machinery by which ldebterives the thirdobust
conception of authority. However, before we subjghts transition to analysis in
(2.4.4) below, it is necessary to flesh out thegeaaf ‘persons’ which may be said to
possess authority. Most significantly, we mustsperHobbes’s understanding of the

person that is the state.

2.4.2. Contrast artificial persons who represent ‘trulthat is, under the proper
conditions of authorization, with artificial persomvho represent ‘by Fiction.” An
artificial person who represents by Fiction is aspa,p, who represents some other
persony, andr cannot be said to own or to be held responsibi¢hi® words said or
actions performed bg in r's name. We might say thatcannot by itself voluntarily
take on the status of being representeg.bidowever, after becomes represented by
p, Hobbes is emphatically clear thatttains some status of personhood, no matter
whatr is absent representation. This emphasis becol@asio his later work iDe
Homineand the LatirLeviathan Runciman calls this attributed status of persmch

‘persons by fiction® To believe that ‘persons by fiction’ areally persons requires

thus destroy any claim of responsibility for theiords and actions? This seems
doubtful.

3 Runciman (2000), p. 271
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that we believe a fiction. Skinner calls the sam&on ‘purely artificial persons’ to
contrast with those (non-pure) artificial personghe normal case — that is, natural
persons being represented by a spokesperson aetthooi speak in their name.

It is at this point that the two lines of inter@gbn converge. Despite the term
we attach to the idea, everyone acknowledges tlobibes thought that there is a
domain of entities that, even though they may nutially be persons, once
represented, attain some kind of status as perstmghis domain, Hobbes places
entities as diverse as Children, Fooles, Mad-medges, hospitals, churches, Idols,
Figments of the brain, Gods of the Heathen, the God, and dramatic characters
such as Agamemndfi. As Hobbes concedes in the English version.@fiathan
‘there are few things, that are uncapable of beepyesented by Fiction’; however,
when he translatedeviathaninto Latin, he reformulated this passage to sathese
are few things incapable of being represented,ihathere are few things incapable
of being persons’* Runciman might amend Hobbes'’s phrase to conwaytiiere are
few things incapable of being persons by fictioowkver, as Hobbes and Skinner
point out, persons by fiction or ‘purely artificigersons’ are persons nevertheless.
What that means for us — that is, what that meanshéw we orient our actions
toward those things — depends on a final categoiza

Within the domain of persons by fiction or purelgifecial persons there is a
final distinction that we must clarify to completee Hobbesian typology of persons.

In De Homine Hobbes refers to a subset of persons by fictiopuwely artificial

39 Skinner (1999), p. 16
“0Hobbes (1991 [1651]), pp. 113 (xvi, 9-12); HobkES78b [1658]), p. 83

“1 Hobbes (1991 [1651], pp. 113 (xvi, 9); Hobbes @)6®. 80
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persons that cannot be identified with the purelyfi@al persons he alludes to in
Leviathan Simply call this a distinction between ‘persdms fiction that we take
seriously’ and ‘persons by fiction that we do nake seriously.” Children, Fooles,
bridges, are instances of the former. The Godbh@fHeathen is an instance of the
former for the Heathen, as the true God is anants of the former for the
contemporary faithful. The dramatic character Agamon, however, is an instance
of the latter category. He is a person by fictioait we do not take seriously.

What is the difference? What does taking serioasperson by fiction mean?

Consider what Hobbes says about Agamemnd@eitHomine

For it was understood in the [ancient] theatre ti@ttthe player himself but
someone else was speaking, for example Agamemramgly when the
player, putting on the fictitious mask of Agamemnwas for the time being
Agamemnon. At a later stage [when masks are noéssarily worn by
actors], however, this was understood to be so ewethe absence of a

fictitious mask, namely when the actor declaredchiperson he was going to

play 2

What is the difference between Agamemnon and th&l@€h, Fooles, bridges, and
the Gods? What is true of Agamemnon in the ‘lateges of theatre to which Hobbes
refers is true of other persons by fiction — tisatsome actors are understood by some
audience to represent or act on behalf of anotbesop. In both cases, Hobbes would

understand that there is the willful suspensiodisbelief that the thing, which is not

*2 Hobbes (1978 [1658)), p. 83
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otherwise a person, becomes a person through egppadion. It becomes a person by
fiction. The difference, however, lies in the fétat the particular person by fiction,
Agamemnon, is confined to a particular, well-defintage for a particular, well-
defined period of time. Agamemnon is confined tpravisional, temporary willful
suspension of disbelief regarding the actor whgaging Agamemnon. Agamemnon
cannot come off the stage and interact with uanléactor came off the stage and tried
to interact with us as Agamemnon, asking us in Agamon’s name to commit some
action, the willful suspension of disbelief woutdalf be suspended. We cannot take
ourselves to be seriously interacting with Agamemndgamemnon cannot, even
through the necessary mediation of the actor, affac space reasons. |If the actor
attempted the stunt to come off the stage, we wtaldh in the actor’'s face, or
rather, in the face of the implicit mask.

Some persons by fiction, such as Agamemnon, wet dake seriously. Others,
we take very seriously. The difference is thatthwiegards to the latter, the
suspension of disbelief (that these things areadlgtypersons) is not necessarily
willful nor is it provisional. They act on the samstage as we do. For many persons
by fiction — Fooles, bridges, the Gods of the HeathMicrosoft Inc. — they, unlike
Agamemnon, interact with us through intermediargkgspersons. One difference,
as Runciman points out, between Agamemnon and medsyp fiction that we take
seriously is that ‘one is a person by fiction whasteibuted actions are backed up by
the actions of real persons, and the other is‘fot.’

That is a difference, but it is not the essentitiedence. The actor who plays

Agamemnon could be both particularly strong andfused and begin to direct

*3 Runciman (2000), p. 276
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Agamemnon’s threats toward us and back them upe eHsential difference is that
we would never believe that we are interacting wkbamemnon through an
intermediary, but only with a very confused theaspian order to take persons by
fiction seriously it is necessary to believe thasithe persons by fiction ambt the
intermediary spokespersons who affect our spaceasions. They do so because we
sustain the fiction that they can. They affect space of practical reasons just as
natural persons do because we sustain the fidtam through representation, thene
persons and hence, beings to which we owe dutiéssuose utterances we take to
affect our reasons for actih. For some ‘persons by fiction’ or ‘purely artifidi
persons’ we are committed to taking seriously tiatioh of their personhood.
Hobbes wants to convey to us the fact that theeevisry real sense in which ‘all the
world’s a stage’ and ‘thinking makes it so.’

The notion of persons by fiction which we take sesly is one that Hobbes
inherited, ultimately, from Roman law. In Romamjaa corporationyniversistati¥
as a legal person could take part in standard legjations — forming contracts,
owning property, bringing accusations, being liabl&s Pettit points out, this is a

role-based concept of what a person is as oppasadnetaphysical or theological

*4 Runciman knows this, and spells it out clearly whe states, ‘What distinguishes
Agamemnon from the state [and other persons bifiathich we take seriously] is
that the part of Agamemnon remains within a worldaoh is itself a fiction, the world
of the play...The clearest terminology might be ohat tidentifies characters like
Agamemnon as ‘purely fictitious persons’, meaningidns locked in a fictitious
world, while the state, like idols, madmen, anddbeis, is a ‘person by fiction’ in
Hobbes’s original sense, a fiction given a placehe world of truly responsible
action by the combined efforts of other real pessohhe state, in other words, is a
person by fiction, but also a person in the reatldi® Runciman (2000), p. 276
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one® Such legal persons in the fourteenth century dibecome known gsersonae
fictag that is, persons by fiction. We have been talgagsons by fiction seriously
for a very long time.

The legal person, opersona ficta depended on the authorization of some
higher, non-fictional authority, the King perhaps, God. Otherwise, references to
such persons by fiction would merely be, as Hobbeisl, ‘breath®® Merchant
companies could be persons by fiction, but thateddpd on higher authorization of
persons who were not conceived as fictions. Howstadian juristic theorists of the
fourteenth century — particularly Bartolus and Beld- first applied corporation
theory and the concept @lersona fictato kingdoms themselvé$. For Baldus, a
kingdom was not only to be identified as a collectof men. Moreover, it was also a
unique legal person in its own right in the formaagorporation, and this person could
perform actions. Baldus writes, ‘The person of kivg is the organ and instrument
of that intellectual and public person; and thaeliectual and public person is the
principle source of actio’® The very source of political authority had becoae
person by fiction. Baldus and late medieval Italjaristic theory was halfway to the

concept of the modern state and halfway to HoBbes.

> Pettit (2008), pp. 55-56

6 Hobbes (1991 [1651], p. 123 (xviii, 4)

47 Canning (1996), pp. 172-173

8 |bid., p. 173

*9In Frederic Maitland’s introduction to his trartita of Otto Gierke’s Political

Theories of the Middle Agesie writes that this conception of tipersona ficta
influenced English legal thinking, particularly thaf Edward Coke, an early 17
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2.4.3. The state is perhaps the ‘person by fiction’ arrgly artificial person’ which is
taken most seriously. For Hobbes, the state i®nigtthe person by fiction which we
take most seriously, it is also necessary to coas#ll further persons by fiction,
including God?® Even if it is uncommon to share Hobbes'’s enttamifor the state,
there is a palatable sense in which we regardttte as a person unto itself. What
we have inherited from Baldus and the Italian jizishought of the late medieval
ages is still with us. We also have moved beyond i
We have inherited a ‘doubly-impersonal’ conceptid modern stat¥. The

predominant concept of the state is of an impedsona of political authority that is
distinct not only from the rulers who are its agetit also from those who are ruled.
The political authority of the state is ‘twice reweal.” The tradition of popular
sovereignty and republican political thought ackevthe first distinction. The
tradition of republican political thought — a tradin which connects the classical
republican theory of the Italian city-states to kee- distinguishes the authority of the
city, citizenry, or commonwealth from the delegatadhority of those entrusted to
govern. The concept of authority in republicanottyeis once removed, that is,

removed from those who actually do the day-to-daywegning. There is no

century English jurist. As Hobbes was writing, tlea of the state aspgrsona ficta
must have surely been ‘in the air.” See Gierkeé8{}9p. xii.

* Consider this passage e Homine ‘For, since the will of God is not known save
through the state, and since, moreover, it is requthat the will of Him that is
represented be the author of the actions perforoyethose who represent Him, it
needs be that God’'s person be created by the Wwithe® state.” Hobbes (1978b
[1658]), p. 85

>l See Skinner (1989); Shennan (1974) pp. 9, 113-114.
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distinction in republican theory, however, betweha ultimate source of political
authority in a body politic and the authority oktkitizens who together constitute
that body politic. Indeed, this is a fixed poirftrepublicanism. As Skinner notes,
classical republican theorists ‘make no compardiggnction between the powers of
the state and those of its citizens. On the contthe whole thrust of classical
republican theory is directed towards an ultimajeation between the twd”

The authority of the modern state, as we have it@tethe concept, is twice
removed. Its authority is identical neither to tedegated authority of the governing
agents nor to the authority of the citizens who subject to its directives. This
double distinction can be seen in the way Hobbesjies for the authority of the
state. Hobbes believes that the foundational cavewhich natural persons make
with each other in order to exit the state of natengenders a new artificial Person.
Hobbes defines this person by fiction as ‘One Rersd whose Acts a Great
multitude, by mutuall Covenants one with anoth@védimade themselves every one
the Author.®® Hobbes conceives of the person of the state asi@ngent propertpf
the foundational contract by which parties exit pine-political state of nature.

To get clear on this point, recall that Hobbes eatiphlly rejects the idea that
the sovereign — be it a monarch or assembly — septs ‘the People’ or the body
politic as a unified entity. Hobbes did not be&ethere was any entity ‘the People’
which exists prior to the institution of politicaluthority and which contracts to be
represented by the sovereign. Rather, there dyaratividual persons who constitute

a ‘multitude.” Hobbes is clear on this point. ‘Aulfitude of men, are mad@ne

>2 Skinner (1989), p. 112

>3 Hobbes (1991 [1651]), p. 121 (xvii, 13)
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Person, when they are by one man, or one Perspnegtnted...For it is thenity of
the Representer, not thinity of the Represented, that maketh the Person ®ne.’

Nor did Hobbes believe that the sovereign ‘beagsprson’ or represents each
individual in the multitude who is party to the emant by which persons exit the
state of nature. Rather, the ‘One Person’ whongeadered by a series of mutual
covenants does. The sovereign, in turn, repregéigsPerson that the multitude
creates in its foundational contract. As Hobbgs stne sovereign is ‘he that carryeth
this Person® and is ‘the public person’ who serves as ‘the esentant of the
commonwealth® In sum, the sovereign represents the person efstate who
represents each person who was party to the sérgggginal covenants.

How does Hobbes designate that Person who repsesach person in the
multitude and who, in turn, is represented by thneseign? He calls it a ‘Common-
Wealth, in Latin Civitas.” He continues, ‘This ifhet Generation of that great
Leviathan, or rather (to speak more reverently)tladt Mortall God.*’ In the
introduction tolLeviathan Hobbes also refers to the name of that persofthas
State.®® Hence, for Hobbes, the state is identical neitioethe sovereign, who
represents the state, nor is it identical the plidity of persons who contract to be its
subjects. Moreover, the authority of the statadgher identical to the authority of

the sovereign nor the authority of the subjectshoaigh there is certainly a

> Hobbes (1991 [1651]), p. 114 (xvi, 13)

>>Hobbes (1991 [1651]), p. 121 (xvii, 14)
*® Hobbes (1991 [1651]), p. 399 (xlii, 130)
> Hobbes (1991 [1651]), p. 120 (xvii, 13)

>8 On this point, see Skinner (2007), pp. 173-175.
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relationship between them. For Hobbes, the st distinct person with distinct
authority over others.

This concept of a doubly impersonal authority pxested the term which came
to denote it — ‘the state.” The political thinkevko first attempted to formulate the
concept — Ponet, Suarez, Bodin, and, most impdytadbbbes — grappled with terms
already in use, which did not quite fit their mewamn® Consider Hobbes'’s
introduction toLeviathan The artificial man on which Hobbes’s focusesditention
is called ‘that great Leviathan... a Commonwealth Staite, (in Latin, Civitas)>®
Elsewhere, he calls this person of the statepiesbna civitatis®® The concept was
the key in a theory of politics that was the prddat the counter-revolutionary
movements in early modern European history. (Omg wf inquiring why it is
common to attribute the doubly-impersonal authotitythe state is to make the
historical enquiry as to why the intellectual argunts against republican notions of
popular sovereignty initiated and prevailed inyanbdern Europe and why they then

culminated in the concept of the modern st3teAs a political concept, the state —

the source of political authority distinct bothrmauler and ruled borne out by highly

>9 Skinner notes that Bodin’s preferred termSix livres de la républiquéor the
concept was ‘république,’” but on several occasiosss ‘state’ as a synonym and
refers tol'estat en soias the form of authority distinct from types ofvgenment and
as the locus of ‘indivisible and incommunicable e@ignty.” When Bodin was
translated into English in 1606, ‘state’ unequivbchears the concept. See Skinner
(1989), p. 120. For a discussion of how Ponet gegpwith the emergence of the
concept of the state, see Harrison (2003), pp.714-1

0 Hobbes (1991 [1651]), p. 9
®1 Hobbes (1991 [1651]), p. 183 (xxvi, 2)
%2 Shennan also makes the case that governmentgsodind decisions encouraged the

emergence of the very concept of the state, andth®astudy of that history is
obviously not only an exercise in the history gdad. See Shennan (1974), p. 10.
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centralized institutions issuing coercively enf@iske directives to persons in a well-
defined territory — is no older than the late"16entury®® Given that Hobbes
formulates the state as a locus of authority distirom the sovereign who represents
it and the persons who are its subjects, let’s twmattention to the particulapecies
of authority Hobbes believes the state possessdsnare importantlyhow he thinks

the state comes to possess such authority.

2.4.4. The state is a person by fiction that we takéossly. Hobbes believes that
this person, the state, has authority on the roloustulation over those persons who
are subject to its jurisdiction. That is, Hobbedidves that a relation very akin to the
robust formulaof authority holds between the commands of thie stad the practical
reasons of its subjects. This is the third corioaepof authority that we find in
Leviathan(it is also identifiable iDe Civé?; however, Hobbes does not explicitly
refer to this conception as ‘authority.” Yet thdbbbes thinks that a relation of
authority on the robust conception holds betweatesind subjects is clear from the
arguments in Chapters 25 and 2@ efiathan

Hobbes defines a command as an imperative to cosonie action addressed
to some person who, once commanded, has a reasmmimit that action ‘without
expecting other reason than the Will of him thayesait.®®> Hence, Hobbes
understands commands as content-independent refsotiwse to whom they are

addressed. Building from this definition of a coamd, Hobbes then defines the civil

%3 See Skinner (1989); Morris (1998), pp. 14-55; \éinic(1987), pp. 16-19.
% Hobbes (1978a [1642], pp. 271-288 (xiv)

% Hobbes (1991 [1651]), p. 176 (xxv, 2)
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law as the commands of the person of the stateeasleld to those persons who are
subject to its jurisdiction. Hobbes writes, ‘Clivilaw, Is to every Subject, those
Rules, which the Common-wealth hath Commanded bym/Vord, Writing, or other
sufficient Sign of Will.?® In short, the law is the command of the stateesgnted by
the dictates of the sovereign. When subjects oabfthose commands, they have
content-independent reasons to enact the contaheafommands. Moreover, those
reasons are duties owed to the Person of the stédbbes believes that if subjects
violate the laws, then there is a sense in whiehpégrson of the state is wronged. For
instance, in discussing the ‘Justice of Actions’sh&tes that ‘Robbery and Violence,
are Injuries [which Hobbes equates with injustice]the Person of the Common-
wealth.®” Thus, we may register the criteria of contenejehdence and the
wronging criterion in Hobbes'’s third conceptionanithority, the one possessed by the
person of the state.

Note that it becomes possible to attribute thisception of authority to the state
once we regard it as a person, even if by fictidghour space of reasons is to be
affected by commands that can be attributed to stinmg, that thing must be a
person. A necessary precondition of a contentgaddent reason is the existence of

a person’swill as the single consideration that supplies theoredlkat counts in

% Hobbes (1991 [1651]), p. 183 (xxvi, 3)

" Hobbes (1991 [1651]), p. 104 (xv, 12-13). Howewubis passage is internally

problematic for Hobbes. Hobbes defines an injurgiroinjustice as what results from

the breach of a covenant, and Hobbes believesthbaperson of the state does not
covenant with the individual subjects in its juin. Rather, it is an emergent

phenomenon from their mutual covenants. If we éoesl injury and injustice as a

kind of wrong that is not necessarily a breach aitact, then we might ‘save the

phenomena’ but at the expense of Hobbes’s viewh®mecessity of a state to give
cognitive content to the concepts of justice andsiice. For more on this passage,
see Runciman (1997), p. 19.
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favour of some actioff Persons are necessary for content-independesormea
Moreover, it takes a person to suffer a moral wrongn injustice. Once we conceive
of the state as a person, it becomes possibleggydat as entering into relations with
other persons, particularly relations of practiaathority. It is clear that Hobbes
attributes the robust conception of authority —tthed conception we may locate in
his work — to the distinct person by fiction of thtate. The question now is why does
he do so?

As Hobbes was not the only theorist of the stattén17#' century to conceive
of the state as a person by fiction and to asdohie a particularly strong species of
practical authority, the question of why may be gubgenerally. A sketch of an
answer is that the authority of the state as aopets/ fiction was drafted on a
conception of divine authority. Divine authoritg an instantiation of practical
authority on its most demanding formulation, bobyean agent more abstract than
even the modern conception of state. Bodin holdg le prince est image de

"9 Hobbes refers to the Leviathan, that is, theestas a ‘Mortall God’®

Dieu.
Authority is in part relocated from one abstractmmperson by fiction to another —
from God to the state — but the particular conceptif practical authority remains the

same. Carl Schmitt later noted that ‘All signifitaoncepts of the modern theory of

the state are secularized theological concépt#\’general genealogical investigation

® Andrei Marmor defends this precondition of a catdedependent reason. See
Marmor (1995), p. 334

%9 Bodin (1993 [1583]), p. 137. (Book I, ch. 8)
"9 Hobbes (1996 [1651]), p. 120

"L Schmitt (1985 [1922]), p. 36
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into the concept of practical authority that aféxe the modern state may support that
claim. However, let's prescind from this sketch asf answer and focus on the
contractarian argument that Hobbes gives for thlecaily of the state.

Hobbes believes that the third, robust conceptibrauthority is achieved
through the transfer of the privilege right to dpdar oneself, or what | have
identified in Hobbes as authority on the secondception. The transfer occurs as a
result of the foundational covenant, which is cosgut of a series of individual oaths
that take the following form: ‘I Authorize and giwg my Right of Governing my
selfe, to this Man, or to this Assembly of Men, this condition, that thou give up
thy Right to him, and Authorize all his Actions anlike manner” Hobbes intends
two consequences from this pact. The first isgbeesis of the person of the state.
The pact is a state-making (and a person-makinggramt. The second is the state’s
possession of robust authority over those who warty to the covenant.

In this passage, | take Hobbes to intend that ahktpersons perform an
illocution whereby they transfer the initially ewmsively-held privilege right of
speaking for themselves to the st4tdn so doing, the state becomes the actor and the
other parties to the covenant become the authocssomm or bear responsibility for
those actions the state commits in their name. illdeution is a normal instance of

authorization, except the purported actor and mssseof privileges to act in the

2 Hobbes (1991 [1651]), p. 120 (xvii, 13)

" The idea that the permission to speak in one’s pame is initially exclusively-
held by the right holder might not be faithful talbbes. Hobbes claims ‘there is
nothing to which every man had not Right by Natufebbes (1991 [1651]), p. 92
(xiv, 6). However, it strains the concept to swgjgbat, by nature, every person has
the right to speak and act in any one’s name shaththey must take responsibility for
the actions performed.
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names of others is a person by fiction. When tagegs so authorized it is attributed
authority on the second conception, that is, itspeses the privilege rights to act and
speak in the name of others.

Why should Hobbes think that being so authorizedi &ence, having authority
on the second conception, amounts to having atyhaver others such that a relation
holds between commands and obligations? Hobbesesndnom ‘the state is
authorized by persom, to act in her name’ to ‘the state has authontgr@.” This
move is what A.P. Martinich calls the ‘semanticfshn Hobbes argument for state
authority’* It is an unobvious move, and without argumentsiveuld be wary of it.
Skinner believes that Hobbes may account for theemo the following way. When
the right to speak for a person (the author) iadi@red to another (the actor), the
author incurs new duties. Skinner says, ‘the auglmy agent acquires two
contrasting obligations towards his representativdOne is the duty to take
responsibility for his actions. But the other iduty of non-interference?

Consider the first duty Skinner believes the autimmurs, the duty to take
responsibility. It is true that if one is the amttof words or actions committed in his
name, whether by himself or by an actor, then thtba bears responsibility for the
actions. However, by itself, the taking of respbility is not necessarily a directed
duty that the author owes to the actor. Ratheguid just be implied by whatis to
be an author. That the author will ‘own up’ anketaesponsibility is implied by the
action that the actor has a permission right téoper — namely, ‘acting in the name

of.” Itis not necessarily implied as a duty ctate to a right that the actor has against

4 Martinich (1992), pp. 192

> Skinner (1999), p. 9
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the author. We leave open the questions of whidhféldian elements would
constitute such a right and whether an authorizgor avould possess it.

We might just understand the ‘duty to take respulitst as entailed by the
second duty Skinner posits — the author’'s duty teotnterfere with an actor’'s
representation. When an author is validly repreexeby an actor, there is a sense in
which a purported duty of an author to take resjilitg collapses into the duty not
to interfere with the actor’s acts of representatidOne very good way to interfere
with an actor’s representation of some personrnghat person to discontinue taking
any responsibility for the actions that the actorportedly does in their name. What
more effective ‘interference’ could the author sRoW the author incurs duties at all,
then the one that merits the bulk of our attenigatie duty of non-interference.

The duties Skinner points out are thought to emém® the transfer of the
right to speak for another. The two duties, paltéidy the latter, provide insight to
explain how Hobbes makes the move from authoritghensecond conception — the
specific privilege to speak for another — to auitlyoon the third conception — the
robust relation between commands and obligatiohs.order to make that move,
Hobbes must make two claims. In order for the mivgen the second to the third
conception of authority to be valid, both claimssnbe warranted. Here, | want to
consider how Hobbes makes the claims. Later, id.44 | will interrogate their
plausibility.

First, Hobbes must believe that the transfer ofgibemission right to speak for
oneself generates a duty on the part of the autborto interfere with the actor’s
representation of the author. This is a directay @hich is owed by author to actor.

This belief that duty of non-interference is gemedawith the transference of the
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permission right to represent oneself is a conserpief a general claim that Hobbes
makes about the transfer of rights. For Hobbegnadne transfers a privilege right,
one necessarily incurs a duty of non-interferengé vespect to the recipient of the

transfer.

‘To lay downe a mans Right to any thing, is to dsvemselfe of the Liberty,
of hindring another of the benefit of his own Rigbtthe same... And when a
man hath in either manner abandoned [renunciation],granted away
[transfer] his Right’ then is he said to be obliged Bound, not to hinder

those, to whom such Right is grantéd.’

Second, this duty of non-interference must be edent to the duty to obey
another when commanded because commanded. That duty of non-interference
must be equivalent to a duty of strict obediene®bbes is committed to thinking as
much; the duty of strict obedience is entailed bg tonception of authority he
attributes to the state. The duty of non-interfeeeis a consequence of the transfer of
the privilege right to the state, yet the duty stete imposes when it enacts commands
in the form of civil laws is one of strict obediencHow do we explain the identity?

| think Hobbes’s reasoning is as follows. Focustba duty incurred by a
transfer of the privilege to speak for oneself. aMis incurred is a duty of the author
not to interfere with the actor’s representationtttd author. The author owes the
actor non-interference in the representation ofskeifn That is, the author owes the

actor the maintenance of responsibility for what #ctor does in his name. The

5 See Hobbes (1991 [1651)), p. 92 (xiv, 6-7).
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author owes the actor the treatment of the actcttons as if they were his own
actions. One such action is a command; a commadkind of illocutionary act.
Hence, the author owes the actor the treatmenhefattor's commands as if they
were his own commands.

How would the author treat his own commands? Liatt®duce the notion of a
self-command. Suppose B says to himself ‘I am goo®* or, equivalently, ‘I will
to ®@.” This voluntary illocution is a statement of ilThe voluntary illocution is a
self-command. B commands himself @ and he is committed t®-ing simply
because he self-commanded. The voluntary illooutiowill commits B to®-ing on
pains of akrasia or self-contradiction — that ifawHobbes calls ‘Absurdity

Now suppose A validly represents B; B is the authioA’s actions. Suppose
that A commands ‘Let Bb.” If A validly represents B, then Hobbes wantattiwve
understand A’'s command ‘Let® as equivalent to B’s voluntary illocution ‘I witb
®.” Hobbes wants us to see that when A represendssBcommand to B is B’s self-
command. Hobbes believes that if B doesd®diecause A commands, then B does
so on pains of akrasia or ‘absurdif{.’

Given that Hobbes believes A’'s commands are Bcaghmands, if B is not
to interfere with A’s representing himself, thenniist treat A’s actions as if they

were his own actions. This goes for commands dis \Bewould perform the actions

""Hobbes (1991 [1651]), p. 93 (xiv, 7)

"8 Consider Hobbes’s comments throughbetiathanabout the lack of the right of
complaint (but not lack of right of self-defencé&gat criminals have in the face of
punishment as the authors of their own punishmedfr a discussion of how the
avoidance of absurdity or self-contradiction sugplihe binding for of the Hobbesian
contract that establishes state authority, seeidaéar{2003), pp. 113-115.
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referred to in the propositional content of thedlitionary acts of self-commands just
because they are the content of those self-commantsus, B must treat A’s
commands in the same way. B has a reason to cothiwse actions that A
commands when and simply because A commands. dienandis the reason. In
this way, B follows A’'s commands just as if they revehis own self-commands.
Hence, B only escapes ‘absurdity’ if he meets Adsnmands with strict obedience.
Once it is clear that this is the duty implied, rthie is equally clear that we have
arrived at robust authority: the commands of onestitute duties of strict obedience
for the other.

To see Hobbes'’s argument in the round, let’s jalttvo major claims together.
Persons have a right to represent themselves —igh#itey have authority on the
second conception. By transferring this rightte state, they incur a duty of non-
interference. This duty of non-interference is ieglent to the duty to meet the
commands of the recipient of the right, the statigh strict obedience. Hence, by
incurring a duty from the transfer of the rightrepresent oneself, a person’s transfer
of that right effectively creates the authoritytioé state. Upon transfer of one’s right

to represent herself, the state has the robustespetcpractical authority over her.

2.4.5. Before we move on, consider another way to adcfarrHobbes’s derivation
of state authority. David Gauthier, for instanpeesents an alternative accolt.
Gauthier believes that the authorization — thatthg, transference of the right to
represent oneself — is insufficient to engenderatitbority of the state which Hobbes

attributes to it. This is because Gauthier caseetwhy the transfer of this right need

¥ Gauthier (1969), pp. 120-128
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be permanent or exclusi¥e.We may endow some persdh,with the privilege right
to represent us without giving this right eithermpanently or exclusively tB. Given
that the granting of the privilege right to repmseeed not be permanent or
exclusive, Gauthier cannot see why subjects cowt merely withdraw their
authorization of the state instead of meeting aswmands with strict obedience. If
the transfer of the privilege to represent onegelhot permanently alienable or
exclusively held by the transferee, then this domsstitute problems for Hobbes’s
conception of state authority. Hobbes does nanimhtthat subjects can withdraw
authorization at their discretion and, hence, urstiate authority® Gauthier's
suggestion is that Hobbes requires and, in facpplses a further piece of
argumentation.

Gauthier believes that the argument for state aityhcequires a further posit
beyond each subject’s authorization of the statactoin her name. For Hobbes to
achieve state authority, Gauthier thinks that thbjexts must contract with each
other. Subjects must promise each other that tiwdly not withdraw their

authorization of the state’s right to represenintheEach person’s promise not to

8 Gauthier (1969), p. 125

8 However, Hobbes does believe that subjects cahdretv authorization if the
commands fall beyond a certain ‘domain and limiest of what commands could
even stand as reasons to act, even though theysaled by the authority. This ‘right
of exit’ approach to Hobbes renders Hobbes moreerdl’ than is commonly
assumed. In a restricted sense, Hobbes is aldomaains and limits’ theorist about
state authority. This the approach to Hobbes feady Richard Tuck. See his
‘Introduction’ to Leviathanat Hobbes (1991 [1651]), p. xviii. For more ormha
‘domain and limits’ test affects the reason-giviiogee of authoritative commands,
see section (4.3.1) of the present thesis.

As we will see in section (4.4.4), the worries ttf@authier raises are
detrimental for Hobbes’s view of authority. As ligae presently Gauthier cannot
control their damage by twisting the grounds ofddeece in Hobbes’s conception of
authority. His account unties Hobbes’s very podtaf state authority.
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withdraw from the state their individual transfecerof the privilege right to represent
themselves is what creates the obligation to conmthase actions which the state
commands. As Gauthier explains, he attempts tondntige problems in Hobbes’s
account of state authority ‘by introducing into tthefinition reference to the fact that
the subjects are obliged by covenant among theesébvmaintain their authorization
of the sovereign®?

This interpretation of Hobbes’s argument is intBngs and perhaps supplies
more in the way of moral grounds to perform thostioas the state requires;
however, Gauthier’s interpretation does not grothm robust authority of the state
which Hobbes attributes to it. This interpretatibmes not account for the duty to
meet commands with strict obedience, that is, tamd them when and just because
they are the commands of the state. In Gauthiatiéspretation, if we traced back the
grounds of the subject’'s obligations to perform sthoactions which the state
commands we will see that they are rooted in a m®namongst each other to
continue to obey. In short, when confronted whk gjuestion ‘why commit those
actions which the state commands’ Gauthier beliead their answer must be
‘because | promised others that | would not witldray authorization and, hence,
will do what the state commands.” The responsedbse | promised others’ is not

183

the same as ‘because the state commansdiepliciter. Hobbes'’s ultimate

conception of state authority requires the lattelis conception of state authority is

82 Gauthier (1969), p. 127

8 Nor can the promise among the contractors to e&twér ground state authority on
pains of double-counting. For the ‘double-countiaggument, see (5.2.2) of the
present thesis.
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that theultimate reason to commit an action that the state commenldscause it is
commandedsimpliciter. Recall, for Hobbes, subjects to commands shaxpea no
other reason that the will of the commander. Ashswe must think that Hobbes
understood the duty incurred by authorization tdhHseduty to meet state commands
with strict obedience. In short, Hobbes attemptsnbve straightforwardlyrom an
individual's authorization of the stateo the authority of the state over that
individual® By focusing on the duties incurred in authori@atiand the duties
implied by state authority, this is precisely tmsve which | attempted to reconstruct
in the previous section (2.4.4.).

To review from further afield: Hobbes conceivegdls state as a kind of person
by fiction. To that person he attributes a roltception of authority whereby its
commands constitute obligations for others to dtte state’s personhood depends on
the attribution of this species of authority. dthow we take it seriously, that is, how
we reify its existence. Hobbes derives this cotioapof authority from two more
elemental conceptions of authority: the notion gbravilege right and the specific
privilege right to represent a person. The authaof the state emerges from an
individual's transfer to the state of the priviledgght to represent himself. The duty
created in that transfer amounts to the robustoailyhHobbes ultimately attributes to
the state. In sum, his theory of state and siatteoaty is elegant and comprehensive.

It is also misguided, as we shall see in (4.4.4).

84 Martinich agrees with this interpretation. Seerfitich (1992) pp. 165-173.
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2.5. The State’s Self-Image

2.5.1. What Hobbes theorized is what contemporary legdl political philosophers
have inherited: a conception of the state as atipeh@uthority over those subjects
within its jurisdiction. The state is not a padl@rly easy concept to pin down;
however, the conception for which Hobbes’s workhs locus classicusinites the
concept of the state with some thesis about pedctathority. For Hobbes, the
relation is analytic; he cements the concepts atlesand practical authority. If an
entity is the state, necessarily, it has practcghority over some persons.

For Hobbes’s view to be plausible, he must undedstae state as a kind of
person, even if a person by fiction. The existeat@ will is a precondition for
practical authority because it is a necessary piditon for the content-independent
reasons authority is thought to generate. Hoblieg'sry of personation allows him
to view the state as a single person with a singfle(at least synchronously). Thus
Hobbes sees the state is a person capable of pwgsgsactical authority and as a
being whose authority is capable of being representn order for Hobbes to cement
his conception of state with the concept of prattauthority he must understand the
state as a single person with a will — that isa &ging capable of having a self-image.

We may have two worries with Hobbes'’s conceptiothefstate. First, we may
think his theory of personation as too fanciful aegect any conception of the state
that depends on it. Perhaps a less committed agiprio the state identifies the state
not as the ‘make-believe’ person, but rather witir@up of natural persons. Second,
we may think that Hobbes’s conception of the stast@ecessarily authoritative is too

strong. Perhaps the state does not refer to pe®wen if fictive) who necessarily
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have practical authority, but rather to persons wlaim to have practical authority
over some purported subjedsd who's claim is generallyecognizedas valid by
some of those subjects. Those conditions — thendia practical authority and its
general recognition — are what have been refeoeaktthe conception ofde facto
state®® The conception of de factostate and the state as Hobbes conceived it are not
equivalent. Claiming to have authority and havingt claim recognized as valid by
some persons is not the same as claiming authamitythat claim being trif8. For
perhaps the claim is erroneous or its recognitohased exclusively on coercion or
venality.

The latter worry with Hobbes’s concept of the statmtelligible. We may not
want our concept of the state to depend on thk tlits claim to authority. The first
worry, however, is not tenable after reflectionobies’s view of the state contains a
reference to its personhood that may seem outlanist the conception of thae
facto state is not necessarily a significant departuwoenfit. In this respect, the
concept of thale facto state is deeply Hobbesian. Here is why. It isuswually the

case that the natural persons who claim practio#hagity make that claingua

8 Nozick argues the claim to have authority is niffisient to be a state. See Nozick
(1974), p. 23. Both the claim and some degreetofdcognition are necessary.
Green also understands the concept of the statieebgonditions that definge facto
authority. He says, ‘A state cannot exist unléssaims authority with some success
and general compliance’ Green (1998), p. 239. Qlgh,cf. Soper (1996) who holds
that the law (and perhaps thus the state) doemakeé the claim to possess practical
authority.

8 A de factostate is perhaps contrasted withla jure state — that is, a group of
persons that truly claim to have practical autjoaver subjects. For more ate
factoauthority, see Wolff (1970), pp. 10-11.



Farris, Chapter 2 — The Right to Rule and the S¢a8elf-Image 108

natural persons, but rather as holders of a ceoffice in an institutional structuf®.
Those who claim state authority do not normallyral¢hat they themselves — that is,
natural persons with proper names and definitergesgms — have authority. Rather
the claim is that they have authority only insadarthey embody a role within a state
institution and, more frequently, its legal systedones does not claim authority as
Jones, but rather as a minister, judge, policeceffietc The claim to practical
authority isqua a representative of the state. It is the stad¢ hlas authority and,
depending on their institutional role, those ndtpexrsons that claim authority claim
it only as an enabler or a role-player. Just a&s Hlobbesian sovereign bears the
person of the state, so do the natural personsamdthe legal officials to whom it is
normal to attribute authority. Both apply the masékhe state’s image.

On either the Hobbesian conception or deefactoconception of the state, an
understanding of practical authority is necessdfgr on either view the state’s self-
image — that is, what the Hobbesian fictive persbtie state would see in the mirror
or thede factoclaimant purports to see in the mirror — is a picat authority who can
impose duties by command and who can be wrongedChhpter 1, | sought to fill
out the details of the species of practical authavhich is commonly ascribed to the
state. In the present chapter, | have sought ta $twav that conception is consonant
with what is known as the right to rule and theehitorrelate to that right.

The self-image claim is a metaphor. Dependinghenconception of the state,

it is a tool to capture the phenomenology that el attribute to the state if it were

87 There are perhaps exceptions. Consider pareutabrty. Within the remit of

political authority it is normally the case thatetlktlaim to practical authority is
mediated through an institutional role, but eveentlthere might be exceptions.
Consider Louis XIV’s famous claim, ‘L’etat, c’estaif
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an entity aware of precisely what it does whenoithmandsor that we attribute to
legal officials when they command. However, as bésbunderstood, the self-image
of the state is also more than a metaphor. Tcebwelihat the state has practical
authority over persons is to believe that it cateemto moral relations with persons
—i.e, that it can impose duties on persons and tlzarntbe wronged. To believe that
the state can impose duties and be wronged is lievbethat it has aspects of
personhood, as Hobbes explicitly theorized. Thisreflected when we speak
metaphorically about the self-image of the statéet if we begin to reify our
metaphors and act as though they affect our spoeasons, then we have moved
beyond the realm of mere metaphor. The self-inedghe state is not only a way of
speaking about state authority; moreover, the pbsit the state is something that
could have a self-image — that it has a will and ceammunicate that will by
command — is integral to an argument for stateaityh Hobbes knew this.

Should we believe in the state’s self-image? Hbau$d the claim to practical
authority enter into our conception of what thetestss? These are the central
guestions of political authority. As Leslie Greguts it, ‘The problem with political
authority can thus be properly be seen as the isbudnether, or to what extent, the
citizen should share what we might call the selfgm of the state, of whether they
should accept its claim to be a duty impo&er.’

| think that, on any conception of the state, i thtate’s self-image is of a
practical authority, then we should reject it. t&ado not possess practical authority
over (almost all) persons whom they claim to posgeactical authority. The state’s

commands do not constitute duties of strict obedtiefor persons. These are the

8 Green (1988), p. 86
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claims of the philosophical anarchist. In Chap£s | will develop and defend the
argument for philosophical anarchism. In Chapten &vill detail what political
philosophers should be focused on. It is not aittho This leads to a particular

conclusion about how to understand the state, whilgtail in the Conclusion.
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Chapter 3 — Philosophical Anarchism

§ 3.1. Introduction

3.1.1. Philosophical anarchism is the view that theestlies not have authority over

those persons over whom it claims to have authofgcall the authority relation:

(4) For two agents, A and B, A has authority oveif B’s act of commanding
‘Let B @’ creates gro tantoobligation for B tod, such that if B didn'tb, B

would wrong A.

In this relation, we may understand A to be théestéad B to be any other person or
set of persons over whom the state claims autholit is understood to be the state,
then the philosophical anarchist denies that thHatiom obtains. The state’s
commands do not constitute duties for others in way the authority relation

stipulates. Specifically, the philosophical an@thelieves the following claim, (C):

(C) The state’s act of commanding ‘Letd never, in and of itself, creates an

obligation for any person .

This is thecentral claimand the conclusion of philosophical anarchisme Ppresent
chapter is devoted to a presentation of the philb®al anarchist’s argument towards

that conclusion.
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This chapter has three goals. The first, minod gohbriefly to stitch literatures.
Philosophical anarchism is a position understodthia duty to obey the law” debate.
In that debate philosophical anarchism is the iagriew, and it amounts to the null
position that there is no general obligation toyothee law. Section 2 considers how
this reading of philosophical anarchism relateshe central claim, (C). It also
responds to one small objection to the claim.

The second, major goal is to clarify what the pdolphical anarchist argument
is. It is conventional to represent philosophicakrahism as containing two camps:
the a priori position of Robert Paul Wolff and the posteriori position of John
Simmons and othefs.Jumping ahead, Section 5 elucidates the rel@itween those
disparate camps and presemtge Unified Philosophical Anarchist ArgumentThis
argument incorporates insights from both campss the correct formulation of the
philosophical anarchist argument; it is the arguméy which philosophical
anarchism stands or falls. This chapter buildsaroMthat argument, which has three
premises. The first premise concerns the naturerattical authority and its
ascription to the state. Chapters 1 and 2 wer@tddvto the first premise. The
second premise is the presumption against auttforifshe third premise is the
posterioriconclusion in the duty to obey the law debateis Thapter introduces both

the second and third premises. Here, the thirthjsee gets less treatment. Although

! The distinction belongs to Simmons. Simmons (200f. 102-121

2 Throughout this chapter and later chapters theupnetion against authority is to be
understood as a presumption against the practighbgty, which was clarified in
Chapter 1. | do not intend to defend any kind oéspmption against epistemic
authority.
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Section 5 outlines the argument for the third psanthat argument enjoys a more
complete presentation in Chapter 5.

This chapter, however, is especially concerned ativiate the second premise,
the presumption against authority. Thus, the thodl of this chapter is to clarify and
support that presumption. Sections 3 and 4 aretddvto this end. Section 3
discusses the function, significance, and justifoce of presumptions in moral
reasoning. Section 4 presents the presumptiomstgauthority and offers some

initial arguments in favour of this presumption.

§ 3.2. Philosophical Anarchism

3.2.1. Philosophical anarchism is easily confused witfeoviews, not least of which
is anarchism. To be clear, philosophical anarchismot the view that coercion is
never morally permissible. Neither is it the vi¢hat persons do not have moral
obligations to contribute to the well-being of atlpersons or any other obligation of
justice. Nor is it the view that persons do notéhanoral obligations to comply with
the law promulgated by states (contrast ‘complyhiwtith obey in Regan’s strict
sense). Nor is it the view that states should édsi/ely resisted because they are
involuntary or solidify unjust distributions of befits and burdens. Perhaps some or
all of these positions have been endorsed by soembar of the ideological field of
anarchism; however, none of them is the philos@t@narchist position.

The philosophical anarchism defended here is awam position than what one

could attempt to defend. Call ‘anti-authoritaremi the position that for any A and
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any B, where A and B are moral agents, no A hakacaity over any B. Anti-
authoritarianism denies that any agent, be it taeesGod, parents, or other persons,
has authority over any other. The position seeksast suspicion on all possible
authority relations. The anti-authoritarian halldat no agent’s ‘saying so’ constitutes
an obligation for another person to act, suchifitae second person failed to commit
the act, she would wrong the commanding agent. logdphical anarchism, by
contrast, is the position that state has practical authority over any person. Itis a
view about the relation between states and persofse view defended here is
philosophical anarchism, not anti-authoritarianfsm.

The central claim of philosophical anarchism givaoove is not the most
common claim associated with philosophical anarohig’he most common claim is

what might be called thetandard formulatiorof philosophical anarchisn

(S) There is no genenato tantoobligation to obey the law.

Most defences of philosophical anarchism are of thlaim, and moreover,

philosophical anarchism seems to be the dominasitipo regarding the existence

and scope of the obligation to obey the Paihe standard formulation does not differ

% Many of the arguments considered below could gestme mustered in the attempt
to defend anti-authoritarianism. Neverthelessp hdt commit to the view because |
believe it indicts the Hohfeldian concept of a native power. One can deny the
authority of the state without denying the viewttparsons have normative power in
the Hohfeldian sense.

* Murphy (2007), p. 95

® With respect to the question ‘Is there a genesahtent-independenpro tanto
obligation to obey the law?’ philosophical anarohiseems to be the dominant
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substantively from the central claim given abovéhé general obligation to obey the
law refers to the obligation to obey in the stgehse — that is, the obligation to do
what the law commands because and for the sufficieason that the law is a
command of the state.

If, however, the general obligation to obey refemsore weakly, to the
obligation to comply with the law — that is, to It the dictates of the law without
further specification of the reason why one dodisen there is room for a substantive
difference between the standard formulation andtWwteke to be the central claim of
philosophical anarchism. In that case, the phpbsmal anarchist would affirm the
central claim, but that affirmation would not nesady commit her to denying that
there is no generaro tantoobligation to comply with the law. The philosogdli
anarchist does not, in principle, deny the poggjbihat there is a general obligation
to comply with the dictates of the law. It is ot conceive of what a general
obligation to comply would be like, but perhapsemeral obligation to comply with
the dictates of the law refers to the view that¢hare independent obligations to
comply with the specific dictates of each speddiw. If there is an independenito
tanto obligation (an obligation whose grounds are indeleat of the fact that the law
is issued) to commit those acts that each spdaificrequires, then perhaps there are
grounds to believe that there is a general obbgato comply with the law. Of
course, it is unlikely that the legal system of astate is such that there is an
independent obligation to commit the acts requing@ach specific law; nevertheless,

it is not conceptually impossible. For instanceagine that a lawmaker who governs

position. See Edmundson (2004); Green (1988),8%121; Green (2009); Raz
(1979b); Simmons (1979); Simmons (2001); Smith 89%Volff (1970). Wolff
coined the term ‘philosophical anarchism.’
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a small city-state stat&, issues only two laws: (i) do not murder anddo)not inflict
gratuitous pain upon others. Whatever we mightadayut desirability of life or the
moral evaluation of life in this minimal state, thkilosophical anarchist might resist
denying there is a general obligation to complyhwviite law. As the actions required
by both laws are independently morally obligatoayyy moral agent would have
reason to constrain her actions in the ways treatittates of the laws require. There
are reasons to comply with these laws. Rathert Wigaphilosophical anarchist does
deny is that there is, in principle, a general gdtion to obey the dictates of the law
for the sufficient reason that the law has beemeids He affirms that the obligation to
commit the acts that the law requires is not gredhith the fact that those acts were
commanded by the lawgiver.

In contemporary legal and political philosophy, tgeneral obligation to obey
the law’ or ‘the duty to obey the law’ is understicim mean that, among other things,
subjects have an obligation to do what the law canuts for the sufficient reason that
it is a command of the state Because it is so understood, when the philosaphic
anarchist denies state authority.e- when he denies that a state’s act of commanding
‘Let B @’ creates an obligation for B t® — heipso factodenies that there is a
‘general obligation to obey the law’ as that phresseormally understood in political

and legal philosophy. The philosophical anarchidto defends the standard

® Matthew Kramer expounds upon the meaning of tlemégal obligation to obey the
law’: ‘For centuries, political and legal theosdtave pondered whether each person
is under a general obligation of obedience to ¢igallnorms of the society wherein he
or she lives. The obligation at issue in thosefisés’ discussion is usually taken to
be prima facie [againpro tanto is the less ambiguous and preferred term],
comprehensively applicable, universally borne, ammhtent independent.” See
Kramer (2005), p. 179. For further explanation Kfamer’'s conditions see
Edmundson (2004), pp. 215-217.
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formulation about the general obligation to obey ldw is, in fact, defending what |
call the central claim. When he says there isemegal obligation to obey the law, he
means that ‘because the law was issued’ or ‘becthgsstate commanded’ does not
itself constitute a moral obligation for anyoneattt. The ‘standard formulation’ (a
claim about a person’s moral obligations) and ttentral claim’ (a claim about the

non-existence of state authority) have the sameenth

3.2.2. Before diving into the defence of philosophicalaechism, consider a
preliminary objection that such a defence is nottimeshile. Some might hold that
philosophical anarchism is a toothless or ‘blocslledoctrine®  Philosophical
anarchism attacks a straw man, for, as the objectios, no one actually believes that

‘because the state commanded’ constitutes obliggtior persons to act. thatis

" Rex Martin points out that for many political gisbphers, such as D.D. Raphael or
Robert Paul Wolff, the connection between the aitthaf government and the
obligation of the citizen is ‘analytic.” ‘[T]he tic of justifying political authority
reduces to the single crucial consideration thgbeernment has authority to issue
rules if and only if citizens have a strict obligat to obey those rules.” Martin goes
on to claim that assessing political obligationthe ‘logically prior issue’ and the
‘justification of political authority is thought tturn on it.” However, this is obscure.
Why should the question of strict obligation of mdbs be logically prior to the
guestion of whether the state has the authority thesm to issue commands. That is,
why pose the relationship between authority andgabbn as: ‘The state has
authority if and only if the citizens have stridiligations to obey?’ Does it not make
equal sense to pose the relationship as: ‘Citibang strict obligations to obey if and
only, in the strict sense, if the state has théaity to command them?’ Martin’s
subsequent discussion of the justification of statehority turns on the question of
obligation being ‘logically prior’; however, it sees more reasonable to think that the
‘central claim’ (a claim about authority) and trstaindard formulation’ (a claim about
the obligations of persons) of philosophical anemhare logically equivalent. See
Martin (1975), pp. 70-75.

8 Miller (1984), p. 12
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what philosophical anarchism is, says the objedtwn everyone is a philosophical
anarchist.

This objection rests on the belief that once wecidhte what philosophical
anarchismis, then it will seem obvious that everyone endotkesview. That belief
is false. It is perhaps obviously false if we rember that Hobbes, the greatest
theorist of the modern conception of the state, dasidedlynot a philosophical
anarchist. Setting Hobbes aside, some politicalseo/atives might hold that
‘because the state said so’ is sufficient reasarctan the ways that the law requires.
Others will hold the more plausible view that ‘besa the state commanded’ is a
sufficient reason, but only when certain conditi@mout the state are fulfilled and
thus justify the authority relation between the ocoands of the state and the reasons
of some persons. Furthermore, some will belieag flor some states such conditions
are fulfilled and thus those states do have authawer their subjects. Consent,
communitarian, coordination, and epistemic justificns of the authority of states
present alternative views of the conditions a statist satisfy for it to have authority
over its subjects. It would be bizarre to thinkttBvery advocate of these justificatory
approacheonly claims that such arguments demonstrate that sodhterfactual
conditions would be sufficient to justify state laoitity, even though no state actually
fulfills such conditions. Not everyone who hasi@wabout the authority of the state
is a philosophical anarchist.

Nor is philosophical anarchism toothless. To be sphilosophical anarchism

is not a political theory for anarchist revolutioies committed to the violent

® Or what John Simmons calls aa posterioriweak anarchist.” Simmons (2001), p.
102-121



Farris, Chapter 3 — Philosophical Anarchism 119

disruption of the political order. Philosophicadaachists affirm that there could be
very many sufficient moral reasons to do what #w& tequires, even if ‘because it
was commanded’ is not one of them. But the pasismot toothless. If ‘because the
state commanded’ is notpro tantomoral reason, then political and legal commands
that are not sufficiently justified by independemioral considerations may be
disobeyed without moral impropriety. Since notgalitical commands and laws can
be defended by independent moral considerationsnesanstances of civil
disobedience are nqgtro tanto wrong. For example, a toothy or full-blooded
consequence of philosophical anarchism is that weipect to laws that regulate
lifestyle choice, such as those that criminalize thossession of marijuana or
‘unnatural’ sexual acts, that interfere with harsslehoices, and that limit personal
liberty without securing social benefit, the faduto comply with the dictates of the
law isin no waywrong?!®

Because philosophical anarchism is neither unillgrsdfirmed nor without
consequence, it needs a defence. This chapteraatrto contribute to the defence of
philosophical anarchism; however, my intention @& to forward a comprehensive
and exhaustive defence of the position. For reasaplained below, such a defence
would outlast my present purpose. By way of preyvia complete defence of
philosophical anarchism requires a treatment ofttedl arguments that purport to
justify the general duty to obey the law for théfisient reason that it is a command

of the state. In Chapter 5 | only consider a sglrof those arguments, those that |

9°0r so claims John Simmons, and for many such laam inclined to agree.
Perhaps there are reasons of stability that cayaihat the failure to comply some of
these laws, but to my mind such reasons are nadidedn these cases. See Simmons
(1993), p. 269; Simmons (1987), p. 279.
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believe are the most plausible. The literaturepolitical obligation contains some
very comprehensive treatments, and it is now pldeidio hold that with respect to
this question of a general obligation to obey @ philosophical anarchism is the
dominant position in political and legal philosophyA contemporary consensus
reflects that conclusiot. However, as we will see, the demonstration tHatfathe
posited justifications nevertheless fail to eswtblihe general duty to obey the law is
only part of the philosophical anarchist argument. Anothart concerns a very

significant presumption which | will now begin tewklop.

§ 3.3. The Significance of Presumptions

3.3.1. To understand philosophical anarchism, we musit funderstand the
significance of presumptions in moral reasoning. isloften the case that moral
reasoning is formally modelled with logical argurteen These arguments explicitly
state premises and show which conclusions arelemtalhe conclusions must follow
in ways that preserve validity. It is helpful toadyze a bit of moral reasoning by
crystallizing it in a logical argument. This enablus to focus on the premises, to see
whether or not they are acceptable, and then terebsvhether validity is transmitted
to the conclusion. Presenting arguments in thagichl form is an indispensable
technique of philosophy; however, much of our tgak moral reasoning — much of

our reasoning in general — is not as perspicuous.

11 See Footnote 5, above.
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Practical reasoning about what to do happens intirea. As such, when we
consider what to do, we do not normally (if eveay lout all the possible premises
available to us and then determine which conclssiare entailed in validity-
preserving ways. Moreover, even if we did adopg tinlikely procedure, we still
would not be left with a reason for actitfg Rather, our real-time practical reasoning
seems to operate differently. Practical reasoemgloys what we might call default
conditions, that is, prior reasons to act provideel encounter no reason to the
contrary. Our inferences often take the inferepegtern of default reasoning.
Following Kurt Bach, we might canvass a princiflattdepicts a common inference

pattern of practical default reasoning:

General principle of default practical reasoninfjit occurs to agent A t®, then

A is justified in®-ing, provided that two conditions hold:
(1) Absence of alternative reasonkEhere occurs to A no thought of a reason
that counts againgt-ing.

(2) Reliability condition Such a thought probably would occur if it shotid.

12 As Gilbert Harman points out, logic has far lesslo with good reasoning than is
often assumed. He points out that ‘so-called didekicules of inference are not
plausibly construed as rules of deductive acceptanthat is, logical inference does
not necessarily tell you what tio. For example, in the case mbdus ponendogic
does not tell you to conclude q, given that p dmal then g. That conclusion, to be
sure, is entailed by the premises, but what iscleatr is whether you should conclude
g or, rather, reject one of the premises. Logiesdoot tell you when to draw a valid
conclusion and when to instead give up a premisessary to that conclusion. See
Harman (1973), p. 157.

13 Bach (1984)
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Bach calls this pattern of reasoning the ‘inferemaethe first unchallenged
alternative.” His purpose is to argue that thie rof default reasoning is present in
human practical reasoning, that it justifiably ssi\Gettier problems in epistemology,
and that it plays a central role in the developmahartificial intelligence. My
purpose is less ambitious. | only wish to suggest we often participate in default
reasoning. There are some actions which, withauthrconcentrated reflection, we
implicitly hold as reasonable to commit and whicle will commit provided no
thought to the contrary arises. We may always'ablat to do next?’ Given that we
are not constantly deliberating on that questibmust be the case that we reason
according to our own default conditions. As it paps, we will always deomething
next. The location and analysis of our defaults mdispensable for theories of
practical reasoning and for the development of agep programs, artificial
intelligence, and so forth. However, we also empmefaults in many other areas of
human enquiry, including the moral, legal, and &l realms of reasoning. When
our own default settings are rendered explicithimse domains of practical reasoning

we call them ‘presumptions.’

3.3.2. Presumptions are epistemic or practical normgkvkake the form ‘believe p
(or @) provided you do not have a reason of sufficieaight to do otherwise.” The
use of presumptions is an entrenched part of ogtezpic and practical reasoning in
all areas of human enquiry. Presumptions matteFhey have two central
characteristics: the setting of a default reasodh e allocation of the burden of
proof. Both are clearly exhibited in this theolmajiargument provided by Leibniz in

his correspondence of 1702:
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For every being ought to be judged possible uh&l¢ontrary is proved, until
it is shown that it is not possible at all.

This is what is callegoresumption which is incomparably more than a
simple supposition since most suppositions ought not to be admittddss
they are proved, but everything that has presumgto it ought to pass for
true unless it is refuted.

Therefore the existence of God has presumptiontfor virtue of this
argument, since it needs nothing besides its ptigsib And possibility is
always presumed and ought to be held for true uhsl impossibility is
proved.

So this argument has the force to shift the buderoof to the opponent,
or to make the opponent responsible for the prawfd as that impossibility

will never be proved, the existence of God oughigdeld for trué?

In Leibniz’'s argument we can see the dual funcbbmpresumptions. First, a
presumption marks a default setting: believe pd@drunless you have a weightier
reason to do otherwise. In the above argumentdéiault setting is to believe in
God’s existence. Second, presumptions allocatebtimden of proof to those who
argue against believing p (dr-ing). In the above case, it is the non-beliewen®
carry the burden of offering an argument to notievel p (or®) that is decisive

against the presumption. To employ a jurisprudénérm, those who argue against

14 Gottfried Wilhelm Leibniz to M. Jaquelot, Novemb@20, 1702. See Leibniz
(1887), p. 444. 1 owe this citation to Gaskins92p p. 1.
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the presumption carry the risk of non-persuasibthe presumption is strongly held,
then the argument must be even more convincingis germane to our use of
presumptions that they are not easily overtureglbniz clearly believes that there is
no possible argument that proves God’s non-existettence the presumption holds:
we are warranted to believe in God.

Leibniz’s presumptive argument for God’s existenwey appear hasty. Perhaps
it seems to involve some argumentative sleightasfeh Before | interrogate the
shortcomings of presumptive arguments, notice hawasive is the use of
presumptions within various domains of practicguament™> Criminal and tort law,
if not all of the law, are built on the deploymearfitpresumptions. To begin, consider
our legal default settings. The criminal law, eddt in the Anglo-American tradition,
is founded on the presumption of innocence untik gaiproven. Defendants in civil
cases enjoy the default setting of non-liabilitySecond, through the use of
presumptions, the law allocates burdens of prdd&intiffs in criminal or civil cases
initially carry the risk of non-persuasion. Thene aequired to meet the burden by
proving their claim by a ‘preponderance of evidérare'beyond reasonable doubt.’
Litigation is a process whereby parties attempshist the burden of proof, at least
until the set of accessible and relevant facts at th, the evidence — has been

exhausted in the consideration of judges and juries

15 Richard H. Gaskins'8urdens of Proof in Modern Discour§2992) provides an
illuminating discussion of the entrenchment andcaffiousness of presumptive
arguments across many domains of enquiry.
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Presumptions are also central to constitutionalfawit is an open question
whether federal or state legislation (and, moreipedy, which agencies or areas of
legislation) will enjoy the presumption of consratg with the constitutional
documents. Supreme Courts — the final legal inéeps of constitutions — adjust this
presumption over time with profound impacts on fpblicy!’ In short, the law
employs presumptions in order to manage and ovexamm ignorance of the set of
all possible facts that are relevant to any legedstjon. This is necessary to impose
decisions which are determinate, decisive and.fifaksumptions are essential to the
allocation of the assignation of guilt, liabilitgnd constitutionality.

This common, if not obvious, observation about pnggtions and the law is
applicable in other areas of human reasoning. Ma@e it is helpful to employ the
jurisprudential analogies of burden of proof anel tisk of non-persuasion in order to
clarify other areas of argument. We have alreaiigessed the use of presumptions
in theology. Presumptions also play a role in rhanad political philosophical
argument.

A contemporary egalitarian debate is illustrativ€ome egalitarian political
philosophers argue that advantages or disadvanthgesesult from morally arbitrary

causes — for example those that flow from the bk of our genetic endowments —

% In 1920s-1930s American legal discourse, there wadive debate about the
‘presumption of constitutionality.” For the stomyf how this presumption was
understood by the Supreme Court of the United Stdieing the New Deal era and
how this presumption shifted during the Warren €du©53-1969) see Gaskins
(1992), pp. 69-74.

17 Gaskins (1992), chapters 2-3 provide an elucidatiscussion of how the Warren

Court in the United States adjusted constitutigagrasumptions (defaults and burdens
of proof) by reinterpreting the constitutional mriples of equal protection and due
process with profound policy changes for the nation
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arepro tantounfair and call for redistributive action. In shgeople should not have
what they do not morally deserve. This idea migltemployed as a premise in a
pattern of moral argument for equality of some ency or metric €.9. resources,
holdings, opportunities). However, as Robert Nkzend Susan Hurley have
convincingly argued, no conclusions about distnmushares strictly follow from the
fact that some advantages or disadvantages ardlynanaitrary or undeserved, such
as those that issue from our inherited endowmeyatsetic or otherwis® From the
fact that advantages are determined by morallytrargicauses, nothing follows about
how advantages ought to be allocated across persosigher equally, or if not
equally, then in some other way that differs frdm allocation by luck. Rather, as
Nozick and Hurley argue, in order to view a factowb moral arbitrariness as
contributive to an argument for equality, we muséady presumethat distributive
shares should be equal. That is, we must alreadyume something like shares
should be equal unless there is a weighty moraoreavhy they should be unequal,
for example, desert or that the inequality woulelvate the position of the least well
off. We then point out that facts like a fortuisogenetic endowment do not supply
reasons that would justify inequality. The poistthat luck and the absence of
responsibility are neither grounds for equality m@quality. Rather, the belief in the
value of equality is wielded as a presumption teaggests that differences in
advantages that are due to luck — at least in sofries variants — are unfair or

otherwise bad.

18 Nozick (1974), pp. 216-224, 232-248; Hurley (2Q0&yneson (2001); and
Williams (1962)
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As of now, the central philosophical question fgakgarians is not ‘what is the
currency of egalitarian justice, that is, the respa which it is better if people are
equal?” Nor is the central question one that fesugirectly on luck and
responsibility. The central egalitarian questienrnstead about the presumption of
equality: why ought we to presume that an equadtidigion of some currency across
persons is valuable at all? Egalitarians mustctliyefocus upon and defend their
central presumption or default setting. Argumeatsthe root of a philosophical
controversy are often arguments over presumptions.

In the law, presumptions often appear fixed. ‘legra until proven guilty’
seems patently irreversible. The point is doulble tif we recall the presumption
stare decisis Presumptions appear fixed because the law utistializes their use
and employs them to allocate the burden of proefags that give a structure to court
cases. However, presumptions do change. In leggumentation, when
presumptions shift, litigants begin to win casesciipreviously they could not have
expected to win. In other domains of argumentabee presumptions operate as our
background default rules, shifts in presumption®rofappear at first revolutionary
and then with time as the normal, accustomed defaul

Consider a likely reaction to Leibniz's above arguninfor the existence of God.
Leibniz held that we are to presume God’s existearwe that it is this presumption
which must be overturned. That is, believe in Gmdess you have a convincing
proof not to. The debate over the demarcatiorergaitin the philosophy of science
posits a different set of presumptions, which donfvith Leibniz’s presumption. For
example, in the history of the philosophy of sceesome philosophers have held that

in order for any hypothesis about what exists to pibesumptively credible the



Farris, Chapter 3 — Philosophical Anarchism 128

hypothesis must be at least be empirically veri@ab Others argued that it is
necessary that the hypothesis must falsifiabléll dters that the hypothesis be part
of an ascending research programme or scientifradigm governed by certain
norms such as ‘make efforts to test the hypothaganst empirical data’ or ‘take
disconfirmations of the hypothesis very seriouslyihese presumptions demarcate
what is and is not science differently; howevegytlare all presumptions about the
credibility of epistemic claims that do violence lteibniz’s argument. If we think
Leibniz’'s argument is awry, then we most likelyibeé it is because he begins with
an unwarranted presumption and not because we shatiee belief with Ivan
Karamazov that there is a satisfactory proof of 'Godon-existence or some
equivalent thereof, for example, a departure ofchiscern for us. In short, for many,

the presumption with which we are warranted to tégis shifted.

3.3.3. Given that presumptions shift, two questionssagaificant for the analysis of
arguments which deploy them. First, what is tmengjth of a presumptive argument,
that is, an argument which begins with a presumpadi® a premise? Also, given that
presumptions shift, we should note that there ithing necessarily suspect with
arguments that are directly concerned to alterpoesumptions. Some arguments are
designed to shift the default settings of our pecattreasoning and reallocate the
burden of proof. There is, in principle, nothingbtbus about such arguments.
However, we should be inclined to ask when suchiraemts are successful. That is,
when are changes in presumptions warranted?

To consider the strength of presumptive argumergsmust attend to two

things: the validity of the arguments and the watrat the presumption. To consider
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the validity of presumptive arguments, consider tbkowing three presumptive

argument schemas:

Presumptive argument schema A
1. Presumption: believe x unless proof for ~x [prethise
2. No current proof for ~x [premise]

3. .: believe x

Presumptive argument schema B
1. Presumption: believe x unless proof for ~x [prethise
2. If x, theny [premise]
3. No current proof for ~x [premise]

4. .. believey

Presumptive argument schema C
1. Presumption: believe x unless proof for ~x [prefhise
2. If z, then ~x [premise]
3. No grounds for z [premise]

4. .:believe x

Arguments A and B are valid, whereas C is not beclusion doesn’t follow as
there could be other available grounds for a padoefx). Leibniz’s above theological

argument is an instance of argument schema A.uPwgs/e arguments are likely to

be more complex variants of A or B.
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How strong are the conclusions that follow from sumaptive arguments?
Conclusions of arguments which include a presumpitiothe premise are no more
warranted than the presumption itself. Given firasumptions shift, we should not
understand such conclusions to be infallible. Heve this is not necessarily a
shortcoming of presumptive arguments. That a esmh is defeasible does not
mean that it is weak. If the presumption is vetyorggly held — and some
presumptionsare very strongly held — then that warrant will bensmitted to the
conclusion, provided that the argument is valid.

There is another significant point about the cosiclns of presumptive
arguments. Presumptions are action-oriented. Bhaeply warrants to act. That is
their purpose as defaults. As presumptions aneraoctriented, the conclusions that
follow from presumptions are likewise action-oriesht This is an important point
that distinguishes the employment of presumptiongractical reason from purely
logical inference. As Harman pointed out, stricBpeaking, a logically valid
inference does not tell us what to believe or wbatlo’® Arguments that contain
presumptions differ. Their conclusions do proweharants to act.

Consider the second question about presumptiotssHfome presumptions are
warranted. For example, in criminal court, theetiefant is innocent until proven
guilty beyond a reasonable doubt. We could corjupeesumption that conflicts with
this presumption which is not warranted. For exampve could imagine the
presumption that in criminal court, defendants @esumed guilty unless they could
prove their innocence beyond a reasonable douls.carly believe that the former

presumption is warranted, whereas the latter is motshift from the former to the

19 5ee footnote 12, above.
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latter presumption would be unjustified. Howeverother cases we are not as certain
about the warrant of presumptions. Consider ag@npresent uncertainty over the
presumption of equality in arguments between egyains and their detractors. What
would convince those that deny the presumptive evadti equality to affirm the
opposite? We might ask the general form of thastjan for any two sets of parties
that differ over a presumption. That is, when ge@sumption shift warranted?

To ask this question is to ask a very large andwaamly general question about
the logic (or dialectic, if you prefer) of theowl change. In the face of this
qguestion, | will only offer a very small reply aldowhat kind of grounds wouldot
warrant a presumption shift. A presumption stefunwarranted if the argument for
the presumption involves what we might call freblem of question-beggingThe
problem of question-begging arises when the strsingeguments both for some
presumptionp and againsp (in favour of a conflicting presumptiog) are that the
adoption or the rejection gfavoids the absurdities engendered by the endordeshe
another presumptiom, When an argument over a presumption takes time, f&/ our
presumptionp, engenders an absurdity, which would be avoidedkeifvere to adopt
my presumptiong’ it is not a grounds foq if the advocate of presumptigmcan
make the same kind of argument. Arguments for ymngsion shifts are not
convincing when champions of conflicting presumpsidoth belief they can muster a
reductio ad absurdumagainst their dispreferred presumption. In thimtext, a
reductiowould not present a solid case for a presumptioft. sit would only evince
disagreement without traction.

Apart from the problem of question-begging, argutsefor changes in

presumptions seem to be much like other argumantsoral and practical reasoning.
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First, we check to see if the arguments for theyrgtion are valid. Then we check
to see if both the presumption itself and the wasan the arguments for the
presumption are beliefs that we could hold in e equilibrium with the rest of
our considered convictions, where a consideredictom is a judgment made under
certain epistemically congenial conditions that edieve to be reliable. That is,
when we employ a deliberative procedure with thention to achieve reflective
equilibrium, we first check to see whether or & hew presumptive principle would
account for — that is, support or be supported bywome of our considered
convictions. Then we check to see whether orm®presumptive principle would be
inconsistent with other considered convictions Whilse principle does not account
for. To the extent that a principle accounts fome of our considered convictions,
and does not do violence to those it does not attdoy, then it is a principle that we
could hold in reflective equilibrium. To that emteit is justified. We may apply this
method to the justification of presumptions justwas apply it to the justification of
other normative principles. What other approachildcove take? In practical
philosophy, the method of reflective equilibriumtise only defensible method we

have®®

20 On reflective equilibrium, T.M. Scanlon says, &hmethod, properly understood, is
in fact the best way of making up one’s mind abmatal matters and about many
other subjects. Indeed, it is the only defensiblethod: apparent alternatives are
illusionary.” See Scanlon (2003), p. 149. For enon reflective equilibrium as a

method of justification, see Rawls (1971), 8§ 9; Ra(&999b), p. 289; Daniels (1979);

and McDermott (2009).
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§ 3.4. The Presumption Against Authority

3.4.1. Authority requires a justification. Recall autity is a relation between the
commands of one person and the practical reasoasather. It is a relation that
holds between two agents. Absent any reason réhation, we would disbelieve
that it holds between ourselves and another pergam.example, suppose | were to
suggest that David Howell Evaiiss an authority over you, that is, the commands of
Evans constitute reasons for you to do what Evamss,ssimply because he
commands, and if you did not, you would be wrondivgns. That is, when Evans
commands ‘meet Jones at Trafalgar Square at 10hdBp,5 or ‘buy Jones a
sandwich,” or ‘appropriate that van,” you have as@n to perform each of these
actions simply because Evans commanded. Thispbachwhen | suggest that Evans
is a practical authority over you.

Without any further evidence, it is simply incredilthat this relation holds
between yourself and Evans. At confronting thiggastion, it is likely that you
would not be in a state of ataraxia — that is, whau would neither affirm nor deny
the proposition — with respect to Evans being athaity over you, but, more
forcefully, you would deny that any such relatidrpoactical authority holds between
you and Evans. In short, there is no presumptioraéithority. This alone suggests
that authority requires a justification. (The vdgct that there is a literature of

arguments that attempt to prove political obligatseems suggestive of the lack of a

2L Guitarist for Irish rock band, U2. Also commonknown as ‘The Edge.’
Nickname thought to originate either with prefererior walking on high precipices
or the angularity of facial features, especially tiose.
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presumption for authority). Moreover, as | wilgae, there is a presumptiagainst
authority?® Your ‘default setting’ is to believe that Evars rnanifestly not an
authority over you. Hence, you require an arguni@mbove you from the belief that
Evans is not an authority over you.

The presumption against authority directs you tieelse that some agent, A, is
not an authority over you, unless you have a jastibon to believe otherwise. There
are several grounds to think that this presumpisowarranted. | will survey four
such arguments. Republican freedom, autonomynaity and publicity are values
which are either cherished in themselves or ingm&dito moral action. Their
requirements, which we ought to acknowledge asoredse, are supportive of the
presumption against authority. The presumptionrsgauthority stands in a kind of
reflective equilibrium and these values. Not oislyhe presumption against authority
consistent with these values, but also the endaserof certain readings of
autonomy and rationality as well as republicandoee and the publicity requirement
implies a commitment to the presumption againshauitly. If you are committed to
republican freedom, Rawlsian publicity, or autonooryrationality on some of the
interpretations below, then | believe you can lmivated to admit the presumption.

Even though the presumption against authority jpetted by different corners
in moral and political philosophy, | believe thefisparate values reflect a single, root
problem with authority, which is ultimately a prebt with a very simple variant of
voluntarism as an account of normativity. The jeob is this: Absent further

knowledge of a particular agent, those illocutignactions which are his commands

22 Mark C. Murphy formally notes his version of theegumption: ‘If A and B are
both rational beings, then in the absence of eveeio the contrary, we should
disbelieve the claim that A is a practical authoaver B.” Murphy (2002), p. 149.
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cannot be taken, in and of themselves, as reasortt That claim ultimately
grounds the presumption against authority. The/alitvans-intuition-pump is meant
to elicit an endorsement of this claim: absenthertknowledge of a random agent,

Evans, his commands are not reasons to act.

3.4.2. The presumption against authority may be seehirwihe value of freedom
understood in the terms of a long-held conceptionvestern political thought: the
republican conception, which equates freedom withabsence of domination. One
is dominated to the extent that he is in a relatibrere another might interfere with
his life arbitrarily, even though interference magt actually occur. On the
republican understanding, a person is free to xtenéthat he does not stand in such
a relationship with others. Phillip Pettit, whoshiaboured to develop a defensible
republican conception of freedom, defines it thaigerson or group enjoys freedom
insofar as no other person or group has ‘the capaxinterfere in their affairs on an
arbitrary basis®

Republicanism as a theory of freedom must give xgsla@ation of what is
meant by interference and what is meant by arbittas. Hence, understanding the
presumption against authority as an affirmation republican freedom requires
addressing at least two points of interpretatibirst, how does an authoriigterfere
with the lives of those subject to the authoritg@cond, how would such interference
bearbitrary, absent the further justificatory statement eathbly the presumption? A
person who has authority, A, has the capacity foose duties on those over whom

she has authority, B. The imposition of a dutyBois a kind of interference with B’s

23 Pettit (1999), p. 165; See also Pettit (1997)
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life, even though the notion of interference emplbyiffers from the Hobbesian
sense of interference-as-restraint in the negdtiabbesian) conception of freedom
as non-interference. The command ‘LetdB affects B’s life in at least two
significant ways: first, B’'s normative position erhbalance of rights and duties — is
affected by the command. Having a moral obligatioP where there was none
before is a kind of interference; the subject’s,liher moral life, is different than it
was before the command. Perhaps we may calhtm®ative interference Second,
B’s prudential calculus will be affected if she ibges consequences will come as a
result of committing or failing to commé@. Such consequences could be as minor as
the self-awareness of having discharged or fakedischarge a duty sincerely held.
Alternatively, the consequence could be as majsuffering a punishment invoked
by others to ensure that some duties are discharged

When an authority commands ‘Let® there are two ways in which we may
regard that command as arbitrary. The first ig 8a ®-ing might not track B’s
‘welfare or worldview.?* If @ is an action that B now has a duty to executergiVs
command, and-ing does not add to B’s welfare — say on eithes &bjectively or
deliberatively understood interests or on his sutbje preferences — then the
command ‘Let B®' is arbitrary. This understanding of arbitrariasgBowever, is not
what the presumption against authority rebels agaiConsider again the claim that
David Howell Evans is an authority over me. Myhdibef of that claim does not
issue from the fact that Evans might command m@ tehere®-ing does not track
my ‘welfare or worldview.” Even if Evans never coranded me t@ where®-ing

was not in my best interest or in accord with myigligest preferences (perhaps

24 pettit (1997), p. 56
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Evans commands very rarely or perhaps he has beaense/ely spying on me), we
could still find his command ‘Let Jeremg’ arbitrary. This arbitrariness is
represented in the failure to adequately addressqtestion,why Evan8 A’s
command ‘Let B®’' could be arbitrary in a second way: A’'s commahdt'B @’ is
arbitrary when there is no obvious reason to belithat A’'s commands constitute
obligations for B.

Under some weak assumptions about what constitutessference and
arbitrariness, the presumption against authoripragents a preference for freedom
under the republican understanding of that concé&pe republican conception holds
that we are free to the extent that we are not irelation where another may
arbitrarily interfere with our lives. The objeati@riginates in a belief that freedom as
non-domination is something to cherish. The predion against authority finds that
the commands of authority constitute a kindirdérferenceand that the belief that
some randomly chosen person, say David Evans, iausimority over another is
arbitrary and is thus objectionable absent further justiiica If one is committed to
the value of republican freedom, then her commitnoam be motivated to support

the presumption against authority.

3.4.3. Authority has also seemed to be at odds withraartty and rationality” The

conflicts between authority and these ideals ofciral reasoning are normally

25 Wolff (1970) believes that the primary conflicttiveen autonomy and authority
indicted the reasonableness of authority. JosehaRd Leslie Green understand the
appearance of the conflict as one between autharity rationality. See Green
(1988), pp. 23-26 and Raz (1979a), p. 3.
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couched in terms of a ‘paradox of authorfty. This formulation suggests than one of
our ideals of moral or practical reasoning may bonfvith the requirements of
authority. References to the ‘paradox of authbmply that what authority requires
is necessarily in conflict with what is required dtper ideals of practical rationality.
If they are genuine, then the conflicts betweerusblauthority and these standards of
practical reasoning support the presumption agaumstority.

In what follows, I will consider several formulatie of what seems to be the
root conflict between robust authority and the megjuents of practical reasoning.
Some formulations couch the conflict as one betwaéhority and autonomy, others
as between authority and rationality. Neverthelegisen the formulation of the
conflict is coherent (some are not) the same romtlpm is being described, even if it
is referred to under different headings. The deaguwoot problem is located with the
requirement of content-independence. Content-iedepnce, as it pertains to
practical authority, requires that when a practi@lthority commands, the
illocutionary act of the command itseHf the reason for the commanded subject to
perform the commanded action. However, we may womchether the illocutionary
act of a command stands, in and of itself, as sore#éhat obligates another to execute
content of the command? Can tb@mmand- that is, the illocutionary act of the
command and not the content of the command — dhanbe a reason that obligates?
The answer depends on whatkesa consideration a reason and how it is that a
certain consideration counts in favour of a ceri@dtion. In short, it depends on

account of the normativity of reasons.

%6 Green (1988), pp. 23-26; Raz (1979a), p. 3; HuUr@99), p. 69. A lengthy
discussion of the ‘paradoxes’ of authority candaenfd at Shapiro (2002).
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Voluntarism is the broad account of normativityttitkentifies the commands of
others as reasons that obligate us to act in oeways. Christine Korsgaard calls
voluntarism the view that an ‘obligation derivesrfr the command of someone who
has legitimate authority over the moral agent andcan make laws for hef”
Voluntarism identifies the source of the normagiviaf reasons with thewill of
another. There are two problems internal to v@sm as an account of normativity
— namely,who has the normative power to obligate others by camirandwhy do
they have it? We might refer to the former assbepeof voluntarism and the latter
as thegroundsof voluntarism. Different species of voluntarisespond differently to
those queries. Theological voluntarism has annedirigéod as the obvious candidate
for who has the normative power to obligate by commandy We has this power is
presumably grounded in some aspect of divine nafurelobbes, departing from
theological voluntarism (but not too far as Hoblaéso holds, or at least genuflects
toward, a theological voluntarist argunfént answered the former query with the
purely artificial person that is the state. 1n4(2), | gave an account of why Hobbes
thinks that voluntarism is true of the state.

Call simple voluntarisnthe view that answers the first questiowho has the

normative power to obligate others by command - V@itly person’ and is silent with

" Korsgaard (1996), p. 18
28 However cf. Murphy (2002).

29 Recall the famous Hobbesian line at the end oflisisussion of the laws of nature,
‘These dictates of Reason, men use to call by #meenof Lawes, but improperly: for
they are but Conclusions, or Theoremes concernirdtat wconduceth to the
conservation and defence of themselves; wheras pevperly is the word of him,
that by right hath command over others. But yetef consider the same Theorems,
as delivered in the word of God, that by right commeheth all things; then are they
properly called Lawes.” Hobbes (1991 [1651]), p11
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respect to the second concern asvhy they have this power. As an account of the
normativity of reasons, simple voluntarism will . Unless we have defensible
responses to both questions internal to voluntangen will see the position as
unfounded. The silence with respect to those @urestprompts suspicion. For
example, when it is proposed that Evans is an aityhmver us we are led to enquire,
‘why Evan®’ More precisely, we are led to pose two questitiat are at the heart of
voluntarism: First, why do hizommandsobligate us? Second, why duas
commands obligate us?

Philosophical anarchism is political philosophygeession of uneasiness with
simple voluntarism. The philosophical anarchigtlats that the commands of another
can obligate us. Further, she holds that, absgnjustification to the contrary, it is
erroneous to believe that the commands of anothlegate us. In short, philosophical
anarchism begins with the claim that simple volusta is unfounded. Philosophical
anarchism has produced various arguments that eaployed to cast doubt on the
simple voluntarist claim that the commands of athepare reasons that obligate us.
They have been couched as arguments against dythemid not as against
voluntarism, which is a more academic term; howgewueespective of labels, the
arguments are the same. Let’s turn to them.

Robert Paul Wolff produced the initial, autonomyséd philosophical anarchist
volley against authority. His initial descriptiaf the conflict between authority and

autonomy is as follows:

Argument A For two agents, A, who is a purported practaghority and B, who

is a purported subject to A’s practical authority:
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(1) B is autonomous if he acts on what he belidodse the decisive reason that
applies to him. [premise]

(2) Authority requires B to act because A comdsa’'Let B®’ [premise]

(3) Authority requires B to act non-autonomgusl

(4) There is a necessary conflict between autgnand authority.

Roughly, this is Wolffs main argument against auity.®® It is also William
Godwin's®! The second premise is the content-independemggreenent at the root
of the concept of practical authority. Wolff belés that the first premise is bound up
in the posit of the freedom of the will and theadeat ‘men are responsible for their
actions.” Wolff follows the Kantian view that perss are autonomous when they
submit to the rules that they themselves have eaftThe soundness of the first
premise is beyond my present scope; however, | ti@ethe argument presented
differs somewhat from Wolff's actual argument. the text, Wolff ‘moralizes’ the

conflict by describing it in a deontological regist He holds that we havedaty to

30 Wolff (1970), pp. 1-19.

31 Godwin is widely regarded as the ‘first signific@xponent’ if not the ‘founder of
philosophical anarchism.” In hiEnquiry Concerning Political Judgmesupreme
importance is placed upon the principle of privatdgment — namely, that ‘each
person acts morally only in so far as each actsllwlom the dictates of his or her
private judgment.” Philp (2009). That principialogous to Wolff's understanding
of autonomy, motivates a similar position with resjpto the reason-giving force of
authoritative directives. For statements of Godsviphilosophical anarchism, see
Clark (1977), Philp (2009), and, of course, God{li@71 [1798]), pp. 112-125. For a
critical notice of the analogy between Godwin’s alidIff's anarchist positions, see
Harrison (2007), p. 169.
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be autonomous and that authority posituty to ® because A commandéd. These
two duties are in conflict whenever a purportedhatity issues a command and
subjects obey. Wolff holds that the value of aotog not only trumps authority
every time, but also compromises the view that @utth actually creates duties for
subjects to obey.

The moralized and non-moralized versions of Woltdigument do not hold
water. InArgument A (3) does not follow. It is open to B to act jdist the very
reason that A commanded. Perhaps B correctly caex®f A as an authority over
him. On Wolff's account of the ideal, it is podsidor B to preserve his autonomy

while strictly obeying A. In short, the argumeputd have just as well-run:

Argument B For two agents, A, who is a purported practaghority and B, who

is a purported subject to A’s practical authority:

(1) B is autonomous if he acts on what he belidudse the decisive reason that
applies to him. [premise]

(2) Authority requires B to act because A comds‘Let BO’ [premise]

(3) B believes that A’'s command ‘Let @' is a decisive reason that applies to
him.

(4) B acts because of A’'s command ‘Le®B

(5) B acts autonomously.

32 ‘Moralizes’ is Green’s term. See Green (1988)2f%. For a convincing argument
that we do not have a duty to always act for (whatbelieve to be) an undefeated
reason — whether we call that ideal rationality amtonomy — see Gardner and
Macklem (2002), p. 468.
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(6) There is no necessary conflict betweenraartty and authority.

It could be the case that B believes A’s commaret B’ is a decisive reason
that applies to him (3), because B, in full awassnef his action, promised A that he
would commit whatever act (subject to proper caasts) that A commands. -
ing falls within the bounds of what A may commandddo, then B could believe
that A's command is a decisive reason for him actdf@ that reason. On Wolff's
understanding of autonomy, B could autonomouslfilfuthe requirements of
authority. In sum, the possibility of promisingobks the necessity of a conflict
between authority and autonorfiy. The consensus is that the possibility that an
obligation toobey(in the strict sense) could be incurred throughwbluntary act of
promising or express consent is the bollard to ¥olargument* Wolff even
concedes as much.

The conception of autonomy that Wolff presents,(ébove) does motivate a

presumption against authority. But the presumpi®rrather weak and may be

33 But not only promising. There are many reasoas ¢buld explain (3), ‘B believes
that A’'s command ‘Let BD’ is a decisive reason that applies to him.” Foe,0
perhaps Bbelievesthat A is an authority because A satisfies a Raziarmal
justification thesis, or perhaps lielievesthat A is an authority because A bears a
strong resemblance to the description of the miessissome religious text. What
allows the Wolffian argument to be easily overtarige that autonomy is recorded as
the requirement to perform the acts that baekevess supported by a decisive reason
(even though those acts may, of course, not beostgepby the decisive reason).

34 See Frankfurt (1973); Simmons (2001), pp. 110-&h2t Green (1988), pp. 32-36.

% Wolff concedes that ‘a contractual democracy gitimate [meaning when some
group says ‘Let citizen®’, the citizens have an obligation @ because that group
commanded], to be sure, for it is founded upon dligens’ promise to obey its
commands. Indeed, any state is legitimate whidousided upon such a promise.’
Wolff (1970), p. 69.



Farris, Chapter 3 — Philosophical Anarchism 144

overturned by justifications for why B might beleethat A’'s commands constitute
reasons for him. Hence, we cannot take the arguwwelff presents as supportive of
the presumption against authority that is requingghilosophical anarchism.
However, there is another ‘paradox of authorityatttemploys a different
understanding of autonomy to motivate the conflidthis conflict could lead to a
stronger presumption. Consider Scott Shapiro’soraaurny/authority paradox,

couched in the following argumetfft.

Argument C. For two agents, A, who is a purported practicaharity and B, who

is a purported subject to A’s practical authority:

(1) B is autonomous if B never performs an actaf@ontent-independent reason.
[premise]

(2) Authority requires B to act because A comdsa‘Let BO’ [premise]

(3) Authority requires B to act non-autonomguf{1),(2)]

(4) There is a necessary conflict between aurtgnand authority.

As in the above argument, the second premise itedidhe requirement at root
in the conception of practical authority; howevehe first premise, the
characterization of autonomy, has been tighteridds premise raises a higher bar for
an agent to act autonomously. It is not just nexlifor one to act for what one

believes to be the decisive reason; moreover, aoigrrequires that a moral agent

% Shapiro (2002), pp. 389-391
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never take ‘because A said so’ as a reason théeapp her. Following Shapiro, ‘To
say that everyone should act in a morally auton@moanner is to make a claim
about thespace of reasonsAutonomous agents are those who recognize libatrly
reasons that exist are either content-independentnan-peremptory one&”
Autonomous agents are autonomous not when theynashat they believe to be the
decisive reason, but rather when they know thaht&a-independent reasons’ are
never decisive because they are not really reasomshence, never act because of
such non-reasons. To refrain from acting for ‘emttindependent reasons’ is to take
greater responsibility for one’s actions; it prelda the justificatory significance of
the excuse, ‘I was only following orders.’

Shapiro attempts to present a more solid portrajadVolff's main argument
that is immune to the common objections. The agptrdoes run; however, it seems
that this is only because the autonomy premiseblea®m conceived specifically to
conflict with authority. The Shapiro understandisgthat only when one correctly
believes that a reason is a real content-depemdasbn and acts for that reason, then
she acts autonomously; however, we might enquile: that what we really
understand by autonomy?’ If so, then premise ¢1hat merely contrived and the
conflict between the requirements of authority antdonomy will give a reason for

the presumption against authority.

3.4.4. Shapiro’s description of the autonomy/authoritynftict is near to other

common attempts to locate the ‘paradox of authorily common way to unpack the

37 Ibid., p. 390
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‘paradox of authority’ is to compare the requiretsenf authority and rationality and

to point out the paradox that ensues. Often theaqx is formulated as follows.

Argument D. For two agents, A, who is a purported practicaharity and B, who

Is a purported subject to A’s practical authority:

(1) B s rational if he acts for the decisieason that applies to him.
(2) For any command of the form, ‘LetdB issued by A, either:

(2a) B already has a decisive, content-dep@neéason tab.

(2b) B already has a decisive, content-depen@ason toy, wherey and

® are different actions.

(3) If (2a), then,

(3a) B ought td.

If (2b), then,

(3b) B ought nod.

This argument is meant to show that if B aims torationally, then B cannot
ever strictly obey authority. On the one hand(2#), then B ought t@, but not
because A commanded. Rather he shdauliecause he already has a decisive reason
to @, and if he is rational, he wifb. On the other hand, if (2b), then B ought not to
®, because again, if he is rational, then he with & act for the decisive reason.

Since the decisive reason does not suppdre will not perform the act. Authority’s

3 For formulations of the conflict betweentionality and authority, see Shapiro
(2002), p. 391; Hurd (1999), p. 69; Green (1988),2b-26; Raz (1979a), p. 3.
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commands are in conflict with rationality eitherchase they present an incorrect
reason to do an all-things-considered correct aqgoven that the norm of rationality
requires that we act for reasons that are decisivd)ecause they require the all-
things-considered incorrect action. In short, atitiy's requirements are either trivial
or wrong. Either they require an action that i$ fawoured by the weightiest reason
or they require that we commit the action thatagolured by the weightiest reason,
but not for that reason. Thus, it is irrationalldelieve that authority can offer a
decisive reason to perform any act. If it is aidésnet of rationality that we perform
those actions for which we have decisive reasamsn tauthority conflicts with
rationality. This is a common way to frame the fioh between authority and
rationality, and we will return to it. Consideraher argument that attempts to indict

authority on the grounds of irrationality.

Argument E.For two agents, A, who is a purported practicdharity and B, who

is a purported subject to A’s practical authority:

(1) B is rational if he acts for the decisive raaso the balance of first-order
reasons. [premise]

(2) A’s command ‘Let BD’ is not a first-order reason. [premise]

(3) If B acted because A commands ‘LetbB he would be acting irrationally.
[(1).(2)]

(4) Authority requires B to act because A comds'Let BO.” [premise]

(5) There is a necessary conflict between aiiyhand rationality. [(3),(4)]
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Argument Eis the argument that Raz attributes to the ansirthiHe argues
that the conclusions do not follow because the raggu is premised on a false
account of reasons and of rationality. Specificdigiz has problems with premise (1).
Against (1), Raz holds that an agent is rationdlihbe acts for the decisive first-
order reason in the space of reasons, but ratlmer aicts for an undefeated reason. A
reason is undefeated if it is neither outweighethenbalance of reasons or if it is not
pre-empted by what Raz calls an exclusionary reasén exclusionary reason is,
again, a reason not to act on the basis of otlesores. If we amend premise (1) to

take on board the Razian approach to reasonsthbdnllowing argument results:

Argument F. For two agents, A, who is a purported practicaharity and B, who

is a purported subject to A’s practical authority:

(1) B s rational if he acts for an undefeated oeagpremise]

(2) A’s command ‘Let BD’ is not a first-order reason. [premise]

(3) If B acted because A commands ‘LetbB he would be acting irrationally.
[(1).(2)]

(4) Authority requires B to act because A comdsa'Let BO.” [premise]

(5) There is a necessary conflict between aityhand rationality. [(3),(4)]

On Raz’s view,Argument Fis also flawed, but not because the first two
premises are unsound. A Razian approach to reasigid tempt us to hold that A’s

command ‘Let B®' is not a first-order reason; rather, it is a ‘@ed-order’

¥ Raz (1979)
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exclusionary reason. (A second-order reason tsgugason to act or refrain from
acting on certain reasons.) A’s commands exclhder¢ason-giving force of other
considerations within B’s purview. Rather, thewmgnt does not run because the
suppressed premise upon which it relies is falfke suppressed premise is that all
undefeated reasons are also first-order reasomstHausuppressed premise is false.
Exclusionary reasons can also be undefeated. & sme can rationally act for an
exclusionary reason. Hence, neither (3) nor (Byvio

Is that correct? Can ot for an exclusionary reason? Raz’s work elucidates
the structure of practical reasoning, and thatfatation might be thought to dispel
the conflict that incites the anarchist’'s anxietdowever, solution does not quiet a
possible charge of irrationalism. There is a dohbletween authority and rationality
that seems to persist despite Raz’'s work. We megimit that the commands of
authority are exclusionary — that they serve tduse other considerations as reasons
for action. Yet, as | argued above in (1.4.2.)¢cbenmands of authority aret only
exclusionary. They are algmsitivelypractical. Call gositively practicalreason a
reason to act where the action is not the act diefarance. The commands of
authority purport to constitute a positive reasmmadt and not only a reason not to act
for other reasons. Even though the commands dfoaty might also be second-
order, exclusionary reasons, they neverthelessoputp be first-order (positive)
reasons. A focus on authoritative commands asusiciary reasons does not
confront the main charge of irrationalism, which psesented in the following

argument:
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Argument G. For two agents, A, who is a purported practicaharity and B, who

is a purported subject to A’s practical authority:

(1) B is irrational if he acts for a consideratiaich is not a reason to act.
[premise]

(2) A’'s command ‘Let BD’ is not itself a reason to act. [premise]

(3) If B acted because A commands ‘LetbB he would be acting irrationally.
[(1).(2)]

(4) Authority requires B to act because A comdsa'Let B®.’ [premise]

(5) There is a necessary conflict between aityhand rationality. [(3),(4)]

The argument is straightforwardly valid. Are themises sound? Premise (4)
is, again, what is at root in the conception ofcpcal authority. Premise (1) is an
uncontroversial statement of irrationality, accagdto which it is irrational to act on
the basis of considerations that are not, in feedsons. The conclusion seems to
hang on the soundness of premise (2). That mdksesatgument akin to other
arguments above.

Arguments CD, andG are propelled by the same motor — namely, thelgnob
of taking the illocutionary act of a command aslits reason to act. lArgument C
that problem is couched as a violation of autonoaugpnomy is defined — albeit in a
seemingly contrived way — as the aim to not act fmntent-independent
considerations, of which commands are a perfecteinoth Arguments DandG the
problem surfaces as a straightforward violatiorraifonality; those arguments are

buoyed by the premise that commands cannot be ngasbhe arguments maintain
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that we cannot act for the consideration of command] also retain a commitment to
autonomy or to rationality. The commitment to aushimy and rationality require that
we act for reasons, and, absent a further knowlaagewill not consider the fact that
an agent has commanded to be a reason.

Shapiro, however, maintains that the autonomy meraghd the rationality
paradox are different critiqué®. For him, the autonomy paradox attacks the content
independent nature of authority’s directives. Thgonality paradox, by contrast,
‘attempts to show the impossibility of having ardafeated reason to obey authority
and, hence, the irrationality of believing that omes such a reasoff.” Shapiro
believes the critiques from rationality differ stdogtively from the critique that
autonomy conflicts with authorif?. | do not.

The rationality critique relies on the same ideat totivates the autonomy
critique: that the illocutionary act of the commanchich is a content-independent
consideration, cannot be a reason, and thus céenatdecisive reason. If it were a

reason, then the status of being a non-reason wdlyiavould not prevent it from

“0 Shapiro (2002), p. 392
1 1bid.

2 To continue his distinction, Shapiro notes, ‘To fa¢ional is to aim to act on
undefeated reasons and to act in accordance wathaim. To be autonomous, by
contrast, is to aim to act on non-CIP reasons arttin accordance with that aim. It
does not follow, therefore, that a rational agenam autonomous agent. If an agent
believes that he has an undefeated CIP [conteeparient peremptory] reason for
action, then he will be acting rationally but natt@nomously if he acts for this
reason. Conversely, autonomous agents are nossadg rational. If an agent acts
on a content-dependent reason that, by his owrtsligh defeated, then he will be
acting autonomously but irrationallybid.

Shapiro’s distinction here only holds water becabsemakes rationality a
response to beliefs about reasons instead abadmedhemselves (as facts). For a
convincing argument that rationality is respondiveéeasons understood as facts (and
not beliefs), see Gardner and Macklem (2002), pa-447.
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being a decisive or undefeated reason. ConsiceEn&ggument D If a command
were a reason, then in the case of (2b), (3b) wooldnecessarily follow. More
lengthily, if A commands ‘Let BD,” if B does not already have a decisive, content-
dependent reason @, andif the content-independent ‘because A commandedris,
might be, a reason, thendbes not followthat B necessarily acts irrationally if®s.
Again, perhaps B correctly believes the commarelfite be a genuine reason, and
perhaps B even correctly believes that, upon réadithe command, it is a decisive
reason. In that case, hising because A commanded would be consistent wih h
aim to act for the decisive reason that appliedito; hence, there would not be
necessary conflict between rationality and autiioriThere is a necessary conflict
between rationality and authority if and only if \aready assume that the content-
independent command, ‘Let B’ cannot be a reason for B. The argument for
rationality paradox of Shapiro and others does astablish that claim; rather, the
argument musassumeit. To clarify philosophical anarchism requirdst we say

something further about the warrant of that assionpt

3.4.5. Before we do so, consider Chaim Gans' take otogtphical anarchisiit,
Gans does not think that the above consideratibnationality or autonomy support
the presumption against authority. He labels trvatarguments for that presumption
as ‘autonomy-based’ arguments. In the first parPhilosophical Anarchism and
Political DisobedienceGans seeks to debunk such autonomy-based argamelet

thinks there are two main strategies for doing $be first strategy is to suggest the

*3 Gans (1992), pp. 5-41
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preservation of the subject’'s autonomy in somefjedtauthority relations. Suppose,
that an agent, B, not only autonomously endorses &ithority over, but also
endorses A’s authority for a reason that she regasl ‘unchallengeable.” Gans
suggests that, in this case, when B endorses Alwaty, this endorsement ‘logically
entails’ that B never has a consideration thaeigsive against A’s commanding ‘Let
B @' as a reason t@.** But we might think that this doesn't logicallyllfow. It
would follow if A was morally infallible in her comands with respect to B, that is, if
A’s commands perfectly corresponded with thoseoastthat B otherwise always has
the most reason to commit. However, for purpopesttical authorities short of God,
practical authorities are not morally infalliblét. might be the case that for some ‘Let
B @', B might actually have a decisive reason to @peven thouglB, in the past,
autonomously endorsed A’s authority. Luckily forar®, he only suggests this
argument; it is not one to which he commits.

Rather Gans deploys a second strategy. He seelefui® what he calls a
conceptual thesis of the duty to obey the law, dading to which an
acknowledgement of the duty to obey, by virtue tf very meaning, involves

refraining from actions motivated by consideratiomsich follow from the law’s

*“The normative position that views this duty [toey the authority] as grounded on
incontestable values, logically entails that ithweilitweigh other moral considerations
in any instance involving it. Consider the casa @erson who sees the duty to obey
as justified on the basis of society’s security...deéms these values which no other
can possibly override. Such a person is not ralgigng moral autonomy when he or
she acknowledges this duty as a surrender of dessdtion arising from judgments
of the law’s contents. According to her or hismative position no value can every
override those of society’s security and order, asde or she sees the duty to obey
the law as serving these values, a law’s contesmisnever generate considerations
that supersede them, given a situation to whichaweapplies.” Gans (1992), p. 12.
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contents®® Gans assumes the Razian view of authority where&ommands of de
jure authority ‘exclude’ all other reasons from an dgedeliberation. Gans also
assumes that ‘autonomy-based anarchism’ is, abiotin attack on this Razian ‘pre-
emption (or exclusionary) thesis.” He then presentleflationary argument against
such anarchism. In short, he argues that sindbardhe authority of the law, nor the
duty to obey it, actually commits to the pre-emptibesis, the anarchist objection
that there is, strictly speaking, no duty to obegonfused. Gans seems to think that
Raz gets it wrong about the character of the lauthority, and as such, the anarchist
whose project is primarily to refute Raz is alsegoided. With this Gans believes he
deflates ‘autonomy-based anarchism’ before he arggainst what he understands as
another variant of philosophical anarchi&m.

Gans’ basic argument against autonomy-based (plplosal) anarchism
misfires. The objections from autonomy and ratibyware not objections against the
Razian pre-emption thesis as Gans seems to tiitakher, as | just argued, this set of
complaints is lodged against the content-indepecelef the reasons of authority and
the notion of a duty to obey, in a content-indemgndfashion, the commands of
authority. Moreover, the notion of a pre-emptieason (or an exclusionary reason)
is distinct from the notion of a content-indepertdeason. Gans argues that a legal
authority does not require that we refrain fromiragtfor any other reason than

‘because A commanded “Let thetn” Hence, his claim is that legal authority does

*Sbid., 13

¢ See Gans’ arguments against ‘critical anarchigidl. p. 42-89), butf. Simmons
(2001), pp. 113-117.
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not require total pre-emption or exclusion. Heewthis to be an argument against the
‘autonomy-based’ considerations presented above.

The anarchist may willingly admit that legal authyodoes not require total pre-
emption or exclusion. However, authority does seéemequire the following: ‘no
matter what your other reasons might be to perftvenaction,®, you do have one
clear, simple, distinct reason, and that is becatesseommand you t®.” Authority
may not entail the pre-emptive thesis; nevertheliésmsplies content-independence,
and this is the root of the objection from ‘autoryebased anarchism.” As such,
Gans’ arguments are directed at the wrong targence, he doesn’t undo the support
the conflicts between authority and autonomy ohauity and rationality render to the

presumption against authority.

3.4.6. At bottom, what is central to the presumptioniagfaauthority is its focus on
the requirement that we act for a consideratioh ifvaontent-independent — namely,
to act because another has executed the spedtiftutionary action of command.
However, the presumption against authority dras/sviéight from the assumption that
commands, in and of themselves, cannot be reasbhis. assumption motivates the
so-called paradoxes of authority. The deeper thotigt lies behind the assumption
concerns the nature of reasons. The thought issih@le voluntarism is a false
account of the normativity of reasons. It does cmint in favour of committing a
certain action that sonwher persorhas commanded it.

The philosophical anarchist must believe this, Badnust believe it because he
endorses some other account of the normativitea$ons. Consider two alternative

accounts. First, is an account that focuses armnauty. It only counts in favour of a
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certain action that a person can commairdself upon some sustained method of
reflection, to perform the action. This is the iKan approach. Commands can only
be reasons if they are self-commands, given by, @ary ‘thinking self,” taken after
sustained reflection, to our ‘acting self.” As lKKgaard says, ‘The thinking self has
the power to command the acting self, and it isyatd command that can make
action obligatory®” A philosophical anarchiste-g. Robert Paul Wolff — can adopt
this approach to the normativity of reasons andc@erject (simple) voluntarism and
adopt the presumption against authority. Anothmroant of normativity endorses
realism about reasons. A consideration only coumfigvour of a certain action if that
considerationreally is a reasorfor that action. Reasons really are also pathefreal
world.*® A philosophical anarchist might adopt this apptoand contend that the
speech utteranced othersdo not seem to be reasons to perform actionsheRahey
only seem to communicate or signal reasons. Fomag always enquire into the
further, content-dependent reason for the directive philosophical anarchist can
adopt the realist view, maintain that we are ordjional when we act for those
reasons thateally obtain, hold that commands, in and of themselsesyot seem to
be reasons — that is, not at least until the questof scope and grounds internal to
voluntarism are answered — and, hence, adopt g#sipption against authority.

In sum, one might arrive at the presumption agamghority because one
endorses an account of the normativity of reasdmst differs from simple

voluntarism. The above conflicts between authoaityl autonomy or authority and

" Korsgaard (1996), p. 165

8 This, for example, is the view of Nagel and Lareyatmong other moral realists.
See Nagel (1986), p. 157; Larmore (2008), p. 112-12
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rationality are but different manifestations of @eger conflict on the source of the
normativity of reasons — that is, on whabakessome consideration a reason for
acting. They are manifestations of a deeper sispiaf simple voluntarism. That
suspicion — a suspicion about the correct accofititedo normativity of reasons — is
one that explains the presumption that commandsneh of themselves, are not

reasons.

3.4.7. Let’s leave the ‘paradoxes of authority’ and Idoka very different concern
from which the presumption against authority ganpport. In 8 23 oA Theory of
Justice John Rawls describes five ‘formal constraintstba concept of right®
Rawls attempts to stipulate some generally apdictdatures about what would have
to predicate any normative principle that we woeldct as one to regulate our
actions. In short, there are some general feaest what makes a rule morally
correct. One of those features is publicity: idesrfor a rule to be one that ought to
regulate our behaviour, then it is a rule that gere could endorse and agree upon
when they are all informed by the morally significdacts. There is a condition of
epistemic transparency which must be satisfiedhgy dorrect the moral rules that
govern our actions and, fortiori (for Kantians), it must be satisfied by our moral
reasoning.

The content-independent reasons of authority danifageublicity condition.
The rule, ® when A commands t® because A commands,’ is neither a principle
which is epistemically transparent nor does it gatee reasons which are

epistemically transparent. To the contrary, ‘beeah commanded’ is a reason that

9 Rawls (1971), pp. 130-136, especially p. 133
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blocks public deliberation about what actions tenoat. In fact, it ismeantto stop,
‘pre-empt,” or ‘exclude’ the give and take of reaspthe publicity of which on a
contractual moral theory endows the elected reastnits normative (ought-giving)
force. The publicity requirement obviously preseat worry for the exclusionary
character of authoritative commands. Perhapssit aresents a problem for their
content-independent character. Perhaps the rattigm with content-independent
reasons, and hence the reasonableness of the jpteésuragainst authority, is its
obvious conflict with the publicity condition thaequires correct moral rules and
reasons to be those that could be elected in teaptally transparent, public forum.
‘Because A said so’ is not a good reason, espgdfalle know nothing further about
A.*° Perhaps it is not a reason at all. In fact,sigpicion is that it is not a reason at
all. What makes a moral reason is that it is ssm®ration for action which could be
publicly endorsed given a complete body of releyvardrally significant information.
‘Because A said so’ is a response that either esfis offer further reasons to the
public forum or refuses that publicity is a critariof what makes a rule or reason
normative.

The presumption against authority is supported frdiffierent corners in
contemporary moral and political thought. If ose&ommitted to republican freedom,
the Rawlsian publicity requirement, or the valuésutonomy and rationality on one
of the above descriptions, then one is committetthégpresumption against authority.
| have attempted to demonstrate how this presumiists in reflective equilibrium

with more common, considered positions within pcdit philosophy. However, the

0 That is unless ‘because A said so’ is taken tadsia for our morally decisive
reason tob because A is morally infallible or, at least, alilible with respect tab.
But, then we have moved beyond presumption.
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reflective equilibrium method of justification cat times appear as justification by
redescription. If you find this an unsatisfactanethod of justification for the
presumption against authority, then consider how fare with the Evans-intuition-
pump, which is meant to directly elicit beliefs tlsapport the presumption. | believe
both attempts motivate the presumption againstoaityth which, as we shall see, is

the backbone of philosophical anarchism.

§ 3.5. A Unified Philosophical Anarchism

3.5.1. Now that the presumption against authority iplece, how does it fit into the
philosophical anarchist argument? Let’s considererclosely what that argument is.
In his work on philosophical anarchism, Simmonswdra distinction between two
kinds of anarchist arguments: what he calgfiori’ and ‘a posteriori anarchisnr*

He attributes tha priori position to Wolff, while taking up the flag of tlaeposteriori
anarchist. The difference is best seen by thedmguments that canvass each
position. Simmons — along with otheiposteriorianarchists — endorse the following

argument. Call it th€onditional Argument

(1) There are some conditions that, if satisfieduld not justify the authority of

the state over persons, and there are some carglthat, if satisfied, would.

1 Simmons (2001), pp. 104-113. This distinctioroi'e common to literature on
authority. See also Christiano (2009).
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(2) Upon inspection, those conditions that woulstijy the authority of the state
over persons have not been satisfied.

(3) Therefore, the state does not have authorigy persons.

In the broadest outline, this is Simmons’ positmnstate authority. This very
broad argument summarizes the philosophical arstrcanclusion to the ‘duty to
obey the law’ questions. In the contemporaryditere, the question of state authority
has often been transposed into the question otyatdwbey the law (where duty is
understood to be, at the least, content-indepehddiite search is for a condition or
set of conditions, that if fulfilled, would justifguch a duty to obey. The literature
contains a slate of posited conditions, both v@tst and involuntariste(g, fair-
play, the natural duty to obey, consent, instru@it accounts, gratitude, and
samaritanismj?

The a posteriori position unfolds by considering and rejecting eaéhthe
variety of local arguments for the conditions thia,lfilled by citizens, would trigger
a duty to obey the law. Simmons and otheposteriori philosophical anarchists
argue thaeitherthese conditions would not, even if satisfiedtijushe duty to obey
or that they would justify such a duty, but, for mad#tizens, such conditions are
simply unsatisfied. Thus, there is a two-prongest that thea posteriorianarchist
believes must be met by any condition for it tgdger a duty to obey the law and thus

serve as a grounds for the state’s authority. Tdsthas two criteria:

2 See Simmons (1979), Green (2009). Edmundson J2p@vides an excellent
overview of the current ‘state of the art’ of thustifications for the duty to obey the
law.
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(1) Justification criterion The condition, if met, must be one that actually

generates the duty to obey the law.

(2) Fulfillment criterion The condition must be satisfied by the actiohthose

who will then incur the duty to obey the I&i.

So, for instance, reasons of fair play, utilitari@asons, or instrumental reasons are
not thought to meet the justification criterion. or@ent is thought to meet the
justification criterion but not the fulfillment darion, or at least not in a way that
supports thegeneralduty to obey the law entailed by the state’s imafjpossessing
practical authority? A posteriorianarchists believe that of all the reasons posied
justify the duty to obey the law, none of them&gtboth criteria. Even though there
are significant objections, this philosophical aést conclusion is the current
‘reigning view’ with respect to the duty to ob&y.In a nutshell, this is the ‘duty to

obey the law’ debate.

>3 Or if not by actions of those who will then indhe duty to obey the law, the
condition must be satisfied in a way that is appedp to it. For example, the Razian
normal justification thesis could be satisfied, ivig not satisfied by the actions of
those who then incur the duty to obey. Rathes, ¢bindition is satisfied in ways
appropriate to it — viz., greater competence inesepistemic domain. For Raz’s
conception of authority, see section (5.2.3) ofghesent thesis. | thank John Gardner
for discussion on this point.

> Simmons (1993), pp. 197-269 provides a strongemtasion for the view that
consent is a condition that does not meet thdlfuknt criterion.

> Murphy (2007), p. 95; Edmundson (2004), p. 253
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3.5.2. Above we considered Wolff's opposition to auttyri He endorses an
argument with respect to authority that does nstly&ranspose into the ‘duty to obey
the law’ debate. Wolff is thought to hold that theis something conceptually
incoherent about the state’s possession of awhdrgnce, states cannot have it.
Simmons and others attribute the following argumeentVolff. Let's call it the

Unconditional Argument

(1) No agent or group of agewrtsuld have authority over another agent.
(2) The stateannothave authority over citizens. [by (1)]

(3) Therefore, the state does not have authovier citizens.

This is a caricature of an argument, but is a etwie that has been attributed,
perhaps not unfairly, to Wolff The usual objection is targeted against prenfise-
it is normally held that an agent, A, in factuld have authority over an agent, B, if B
had, for example, consented to obey A’'s commanddence, there are some
conditions that, if satisfied, would justify autityr’’ The Wolffiana priori position
falters; the only possible road to philosophicakrahism is the one taken by

Simmons and others, who, after a survey of allvibeald-be local arguments for the

*6 Simmons (2001), 104-112; Green (1988), pp. 31-32

>" Wolff could resist this by deploying the followiraygument: (1) One cannot give
binding consent to perform an act that is gravetynoral. (2) To impair one’s
autonomy would be gravely immoral. (3) To givediimg consent to someone so as
to create a relation of practical authority betweteir commands and your
obligations would impair your autonomy. Therefo(4), one cannot give binding
consent in order to create a relation of practimaihority. Wolff, although he
‘moralizes’ the problem of authority and autonordges not lean too heavily upon
this argument. In fact, | doubt that this is himsidered argument. See footnote 35
above. | thank William Edmundson for discussiorthia point.
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duty to obey the law, conclude that the state admedave the authority presupposed
in its self-image.

Wolff's treatment in the literature is uncharitableThe contribution ofin
Defense of Anarchisnms not, in fact, a full fledged argument for plsibphical
anarchism. Rather, as suggested above, Wolff arfprethe presumptionagainst
authority. (Perhaps, it should be reissued a®&fense of the Presumption Against
Authority,” but that just doesn’'t have the samearnSimmons and others mistake an
argument for the presumption against authority &r argument for the more
expansive anarchist conclusion — that is, thaestdb not have authority. They then
criticize Wolff for failing to offer an argument d@h supports the latter conclusion.
Wolff's minor contribution is important; the presption against authority is
significant to philosophical anarchism. As we slsale below, Simmons and the

posterioricamp cannot do without the presumption or theraegnis for it.

3.5.3. To summarize these points: It is misguided tsitpa distinctionbetween a
priori anda posterioriarguments as if they were two routes to the sawmnelgsion.
They are not. Wolff's a priori’ point is that a focus on autonomy supports the
presumption against authority. Authority relatiostend in need of justification,
otherwise we should deny them. Tlaeposteriori point is that, after a survey of the
local arguments that would support a duty to oliey law, there are no conditions
which successfully justify the duty to obey the eoamds of the state and hence its
authority. Moreover, it seems that thgosterioriargument is only relevant in light

of the presumption. Tha posteriorianarchists are concerned to say that the search

for a justification of authority comes back empgnded; however, their conclusion
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implies it is necessary thatsearchbe required at aff The presumption gives the
grounds for why a search is necessary. The prasumpmade popular in the

contemporary literature by Wolff, arad posterioriargument of Simmons and others
work in concert to generate what we may calihdied philosophical anarchismTo

see this view, considdihe Unified Philosophical Anarchist Argument

(1) The Authority of the Stat&or two agents, A (the state) and B, A has aitthor
over B if and only if A’s act of commanding ‘Let @’ creates gro tanto
obligation for B to®, such that if B didn’tb, B would wrong A. [premise]

(2) The PresumptianAbsent a decisive reason to believe otherwise,tfim
rational agents, A and B, A does not have practia#hority over B. [premise]

(3) The A Posteriori ConclusiorNo condition satisfies both thastification and
thefulfillment criteria. Hence, no condition generates the gamiity to obey

the law. [premise]

> | think Simmons is confused on this point. On fFenultimate page oforal
Principles and Political ObligationsSimmons writes: ‘But this conclusion does force
us to view the position of man in political sociétya different way, for it effectively
removes anyresumptionin favour of obedience to established authoriti#ile the
absence of political obligations does not justifgothedience, it does force us to
discard as a maxim of action: “Other things beinguat, obey the political
authorities.” Obedience remains as much in negdsbification as disobedience; for
we have no presumption in favour of obedience éstadd by a community-wide
obligation to obey.” Simmons (1979), p. 200.

Simmons’ conclusion doesn’t establish a presumptagainst authority.
Rather, the presumption against authority must h@emise we adopt before we
consider the justification of authority. Otherwiséhy would we be interested to look
for such a justification? Simmons’ conclusion ti®sger than just a presumption; it
is the claim that there are no legitimate politiaathorities anahot the presumption
that there are no political authorities. The pnegtion can be overruled. The point
of the conclusion is that it is warranted to rejeclitical authority. It is not defeated,
at least not by any considerations within our imagve purview. Simmons’ claim
comes after dealing with several objections to the presumptioklis argument
presupposes the presumption; it does not estahlish
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(4) The Central ClaimThe state’s act of commanding ‘Letd®3 never, in and of
itself, creates an obligation for any persotd(1),(2),(3)]
(5) The Anarchist Denial The state does not have practical authority divese

whom it claims to have practical authority. [(1)](4

This is the philosophical anarchist argument. &heme many other arguments
which might be attributed to philosophical anarohisis we shall see. However, this
argument is the ultimate argument by which the tposiis founded and judged.
Chapters 1 and 2 were devoted to clarifying anermi#ihg the first premise. It is this
robust conception of authority which we attributethe state. The above remarks on
the presumption against authority lend supporhésecond premise. In Chapter 4, it
is defended from recent objections. The third psemthea posterioriconclusion,
which represents the current ‘state of play’ in tbatemporary debate on the duty to

obey the law, is bolstered in Chapter 5.

3.5.4. How strong is the conclusion of the philosoph&aarchist argument? Recall
the discussion of the strength of presumptive agpus Arguments which include a
presumption as a premise are necessarily provisaomhdefeasible. However, again,
this fact does not imply that presumptive argumanésweak or easily toppled. If all
of the other premises in the argument are soundifatite presumption is very

strongly held, then the conclusion will be stronip this end, it is important to show

that the premises, including any premise whicHge a presumption, are defensible.
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As | have set it out, the philosophical anarchigjuanent has three premises.
Each has its objectors. Some will deny the fingngse, that is, that is that this
specific conception of the relation of practicatharity is attributable to the state. In
Chapters 1 and 2, | attempted to give an explamato why this conception of
authority is the root conception of practical auttyoand to show that, since Hobbes,
it commonly attributed to the modern state. Sonile remain unconvinced. They
will already believe that authority must refer tmee other, less problematic kind of
relation between the speech utterances of onehandetisons for action of another.
However, that fact is of little consequence for ttt@losophical anarchist who is
concerned to argue that states cannot participatieei specific robust conception of
practical authority. Perhaps some believe thathaiy refers to some less
problematic relation becausigey are already philosophical anarchists

Philosophical anarchism must answer the salientations to the other two
premises. The following two chapters are dedictbetthat task. In Chapter 4, | will
consider and respond to some recent argumentstatiregainst the presumption
against authority. Then, in the first half of Ctep5, | will defend thea posteriori

conclusion.
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Chapter 4 — Three Objections to Philosophical Anarigism

§ 4.1. Defending the Presumption

4.1.1. Most objections to philosophical anarchism argpomses to tha posteriori
conclusion. The field of argument over that positis well worn and, provisionally,
it has gone for the anarchist. However, @ahposterioriconclusion is not the only or
perhaps even the most important premise in thechisairargument. Philosophical
anarchism begins with the presumption against aitytio The last chapter argued
this presumption is an inescapable tenet of phibsal anarchism. It is also not
accepted without scrutiny. This chapter considemne fresh objections to
philosophical anarchism. These objections do ngbqrt to follow the argumentative
strategy to develop conditions that would estabhslations of practical authority
between states and subject. That is, they areobjgtctions to thea posteriori
conclusion. They are not objections that are kxtah the trenches of the duty to
obey the law debate. Rather, they are argumersas ittiend to suggest that
philosophical anarchism cannot even get off theigdo They attack the presumption
against authority, which is an essential premisetha philosophical anarchist
argument. This chapter is devoted to their resparsd thus to a defence of the

presumption against authority.

! Technically, philosophical anarchism, as | presein the main statement of the

argument for that position (3.5.3), begins with gempise about what practical

authority is; however, the first premise that gées argument against state authority
going is the presumption against authority. Irs ttihapter, when | refer to the ‘first

premise’ of philosophical anarchism, | mean thespneption against authority and

not a stipulation of what practical authority is.
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The chapter unfolds as follows. Section 2 presantscritically responds to an
objection ‘from the folk’ presented in a recent eapy Mark C. Murphy. Section 3
responds to the ‘domains and limits objection’ préed by in a recent paper by
Dudley Knowles and implied by arguments in Murphgaper. Section 4 crafts an
‘overreaching objection’ to the presumption agaeasthority, which is motivated by
Stephen Darwall's recent work on the ‘second-persamdpoint.” It then deploys
several responses to this objection. Those resgoasd the rejoinders that follow
make their way back to a discussion of Hobbes’'svdon of state authority, which
we began in Chapter 2. Section 4 concludes witteraonstration of the flaws in
Hobbes'’s argument for state authority.

The primary goal of this chapter is dialectital Establishing a normative
position requires not only that we motivate thenpees in its support but also that we
respond to the most significant objections to thisemises. Through crafting such
responses, we are better able to apprehend thectdormulation of the normative
position under scrutiny. Thus the secondary gbdhe chapter is further to clarify
philosophical anarchism by responding to objectidinscted against the presumption

against authority.

2 When | employ the term ‘dialectic,’ | only mearetback and forth of an argument
(claim, response, rejoindeetc) and ‘nothing more pretentiousg.g, that the
argument is specially tailored to uncover presuamgior relations of power.
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§ 4.2. Against the Folk

4.2.1. Most objections to philosophical anarchism haeerbobjections to its third
premise, the posterioriconclusion. Given that a limited consensus haséd in its
favour, recent arguments self-consciously seeketoy dohilosophical anarchism on
other grounds. In a recent paper, Mark Murphy gmesan argument that he claims
shows philosophical anarchism to be false, ‘eveantyng the success of every
particular argument that the philosophical anatshisave wielded® Murphy’s
concession is that even if the posteriori conclusion is sound, philosophical
anarchism is nevertheless falsklurphy’s moral argumentor that conclusion is as

follows:

(1) In reasonably just political communities, megtzens believe that they are
morally bound to obey the law.

(2) If one believes that one is morally boundbtahen one is morally bound @.

(3) Therefore, in reasonably just political comnti@s, most citizens are morally

bound to obey the laf.

In this argument Murphy begins with an empiricamise about ‘the opinion of
the folk.” | understand ‘folk beliefs’ or ‘folk dpion’ to represent claims that (i)
normally occur in a linguistic community, (ii) relgn the conventional use of

language in that community, (iii) are philosophigabr scientifically untutored or

® Murphy (2007), p. 95

* Murphy (2007), p. 96
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unreflectively held, and (iv) held by a large méjorof language users in such a
community. There can be folk beliefs about psyobyple.g. There is such a thing as
fear.”), about physicse(g. ‘A dropped object falls straight down.’), and abou
morality (e.g.‘The consequences of an action matter for itsuatan.’) It doesn’t
take more than an undergraduate text to convindbaighe fields of psychology and
physics constitute a kind of theoretical progress dhe totality of the set of claims in
folk psychology or folk physics. By theoreticalbgress, | mean the simplest kind —
namely, that the well-supported claims of the farmsabjects are surprising and
perhaps contradictory from the vantage of theik fobunterparts. Perhaps some
believe that the fields of moral and ethical enguiiffer. However, why should that
be the case? Can the theoretical subject of ettutsnake well-argued claims that
are perhaps surprising and contradictory from thetage of its folk counterpart? |
hope so. This is presupposed from the Socratloglies forward.

Murphy’s moral argument combines a premise abdutrfemrality, premise (1),
with the normative principle that he designate® ‘tonscience principle,” premise
(2). The implicit conclusion of this argument et the moral duty to obey the law
entails the authority of the state (given corrglgti and law interpreted as the
commands of the state). As Murphy notes, the cmmmh of his moral argument
contradicts the central claim of philosophical ahésm. He claims both that the
argument is ‘transparently valid’ and that bothrpises are sound and support the

conclusion. Neither claim is accurate.

4.2.2. Murphy’s moral argument is not transparently dalln fact, it is not clear that

this argument does not suffer a fallacy of equitiooa where the meaning of terms in
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the premise is not equivalent to the meaning ohsein the conclusion. In order for
this argument to demonstrate a conclusion thatradiats and defeats philosophical
anarchism, the conclusion — that ‘most citizensmaogally bound tawbeythe law’ —
must mean something rather precise. Specifictily,conclusion must be that most
citizens are morally bound to obey the law in ¢iwect sensethat is, again, to enact
the law’s requirement for the sufficient reasont ttteey are the commands of the
state. It is the strict sense of obedience thabgdphical anarchists deny when they
deny the authority of the state.

In ‘reasonably just communities’ that what most citizens believe? It is far
from clear that they do. Rather, it seems morgyikhat what citizens in ‘reasonably
just communities’ actually believe is that the lsnreasonably just,” and hence that
they have a moral duty momplywith such laws because they are just, or reasgnabl
so, and not because they are the commands ofdte sThey believe they have a
moral duty (of justice) taomplywith the law, that is, to perform those acts which
law requires because, ultimately, justice requiresf this more likely story were the
case, then the terms in the first premise wouldlyreaean something distinct than
what the conclusiomustmean in order to indict philosophical anarchis@uch a
difference in meaning would entail a fallacy of eaeation. The argument would
not be transparently valid; the premises and theclosion do not even refer to the
same idea. Hence, Murphy’s moral argument woult jeopardize philosophical
anarchism.

We can assume from the first premise that mosteris of reasonably just
communities believe that they should comply witk thws becausex hypothesi

they are reasonably just. But why believe that tmmzens of reasonably just
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communities also believe tHarther claimthat they should comply those same laws
for the sufficient reason that they are the commaoidthe state? Do citizens of
reasonably just communities believe that theireduto follow the laws requirements
are overdetermined? Why assume, as Murphy must,cihzens not only see the
distinction in reasons to follow the law but al$bren the further claim? Moreover, if
justice trumps authority, might we, with Kant, fatlhhem for acting for the wrong
reason if and when they comply for reasons of aitthand not justice?

Murphy does not directly treat these questionsstelad, he labours the point
that philosophical anarchists already grant — thayy must deny even ro tanto
reason to obey (in the strict sense) the law. {Jumestion at present is do citizens of
‘reasonably just’ communities actually believe tkfaey have gro tantoreason to
enact the law’s requirement for the sufficient mathat the state commanded such
law? Murphy gives us no reason to think so.

He does, however, defer to Tom Tyler's stutlyhy People Obey the Law
Murphy might argue that Tyler’s study of perceiaaligation in the ‘reasonably just’
community of Chicago, IL, USA shows, with statisllg significant evidence, that

most people — that is, the philosophically untuicfelk’ — believe that:

(1) They ‘should obey the law even if it gogsiast what they think is right.’

(2) They ‘always try to follow the law evertifiey] think it is wrong.’

® Tyler (1990)
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(3) ‘That disobeying the law is seldom justifi&

This empirical evidence does not show that mosplaebelieve the very claim
that philosophical anarchism denies: that one shaldey the state’s commands
because they are the state’s commands. dthdt be a reason for persons to endorse
(1), (2), or (3); however, there are many othersoea why people might endorse
those claims. For instance, perhaps people betieatethe law is an epistemically
better placed to stipulate what their duties ofigesspecifically require. Or perhaps
people recognize the value of the stability of leystems. Those would be reasons
to endorse any of the above claims that are dibtinot the reason of practical
authority. Tyler's study only shows that in a ‘seaably just’ community most
persons endorse (1), (2), and (3). It does natwadcforprecisely— or at least at the
level of precision in reasons with which we aresprdly engaged in normative
political philosophy — why they affirm such belief©f course, this is to say nothing
of whether or not thegughtto affirm those beliefs.

Murphy cannot rely on Tyler's study; it does noweisufficiently precise
information about the reasons for citizen’s commi@® Of course, this does not
mean that we could not generate empirical evideaicthe level of precision we
require. Perhaps political and legal theoristdatoffer tutorials to those who interact

with the justice system on the distinction betweemplying with a law for reasons of

® Ibid., pp. 45-46. Tyler reports that across the varimaves’ of his studies, no less
than fifteen and no more than twenty-one percertho$e surveyed responded with
disagreement when prompted by the above three €laim

’ Leslie Green also argues against drawing conalgsabout the authority of the state
from Tyler's empirical study. See Green (1999).
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justice and obeying the same law for reasons oficaily (such tutorials might
become quite engaged) and then, some time latergeysthose among the folk who
grasped the distinction as to why they enact theslaequirements. Whether or not
Murphy’s argument commits a fallacy of equivocatioould depend on the
statistically significant results d¢that survey. But there is not, nor is there likelybt®
such a survey. Moreover, how could such an engbitadlying of what would then
be no longer folk beliefs, but rather philosopHhicahformed beliefs contribute to a
definitive answer the normative question of whetbemot the state has authority?
Why not just go ahead and conjecture (in perhapsomstatistically significant
matter) that since most philosophers who have @yreamnducted such tutorials on
each other deny the state’s authority (recall tteeghing view’ of philosophical
anarchism) that most folk-turned-philosophers wottene to the same conclusion.
When we plug this conjecture into the first premise get the following the premises

together:

(1*) After substantial tutorials, most folk-turngitlosophers believe that they not
are morally bound to obey (in the strict sense)die

(2) If one believes that one is morally boundbtahen one is morally bound @.

Nothing about philosophical anarchism or about laimgt else follows from these two
premises.

We can doubt the extent to which the folk beliepuiitical obligation actually
amounts to the precise belief that citizens oughtriact the law’s requirements for

the sufficient reason that the state commands andon other reasons. (For that is
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what it is to obey in the strict sense.) One isnpéed to doubt this of the folk
because the content of that belief is not philogmgly untutored, and hence not what
we would assume to be a posit of folk morality.thié folk believes something else,
or something indistinct -e.g. ‘Citizens should do what the law requires’ — then
Murphy’s moral argument would suffer from an equaton. It would not indict
philosophical anarchism. Ultimately, it is an engal question — what do the folk
really believe? If we are to presume certain thimghen we employ the concept of
folk opinion, then the presumption should direchiagt the view that the folk believe

in duty to obey the law in the strict, philosophigaeflective sense.

4.2.3. Perhaps the inclusion of ‘reasonably just’ obssurthe distinction between
citizens’ compliance for reasons of justice andirth@bedience for reasons of
authority. Recall that Murphy avowedly ‘grants thigccess’ of the arguments that
philosophical anarchists have forwarded. One sughment is that the justice of the
content of a command does not entail the duty &yplm the strict sense, the person
who issued the commafd. Hence, it cannot be that Murphy intends that a
community’s being ‘reasonably just’ is a conditithat justifies the duty to strictly
obeythe law. The point of his argument is to comkaneidespread folk belief (if, in
fact, the belief is actually distinctly and wideheld, which we have no grounds to
assume) with the conscience principle to generateoralusion that contradicts
philosophical anarchism. To actually jeopardizarahism, the folk must endorse the
duty to obey. If that is what matters, then why dispense with the ‘reasonably just’

gualifier that only serves to blur the distinctibatween compliance and obedience?

8 For that argument see (5.2.1) of the presentghesi
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‘Reasonably just’ seems to be doing only rhetorigalk. After we jettison it, the

amended argument runs as follows:

(1) In political communities, most citizens beleethat they are morally bound to
obey the law.

(2) If one believes that one is morally boundbtahen one is morally bound @@.

(3') Therefore, in political communities, most z&ns are morally bound to obey

the law.

Here the actual argument is clearer. It is alswenabearly dubious. In the
argument what matters first and foremost is that ftilk believe they are morally
required to perform some action. The ‘consciengeciple’ adds that because the
folk believe they are morally bound to act in sonegy, theyare morally bound to act
in that way. Hence, if we want to know what therahaluties of the folk are, we only
need ask them what they believe them to be.

This argument summons the Weberian tradition ohkihigy about state
legitimacy. Max Weber does not traditionally halgrivileged position in the liberal
canon; however, his conceptual analysis provideslear point of departure to
describe liberal concerns. Weber clarified a pditerms about which liberals are
forever preoccupied: the political association #mestate. Political associations are
involuntary, and the state is that political asation within a single area that has the

legitimate power to exercise violence. The stitis, often recalled, has a monopoly

° Weber (1994 [1919]); Weber (1978), especially31b38
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on the legitimate exercise of violence in a givemritory. This is the classic
Weberian definition.

Weber’s concept of legitimacy is endogenous tachiscept of the state. Weber
believed that for states to legitimately exercig@dence (that is, for a state to be a
state), its citizens must believe that the commanidbe state must be followed and
that exercise of such violence in the case of nopti@ance is morally permissible.
For Weber, it matters less why citizens believe tha state is in this privileged
position. What is centrally important is that sensdo believe it. For example,
Weber notes that their belief could be engendeyethé charisma of a natural-born
leader™°

The Weberian concept of legitimacy is at bottom eeitgd and descriptive.
Legitimacy describes the favourable attitudes oimtmers toward a state. These
favourable attitudes are the reservoir from whidlitigal leaders draw the political
capital which they then spend through coerciveestation. This Weberian reading
of legitimacy is at the root of much contemporanlitical science. For example,
Seymour Lipset defines legitimacy as ‘the capaoitythe system to engender and
maintain the belief that the existing politicaltingtions are the most appropriate ones
for the society® In sum, Weber and the political scientists whitofe him offer a
descriptive and sociological interpretation of tegacy: if the members of a state
have a favourable attitude and beliefs about tipadity of a state to exercise coercive

power, then its power is legitimate by definition.

19Weber (1978), pp. 266-267

H Lipset (1984), p. 88. For a recent study, sel@({R009).
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In itself, the Weberian notion of legitimacy is aparmative and often, in the
hands of positive political science, avowedly sbmarks that a majority of citizens
have a certain belief — namely, that they have tg thuobey the commands of the
state and that the exercise of state power is iggratmissible.

However, ‘legitimacy’ often signals that some awctior state of affairs is
normatively justified. The common linguistic usktbe word is normative, even if
Weber’'s use is primarily descriptive. For thosditipal theorists want to maintain
that Weber’'s conception of legitimacy is also, mm& ways, normative, perhaps
Murphy’s argument is relevant. Murphy offers tadge the gulf between thiact
that citizens believe in the duty to obey state m@amds and the normative claim that
they ought to obey state commands. The gulf between empiand normative
proposition is prominent on the map of moral pholasy. Murphy’s bridge is the
conscience principle Political theorists who continue to read Webeosiception of

legitimacy as one that is nevertheless normativensib to something like it?

4.2.4. Even if the folk do distinctly endorse the dubyobeyand Murphy’s argument

does not suffer a fallacy of equivocation, Murphyisral argument nevertheless fails
to support its intended conclusion. The conscigmieciple serves as the premise
that does all of the work in generating the normeationclusion that citizens have a
duty to obey the state’s commands. However, taereseveral problems with the use

of the conscience principle in this argument. Frtbefact that the folk believe they

12 For example, Bernard Williams has reading of lewty that is not a great
departure from Weber. ‘But when we get to our owase; the notion “MS” [Makes
Sense] does become normative, because what (mdstfoVus is a structure of
authority which we think we should accept.” Williar(2005a), p.11
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have a moral duty to obey the law, the consciemgeiple cannot generate the truth
of the normative claim that theyughtto obey.

First, Murphy’s argument allows too much to be glale. A simplereductio
shows why. Suppose folksy citizens believe thay thave a moral duty to obey the
law because they are, in fact, subject to the pdggical compulsion by the Great
Leader and his minions. Psychological compulsiod manipulation explains their
belief in his authority. Now combine the fact ¢feir belief with the conscience
principle, that is, if one believes that one is atigrbound to®, then one is morally
bound to®. The argument entails that this Great Leaderpsaatical authority over
those citizens; they really have a moral duty teyobis commands. Would we, who
can view the causes of their belief from a theoe¢tdistance, also believe that they
have a real moral obligation to obey him becausy thelieve that they do? No.
Would it even matter if the distribution of benefand burdens which is a result of the
state he presides over is, in fact, ‘reasonablyju8gain, surely not.

Second, the general form of Murphy’s argument disgé ethics as a theoretical
field. Consider the argument in its general fomhjch replaces the specific moral

duty to obey with a duty to perform some genertibac®:

(1*) In folk communities, most folk believe ththey are morally bound .
(2) If one believes that one is morally boua@t then one is morally bound @.

(3*) Therefore, in political communities, mastizens are morally bound tb.

In effect, the general form of Murphy’s moral argemh is to transform and certify

every belief of folk morality. For the folk, if 8y believe in some moral duty, then it
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would be wrong of them (at least inpao tanto way) to fail to discharge it. As
Murphy notes, the conscience principle stipulaked tone is acting wrongly if one
acts contrary to his or her judgment concerningtwigaor she is morally bound to
do.™® | do not presume Murphy means that a violatiom afincerely held belief is
wrong all-things-considered, but is rather perhagestantowrong. An action igro
tanto wrong if it requires further justification in ord@ot to be wrong all-things-
considered? Nevertheless, the general form of the argumentotistrates that for
any folk belief about our moral commitments, thentemt of that belief is
conclusively a real moral duty. Such a conclus®nantamount to aeductio ad
absurdum

Both Murphy’s argument and the general form ofdngument suffereductio
ad absurdumbecause both are indifferent to the issue of wdretn not the initial
belief of the folk that they have a moral duty iarvanted. The epistemic belief that
one has a moral duty is warranted if, among othieigs, one does have a real moral
duty® Murphy’s argument serves to invert the propositid moral duty is justified

if, in fact, one believes that it is.

13 Murphy (2007), p. 98

14 This is exactly Murphy’s thought, although he usfes locution prima facié in
place of pro tantd: ‘One way to test whether there is at leastienprfacie duty to
perform some action is to ask whether the failorperform that action, as such, calls
for further moral justification.’Ibid., p. 99

151 take this to be an uncontroversial claim. Ipgart is needed, consider Nozick’s
‘tracking’ account of knowledge: S knows p iff:

(1) S believes p;

(2) pistrue;

(3) if p were true, S would believe p;

(4) if p were not true, S would not believe p.
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Shakespeare’s Hamlet is a friend of this invertegliment. ‘There is nothing
either good or bad, but thinking makes it so.” Hoer, perhaps Hamlet goes beyond
Murphy; their positions are not necessarily the esarRerhaps, by this line, Hamlet
commits to the position that belief in the obligatito ® is a necessary and sufficient
condition for the actual obligation @. The conscience principle, which Murphy
endorses, stipulates that belief in the obligatmi is a sufficient condition for the
obligation tod, but it does not stipulate that it is a necessandition.

To further clarify Murphy’s argument, we need a tidition between
obligations that are dependent on the folk’s betledt they are obligations and
obligations which are not so dependent. Gary @harin a recent response to
Murphy’s moral argumerif offers the following distinction between belief-

independent obligations and belief-dependent otitiga:’

(1) Agent A has delief-independentbligation tod if the relevant considerations
count decisively for ®-ing, whatever A’s understanding of these

considerations or A’s beliefs regarding them.

(2) Agent A has abelief-dependenbbligation to ® if A is aware of and

understands the relevant considerations concemwlggher or not tab and A

In the discussion of moral epistemology above, Adge€a belief ‘that A has a moral
duty’ is not warranted on Nozick’s account of knedde unless (2), p is true, holds.
Only then does A actually have that moral dutye Nezick (1981), pp. 172-187.

16 Chartier (2009)

" My distinction is an adoption of Chartier’s distiion. Sedbid., p. 120.
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believes that at least one of these considerationsts decisively in favour of

®-ing.

What moral philosophy is primarily interested tocdte and clarify are belief-
independent obligations, that is, obligations whach incumbent upon us to discharge
even if we confusedly or incorrectly believe thatls obligations do not apply to us.
Moral philosophy at least requires the claim thatean have incorrect beliefs about
what we owe to one another.

The distinction between belief-dependent and bati@épendent obligations
renders the conscience principle more intelligibl€he principle generates belief-
dependent obligations. If A sincerely holds thédbeghat he has a duty t®, ‘no
matter how dubious or ill-founded’ this belief #en A has a belief-dependent
obligation to ®.** Given that belief-dependent obligations are rw primary
concern of moral philosophy, we need not be exthgmneubled that A’s belief might
be ‘dubious or ill-founded.” There are some cusiguiestions regarding the nature of
A’s wrong if he fails to discharge what he sincgreélieves he has an obligation to
do but does not have a belief-independent obligatm do. Such questions are

especially curious in cases where, unbeknownsinio A actually performs the action

18 Murphy (2007), p. 98
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that is required by his decisive belief-independasitgation®® In light of the above

distinction, we can rewrite Murphy’s moral argumé&ht

(1) In political communities, most citizens behe that they have a belief-
independent obligation to obey the law.

(2) If one believes that one has a belief-independbligation to®, then one has
a belief-dependent obligation da

(3”) Therefore, in political communities, most izeéns have a belief-dependent

obligation to obey the law.

Murphy’s original moral argument has been amendedvay that does not
suffer the aboveeductio problems. In the above example, the psycholdgical
manipulated folk who sincerely believe they havieelief-independent obligation to
obey the Great Leader may have a belief-dependsigfation to do so, that is, if the
conscience principle holds. The generation of sdatg, even if very odd and weak,
saves the argument from the abaeeluctio problems. However, the conscience
principle entails an odd conclusion: those whoesaithey have duties to obey do not
necessarily have what they think they have, that lief-independent duty to obey.

Murphy’'s amended moral argument goes through; hewethe amended

argument is ineffectual against philosophical aniaro. There are several reasons

19 Consider, for example, ‘The Case of Lady Eldontereh Lace,’ Kadish and
Schulhofer (1995), pp. 633-640.

20 This reformulation of Murphy’s argument parallelsne of Chartier's
reformulations. See Chartier (2009), p. 121.
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why. First, the argument generates the wrong kihduty for both partisans of the
duty to obey and for philosophical anarchists. f#mse who champion the moral
duty to obey in the strict sense, the argumetdassurprising For those who believe
in state authority, Murphy’s argument shows tha dligation that they have — a
belief-dependent obligation — is not the obligattbat theythink they havej.e., the
stronger belief-independent obligatitn For those philosophical anarchists who deny
state authority and disbelieve they have a dutpley, the argument produces no
reason for them to believe otherwise. It cannoéneypresume to convince the
philosophical anarchist that she is confused.

Second, authority requires a stronger obligatiorobey that what could be
provided by a belief-dependent obligation. Red¢h# wronging criterionin the
concept of practical authority commonly attributiedthe state. Byuthority we

mean:

(4) For two agents, A and B, A has authority oveif B’s act of commanding
‘Let B @’ creates gro tantoobligation for B tod, such that if B didn'tb, B

would wrong A.

The final clause, that B would wrong A, is the wgorg criterion. The duty to obey
an authority is a directed duty. For directed elytifailure to discharge them implies
that someone is wronged. The duty to obey an atglsocommands is a duty that is

directed toward the authority. Failure to obey rg® him.

L bid., p. 125
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Are belief-dependent duties directed duties? If wielate the conscience
principle, then who do we wrong? Perhaps we wrouagselves, yet it is far from
clear that the conscience principle generates teeduties towards others. The duty
to obey an authority, however, is directed. Heweeen if most citizens have a belief-
dependent obligation to obey the latlat obligation is not the duty that authority
creates. The amended variant of Murphy’s argunoenid not be a defence of
authority. It does not generate the right kinddoty needed to establish robust
practical authority. Hence, it is ineffectual agiphilosophical anarchism.

Let's review the difficulties with Murphy’s moralrgument. First, it likely
suffers a fallacy of equivocation given the improitity that the folk endorses the
distinctly non-folk belief that they have a moraityl to enact what the law requires
for the sufficient reason that the law is a commahthe state. Second, even if most
citizens of political communities believe that, Mby’s argument suffers a dilemma.
Either, by itself, it is embarrassed bgductio ad absurdumor, when amended to
avoid the charge akductig the argument provides no grounds for the philbgib

anarchist, or anyone else, to endorse the staidomty.

4.2.5. In addition to the unsuccessful moral argumentrpWy also presents an
epistemological argument against philosophical @mam. In order to show that a
belief in authority is unreasonable, one must mby counter the particular arguments
that attempt to support authority, one must alswide a positive account for why the
belief as such is unreasonable. Even if the pbilb&al anarchist is able to counter
all of the particular, local arguments in suppdraothority, nevertheless he presents

no positive ground that shows the folk’s beliefaimhority is unjustified. According
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to Murphy, in order to show that a belipf,which is held by the folk, is unjustified or
unreasonable, one must (i) show that to belgi®incoherent, (ii) show that highly
implausible implications follow fronp, or (iii) show that the belief ip rests upon a
mistake. Murphy claims that philosophical ananchisas not achieved any of these
objectives, and therefore the folk’s belief in aurtty is not unjustified. So long as
the folk do not believe in the authority of thetstéor the reasons that philosophical
anarchism is motivated to counter in tle posteriori conclusion, then the
philosophical anarchist has not shown that the 'dolkelief is epistemically
unwarranted? Murphy contends that the anarchist must provigesitive argument
for why belief in authority is unreasonable. Hédsathat it is not enough to dislodge
the available posited grounds for the belief. Muyrfelieves that the philosophical
anarchist has not supplied such a positive argunmemtcould he. That is his two-
pronged ‘epistemological argument.’

Murphy is able to make this epistemological argumieacause he equates
philosophical anarchism with tleeposteriorianarchism of Simmons, Raz, Smith and
Green. A posteriorianarchism surveys all of the potential local argots in support

of authority and shows that no local argument fasisboth the justification and

22 \But even if we were to grant the success of thesgiments [of the posteriori
philosophical anarchist], it is hard to see howhsamuments alone are supposed to
warrant the conclusion that the folk ought not étidve in political obligation... They
[the anarchists] offer no positive reasons for skepn, no basis for doubt.” Murphy
(2007), p. 106 As Chartier points out, Murphy’ssggmic argument against the
anarchist relies on an anti-evidentialist positionepistemology. The evidentialist
holds that epistemic agert, is justified in believing propositiom, at timet, if and
only if E's evidence for believing att supports believing. See Chartier (2009), p.
131. Murphy’s epistemological argument againsigsiophical anarchism assumes
that evidentialism is incorrect. Even if we adrmMiurphy’s anti-evidentialism,
Murphy’s argument still falters because he misawest what the philosophical
anarchist argues.
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fulfillment criteria, and hence, every local argurh@osited thus far fails to ground
authority. Murphy would characterize the overdlilpsophical anarchist argument as

the following:

(1) There is some se§ of arguments {A A, As, ... A} which have been
posited to ground the authority of the state.

(2) The A Posteriori ConclusioNo argument withir contains a condition that
satisfies both the justification and fulfillmentraditions.

(3) No argument withits grounds the authority of the state.

(4) The Anarchist Denial The state does not have practical authority tvese

whom it claims to have practical authority.

Murphy’s basic point is that (4) does not folloverin (3). | agree. Murphy believes
that this point shows that philosophical anarchisms failed to demonstrate that the
folk belief in authority is unwarranted. Howevérthis is Murphy’s characterization
of philosophical anarchism, then he misrepresehts position. Philosophical
anarchism is best expressed not by the above hblasiument but rather byhe
Unified Argumen{3.5.3), which includes the presumption againft@nity.
Presumptions are important in Murphy’s epistemalagargument. He holds
that the presumption is with the folk. The burdemn others to show the folk that
their belief in authority is unwarranted. | bekethat the presumption is with the
philosophical anarchist. The burden is on othershiow the philosophical anarchist
that his disbelief in the authority of some persser him is unwarranted. Which

presumption is correct? Murphy holds that in oreshow that a belief held by the
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folk is unreasonable, it must be shown that thesfieh is incoherent, entails
implausible implications, or relies on a mistakelhe above arguments for the
presumption against authority (3.4.1-3.4.7) inténdshow that a folk belief in
authority is incoherent or that it relies on an error. Perhtyes folk mistakenly
confuse obedience for compliance. If the folk vdordject David Howell Evans as an
authority over them without further justificatoryeason, then would it not be
incoherent to not reject the state as an authority over theithout further
justificatory reasof Moreover, if the folk were to believe that eitlievans or the
state were an authority over them, without furthestificatory reason, then they
would commit to simple voluntarism as an accounthef normativity of obligations.
To endorse simple voluntarism israstake

The above arguments for the presumption againstodaty may illustrate the
incoherence and the error of the folk belief in practical authority of the state;
however, they may further discomfit Murphy’s argute Perhaps the folk holdo
presumption in favour of practical authority and rgly’s basic premise is miscast.
My reaction to Murphy’s use of Tyler's empiricalidy was suggestive of that view.
Moreover, if the David Howell Evans intuition pungpsuccessful perhaps it evokes
what is at bottom #olk belief: agents who claim practical authority owsrdo not
have such authority unless their claim comes wittop It is not clear that even the
folk are on Murphy’s side.

What is clear is that Murphy’s epistemological angunt is an argument which
shows thata posteriori anarchism is insufficient to topple the folk’s ieélin the
authority of the state. That is true. But Murghyirgument is not an argument

against a stronger view of philosophical anarchestpressed byThe Unified
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Argument which includes the presumption against authoagya premise. Above
(3.4.1-3.4.7) | attempted to provide some supparithat premise, which holds that
the presumption persons have — or, at the leasttdaghave if they are sensitive to
freedom, autonomy, rationality and publicity — gaast the robust authority of other
agents. If the presumption against authority isnslp then the anarchist’s burden to
show the folk that their belief is unreasonable Isn lifted. The burden would then
be with the partisan of the authority of the statehow there are reasons that override
the presumption. The point of tleposterioriarguments of Simmons, Green, and
Smith is to convince us that this burden has yetb® lifted. Murphy’'s
epistemological demands are met with the argumgmtshe presumption against
authority. Hence, his epistemological argument ts¢lee same fate as his moral
argument. Neither reaches its intended conclusi®his concludes my argument
against Murphy’s ‘folk objection’ to the presumpticagainst authority. Let's
consider another objection to that important preniis the philosophical anarchist

argument.

§ 4.3. Against the Domain and Limits Objection

4.3.1. Towards the end of Murphy’s collection of arguitseagainst philosophical
anarchism he contends not only that the philos@plainarchist has not given reasons
for why a belief in authority is unreasonable bugoathat it is unlikely that
philosophical anarchistsould show that the folk belief is unreasonable. Thevab

arguments for the presumption against authoritgctethe first part of Murphy’s



Farris, Chapter 4 — Three Objections to Philosopthi&narchism 190

epistemological argument. However, the second plaMurphy’s epistemological
claim — that it is unlikely the anarchisbuld show the folk belief to be unwarranted —
raises another current objection to philosophicerehism that requires a response.
This is thedomains and limits objection |t is offered in the recent work of both
Murphy and Dudley Knowle&

As Murphy establishes, the folk belief in authontypuld be unwarranted if,
inter alia, it had untoward practical implications. One suuoplication would follow
if belief in authority gave rise to the possibilif the following conjunction of

beliefs. For an authority, A, and a subject ot #nathority, B:

(Belief 1) If A command®, then B has a decisive reasonbto

(Belief 2) If A does not commarni, then B has a decisive reason nobto

Murphy regards it as an untoward implication thhe tfact an authority has
commanded can be a reasonbtahat trumps an otherwise decisive reason ndb,to
independent of the command. Happily, he believieg such a case is unlikely.
Murphy contends that two reasons incline toward uhékeliness of such a case.
First, he claims that authority createprama facieobligation. He explains that term
with the claim, ‘if there is already some very sigoset of reasons against the action,
it is unclear whether we will be committed to thiew that the requirement of

obedience to law would overcome those reasons@amdd us, all things considered,

23 See Murphy (2007), pp. 108-111 and Knowles (2007).
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to its performance®® As we have seen, Murphy could mean at least hivg$ by a
‘prima facie obligation’ to obey authority. He could mean thia¢ commands of
authority have a tendency to point out those maasons which are decisive for us.
This tendency to correctly point out what moraligquires of us is th&ervice
authority renders us. Call this the ‘service iptetation’ of prima faciereason$®
Yet, this ability of authority idut a tendency. Hence, it is not infallible, and s® w
cannot be completely assured that when an authositynands B tab, B therefore
has a decisive reasondo In short, because authority cregteisna facieobligations,
no onereally holds (Belief 1).

This ‘service interpretation’ oprima facie cannot be Murphy’s. Nor can
anyone who endorses a conception of practical atghthat goes beyond epistemic
authority believe that authority’s reasons prena facieon the service interpretation.
There is nothing on that understandingpgma faciethat suggests the commands of
authority not only point out reasons we have bab ale reasons for us, constitute
reasons for us. Murphy acknowledges that authayites ‘further reasons.” By
prima facieobligation, Murphy’s intended meaning is captutsdwhat | prefer to
call apro tantoobligation. Apro tantoreason tab might not be the decisive reason
to @; nevertheless, it is a consideration that countf§avour of ®-ing. On this

reading of Murphy’s claim, the folk really do noglleve (Belief 1). For even the

24 Murphy (2007), p. 109

% This interpretation of the reasons that authqityvides resembles the ‘service
conception of authority’ defended by Joseph Rawmdwer, Raz believes that the
reasons authority provides go beyond the aboveitsemterpretation oprima facie
reasons.” For Raz, the reasons that practicabatithprovides also have someo
tantostanding. | discuss Raz'’s ‘service conceptiordetail in (5.2.3) of the present
thesis.
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folk, now and around here, believe that civil disdience is sometimes justified.
Rather, according to a defensible reading of Muyp¥tyat the folk actually believe is
(Belief 1'): If A commandsb, then B has a reasondo We are now in a position to
enquire if the belief in practical authority evdiows for the unappealing possibility

of the conjunction of the following two beliefs:

(Belief 1) If Acommand®, then B has a reasondo

(Belief 2) If A does not comman, then B has a reason notdo

To see that the conjunction of these two beliefsinappealing, replace the
variable,®, with any action that is immoral, causes harmetf, ®r is plainly absurd
(for example, ‘inflict gratuitous suffering,’ ‘eaine hotdogs,etc) For the folk who
believe in authority, the possibility of such a porction of beliefs would signify that
the endorsement of authority has implausible ingpic;s and is therefore
unwarranted. However, Murphy contends that evendbnjunction of beliefs would
be highly unlikely. He attributes that unlikelise®o what | will call ‘the domain

thesis.’

(D) The domain thesidf A has practical authority over B, then thetfat A’s
commanding ‘Let BD’ is a reason for B t@ only for action-types within a

certain domain
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The domain thesis is not novel; Hobbes endors®dThe idea is that, for some
actions, even if a practical authority commandeslilaject to perform them, the fact
that a practical authority commanded an act wouwt aven provide apro tanto
reason for the subject to perform it. There aret to what the variabl&), could be
when A commands ‘Let BD.” If those limits are exceeded, then the fact t#a
authority commands them nevertheless does not itgesiany reason for those
subject to his authority. Authority is couchedaatriadic relationship. As Knowles
suggests, the proper understanding of authorityi@mphe form: A has authority over
B with respect to some domain, C. The domain $esdhose actions for which the
fact that an authority commands ‘LetIB constitutes a further reasondo®’

How to define this domain? The normal course idébine it negatively:
actions with such-and-such properties cannot bectiment of a reason-generating,
authoritative command ‘Let B.” For Knowles, there are three such properties:
immorality, harm to self, and absurdity. Murphypttges a similar point with his
claim ‘that citizens are bound to obey the law wttenlaw is not too unjust and when

there are not sufficiently strong reasons to thereoy.?®

We have strong reasons to
not act immorally, harm ourselves, or act senslessabsurdly. If an authority were

to command those kinds of actions, we should nke¢ tthe command as reason-

%6 For example, Hobbes states, ‘Subjects owe to &ayes, simple Obedience, in all

things, wherein their obedience is not repugnathéd_awes of God.” Hobbes (1991

[1651]), p. 245 (xxxi, 1). For a discussion of Hels and the domain thesis, see
Harrison (2003), p. 83.

2 Knowles claims that the commands of practical auityh only have their
distinguishing peremptory (I would rather spyo tantg and content-independent
properties only when it is clear that those commsaage intra vires i.e., the
commanded actions fall within a proper domain. Wies (2007), p.31

28 Murphy (2007), p. 110
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generating even though we continue to acknowletige practical authorityntra
vires

The addition of the domain thesis to the concegrattical authority is thought
to greatly diminish the appeal of philosophicalrah&sm. Such is the conclusion of
Knowles’s paper, even if his argument against glojdical anarchism is almost
entirely implicit. Murphy expressly relies on tldemain thesis to suggest that the
philosophical anarchist could not make the casamay the folk from their belief in
authority. Those who believe that the introductiminthe domain thesis blocks
philosophical anarchism likely believe that philpk@al anarchism relies on the

following argument. Call iThe Argument from Moral Error

(1) If A has authority over B, then the fact of Alommanding ‘Let B®’
constitutes gro tantoobligation for B to®, such that if B didn’tb, B would
wrong A.

(2) There are some actions which A might commant Perform which would
be immoral, absurd, or harmful to B.

(3) B can never have an obligation to perform axgithat are immoral, absurd, or
harmful to him or herself.

(4) Therefore, A’'s act of commanding ‘Let® cannot constitute an obligation
for B to ®.

(5) Therefore, A cannot have authority over B.

This is the argument that Knowles and Murphy pinthe philosophical

anarchist. This is an argument with global scajpis, meant to apply not just to the
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state but also to every agent who claims to havboaity. The root idea of the
argument is that because the commands of thoseclahmn authority can be morally
erroneous, there cannot be practical authorities.

The response of Knowles and Murphy would be to deremise (1). The
partisan of the domain thesis claims that if A pesctical authority over B, then it is
not the case that ‘Let B’ constitutes a reason for Bimpliciter Rather, the
command is a reason onlydif falls within the domain-restrictions on A’s comnaian
Philosophical anarchism misunderstands the conoémuthority. Knowles and
Murphy would contend that the premise at the topany argument concerning

authority should not be (1), but rather:

(1) If A has authority over B, then the fact of A'commanding ‘Let Bd’
constitutes gro tantoobligation for B to®, such that if B didn’tb, B would

wrong A, but for only thosebs that fall within the proper domaif?

Once the concept of practical authority is ameruethe domain thesis, the argument
from moral error unravels. This is the domains #mdts objection. Once it is
understood that practical authority has inherembao-restrictions, the philosophical

anarchist position appears unfounded and untenable.

29 This is another statement of the concept of fmalctuthority. In his paper,
Knowles is hesitant to claim this conceptual stiioh because he is uncertain how it
fits with some religious understandings of God'shauty. He does, however,
suggest it as conceptual definition of authority[W]e should recognize that
arguments that purport to establish the legitimaicputhority in the political (as in
other) spheres might bring with them their own dommastrictions.” Knowles (2007),
p. 41
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4.3.2. Is the philosophical anarchist embarrassed by dbmains and limits
objection? It is unlikely. The domains and limitbjection misattributes the
argument from moral error to the philosophical ahest. However, the anarchist
denial of state authority does not depend on tlceess of that argument. A morally
erroneous command of a practical authority woultseraan eyebrow, but the
philosophical anarchist does not require that [pi#gi to make his point. The
arguments for the presumption against authoritgnifrrepublican freedom, from
rationality, from autonomy, from publicity) do not do not exclusively rely on moral
error to make the case. Only one of the argunfenns rationality conceives that an
obligation to obey an authority entails either nhogeror or performing the right
action for the wrong reason. Most arguments fer ghesumption against authority
find fault with the content-independent property aafthority’s reasons. Either it
renders reasons arbitrary, or it is epistemicatintransparent and nonpublic, or, at
best, it leads us to have a duty to perform thietragtion for the wrong reason. The
possibility that an authority could command an atctihat is (gravely) immoral or
absurd is not prominent in the arguments for tlesypmption against authority. Thus,
the domains and limits objection does not undolthkx of the arguments for that
presumption.

Moreover, the philosophical anarchist conclusios fuaice even if we admit the
domain thesis and delimit the possible commandmaduthority. The conclusion of
philosophical anarchism applies equally to thostgoas that fall within the proper
domain of authority as to those that would fallsidé of it. For any action, the fact
that the state commands it does itself constitutagon to commit it. The anarchist

denial holds both for commanded actions that arealiyoerroneous as well as for
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those that are morally required. In both casesogdphical anarchism sees a single
problem. A moral agent should not perform eitheadkof action for the isolated fact
that the state has commanded.

There is a second reply of the philosophical anar¢h the domain and limits
objection. If the domain restrictions are suffitlg exclusive, then the incorporation
of the domain thesis within the concept of autlyorénders the concepts of practical
authority and epistemic authority indistinguishabl€Consider Knowles’s domain
restricting principle, the fact of A’s commandiniget B @ is a reason for B t® if
and only if @ is not immoral. What work is ‘immoral’ doing irhis restriction?
There are at least two suggestions. First, ‘imfanght refer to any action that
violates some deontological prohibition. Secomadmoral’ might refer to any action
that is not required by B’s otherwise decisive omas his balance of reasons. If
Knowles intends the latter, more exclusive intetgdien, then A’s authority is
indistinct from the epistemic conceptith.

If the domain in which the commands of the autlyodatctually constitute
reasons were sufficiently narrow and exclusiventheral error would not even be
possible for those subject to that authority. Mdadlibility would be ruled outex
hypothesi And in that case practical authority with inh@relomain restrictions is
effectively indistinct from perfectly reliable epésnic authority. The conclusion that

there is no authority but epistemic authority (bere is no authority that is not

%0 For why that conclusion favours the philosophigahrchist, see sections (5.2.4.)
and (5.2.5.) of the present thesis.
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coextensive with perfect epistemic authority) woutdt serve to refute the

philosophical anarchist. Rather, it would satiséy complaint®

8 4.4. Against the Overreaching Objection

4.4.1. There is a familiar quip directed against thelgdaphical anarchist. The
people who drive around with ‘Question Authoritpimper stickers on their cars do
not consider their own. This retort signals areobpn to the philosophical anarchist
argument. The objection is directed against ttet firemise, the presumption against
authority. When we consider the scope and theioapbns of the presumption
against authority, it becomes clear that we doemoliorse it. For does it not indict our
own authority and moral standing?

The presumption against authority is integral te tvhilosophical anarchist
argument. In order for that position to be defelesithe presumption must be
defensible. However, consider the following argabtlat suggests the presumption

is unwarranted. Call it theverreachingpbjection:

(1) The PresumptianAbsent a decisive reason to believe otherwise,tfim
rational agents, A and B, A does not hgwectical authority over B.
[premise]

(2) The presumption against authority conflictshmithat wenormally believeto

be the authority of individual persons. [premise]

3 Ibid.
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(3) The presumption against authority is unwaednt

The objection focuses on the wide scope of theupnpsion. The presumption
applies to agents, which means it applies not dolythe state but also to all
individuals. However, when we reflect on the mastdnding of individuals, it is
clear that we accord individuals an authority thabflicts with the presumption.
Hence, the presumption overreaches. For somesgmtticularly moral persons, we
do not presume that they lack authority. Thus,tastands, the presumption is
unwarranted.

Let's focus on what motivates the second premiseatipulates that we have a
normal belief about the authority of individualsda as such, we do not presume the
absence of relations of practical authority betwestional agents. Rather, our normal
baseline belief is that relations of practical autly do hold at least between
individual persons. What motivates this baseliegeb is that, at root, relations of
authority are necessarily presupposed in the canakegvhat it is to be a person
capable of moral action.

In what is now a famous formulation, Rawls wrotattlpersons are ‘self-
originating sources of claimé® By that, he meant that the moral claims persons
make upon one another ‘carry weight on their owtheut being derived from prior
duties or obligations owed to society or to otherspns, or, finally, as derived from,

or assigned to, their particular social rofe.If the weight or force of the moral claims

32 Rawls (1999c), p. 330

33 pid.
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of persons is not derived from prior duties or gngarticular social role, then from
whence is the force of such moral claims groundd®&rhaps it is inferred from a
relation of authority between the person who isrtieral claimant and the person to
whom the claim is addressed.

One of the central theses of Stephen Darwaliie Second-Person Standpasit
that the practical authority of an individual ist@nscendental condition for a
particular class of normative reasons, namely agdative moral reasons or what
Darwall prefers to call ‘second-personal reasdhs.That is, for moral claims or
obligations to be possible we must presuppose thetipal authority of the moral
claimant over the addressee; however, it is notcee that the addresser or the
addressee of a moral claim must be explicitly awdréhe authority of the former.
The condition is implicit and transcendental. Dailtis thesis is that moral claims —
or, second-personal reasons — and moral obligatoasonly valid if this relation
holds® The ‘second-person standpoint’ is the necessariésupposed standpoint

from which a moral claimant addresses other conmpeteoral agent® The

3 An agent relative reason is a reason whose fotionlancludes an ineliminable
reference to the agent for whom it is a reasore &0 section (1.2.1.) of the present
thesis.

% ‘Making a claim or a demand as valid always presses the authority to make it
and that the duly authorized claim creates a disti@ reason for compliance (a
second-personal reason). ...I claim that it is pdrthe very concept that moral
obligations are what those to whom we are moragponsible have the authority to
demand that we do.” Darwall (2006), p. 11, 14

36 Competence is an important qualifier in Darwaditfgument. He refers to it by way
of ‘Pufendorf’'s point: ‘genuine obligations canstdt only from an address that
presupposes an addressee’s second-personal coogetemo intelligibly hold
someone responsible we must assume that she ahhdrsklf responsible in her own
reasoning and thought.” Darwall (2006), p. 22
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standpoint or ‘grounds’ of the moral claimant is Ipart in the normative relation
which Darwall argues must be presupposed to hotddmn them. Moral reasons,
Darwall argues, ‘are relational all the way dowmhey ultimately derive from
normative relations that reciprocally recognizingrgpns assume to exist between
them.®” At bottom, the assumed relation and the preswgzbasandpoint are of
practical authority.

Darwall emphasizes the presupposition of practacghority relations in moral
claims. That presupposition must cash out intoetbimg like the following: when a
competent moral agent, A, makes a moral claim ihaddressed to a competent
moral agent, Be.g.‘Let B remove his foot from my foot,” B owes A tiperformance
of the action which is the content of the moralralgust because A ‘said so.Note
that this presupposition carries two central datesf practical authority: content-
independence and the wronging criterion. FirdtaB a duty directed to A; B owes A
the performance of some action. If B failed tofpen, then B would wrong A.
Second, in the case where A tells B to remove b fa favourite example of
Darwall’s in the text), what generates the dutyBdb remove his foot is not only or
even that A is in pain and that A communicates #t&e of pain to B. Darwall
regards that reason as ‘third-personal.” The comaation of A’s pain is meant to
appeal to an agent-neutral reason: everyone reesarn to relieve pain. Darwall does
not believe that B owes A the performance of remgvhis foot because A
communicates an epistemic claim about being in,patnch B ought to trigger a

valid third-personal, agent-neutral reason for Batd. Rather, Darwall holds that

%" Ibid., p. 60
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what generates the duty that B owes A is the faat A makes a second-personal
address, such as a direct command or a request.ddtly is triggered in a content-
independent manner. What matters is not, first famédmost, the content of A’s
command, which, in this case, is that he is in plairn rather that A gave B a second-
personal form of address to perforie. A ‘told’ B to perform. In order for A’s
telling alone — that is, without prior regard t@ tbontent of the commanded action —
to generate a duty for B to perform, we must near@gspresuppose the normative
relation of practical authority to hold between AdaB. In a nutshell, that is
Darwall’s thesis.

Darwall employs this presupposition of practicalthauity to interpret the
Rawlsian formulation of persons as ‘self-origingtisources of valid claim$® The
sourceof the claims is the normative power to commandl (@ be obeyed) or, more
generally, to give second-personal forms of addrdssreover, this source is one that
originateswith the concept of a person. Part of what tbike a person is to stand in
a reciprocal, normative relation of practical auityowith respect to other competent
moral agents. When you address another by waynadral claim, you are exercising
an authority over the addressee which is inherengour personhood. Likewise,
when you are addressed by way of a moral claim,esom is exercising their
authority over you.

Consider an example that may illustrate Darwalt'ssis of the presupposition

of practical authority. A person of religious leéldenies for religious reasons a blood

% Rawls (1999c), p. 330
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transfusion or an amputation which are the onlymaea saving her lif& Whether
or not her reasons are erroneous or misguided, auddvbe wronging hein one way

if we preformed the medical intervention that valve her life. (It is beyond the
present scope to consider if we would wrong therh things considered.)
Specifically, this one way of wronging is that weowld deny her presupposed
authority, which she has over us in virtue of beangerson. Just because she refuses
— that is, just because she ‘says so’ prior toearguiry intoher reasons (or the belief-
independent reasons that properly apply to her)orstdutes for other morally
competent agents an obligation to perform the edraEher command and, hence, to
refrain from the necessary medical interventiohwé do not respect her authority,
which as Darwall argues we necessarily presupplee,we wrong her.

This example is rather extreme, but it is meantléoify the different reasons
that might be in play when one person makes a nada&h on another to perform
some action. Darwall’s point is that the authonigation that underlies why we
should respect the claim of the conscientious dbjetd medical intervention also
grounds every second-personal form of addressatbahake to one another. That is,
every moral claim we make is grounded by a pressggbarelation of practical
authority. This authority relation explains themativity — the ‘why we ought to do
what we ought to do’ — of every genuine moral claim

Darwall's understanding of persons as self-origngasources of valid moral
claims constitutes an objection to philosophicaarahism by supplying reason to

doubt its first premise. If an authority relatigrounds every valid moral claim that

39 Of course, the reason does not have to be refigiolihat it is religious only
highlights the fact that, in this example, therggimibe a reason in play besides the
reason created by a presupposed authority relaétween moral agents.
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persons address to one another, then surely there such thing as the presumption
against authority. As it turns out, David Howelldasis an authority over you. This
relation is on display if and when he makes a molam on you. It is incorrect to
presume otherwise, and, as such, the initial preemoighe philosophical anarchist is

mistaken.

4.4.2. There are two ways to respond to the overreacbinjgction. Thdirst is to
undermine the grounds for endorsing (2), that & second premise of the
overreaching objection which stipulates that thespmption against authority
conflicts with what we normally believe to be théleority of individual persons. By
opening two lines of argument, | will attempt taw#ivate the grounds, suggested by
Darwall, to endorse the second premise in the eaehing argument. First, we might
understand persons as ‘self-originating sourcegabél claims’ in ways that do not
entalil relations of practical authority. Secondere if relations of practical authority
hold between individuals they supply, at most, ongcessary and not sufficient
conditions to ground moral duties. From this ihsi@ suggestion emerges. Perhaps
the other necessary conditions to ground moral obligatiores apon reflection, also
sufficient. Transcendental relations of practeathority are a distraction.

Even if these lines of argument are unsuccessfdl (&h is sound, aecond
response shows that the overreaching objectioevertheless unconvincing. There
is a significant disanalogy between states andiddals. Despite Hobbes’s theory of
personation and despite the self-image which isnconty attributed to the state, we
must remember that this is the realm of metaphdrfation. A statereally is not a

person. By focusing on this disanalogy, | will gegt that the conclusion of the
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overreaching objection does not follow from its twoemises. The overreaching
objection does not undermine the presumption agautfority.

To begin, Darwall supplies one understanding of Rlaevisian formulation of
persons as self-originating sources of valid clainf$is is one reading of Rawls’s
formulation. It is far from clear that Darwall'sxderstanding of the formulation is
equivalent to Rawls’s own meaning. In fact, theagsin which Rawls coined the
phrase, ‘Kantian Constructivism in Moral Theoryggests a different reading.

For Rawls, persons are sources of moral claims ngitreat their ‘moral
personality’ is itself a source of moral claiffisMoral personality is a technical term
in Rawls’s thought, and by it he means a kind ddldrapacity of citizens: first, the
capacity of citizens to give justice to others asggond, the capacity of citizens to
form and pursue a conception of what is good s, lihat is of those ‘ends’ which
confer a purpose or meaning upon their lives. &wR’s work, the conception of
persons as self-originating sources of valid clagrasn elaboration on the entitlement
of citizens to make claims upon the design of pubilstitutions in the name of their
‘highest-order interests and final ends.” Moregviitese final ends along with their
highest-order interests support such claifhs.’This suggests that it is not the
presupposition of an authority relation that maessons sources of moral claims but
rather their capacity to confer value upon the damlthe pursuit of their ‘final ends.’
What those final ends are, specifically will vaigr@ss innumerable lines from person

to person, yet in order to be admissible as a Hasisnoral claims each must be

0 Rawls (1999c), p. 331

1 Ibid., p. 330
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consistent with the requirements of the public suté justice. Persons could be
sources of valid moral claims not because theydsianpresupposed relations of
authority over others, but because they have tpaaty to form and pursue some
personal project, goal, or end.

This understanding of the Rawlsian formulation igpmorted by Rawls’s
comments on how to represent the ‘freedom of parssnself-originating claims’ in
the original position organd. Rawls holds that the parties to the original posi
are not meant to justify their claims by referetwsome antecedent moral principles
or by some perfectionist values. The absenceeohéed for justifications of that sort
‘is how freedom as originating claims is represdnfia the original position as a
device of representationf* Rather, the claims of parties to the originalitios are
justified in another way, which models the moralwpo of citizens to pursue
conceptions of the good.

Parties to the original position are only motivatedmaximize the share of
social primary goods — those things persons wanmatier their final ends — for
whomever they represent (either themselves of famiilial posterity). It is not that a
particular conception of the good or perfectiorsgstem of final ends calls for a
certain bountiful basket of social primary good%his is not why the parties are
modelled as intent to maximize their share. Ratiés that moral persons have the
capacity to have final ends, and in order to eser¢hat capacity, they will need a
certain basket of social primary goods. Lastlyseatt any information about the

content of those ends, which is veiled in the oadjiposition model, the parties are

2 |bid., p. 334

“bid., p. 335
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rational to assume that more in the way of meaasymed necessary to the pursuit of
those ends is preferable to less. The partiesamnanted to make this assumption for
themselves and whomever else they represent. iAtelissted preference for social
primary goods is how Rawls’s models ‘freedom agiogting claims’ in the original
position. This modelling suggests an alternatimdanstanding of persons as ‘self-
originating sources of claims’ which does not neee$/ presuppose an authority
relation. Rather, it models an egalitarian comraitinthat persons, given an equally
important capacity to pursue their divergent indeseand needs and to confer value
upon the world, have an equato tanto claim on the distribution of benefits and
burdens of social cooperation. For Rawls, thatintlas defeasible only by
recommendation of the difference principle.

Consider a second, more interesting line of argurttedemotivate the grounds
for endorsing the second premise in the overregchigument, which holds that the
presumption against authority conflicts with whaé wormally believeto be the
authority of individual persons. Darwall suggesiat a relation of practical authority
is presupposed when individuals conduct secondpatdorms of address, such as
when they make moral claims on each other. Thikaaily relation is thought to
ground moral obligations. However, even if thereor way to conceive of moral
obligations is via a presupposition of practicathawity, such a relation is at most a
necessary and not a sufficient condition to geearairal obligations.

To see this consider the abademain thesislf A has practical authority over
B, then the fact of A’'s commanding ‘Let® is a reason for B t@ only for action-
types within a certain domain. Even if we there #manscendental relations of

practical authority holding between persons, whea commands another — a kind of
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second-personal form of address — to perform sastierathat is absurd or morally
erroneous, we would not think that the necessamigsupposed authority relation
even generates@o tantoreason to perform such an act. Even if pracacahority
is a transcendental relation between personsultamot make ‘Eat nine hotdogs!’ or
‘Inflict gratuitous suffering!” reason-giving in gnway. Authority only ‘kicks’ once
we have delineated the proper moral domain.

Suppose that relations of practical authority ageessarily presupposed when
persons make moral claims. Even if that is soregiire some independent moral
principles to delineate what is properly within tldemain of authority’s valid
commands and what is not. This kind of indepengeniciple partitions commands
that signal moral dutie®.g. ‘Get off of my foot,” from commands that do netg.
‘Eat nine hotdogs’ or ‘Inflict gratuitous sufferirigin short, some independent moral
principles are required to justify the domain teesmnd to inform what commands are
encompassed by the domain. As such, relationsradtipal authority cannot be
sufficient to generate moral duties. Even if wargrtranscendental relations of
practical authority among persons, commands, incdidemselves, are not sufficient
reasons. In that case some other independent softireasons is required, and, in
turn, practical authority would be only a necessaondition to ground moral
obligation. Even if we grant that relations of gifeal authority are necessarily
presupposed to hold between individuals, such ioglst cannot be singularly
fundamental in the justification of moral claimsdawbligations.

Perhaps the invocation of relations of practicaharity that transcendentally
hold between persons is a distraction. Givengbateothercondition is necessary to

ground moral claims and duties, perhaps this atbadition is also sufficient. That
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is, given that some independent account of whyoreaobligate is necessary to
delimit what could be properly within the domain afithority’s valid commands,
perhaps this independent account is sufficientistify the reason-giving force of the
moral claims and obligations in the first instand@erhaps we do not even need to
suggest that relations of practical authority hbédween persons. That is, perhaps
Darwall’s transcendental presupposition of pratiahority is not even a necessary
condition to account for the reason-giving force mbral obligations. Darwall
contends that in the normal course of moral clawes,presuppose that ‘because A
said so’ is reason enough for others. The dontasis shows that it is not reason
enough, and perhaps it is not a reason at all. sShiggestion is that those moral
principles which define the domain restrictions gmactical authority are principles
that themselves account for the moral permissybdit moral urgency of committing
certain actions. In short, the suggestion is thatpresupposition of authority is a
distraction. If this is tenable, then it would\seto demotivate the grounds Darwall

offers to endorse premise (2) in the overreachlyjgation.

4.4.3. It is far from certain that we should admit (Blit even if one does, perhaps for
the reasons that Darwall suggests or if one otlseniinds simple voluntarism a
plausible account of the normativity of reasonsg thverreaching objection is
nevertheless unconvincing. There issacondresponse that the philosophical
anarchist may offer against the overreaching oigject Darwall argues that it is a
transcendental condition on the possibility of native claims that relations of
practical authority hold between persons. Thisiargnt, however, does not establish

an independent presumption in favour of practicdharity of other agents. We do
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not conclude from such transcendental argumentdliahit is obviousthat others,
such as David Howell Evans, have practical authasiter us** If anything, such
transcendental argumentation, if successful, wmdét theburden of prooket by the
presumption against authority. We begin with tiedidh that others do not have
authority over us. If Darwall is convincing, thah is only after sustained
philosophical argumentation that we might be lecddaclude that other persons do
have practical authority over us. Yet, this migbt upset the presumption against the
authority of other persons. Meeting a burden apidoes not necessarily derail a
presumption. A successful piece of transcendemt@umentation does not
necessarily establish its conclusion as a pgma faciereason.

Here is another, stronger way of making the sammt.po Philosophical
anarchism begins with the presumption against thetigal authority of other agents.
To be convinced that an agent does have practithbaty over us, we will need an
argument that sufficiently meets the burden of prlaich is set by the presumption.
Darwall’'s arguments might meet that burden of proafter sustained reflection, we
may conclude that, in order for valid moral claitasbe possible, other persons must
have authority over us. (Even though | would ttetsie simple voluntarist account of
normativity on which this conclusion relies.) Therden of proof is met for natural
persons, but the presumption is directed agaiesptactical authority of othergents

of which natural persons constitute a subset. Blejust because it might be shown

*4 Darwall himself notes that he does ‘not claim...tpatticipants in second-personal

interaction invariably do accept or are aware esthpresuppositions, or even that the
necessary assumptions must be accessible to themthadis is that the assumptions
| identify are presuppositions of second-persomaress in the sense that (second-
personal reasons) can be validly addressed orthedfe assumptions hold.” Darwall

(2006), p. 24
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that moral persons have practical authority ovemgsdo not have sufficient grounds
to overturn and jettison the presumption againg #uthority of other agents,
including, most significantly, the state. With eefnce to the overreach argument,
even if premises (1) and (2) are sound, the coimiug3), simply does not follow.
Technically, the overreaching objection commitsa#laty of equivocation. The
significant content of premises (1) and (3) — thecpcal authority of agents — differs
from the content of premise (2) — the practicahatity of persons.

This response to the overreach objection only hpidsiided we admit one
crucial thesis: there is a significant disanalogyween states and persons. | have
already mentioned in (2.2.2) a disanalogy betwé&enatuthority ascribed to persons
and states. However, more primitively, personsfamdamentally unlike states. Call
this thedisanalogy thesis In contemporary political philosophy, there igport for
the disanalogy thesis. Thomas Nagel puts the ploait‘institutions, unlike persons,
do not have their own lives to ledd.’ Persons have agent-relative reasons to pursue
what has partial and idiosyncratic value. Stae®at have such reasons. States do
not have special obligations of partiality to frilsnand family. Nor do states have
special obligations to self that arise from the spitr of what we might call
Aristotelian project4® States do not have the kinds of reasons that awithethe

pursuit of those projects that confer coherenceammg, and value upon a life, ‘as it

%> Nagel (1991), p. 59Cf. Green (1988), p. 66

6 Aristotelian project is an adaptation from Rawlk971), pp. 372-380. An
Aristotelian project is one that we commit to. There skilled we become at it, the
more interesting it becomes. In short, it conf@érsense of value or purpose to our
lives.
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is led from the inside’” There is no way that a state lives its life frora inside; for
states, there is no ‘inside.” There is simply maglupon which an Aristotelian pursuit
could confer value and meaning.

Of course, Hobbes did not hold the disanalogy the&ior Hobbes, not only is
the state a person, but the state must be a pénsander to possess practical
authority. The disanalogy thesis relies on a thedrthe person that is at odds with
Hobbes’s root conception of a person. For Hobhagserson is some thing to which
words and actions can be attributed. Another pmégation is that a person is an
entity that can speak or act in the name of (somtigy*® In either case, for Hobbes
a person is defined as a role-playing concept. b&@ person is to be a locus in a
relation of representation, either the thing repnésd or the thing doing the
representation. Hobbes’s conception of personhisoglery thin and thus very
inclusive. It is not just that Hobbesian persoas @ct or take responsibility for
actions. Rather, Hobbesian persons are entiti@ghtoh we can attribute action or
responsibility for action. As Hobbes said, ‘Thamre few things incapable of being
persons

To develop a defensible account of personhood Isbegond the scope of this
project; however, it is germane to the argumemsuiggest than any successful account
of personhood must meet at least one requiremefy successful account of
personhood must offer, at the least, what it isualpersons that explains why we care

about them — that is, why we owe them certain respad treatment. There are

*"Nagel (1991), p. 59
“8 See discussion above at sections (2.4.1.) anc®)2.4

9 Hobbes (1991 [1651], p. 113 (xvi, 9); Hobbes (168880
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manifold ways to initiate an explanation aimed la trequirement, and such an
account could be more or less metaphysically cotathit On the one hand, Boethius
and Aquinas thought a person was an ‘individuaktarce of rational nature,” which
enables persons to participate in a religious VWifieich, in turn explains why persons
are worth caring abodf. On the other hand, Rawls attempted to formulatesa
metaphysically committed view of the person by itga®ut what is implied about
persons by the public institutions of our politicalture. For Rawls, persons are free
and equal beings that have the capacity to giiecguand to develop a conception of
what gives their life value.

There are just two accounts among very many. Penwaat it is to be a person

is to have a sense of self, constructed from theemads of our history and culture,
which are themselves valuable. Or perhaps whattd@ be a person is to have a view
from somewhere, and there is an implication ab@awirg a view from somewhere
that reflects why persons merit certain kinds eatment. Or, again, perhaps what it
is to be a person is to have a capacity for ratiagancy — that is, because persons
can respond to reasons they should be treatedaghthhey are a source of reasons.
Or perhaps what it is to be a person is groundeth®wloctrine ofmago Dei— that is,
a person is what is created in the image of Goés&lare the merest beginnings of
various accounts of personhood. What is saliemever, is that each works toward
an account of what it is about persons that explainy they have value, why they are
owed certain kinds of moral treatment.

Hobbes'’s conception of personhood neglects thigireapent. To that extent, it

is unconvincing. Moreover, Hobbes’'s conception pdrsonhood facilitates

*0 Pettit (2008), p. 55
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equivocation and moral error. Hobbes enables ugfer to almost anything as a
person. Since it is normal to regard persons #fiesnthat merit certain kinds of
respect and moral duties, Hobbes facilitates ther @f mapping what we regard as
this commonplace feature of persons (which he smgsshare) onto what Hobbes
defines as a ‘person.” The result is that we aabked, however erroneously, to treat
Hobbesian persons as if they were entities thabaesd the respect and treatment we
reserve for persons — hence, the Hobbesian peffstre state and the posit of its
practical authority. We must keep in mind the dadagy between what are persons
and what are not and, more importantly, an inklag to why the distinction is
relevant.

The disanalogy thesis may seem obvious; howeveras not always so. Not
only is it insupportable for Hobbes, but also tlactical and theoretical project of
justifying what is permissible and what is obliggtin the relations of states on the
international stage has historically referred toaaalogy between states and persons.
Principles of self-determination and non-interventihave been grounded on the
analogy between states and persongor example, Christian Wolff, who posited a
principle of non-intervention, argued in 1749 thedtions are regarded as individual
free persons living in a state of natute.’Against Wolff and any contemporary
followers, Charles Beitz argues that the moraletutif states to do and to forebear are

not grounded on an analogy between states andnsebsn rather on the demands of

>1 Beitz (1979), pp. 67-104

>2 Christian Wolff,Jus gentium methodo scientifica pertractat(iifi49), section 2. |
owe this citation to Beitz (1979), p. 75.
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principles of distributive justice, which apply bodomestically and internationafly.

It counts in favour of the disanalogy thesis thia¢ tcontemporary approach to
grounding principles of non-intervention and sedtafmination dispenses with any
similarity between individuals and states in favoof arguments concerning
distributive justice. If we can account for thensmlered convictions concerning non-
intervention in international ethics without refiece to any analogy between states
and persons, then we may set the analogy aside.

We should believe that there is a disanalogy beatwmsrsons and states. A
defensible account of what it is to be a personashthat states are not persons.
Given that disanalogy, it does not follow from anscendental argument about the
practical authority of persons that we should mespme that other agents, including
the state, lack authority. Even if we grant thenscendental argument about the
practical authority of persons, the presumptiorusthaevertheless hold against states.
We should not withdraw the presumption that staties agents which do not have
practical authority over us until we have an argointbat indicates otherwise. The
overreaching objection misfires.

A proponent of the overreaching objection may havepress the following
rejoinder. He may endorse the following claim. r Bborthand, call ithe identity

claim:

The authority of a stateS, is identical to the authority of the individual

persons who are subject$o

>3 Beitz (1979), pp. 67-183
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It might be thought that this is a claim that Hoblm®mmits to in his derivation of
state authority. For example, | believe RichardKrthinks as much® The claim that
the authority of the state is identical to the autly of individual persons bolsters the
overreaching objection. If we may be convincedviihdraw the presumption against
the authority of individual persons, then, givea ttentity claim, we should likewise
withdraw the presumption against the authorityhaf state. In short, the rejoinder is
that the disanalogy thesis is trivially true. 8gtlo not have their own lives to lead
and, on that account, are manifestly not persomsglier, this cannot motivate a valid
response to the overreaching objection. The staethority is just the same as the
authority of individual persons or it is a faithftdpresentation of their authority. If
the identity claim is true, then an argument thadaes the presumption against the
authority of individuals would also undo the pregtion against the authority of the
state. If the identity claim is true and if we baa convincing argument against the
presumption against the practical authority of widtlial persons, then philosophical
anarchism cannot get off the ground.

Focus on the identity claim. In order to servibe bverreaching objection, it
stipulates that the state’s practical authoritidentical to the practical authority held
by individuals, if individuals have practical authy in the way Darwall, for instance,
believes that they do. Depending on how we intdrgire identity claim, it is either
trivially true or obviously false. If what is mears that the state’s authority is
roughly the samespeciesof authority — that is the particular robust foteniof

authority clarified in Chapter 1 — as the authoptyssessed by individual persons,

> In his Introduction td_eviathan Tuck notes ‘The sovereign’s rights were purely
those of any individual in the state of naturedck (1991), p. xxi
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then the claim is trivially true. But, as | argued (2.2.2), there is a difference
between state authority and Darwallian individuatharity regarding the range of
effective commands. Darwall intends to draft théarity of individuals on the same
robust conception that was drafted in Chapter laitributed to the state in Chapter
2°° However, pointing out that the particular speaisauthority painted in self-
image of the state is equivalent to the particslgecies of authority that Darwall
attributes to individual persons is not a succegssfoinder to the disanalogy thesis.
What is needed is a kind of defence of why theegatuthority is thesame authority

— and not just the same species or conceptiontbbdty — as that possessed by those
individual persons who are citizens of the stathat seems ruled out by the nature of
practical authority. Practical authority relaté® tcommands of one agent to the
obligations of a distinct other. It is not the saas voluntary commitment. Recall
robust authority elevates ‘becaussaid so’ into an obligation for some person subjec
to the authority. How can that simultaneously refer both to the state, conceiotd
as a person by fiction, and to an individual, ‘matuperson subject to that state? If
proponents of state authority wish to reify thetesta self-image as a person in

possession of practical authority, then they caendbrse the identity thesis.

4.4.4. To further consider the standing of the identitgsis, let's return to the
analysis of Hobbes’s theory of state authorityegiabove in (2.4.4). | want to return
to Hobbes’s argument for two reasons. First, ghthibe thought, as Tuck seems to

suggest, that Hobbes’s derivation of state authadntains this identity claim, or if

> He intentionally does so. Consider his refereicelobbes. Cf. Darwall (2006),
pp. 13-15.
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not this claim, then a very similar claim. | dofelieve Hobbes commits to the
position that state authority is identical to thetharity of those individuals subject to
it. Hobbes cannot save the overreaching objecti®@gcond, | want to return to
Hobbes’s argument for state authority to uncowefliws, which [ let lie in the initial
presentation. It furthers the philosophical anatghroject to show that Hobbes does
not make the identity claim and that the argumbat Hobbes does employ toward
the establishment of state authority is unsound. HAbbes is the greatest theorist of
state authority the philosophical anarchist owes diresponse.

Above, | suggested that the identity claim doesse®m to stand on its own.
Nor does Hobbes offer anything in its support. ti® contrary, Hobbes conceives of
the locus of authority as the person of the statee ‘I’ in ‘because | said so’ refers to
the person (by fiction) of the state. For Hobltbe,state is the locus of authority that
is distinct both from any conception of authority the sovereign or from any
conception of the authority of the citizens. Habld@es not think the sovereign has
robust authority; the sovereign is only the moutlpi for the commands of the state.
The state owns the commands; the sovereign atiesuthem.

Nor does Hobbes think that the kind of authoritysgessed by the state is,
strictly speaking, identical to the kind of authpmpossessed by individuals. To see
why, recall that Hobbes equates the duty of noerierence, incurred when a person
transfers their right to represent himself to ttetes with a duty to meet commands
with strict obedience. For Hobbes, this equivaderscrequired to avoid akrasia, or
what he calls ‘absurdity.” Hobbes understands #féer the foundational, state-

making covenant, when the state commands ‘Lét,’'Bhis command is equivalent to

B’s voluntary illocution — that is, B’s self-commanr- ‘I will to ®.” This equivalence
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is important for Hobbes. It supports his committridat the duty of non-interference
requires meeting commands with strict obediencewever, Hobbes’s equivalence
does not support the identity claim in the aboveimeer. The identity claim says
that the state’s practical authority is identicathe practical authority of persons that
are subjects of the state. That is to say, ihésdlaim that an individual’'s power to
impose content-independent duties by fiat is idahtio the state’s power to impose
content-independent duties by fiat. That is theience needed in order to
contravene the disanalogy thesis and support tleereaching objection; however,
this is not the equivalence Hobbes posits. Holdmes not believe that individuals
have the power to impose content-independent dbiyeBat over anyone elskbut
themselve®® For Hobbes, the species of authority that indigidoersons have is not
the robust conception he ultimately attributes lte state; rather, the species of
authority that individuals possess are the pridleght to represent themselves —
what | call the ‘the second conception’ — and fivst' conception’ of authority latent
in whatever other privilege rights that they havighe conception of authority that he
ultimately attributes to the state is born of thensference of the privilege right of
individuals to represent themselves. It is not ethiimg that individuals have before
the foundational, state-making covenant. HenaeHfibbes, the state has a right that

individuals do not have: the power-right to oblgainother persorby command.

*% This point is consonant with Hobbes view thathe state of nature there are no
claim rights as such. The only species of natughlts is the permission. Persons do
not have the capacity to make claims or imposeedutipon others. This is how to
reconcile Hobbes’s seemingly conflicting commeriisw rights in chapters 13 and
14 of Leviathan— that is, Hobbes’s view of the state of natura atate where persons
have natural rights, but yet the notions of righd arong, justice and injustice have
no place. For this line of interpretation, see mkon (1990), pp. 49-50.
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Hobbes can provide no support for the identity igyeand thus cannot save the
overreaching objection.

Before turning to Hobbes’s actual arguments, le¢giew the dialectic that
begins with the overreaching objection. That dlpecholds that the presumption
against authority is unwarranted. This claim ilsstaved by a suggestion that emerges
from Darwall's work that we apply no such presumptito individuals. In fact,
Darwall suggests that we must presume individualsatve robust, practical authority
over one another to make sense of moral claimse ghilosophical anarchist can
guestion Darwall in his own right, as | have do@r, she can grant Darwall the point
and nevertheless hold that since individual persmesdisanalogous to states (the
disanalogy thesis), the withdrawal of the presuamptgainst authority for individuals
should not lead us to withdraw the presumption dtates. The proponent of the
overreaching objection may then reply with the irgjer that the authority of the state
is just identical to the authority of the individsiavho are subject to it. Furthermore,
they may attribute this claim to Hobbes. Howetiee, claim is neither plausible, nor
is it a claim that Hobbes makes.

Let's return to the argument which Hobbdees make for state authority
presented in (2.4.4). To recapitulate: Individuags/e the privilege right to act in
their own name. They may transfer this privilegt to the state — that is, they may
authorize the state to act in their name. When tleeso, Hobbes believes, they incur
a duty of non-interference. Moreover, upon analysiis duty of non-interference is
equivalent to the duty to meet state commands siitlat obedience. Hence, when

those individuals incur that duty, it follows thite state has robust authority over
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them. In short, Hobbes attempts to move from alvidual’'s authorization of the
state to the state’s authority over that individual

This move is illicit. In order for the transfer thfe right ‘to act in the name of’
to generate duties of non-interference which areivedpent to duties of strict
obedience, the transfer would have to entail caystwhich would be implausible to
ascribe to authorization. Two such implausible dibons are permanence and
exclusivity. The normal view of authorization &t when B authorizes A to act or
speak in B’s name, this act of authorization does entail that A is permanently
authorized to act in B’s name. In that case B @mdver withdraw her authorization
of A. Permanence is an implausible feature of anizghtion®’ Nor does B’s act of
authorization entail that only A can act in B’'s reato the exclusion of every other
person, including B. Again, this seems an implalesieature of authorization. Just
because another has the permission to act in yamerdoes not measimpliciter,
that you cannot act in your narfe.

However, for Hobbes to move from ‘B authorizes 8’‘A has authority over
B’ the act of authorization must be presupposeehtail permanence and exclusivity.
In order for the duty of non-interference to be ieglent to the duty of strict
obedience the former duty must entail that the @utiteat all — or nearly all — of the
actions of his representative actor as his owrudieg that species of illocutionary

actions known as commands. | say ‘nearly all' iseaHobbes does not believe that

>" Gauthier agrees. ‘There is surely no reasonke #athorization to be permanent.
If it is intended to cover that commonplace proceduhereby | make someone else
my agent, then it must be possible for authoriratio be withdrawn as well as

granted.” See Gauthier (1969), p. 125.

%8 Regarding this condition, again, Gauthier agre®se Gauthier (1969), p. 125.
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authorization continues to hold when an authoriaetbr performs an action that
threatens the author’s survival. For instanc#jefstate commands a subject to harm
himself, the subject cannot be understood to ovat #ction. For that action, the
subject is neither author, nor is the state aatripe name of the author. Authorship
and authorization unravel for those actions anragight commit which would harm
the authoP? Taking this qualification on board, when an aaiots in an author’s
name and so long as the action does not threateautior’s survival, the author does
not have the option to withdraw his authorizatio®nce granted the authorization
holds, again, so long as the actions the actoroped do not threaten the author.
Hobbes is committed to believing that authorizatr@ither has a lapse date nor can
be withdrawn at the author’s discretion.

Moreover, Hobbes’s move from ‘B authorizes A’ to bfas authority over B’
implies that A’s permission to act in B's name xslasive, that is, when A acts in B’s
name Hobbes intends it to be the case tmiy A has this permission right to the
exclusion of all other actors, including B. To ghis, suppose B self-commands ‘I
am going to notb.” Imagine that the state then countermands ‘L&t.B Hobbes is
committed to believing that if B is to not violatés duty not to interfere with A’s
exercise of the permission right to act in B’s nathen B cannot act in his own name
and execute the self-command. Rather, B must éxdbe content of the state’s
command. If the duty of non-interference engerdiéseauthorization is to equate to
the duty of strict obedience, then A’s permissioratt for B excludes B’s permission
to act for B. In turn, Hobbes must believe thathatization entails an exclusivity

condition.

>9 See Hobbes (1991 [1651]), pp. 94-94 (xiv, 8).
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In sum, Hobbes'’s derivation of state authority ascun the move from ‘B
authorizes A’ — meaning that A has authority, wrearthority is defined as the
permission right to act in the name of — to ‘A lzaghority over B’ — meaning that
A’s commands constitutes duties of strict obedigiocB. Hobbes only moves from
authorization to practical authority by ascribingatures to authorization that we
would deny. In normal cases, granting someongémmission to act in your name
entails neither permanence nor exclusivity, andeitainly does not entail them in
concert. If one denies that authorization necdgshas these features, then one

denies Hobbes this move. Hobbes derivation oé stathority is implausible.

4.4.5. | conclude by reviewing the main line of argumefhis chapter has attempted
to deflate three objections to an essential premmséhe philosophical anarchist
argument, the presumption against authority. Thagections were the argument
from folk beliefs, the argument from the domain dmdits of authority, and the

argument that the presumption against authorityrreeehes. However, the
philosophical anarchist is not yet warranted tooese her view. There is another
premise that requires defence. Even admittingpitesumption against authority,
some may hold that there are certain conditionsribaertheless ground the authority
of the state. The philosophical anarchist musbuheir arguments in order to render
the a posterioriconclusion and thus render her central claim jibdels It is to the

defence of philosophical anarchisnposteriorito which we now turn.
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Chapter 5 — An Authority Worth Achieving

§ 5.1. Introduction

5.1.1. The philosophical anarchist conclusion is tha siate does not have robust
practical authority. That conclusion applies eyudlwe consider the state as Hobbes
did — as some fictive person apart from both sagarand subject — or if we identify
the state as the set of natural persons who créaerpret, and execute legal
directives’ In the latter case, ‘the state’ merely denotemes@roup of natural
persons and not some fairytale, fictive person tbwauich we agree to suspend
disbelief. On this view, there is nothing mystesmr about the statpaceHobbes.

It is just a group of natural persons that makeedam set of normative claims.
Perhaps that is a modest, but intelligible versdnhe ‘identity claim’ (4.4.3). On
either view, the philosophical anarchist argued tha position that the state is a
robust practical authority over those whom it claino possess authority is
indefensible.

The anarchist offers thdnified Argumentoward that conclusion (3.5.3). Two
premises are at the engine of this argument. Térd have attempted to motivate
and defend the first premise, the presumption aganthority. In this chapter, |
attempt to defend the second premise atpesterioriconclusion. To cover all of the

dialectic — that is, the argumentative back anthfersurrounding this second premise

! The latter is similar to David Copp’s conceptidritee state. For Copp, the state is a
system of offices that are occupied by naturalgesr, as Copp puts it, a system of
‘animated institutions.” These institutions areatures of a legal system that is ‘in
force’ for a particular jurisdiction defined by hogeography and membership. See
Copp (1999), pp. 5-10.
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is beyond the present scope; however, | will attetopcover the major moves and
present a new argument in support of it. Sectiand®voted to that task; it completes
the philosophical anarchist argument. With gheosteriori conclusion squarely in
place, the conclusion of thénified Argumengoes through. The state does not have
robust practical authority over persons. The vikat the state’s illocutionary acts of
commands stand as reasons that obligate othecs$ ¢tar@not be rescued.

However, the state may aspire to epistemic authofiitis is a kind of authority
that is justifiable, and, moreover, some of thedibons that are proposed to justify
robust practical authority only go so far as tdifuspistemic authority. In addition,
once we adopt a principle of parsimony, the faet they justify the latter actually
counts against the claim that they justify the fermThis suggestion adumbrates the
argument presented against Joseph Raz'’s serviceioon of authority in (5.2.3).

To believe that the state is an epistemic auth@uiigf not a practical authority
alters the way in which we think about legal dinees. The legal directives of an
epistemic authority are not commarsknsu stricto They are not enacted with the
intent to communicate to the subject that with gle@esis of the command he has a
content-independent duty owed to the commanderetfopn some act. In short,
legal directives communicate reasons, but they db rmecessarily communicate
content-independent reasons. They are not nedgssammands. For instance, the
legal directives of the statgua epistemic authority are signals or epistemic ctim
about what persons have a reason, or more stroaghgcisive (content-dependent)
reason to do.

Once we adopt this view of legal directives, twmsiderations come forward.

First, we care that the legal directives are emhuith theintentionto signal what
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reasons apply to persons in ways that those persamsapprehend. | discuss the
importance of this first requirement as it bearsrufegitimacy in (6.5.5). Second, we
care that the legal directives amdiable — that is, that they are likely to make true
claims about what reasons apply to persons andhbadvised actions will promote
those reasons. The consideration of reliabilitycéntral to epistemic authority.
Epistemic authority, unlike robust practical authgris not conceived to present a
logical relation between a legal directive and asom for compliance. It only
presents a probabilistic relation: depending on helable the authority is, it is likely
to be the case that a legal directive actually {sout a reason or a decisive reason.
We do not wrong the epistemic authority when wendb comply with directives;
however, itis likely that we do act wrongly. Also, because tredation is
probabilistic, the reliability of the epistemic hatity of the government can always
be improved. Section 3 is devoted to the presentadf the state as an epistemic
authority and the corresponding view of legal direxs. Section 4 attempts a view
from above of the main argument thus far.

In sum, this chapter has two goals. The firsbisamplete the defence of the
philosophical anarchidtnified Argument The commands of states that claim to have
robust authority are unacceptable as reasons thwraseThe second goal is to argue
that governments can aspire to another speciesthbity, the directives of which

are acceptable. Epistemic authority is the ontygllof authority worth achieving.
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8 5.2. The A Posteriori Conclusion

5.2.1. Recall that in order to defend tagosterioriconclusion, it must be shown that
for any condition posited to establish the robusicpcal authority of one person (be
they fictive or natural) over another that it doed satisfy both thgustification and
fulfilment criteria. The justification criterion, again, @ilates that the condition, if
met, must be one that actually generates the dugbey in the strict sense. The
fulfilment criterion then adds that the conditiorush be satisfied by the actions of
those who thereby incur the duty to obey (or otledevant satisfying criteria). The
thought is that if these criteria are met, then diaéy to obey obtains as does, by
correlativity, the state’s claim right to obedienddowever, there is no condition that
satisfies the criteria.

It might be thought that considerationsbenefitground the duty to obey in the
strict sense. The state does, after all, providerraous benefits: security, the
possibility of markets, regulation that precludeswumance problems, courts by which
disputes are arbitrated, and on, and on. One stigges that by our acceptance of
these benefits we thereby incur duties of fairnesgratitude that, in order to be
discharged, require that we incur the further tiigy do obey in the strict sense. There
are two ways to argue that conditions of benefindbground the duty to obey. The

first is to attack principles of fair-play or gratile head on. This is Nozick’s strategy,

% This is a way to understand the argumentativeesiyaof A. John Simmons in his
Moral Principles and Political ObligationsSimmons (1979). David Copp presents a
concise summary of Simmons arguments at Copp (1982) 11-13. See also,
Edmundson (2004).
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for exampl€® It is not a strategy | prefer because | do belithat a principle of fair-
play establishes a duty to contribute, so longeatam conditions are met: that the
acceptance of benefit is voluntary, that the bengfipresumptively good:'that the
cost of contribution (including the opportunity tad contribution) is less than the
benefit received, and that the benefits and castgpeoportional in ways that satisfy
norms of fairness. Hence, it is plausible to think that the prineiff fairness does
generate a duty to contribute under certain cambti Note that this is not to say that
the same principle of fairness grounds the periilggi of the enforcement of those
duties. What | fail to see, however, is that tbatabution required by the principle
of fairness should take the form of incurring aydtd obey in the strict sense the
commands of those who provide the benefit. Thateme entirely unfounded. To
point out as much amounts to the second wayatpesteriorianarchist responds to
considerations of benefit. In short, they do neefrthe justification criterion.

There is a similar move with respect to theatural duty to support just
institutions.” Rawls believes that we have suatatural duty; it is not problematic to
believe as much. However, why should the discharge of this dutyuiee that we

incur a further duty to strictly obey the commanéithose persons who embody those

% Nozick (1974), pp. 90-95
* Klosko (1987)

> The argumentative strategy here is to fill out teguirements of what might be a
defensible principle of fairness. Even Nozick admihe possibility of such a
principle. ‘Perhaps a modified principle of faissecan be stated which would be free
from these and similar difficulties. What seemsdaia is that any such principle, if
possible, would be so complex and involuted tha oould not combine it with a
special principle legitimatingnforcementvithin a state of nature of the obligations
that have arisen under it.” Nozick (1974), p. 95

® Rawls (1999), p. 99
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institutional roles? That belief is, again, unfded. Nor is it what Rawls had in
mind. A concern for the stability of just instimts might count in favour of
compliance with its directives, that is, as a cdestion distinct from what justice
requires. Acknowledging that, it then seems a giefdar to suggest that the stability
of justice institutions, much legsstice requires that we take the illocutionary acts of
commands to be reasons that obligate us toware thas issued the commands. The
‘natural duty’ also fails to meet the justificationterion.

It is common for a philosophical anarchist like $pons to argue that whereas
considerations of benefit or natural duty fail teehthe justification criterion, express
consentnevertheless does satisfy the criterion. If B evéw voluntarily commit
himself to A — say, bypromisingA — to take A’s illocutionary acts of commanding a
obligatory reasons to perform certain actions, ttf@mmons believes that B’s
voluntary action would ground A’s right to stricbedience. If B understands the
import of this action as grounding A’s authorityep\him, then his action would, in
fact, ground A’s authority. It would satisfy thesification criterion; however, as
Simmons points out, very few citizens have voluhtamndertaken this action, either
explicitly or, as we might surmise, tacifly.Naturalized citizens who take oaths of
allegiancemaybe an exception, but it depends on what exactly thtend when they
take the oath. Do thayally intend that by their action they incur a duty, dvie the
state, to take the state’s commands as reasonsetute certain actions? As with

Murphy’s use of Tyler's empirical data (4.2.2), timentions standing behind such

" See Simmons (1979), pp. 57-100 and Simmons (19p3)197-269. Also, because
duress is a condition that nullifies the normafimee of consent, it is unlikely that in
general states can attempt to ground their aughortconsent. For given that the
earth is covered in states, what reasonable optmrd a citizen have other than to
consento some state
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oaths are indeterminate. Perhaps oath takersimtelyd to comply with laws so long
as they are reasonably just, but not necessardguse the laws are state commands.
As it stands, consent does not meet the fulfillmeniterion, and hence it grounds
neither the duty to obesensu strictdhe law nor the robust, practical authority of the
state.

This argument is good enough for thgosterioriconclusion. However, there
is perhaps a further reason to doubt that the @ondof consent does not establish
robust authority becauspaceSimmons, it does not meet the justification ciaer |
think we should be suspicious of the claim that déloés of consent, promising, or
other voluntary commitments justify the claim thhe illocutionary acts of the
commands, issued by the recipient of the volun@synmitment, are themselves
reasons that obligate those subjects who have iakéer such a voluntary
commitment to act in certain ways. The view th@isent grounds robust authority is

relatively straightforward. It begins with a claabout promissory obligations.

(1) If A promises B tab, then A has a promissory obligation, owed to Bpto

With that premise in place, we only need to spettify content ofb in the requisite

ways to achieve robust authority.

(2) If A promises B to apprehend B’s acts of comdiag as reasons in
themselves to execute the content of those commathésh A has a
promissory obligation, owed to B, to apprehend &s of commanding as

reasons in themselves to execute the content s tbemmands.
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(2) is a particular instance of the general clgih), so if (1) is true, then (2) is true.
Moreover, the consequent of (2) stipulates B’s sbhpractical authority over A.
Hence, if (1) is true, then it is possible to grdurobust authority by voluntary
commitment. Here we have Simmons’ view. The figstiion of authority depends
on the factual contingency of whether or not sucluntary commitments have been
made. We may only conclude that the state haes dot have robust authoriy
posteriori

There are two reservations about this approachstifying authority. The first
is specific to voluntary commitments. The secomhi@ imore general worry, and we
will address it in the next subsection. Thpriori anarchist, like Wolff, contends that
the deep problem with robust authority is the nottbat the illocutionary acts of
commanding can themselves be sufficient consideratithat count in favour of
executing the content of the commands. The commahdthers are nosimpliciter,
reasons. Only an erroneous voluntaristic view alloel source of normativity would
suggest otherwise. That worry, however, may extegybnd commands to cover a
broader range of illocutionary actions, includingmises. If one presumes that
commands are not reasons — that is, if one is isspk by the presumption against
authority — then why should one not also presuragptomises, in and of themselves,
irrespective of their content, cannot be sufficie@sons to act? If the initial problem
with authority is that the illocutionary acts oframanding are content-independent
and, hence, are not reasossnpliciter, then why should we think that the
illocutionary acts of promising, which are equatigntent-independent, are reasons

that obligate? Moreover, why think any illocutiopaact could establish practical
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authority? The worry is that we have a problemegiress The problem seems to be
that the normativity (or, obligatory force) of ooentent-independent illocutionary act
cannot be grounded by another content-independiecutionary ac Call this
‘Godwin’s worry.® In contemporary parlance, Godwin did not belighat promises
obligate because he did not believe that contetgpandent illocutionary acts, of
which promises are one example, can generate mblightions.

Whether or not Godwin’s worrys a regress problem depends on how we
respond to the deeper question of winalkesa consideration a reason that obligates.
If you have a problem with voluntarism on any vaoia — that is, if you think that
reasons cannot originate with the will — then yaith Godwin, are likely to see a
regress problem here. However, if you are a padicspecies of voluntarist, you
might only have a problem with simple voluntarismthat is, the view that the
commands of another are reasons for the commandgelcsssimpliciter — and thus
you might not see a problem. Kantians, for instameject simple voluntarism, but
they are voluntarists nevertheless. They hold basons originate with the will, but
only with one’s own ‘good will,’ tempered by the rgiraints of the categorical
imperative. For Kantians, reasons originate whth Wwill, but it depends both on the
content of the will and whose will the will is.

To be sure, although they are both content-indegrnidlocutionary actions,

commands and promises are very different. Commareldlocutionary acts issued

8 Scott Shapiro suggests this regress problem. titesy‘One cannot show how a
CIP [content-independent peremptory] reason is iplessby producing another

(alleged) CIP reason. One must first establishrthawill can give me a reason to act
against the balance of reasons.” Shapiro (200399

° See Godwin (1971 [1798]), pp. 102-103.
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by one person with the intent to obligate anoth@romises are illocutionary acts
issued by a person with the intent to bind hersdlhe reflexivity makes all of the
difference. The difference is, of coursehosewill is meant to do the binding, your
own or another’s. The more we emphasize this rdiffee, the less worry Godwin’s
worry causes for the possibility of grounding rabusuthority by voluntary
commitment. There are still major worries with thmeve from consent to practical
authority, however. There are the fulfillment wesrthat | detailed above, and there

is another kind of justificatory worry to which wew turn.

5.2.2. We may hold another reservation about the claiat #icts of voluntary
commitment can ground robust authority. This resgon, however, applies not only
to voluntary commitment, but also to any conditippsited to meet both the
justification and fulfillment criteria set out byheé a posteriori anarchist. The
suspicion is that such a condition could not groumloust authority and to believe
otherwise would be to commit an error of moral cemsg. Specifically, to believe
that some conditions can establish robust autharfigsterioriis to participate in the
error of ‘double-counting™®

To view the error of double-counting, consider s@uppositions. Suppose that
for B some consideratiol§;, — say, a consideration pertaining to benefit@untary
commitment — counts in favour @f-ing. Suppose also that some person, A, who

claims to have robust authority over B, commands B®." Suppose further that B

is aware of the two previous suppositions; he iarawhatC is a reason t@® and that

19 Robert Paul Wolff and Joseph Raz both discussithuble-counting problem, and
both regard it as a problem to be confronted injtistification of authority. See
Wolff (1976), pp. 105-110; Raz (1986), pp. 57-58.
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A commands him tobp. Now, eitherC grounds the relation of robust, practical
authority, or it does not. I€ does not ground A’s robust authority, then, forABs
commandmightcount in favour ofb. It depends if some other consideration grounds
the relationship of robust authority; howev€r,certainly does counts in favour &f

ex hypothesi When B considers whether or notd he will, at the least, considér
and he will consider whether or not A’'s commandiiseason as well. This is the
normal case.

Now, suppose thal does ground A’s robust authority. Here, when Bsiders
whether or not tab, if he counts A’s command as a reason, then hle iwikffect,
countC twice in his deliberation. First, he will conside as a straightforward reason
to ®@. Second, if he counts the command as a reasosedras thereby to couGt
again, given tha€ grounds the fact that the commasda reason. The problem of
double-counting is that B’s reasoning commits san®r of moral mathematics.
Reasons count in favour of certain actions; howewerany deliberative situation,
they only count once, either on their own or emleedeh the support of some
practical rule.

The problem of double-counting complicates theoredlity of obeyingsensu
stricto the commands of robust authority. If the constlens that ground the
authority relation themselves count in favour oé thctions that the authorities
command, then the commands cannot themselves ®®nea As Raz notes,

‘directives and rules derive their force from thensiderations which justify
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them....they do not add further weight to their jiysitig considerations:* In those
cases, commands have no purchase.

The problem of double-counting does not, howevempmletely eviscerate the
reason-giving-force of the commands of authorityt only does so when the
consideration that grounds robust authority alsont®in favour of the commanded
action. If that consideration does not count wofa of the commanded action, then
we should not conclude that commands cannot bemed®causeof the double-
counting problem. However, this makes authowsirder than its advocates expect:
the commands of authority are reasons only if amg&nwthe reasons that ground
authority are not also reasons to act as commanded.

The problem for the justification of robust praeticauthority is that most
considerations that are likely to meet justification andfulfillment criteria are likely
also to count, in and of themselves, in favour eftain actions. For instance, this
seems to be the case with respect to voluntary dtment, which is the only
condition manya posteriorianarchists believeould actually ground robust authority.
Of any command ‘Let BP’ B may always ask, ‘should® because A commanded or
should I® because | promised A that | would do as he sagause he says.” To the
extent that the latter is a reason, the formerais (on pains of double-counting).
However, to believe in practical authority is tdibee that the former is a reason. On

the consent approach, authority curiously appéwens tisappears.

5.2.3 Joseph Raz has devoted significant philosopHaabur to advance two

conditions that together satisfy thestification criterion set by thea posteriori

"' Raz (1986), p. 59
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anarchist. Whether they also satisfy thdfillment criterion depends on the
comparative epistemic positions of those who claractical authority and those who
are subject to those who claim it. It is a corgimgmatter, but unlike with consent,
whether or not the fulfillment criterion is satesfi does not depend on any voluntary
action of those subject to authority. There abj@ms with the attempt to ascertain
whether or not the Razian conditions meetftliéllment criterion. In general, Raz
believes that with respect to some persons in sgprstemic domains, the state does
have authority; however, Raz also believes thastate has all of the authority it
claims — that is, robust authority with respecaliccitizens over all domains of action.
In some, but not all, cases, Raz believesfiiifdlment criterion may be satisfietf
but its satisfaction is only ‘partial and patchy.’ To ascertain if and when the
fulfillment criterionis met is a further epistemic problem. Below(5t2.4), we will
see how these epistemic problems also infect & that the Razian conditions meet
the justification criterion Moreover, excluding consideration of the fulfignt
criterion, Raz’s conditions face a straightforwardblem in meeting thpustification
criterion. | will portray the argument to that conclusiam (5.2.5). Before we

consider the critical arguments, let’s review Ragproach to practical authority.

12 \We are forced to conclude that while the mainuangnt [that is, Raz’s argument
toward thejustification criterior] does confer qualified and partial authority ostju
governments it invariably fails to justify the af@ to authority which these
governments make for themselves.” Raz (1986)38p. 7

13 Green (2005a), p. 509
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Raz’s ‘service conception’ is likely the most dissed analysis of practical
authority’® Here, | review what it entails. Raz prefers tesent the concept of
authority as an already justified concept. For,Ragitimate authority’ is pleonastic;
when he refers to the concept of authority, he adlyjmmeans legitimate, or justified,
authority®™ Nevertheless, when presenting Raz’s concepttais, hielpful to divide
his analysis of authority into justificatory condits — that is, those conditions that if
satisfied would justify some agent’s authority oeéners — and conceptual conditions
— that is, conditions that spell owhatis meant to be justified, what the concept of
authorityis. In the set of justificatory conditions we mayg® what Raz calls ‘the

dependence thesis’ and ‘the normal justificaticesis’:

(1) The dependence thesisll authoritative directives should be based, amo
other factors, on (‘dependent’) reasons which applyhe subjects of those

directives and which bear on the circumstancesreoMay the directive¥’

(2) The normal justification thesi3he normal and primary way to establish that a
person should be acknowledged to have authorityr @reother person
involves showing that the alleged subject is likblgtter to comply with

reasons which apply to him if he accepts the direstof the alleged authority

14 Raz's development of the service conception cartrédeed over the following
works: Raz (1979a), Raz (1986), Raz (1994), Ra®ngR0 That Raz’s analysis is
privileged, consider Shapiro (2002).

15Raz (1994), p. 196; Raz (2006), pp. 1006, 1014

1% Raz (1994), p. 198
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as binding, and tries to follow them, than if heedrto follow the reasons

which apply to him directly’

In the set of conceptual conditions, we may plalse tonditions of content-

independence and the pre-emption thesis.

(3) Content-independencelhe directives of authorities are themselvesstfir
order’ reasons for action and ‘entail no direct reaction between the reason

and the action for which it is a reasdf.’

(4) The pre-emption thesi¥he fact that an authority requires performantcaro
action is a reason for its performance which is teobe added to all other
relevant reasons when assessing what to do, butidshieplace some of

them?®

To be clear, (3) and (4) stipulate what authasty namely, a relation where the
directives of one agent are themselves reasoranfather to act, where those reasons
are both content-independent and displace otheonsathat applied to the agent prior

to and independently of the directive. In Razianignce, the commands of authority

" Raz (1994), p. 198; Raz (2006), p. 1014
18 Raz (1986), p. 35

9 Raz (1994), p. 198
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create ‘protected reasorfS.’ The supposed reason that is ‘protected’ is tie tfeat

the authority commanded. That fact, in and offite®unts in favour of executing the
action in the content of the commaiaaid it displaces whatever other reasons counted
in favour of or against that action. By now, we &miliar with the centrality of (3)

to the concept of authority.

Turn to the justificatory conditions. In the sesiconception, conditions (1)
and (2) justify (3). If the normal justificatiomesis and the dependence thesis are
true, then the service conception holds that thectives of authority are themselves
reasons for those subject to authority. The génboaught is that authoritgerves
those subject to it; they better act on the reasioatsapply to them if they take the
commands of authority as reasons themselves thémeyf attempt to analyze the
reasons themselves.

The service conception is tightly packed. Themdtie goal is to justify (3), the
aspect of authority that most troubles philosoghiaaarchists. The normal
justification thesis, (2), is the main engine tbaes the justificatory work; however,
in order for (2) to be true and to ground (3), tlependence thesis, (1), must also be
true. For how else will subjects better act on teasons that apply to them by
following the directives of authority if those diteves were not informed by the
reasons that independently apply to them? Focuyd)onThe directives of authority
must be based on reasons thlatady apply to the subjects of those directives — that

is, in order for an authoritative command itselfb® a reason t®, it must be based

on reasons ted which apply to the subjects of the command inddpatly of the

20 For a lengthier discussion of protected reasonsheg pertain the strength of
authority’s reasons, see subsection (1.4.2) opthsent thesis.
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command. This raises the spectre of the abovelelmalinting problem. In order to
head off the problem of double-counting, Raz vesgud), the pre-emption thesis.
Authoritative directives are not only content-indedent reasons to perform the
commanded acts, but also they displace the otlasons that count for or against the
commanded action. After the authoritative diregtiv is the only reason on the table;
hence, there is no double-counting problem. Imrtshar (2) to be true and to ground
(3), (1) must be true, but in order for (1) to heetand for (2) to ground (3), (4) must
also be true. This reading of the service conoaptiakes (4) seem ratheal hocas a
conceptual condition. It seems brought in to velih the justification of (3), which
is at the root of the concept of authority. Wel sée in the argument to come that (4)

is a weak link in the service conception.

5.2.4. There are two distinct arguments to the conclusinat the service conception
does not ground the relation of practical authoriBach targets a fault in one of the
two justificatory conditions. The argument thatuss from the dependence thesis is
the weaker and the more convoluted argument. Wi vath it.

Raz is also an advocate of the domain tHésiRecall from (4.3.1) that the

domain thesis holds that in order for the illocotoy act of the command to be a

%1 Raz says, ‘Governments may be acting within thethority when they act unjustly
or immorally.” Hence, he does not buy the argunfestn moral error (4.3.1). He
does ‘not of course mean to deny that sometimesomainor unjust laws are not
authoritatively binding.” However, Raz also clajnfBut clearly some immoralities
may be of a kind that no government has authoatgdmmit. There may, in other
words, be general limits to the authority of goweemts, limits restricting

governmental powers over any of their subjectse fdst of this book is, in part, an
exploration of one kind of such general limits. ndividual liberty.” Given that Raz

believes both that some claims to authority ardifjable and also that there are
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reason for another to enact its content, the cordethmaction cannot b@®o morally
erroneous or irrational for the subject to execul® acknowledge this additional
condition, we might temper the content-independeaqeirement, (3), by the domain

thesis, producing (3’):

(3) Domain restricted content-independencéhe directives of authorities are
themselves reasons for action and ‘entail no dioecinection between the
reason and the action for which it is a reason’dnly when those actions fall
within the morally and rationally proper domain.irdtives that command

actions that fall beyond that domain are not reasdrall.

For Raz, the modification in this conceptual coioditof practical authority
does not present a problem for its justificatiomhe justificatory condition of the
dependence thesis, (1), ought to secure (3’). idlba is that if the commands of
authority are based on reasons that apply to thests, then the commanded actions
will fall within the relevant domain. If the depa#ence thesis is met, in addition to the
normal justification thesis, then together theyugra not only (3), but also (3’).

Heidi Hurd, however, points out that there is ggpmatic problem internal to the
service conception’s justification of (3. The problem arises when we consider the
guestion of how one could know if the dependenesithis satisfied. Hurd believes,

not implausibly, that the answer to this epistenu@stion must make, at the least,

general limits to authority, he is an advocatehefdomain thesis. Raz (1986), pp. 78-
80

2 Hurd (1999), pp. 62-94
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some appeal to the subject’s beliefs about theoresathat apply to them. In order to
know if the dependence thesis is met, and thuseiftommanded actions do not fall
beyond the relevant domain, the point of view @& dommanded subjects must be, at
the least, taken into account. In short, Hurd casito the following epistemic claim

concerning how one would know if the dependencsishgereulfilled.

(E) When a subject is commanded 49 in order toknow whether or not a
commanded action is beyond the domain stipulate(8’lp the commanded
subject must, at the least, consider her pointi@f\concerning what reasons

apply to her.

Hurd’s view is that in order for the justificatoppnditions of service conception to

claim that the service conception meetsftiiéliment criterion we must commit to
(E). However, (E) contradicts the pre-emption ihegl), which stipulates that is a
conceptual condition of authority that, once comdsaare given, the commanded
subject is barred from considering other reasoasdbunt in favour of or against the
commanded action. The emphasis on this contradid8 at the crux of Hurd’s
argument against the service conception. In otdebelieve that (1) and (2) are
fulfilled and, hence, do actually ground (3’), thea must endorse (E); however, in so
doing, we thereby reject (4). In the terminologytloe a posteriori anarchist, the
service conception cannot both satisfy th#illment criterion and include (4) as
ingredient to what is to be justified. This islaar way to explain Hurd’s charge that

the idea of a protected reason is ‘incoherent.’r Elearge is meant to indict the
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service conception whose purpose is to ground atahive directives as protected
reasons.

The contradiction that Hurd clarifies is even mpreblematic for the service
conception than she notes. Recall that (4) isdaen that prevents the double-
counting problem from spilling onto the service ception’s grounds for practical
authority. Once we reject (4), as Hurd believed e must, (1) and (2) succumb the
double-counting problem. That is bad news for $hevice conception’s ability to
ground (3).

If the double-counting problem strikes you (agrikes Wolff and Raz) as a real
problem, then Hurd’s contradiction puts the sendgoaception in the following bind:
(4) is necessary for the justificatory conditiorighe service conception, (1) and (2),
to ground (3’); however, (4) precludes a reliahldgment about whether or not the
justificatory conditions (1) and (2) have been mét. short, the service conception
cannot satisfy both thgistification criterionand thefulfillment criterion One must

give way, yet both must be met to satisfy the @ufmhical anarchist.

5.2.5. The above critique of the ability of the servamnception to ground practical
authority largely focuses upon problems that isBoen the dependence thesis in
conjunction with the conceptual theses. When ve® &lring into focus the other
justificatory thesis, the normal justification tieesa more straightforward critique
comes into view. In short, it is unreasonable ébdve that the justificatory theses —
(1) and (2), above — grounds (3) or (3'). Why dHowe believethat, given (1) and

(2) also ground a less committed conceptual thesiscerning the reasons of

authority? A principle of parsimony suggests tiigfl) and (2) ground some other
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less complex conceptual thesis, then we should bwlieve, without further
justification, that those conditioredso ground (3). Occam’s razor cuts deeply into
the service conception.

Compare two alternative conceptual theses aboutoetyt>> The former
incorporates,ex hypothesi (3) or (3') whereas the latter does not necelgsari

incorporate (3) or (3'):

The Practical Authority Thesislf A performs the illocutionary act, ‘Let B,
then that act, in and of itself, is, at the leagtro tantoreason for B tab, so

long as® falls within the relevant domain.

The Compliance Thesiff A performs the illocutionary act, ‘Let B, then

there is a reason or, more strongly, a decisiveoreéor B tod.

The practical authority thesis is more committeaintbthe compliance thesis; it
stipulates more. Whereas the compliance thesgeist with respect to the origin of
the reason, the practical authority thesis makesftnther claim that, against the
presumption against authority, the illocutionary atthe directive constitutes @o
tantoreason for the directed subject to act in a aeray. The difference between
these two theses about authority is that the fortakes (3) — the requirement of
content-independence — as ingredient, whereasttez Hoes not. Given that (3) is a

conceptual thesis of the service conception, thim tlaim of the service conception

23 Mark C. Murphy presents analogous theses abotnedizuthority. Murphy also
provides a detailed argument for the compliancesisha@s it pertains to divine
authority. See Murphy (2002), pp. 16-45.
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is that (1) and (2) ground not only the compliaribesis but also the practical
authority thesis. Of course, if the practical auily thesis is true, then so is the
compliance thesis; however the justificataygal of the service conception is the
former, not the latter.

Focus on the compliance thesis. What would justfyHere is an argument for

which the compliance thesis is the conclusion.

(i) If A directs B to®, then A believes that there is a reason or, mooagly, a
decisive reason for B 1®.
(i) If A believes that there is a reason or, mst®ngly, a decisive reason for B to

®, then (most likely) there is a reason for Bito

(i) The compliance thesisf A directs B to®, then there is a reason or, more

strongly, a decisive reason for Bao [(i) and (ii)]

The conclusion validly follows from the premisest ywould we endorse (i) and (ii) as
sound? | suggest that, if we believe that the dépece thesis, (1) above, is true of
A, then we would regard these two premises as solmdhct, it seems that the truth
of (i) and (ii) explain the truth of the dependeticesis. The dependence thesis states
that authoritative directives should be based @sars that apply to the subjects of
the directive, independent of the directive. Ppsh@) and (ii) usefully explain the
relation, ‘based on,’ in the dependence thesishaf is so, then the dependence thesis
grounds the compliance thesis. This is perhapsiadpconclusion. The dependence

thesis states that directives should be ‘basedeasons that apply to the subjects of
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the directive. The compliance thesis holds thatdirective is issued, then the subject
to the directive has a reason to execute the daesttion. The relation is analytic. If
the dependence thesis is true, then the complidueses is true.

The justificatory conditions of the service coneeptground the compliance
thesis. If (1) and (2) are true, then wheneveraathority issues a directive, the
directed subject has a reason to act as direct€de fact that the justificatory
conditions ground the compliance thesis creategeaial burden to show that they
also ground the practical authority thesis. The spdmiaden is due to a principle of
parsimony, or Occam’s razor. We should not make theories unnecessarily
complex. This methodological principle applies ooty to the theories of natural
science, but also to normative theories and, hetacaprmative theories about, for
instance, why we should execute those actions db#torities direct us to enact.
Without a special justification, it would be unnssarily complex to hold that
whenever an authority issues a directive, the thresubject has a reason to aotl
the reason is to be identified with the illocutionact of the directive itself. If we do
not have a special reason to believe the last €Jausich is simply (3) above, then its
addition to the compliance thesis — which e@ehave grounds to hold if (1) and (2)
are true — makes for an unnecessarily complex atadwauthority. In short, once the
compliance thesis is justified, Occam’s razor deasam further argument to show the
practical authority thesis is also justified.

Does either of the justificatory theses of the mervconception ground the
additional belief? The dependence thesis does Ihgastifies the compliance thesis,
but it does not warrant the practical authoritysteeover and above the compliance

thesis. That is clear from its very meaning.tifiidates that directives are to be based
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on dependent reasons, not that directives are baserkasons because they are
themselves content-independent reasons. If thecseconception is to justify the
practical authority thesis, then the work must lomed by the normal justification
thesis, (2).

Does (2) provide the extra grounding for (3) on)?3'The normal justification
thesis states that authority is justified if thdjsat better complies when he accepts
the directives abinding Much rides on what is meant by ‘binding.” Wegimi admit
that subjects to authoritative directives mighttérecomply with the reasons that
apply to them if they took those directives seripus that is, if they took them as
binding in a very broad sense. Taking the direstiseriously is what matters.
However, why should we especially believe thatpider to better comply, subjects
must take the directives seriouslyundefeategbro tantoreasons or even @so tanto
obligations owed to the authority? Suppose subjemik the directives seriously as
highly reliable signals regarding what reasons thaye. If subjects took directives
seriouslyin that waywould they comply less well? Why must better cbamze be a
function of taking directives as undefeai@ tantoreasons, or even gso tanto
obligations, as opposed to highly reliable sigmalgarding what reasons they have?
What grounds do we have to believe that it is resmdly the case that subjects better
comply with the reasons that apply to them if thake the concept of an authoritative

directive to entail (3) and not (5), where (3) &bjlare as follows:

(3) Content-independencelhe directives of authorities are themselvesstfir
order’ reasons for action and ‘entail no direct maction between the reason

and the action for which it is a reason.’
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(5) Epistemic signats The directives of authority are epistemic claionssignals
that the directed subject has a reason or, mooagiir, a decisive reason to

execute a particular action.

The normal justification thesis is silent on thegeestions. Unless we have a
clear answer to that query, Occam’s razor cuts.tht\t a further story of why
authorities and subjects must take authoritativeectives to be themselves
constitutive of reasons, the normal justificatibedis, (2), does not meet the burden
of proof demanded by a methodological principl@afsimony. We should stick with
the simpler theory. The service conception prowvithe justificatory grounds for the
compliance thesis, but it is not clear that it ajsounds the practical authority thesis.
As such, the service conception fails to meet tiséfjcation requirement set down by
the a posteriorianarchist. It is not only the case that governséail to fulfill the
conditions of the service conception — accordingR#x, that is why they do not
garner all the authority they claim — but also t®rvice conception does not
necessarily meet the justificatory criterion in finst instance.

In the above argument against the capacity of (i &) to meet the
justificatory criterion, the suppressed premisethiat the view that authoritative
directives are epistemically reliable signals isatetically less complex than the view
that authoritative directives are themselpes tantoreasons or, more stronglgro
tanto duties. Here is a ground for the suppressed peemFor (1) and (2) talso
ground the practical authority thesis the correcioant of the normativity of at least

some reasons must be some variant of voluntaristowever, for (1) and (2) to
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ground the compliance thesasy candidate account of the normativity of reasons,
including voluntarism, is compatible. To take aedtive as a reliable signal is not
necessarily to commit to any further view of winakesthe directive reliable. For
instance, when | take as reliable the climate $siEm signal that further carbon
emissions are likely to lead to climate changep hdt commit to a specific position
about why, over time, the scientific method produtee justified beliefs, nor do |
commit to any position on the correspondence orecatce theory of truth. The
general point applies to both scientific claims aththhe empirically observable world
and to epistemic claims about what we should devloat we owe to one another.
Hence, to believe that (1) and @¥o ground the practical authority thesis in addition
to the compliance thesis is to believe somethinghhmore precise and theoretically

committed — hence, the suppressed premise.

5.2.6. This concludes the discussion of thposterioriposition. It seems to hold. Of
the conditions that are advanced to justify thati@h of robust authority, none meet
both the justificatory and the fulfillment criterial have offered two arguments for
why this conclusion is also true of the Raz’s firsdtory theses. With tha posteriori

conclusion in place, the presumption against aitthoemains undefeated, and the
philosophical anarchist conclusion follows. Thatstdoes not have robust practical

authority over those persons over whom it is claineehave authorit§

24 If consent justifications can be salvaged from doeible-counting problem, the
precise philosophical anarchist conclusion wouldtha&t the state does not have
robust practical authority over the vast majorifytimose persons over whom it is
claimed to have authority. | say ‘vast majorityven that the vast majority have not
given express consent to a state on any undersamdiconsent where that action
produces moral obligations, much less with the istpuunderstanding of the precise
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§ 5.3. Epistemic Authority and Legal Directives

5.3.1. The attribution of robust practical authority toe state is indefensible;
however, we may in principle justifiably attribué@other species of authority to the
state. This species of authority is epistemic.cdRefrom (1.2.2.) that epistemic
authority is the following relation between theeditives of one agent and reasons for

belief of another.

For two agents, A and B, A is an epistemic autlidot B if and only if, as a
result of A’'s directives, B has a reason to belithat there is a reason ®or,

more strongly, a decisive reasondto

Epistemic authority may successfully be attribuit@dhe directives of the state.
By that claim, | do not mean that particular, extatates are justified to claim
epistemic authority. | mean the more modest idest the claim to epistemic
authority is justifiable. Here | will not offer aargument for why particular states are
justified to claim epistemic authority. Rathehdpe to begin the more preliminary
task of clarifying what the claim to epistemic awity consists in and what criteria
must be satisfied in order for the attribution pistemic authority to be successful.

To begin, note that the state issues legal direstivAmong other actions that

they undertake, states enact legal directives. malg understand those directives as

philosophical formulations of command, obediencel abligation with which we are
working. For one’s consent to be morally binditiggy must be cognizant of what
they are doing. It is highly unlikely that peopi@untarily commit to the authority of
the state on ouobustformulation of authority.
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signals or epistemic claims. Of course, legaldiives are also commonly understood
as coercive proposals. | will discuss the lawlatren to coercion in the next chapter;
however, for the present, the notion of laws asagjor epistemic claims allows us to
view the kind of authority that one might defengibltribute to the state — namely,
epistemic authority.

If we are to conceive of legal directives as, astan part, signals, then we must
have an idea of what they signal. We might thivdt the law signals the likely action
of others, including both the actions of otherd @@ likely to come in the form of
compliance with legal dictates and the actions tbers that are likely to come as
sanctions in response to noncompliaficéegal directives do signal likely action, but
that is not all that they signal. Legal directivex only signal what actions are likely.
They also refer to — even if not always explicitythe existence ofeasonsthat
persons have to act in specific ways. Legal divestmay not explicitly point out the
specific reasons persons have to act in certairswdihe legal injunction itself may
only explicitly refer to an action and not a reagery. ‘Keep Left’); however, we
might understand the legal directive implicitlyriefer to the existence of a reason to
perform the directed action.

Given that the fact that others are likely to acti particular way sometimes
counts in favour of acting in that way — say, whemnfronted with a classic

coordination problem — these comments about thealigg of actions and reasons

%5 This is the position Laurence Claus adopts in‘Hie Empty Idea of Authority.’
Claus states, ‘This article argues that law’s tgeaesis is evolutionary and that its
guidance of behavior is purely a function of it€sss in signaling the likely action
of others.” Claus (2008), p. 15. It is also reisuent of Oliver Wendell Holmes’
view: ‘The prophecies of what the courts will do fact, and nothing more
pretentious, are what | mean by the law.” Holn#39{7 [1897]), p. 994
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are perhaps minor. Claims about likely action barnclaims about reasons to act in
certain ways. A legal directive points out thatess are likely to drive on the left,
and this fact counts in favour of my also doing stowever, to put the primary focus
on likely action is to miss the purposive naturelas@. Laws are often made and
made with a purpose — broadly, to get people tehitmys?® One way we may get
people to do things is to facilitate their appretien of reasons to do things. The
purported reason might be immoral or faulty. Néweless, when we attempt to get
people to do things we, at bottom, try to make thealeve that some consideration
counts in favour of performing a certain actionegRrdless of whether we are sincere
or manipulative in our attempts to get other pedplact, we purport to offer reasons.
One might object that force or physical compulsima ways of getting people to do
things that do not fit this model; they do notohxe appeals to reasons. However, if
we were to use physical compulsion or force, thenare not gettinghemto do
anything. There is no appeal to their agency, oy use of their bodies. We get
persons to do things by communicating reasons. s Thialways the case, legal
directives included’ If laws inform of us what action is likely that because laws

inform us of reasons there are to act.

%6 The emphasis on the purposive nature of law —ishahe point that laws are often
things that are made with a purpose — echoes m dRaiss Harrison makes: ‘I still
think that we may gain some insight into the natfreaw by appreciating that it is a
purposive activity and that it is states that ia fiist instance have these purposes.’
Harrison (2007), p. 163

> Hence, | feel tension with Leslie Green’s claimatth_aw is ... not essentially a
motivational device, it is essentially an infornoaial device.” Green (2005b), p. 573.
| do believe that the law is an informational devabout what reasons there are; but
given what it is an informational deviedout(i.e. reasons), it is also a motivational
device, even if it is not always successful as such
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To conceive of the state as an epistemic authartymust first conceive of its
legal directives as epistemic claims or signals e directed subject has a reason or,
more strongly, a decisive reason to execute acodati action. Legal directives signal
both (i) that we have reasons to act and (ii) wheatticular actions those reasons
require. This view of legal directives is in ditemontrast to the view denied by
philosophical anarchism — namely, that legal divest are themselves content-
independent duties that are owed to the lawgivéhe view that legal directives
signal reasons or duties already seems to be digrositaked out in the debate
concerning the nature of legal authofly.At least part of what it is to be a legal
directive is to be a claim, which is truth-apt, abthe existence of some reasons to
act or, as Heidi Hurd puts it, about the truth ofme deontic propositiofi. In this
case, | prefer to speak of reasons instead ofglufidie law may refer to reasons that
are not, strictly speaking, duties that residéheariealm of what we owe to each other.
For instance, the law’s directives may signal tielgical reasons to promote some
good state of affairs, but not necessarily becauwsewe it to others.

Taking the view that legal directives are episteroigims or signals as a
conceptual condition of the state’s epistemic adth@llows us to grasp some of its
other features. First, epistemic authority obtaimghe degree that its claims are
reliable — that is, to the degree that its claims kkely to be true. Epistemic
authorities are reliable, not infallible, with regp to the truth of their claims. If the

state, through the enactment of its legal direstive to be an epistemic authority,

28 Both Heidi Hurd and Philip Soper adopt this viefviegal directives. See Hurd
(1999), pp. 153-183 and Soper (1996), pp. 215-248.

29 Hurd (1999), p. 154
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then it must be the case that the claims abouefi®ence of reasons are reliable.
The signals of epistemic authority are likely tothee*

To conceive of the state as an epistemic authoatgmits to a view about the
nature of law. The concept of the epistemic autthaf the state does not entail a
necessary relation between a directive and a reémogompliance, as does the
concept of practical authority. Epistemic authoahly entails a probabilistic relation
between legal directives and reasons for complian€e¢he state sincerely enacts a
legal directive that persor, then it is likely true that persons within itgigdiction
have a reason or, more strongly, a decisive re@s®n It is not integral to the idea of
the state’s epistemic authority, as it is to theaidf the state’s practical authority that
legal directives themselves constitute obligatitmngbey, which are owed to the agent
who issues the directive. The only necessary tiamdof the directives of epistemic
authority is that they have a tendency to correefiect what reasons there are.

To conceive of the authority of the state as episteand not practical is
consistent with the position that there is no neassrelation between the existence
of a legal directive and the existence of a mowdy d That position is often attributed
to legal positivists, but it is not essential te tontemporary positioft. Rather, legal

positivists (qua legal positivists) are primarilgtarested in the question of what

30 Just how likely does likely have to be in orderdpistemic authority to obtain is an
inquiry that | will not take up here, but for twaldly contrasting positions compare
the position of David Estlund with one that we ntigltribute to Raz. The Razian
position is that for epistemic authority to obtdeygal directives must be more reliable
than the beliefs of those purportedly under thehantly’s jurisdiction. Estlund’s
much weaker position is that for legal directivese reliable, they must avoid a set
of ‘primary bads.” See Raz (1986), p. 53 and Bstl(2007), p. 163.

31 Cf. Soper (1996) and Green (2008).
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makes something a law. An answer that unites thegition is that what makes
something a law necessarily lies with the genessoarce of that thing and not that
the thing necessarily constitutes or reflects aainduty>

Legal positivists can admit the epistemic authootythe state. To regard the
state as an epistemic authority is to believeitedégal directives signal the existence
of reasons or duties. On this view, the legaldlives of the state do not necessarily
constitute moral claims themselves, nor do theyessarily reflect or signal moral
duties. At most, the relation between the legatdalives issued by an epistemic
authority and moral duties is evidentiary and plolstic. Of course, the directive
may claim that some reason is decisive when, ity fa¢s not, or it may claim that
there is a reason when there is not. In shortditeetive may signal incorrectly. For
legal positivists, these possibilities would nadliot its status as a legal directive. A
legal directive is a legal directive because itiéssfrom the wellspring that makes

some utterances Iaﬁ

32 Within the context of legal positivism, Hobbesaisurious case. The roots of legal
positivism lie with Hobbes’s identification withvuaas the command of the state.
Laws have their source in state commands. Howehere is a tension among (i)
Hobbes'’s view of state authority, whereby state mamds constitute moral duties,
(i) his standing as a legal positivist, and (itle contemporary legal positivist
position that there is no necessary relation batvike existence of a legal directive
and the existence of a moral duty. There is armha among these positions that is
probably avoided by classing Hobbes in the conteargaategory of ‘inclusive legal
positivism,” which allows for a greater familiaritetween law and morality, so long
as morality enters at the source of the law.

¥ Also, to close the back door, | am not claimingtth reliable signal about reasons
is a sufficient or even necessary condition of lavinere might be laws that cannot be
construed to signal the existence of reasons -efample, some laws that confer
Hohfeldian powers on certain persons. With respettgal positivism, all that | am

claiming here is that legal positivists may beli¢hat the state might be an epistemic
authority, may conceive of at least some authdovédegal directives as signals about
reasons, and still maintain their positivism. @laiabout the nature of state authority
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5.3.2. To conceive of legal directives as signals or epmt claims about reasons
may invite an objection to authority that we coesetl above — namely, the error of
double-counting. The double-counting problem se&mese-emerge when we note
that the signals of epistemic authority are thewesekeasons. For it is true that a
directive of an epistemic authority purportsctmunt in favour osomething — namely,
the belief that there is a reason or, more strqraglyecisive reason. The directives of
epistemic authority also purport to be reasons.

With this on board, the error of double-countingraes to return. Here is why.
Suppose an agent, B, is deliberating about whetremot to ®. B counts
considerationC as a reason t®, and B has received a directive from an epistemic
authority which signals that is a reason té®. Now, to invoke the double-counting
thesis here is to claim that if, in addition@pB alsotakes the directive as a reason to
®, B has committed an error of double-counting. Tdigection is that B has
effectively countedC twice. Hence, ifC is a reason t@, then the legal directive
cannot be a reason @ or vice versa.

When confronted with the double-counting objection practical authority,
Raz’s move is to take the legal directive as tlesoa to® and to claim that it pre-
empts all other reasons ®. For practical authority, the double-counting lpem
bites. As we considered above, this is becausdeth@ directive of a practical
authority purports to be a reason to perform soni®ra that other reasons, which

count in favour of practical authoritg/so count in favour of performing. However,

(and, hence, the authority of its directives) migbt exhaust claims about the nature
of the law.
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for epistemic authority, the invocation of the dmibounting problem misfires. This
is because the directives of epistemic authorilhoagh they are reasons, are not
themselves reasonsd Rather, they are reasaasbelievethat there are reasons or,
more strongly, decisive reasons@ The directives of epistemic authority are not
themselves reasons

That claims holds whether or not we understandefsels actions or as mental
states. If we take beliefs to be actions thendihectives of epistemic authority are
not reasons t® — say, to pay taxes — but rather to take some attten,y, wherey
is to believe that there are reasons to pay talfese do not take beliefs as actions,
but rather the much more common view that beligfs mental states, then the
directives of epistemic authority are not reasan® t- say, to pay taxes — but rather
to have a certain mental state, the content of wiscthat there are reasons to pay
taxes. In nether case is the directive of an epist authority a reason to pay taxes.
It is a reason that counts in favour of the behet there are reasons to pay taxes.

To claim that the double-counting problem does apmily to the directives of
epistemic authority is to commit to a rather preasd significant distinction about
particular kinds of reasons that exist underneag¢hlarger concept of a reason — that
is, a consideration that counts in favour of. Reasfor action are distinct from
reasons for belief. That distinction holds truetloé slightly more complex case
between reasons for action and reasons for theflibét there are reasons for action.
A reason tad is distinct from a reason for the belief that thex a reason t®. That

may sound like philosophical hocus-pocus, but aknJGardner and Timothy
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Macklem point out this distinction is quite familias it undergirds the distinction
between a justification and an excdse.

Above, in (1.4.1), | referred to this distinctioetlveen reasons for action and
reasons for the belief that there are reasonsdiiwraas the distinction betwegmo
tanto reasons an@rima faciereasons. There, we noted tipab tantoreasons can
conflict. They retain their reason-giving forceeavif the action they favour is not
performed. They are still reasons that count woda of acting in that way.Prima
facie reasons do not have such residual force. If wenkmore about a deliberative
situation, some considerations that were previoysliyna facie reasons may
disappear as reasoits. Only pro tanto reasons are candidates for being decisive
reasons; only they can obligate and explain thengftdness of certain actions.

Whereas practical authority purports to offgrra tantoreason to act, epistemic
authority purports to offeprima faciereasons. To defend the state as an epistemic
authority is to construe its legal directives agviting prima faciereasons to believe
that there ar@ro tantoreasons to act in certain ways. That idea erdadlsrtain idea
about the wrongfulness of noncompliance with ledjedctives. We do not wrong an
epistemic authority when we do not comply withdtsectives. For those directives
only purport to bgrima faciereasons, reasons which do not explain the wrongfd

of certain actions. However, depending on howaladi the epistemic authority is, it

3 ‘The contrast here is between having reasons dtiora and having reasons to
believe that one has reasons for action. It cpaeds to the distinction, well known
to all lawyers, between justifications and excusd&3ne justifies one’s actions by
reference to the reasons one had for acting. Gautisens are excused in terms of the
reasons one had for believing that one had redsom@stion.” Gardner and Macklem
(2002), p. 444

% Hurley (1989), p. 133; Gardner and Macklem (200p),442-447
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is likely that we do act wrongly or that we act inygahat are not favoured by the
reason which is decisive for us. Hence, the disishing features of practical
authority — content-independence and the wronginigron — do not obtain for
epistemic authority. The directives of epistemitharity do not themselves purport
to bepro tantoreasons to act, nor does noncompliance with thagsetives wrong
the authority. So long as the epistemic authastyot infallible, noncompliance is

not evemecessarilymorally wrong.

5.3.3. Epistemic authorities supply reasons to believe there are reasons to act.
Must theyintend to do so? Are intentions in any way necessary to epistemic
authority? It is certainly normal to attribute épistemic authorities the intention to
advise, to signal what reasons there are. Moredlvés a conceptual condition of
practical authority that there is an intention, ethilies behind a command, that the
command is a reasGh. However, the existence of such an intention fzpsuprima
faciereasons is not necessary to the concept of epcstarthority.

An essential condition of epistemic authoritieghat their directives reliably
supply prima faciereasons, not that they necessarily intend to do@bcourse, the
presence of an intention to supplprama faciereason does not disqualify a person as
an epistemic authority. Counsellors can obvioumyepistemic authorities (in fact,
that is what they aim to be!) The present clairarily that such an intention is not a
necessary condition of their being an epistemibaity. Whether or not an agent or

group of agents is an epistemic authority depemdshe reliability of their directives

% See section (1.2.2.) of the present thesis asaséarmor (1995).
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alone, not on their good intention to be reliaBleThat is a conceptual point. We
might wonder whether there are examples of epist@mthorities concerningrima
faciereasons that lack the intention to supply them.

| believe one example is democratic legislature®r—example, Congress or
Parliament. To be sure, legislatures are compo$éepislators who are actual agents
with specific intentions when they draft, revisegdavote on bills that become statutes.
A particular statute, however, is not itself theguct of a single intention. Rather, it
is likely the product of,inter alia, logrolling, compromise, political expediency,
procedural rules on the passing of bills, and peshthe occasional attempt to get
people to do what justice requires. (Recall thputist adage of laws and sausages.)
We cannot plausibly ascribe a single intention tstatute enacted by a democratic
legislature® There is no single mind or person behind its emant, and thus rarely,
if ever, a shared, single intention. To returrefbyito Hobbes, this point raises doubts
that a constitutional democracy can be made igtklé by his conception of the state
as a single person that bears practical authorityyany conception of the state that
makes an implicit reference to the state’s singtefjed will.

Nevertheless, such legislation can and does oftgralswhat reasons there are
to act and what particular actions those reasogsine Moreover, to argue that
democratic legislatures are epistemic authorids iargue that democratic legislation
canreliably signal what reasons there are. The point abtiabilty is a comparative

one. To justify the epistemic authority of a denadic legislature or any group of

3" Hurd emphasizes this point about epistemic authotiurd (1999), p. 154

3 Jeremy Waldron points out that ‘under the condii@f modern legislation it is
often implausible to describe legislative actsrasritional acts, even though they take
place in an intentionally-organized context.” Walal (1999), pp. 121-122
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agents is to argue that, with respect to what reaitere are and what actions those
reasons require, its directives are more reliahbn tthe judgments of individual
citizens — including citizens who are party to ligislation — absent its directives. Of
course, at times, in some areas of enquiry, thgmahts of individual citizens or
smaller, less representative groups of citizens lvalmore reliable. In those cases,
the directives of the epistemic authority will noé¢ epistemically authoritativéor
those particular persons Hence, epistemic authority will also be ‘partiahd
patchy.?® However, that consideration does not preclude phssibility of an
argument that shows that the directives of a deatioctegislature or some other
group from being epistemically authoritative forshoitizens, most of the tinfé.

The intention of members of a group, such as a deatio legislature, to
produce reliable judgments about what reasons we laad what actions those
reasons require is not necessary to epistemic atythbowever, it is plausible (but
not essential) that the presence of such an iotenti the minds of those who issue

directives contributes to the epistemic authorftyhat group. This has been a thesis

39 Green (2005a), p. 509. The qualifications Razsi@bout his view of practical
authority apply to the attribution of epistemic laurity to certain agents or groups of
agents.

0 How this can be the case with respect to democradyat is, how democratic
legislation can produce signals of greater comparatliability than the individual
judgments of citizens without the shared, overgdimtention to do so — is a
fascinating line of research in social epistemolo@here are several contemporary
attempts to explain that fact and, hence, justify épistemic authority of democratic
legislatures. See Landemore (2008), Waldron (1,988hough Waldron is not
sufficiently clear on what species of authoritysigoported by the epistemic merits of
democratic legislature; however, epistemic autkiasithe most defensible candidate.
On this point, see Marmor (1995), p. 346-7. Myipos is that the epistemic merits
of decision makers, including democracies, supnnost, epistemic authority (and
never practical authority).
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integral to democratic theory since Rousseau’s asiplihat citizens separately make
private judgments about the content of the genetll) and perhaps even since
Aristotle’s ‘many minds’ argumerit. | do not claim that the presence of such
intentions cannot contribute to the justificatiohepistemic authority; my claim is
that it is not a necessary condition of such afjaation.

Intentions matter. The intention to produce rdéajudgments about what
reasons we have and what actions those reasongeregatters. It just does not
matter as a necessary condition for the existeh@pistemicauthority. It does not
matter as a necessary condition for the episternitioasity of legal directives.
However, as we shall see in (6.5.5), the intenttoproduce reliable judgments about
what reasons we have does matter as necessaryioorafi thelegitimacyof those

directives.

§ 5.4. Beyond Authority

5.4.1. As we noted in the beginning, there are many vtayget people to do things.
One way to get people to do things is to commaedtto act and have them believe
that your commanding them to act imposes a dutthem, owed to you, to act in the
commanded way. The attempt is to claim that aagerelation holds between your
commands and their reasons for action. Thosebttlave in the robust authority of

the state believe that, if this claim is justifi¢den it is an acceptable way for the state

*1 For an epistemic reading of Rousseau’s concephi@feneral will, see Grofman
and Feld (2002). For one comment on Aristotle’safm minds’ argument see
Waldron (1999), pp. 136-138.
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to get people to act in certain ways. The philbsogd anarchist disagrees. The
state’s claim to robust practical authority is ifefesible, and thus to command under
that pretence is an unacceptable way to get peome things. However, the state’s
claim to possess robust practical authority isamdy indefensible. As we shall see in
the Conclusion, it is alsarong

By contrast, when an epistemic authority issuesctiives, it is an acceptable
way to get people to do things. Those directivesemacted to signal what reasons
we have and what actions those reasons requirsonh@ cases, legal directives allow
persons to apprehend what reasons they have, asé plersons will act in ways that
those reasons require. However, people will notagé do what the (decisive)
reasons that apply to them require. This is tise @ven when they credibly believe
that there are (decisive) reasons that require tegat in certain ways — that is, even
when they are aware of the signals of epistemibaity. There is a gap between
what we have (decisive) reason to do and what webeamotivated to do. The
presence of this gap is not solely explained bypiignce of reasons or their demands.
We are not angels.

The reliable signalling of reasons will not get pleoto do everything that they
are morally required to do. Nor will it get peopbedo everything that would be good
for them to do. There are limits to the efficadyepistemic authority. States cannot
rely on epistemic authority alone to prompt thaéacbf persons. These are obvious
truths. They explain why we must sometimes respdther means to get people to
do things. With respect to those other means, ave that they are rationally and
morally defensible. (It is on these grounds that philosophical anarchist blocks the

state’s appeal to practical authority.) Howev@istemic signals and commands are
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not the only ways that states may attempt to getoms to act. Authority, under both
its practical and epistemic subheadings, is nobtilg appeal that states make. States
also get people to act by other means, not leashath is coercion. Moreover, states
appeal to théegitimacyto do so. Coercion is basic to political philospp So is the
concept which warrants coercioviz. legitimacy. It is to an analysis of that moral

concept — which is quite different from authorityo-which we now turn.
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Chapter 6 — Legitimacy

§ 6.1. The Concept of Legitimacy

6.1.1. What does it mean to say that the state is legiifhaThe philosophical
anarchist argument supports a conclusion about ivdaesnot mean. A government
is not legitimate because it has robust practical authoner those whom it claims to
have authority. This is a surprising claim. Innp&ases, when it is said that the state
is legitimate what is implied is that the state hagtimate authority. Philosophical
anarchism contends that cannot be. If the legtyra a government does not mean
that it is a robust practical authority over soneespns, how then should we conceive
of its legitimacy? The present chapter takes igpdhallenge.

My concern is to clarify what legitimacy is, what @account of legitimacy
consists of. | want to explore what a principldegfitimacy is a principlabout This
enquiry is distinct from the enquiry that seeks d@lheunds or the defensibility of the
endorsement of one candidate principle of legitynager another. The history of
liberal thought contains several examples of lagitly principles: the harm principle,
the samaritan principle, the Rawlsian ‘liberal piple of legitimacy’ (a reasonable

acceptance principle), a reasonable rejectabilitpciple, objective list principles,

! Here is one representative statement of the tvaditview, with which the literature
is rife. ‘While there are, of course, many serddsgitimate and illegitimatehat we
employ in discussing states and governments, e that probably deserves to be
called the traditional view of state or governmeiggitimacy holds that legitimacy
consists in a certain, normally limited kind of laortity or right to make binding law
and state policy. State legitimacy or authorityisnved as the logical correlate of the
obligation of citizens to obey the law... that is, ttee obligation that is usually
referred to as political obligation.” Simmons (200p. 106
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benefit principles (including the principle of faplay), service principles, consent
principles, and on, and on. Arguments that purpmestablish or reject the grounds
of these various standards are important. We tweakiow which candidate principle
of legitimacy is the most defensible. That taskcentral to liberal political
philosophy; however, it is not the concern of thesent chapter. Rather, the
arguments of the present chapter are merely prolega to that task. My project is
not to argue which is the most defensible princigfidegitimacy, but more basically
to elucidate what a principle of legitimacy is anpiple about Seeing what
legitimacy is about provides some insight into wixg care about legitimacy as an
ideal.

This chapter attempts to clarify the contours @f toncept of the legitimacy of
states. It unfolds as follows. In Section 2, traduce the concept of thate of
normative principles. | analyze recent disputes tbe nature of justice as
controversies over thseite of justice and suggest how a particular stancehia t
dispute leads to the view that legitimacy, ratlnemt justice, is the central evaluative
concept in political philosophy. Section 3 thewnaleps a positive account of tkie
of legitimacy. Philosophical anarchism aids thatdjgct; it allows us to see that the
site of principles of legitimacy is not a relation be®n commands and reasons for
action, but rather specific kinds of actions, namedoercive actions (or, more
precisely, actions that share certain features wathrcive actions). Section 4 then
introduces the distinct notion of tleeopeof normative principles and develops an
account of thescopeof legitimacy. The dominant subtext of Sectiond & the
sustained attempt to disentangle the concept dfifery from other evaluative

concepts such as authority and justice, on bottdéffationary and constructivist
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understandings. The focus on tige and scopeof normative principles allows for

some degree of success in that enterprise. Segtioan turns to the question of why
we care about legitimacy as an ideal. First, skistion explains the wrongfulness of
coercive action. It then argues that we careldual directives are legitimate because
we care to avoid this kind of wrongfulness, andewlisuch wrongfulness cannot be

avoided, we care to justify it.

§ 6.2. From Justice to Legitimacy

6.2.1. One way to approach the concept of legitimaclpyisvay of contrast against
the most contested concept in political philosophpstice. Contemporary debates
over the nature of justice now turn on precise el&s integral to the concept of
justice. Prominent among these elements are thgssiope, and grounds of justice
obligations. Consider Arash Abizadeh’s followingntribution from the recent

global justice literature:

‘When Rawlsians say that the basic structure igptimaary subjectof justice,
what they normally mean is that the principlesustice appropriately regulate
or apply to the institutions of the basic structwmy, i.e., that the basic
structure is the primargite of justice... The site of justice is not the same as
its scope: the site of justice refers to Kieds of objectgindividuals’ actions,

individuals’ character, rules, or institutions, awlon) appropriately governed
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by principles of justice, that is, to which the rmiples of justice rightly

apply.?

Generalizing from Abizadeh’s definition, we maypsiiate that thesite of a
normative principle refers to thkinds of objectsappropriately governed by that
normative principle, to which the normative prireimpplies. Abizadeh gives us
some idea about what those objects might be: ‘iddals’ actions, individuals’
character, rules, institutions, and so on.” If wented to fill out the ‘so on,” then we
might add the following to a list dfitesof normative principles: particular states of
affairs, distributions of morally relevant curreegisuch as various types of resources,
capacities, welfare, and opportunities for welfar&he list might also include
particular kinds of actions, such as coercion, orerbasic components of actions,
such as intentions. All of these objects, and ubtkdly more, could be the sites of
different normative principles. They are the olget¢o which different rules
concerning what ought to be pertain.

Further, what does it mean for abjectto be governed by a normative principle
or to be something to which a normative principfglees? To respond to this
guestion, let’s briefly consider what principla®. Normative principles reflect what
reasons for action we generally hdverinciples are statements of our default reasons

for what to do under certain circumstances; they sdatements about our ‘standing

2 Abizadeh (2007), p. 323

3| follow Scanlon when he says, ‘Principles, asill wnderstand them, are general
conclusions about the status of various kinds asoes for action.” Scanlon (1998),
p. 199
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reasons® Those reasons are defeasible; they can be outeaigBut unless we see
competing considerations on the horizon, normapireciples provide what reasons
we have to act under certain circumstances. Becagsmative principles are
statements about what reasons we have, to fullerstehd what a principle is we
must again reflect on what a reason is.

All reasons are fundamentally the same. They lhfacs that count in favour
of certain actions. That the fact, F, counts wofa of ® means that F is a reason to
®. Yet we group reasons under different headingisat-is, by the familiar binary
normative predicates of right/wrong, just/unjusbod/bad. For example, thét is
unjust counts against it; injustice counts agadhstinjustice is a reason nott@ For
a normative principle to apply to some object mehas it stipulates some reason for
or against that object. A normative principle slgtes what normative predicate
counts in favour of (or against) some object. Tkisvhat it means for a normative
principle to apply to an object, that is, #ise Hence, we might say that thie of a
normative principle is what would bear or take be specific normative predicate
that a specific normative principle is a principlaout

So, for example, moral principles are rules thegrapt to stipulate when certain
objects are wrong or right (or, more precisely,woing). Morality isaboutright and
wrong. It is about our standing moral reasonghdigations. Right and wrong are the
primary moral predicates. It seems that we cantbmsybefore we say something

about the site of moral principles, that is, whairah principles point out as being

* The term belongs to Charles Larmore, who takémias line on principles and the
primitivism of reasons. Larmore (2009)
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right or wrong. If something is wrong, then thatiots against it, irrespective of what
more specifically it is. We have a primitive sen$evhat morality is about.

It would not be too controversial to say that, ttee most part, the site of moral
principles is the actions.¢. the conduct, the behaviour) of individuala¥hat makes
actions right or wrong is more the topic of conttmy in moral philosophy. Yet
perhaps even this ranking of controversies is @siyh Nietzsche disputes it, as does
virtue ethics. Virtue ethics holds that the prignaite of moral principles is the
characters of persons. The virtue ethicist stigsldhat actions are right or wrong
depending on whether they would issue from a vusucharacter; the primary subject
or site of moral enquiry is the ‘character’ of agmn. Aware of alternative views, let
provisionally claim that moral philosophy &bout the rightness and wrongnest
actions (its site). It is an enquiry into the tiggsss and wrongness of human action.
Some perhaps go further and propose that the psi@eof moral philosophy is not
the domain of all human actions, but rather theromser domain’ of those actions
that fall within the scope of ‘what we owe to eather.?

For political philosophy, the site of the normatwenciples in its remit is more
fiercely debated. This is especially the case \pitimciples of distributive justice.
Principles of justice are rules that attempt tpudtite when certain objects are either
just or unjust, and there is a basic controverssr avhat those objects are. So, for

Rawls, what is primarily just or unjust is the ‘lastructure’ of a society. G.A.

> Indeed, Scanlon begiighat We Owe To Each Otheith ‘We all believe that some
actions are morally wrong.” Scanlon (1998), p. 1

® Scanlon (1998), p. 6
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Cohen believes the Rawlsian position on the sitgustice is flawed. For Cohen,
what seems to be primarily just or unjust is thartbution of a particular currency of
benefits and burdens across pergbns.

The use of the modifier ‘primarily’ is relevant.f the site of a normative
principle is what bears the normative predicatentive must concede that there could
be several different sites of a normative principléis point pertains to principles of
justice, for we can intelligibly speak of just amajust institutions, actions, and
distributions, even when only one of them is the ® which the normative principle
primarily applies. For instance, Cohen thinks that justieeconcerned with
institutions and actions, just not primarily. ‘&ttureand individual choices’ can be
said to be just or unjust, but only because andfansas they impact thgrimary site

of justice, that is, a distribution of benefits abdrdens. Rawls reverses this

" In the second section &f Theory of JustigeRawls claims that ‘the primary subject
of justice is the basic structure of society.islt claim about the site of justice. ‘Site’
is perhaps a better term of art than ‘subject’eferr to the kinds of objects to which
principles of justice apply. The subject of priples of justice is, well — justice.

Rawls (1999), p. 6

8 Cohen notes, ‘In further clarification of the pwieal position, let me make a
background point about the difference between Rawtsme with respect to the site
or sites at which principles of justice apply. Mwn fundamental concern is neither
the basic structure of society, in any sense, eopfe’s individual choices, but the
pattern of benefits and burdens in society: thatesher a structure in which choice
occurs nor a set of choices, but the upshot ottira and choices alike. My concern
is distributive justice by which | uneccentrically mean justice (andlésk) in the
distribution of benefits and burdens to individualsy root belief is that there is
injustice in distribution when inequality of goodeflects not such things as
differences in the arduousness of different pesplabors, or people's different
preferences and choices with respect to incomdeasute, but myriad forms of lucky
and unlucky circumstance. Such differences of athge are a function of the
structureand of people's choices within it, so | am concerrsatondarily, withboth

of those.” See Cohen (1997), p. 12. On the questidhe ‘currency’ or the particular
kind of the benefits and burdens that are the qonegdistributive justice, se@ter
alia, Cohen (1989).
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relationship. Recall his emphasis on the purelycedural element of justice as
fairness’ For Rawls, the principles of justice primarilypiypto the institutions that
comprise the basic structure. The operation ofehmstitutions will generate
distributions of benefits and burdens. Rawlsiamy speak of those distributions of
benefits and burdens as just or unjust, but ontabgse and insofar as they are an
effect of the operation of the basic structuratitngons to which principles of justice
primarily apply. For Rawlsians, principles of jest do not apply, in the first
instance, either to the distribution of benefitd &drdens or to those actions which do
not comprise basic structural institutions. Piphes of justice do not supply a general
theory of morality'® With this in mind, let's call therimary siteof a normative
principle, such as a principle of justice, the abj® which the normative principle
confers its distinctive normative predicate.sécondary sit®f a normative principle
is an object that can be intelligibly spoken ofbasiring that normative predicate and
therefore as being judged by the light of that retive principle, but only because it
is causally connected to — that is, either affectss affected by — the primary site.

For Cohen and company, the primary site of jusiice distribution; actions and

® “The basic structure is a public system of rulefining a scheme of activities that
leads men to act together so as to produce a greate of benefits and assigns to
each certain recognized claims to a share in thegads.... The distribution which
results is arrived at by honoring the claims deteeth by what persons undertake to
do in the light of these legitimate expectatiofifiese considerations suggest the idea
of treating the question of distributive sharesaa®atter of pure procedural justice.
The intuitive idea is to design the social systenthst the outcome is just whatever it
happens to be, at least so long as it is withiertam range.” Rawls (1999), p. 74

19See Rawls (1996), pp. 260-261
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institutions are secondary sitésFor Rawls and company, the primary site of jestic
is the basic structure; the secondary site isd¢haltant distribution produced by those

institutions in operation.

6.2.2. Contemporary political philosophy is divided ¢ tprimary site of justice, and
the division on this score reflects a further daison the relation between political
philosophy, when conceived as an enquiry abouicgisand moral philosophy. No
matter how we construe the primary site of distnlaijustice, political philosophy is
a branch of moral philosophy. Here is why: Maphllosophy attempts to evaluate
human actioninter alia. Political philosophy — which, if it is about ahing, is about
distributive justice — offers ways to evalugtameactions no matter what we take the
primary site of justice to be. Either political philosophy,its emphasis on justice, is
concerned with evaluating human action becausdtarpaf human action comprises
the institutions of the basic structure of sociéfiyr what are institutions if not
complex patterns of human actiotf?pr political philosophy is concerned with

evaluating actions because a very large orbit afidruaction impacts the distribution

1 Specifically on the question of secondary siteshéh says, ‘If we care about social
justice, we have to look at four things: the coercstructure, other structures, the
social ethos, and the choices of individuals.” €wol2000), p. 143. Also, in an
appendix tdRescuing Justice and Equalitgohen clarifies the distinction between the
guestions of primary and secondary sites: ‘Forsiteequestion is not “What causes a
society to be just?” but “What makes a society ifpas just?” The latter is a
philosophical, not causal, question. | take thtetao be the philosophical question
about the primary site of justice and the formebéoa question of secondary sites of
justice. See Cohen (2008), pp. 377-381.

12 |nstitutions are just patterns of action takenpeysons. Institutions are both the
possible actions as expressed by some rules andetilzation in the thought and
conduct of certain persons at certain time andepticthe actions specified by these
rules.” Rawls (1999), pp. 48. See also Cohenq{L99
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of benefits and burdens across persons. Either maljtical philosophy provides
further lenses to normatively evaluate human actidery simply, that makes it a
branch of moral philosophy.

Given that political philosophy, at least when c@med as an enquiry into
justice, must be a branch of moral philosophy, way renquire into the relation
between the two. The relation between politicalgsiophy (or, at least, political
philosophy as a conceaboutjustice) and moral philosophy may be posed in $erm
of the extent to which the two overlap with respecivhat they evaluaté. However,

a concern about the relation between moral andigadliphilosophy often intends
something further. An interrogation into the relatbetween the two may be posed
as a question of what, if anything, makes politiphilosophy adistinct form of
enquiry.

Consider the ostensible question of overlap fir€n the former, Rawlsian

account of the site of justice the degree of oyeraconstrained. There will be a

13" John Simmons agrees with the typology that Iacaelitical philosophy as a
branch of moral philosophy because it judges aaserlomain of human action.
‘Political philosophy can thus be aptly charactedizs a branch or an application of
moral philosophy. Not all evaluations are moral, of s&y but the evaluations made
in political philosophy are in fact distinctly mérawhere moral philosophy examines
the more general questions of how we should act fad political philosophy
examines the more specific questions of how we lshaat and be in our political
lives and (consequently) of what kinds of politicaicieties we should (and should
not) create or oppose.” Simmons (2008), p. 2

Also, to assuage methodological concerns, ‘a lrarfcdoes not mean ‘less
important than.” Nor does it mean ‘has the exarhes subject matter as.” | only
mean — and | take it to be a very modest methodmbgoint — that political
philosophy evaluates some, but not all, of what ahghilosophy evaluatesjiz.
human action.

14 By ‘overlap’ | intend the following. Human actidalls within the lens of moral
evaluation. Overlap is determined by the extenwkich human action is properly
evaluated by the lens of political philosophy.
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range of individual action which is not in the rérof political philosophy, namely,
the range of individual actions whiclmes nottomprise the basic structure of society.
We can make this claim even while we refrain frdaims about the precise kind of
action that comprises the basic structure. Palifghilosophy is distinct from moral
philosophy at least because it is only concernecevaluate those actions that
comprise basic structural institutions, whereas an@hilosophy is concerned to
evaluate if not all, then a much more extensivegeanf human action. On the
Rawlsian account, political philosophy concerns anonomous region in moral
philosophy; it evaluates the distinct realm of @oes that comprise political
institutions. Actions that fall beyond that readne, strictly speaking, not political.

On the latter account of the primary site, the aot@ndorsed by Cohen, a
much larger range of individual action falls withime remit of political philosophy
because seemingly all of our occupational, proglactand consumptive choices are
actions that affect the relevant profile of bersefind burdens across persons and,
hence, are assessable at the bar of justice. Hubi®ms are also sites of justice, even
if secondary. When we take the primary site ofigasto be a distribution of benefits
and burdens and not the main social and politigsiitutions, then there is a much
greater overlap on what is of concern between raordlpolitical philosophy. This is
simply because political philosophy, when conceisesda concern about justice,
would have in its remit such a large range of il action. This range is far more
extensive than those actions that comprise pdlititstitutions. When the primary
site of justice is taken to be a profile of berseefind burdens, justice counts in favour
of acting in certain ways, namely, in those waya thad to a more just distribution of

benefits and burdens. We have obligations of gastb bring about (more) just
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distributions. Those obligations can be dischartigdugh actions that are said to
comprise political institutions and through actioth&t do not comprise political
institutions. In sum, on the latter account, gestis a standing reason or obligation,
one among many kinds of reasons which moral phglgois concerned with
clarifying, by which we can judge a very broad dwat individual actions.

It is perhaps odd, if not inconsistent, to say teatmany of our actions —
including all occupational, productive, and consumptive actienfall within the
domain of the political and continue to retgonolitical as a concept distinct from
moral. There is a line of critique which claims thatrégard such actions as under the
analysis of political philosophy is to erroneouslyllapse the distinction between
moral and political philosophy. This general lio€ critique, internal to political
philosophy, holds that political philosophy is rapplied ethics.” The position that
political philosophy is not ‘applied ethics’ — agmon that we may loosely refer to as
‘realism’ — is endorsed by Bernard Williams and Raynd Geus$® What these two
share is the conviction that it is not the purpafpolitical philosophy to clarify some
normative standard — for example, what a just itistion would entail — and then to

evaluate our individual actions and political ingions by the lights of whether or not

15 As Geuss puts it, ‘The view | am rejecting assuthasone can complete the world
of ethics first, attaining an ideal theory of hove whould act, and then in a second
step, one can apply that ideal theory to the aatigpolitical agents... Proponents of
the view | am rejecting then often go on to malefthal claim that a “good” political
actor should guide his or her behavior by applyhmgideal theory.” Geuss (2008), p.
8

Williams also denies that political philosophy musflect a basic relation
between morality and politics where politics is lie either the instrument of, or
constrained by, prior and independently derivedahprinciples. Williams uses the
term ‘political moralism’ to refer to the view thablitical action is to be judged by
moral principles, where the normative force of thgsinciples exists independently
of the political action to be evaluated. His pesitproject is to develop as a rival
account, ‘political realism.” See Williams (2005).
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they promote or achieve that ideal. Rather, thgept of political philosophy is
something else. (However, these two ‘realistsfedifsubstantially on what that
enterprise is, if not to evaluate human action @yes ulterior normative standard of
distributive justice.) In short, the enterprise paflitical philosophy is not applied
moral philosophy; it is about something else. trwall philosophers shoulget real

| do not follow the ‘realist’ critique that it isab for political philosophy to
evaluate our actions, even a very wide domain dividual actions, by the lights of
justice as an ideal normative standard. Of coutss, not thesingle enterprise of
political philosophy to evaluate, by the lights distributive justice, the very wide
range of human action and political institutionattaffect the profile of benefits and
burdens across persons. However, to conduct f@mpt to conduct) this evaluation
is not to render political philosophy indistinctofn moral philosophy. Moral
philosophy seeks to evaluate a larger domain ebmcivhich is not coextensive with
what falls within the remit of political philosophyThere are some actions that do not
affect the relevant distribution (for justice) oérefits and burdens across persons,
and we may sensibly ask whether those actiondgirear wrong. There are ways of
acting and of treating others that are wrong eveanthe wrongness of those actions
is not explained by their effecting a less justribsition and even when such actions
do not affect such a distribution at all. Rathbey are wrong for other reasons that
moral philosophy clarifies and that are not theaswn of political philosophy, even
on the wider account of the site of justice. Mme it is not improper to refer to
actions that may affect distributions of benefitgl durdens as political. To refer to
such actions as ‘political’ might simply mean thva¢ are evaluating them by the

lights of political philosophy — that is, we belewhat they are germane to the
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achievement of distributive justice. Also, there amany who do not think such an
ascription of ‘political’ to the wide domain of @&t that affects the distribution of
benefits and burdens across persons is odd inettgt. | The feminist (and recently,
the egalitarian) slogan ‘the personal is politicgaltestament to the fact. Referring to
such a large class of actions as political is eeitarribly odd nor does it blur relevant
distinctions between political and moral philosophy

If the realist critique is that it is not for pabal philosophy to evaluate
individual actions and institutions by the lightsdistributive justice, then the critique
is misguided. Distributive justice, on one veryrquasive interpretation of that
concept, refers to the distribution where normdyigegnificant benefits and burdens
(on some currency) redound to the persons to wihenbénefits and burdens are due.
We can intelligibly seek to clarify what that dibtstion is (in both its structure and
currency), what grounds we have to promote suclstaluition, and whether or not
our actions and institutions are, in fact, promgtib.  This overarching project
obviously seems to keetopic of political philosophy. If, however, thealist critique
is that it is not theonly or even thgredominantproject of political philosophy to
evaluate individual actions and institutions by lights of distributive justice, then it
is sound. There are two important reasons whye ddtond issues from the core of
the realist critique. The first depends on howoeaceive of the value of distributive
justice.

Distributive justice can be conceived as one valmeng many values. On this
view our reason to promote a just distribution ehéfits and burdens is defeasible;
other reasons may outweigh it. This view seemdldasr from an account of

distributive justice that not only takes the prisnaite of justice to be a profile of
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benefits in burdens, but also understands thaptiofle is just if it adheres closely to
equality while admitting those inequalities whiale @ot morally arbitrary, that is, for
which we are unambiguously responsible. In thaecpustice does count in favour of
certain actions, namely, those that promote adisstibution; however, on this view,
it is only apro tanto reason. Other reasons may count more heavilyeven
decisively, in favour of actions which do not pram@ just distribution, or, as it is
normally meant on this view of justice, which cdofite to an (responsibility
insensitive) inequality of benefits and burdens.

One kind of reason to not promote justice is thatvould be unfeasible to
achieve a just distribution. Another is that itulb be too demanding of ourselves.
Another is that our friends and family should re@apeast some of the benefits of our
actions, even while this contributes to inequaliynother is the reason to promote a
variety of forms of human excellence, even wherse¢hactions in no way promote
equality. Yet another, different kind of reason tigat reasonable people can
reasonably differ about what would constitute & glistribution, and this fact perhaps
counts in favour of not performing some actionsnely certain coercive actions, so
as to promote a just distribution. On the firswiof distributive justice, all of these
reasons are distinct from the reason that justiogiges, which is agaipro tantq

defeasible, and possibly outweighed by other rest€orin a sense, this first view of

18 This view of distributive justice is endorsed byAGCohen. Justice is distinct from
other reasons, either reasons that issue from @#iaes or reasons that issue from
the difficulty or feasibility to achieve justiceHe writes, ‘an unequal distribution
whose inequality cannot be vindicated by some @&hoicfault or desert on the part of
(some of) the relevant affected agents is unfaid, #ereforepro tantq unjust, and
that nothing can remove that particular injustitedoes not follow, and | do not say,
that such unjust inequality cannot be part of akpge of policy that is, all things
considered, superior to any other (because valdksr dhan justice weigh its
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justice asks us to think of justice as competinthwiher reasons, some of which we
have just listed, in our ‘space of reasons’ toi@ciertain ways.

We may, however, conceive of justice in another .waystead of justice
providing one reason among many, we may conceiyestite as a value that reflects
the outcome of a procedure that somehow takes armdball of our reasons, or at
least, all of the reasons that count in favour cdfoas that affect others. Such a
procedure is sure to take on board the followingsaterations (at the least) as
counting in favour of acting in various ways: edgyalpartiality, demandingness,
feasibility, utility, human excellence, and thetfat reasonable disagreement. Justice
reflects the reasons — or, a perhaps some lexidaliaog of reasons — that count most
heavily in favour of certain actions. We find auftich reasons count most heavily by
the light of some deliberative procedure. On thiew distributive justice is
conceived to count, not in@o tantoway, but rather decisively in favour of certain
actions. Justice is what we should do, all thiogssidered; it is not a value that is
defeasible. | think Rawls conceives of justicethis way. Consider the famous
analogy at the beginning & Theory of JusticeJustice is the first virtue of social
institutions, as truth is to systems of thoudht.Truth is not a defeasible value of
theories; justice is not a defeasible value of ¢hastions which comprise social

institutions. This view of distributive justice esas to flow more naturally from a

favour)’...[J]ustice is justice, whether or not & possible to achieve it, and that to
conform our conception of justice to what is achige creates distortions in our
thought and also in our practice.” Cohen (200B),%H 155

" Rawls (1999), p. 3. We value explanatory powed ategance as attributes of
theories, but these values are defeasible withemsp the value we ascribe to the
truth of a theory. Among two competing theorigs.edegant one and a true (but less
elegant) one, the true theory is always the onsheelld endorse.
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view that takes the primary site of justice to beeagtion or a set of actions that
comprise social institutions. Justicegwing each person their due, and we might
think what each person is due cannot be determungbwe take into account various
considerations that count in favour of differenti@es. The action that best reflects
those various considerations — not only the strengensideration, but rather the
strongestombinationof considerations as revealed by some methodamepure — is
what others are due; in short, it is what justeguires.

Either way we conceive of distributive justice -atths, either as defeasible,
deflated value or ‘constructed,” indefeasible value the question looms: which
among a set of reasons is decisive for us? We tnughsider this a question of
justice (following Rawls) or not (following Cohen).do not wish to enter the debate
about which camp is correct concerning the conokpistice. However, if we follow
Cohen’s critique of Rawls on the concept of jusfi@nd thus hold that the question
‘What is our decisive reason?’ is not equivalentie question ‘What is justice?,’
then | think we should nevertheless view the foropegstion as botmore important
than andmore politically relevanthan the latter question. The former question is
straightforwardly the question of what we should diwven our manifold reasons to
promote a distributively just situation, to respéoeé demands of partiality, and to
respect our personal prerogative that gives a shapeur own lives. All these
reasons, and many more, compete for our allegiance.

We might like a normative principle that offers igig into which value
provides a decisive reason for action in specibatexts, but some philosophers,

including Cohen and Thomas Hurka, believe that suphinciple is not forthcoming.

18 Cohen (2008), pp. 229-343
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‘Philosophers, and, for that matter, non-philosephédo not know how to compute, in
general terms, the comparative weights of the walafi of which deserve

consideration: no one knows how to draw an ind#ifee curve map of those
values.®® At most, philosophers can tell us which valuesiagredient to a decision
and can clarify what those values are and what Wayld require, but they cannot
(nor could anyone else) supply a method or a sktxatographically ordered priority
rules that we could apply in order to determinamy given context which action is
supported by our decisive reason. For Cohen, we fated with ‘discursively

indefensible tradeoffs.” Indeed, to accept as madb be a ‘radical pluralist and an

‘Oxford type.?® Cohen adheres to this view because he believesptimary

19 Cohen (2008b), pp. 3-4. See also Hurka (2004).

20 Cohen (2008), p. 4. | suppose the stamp of théof@ type’ is cut from Berlin’s
thesis on the plurality of value. Berlin made farmothe idea that values are
heterogonous, that they compete for our action,ttiey conflict, and that there is no
ultimate solution or procedure by which to resalvese conflicts. As Berlin writes,
‘The simple point which | am concerned to makehiattwhere ultimate values are
irreconcilable, clear-cut solutions cannot, in piote, be found.” See Berlin (1969),
p. Xlix-I.

However, it is important to note that ‘Oxford-typstepticism about the
possibility of articulating a defensible ‘all thisgonsidered’ normative principle does
not follow from the meta-ethical premise that ulite values are irreconcilable.
Value pluralism as such does not entail any commuabout the possibility of such a
principle. Rather, value pluralism could be cotesis with a principle that points out
what we have the most decisive reason to do, ag &nwe recognize that the
nondecisive obligations and the underpromoted wahlie not, therefore, disappear
from the moral radar. The meta-ethical belief aue pluralism holds that, in cases
of moral conflict, we have a reasonragreta failure to discharge a moral obligation,
even whent is not decisive and is outweighed by anotherahobligation. That
view, however, says nothing about the possibilify offering some method or
principle that points out decisive reasons in alavtirat is not obviously well-ordered
with respect to value. Value pluralism is a thegisch offers a reason to believe in
regret and moral loss, not a reason to disbeliavéhé possibility of articulating a
general statement of what we have the most reasalo.t It does not provgace
Cohen, that ‘discursively indefensible trade-offs aur fate.’
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enterprise of political philosophy is to clarify rodeepest normative convictions, not
to recommend social practice or what we ought thenvernacular sense and not the
philosopher'pro tantosense of that term — to do.

Yet to venture that beyond the clarification of aanvictions is where we
should expect to remain silent amounts to something capitulation forpolitical
philosophy?! It amounts to saying, ‘Those are your normatieewvictions, those are
their normative convictions, do what you think iesh and when your action
engenders conflicts (given scarce social resowsuel conflicts are inescapable) and
the coercion that is likely to come in tow, thetb@e political philosophers can hope
to offer you is this — Fight it out.” Perhaps pickl philosophy should continue in
good faith to try for something more. Indeed, tisishow Thomas Nagel sees the

primary problem of political philosophy. By Nagelights, the central problem is to

Moreover, Cohen must think that we can give a lahdutline of an answer.
He clearly does not believe that reasons of digtiik justice are always decisive.
Rather, they are constrained and trumped by thensathat issue from our personal
prerogative, among other reasons. But on the iumestf where the demands of
justice leave off and where the obligations to lowg own lives begin, Cohen offers
no precise guidance. In the light of Cohen’s wahks silence is odd as the demands
of personal prerogative at times enter into hisnidation of what distributive justice
is, that is, what distribution of benefits and burslenjust: ‘Egalitarians like me think
that justice is fully served only if people’s aceds desirable conditions of life is
equal, within the constraints of a reasonable petsprerogativedeference to which
informs the whole of the following discussiol€ohen’s quietude with respect to the
location of the line between justice and persorrarqmative is a problem for his
theory of justice. The silence leaves the theoogfwily incomplete. Cohen (2008),
p. 181

21 Cohen does think that the enquiry into principtéssocial regulation — that is,
principles that address the question ‘What oughtowo, all things considered?’ — is
worthwhile. | do not claim that he or anyone thartkat this enquiry is not of value.
It is important to see that one can maintain thethwof that enquiry even while
doubting that it has a solution that can be dismxethrough the enterprise of
political philosophy. There is often worth in puirsy what we cannot reasonably
hope to achieve.
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reconcile, by a principle that can be generallycesed, the conflict of values that
arises from the juxtaposition of the two standpowe may adopt when evaluating
our place in the world: the impersonal standpowijch gives rise to claims of
impartiality and equality, and the personal stamaipavhich gives rise to claims of
partiality, of special, unequal treatment of ouwresland those we especially cherish.
For Nagel and many others besides, political pbpby is not only about the
clarification of our normative convictions. It al€oncerns how we might agree to
conduct our lives, given that we are all pulledlifierent directions by the claims of
impartiality and partiality’?

The realist critique is that political philosophgtronly concerns what justice is.
No one thinks that it does. Political philosophsoaconcernsvhat we should do, all
things consideredthat is, if and when we take that concern to Iséirstt from the
concern about justice). This is a general questiomorality, but it also concerns
politics. The question is relevant to politics @ese it helps us respond to another
very similar question, that is, the questionwdfat we should attempt to ensure that
others do This question is distinct both from the questiwhat is justice (as @aro
tanto value)’ and the question ‘what do we have mossarao do?’ It is also the

guestion that lies closest to the concern of théste

22 Nagel aspires to what Cohen believes is impossifile an ethical or political
theory is to tell people how they should live, iish work with this juxtaposition of
standpoints, and it must try to give an answer twhscgenerally valid, and which
everyone can acknowledge to be so.... But it will heta solution to the ethical
problem if the two standpoints are simply left ight it out or reach some kind of
individual accommodation within the each personstéad, this situation of conflict
must itself be regarded as presenting a furthdsleno for ethical and political theory
— a new set of data for which a theory must betcocted.” Nagel (1991), p. 14, 15



Farris, Chapter 6 — Legitimacy 287

6.2.3. The realist critique locates the question ‘whatyrwe ensure that others do?’
at the heart of political philosophy. Here is wityis inescapably the case that we act
in ways that lead others to act in certain ways, iins also inescapably the case that
we actso thatothers will likely act in certain ways. It is comon to refer to a subset
of those actions as coercith. Coercion is inevitably the result of our attentpt
commandeer scarce resources for our ends. Its@ iakvitably the result of an
attempt to prevent wanton violence and disordes Hdbbes understood, we have
ultimate reason to act in ways to ensure that stdernot harm us, even if it means
forgoing all of our privileges and advantages teatralized power. The Hobbesian
foundational covenant is an action intended to enthat others act in certain ways.
The heart of the realist critique is that the pmyngact of political philosophy is the
inescapability of coercion. This is whesal political philosophy beging'

Given the facts of our lives here together — tlstinter alia, facts about
scarcity, about the ‘circumstances of justice,” @houman psychology — coercion is
necessarily inescapable. | take that to be notr@eersial and any moral or political

theory that would deny it isnrealisticallyutopian® The inescapability of coercion

23 Although, as we will see, this terminology is irapise; however, in the interest of
clarity of presentation, | will not now reveal tlagstinction which shows it to be
imprecise. In Section 5, | will complicate our cem with coercion.

24 As Bernard Williams points out, ‘It is @ human werisal that some people coerce or
try to coerce others, and nearly a universal tleapfe live under an order in which
some of the coercion is intelligible and acceptableCoercion is ‘a quite basic
human phenomenon, and that phenomenon alreadyspnittie direction of politics.’
Williams (2005a), p. 10 and Williams (2005b), p. 82

%5 Nagel defines an ideal as utopian if reasonatl#vitiuals cannot be motivated to
live by it. Nagel (1991), p. 21. Hobbes’s centnaight in political philosophy is that
reasonable individuals cannot be motivated to fogether absent coercion because
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is the force behind Rawls’s claim that the domdirthe political is not voluntar$®

To be sure, persons may and do voluntarily emigirat® particular states, but one

does not emigrate from coercion as such or thecpéat patterns of coercive action

deployed to keep other coercion (and action whsatven more morally repugnant) at
bay. The point applies not only to those who nestlf experience coercion, such as
residents of prisons, but also to the ‘unencumbBgredulation who is subject to the

coercive biconditional propositions establishedhmse who wield political powér.

Coercion is necessarily inescapable; however, mnoisnecessarily acceptable.
For realists, the primary project of political tingas to provide an account of when
coercion is acceptable. There are two ways toagmpr that project. The first is to
try to understand why peopbelievethat highly sophisticated and centralized forms
of coercion are acceptable. A standing hypothiesthat the belief that coercion is
acceptable is itself a product of that very coercidhis is the hypothesis of critical
theory®® One approach to political theory is to develog st that hypothesis.

A second approach is to clarify the normative gdsuthat make coercion
permissible. The second approach addresses tséaquainder what conditions is it
not morally wrong to coerce and why is it not miyrabrong?’ This question is not
equivalent to the question ‘why do people belidvat toercion is acceptable?’ The

latter is a complex question, and the responsetieven necessarily best provided by

the coercion provides a necessary assurance tiesawill likely do what they ought
to do.

26 Rawls (1996), pp. 136-137
2" Buchanan (2004), p. 236

28 This is the approach advocated by some ‘realisRaymond Geuss is exemplary.
See Geuss (1981).
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philosophy. The former question is a philosophaquatstion. We want to know what
makescoercion permissible and not only why people migggppen to believe that it
is, either then or now. It is a question of poéti philosophy. Given that political
philosophy is a branch of moral philosophy conceias that large project to evaluate
human action, it is a question of moral philosophy.

The question of ‘what makes coercion permissildalistinct from the question
‘what is justice?’ on either of the above accouwftshe latter question. On the one
hand, if we take justice to be a defeasible vahiseCohen does, then it is quite clear
that the set of actions that justice requires isau@xtensive with the set of actions
that it is permissible to ensure will occur by mearf coercion. Why should we
coerce people to achieve a perfectly just distrdoubf benefits and burdens even
while we recognize, long before we achieve suchstilbution, that obligations of
partiality or teleological reasons (for instanckl growth forests or moon shots) will
appear as our strongest reasons to utilize scasweirces in certain ways? Coercion
deployed taachievejustice would be impermissible, all things consitt®

On the other hand, if we take justice to be what skeuld do, all things
considered, then it also seems to be the casé¢hibaget of actions is not coextensive
with the set of actions that it is permissible t@w@re will occur by coercion. Here are
two possible reasons why. The first is that therght be reasonable disagreement

over what we should do, all things considered, dhnid fact may block the

29 The non-identity between what justice requires whdt is permissible to coerce is
a point Cohen is keen to press. ‘One may thinkwetever justice is, it may have
to be enforced, if necessary, but we don’t learratwjstice fundamentally is by
focusing on what it is permissible to coerce[.]'ol@n (2008), p. 148. However, |
cannot fathom why anyone would believe that ‘whatgustice is, we should enforce
it" if and when justice is taken to provide merg@iso tantoreasons to bring about a
responsibility-sensitive equal distribution of bétseand burdens.
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permissibility of coercion, even when that coercioay ensure the action people
really should perform, all things considered. Heeond is that the belief that it is
necessarily permissible to enforce what one hag reason to do in every situation
seems to be false. There are occasions when Irhasereason to hold the door for
old ladies, but to believe that it is permissibte doerce me to do so, on those
occasions, is unpalatabf®. In sum, if we are going to ‘get real’ abopolitical

philosophy, the primary question of that enquirnas the question of justice. It is the

guestion ofegitimacy

§ 6.3. The Site of Legitimacy

6.3.1. In ordinary language, the term ‘legitimacy’ isedsto predicate a very wide
range of objects. For example, we commonly speBKlegitimate interests,’
‘legitimate children,” and ‘legitimate belief.” EBhuse of the term in these everyday
contexts seems roughly to connote a meaning akithaeing a good reason to
recognize a claim of’ or ‘being supported by goedsons.” We have a primitive,
rough and ready understanding of the concept d@ireary.

In political philosophy, legitimacy is an importag¥aluative concept, if not the
most important evaluative concept; however, ourghoand ready understanding

supplied by ordinary language does not help usuatalpolitical action or political

%0 Even though | speak of enforcement and coerciothénsame breath here, we
should keep in mind that force and coercion areeqpiivalent. Coercive acts make
appeals to the will of the coerced parties in widng acts of force do not. Roughly
hewn, the positive (as opposed to evaluative) dasmn of coercion is that it is a

conditional threat to force.
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actors, at least not in the detail to which phifgspaspires. In order to be useful, we
must attempt to say something more precise abatctincept of legitimacy in
political philosophy and about legitimacy principle- that is, principles which
stipulate the conditions by which legitimacy is farned. The tradition of modern
political philosophy has supplied a number of pptes that attempt to stipulate when
legitimacy is conferred. A brief survey would refe the Rawlsian liberal principle
of legitimacy, the Millian ‘harm principle,” prinpies that make reference to a
teleological ordering or ‘an objective list,” priptes of fair play, of consent, of
gratitude; even the Razian service conception heen ltaken to be a complex
principle that confers legitimacy. These are ddfé principles, which stipulate very
different conditions (supported by very differenbgnds) by which legitimacy is
conferred. A reader familiar with the tradition wfodern political philosophy will
notice, in addition to differences among the cdodg and the grounds fdhose
conditions, that these principles might differ ajoanother, more fundamental axis.
Namely, it might be noticed that these principlemvén been posited to confer
legitimacy upon differenbbjects

There is a lurking central question in politicalilpeophy: what is thgrimary
site of principles of legitimacy? This question enables to unpack, in a more clear
and precise way, the general question, ‘what dbesean to say that the state is
legitimate?’ That question is very general, andefuires that we think about the
various dimensions of legitimacy principles. Theestion ofsite— in the sense that
the term has been taken up in contemporary debatésstributive justice — is a good
place to begin that project. Just as we may iotgtie the primary site of principles

of justice, we may conduct a similar analysis wekpect to principles of legitimacy.
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What is the primarpbjectthat a defensible legitimacy principle providesdgurice to

evaluate as either legitimate or illegitimate?

6.3.2. John Simmons addresses this question in ‘Jusiific and Legitimacy*
Simmons wants to parse two ways to morally evalisigd¢es. According to his
schema, one justifies a state by showing that iat®nal to prefer it to all feasible
non-state alternatives and by showing that itstemte, or the sum of its actions, is,
‘on balance,” morally permissibfé. This is the approach to the justification of the
state that Robert Nozick deploys in the first pafrtAnarchy, State, and Utopfa
Whereas justification tracks the good reasons fetate’s existence, as well as the
permissibility of that existence, Simmons conceiwdslegitimacy as tracking a

distinctly different evaluation of states. He wst

‘A state’s legitimacy on this account, then, isdiglusive right to impose new

duties on subjects by initiating legally bindingratitives, to have those

31 Simmons (1999)
% bid., p. 742

33 Nozick (1974), pp. 3-119. However, ‘justificatiof the state’ in the sense that we
can attribute to Nozick’'s argument is not the omgthod of evaluation by which
Nozick considers the state. Nozick is also coregmmith evaluating the ‘pedigree’ or
the historical relations of current distributiortdis entitlement theory of justice is
exemplary of this method of moral evaluation of triligitions by ‘historical
principles’. Perhaps we can extrapolate this nubtled evaluation to include
distributions not only of property but also of piial power. Also, with respect to the
state, Nozick is concerned with addressing how atestould come to have the
exclusiveright to coerce and punish persons in some teyrittNozick refers to this
concern as an inquiry into ‘legitimacy.” This cemnc is of what | call thescopeof
legitimacy. See Nozick (1974), p. 134 and (6.4&pw.
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directives obeyed, and to coerce non-compliersis fight and its correlative
obligations constitute a special moral relationdfepwveen that particular state

and each particular (consenting) subjétt.’

Hence, for Simmons, thste of legitimacy — that is, primarily which object we
say is either legitimate or illegitimate — is a ‘rabrelationship’ between state and
subject. That relation is comprised of the righthee state to impose new duties by
issuing directives and the correlative obligatioh some persons to obey those
directives. We have already seen the relation éetwthe right to rule and the
obligation to obey. It is by this relation that waderstand the conception rabust
authority that is commonly attributed to the stabe.short, Simmons understands the
site of legitimacy to be theelation between the directives or commands of the state
and the correlative duties of obedience of thosghtom the directives are addressed.
For Simmons, theprimary site of legitimacy is the relation ofobust practical
authority, developed above in Chapters 1 afitl 2.

This is not an uncommon account of thite of legitimacy. It reflects the
commonly purported kinship between legitimacy, atitli, and political obligation

(when the latter means the duty to meet commantiissirict obedience’ Simmons

34 Simmons (1999), p. 752

% | say ‘primary site’ because Simmons obviouslyiehels that legitimacy also
addresses the moral permissibility of coercionhgps as a ‘site’; however, | think
Simmons believes that an account of legitimacy esklrs the permissibility of
coercion non-independently of its concern for ttending of the relation of robust
authority between state and subject. He seembimé toercion is permissible if
executed by someone who possesses robust authidity.
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acknowledges that this account of state legitiméiows the account found in
Robert Paul Wolff'dn Defense of Anarchisma text which crystallizes the connection
between authority, legitimacy, and political obtiga®’ There Wolff refers to
‘legitimate’ or ‘de juré authority to indicate that the moral relation ween
commands and strict obedience, which the statensléd hold, actually hold. In
this sense, Wolff uses ‘legitimate’ in the ordindaypguage sense of ‘having a good
reason to recognize a claim of’ or ‘being suppotigadjood reasons.” A state’s claim
to have authority — that is, to enter into the tiefa of robust authority with some
persons — idegitimate (or de jurg if it is supportable by a sufficient reason that
warrants the belief that the relation actually oi#a Again, for political philosophy,
the ascription of legitimacy does not depend ohegiparty’s belief that the relation
holds, but rather on the existence of good andicseifit reasons to warrant that
belief3 This account of legitimacy as a normative prewiaghich is ascribable to

the authority relation is not uncommon in politighlilosophy, even though Simmons

% In his encyclopaedic article ‘Legitimacy,” RichaFdathman refers to legitimacy,
authority, and political obligation as ‘kissing @mos.” | take that to mean he thinks
they are closely related. Flathman (1995), p. 527

37 Simmons (1999), p. 746 fn 19; Wolff (1970)
38 Wolff (1970), p. 9

% Thus, | do not follow Leslie Green when he writ&he best solution here is a
perspectival one. As a social relation, authastyo be identified from the point of
view of those who participate in it and for whone ttelation has a special meaning.
Someonelaims authority when he makes requirements on anoth&haie intends
to be taken as binding, content-independent reasonsaction; his authority is
recognizedwhen another so treats the requirements; andhanstandard case, the
authority existswhen its claims are generally recognized. Frotineeipoint of view
the authority is regarded as legitimate, and this iprivileged point of view in its
identification. In this sense only is “legitimatathority” primary.” See Green
(1988), p. 60. Simmons also confronts this ‘pectipal’ understanding of
legitimacy. See Simmons (1999), pp. 747-751
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seeks to save it from conflation with other conu®y of the justification of political
power.

There is a rival account of the primary site ofitiegacy. Some political
philosophers think that what is primarily legitiraadr illegitimate is coercion. The
function of a normative principle of legitimacy 18 explain the conditions under
which exercises of coercion are justifiede( supported by a decisive reason).
Transposing the idea into the register of Hohfeldiacidents, we might say that
legitimacy — or, the justification of coercion -fees to the permission or privilege to
coerce. Here we should take care. To refer tqustdication of coercion by way of
invoking a privilege to coerce may equivocate betwéwo ideas. First, we may
think that instances of coercion are justified luseathey are issued by someone with
a standingpermission to coerce. If coercion issues from aggnt with a standing
privilege to coerce, then the coercion is justifi€dr, second, we may think that some
instances of coercion are justified when they asra@sed by those who do not have a
standing permission to coerce, but some specialmistances render the coercion
permissible, so that these persons might be salthte a temporary or ephemeral
right to coerce. | will interrogate this distimrmti below, but either way the major
point is the following. If a principle of legitineg concerns the justification of
coercion by reference to a permission to coercen tthe principle of legitimacy

concerns neither authority nor political obligatiarthe first instancé®

0 Several political philosophers retain the viewttbaercion is the primary site of
legitimacy and are explicit that legitimacy doed pomarily address authority or
political obligationpacethe traditional interpretation of Simmons and WolThese
include Allen Buchanan, Christopher Wellman, andri€2bpher Morris. As
Christopher Wellman puts it, ‘An account of polgidegitimacy explains why this
coercion is permissible. In doing so, it explavsy the state has a right to coerce its
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To see the point, recall that a Hohfeldian permssf A to® with respect to B
correlates with B’s absence of a claim-right thatdi® and not a kind of duty which
B owes A. (Rather it is claim-rights that correlatith directed duties.) Hence, if
legitimacy primarily refers to the permission tceoce, then an instance of legitimate
coercion does not logically entail anything aboalitgcal obligation, that is, the duty
to meet commands with strict obedience. Thushef primarysite of legitimacy is
coercion (a type ocaction), then necessarily principles of legitimacy do patnarily
concern relations of robust authority between two agents. Whichoaot of

legitimacy should we endorse?

6.3.3. Enter philosophical anarchism. Philosophicalremam provides a large

argument to the conclusion that the authority r@hapurported to exist between the
state and others does not, in fact, exist. Thencamas of the state do not constitute
duties of strict obedience for those whom the stat@mands, and there is no good
and sufficient reason to think that they do. Theyeno straightforward relation

between the state’s commands and the duties ofiers of those commanded.
Simmons avows this thesis; he is a philosophicara@mst. He believes that only

actual voluntary acts of consent could ground tibligtion and where those actions are

citizens and, correlatively, why its citizens hamet right to be free from this

coercion. It is crucial to notice that politicagitimacy is distinct from political

obligation; the former is about what the state esnmtted to do, and the latter
concerns what a citizen is obligated to do.” Walim(1996), pp. 211-212. For
further, direct support of this position, see Buwdra (2004), p. 235; Morris (2005),
pp. 314-329. 1 also think that Nagel, Rawls, aniligvhs regard the primary site of
legitimacy to be coercion, not relations of robasthority or political obligation. See
Nagel (1991), Rawls (1996), Williams (2005). Daw@dpp’s analysis of the site of
legitimacy is ambiguous between the two views presk See Copp, (1999) and
(1.3.3) of the present thesis.
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nonexistent, which is predominantly the case in enodtate-citizen interactions, the
claim that there is a relation of robust authobgtween the commands of states and
the duties of subjects is indefensible. The odditysimmons’ work on legitimacy,
however, is that he delineates justification angiti@macy so that he may reserve
legitimacy to be the normative predicate that isperly ascribable to what he does
not think exists (or exists only very rarely) — redyy a robust authority relation
between commands of the state and the duties etiliects. As he remarks, ‘I also
believe that no existing states are legitimate [gsciter)... no existing states are
legitimate with respect to even a majority of theibjects®* In sum, Simmons (i)
takes the site of legitimacy to be the purportethawty relation between a state and
persons, (ii) labours the philosophical anarchistatusion that the relation does not
anywhere obtain, and (iii) concludes that exisBtages are illegitimate.

There is nothing flawed with Simmons’s analysiscept that philosophical
anarchism is morenteresting than it appears in his conclusion. Philosophical
anarchism has a more interesting import for pdalitighilosophy than the conclusion
that existing states are illegitimate. Consider tbllowing suggestion. Instead of
seeing philosophical anarchism as a way to caditdmu the legitimacy of states, we
might understand the position to suggest that, ahitipal philosophy, the central
evaluative concept of legitimacy refers to somajtother than the authority relation.
That is, we might (i) labour the philosophical arast conclusion that the purported
authority relation between a state and persons doé¢shold, (i) conclude that
existing states do not have authority, and (iiitoresider thesite of legitimacy

principles to be not the authority relation, buthea something else. Of course, the

*1 Simmons (1999), pp. 769-770
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claim is not that it logically follows from the pbsophical anarchist conclusion that
since states lack robust authority the site ofqypies of legitimacy is therefore not
the relation of practical authority commonly podite exist between states and
subjects. Rather, | am suggesting that given thength of the philosophical
anarchist conclusion, it is moneterestingto think that the primary site of legitimacy
denotes something else. In this sense, the clabphilosophical anarchism supports
the view that thesite that legitimacy principles evaluate is not thehauity relation,
but rather something else,risetorical. (It is a suggestion that we think about the site
of legitimacy in a different way, not the conclusiof argument that proves we must.)
One could agree with Simmons and the philosopraoalrchists in their conclusion
that the state lacks robust authority but belidwat in enquiry into legitimacy — the
concept central to political philosophy — is stiien.

The enquiry is still open because of an equivooakialged into contemporary
thought about legitimacy. The equivocation consdire site of legitimacy. The
normative predicate, legitimacy, in the hands aheghilosophers who write about it
has been understood as ascribable to both the pedpelation of robust authority as
well as coerciveaction Or, to couch the concept in terms of rightsjtie@cy is
treated as though it vindicates both tt@m right to have commands met with strict
obedience and therivilege right to coerce. In his above statement on state
legitimacy, Simmons incorporates both objects witihat we refer to as legitimate
when we refer to the legitimacy of the state. Rdraworkin, in Law’'s Empire
makes the same equivocation with respect to tleeositegitimacy’?> Dworkin refers

to ‘the classical problem of the legitimacy of odee power.” He also suggests that

2 Dworkin (1986), pp. 190-192
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the answer to this problem depends on the answehdoproblem of political
obligation — that is, the problem of what could wrd a person’s duty of strict
obedience when confronted with the fact that tlaeshas issued a legal directive.
Therefore, ‘A state is legitimate if its constitutal structure and practices are such
that its citizens have a general obligation to opelitical decisions that purport to
impose duties on them.” In sum, Dworkin thinks th&ution to the ‘puzzle of
legitimacy’ is to ‘explain why law is legitimate #uority for coercion.’

This seems confused. At least two different saiesin need of explanation as
legitimate. ‘Legitimate’ robust, practical authgramounts to the claim right to have
commands met with strict obedience (in additionotber elements of normative
powers), whereas the legitimacy of coercion amotmtsdefensible privilege right to
coerce. Dworkin admits these concerns are noticnbut he does think they are
related. He says, ‘No state should enforce all oftizen’s obligations. But though
obligation is not a sufficient condition for coeni it is close to a necessary one.’
The claim is ambiguous. On the one hand, Dworkighinrmean any obligation is not
a sufficient condition for coercion, but that woud@ an obvious point: | have an
obligation to hold the door for old ladies, butstlioes not ground the permission of
others to coerce me to hold the door. On the dtlaed, Dworkin may intend the
necessary obligation to be the correlate duty thareated when a robust, practical
authority issues a command. This is the readibglieve Dworkin intends, for he
explains, ‘no general policy of upholding the lawthwsteel could be justified if the
law were not, in general, sourceof genuine obligations [my italics].” Here, the

permissibility of coercion depends on a real authaelation. In the absence of a
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person’s duty tab, a duty which is correlate to the command of ausbppractical
authority, the act of coercing that persorbtas impermissible.

Why that? Itmightbe the case that the existenc@wbbligation of a person to
@ is a necessary condition to permissibly coerce pleason tod if the person will
not otherwised.*®* But why should it be the case that the obligathmat is necessary
for coercion to be permissible be the duty thatrisated when a robust, practical
authority issues a command? This claim is not amgrounded, it also seems to be
incorrect. For two persons, A and B, it does matns to be the case that A’'s coercing
B is permissible if and only if there is a pre-eéarg relation of robust authority
between A’'s commands and B’s duties. For instaDejd Howell Evans does not
have robust practical authority over me. But, Wfaks's mother were very badly
injured, and | were unwilling to assist even withgueat cost to myself (say, by
lending my car so that Evans could drive her tophah, then it is far from certain
that it would be impermissible, all things consetr for Evans to ensure my
assistance through coercith. Moreover, it is even farther from certain thatlsu

coercive action on his part would be impermissiklethings consideredecausehe

3 Although Thomas Nagel disputes that claim directtyd William Edmundson
disputes it on the grounds that it wouldn’t be coer to ensure that the persés (if
and when it is the case that the person alreadwahadbligation taP). Nagel writes,
‘Admittedly, there are cases in which a person khalo something, although it
would not be right to force him to do it. But herdelieve the reverse is true.
Sometimes it is proper to force people to do soimgtlven though it is not true that
they should do it without being forc@aly italics].” Nagel (1995), p. 146. See also
Edmundson (1998), pp. 73-124.

** The duty that | have to Evans’s mother is what liveh calls a ‘samaritan duty’
which results from (i) her peril and (ii) my abylito assist her without unreasonable
cost to myself. See Wellman (1996), p. 215. Ibifsgourse, a further question if the
existence of samaritan duties, or some set thattenisively grounds the coercion that
would likely ensure that those duties would be liisged. However, | believe we
reasonably think that some samaritan duties greoedcion.
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lacks robust practical authority over me. Not oslyhe question of what justifies the
authority relation distinct from the question of avhjustifies coercive power, as
Dworkin acknowledges, but also a justified authorglation does not seem to be
necessary for the justification of the permissipibf coercion.

As it is for Evans, so it is for the state. Thélggophical anarchist believes that
the fact that the state commands does not cresissf strict obedience for those to
whom the commands are purportedly addressed; haowthie conclusion does not
entail that it would be impermissible, in some sade coerce those persons. The
permissibility of acts of coercion and the existence wlations of authority are
separate questions that require separate analy8sswe have seen, accounts of
legitimacy have been understood to vindicate botBome, including Simmons,
believe that authority is primarily the site ofriples of legitimacy; others believe
that coercion is. The philosophical anarchist dasion suggests that we understand
the primary site of legitimacy to be coerciBnLegitimacy is about the permissibility
of coercion, not our duties to meet commands witlttsobedience. This is one

upshot that philosophical anarchism offers to tidewbody of political philosophy.

8 6.4. The Scope of Legitimacy

6.4.1. So far the analysis of legitimacy has labourellgep various evaluative ideals

separate. The questions that political philosopitgrrogates — those of justice,

5 Again, this formulation is imprecise; the sitel@jitimacy, as we will see in (6.5.1.-
6.5.4) is not exactly or necessarily coercion. rCio@ is a good enough
approximation of the site at this stage of the arguot.
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political obligation, and legitimacy — are separategitimacy is a distinct normative
concept in part because of dise it specifically concerns the justification of comn.

As such, the question of legitimacy is distinct nfirothe question of political
obligation, that is, the duty to meet commands wititt obedience as required by the
relation of robust practical authority. Both quess are themselves separate from the
guestion of what justice aspao tantovalue requires of us. And the question of what
justice as @ro tantovalue requires is distinct from the question ofatvjustice as a
constructed value — that is, what we ought to tithalgs considered — requires of us.
Intellectual tidiness helps us to focus on whicblgbem we are working and thus what
would count as a satisfactory response.

Let's return to the difference between the quesbbregitimacy —i.e. what
justifies coercion — and the question of justiceaaonstructed value i-e. what we
ought to do, all things considered. Are thesarmdisiconcerns? We might think not.
Perhaps the problems are isomorphic, amendableet@ame type of analysis, and
admit of the same solution. There is a strand aftkan political philosophy that
subjects both problems to the same kind of normatanalysis — namely,
constructivism. In its most general descriptiomstouctivism is the position that a
principle gains its normative credentials througding the outcome of a privileged
selection procedur®. One possible constructivist procedure takes geedient the
pro tantorequirements of impartiality and partiality to whiwe are subject, as well
as the factual constraints of feasibility and dediagness, and attempts to identify
the duty which we are decisively required to disgka Call the duties that are

recommended by the normative principle which wobl the outcome of such a

“6 Cohen (2008), p. 274
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procedure our ‘constructively decisive duties.’ viWdhe following conjecture, if true,

would render the problem of legitimacy and the peobof justice as a constructed
value isomorphic: when we identify the action tigatequired by our constructively
decisive duty, we thereby identify the action thatould be permissible to coerce
others to perform.

Thomas Nagel seems to conceive of the problemsoasorphic in this way. In
Equality and Partiality Nagel describes the theoretical ambition fortpall theory to
provide ‘a reason we can present to anyone ovemiathe coercive power of the state
is exercised.” This reason should be such thatp@ngon who is subject to coercion
could not reasonably reject. In this way, ‘therskdor legitimacy is a search for
unanimity.*”  Concerning legitimacy, Nagel is clear on two p®in First, he
conceives of theite of legitimacy as coercion. A principle of legitaty attempts to
provide conditions by which coercion is justifiedCoercion is... a feature that is
warranted only in virtue of the legitimacy of thesteem which contains if® Second,
we can only arrive at such a principle of legitimatrough the operation of a
constructivist procedure which takes two main cdeitions as ingredient. The first
is the duties of impartiality which are owed to gv@erson given the egalitarian
conviction that no one person’s life or well-beisgintrinsically more valuable than
anyone else’s and which, for Nagel, manifest thévesdan a very exigent prioritarian
concern for the least well-off. The second consideration is that persons are to

consider how reasons of partiality, feasibilitydademandingness provide constraints

“"Nagel (1991), pp. 23, 33
8 Nagel (1991), p. 37

9 Nagel (1979), pp. 106-127
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on what may be reasonably required of persons givan one, each person has their
own life to lead, and, two, the prioritarian dutsbich we confront are seemingly
insatiable. Pulling the two considerations togetiNagel contends that ‘Legitimacy
is the result of a convergence of different perpes on a single arrangement as
satisfying the conditions of non-rejectability @fat of them On the one hand, if a
principle leaves some too badly off, if it does shbw appropriate concern for the
needs and interests of equal persons, then itasorably rejectable. On the other
hand, if a principle demands too much by way of sherifice of one’s personal
projects in comparison to any other feasible attBve, then it is also reasonably
rejectable. Defensible principles of legitimadythere be any, successfully navigate
these requirements. They are the outcomes oftaicgarocedure that first attempts
to identify what impartiality requires and thenesgt as our ‘constructively decisive
duties’ only those duties that are not unreasonaiigent. In sum, a defensible
principle of legitimacy would show an impartial dtgian concern by requiring that
advantages be directed to the least well-off, y@ternot being overly demanding by
way of sacrifice of our own lives and distinctlyrpenal commitments.

Nagel’'s suggestion is, in effect, thatercionis permissible if it is in accordance
with a principle that is non-rejectable by the tgybf both requirements. However, if
we turn our attention tdhe View from NowherdNagel believes the same problem —
that is, ‘the clash between the personal standpdirtach individual and the more
objective, detached standpoint with which...morality naturally connected’ —

‘presentsmoral theorywith a fundamental task” That task is, of course, to stipulate

¥ Nagel (1991), p. 38
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what we have decisive reason to do. Nagel holdsttie way in which we would
respond to that question is the same if our questiere ‘under what conditions is
coercion justified?’ His suggestion is that weska according to a constructivist
procedure, the engine of which is a standard cfareably rejectability. Nagel hopes
there is a strong connection between what is moraljuired and what is rationally
required, that is, what is decisive. He hopesptigciples that are the outcome of the
constructivist procedure will provide reasons whatk decisive and thus capable of
motivating persons as rational agents who respandh¢ force of the stronger
reasorr’ Nagel's approach to these problems leads us pectxa high degree of
overlap between (i) what we are morally requiredido (i) what we have strongest
reason to doif. what is rational for us to do), and (iii) whattians one might
permissibly coerce another to do. It would be umssing; the method he adopts
toward each seems to be the same.

| do not think that these three sets are necegsarédxtensive. Nor do | think
that Nagel doe¥’ In certain situations, it would not be permissitd coerce what we
have the strongest moral reason to do. This isiogy the case with respect to many
of our interactions with our family members as wa#l in relatively innocuous
interactions when tacit rules of etiquette reqdirat we act in certain ways. This
consideration, however, does not suggest thatuedap between the above three sets
is not great. Nor does it suggest that we douat the best way to approach the

problem of the permissibility of coercion is thrdug constructivist procedure with a

>1 Nagel (1986), p. 193 [my italics]
2 Nagel (1986), p. 200

53 See footnote 43 above.
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standard of reasonable rejectability at its heéifor perhaps (iii) is best approached
by way of such a procedure, but not (i).) For thement, suppose that such a
procedure is the correct way to approach coercidoreover, suppose that we were
able to stipulate by reasoning from the requiresesft the impersonal, impartial
standpoint and the constraints of personal, pastehdpoint which duties one may
permissibly attempt to ensure are discharged bynmea coercion. This is
admittedly a very high theoretical conceit. Sunhaacount may very well be beyond
political philosophy. Yet, for the present purpodes conceit allows us to entertain
the following question: Would such an account eshdlbe concept of legitimacy? If
we had a principle — supposing a procedure of redsle rejectability across
standpoints has at least one principle as a datatenbutcome — that identified which
duties which one may permissibly attempt to ensane discharged by coercive

means, then would this principle be the last wordhe permissibility of coercion?

6.4.2. | think not. Such an account would stipulate ahhactions are permissible to
coerce, but nothing abouvho is permitted to coerce. If we care about the
permissibility of coercion, then we not only catmat whatis permissible to coerce
(i.e. what actions,which duties) but alsavhois permitted to coerce the performance
of the actions that may be permissibly coercede @dncept of legitimacy responds
to both concerns.
Call the second concern — the concermwbb is permitted to coerce — tiseope

of legitimacy. ‘Scope’ like ‘site’ is a term thatorrow from Arash Abizadeh. He
deploys the term, ‘scope,’” to refer to a preciseaidn the global justice debate,

namely, ‘therange of personaho have claims upon and responsibilities to exdbbr
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arising from considerations of justice.” Abizadshinsistent to contrast scope with
site, which refers to the&inds of objectsppropriately governed by principl€s.’My
co-opting of ‘scope’ departs somewhat from Abizaslelse. A person’s permission
to coerce is just that, a Hohfeldian permissioprorilege. It is neither a claim nor a
duty held by a person, as Abizadeh’s use of ‘scep&ils. Yet, | do want to preserve
the italicized nugget in Abizadeh’s idearaage of persons Thescopeof legitimacy

is therange of personwho have permission to coerce.

The exercise of this permission is also evaluatédeabar of legitimacy. Those
persons who fall under thscope of legitimacy — that is, those who have the
permission to coerce — cannot just comamy coercive action. For example, they
cannot present others with the bi-conditional thr&8uy me a sandwich or suffer
such and such punishment.’ Rather, they are oalynjited to commit coercive
action that is warranted by some defensible priaagh legitimacy. If we agree with
Nagel, then we believe that a defensible princgdleegitimacy is both identified and
rendered defensible by being the outcome of a eelttve procedure that attends to
both (i) the actions required by the impartial dstthat we owe to others and (ii) the
other reasons of partiality and facts of feasiilithat would constrain the
permissibility of coercing the performance of sations. Of course, we might not
agree with Nagel and prefer some alternative amprda the problem of which
actions and duties may be permissibly coerced.eitimer case, my present point
remains. Legitimacy, or the permissibility of coen, addresses two main queries,
the answers to which are ingredient to the concEpst,what reasonsnake coercion

permissible? Secondavho is permitted to coercéor and as consistent with those

>4 Abizadeh (2007), p. 323
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reason® The second query is the question ofst@peof legitimacy. The first query
is a question of theontentof legitimacy — that is, which actions may be pissibly
coerced and why. Below I will call the first prebh, ‘Kant's problem’ and the
second problem, ‘Locke’s problem.’

Another way to approach the question of sikepeof legitimacy is to consider
the question of the presumptive wrongness of wiggaaction. Sometimes persons
are aware of the considerations that heavily caurfavour of coercing or forcing
another person. They understand the reasons wincitd justify the exercise of
‘bending the will' of another, either by coercion force. Is the cognitive access to
such reasons sufficient to permit those personexircise coercion? Is justified
vigilante coercion unproblematic? It is far fronear that it is unproblematic.
Concerning those who exercise coercion, we not thihk that their coercive actions
should be justified by sufficient reason, but iaiso common to believe that they who
coerce require the special permission-right to @o ®therwise, they would be mere
vigilantes who may be glorified in comic books, bmho, in the real world, are

morally suspect.

6.4.3. Some liberal philosophers in their analysis gitiemacy have not emphasized
the question of scope. For instance, the Milliand| Humboldtian) harm principle
appears to be a principle that strictly conceresctintentof legitimacy. It stipulates

when actions that limit the freedom of others, sasHorce or coercion, are justified.
It does not stipulate who, if anyone, is specigigrmitted to perform such actions.

As such, it doesn’t provide a complete accounegftimacy. To point out the limits
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of state coercion does not thereby explain why spareons have the exclusive right
to coerce within those limits.

By contrast, other liberal philosophers have understhis question afcopeas
the central element in an account of legitimacyor Example, Nozick views the
concept of legitimacy through the lens of its scBbén addition, by focusing on the
guestion of the scope of legitimacy we can makseseh how Rawls understands the
difference between the ideals of justice and legity. For Rawlsians, this
interpretative question is interesting, if not nylghroblematic. Rawls believes not
only that principles of justice are identified agbunded by being the outcome of
some constructive procedure (as does Nagel wiheatgo the content of legitimacy)
but also that justice applies to the basic strectas its primarysite If the basic
structure is identifiable as site by the coercion contained therein, then the pymar
sites of justice and legitimacy overlap. This ntiggad students of Rawls to wonder
whether the principles Rawls defends are principfgsistice or legitimacy and what,
after all, is the difference?

In his ‘Reply to Habermas’ Rawls attempts to clatifie distinction between
justice and legitimacy as he understands thoselsidedde thinks they are not
equivalent. The first and major difference to whiRawls alludes is that the
legitimacy of coercive action says ‘something abfitd] pedigree,” whereas the
justice of coercive actioni.¢. the basic structure) does ridt. Focus onpedigree
Whether or not a coercive action is legitimate aelseon the pedigree of that action.

Its legitimacy depends on considerations regarttimm whence the action came.

>> Nozick (1974), p. 134

*5 Rawls (1996), p. 427
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Rawls’s emphasis on pedigree highlights the lewdlproceduralism in his

account of legitimacy. Consider his liberal prpieiof legitimacy:

‘[O]ur exercise of political power is fully propemly when it is exercised in
accordance with a constitution the essentials athvhll citizens as free and
equal may reasonably be expected to endorse itighieof principles and
ideals acceptable to their common human reason. higit adds that all
guestions arising in the legislature that concerrbarder on constitutional
essentials, or basic questions of justice, sholdd ae settled, so far as

possible, by principles and ideals that can belaityiendorsed™

This complex principle has two tiers of procedwali A particular coercive act, an
‘exercise of political power,’ is legitimate if arwhly if it issues from a legitimate
rule-based procedure — that is, the constituticsh the legal system which develops
from it. This macro-scale rule-based procedureoessdcertain persons with the
special permission to commit coercive action. Tdgal system identifies thecope
of legitimacy, that is, specifically which persanswhich circumstancese-g, voters,
representative legislators, judges, regulators, policemen — have the special
permission to coerce others. In turn, the maasastitutional rule-based procedure is
itself legitimate if and only if it is the outconud a privileged selection procedure —
namely, the overlapping consensus of people’s reddp comprehensive doctrines.

Hence, thepedigreeof a legitimate coercive act stretches back thihoadegitimate

>"Ibid., p. 137
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legal system into the ur-procedure of the overlagpionsensu¥. Further, Rawls
suggests that this norm of the overlapping consatself has, at the last, its origin in
the ultimate, idealized constructivist proceduréhef original positiori’

Rawls’s emphasis on scope and procedure allowstdidraw the distinction
between legitimacy and justice. If a coercive@ctis exercised by a person on which
a legitimate legal system confers the permissiocotrce, then, for Rawls, the action
is necessarily legitimate; however, it may not issegly be required by or consistent
with the requirements of the Rawlsian principlegustice (or any other principles of
justice). Hence, ‘legitimacy is a weaker idea thastice and imposes weaker
constraints on what can be done.” However, Ralds eecognizes that legitimate
actions must be ‘sufficiently just® That is, the legitimacy of an action is not megrel
that it is performed by a person who has been cmdehe privilege to coerce by a
legitimate legal system. Rawls’s proceduralism uhblegitimacy emphasizes the
scopeof legitimacy, but he also recognizes that thenmpesibility of coercion must
refer to both to the coercer's special privilegecterce as well as to the non-
procedural, independent reasons for the coercianpibrport to justify it. For Rawils,
legitimacy reflects the nested concernsabio is permitted to coerce amhat they

are permitted to coerce.

% |n the ‘Reply to Habermas’ Rawls is clear on the-tried proceduralism of

legitimacy. He notes, ‘A legitimate procedure @vese to legitimate laws and
policies made in accordance with it... A legitimat®gedure is one that all may
reasonably accept as free and equal when colledéeisions must be made and
agreement is normally lacking [i.e. that is whaikesa procedure legitimate.]lbid.,

p. 428

Y Rawls (1996), p. 225

®bid., p. 428
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8§ 6.5. Why We Care (About Coercion)

6.5.1. So far we have reviewed some of the contourh@fconcept of legitimacy.
What has not been addressed is why we care. hahy should we hold legitimacy
to be an ideal? The answer is supplied by an atcof the presumptive
wrongfulness of coercion. This section will endaa&vto argue such an account.
Coercion is wrong, and we want to avoid it. If eannot avoid it, then we hope its
wrongfulness is outweighed by some moral end fackit is necessary. The reason
we care is that we want our actions not to be ceeror, if they are nevertheless
coercive, then we want them to be justifiable.

Above, | couched legitimacy as the permissibilitycoercion. That formulation
is rough and imprecise. It is imprecise becausadion can be legitimate by not
being coercive, instead of being permissibly carciOur concern is coercion (and
worse forms of wrongful action, such as brute ptaisiorce); however, the primitive
idea is that of thaction-directing actiort® An action-directing action is an actiah,
that an agent, A, performs with the intention ohdmg of another agent, B, to
perform some other actioy, There are many examples of action-directionoasti
some of which might be permissible and others adtice, coercion, exploitation,
force, playing on the emotions of others, intimidat deception, and framing, which
includes most market-action.

Legal directives are also action-directing actiofiiey are actions that voters,
legislators, judges, and regulatory administratorsduct in order to direct the actions

of others. On various accounts of coercion, whicWill develop below, legal

®1 The term is borrowed from A.J. Julius. See JURE08).
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directives may be coercive, but they may nof%&his fact complicates an account
of legitimacy. If a legal-directive is not coereiyor some morally worse form of an
action-directing action, such as brute force), tliters, to that extent, legitimate.

However, if a legal directive is coercive, it magvertheless be legitimate if the
coercion is justified because it is necessary lbeae some morally superior outcome
or, alternatively, to prevent some morally worsdcome. If an action-directing

action avoids being coercive it may be legitiméigt, if it is nevertheless coercive, it
still may be legitimate if the coercion is justiie This argument complicates thiée

of legitimacy. It is not only coercive action. tRar, legitimacy primarily refers to a
specific set of action-directing actions, which grerformed by those with the

privilege to do so (those persons who fall withine scopeof legitimacy). These

actions might or might not be coercive.

6.5.2. What is coercion? If it is anything, then coercis anaction-directing action
Coercion is an action that is taken to get peopldd things. If A’s®-ing thereby

coerces B tay, then at least the following is true:

(1) A believes thab-ing will lead B toy.

(2) A takes this belief as a reasonbto

These two conditions are common to all action-dingcactions. However,

coercion is not only a distinct form of action-aiti@g action; it is also wrong. How

%2 That the law is not necessarily coercive is fauthef argued by William
Edmundson. See Edmundson (1998), pp. 73-124.
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then to account for the wrongfulness of coercidR@call that we want to knowhy
we care to either avoid or justify coercion. Thare two primary ways to account for
the wrongfulness of coercion. First, we can foonsA’s intentions. Second, we can
focus on B’s choice situation after -s, namely by comparing the alternative state
of affairs that B might encounter, depending on tesponse, with some other
privileged state of affairs. The latter is thaselineapproach to the concept of
coercion, which has been the dominant form of aislysince Robert Nozick
published ‘Coercion®

Coercion admits of a positive description and anmadive description. The
positive description is one agent, A, offering Bbiaconditional proposal of the
following form: ‘If B y-s, then A will bring about some state of affal4, and if B
does noty, then A will bring about some other state of afa52’ Both threats and
offers are instances of such bi-conditional profmsa Coercion is normally
understood as a threat, where B has no reasonghien dout toy, given that B
believes A’s threat to be credible and t82is worse for B thaislis. Proposals with
these features are classic cases of coercion. ciBoerunlike force or violence,
appeals to the decision of the coercee. Propadlaie for the engagement of the
will, even if one or more of the prongs of the msal is completely unreasonaffe.
These are the marks of a positive description ef@on, but any complete account of

coercion must also explain why such bi-conditigmalposals are wrong. An account

%3 Nozick (1969)

% | do not follow Harry Frankfurt's description obercion, which is concerns the
disengagement of the will of the coercee — andcéeresponsibility — in cases of
coercion. Coercion magxcusaesponsibility, but that is not its defining feau See
Frankfurt (1988).
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of coercion also requires a normative descriptloat £xplains why coercion ipso
factowrong.

When we enquire into the wrongfulness of coercetgoa, we might be looking
to explain one of three things: (i) that coerciwdian is prima faciewrong, (ii) that
coercive action igro tantowrong, or (iii) that coercive action is decisivelyong.
Here | explain why coercive action pgo tantowrong. It is not merelyprima facie
wrong: that would mean that a coercive action setnse wrong, but we need to
inspect more closely to see if it is actually wronfj is not the case that coercion
might be wrong; rather, coercionipso factowrong. If an action is coercive, then, in
some sense, it is wrong. However, its wrongfulmagght not be decisive against its
enactment. Rather, the wrongfulness that coungsnag coercion iglefeasible a
coercive action might be trumped by stronger ressthrat count in its favour.
Coercive actions arpro tantowrong. What features of the action, then, expthia
species of wrongfulness?

Let's begin with the baseline approaches. G&8lthe state of affairs that we
would reasonably predict B to be in if A neves, given normal sociological facts
about characters like A and E&3is B’s predictive baseline We might think that the
wrongfulness of coercion is accounted for by theught thatS3is better, from B’s

vantage, than eith&lor S2 In that case, coercion entails that:

(1) A believes thab-ing will lead B toy.
(2) A takes this belief as a reasonbto

(3) For B,S3>S2andS1
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We might think that coercion is wrong because atsraction, B is worse off
than we would predict he would otherwise have héénhad not acted. However,
this thought is too quick. It does not necessaatgount for the wrongfulness of
coercion, for perhaps B has no right, entitlementyalid claim to be ir83 even if it
is normally where we would predict he would be ih@ver came along. If we are to
account for the wrongfulness of coercion, we neatbee directly moral account.

Alan Wertheimer provides such an accolinCall S4the state of affairs that B
would find himself in if the total set of B's moraights and entitlements were
satisfiedand the set of his currently decisive moral dutiesevgischarged.S4is B’s
moralized baseline S4is the state of affairs that B is morally entiti@dbe in. On

Wertheimer’s account, the following case is coercio

(1) A believes thab-ing will lead B toy.

(2) A takes this belief as a reasornbto

(4) For B,S4>S2andS1

Wertheimer’s idea is that coercion not only depsitaeof enjoying a state of affairs to
which he is morally entitled, but also that thetestaof affairs that B faces after A’s
action are both worse than the one to which hetiied.

In the majority of our evaluations of coercion, lexaions that depart from the
predictive baseline will converge with those thapadrt from the moralized baseline.
This is because, in most cases, the moralized esdigtive baselines represent the

same state of affairs. For example, consider:

%5 Wertheimer (1987)
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RescueA, while hiking in the desert, discovers B loadavounded. A offers
to rescue B, which he is fully capable of doingt baly if B pays him a huge

sum of money.

This is obviously coercion. B has a claim-righto® saved, and his moralized
baseline refers to that outcome. Also, (I hope)wealld predict that A will save B
without the repugnant threat and thus, the predidiiaseline also refers to the same
outcome. HereS3is equivalent tdcS4 Both S3 and S4 are better for B tha$],
where A saves B, but only at a huge cost to B, $2idvhere A does not save B. In
this case, both the predictive and moralized adsoissue the same report. In some
cases, however, the moral and predictive baseliiesot be the same. Consider an

example:

Nozick's Slav&® A owns slaves, including B. A follows a systerh o
plantation management whereby he flogs B every mgrand has done so for
years. One morning, A proposes not to flog B, dnly if B y-s, wherey is

some trivial, non-morally repugnant action.

HereS3 the predictive baseline, is that A will flog B4 the moral baseline, is
that B will not be flogged because, on his moradbiae, B is not a slaveS1lis the
outcome where B is not flogged, because-B, andS2 where B does naf, is the

outcome where A flogs B. So, Nozick’'s SlaveS4 > S1> S2=S3 Given this

% Derived from Nozick (1969), p. 450
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ordering, the moralized account judges this casbet@oercion, but the predictive
account does not. If we intuitively believe thisa clear example of coercion, then
perhaps we should endorse the moralized accountegact the predictive account.

Nozick resists that conclusion. To see his reagpruonsider another case:

Nozick's Addicf’ A regularly supplies crack cocaine to B. One,day
sadistically informs B that he will discontinue tsapply of crack cocaine

unless B attacks B'’s friend, C.

In this caseS3 the predictive baseline, is that B receives criokn A, per
usual. S4 the moral baseline, is that B does not receieelccocaine. B does not
have a claim-right to crack, nor is A entitled tgpply such a drug to BS1is the
outcome where B attacks his friend and receiveslthgs. S2is the outcome where
B does not attack his friend and consequently dugsreceive any crack cocaine.
From the standpoint of B, who is addicted to cragckaine, the following preference
ordering obtainsS3> S1> S2=S4 Given this ranking, the predictive baseline jeslg
this to be a case of coercion, but the moralizedaat does not. Nevertheless, it very
much seems to be coercion.

To capture the results of both the slave and addiatnples, Nozick forwards
another account of coercion. His account rotatethe preference of the coercee. In
the slave case, the slave would prefer the morhllzaseline, whereas the addict
prefers the predictive baseline. Nozick holds thiagre the moralized and predictive

baselines diverge, a case is coercive dependinlgeopreference of the coercee. If B

®" Derived from Nozick (1969), p. 447
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would prefer either baseline — eith&B8 or S4 — to S1 or S2 then it is a case of

coercion. So, on Nozick’s account, the followisglefinitive of coercion:

(1) A believes thab-ing will lead B toy.
(2) A takes this belief as a reasornbto

(5) For B, eitheS3or S4>S1andS2

We now have two accounts of the wrongfulness of@or. One issues from
Wertheimer’'s moralized baseline approach and theroirom Nozick’'s preference
approach. For Wertheimer, the wrongfulness of @oarlies with the fact that the
coercee finds himself facing a set of outcomes #natworse than the outcome to
which he is morally entitled, after accounting &t of his claims, privileges, and
duties. For Nozick, the wrongfulness of coercieers to lie with the fact that the
coercee finds himself facing a set of outcomes keatlisprefers to an outcome to
which he is either accustomed or entitled.

The two analyses differ with respect toho is presumed to make the
comparison between states of affairs. For Nozitle relevant standpoint of
comparison is the coercee, with all of his biases@eferences (addictions included),
from which the relevant comparison can be made.ly @e one coerced is in a
position to say whether coercion is at hand. FertA¢imer, the relevant standpoint
seems to be with a morally omnicompetent agent iwimot only able to foresee what
state of affairsS3 obtains when all moral claims have been satiséied decisive
duties discharged, but is also able to objectiwelgnpare this state of affairs against

those which would result from A’s execution of pi®posal, that isS1andS2 On
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Wertheimer's analysis, judgments about whether ot ooercion is at hand
presuppose some background, complete moral thbatyptoduces judgments about
what states of affairs in which we are morally #&di to be and to which we can look
to determine the hard cases.

What the analyses share is their basic approalbbwoinstances of coercion are
established and what makes them wrong. Both atsonake coercion dependent on
comparisons of states of affairs to which the ceers subjected. Coercion is wrong
because the outcomes that the coercer proposesntp dbout are worse, in some
sense, for the coercee than other states of atfaatshe would either prefer or be
entitled to. Both Nozick's and Wertheimer's analys of coercion are
consequentialist Both accounts look to comparisons of those stataffairs relevant
to the coercee. Both accounts focus on the outsoofiean action to determine
whether or not it is coercion and thus wrongfuldiese those outcomes are worse for
the person coerced.

Does either of these accounts of coercion isotatparticular wrongfulness? |

think that they do not. Consider the following €as

Mafioso on the Run A, a Mafioso under investigation, needs to lie his

dirty assets. A communicates to a random strafrgadom to better hide the
dirty money), B, that if B does not accept a gffE@0,000, A will ensure that
B has his kneecaps and skull broken. B believestireat to be credible,

because A has the briefcase on hand and looksweach like a mafioso.
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In this caseSlis the state of affairs where B accepts the £10),80dS2is the
state of affairs where B refuses the money andhimskull and kneecaps broken.
Here, B must accept the money in order to avds®2 A acts so that B has no
reasonable choice but to act in a certain way. MNowsider the baselinesS3 the
predictive baseline, is that A will not interacttwviB (recall that they are perfect
strangers before A’s action)S4 B’s moralized baseline, is to receive neither the
£10,000, to which he is not especially morally #edi, nor to have his body broken,
which he certainly has a claim-right against. Fritra standpoint of B, we might
suppose the following preference ranking to h@d:> S3=S4 > S2 Given this
preference ordering, on either the predictive oratiwed baseline accounts A’s action
is not coercive. This is a surprising result. Aion seems not only to be a clear
case of coercion, but it also seems to be obviowsbng for A to commit it. The
case ofMafioso on the rursuggests that the wrongfulness of coercion istodie
grounded by the fact that tleeitcomeswhich the coercer credibly proposes to bring
about areworse in some sense, for the coercee than other sttafairs that he
would either prefer or be entitled to. Here, thlevant outcome is not worse, but the
action is nevertheless redolent of coercion anderpamitively, it is wrong. Hence,

we need an account of coercion that better expltngrongfulness.

6.5.3. We may approach the wrongfulness of coerciveoactither than by a
comparison of the relevant consequences as idamhtifiy the various baseline
accounts. Consider a few non-baseline account®@fcion. One initial thought is
that coercion is wrong because it would be wrongHe coercer, A, to make good on

his threat. Amakes good on his thredtwhen B does noty, then A acts so as to
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bring aboutS2 If it were wrong for A to act so as to produs2 then the thought is
that it would be wrong for A to propose to B to guoeS2unless Bys. In short, if it

is wrong to®, then it is wrong to threaten ® unless someone elgs. Mitchell
Berman uses this rule to explain the wrongfulnésercion®® The wrongfulness of
some actiong, infects the proposal @®. On first blush, we might endorse that as a
general rule, but, upon analysis, it seems to gweeyre judgments of wrongfulness.
For example, it seems wrong to conduct a nucledesbn the capital city of another
state, but surely it is not wronig the samavay (if it is wrongat all) to propose to do
so on the condition that this state launches danjliattack firsf’

Berman’s strategy is still focused on the exeraséhe particular actions that
are threatened. | think the wrongfulness of ceereictions is morenmediate We
do not need to analyze the particular consequesfce@goercive proposal to locate its
wrongfulness. We may instead look to the intergtiohthe coercer; the wrongfulness
of coercion resides with A’s intentions. The wrairigess can be seen before B’s
choice situation and the consequences that follmmfB’s choice ever enter the
picture. Focus on the kernel of coercion — théoaetlirecting action. As we saw

above, A's®-ing is an action-directing action if and only if:

(1) A believes thab-ing will lead B toy.

(2) A takes this belief as a reasorto

% Berman (2002)

% Scott Anderson provides this counterexample torthe supposed by Berman'’s
analysis. See Anderson (2009).
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Consider (2). In order for (2) to be true, A mbstieve that there is a reason
for B toy. A must think thasomethingcounts in favour of B’sy-ing, otherwise A
wouldn’t have a reason t so that® will lead to B’sy-ing. What that something is
could be a consideration that counts in favour sfyging that is either independent
of A or that depends, in some way, on A’'s own adges or preferences. An
independentonsideration could be that Bjsing discharges a duty held by B, or that
it secures something that is good for B, or, mameply, something that is good
simpliciter. In this case, A counts it as a reasombtthat ®-ing would bring about
B’s y-ing, which would secure some gotm B, or some goodsimpliciter. What
makes the considerationdependents that it is independent of A’'s actions; it would
be a reason even if A did not make his proposal.

By contrast, alependent that is, dependent on A — consideration coulthbé
A has a preference thatyBs or that it furthers some of A’s interests thag8 or that
it secures some advantages for A ify/B. In these cases, A counts it as a reasdn to
that®-ing would bring about B'-ing, which would secure some advantégeA or
would satisfy A’s preferences. Of course, bothdkirof considerations may obtain
when A®-s; they are not mutually exclusive consideratioAsnay believe (i) that B
has an independent reasonytdii) that B’sy-ing helps to secure A’s advantages, and

thus (iii) that® is supported by both reasons. Here is one suzimebe:

Decent Wage Offer A, who owns a furniture-making shop, offers tyB,
who is a carpenter, a decent salary to work inshigp. This employment
allows B to make a good living, and it does nov&e8 very much worse off

in comparison to A.
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In Decent Wage OffeiA’s action is clearly action-directing. If B wkag in A’s
shop then A will generate some profit from B’s laho However, B has some reason
to work in A’'s shop, which is not the consideratioh A’s profit or advantage.
Rather, B’s enjoyment of carpentry and A’s offerpi@my a decent wage, by which B
can make an honourable living, are also reasonwaoii in A’'s shop. Compare

Decent Wage Offewith:

Indecent Wage OffeA, who owns a furniture-making shop, offers ty (i
who is an unemployed carpenter, an indecent satavwyork in his shop. B

can barely make a living and is left much worsemffomparison to A.

A theory of exploitation explains why the formerseas permissible, whereas
the latter case is not. Some might think, foranse, that there isothingwrong with
Decent Wage Offerl disagree. Rather, | thinkecent Wage Offas pro tantowrong
and its wrongfulness stems from the fact that Aage offer is an action-directing
action that is not only intended, in part, to tlwantage of A, but is also intended to
produce an inequality, even if small, between A @&dbr which B is in no way
responsible. However, the wrongfulness containedDecent Wage Offelis
defeasible. It seems to be justifi@ater alia, by the considerations that pertain to B
and by the amount of preference-satisfaction seldoyea pattern of many actions that
have the form oDecent Wage Offer namely, capitalism in its best light, which, to
be sure, is not the capitalism that we know. Thpitalism we know also contains

many instances dhdecent Wage Offeand the wrongfulness containedlidecent
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Wage Offerdoes not seem to be defeasible. A theory of égpilon would explain
why. It is well beyond the present purpose to ventust gutheory, but | will make a
claim about when action-directing actions are,ame sense, assuredly wrong. | am
unsure if the following claim explains why the esiphtion contained inndecent
Wage Offenis decisively wrong; however, | do think it explaiwhycoercionis pro
tantowrong.

| suspect that &uth about action-directing actions is this: if A beks that B
has no independent consideration that counts ioutaef y-ing, or if A believes that
B would never recognize an independent considerdhiat counts in favour afi-ing
(assuming that B is generally capable of doing $@n A’s®-ing is pro tantowrong
— that is, A’s action demands further justificatiomVhen the following conditions

hold, A commits gro tantowrongful action:

(1) A believes thab-ing will lead B toy.
(2) A takes this belief as a reasorto
(6) A does not believe thdt-ing will enable B to recognize some consideration

that counts in favour of-ing that holds independent of A®-ing.

The last condition, (6), might hold as a conditimctause (i) A does not believe
that there is any such reason or (ii) because Aevms that B is dense, inept or
hopelessly misguided and could not see that tlseaitindependent reason {oeven
if it were correctly signalled. | believe that (1), and (6) explain thpro tanto
wrongfulness of some of the action-directing adidhat we normally think to be

wrong (at least presumptively) such as paternalistoercion, force, and
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manipulation”

What is particularly wrongful of actions thatisét conditions (1),
(2), and (6) is that, by those actions, A uses Bagre meansA intends to direct B
to vy, but A does not believe that his action will emaBl to apprehend a reasonyto
that exists independent of A’s action. Hence, whAeh-s, A uses B as an instrument
to enacty and not as an autonomous agent who can recogmizact on antecedent
reasons. When conditions (1), (2), and (6) holdl @ neverthelessb-s, A
compromises B’s autonomy — that is, B’s capacityréely and responsibly respond
to a space of reasons that is not completely irctimérol of another. A treats B not as
a person but as a mere téblWhat Ausesis B’s capacity for prudence.

All of the above cases of coerciorRescueSlave Addict Mafioso— are wrong
because (1), (2), and (6) are true of them. I ease, Antendsto direct B’s action
without believing that his action will make B awaoé reasons to act that are
independent of A’s action. That explains their wrongfulness, not comparisons

between different sets of hypothetical states tdilsf. Moreover, in these cases A

intends to direct B’s action without the belief tthihis action will make B aware of

9'So does A.J. Julius. Julius defines a ‘politis@bng’ as actions that violate the
following principle that gathers the conditions,(®), and (6): “You should not (do y,
believe that your y’ing will lead me to x and thhis fact is a reason to y, and fail to
believe with justification that your y’ing will falitate my coming to x on the basis of
my recognition of reason to x that hold indepenliyeoit your y’ing.)’ Julius (2009),
p. 1. My attempt is to take a further step andasthdny these conditions better reflect
the wrongfulness of coercion as against other views

"t Joseph Raz also believes that what explains tlmmgfulness of coercion is the
attack on the coercee’s autonomy; however, in higoant of coercion’s
wrongfulness, he does not emphasize the coeregestion to do so. Raz (1986), pp.
154-157
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independent reasons to act atsb without a concern or intention to make B aware of
independent reasons to 4tt.

Ultimately, why we cards that actions that satisfy (1), (2) and (6) jre tanto
wrong. We want to avoid actions that satisfy (®), and (6) or, when we must
perform actions that satisfy those conditions, vemtto ensure that such actions are
justified.

Legal directives are also action-directing actiohegal directives — enacted by
voters, regulatory officials, legislators, and jedg- are actions taken to direct the
actions of others. Moreover, the belief that thasgons will lead others to act in
certain ways is one reason why they are tdRerHence, legal directives satisfy
conditions (1) and (2). One reason we care alagitilhacy as a political ideal is that
we care to ensure that (6) is not true of thesectiwes or if it is, then the legal

directives are nevertheless justified and therefiotedecisively wrong.

"2 Here is an attempt to clarify this addition. Theeht to enable the apprehension of
independent reasons and the belief that we wilsbecessful in that attempt are
distinct. There are cases in which we may intemdlitect the action of another,
intend to enable them to apprehend independenbmeds act, but fail to believe that
we will successfully enable this apprehensionth# belief is absent, then | believe
that there is @ro tantowrong and coercion obtains; however, if the intergignal or
enable an awareness of independent reasons isladsemt, then this multiplies the
wrongness of the coercive action.

’3 This point highlights the importance of what Rawisls the basic structure. The
basic structure is a large, loosely organized siracof action-directing action. We
want to ensure that the action-directing actionstaioed therein are ngiro tanto
wrongful, or if they are, then that they are justif See Rawls (1971).
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6.5.4. Legal directives are not necessarily coerciveis Tdaim is contrary to the
predominant view or what William Edmundson call® tpre-reflective view
However, it is the upshot of any account of coardizat understands coerciapso
factg to bepro tantowrongful. The point holds whether the account oércion
focuses on comparisons of consequences againstewame baseline or on the
intentions of the coercer. For instance, we comeéhts conclusion if we adopt

Wertheimer’s moralized account. Consider the foilg case:

Robbery Statut€® A lawmaker, A, announces and enacts a statute tha
provides that anyone, B, convicted of armed roblvallybe punished with a

prison sentence of between five and twenty years.

Here, if Bys — that is, if he refrains from armed robbery entlne will receive
S1 which is the status quo. However, if B does wand commits armed robbery,
then he will receiveés2 a prison sentence. In order Robbery Statutéo count as
coercion on the moralized baseline, from B’s vaet&y — that is, B’s moralized
baseline — must be better than b8thandS2 What is important to note is that B’s
moralized baseline is variant with respect to whethr not he has committed armed
robbery. If B has committed armed robbery, thenrhoralized baseline surely does
not include the right not to be punished for thfermce. That is, if B commits

robbery then it is not clear th&4 > S2 Rather, it might be the case that-$82.

4 See Edmundson (1998), 73; however, for a congideeflection on the
coerciveness of the law, see Lamond (2001).

"> Derived from Edmundson (1998), p. 76
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However, in order foRobbery Statutéo be a case of coercion, it must clearly be the
case that S4 > S2. With respect to those who commred robbery, Wertheimer’s
moralized baseline does not produce the judgmenRibbbery Statutes coercive.

What about those who do not commit armed robbeilg?Robbery Statute
coercive for them? Their moralized baseline daekide the right not to be punished
for the offence. This is precisely what A claimes\kill do — that is, not interfere with
them so long as they do not commit armed robbdfyB ys — and refrains from
robbery — then A will bring abou$l, the state of affairs where B is not punished.
With respect to non-offenders, it seems strangapifmisleading, to say th&4 is
clearly preferable t&1 Rather it is the case th84~ S1, or more preciselyS1lis
ingredient toS4 Whatever else is included in the state of adféivat is a person’s
moralized baseline it will, at the least, include tstate of affairs of the person not
being punished for a crime they did not commit. nete if we take the moralized
baseline account as definitive of the wrongnessoefrcion, legal directives are not
necessarily coercive. Judgments about their commess ride on the back of moral
judgments about the state of affairs they produtecamparison to a moralized
baseline. The state of affairs that legal dirediyproduce might help to realize our
moral baseline. Therefore, they are not presuralytivoercive’®

Given that the moralized baseline does not captiueeroot wrongfulness of
coercive action, | do not think there is much akstin the above argument. Yet, we
arrive at the same conclusion — that the law isneaessarily coercive — if we begin

with the account of thpro tantowrongfulness of coercion argued above. Coeragon i

® This, in a nutshell, is Edmundson’s argument ajathe claim that law is
necessarily coercive. See Edmundson (1998), ph243
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wrong because it is performed with the intentiordiiect the action of another and
without the belief that the person will be made @enaf any reasons, independent of
the coercive action, that count in favour of actinghe directed way. Coercion is
wrong because the coercer does not believe hdagilltate the coercee’s awareness
of independent considerations that count in favoluacting. Are legal directives
wrong in this way? To be sure, legal directives actions that are taken to direct the
actions of other§’ However, is it necessarily the case that legadotives do not
facilitate an awareness of reasons for actingendirected ways?

Suppose that a legislator, A, produces a legattine @, which leads a subject
to that directive, B, tay. If this legal directive is not coercive, thenotwonditions
must obtain. First, B must have some reasapn tiat holds independently of A%-
ing. Second, A must believe tha& inter alia, facilitates B's awareness of that
independent reason. Is it necessarily the caseldws do not meet these two
conditions? | doubt it. The law is not necesgadl singular tool whereby the
lawmakers attempt to use people as means to seoome advantages. To return to a
point made above, the ‘basic legitimation demasdggested by Bernard Williams, is
the requirement to avoid precisely this view of lde as predominant.

For instance, it is not necessarily the case thanwegislators ena®obbery
Statutethat they only intend to direct the actions ofesthin ways that redound to
their advantage.Robbery Statuteould also be enacted with the intention to signal
that armed robbery is morally impermissible, thargone subject to the statute has a

good reason to recognize thend with the belief that some people will apprehend

" Or at least many are. Not all legal directives action-directing actions — for
instance, laws that confer normative powers on sdmaot necessarily direct their
actions or the actions of others.
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this good reason. To the extent that laws aretedaeith the belief that they will
correctly signal (i) that citizens have reasondexgisive reasons to act in certain ways
and (ii) that those actions are required by reasloatsapply to citizens, the laws are
not pro tantowrongful in the way that coercion o tantowrongful. In fact, to the
extent that laws are enacted with this belief, thggid being coercive. Above, |
imprecisely suggested that tlsgte of legitimacy is coercion. Now we are in a
position to see why that claim is imprecise. Phenary site of legitimacy is a legal

directive, which may or may not be coercive.

6.5.5. Legal directives may be coercive. There are nmt#ta when legislators enact
laws that they do not believe will facilitate an aeness in the subjects to those
directives of directive-independent reasons to deerhaps the legislators have lost
faith in the reasonableness of some of the subjedepal directives. Or perhaps they
have lost faith in the reasonableness of the dwestthemselvesi.e,, that the
directives reliably signal what reasons there drethese cases, the legal directives
are coercive. They are coercive because theyamenidted with the belief that the
legal directives will not enable at least somezeitis to apprehend what reasons,
independent of the legal directive, there are to &tence, they are committed with
the belief that those citizens will not confronetlaw as an attempt to signal the
reasons we share, but rather as a straightforwagdttof sanction.

The presence of this belief effectively commits the-maker to viewing the
legal directive as a threat which is likely to behé will of some of those citizens
who are subject to it. As above, when the law-méiess this belief and nevertheless

enacts the directive he commits to will-bending, to using a person’s capacity for
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prudence as a means to getting them to do thifbss his action is coercive apdo
tanto wrongful; it demands justification. The law clarthe justification to coerce —
that is, those who make law claim that the law, nviiecommits to will-bending, is
nevertheless justified. This is how Grant Lamondspthe case for the coercive
nature of the law: the law claims the permissiobead wills when it mus?

If Lamond’s is a thesis about the essential natfréegal directives, then |
disagree. That the law claims — or, more precjsémat law-makers claim —
legitimacy does not make the law coercive. Lawsluding legitimate laws, do not
necessarily bend wills. Each citizenay understand a particular law to signal
independent reasons. If the makers of that lawustdiably aware of that contingent
fact, then their awareness of this fact dispelsattebution of coercion to the law.
With this fact in mind, law-makers do not intend use others as mere means.
However, when at least some citizens do not unaledsa law to signal independent
reasons, the law-maker’s apprehension of thisriawders the law coercive. For any
law it could be the case that some citizens do regard the law as signalling
independent reasons. To be sure, it is likelyctme with respect to most laws. It is
here that the law’s claim to legitimacy is sigrdéfit. The law claims that the
coerciveness of these legal directives does noéssacily impugn their legitimacy.
Coercive legal directives may meet other condititwas justify their enactment.

What are those conditions? We have already disdusgscopeandcontentof
legitimacy. | will return to those conditions momarily; however, there is another
condition that must be satisfied if legal directivare to be legitimate. Those who

enact legal directives, even though they may ne¢ hlaebeliefthat the directives will

8 Lamond (2001)
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successfully enable subject to apprehend indepéndeasons to act, must
neverthelesmtendto facilitate the subject’'s awareness of indepahdeasons to act
in the directed ways. It might be objected thatphesence of conditions (1), (2), and
particularly (6) estops the intention to enablesabject to apprehend a directive-
independent reason to act. If one believes tlet thrective will not enable a subject
to apprehend independent reasons to act, thenasmetintend to do so. However, it
is a commonplace that we often intend to do thitigg we believe will not be
successful. With respect to the enactment of ldgattives, the absence of thelief
that they will facilitate apprehension of reasonskes thencoercive however, the
intentionto facilitate an awareness of reasons, in parkesithenlegitimate whether
the directives are coercive or not.

We might refer to the problem of meeting this ctindi as ‘Rawls’s problem.’
To intend to enact legislative directives that vebtdcilitate the subject’s awareness
of reasons to act in the directed ways means tateislator must be sensitive to
how subjects are aware of reasons that apply to.th€his is an insight of political
liberalism. Political liberals are concerned wiitie intention to enact legal directives
that are justifiable to all persons subject to éhalirectives. Given that persons
irrevocably differ about what reasons there ultehatre (and, moreover, whatakes
something a reason), political liberals argue tbgal directives should be justified by
reference to a set of reasons that are admissybll Ipersons who are motivated to
justify their legal action-directing actions towarde another. Reasons within this set

are called ‘public reason&”’

" For discussions of political liberalism and théerof public reason, see: Rawls
(1996), pp. 212-254; Rawls (1999d); Larmore (209B) 368-393.
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The intention to justify a legal directive by reface to a public reason mirrors
the intention with which we are presently concerredhat is, to facilitate an
awareness of the reasons that apply to those $ubjésgal directives. If subjects to
legal directives believe that those directivesaracted only if they are justifiable by
public reasons — as would be the case in a Rawlgialt-ordered society’ — then
when a legal directive is enacted, its enactmemilshfacilitate their awareness of the
reasons that apply to them. They only need loolofaequest the public reason that
justifies the directive, in the confidence thatréhes such a public reason. Moreover,
the twin intentions are explained by the same ntuwagorinciple — namely, that
persons should not be treated as mere means, that raspectfully as persons who
are able to recognize and align their behaviouin wvasons that apply to them.

The political liberal believes that in our capaastias lawmakers — that is, as
legislators, judges, regulatory officials, or vater we should intend to enact legal
directives that are justifiable by appeal to publgasons. The political liberal
believes that it is a condition of their legitimattat legal directives are enacted with
this intention. This intention mirrors the intemito facilitate the apprehension of
reasons. In order for a legal directive to betiegite, the intention to facilitate the
apprehension of reasons need be present with dstreent. To tie in the claims of
the previous chapter, we should aspire to epistemthority with respect to public
reasons. The political liberal holds that we sHoattempt to reliably convey what
public reasons there are as well as what actiasetheasons require of us.

‘Rawls’s problem’ is not the only problem that ga& directive must answer in
order to be legitimate. The legitimacy of legatedtives that are coercive is a

function of being admissible if the action-diregtiaction passes two further tests.
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The intention to enact a reliable legal directiattis supported by public reasons is
not enough. Anyone could have this intention, ot just anyone can issue legal
directives at any time. We may refer to a furtheery about legitimacy as ‘Locke’s
problem’ — namely, is the legal directive (and, ¢enpotentially coercive action)
enacted by some person(s) with the privilege tosd® ‘Locke’s problem’ is, of
coursewho has the privilege to do so. Above, we referrethts as the question of
scope Some political philosophers, including John Siomsy identify ‘Locke’s
problem’ as the main concern of legitim&lyWhen they speak of the legitimacy of
states, they are speaking about ‘Locke’s probletddowever, while it is true that,
from the standpoint of legitimacy, we care to knaiout whether or not a legal
directive responds to the question of scope, thaot all we care about. We also care
about other characteristics of the directive, fostance, if it answers ‘Rawls’s
problem.” The intention behind the enactment tEfgal directive also matters.
However, there is more to the concept of legitimalegn its scope or the
intentions that reside behind legal directives. asaount of legitimacy that includes
responses to ‘Locke’s problem’ and ‘Rawls’s problemould still be incomplete.
Suppose that a legal directive was enacted by soenebo (i) has the privilege to do
so and (ii) has the intention to signal public oees independent of the directive, to
act. Suppose also that it is coercive — thatis Jaw-makerslso have the true belief
that there will be some subjects to the directivat tdo not understand the law to
signal what reasons they have, but rather onlytsesea highly organized and credible
threat. As the legal directive is coercive andstipno tanto wrong, it requires

justification. If the directive answered both ‘lkas problem’ and ‘Rawls’s

8 Simmons (1999)
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problem,” would that justify the coercive act? dudbt it. For we not only care that the
legal directive is enacted by the right personfsfy the right intentions, but we also
care, primarily, that the legal directive ‘getsight.’

Even when ‘Locke’s problem’ and ‘Rawls’s problemieaanswered, coercion
can obtain. In these cases, we care that the exb@@rsons are coerced becahsy
(and not the law) are being unreasonable. If we ad®out the legitimacy of legal
directives, then we care that it is the coercedd (aot those who enact legal
directives) who are incorrect with respect to wtactisive reasons there are to act.
The law ‘gets it right’ not only if it intends toghal what reasons there are to act but
also if it is correct in its estimation concerningpat reasons persons have. Some
reasons are weighty enough to justify coercion. dafe to know which ones.

Call this ‘Kant’'s problem.” The problem through h Kant approaches
political philosophy, is ‘what may we get peopledm?®! Kant thought that we may
get people to do that which is required to achiegeal freedom. Look past the
content of his view to see the conceptual poitfitwd are going to take actions that
satisfy (1), (2) and (6) above to get people tdhdogs, then we cannot just get them
to doanything Coercion may be justifiable, but it is not jéistble with respect to
any action that we attempt to direct. ‘Kant’s problemto detail which actions may
be justifiably coerced. Above, | called this ttantentof legitimacy.

Politics is about getting people to do things; camr is elemental to that task.
Legitimacy, although it concerns botfho has the privilege to coerce and what their
intentionsare, also concerns thastification of coercion. Because we care about the

wrongfulness of coercion, we care to know it istified. An account of such

81 Ripstein (2004), p. 32
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justification requires more than an argument fer phivilege to issue legal directives
and the identification of the intention to faciteaawareness directive-independent
reasons. More basically, it requires that we knawch reasons persons should be
made aware of, why those reasons outweiglptbeantowrongfulness of coercion,

and what actions those reasons count in favour ®hese are the moral and
interpretative questions that states — that igslamres, judiciaries, regulators, and
voters — aspire to answer when they enact legatiives. Correct answers to those
guestions contribute to the legitimacy of theirdedirectives, of the ways that they

get each other to do things.
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Conclusion

§ 7.1. The Wrongfulness of Practical Authority

The philosophical anarchist conclusion is that gtege’s claim to practical authority
over its subjects is indefensible. That conclusi@as visible by section (5.2.6). Now
we are in a position to see a further conclusiayuathe species of practical authority
commonly attributed to the state. The commandsractical authority arero tanto
wrong in the same way that coerciorpre tantowrong. The commands of someone
who claims practical authority satisfy conditioriy,((2), and (6) above in section
(6.5.3)! Those conditionslso explain thepro tanto wrongfulness of practical
authority. This is not to say that commands arr@ve. Rather, it is to say what
makes coercion wrongful also makes the commandspoirported practical authority
wrongful.

When the purported authority performs the illocnéiny action of a command,
she believes that the command will lead otherstoheence (1). That belief is in part
a reason to issue the command, hence (2). Morgovéssuing the command, the
purported authority does not necessarily believa the command will enable the
commanded to recognize some independent consiglerttat counts in favour of
acting in the commanded ways. Rather, the prdctoshority intends that the

command constitutes a reason itself. She doesauassarily believe nor intend that

! To recall those conditions, they are:
(1) A believes thab-ing will lead B toy.
(2) A takes this belief as a reasornbto
(6) A does not believe thédt-ing will enable B to recognize some consideration
that counts in favour of-ing that holds independently of A®-ing.
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her command signals an independent reason. Ifdghethen she would not be
commanding as an authority. Therefore, the commaoid supposed practical
authorities satisfy (6).

One might invoke the Razian dependence thesiate siff the last conclusion;
however, that thesis will not do the requisite wotkmay be true that the commands
of practical authority are based or ‘dependentiraependent reasons that apply to
the commanded persons. However, this consideradio®s not amount to the
commander’s belief that her commands will faciétdhe commanded to recognize
those command-independent reasons. The purportdigal authority does not
believe that because she intends to communicaté stieabelieves to be a content-
independent reasonwz., the command itself. If the purported subjectspond to
that reason, even if the dependence thesis wasfies@t they may still be in the dark
with respect to the command-independent reasonsittizally apply to them. At this
late point, the proponent of practical authoritymat then respond that the content-
independent reason also applies (and perhaps egeampts other reasons). There is
no such reason. The conclusion of the philosoplaparchist argument deployed
above is that it is indefensible and unjustifiaioidelieve as much.

What is true of and explains the wrongfulness darcmn is also true of and
explains the wrongfulness of commanding as a ptedopractical authority. To
attempt to get people to do things by commandirgnttas if one were a practical
authority over them igpro tanto wrongful. Pro tanto wrongful actions must be
justified in order to not be decisively wrong. A&s argued in Chapters 3-5, a

justification for the practical authority of theatt is not forthcoming. Hence, when
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the state attempts to get people to do things loyntanding as if it were a practical

authority over them, it wrongs those whom it comdsan

§ 7.2. The State

If the argument for philosophical anarchism is dooing, then a conclusion follows
about the concept of the state. We should be gosigi of any conception of the state
that includes the claim to practical authority. daction (2.5.1) | reviewed two
prominent and related conceptions of the statedbpénd upon this claim: Hobbes’s
conception of the state and tbe factoconception of the state. The philosophical
anarchist jettisons both conceptions.

Hobbes cemented the relation between the statepeautical authority. For
Hobbes, the state is just that person by ficticat thas practical authority over its
subjects. However, the Hobbesian conception ofstiaée is doubly indefensible.
First, it is indefensible because the claim to ficat authority is unjustified. The
unified philosophical anarchist argument above sugpthis conclusion, and the
specific argument against Hobbes was provided i4.4%1 Second, Hobbes’s
conception of the state is indefensible because uhintelligible. Hobbes required
the state to be a person because he understooth¢hptesence of a single will was
required to generate the content-independent reastailed by practical authority.
What is necessary to the state’s claim to authasitthat we attribute a will to the
fictive person of the state. Hobbes requiresweapermanently suspend our disbelief

in order to believe that there is a fictional persath a will that constitutes reasons
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for us to act. That is nonsense. Just as Agameroaionot come down off the stage
and affect our space of reasons by imposing dupes usneither can the stateWe
should give up the ‘fancy’ (another Hobbesian teoh}he state and conduct our
political philosophical arguments with material tthes real and normatively
significant.

We should also give up thde factoconception of the state — that is, the
identification of the state with those natural p&s who claim to have practical
authority and who have that claim recognized. \Weufd jettison this conception of
the state either because those natural personkdaritie Hobbesian conception of the
state when they claim authority — as | suggeste(Rib.1) — or because what they
claim is both unjustifiable and wrongful. In eithease, we should reject what those
persons claim. If our conception of the state ipocates a normative claim — which
it does, as the concept of state is not reduciblexercises of force — then the
normative claim should be justifiable. The conceptdebate about what the stite
should be responsive to the normative debate dahejistifiability of what it claims.

If the specific normative claim essential to the@ept of the state is necessarily
a claim to possess practical authority over subjebtien there are no stafesSome
have taken this to be a conclusion of philosophmahrchism; however, it is a

frivolous conclusiorf. The antecedent is ungrounded. The normativencésisential

2 Or, at the least, there are no rationally or myaistifiable states. There might be
those who erroneously claim to possess practicHioaty, but in that case the
definition of a state depends on some persons makm errorand committing a
wrongful action.

3 Wolff (1970), pp. 8-12 hints at the frivolous ctusion, as does Morris (1995), p.
223. There, Morris says, ‘If my skepticism [abdbe state’s claim to practical
authority] is right, then the state may have “wittceaway.”
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to the concept of the state does not necessarigera practical authority. | suspect it
concerns legitimacy, which has little, if anythirig,do with practical authority. The
moral and conceptual evaluation of states doesdepend on claims to possess
practical authority. This is a more sober phildgogl anarchist conclusion.

In Chapter 6 | attempted an outline of the conadgegitimacy. However, to
say something definite about the legitimaxfystatesis complicated. | am uncertain
whether states can be evaluated as legitimateeifuthsense of the concept. Here is
why. Recall that in Chapter 6 | crafted a distioctbetween grimary site and a
secondarysite of a normative principle. Primary sites #ir@se objects upon which a
normative principle confers its distinctive normvatipredicate. Secondary sites are
objects that also bear a normative predicate, hlyt because the object is causally
connected to the primary site. In Chapter 6, ¢ @lsggested that th@imary site of
legitimacy is the legal directive, which is liketpercive.

If we are want to identify states with those natyrarsons who claim and
exercise the privilege to issue legal directived &m coerce, then it seems that the
state can only be secondarysite of legitimacy. In that case the state issady
connected to the legal directives it produces.afalyze the legitimacy of the state on
this reading is only to analyze ‘Locke’s questiefi'e., are those persons justified to
claim the privilege of issuing legal directives aodercing? The answer to this
guestion, of course, contributes to the analysiegifimacy, but as we saw in Chapter
6, it does not exhaust it. If this is our appro&chhe state, then our attributions of
legitimacy to the state are (only) attributionsatsecondary site. States cannot be

analyzed as legitimate in the full sense of theceph
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Suppose we then identify the state not only witbséh natural persons who
claim and exercise the permission to issue legattives and to coerce but also with
those legal directives themselves. On this vidates are not only natural persons,
but they are also ‘what’s on the bookd'.e-, the whole of the law itself. If this is our
approach to the state, then | also doubt that wetuak of the state as an object that
could bear legitimacy in the full sense of the @ptc | suggested that the primary
site of legitimacy is apecificlegal directive, and to analyze a legal directioe
legitimacy requires a response to the questionghat may we get people to dbow
we may get them to do it, amchomay get them to do it. To think of the state amtp
as a collection of legal directives implies that #tate can bmore or lesdegitimate,
depending on the extent to which the specific ledabctives are legitimate.
However, on this view, to think of the state itsedfa special object that can be, in the
primary sense, either legitimate or not is to cotrarcategory mistake. To enquire if
the state is legitimate or not is akin to askingumanity as a whole is good or bad.

These are little more than preliminary remarks. s something conclusive
about thelegitimacy of states requires that we say not only somethingutathe
relationship between states and legal systemslémssamething substantive about the
legitimacy of legal systems and of particular legalectives. Tothat task, the
arguments of this thesis are but prolegomena. oftyphical anarchism directs us
away from the distraction of the practical authorif the state and toward the
centrality of these questions about legitimacy. adtls that the state may not get
people to do things by claiming to have practiagharity over them. Beyond those
modest but decisive contributions, philosophicarahism has nothing more to offer.

Other arguments must carry us onward.
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