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Abstract

The present DPhil research attempts to develop an appropriate method for the historiography of ideas
by taking into consideration cultural, linguistic and socio-political limitations and obstacles to free
thinking in a predominantly closed society like Qajar Iran. By applying such a method the study then
investigates the history of the idea of freedom in Iran during one of the most important periods in the
evolution of this concept.

The research method is grounded in a hermeneutical interpretation of Collingwood’s logic of
question and answer. It also employs MacCallum’s meta-theoretical frame of analysis which states that
freedom is always of something (an agent or agents), from something (conditions), to do something
(actions). Using this methodological framework, the research shows how most locutions about
freedom uttered in the last century of the Qajar period were formed within the horizon of the question
of decline and were somehow related to remedy such situations. It then explores how late Qajar
interpretations of the three variables of freedom manifest themselves in the socio-political life of early
20 century Iran.

During the first constitutional period (August 1906— June 1908), the major concern of the
first majlis was to establish the rule of law. In legislating the constitution and its supplement, the
majority of the majlis believed that the main obstacle to freedom was arbitrary rule. Therefore, they
endeavoured to restrain the government’s illegal and arbitrary interferences in the people’s freedom.
However, they did not develop a rational criterion for identifying legitimate and justifiable legal
interferences. During the second constitutional period (July 1909— February 1921), the main concern
of the second majlis was to restrain chaos and to strengthen the central government in order to put
an end to domestic insecurity and foreign threats. To rectify such a situation, the majlis empowered
the government to interfere even in the freedoms guaranteed by the constitution. As a result, the
situation began to turn from chaos towards arbitrary rule.

The research also argues that in most of their interpretations of the aim of freedom,
constitutionalists considered an action permissible only if it was compatible with public interest as
well as the material and spiritual progress of individuals and society. Theoretically, the aim of freedom
could not have been the doing of an action that harmed another person or violated his/her freedom.
Furthermore, ‘the right to be wrong,” even if it harmed no one, was never defended. Nonetheless, in
practice, freedom turned into chaos and licence in both the first and in the second constitutional
periods.

Finally, this study investigates how the Iranian pioneers of the freedom-seeking movement
responded to the question of the eligibility of the agent of freedom, and the question of the equality
of agents in having freedom. Iranian society was taking its first steps in experiencing the rule of law
and had a long way to go to rectify its discriminatory culture and to establish equal rights. In such
conditions, accepting a set of equal fundamental rights for all Iranians should be considered a great

achievement for the constitutional movement.
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Note on Transliteration and the Citation Style

o Arabic and Persian words are transliterated based on the Persian Romanization System approved by
the Library of Congress. The table below shows the principal equivalent letters and vowels used in

this system.
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Introduction

Since the early nineteenth century, the idea of freedom has become ingrained in the
Iranian political worldview and has played a major role in mobilizing socio-political
movements. Prior to Iran’s encounters with European modernity, the idea of justice was
central to Iranian political thought. Throughout the pre-modern intellectual history of
Iran, justice has often been considered the common shared value to which no one has
expressed opposition. Even tyrants had to claim possession of the attribute of justice, for
it was commonly believed that only a just ruler would possess farr (divine grace). Justice,
in this tradition, was defined as an overarching concept covering all virtues. However,
freedom, which was often understood as licence, had been traditionally thought of as a
less important value that would often come into conflict with other social and moral
values.

Why has freedom acquired new significance in Iranian political thought over the
past two centuries, gradually becoming, like justice, a comprehensive concept
encompassing many social values, to the extent that in the Constitutional Movement it
was sometimes presented as the equivalent of justice, equality, constitutionalism or law?
Which events provided the bistorical situation and horizon of meaning in which the
question of freedom would be required to arise? How was the idea of freedom applied in
the socio-political life of late Qajar Iran? After almost two centuries of reflection on the
idea of freedom in Iran, why are many important questions regarding freedom still deeply

controversial?



The present DPhil research aims to answer these and similar questions. It
attempts first to develop an appropriate method for the historiography of ideas by taking
into consideration cultural, linguistic and socio-political limitations and obstacles to free
thinking in a predominantly closed society like Qajar Iran. By applying such a method
the study then investigates the history of the idea of freedom in Iran during one of the
most important periods in the evolution of this concept and explores the thought and

the unthought concerning freedom.
0.1. The Research Scope and its Importance

The history of the concept of freedom in Iran from the encounter with modern European
thought and lifestyle to the coup d’état of 1921can be roughly divided into two phases:
(1) from about 1815 (when the modern concept of freedom was first introduced to Iranian
readers through the works of some writers who had visited and studied in Europe) to
1906; (2) from 1906 (the Constitutional Revolution) to 1921. This research will mainly
focus on the second phase as the most significant period in the history of the
conceptualization of freedom in Iran.

In the first phase, the first group of Iranian students who were educated in Europe
rendered an account of the political structure of Western countries and highlighted the
concept of freedom as the pivotal difference between Western and Iranian societies. It
was during the same period that a basic component of modern political thought, including
a few chapters of J.S. Mill's On Liberty, were translated into Persian. To some members
of the elite, freedom would necessarily result in rebellion, absolute licence and chaos, and
they were therefore puzzled by the existence of order and discipline in European countries.

In their observation, ‘law’ was the master key of the paradox. Later on, intellectuals such



as Malkam Khan and Mustashar al-Dawlah advised the monarch to codify and establish
a constitution. They emphasized the right to freedom as one of the fundamental rights of
the people.

In August 1906, popular demand for a limitation on royal power and the
establishment of law finally forced Muzaffar al-Din Shah to issue ‘the constitutional
decree,” promising to pave the way for the establishment of an elected parliament, or
majlis. The decree heralded the second stage of the evolution of the concept of freedom:
legislation. It was at this stage that the codification of freedom in the first parliament led
to the development of different conceptions of freedom. During this formative fifteen-
year period, revolutionary fervour and relative weakness of the central government
provided an ideal situation for uncensored questioning and thinking about freedom.

In post-revolutionary Iran, the question of freedom was one of how to coordinate
the activities of the members of a revolutionary and disorderly society. This question is
indeed, more or less, the serious concern of all human societies, as their members pursue
their obligations and preferences in ways that can obstruct the pursuits of others. Prior
to the constitutional era, however, Iranian society lacked reasonable mechanisms for
making and implementing laws. The law was virtually the same as the ruler’s will, and
this very arbitrary will was the main obstacle to people’s freedom. Iranian
constitutionalism was a public demand to limit such will for the first time. Under the
new circumstances, the main problem that logically would — and actually did — arise was
the question of who would have the legitimacy to make laws and other types of social
rules to control the freedom of individuals. Of equal importance was the question of
whether imposing such laws on an individual’s conduct would only aim to ensure that

such activity not exceed certain bounds, or whether it would intend to ensure that the



activity result in a certain outcome. The heated debate that took place over these
questions represented what I call ‘the struggle between different conceptions of freedom’.
Here, I apply John Rawls’s distinction between a ‘concept’ and its rival ‘conceptions’ to
the case of freedom. To answer these questions, late Qajar thinkers presented rival
conceptions of freedom that have affected most of the later discussions about the concept
of freedom in Iran over the past century. Furthermore, the late Qajars witnessed the very
first parliamentary laws with regard to freedom of the press, beliefs and trade.

It is no exaggeration to claim that as far as fundamental theoretical debates over
the concept of freedom are concerned, no other period can rival the year 1325/1907. In
this year, Shaykh Fazl Allah Nuri who was a chief mujtabid of Tehran and a member of
parliament, accompanied by a group of his followers took sanctuary (basz) in the ‘Abd al-
‘Azim Shrine to protest against the way freedom and equality were interpreted in the
Supplementary Fundamental Laws. They published a set of leaflets, called Lavayih, to reject
the ‘offending’ conceptions of freedom and equality and the secular laws in which they
had been rooted. These Lavayib have been regarded as the classics of anti-liberty literature
in Iran.

At the same time, Mirza ‘Abd al-Rahim Talibaf Tabrizi wrote the first
monograph on freedom, entitled [zahat dar kbusis-i azadi. Furthermore, in 1907 and
1908 a group of well-known politicians and respected clergy including Muhammad ‘Ali
Furiighi, Yahya Mirza Qajar, Akhiind Mulla Muhammad Kazim Khurasani, Mirza Husayn
N2'ini, and Shaykh Muhammad Isma’il Ghravi Mahallati, wrote treatises on political
issues and further contributed to interpreting the concept of freedom and promoting the

rival conceptions of freedom in the political discourses of both the elite and the populace.



0.2. Methodology

0.2.1. The Linkage between the Philosophical and the Intellectual History Approaches

in this Research

The methodology of this research addresses two fundamental and interrelated questions:
a general question about the historical approach, and a specific one about the
philosophical approach in analyzing the concept of freedom. These two correlative
questions could be briefly formulated as follows:
1) When one wishes to study a given idea at a given time and within a given culture,
(a) what is the object of inquiry and understanding? (b) what is the appropriate
method for arriving at an understanding of this object?
2) To what essential questions (if any) must a conception of freedom provide an
answer in order to be intelligible?
Both questions address the problem of understanding and its conditions and methods.
The former question asks what the understanding of an idea means and how it can be
achieved, while the latter examines the conditions for the intelligibility of a conception
of freedom. A short answer to the first question is that the object of inquiry in the
historiography of an idea is not simply the statements uttered about that idea, but rather
a complex consisting of these statements as answers and the questions to which they refer.
It means that the history of an idea is the history of correlative questions and answers
concerning the idea. It may also be argued that a proper method for understanding this
object is a hermeneutical account of the logic of question and answer.
A brief answer to the second question is that every locution about freedom must
at least answer to three essential questions about the agent, the constraint and the purpose

of freedom, otherwise it would not be clearly intelligible. Correspondingly, understanding



a locution about freedom consists of understanding the author’s formulation of these
three questions and his responses to them.

Thus, the linkage between the intellectual history approach of this study and its
philosophical approach can be seen not only in their shared problem of understanding,
but also in their approach to solving this problem. A detailed explanation of these two

approaches will make the point clear.

0.2.2. The Intellectual History Approach: Questioning and Understanding in the
Historiography of Ideas

My approach to the historiography of ideas innovatively consists of three theories of
understanding: (a) R.G. Collingwood’s logic of question and answer, (b) Hans—Georg
Gadamer’s hermeneutical considerations on the logic of question and answer, and (c) the
theory of ‘the unthought in contemporary Islamic thought' by Mohammed Arkoun.
Whereas each of these theories has previously been employed in a number of studies on
the history of ideas, the application of a combination of them, particularly in the
historiography of Iranian thought is, to the best of my knowledge, unprecedented. It is
necessary to accept the difficulties of the groundbreaking application of this new
approach, since common methods applied in this field have often overlooked the
particular cultural and sociopolitical conditions of the emergence of a thought in Iran as
well as the differences between these conditions and those that operate in Western
societies.

The main claim of this synthesized approach is as follows: When wishing to study
a given idea at a given time and within a given culture, we must first consider the
statement made on the idea at that time as a particular solution for a particular problem.

To understand the statement, then, we must reconstruct the horizon in which the



particular problem arose. Through this method, we will be also able to find out what
questions and answers concerning that idea could and could not arise at that historical
situation, what actually arose, and what did not arise despite its potential to do so.
Accordingly, the history of an idea is the history of four things concerning the idea: the
thinkable, the unthinkable, the thought and the unthought. In the following subsections,
this methodological approach will be illustrated.

0.2.2.1. The Logic of Question and Answer

My method in the historiography of ideas is grounded in a hermeneutical interpretation
of Collingwood’s logic of question and answer. In this logic, every statement uttered by
an agent, as a part of ‘unit of thought’, must be considered as an answer to a question
either explicitly formulated by the agent or implicitly present in his mind. The ‘unit of

2 nor even a ‘complex of propositions taken

thought'! is not ‘any single proposition’,
together® but a ‘complex of correlative question and answer.* The principle of
‘correlativity between question and answer’ has two significant implications concerning
(a) the process of thinking, and (b) the necessary conditions of understanding a given
thought.

a) To explain the process of thinking, this principle descriptively states that thinking

without questioning is impossible. The absence of a question can be due either to

" The ‘unit of thought’, as Collingwood conceived it, is that which ‘any of [... its] parts taken singly is not
a complete thought, that is, not capable of being true or false’ (R. G. Collingwood, An Autobiography
(London, New York, etc.: Oxford University Press, 1939), p. 34.). Establishing his ‘logic of question and
answer’, Collingwood rejects the central doctrine of propositional logic in which the proposition is regarded
as the ‘unit of thought’.

2 As it is maintained in propositional logic (Collingwood, An Autobiography, p. 34).

3 As coherence—theorists maintain (Collingwood, An Autobiography, p. 37).

4 Collingwood (ibid., p. 32) calls it the ‘principle of correlativity between question and answer’.



the fact that the agent is forced not to ask a question about an issue, or that he
decides voluntarily to avoid questioning that issue. Accordingly, if at a given time
within a given culture, an issue is declared unquestionable (forbidden to be asked)
or remains unquestioned, that issue remains unthinkable or unthought.

b) To introduce a method for understanding a given thought, the principle of
correlativity between question and answer normatively states that understanding
is impossible without first finding out the question to which the thought has been
uttered as the answer. Therefore, the task of understanding a text must start with
the reconstruction of its correlative question.

0.2.2.2 Hermeneutical Account of the Logic of Question and Answer

In his Truth and Method, Hans—Georg Gadamer (1900-2002) explores the dialectic of
question and answer inherent in the structure of hermeneutical experience.’ His point of
departure is that each text has been written as an answer to a question.® Rephrasing
Collingwood, he states that ‘we understand the sense of the text only by acquiring the
horizon of the question—a horizon that, as such, necessarily includes other possible
answers.”” Gadamer employs the notion of ‘horizon’ within the very tradition established
by Nietzsche and Husserl:

The horizon is the range of vision that includes everything that can be seen from a

particular vantage point. Applying this to the thinking mind, we speak of the

® Hans—Georg Gadamer, Truth and Method, trans. by Joel Weinsheimer and Donald G. Marshall (London:
Continuum, 1975), pp. 363-371.

6 Acknowledging Collingwood, Gadamer says: ‘In a brilliant and telling critique of the Oxford “realist”
school, he developed the idea of a logic of question and answer, but unfortunately never elaborated it
systematically’ (Gadamer, p. 363.).

7 Gadamer, p- 363.



narrowness of horizon, of the possible expansion of horizon, of the opening up of new

horizons, and so forth.®
For Gadamer, having no horizon means ‘not seeing far enough’ and accordingly ‘over—
valuing what is nearest’ to the observer. By contrast, having a horizon is equivalent to ‘not
being limited to what is nearby but being able to see beyond it’.’ In other words ‘a person
who has a horizon knows the relative significance of everything within this horizon
whether it is near or far, great or small. Similarly, working out the hermeneutical situation
means acquiring the right horizon of inquiry for the questions evoked by the encounter
with tradition.! One who intends to understand a ‘traditional text’ must ‘transpose [...
himself] into the historical horizon from which [... it] speaks’, otherwise he ‘will
misunderstand the significance of what it has to say to us.’'! Indeed, discovering the other
person’s horizon makes his ideas intelligible.'?
The Gadamerian account of the logic of question and answer can be summarized

in the following points:

e Main premises:

1- A text is always written in the horizon of a question. This horizon includes, in

addition to the text, other possible answers to that question.

8 Gadamer, p- 302.

® Gadamer, p- 301.

10 Gadamer, pp. 301-302.

" Gadamer, p. 302.

12 Gadamer, p- 302. Setting aside Schleiermacher’s ideas on subjective interpretation, Gadamer points out
that ‘when we try to understand a text we do not try to transpose ourselves into the author’s mind but, if
one wants to use this terminology, we try to transpose ourselves into the perspective within which the
author has formed his views. But this simply means that we try to understand how what he is saying could

be right’ (Gadamer, p. 292).



b)

d)

Every reader/interpreter of a given text has his own horizon within which
understanding takes place.

The question to which the text is intended as an answer (historical question)
differs from the question to which the text is really an answer (philosophical
question).

‘The text must be understood as an answer to a real question.”?

A real question is one that actually engages me as a reader, and is understood by
me. ‘To understand a question means to ask it.”"*

The real question stems from the text. We are perplexed by the encounter with
‘traditionary word’ and, in an effort to understand the text, begin a process of
questioning.

Main conclusions:

The meaning of the text goes beyond authorial intention. The interpreter’s task
is not to find out the question intended by the author (historical question).

The historical question can only be reconstructed by being merged with our own
questioning, thereby evolving from ‘the question of the other’ to ‘our question’.

15. rather

‘The reconstructed question can never stand within its original horizon’
it stands within the interpreter’s horizon (the fusion of horizons).
Tt is a hermeneutical necessity to always go beyond mere reconstruction [of the

historical question]. We cannot avoid thinking about what the author has

unquestioningly accepted and hence has not considered.’'®

3 Gadamer, p- 367.
4 Gadamer, p. 368.
' Gadamer, p. 367.
16 Gadamer, p- 367, my italic.
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0.2.2.3. On the Possibility or Impossibility of Questioning

A question cannot arise in a void. Each real question that actually engages the questioner
arises within a horizon of meaning, a tradition of thought, a historical situation, after
having supposed a particular presupposition.'” A real question is not posed by the author
but rather by the interpreter. Questions, as Gadamer states, ‘always bring out the
undetermined possibilities of a thing’!® and allow the questioner to decide between these
possibilities on the basis of reasoning.!” If a question has only one possible answer, it will
not expose any undetermined thing to determination, and accordingly will not be
considered a real question.?’ Along the same line of analysis, if on the basis of any criterion
other than his own reasoning or free will, a questioner, in a particular historical situation,
is not actually able to choose one of the possible answers within his horizon of meaning,
then free questioning (and therefore free thinking) will not occur.

What could prevent us from asking a real question or from freely choosing one of
the possible answers in practice (even if a real question has arisen)? A formulation of this
question was posed by Mohammed Arkoun (1928-2010), Algerian thinker and expert in
Islamic studies, in his project entitled Critique of Islamic Reason. Inquiring into the

question of ‘limits imposed by political and social pressures on the innovative and critical

7 In Collingwood’s words, ‘to say that a question “does not arise” is the ordinary English way of saying that
it involves a presupposition, which is not in fact being made’ (R. G. Collingwood, An Essay on Metaphysics
(Oxford: Clarendon Press, 1940), p. 26.).

'8 Gadamer, p. 368.

' Gadamer does not regard problems as real questions that arise of themselves. For, ‘part of the concept of
the problem is that there can be no clear decision on the basis of reasons. That is why Kant sees the rise of
the concept of the problem as limited to the dialectic of pure reason’ (Gadamer, p. 369).

% For example, if a Muslim theologian asks himself: ‘is Muhammad a divine prophet?’ This is a real question

as long as he equally considers all possible answers.
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faculties of reason’,?! he asks: ‘What does a tradition of thought allow us to think in a
particular period of its evolution, concerning a particular subject?’*?

Arkoun’s answer to this question is grounded in the notion of ‘tradition’ or ‘living
tradition’. ‘Tradition’, for him, is ‘the long—term historical evolution’ that in Muslim
societies often occurs ‘according to dogmatic theological definitions.”® Controlled by
political and religious powers, the living tradition determines the orthodox and accepted
line of thinking. What stays within the boundary would be thinkable and in principle
could be thought, but what is beyond the boundary would be regarded as unthinkable
and remains unthought. Arkoun claims that all sources of religious and political power®*
‘exercise control over the thinkable and the unthinkable’.? In a traditional society, these
authoritarian and intolerant political or religious powers expand the space of the
unthinkable— especially in matters related to religion— through making or promoting
rules and norms embodied in a ‘dual censorship’, imposed by both the state and public
opinion from above and below. Arkoun adds that ‘many intellectuals came to interiorize
this dual control in the name of the nation, or religion, adding self—censorship to the
censorship already imposed from outside.*®

Dual censorship is not the only obstacle in the way of free questioning and

thinking; each language also imposes noticeable linguistic limits on the activities of

2" Mohammed Arkoun, The Unthought in Contemporary Islamic Thought (London: Saqi, 2002), p. 22.

22 Arkoun, p- 1L

2 Arkoun, p- 1L

24 These sources of controlling power vary ‘from clan leader, tribal chief or village mayor to king, caliph,
sultan, emperor or president, from the smallest republic or kingdom to today's United States; from bishop,
rabbi, village imam to pope, chief mufti or chief rabbi’ (Arkoun, pp. 20-21).

25 Arkoun, p- 21.

% Arkoun, p. 13.
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thought. To explain these limitations, Arkoun uses the innovative concept of ‘logosphere’
identified as ‘the linguistic mental space shared by all those who use the same language
with which to articulate their thoughts, their representations, their collective memory,
and their knowledge according to the fundamental principles and values claimed as a
unifying Weltanschauung*’” A given language used by a number of people becomes a
common logosphere. For instance, Persian as the language used by different individuals
of the late Qajar society, became a common and effective logosphere configuring their
mental faculties. This in turn contributed to ‘the creation of frontiers between the
thinkable and the unthinkable, the thought and the unthought’.?® The Arkounian point
of view can explain how changes in social, economic, and political conditions open new
possibilities for questions arising on ‘the living tradition’, and accordingly how Iranian
intellectuals in the late Qajar period attempted to expand the space of the thinkable and
started introducing the modern political thinkable into the Persian language, thereby
challenging the religious and traditional political thinkable defended by monarchist and
29

pro—mashrii‘ab campaigners.

0.2.2.4. History of Ideas as History of Questions and Answers

Based on these methodological considerations, when we wish to study an idea, the objects
of our inquiry are the ‘units of thought’ or complexes consisting of correlative question
and answer concerning the given idea. What actually exists before us is only one part of

the unit of thought —i.e. the text as the answer. In order to understand this answer, the

27 Arkoun, p. 12.
28 See Arkoun, p. 12.
2 To adapt it to my case, I am reformulating Arkoun’s original example of introducing the Greek

philosophical thinkable into the Arabic language by the Arab Philosophers (for this example see Arkoun,
p. 12).
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question which is correlative to the answer must be reconstructed based on the answer
itself. We must find out which of the possible questions faced by the author within that
historical horizon and in the ‘situation’ is the one that the text attempts to answer. Then
we must consider the various solutions that might be oftered for this question in such a
horizon, and see why the author has chosen this specific solution over others.

In this approach, a historian of ideas must attach a lot of importance to the
following issues: Within a particular historical horizon of meaning, what are the possible
and impossible questions that arise on a given idea? What are the causes and reasons of
possibility or impossibility? What are the possible answers to the arisen questions? Among
the possible answers, what are the answers that are actually chosen? How are they
presented? For a historian of ideas, the truth or fallacy of a given answer to a given
question, the coherency or incoherency of two answers to the same question, and the
similarities or dissimilarities of questions and answers - posed by the authors within the
same horizon of thinking- about a given idea or a particular aspect of it, are all of

secondary importance.

0.2.3. My Philosophical Approach: Freedom as a Triadic Relation

The above discussion introduces a proper method for studying the history of modern
political ideas in societies where the force of tradition and political power impose strict
controls over the field of the thinkable. Such a method can be applied to any political
idea, but now we need a specific analytical framework with which to analyse the concept
of freedom. This analytical framework should be consistent with the logic of question
and answer so that it considers any interpretation of the concept of freedom as a specific

answer to a specific question. In other words, it must consider rival conceptions of
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freedom as rival answers to more or less similar correlative questions. Let us illustrate this
conceptual framework with an example.

In his travel account, Mirza Abu al-Hasan Khan Ilchi (d.1846), Fath ‘Ali Shah’s
ambassador to London (1809-1810), reported on ‘the freedom of Londoners’. If, at that
time, a Londoner were to say in Persian to an Iranian stranger: ‘man azad hastan’ (I am
free) his interlocutor, who would yet know nothing about the man’s predicament, would
ask him what he was free from; from prison, from his debts, from his wife, from his sins?
Concerned about the same question, some theorists of freedom find it absurd to say T am
free yet do not know what I am free from’, almost as absurd as the claim of a German
pupil of Martin Heidegger who had learned the significance of ‘the resolve’ and
proclaimed ‘T am resolved, but I don’t yet know to what’ (‘Ich bin entschlossen, ich weiss nur
nicht wozu’).>°

Now, if again the Londoner were to respond: ‘I am free from the arbitrary
interference of the state’, the question of what he was free o do would remain: was he
free to choose a career, to choose a religion or belief, to associate with others, to travel
abroad? The use of the concept of freedom is not precisely intelligible, if this question
remains unanswered.

This example briefly explains Gerard MacCallum’s claim that freedom is always of
something (an agent or agents), from something (conditions such as constraints,
restrictions, interferences, or barriers), to do, not do, become, or not become something

(actions or conditions of character or circumstance). To put it formally: x is (is not) free

30 Maurice Cranston, Freedom: A New Analysis, 3rd edn (London: Longmans, 1976), pp. 3—4.
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from y to do (not do, become, not become) z.*! In order to be precisely intelligible, a
discussion of freedom should not fail in explicitly referring to all of these three variables
unless the reference can be grasped from the context of the discussion.*> MacCallum left
the interpretation of the three variables open to provide a frame of analysis which is not
a theory about freedom but a meta—theoretical position about the differences between
theories of freedom.*

Such an approach dismisses the distinction between positive and negative freedom
as two fundamentally different concepts of freedom.>* Theories of negative freedom
(emphasizing ‘freedom from’ as the ‘only kind of freedom) and theories of positive freedom
(highlighting ‘freedom 0’ as the ‘truest’ freedom) all converge on one and the same triadic
concept of freedom. Indeed, their differences, stem from the ways in which they interpret
and extend each of the three variables of agent, constraints, and purposes.>> Theorists of
negative freedom tend to think of the freedom of an agent as ‘the absence of obstacles

external to the agent’ or, as Isaiah Berlin says, they attempt to answer the question of

31 Gerald C. MacCallum, ‘Negative and Positive Freedom’, The Philosophical Review, 76 (1967), 312 (p. 314)
<http://dx.doi.org/10.2307/2183622>.

32 MacCallum, p. 314.

33 See “Positive and Negative Liberty’, in The Stanford Encyclopedia of Philosophy, ed. by Ian Carter and
Edward N. Zalta, Spring 2012, 2012 <http://plato.stanford.edu/archives/spr2012/entries/liberty-positive-
negative/> [accessed 21 June 2014].

34 MacCallum (p-313) points out that fruitless concentration on ‘kinds’ of freedom has drawn attention
away from the truly significant questions related to the presence or absence of freedom in a society. For
him, all social and political disputes over the ranking of freedom among possible social benefits, the
reasonable way of realizing and attaining freedom, as well as the relationships between attaining freedom
and realizing other social goals and values may stem from or turn into a dispute over the nature of freedom
itself.

3 For a brief study on the history of the debates between positive and negative camps of liberty see Tan
Carter, ‘Positive and Negative Liberty’; for a selection of the key literatures written by positive and negative
theorists of liberty as well as the critics of such dichotomy see Freedom: A Philosophical Anthology, ed. by Tan
Carter, Matthew H Kramer, and Hillel Steiner (Malden, MA: Blackwell Pub., 2007), pp. 6-80.
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‘what is the area within which the subject — a person or group of persons — is or should
be left to do or be what he is able to do or be, without interference by other persons?’
Theorists of positive freedom, on the other hand, tend to think of the freedom of an
agent as ‘the presence of control on the part of the agent’ or, in Berlin’s words, they are
answering to the question of ‘what, or who, is the source of control or interference that
can determine someone to do, or be, this rather than that?’*® Both views can be translated
into the triadic format, though there is noticeable difference in the degree of precision
with which they identify x, y, and z. In the following table, I briefly compare both sides
of the debate while considering the differences between their interpretations and

extensions of the three variables.

%6 Isaiah Berlin, “Two Concepts of Liberty’, in Four Essays on Liberty (Oxford University Press, 1969), pp.
118-72 (pp. 121-122).
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Approaches to the concept
of freedom based on

Berlin’s categorization

interpretations and extensions of the three variables

agent (x)

constraint (y)

purpose (z)

Negative conception of

freedom

an individual human being
with all his empirical

beliefs and desires

only external obstacles

whatever the agent might

desire to do or become

Positive conception of

freedom

a real, moral or rational
person with only his
authentic, virtuous or

rational beliefs and desires

not only external obstacles
but also internal factors
such as irrational desires,

fears, or ignorance

only authentic, virtuous or
rational actions or states

that help to take control of

the agent’s own destiny in

his own interests

Table 1) negative and positive conceptions of freedom translated into MacCallum’s triadic formula

Whether or not MacCallum’s frame of analysis is applicable to a study on the idea of

freedom in nineteenth century Iran remains to be seen. It is mentioned above that

MacCallum’s triadic structure is a meta—theoretical position; thus, it can be generally used

for analyzing all utterances concerning the freedom of agents regardless of specific cultural

and historical contexts. Admittedly, this does not mean that all pronouncements on

freedom clearly identify the three variables of agent, constraints and purpose, but it rather

means that the utterances are not intelligible unless they can be translated into the triadic

formula.

0.3. The Research Questions and Outline of Chapters

Considering the methodological framework, my research questions are formulated as

follows:
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1. What was the historical situation and the horizon of meaning in which the
question of freedom emerged in 19™ and early 20™ century Iran?

2. How were the three variables of freedom (i.e. the agent, the restraint and the
purpose of freedom) introduced and interpreted in 19 century Iranian travellers’
accounts of European freedoms?

3. How did late Qajar interpretations of the three variables of freedom manifest
themselves in the socio-political life of early 20 century Iran? Particularly:

3.1. Concerning the agent of freedom: According to the interpretations of Qajar
thinkers, who was to be deemed as an eligible agent of freedom? To what
extent did this eligibility vary with reference to the person’s gender, religion
or social class? (The question of eligibility and equality)

3.2. Concerning legal restraints on or interferences in freedom: To what extent
and wherefore was the majlis considered as a legitimate authority to make laws
which imposed limitations on the freedoms of individuals? What freedoms
were recognized for the people of Iran in these parliamentary laws; and which
of the governments’ interferences in the people’s freedoms were allowed? Did
these legal interferences aim to ensure that an activity would not go beyond
certain bounds, or were they intended to ensure that the activity would also
result in certain consequences? What legal mechanisms were enacted to
protect a person’s freedom against the interferences of the state and other
people? (The question of legislation).

3.3. Concerning the purposes of freedom: What freedoms were recognized for the
people of Iran in parliamentary laws? What freedoms were actually tolerated

in late Qajar Iran? (The question of permissibility)
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I will address the research questions in five chapters. Chapter one illustrates the
application of my intellectual history approach by reconstructing the historical situation
and the horizon of meaning in which the question of freedom emerged in nineteenth
century Iran. It investigates how the Iranian elite of that time formulated and answered
the question of the decline of Iran, and shows that the texts written on freedom in the
last century of the Qajar period can be understood as an answer to the question of decline.

Chapter two addresses the second question and shows how the application of
MacCallum’s conceptual framework of freedom assists in arriving at a more accurate
understanding of the text. It first provides the Persian terminology of freedom and the
usage of the three words azadi, hurriyat and ikhtiyar for explaining the new meanings of
freedom. It then employs the triadic formula for analyzing a number of Iranian travellers’
explanations of European freedoms, and shows how these reports expanded the meaning
of freedom in the Persian language and highlighted four significant themes concerning
the new conceptions of freedom: the limitations of the King’s freedom to impose his
arbitrary will, the parliamentary freedoms to establish laws and criticize the government,
the freedom of religion, and the freedom of male—female relationships.

Chapter 3 discusses the linkage between law and freedom. Assessing the
parliamentary proceedings and the laws enacted by the first two Parliaments, it compares
the first constitutional period (August 1906— June 1908) with the second one (July 1909—
February 1921), addressing the questions related to different aspects of the issue of the
imposition and enforcement of legal obligations on a person’s activities (i.e. research
questions, group 3.2.). Answering such questions will clarify the Iranian elites’

understandings of the second variable of the triadic formula of freedom.
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The main purpose of chapter four is to reconstruct the questions and answers
which addressed the aim of freedom during the first constitutional period as well as the
second one. It shows that freedom in the following four realms were of particular
importance to Iranian constitutionalists: freedom of assembly, freedom of expression,
freedom of work and commerce, and freedom of thought and lifestyle. The chapter also
argues that for most thinkers of the time freedom was instrumentally valuable, and
therefore, ‘the right to be wrong,’ even if it harmed no one, was never defended by them.

Chapter five discusses two significant aspects of the first variable of the triadic
relation of freedom: the eligibility of the agent of freedom, and the equality of agents in
having freedom. Besides addressing these two issues, it will also discuss the actual effects

of religion and gender upon the agents’ freedom in late Qajar Iran.
0.4. Literature Review

0.4.1. Existing Studies

0.4.1.1. Studies on the History of Freedom in Iran

There have been, as yet, few systematic studies on ‘the history of philosophical ideas in
Iran’, since in general little attention has been paid to the historiography of ideas in the
Iranian context. The existing literature on intellectual history often confuses the
historiography of ideas with the biography of the thinkers. For instance, Faridun
Adamiyat who is often considered the founder of modern historiography in Iran and who
has contributed more than any other historian to studies on the Constitutional
Revolution, wrote several noteworthy monographs on a number of outstanding thinkers
of the Qajar period such as Mirza Aqa Khan Kirmani, Akhtind'zadah and Talibaf. He also

conducted two studies on the history of modern thoughts and ideas in the Qajar period:
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the first being Fikr—i azadi va muqaddamah—i nibgat—i mashritiyar (The Idea of freedom
and the Emergence of the Constitutional Movement),’” and the second, Andishah-’i taraqqi
va hukimat-i qanin: ‘asr-i Sipabsalar (The Idea of progress and the Rule of Law: The age of
Sipahsalar).>®

The first book seems relevant to the present research, but it is in fact a brief
history of the lives and thoughts of Mirza Malkam Khan and Mustashar al-Dawlah. The
introductory chapter of this book provides a short history of the idea of freedom and
democracy in Europe. The last chapter is about ‘ji@mi~i adamiyat’, an association modeled
after European Masonic lodges. Therefore, the book consists of three monographs on
two intellectuals and a political group, as they all share the same social and political views.
The second book is about the political life and thought of Sipahsalar, the outstanding
prime minister who served under Nasir al-Din Shah. The book depicts the events that
took place during his ministry, a period when the idea of progress was being promoted in
Iran. This book likewise cannot be considered ‘a history of the idea of progress in the age
of Sipahsalar’. Nevertheless, both studies are valuable as they cite a set of important
primary sources, and can be used to trace the conceptions of freedom as it was interpreted
prior to the Constitutional Revolution.

Two other studies on the history of freedom in a Muslim context have been

published in the Encyclopaedia of Islam under entries ‘Azad? *° and ‘Hurriyd’.** Written

37 Faridin Adamiyat, Fikr—i azadi va muqaddamah—i nibzat—i mashritiyat (Tehran: Sukhan, 1961).

%8 Faridan Adamiyat, Andishab-i taraqqt va hukimat-i qanan: ‘asr-i Sipabsalar (Tehran: Shirkat-i Sihami-i
Intisharat-i Khvarazmi, 1351).

39 See ‘Abd al-Hadi Ha'iri, ‘Azad?, ed. by P.J. Bearman and others, The Encyclopaedia of Islam, 2 (Leiden:
Brill, 2004).

40 See F. Rosenthal and B. Lewis, ‘Hurriya), ed. by B. Lewis and others, The Encyclopaedia of Islam, 2
(Leiden: Brill, 1971).
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by ‘Abd al-Hadi Ha’irt, the article under ‘4zadi’ is an introductory study on the modern
sense of azadi and investigates the impact of Western ideas on Persian culture. This article
is important as it provides an overview of a number of early Persian accounts on ‘new’
European political ideas written since 1732. H2'iri briefly discusses three approaches to
the idea of freedom in the course of the Constitutional Revolution of 1905-11 and simply
categorizes the thinkers as follows: (a) those thinkers who were proponents of freedom,
but a type of freedom compatible with Islam; (b) a group of intellectuals who had better
familiarity with European ideas and thus interpreted freedom in a more ‘western sense’;
and (c) those thinkers who supported the old régime, opposed mashritah, and saw
freedom as detrimental to Islam.*' Written by F. Rosenthal and B. Lewis, the article
under ‘Hurriya’ focuses on the notion of freedom in the Ottoman Empire, the
terminology of the word hurriya in Arabic, as well as a brief history of this notion during
the first centuries of the Islamic era. Both Rosenthal and Lewis have conducted a number
of inquiries on the history of political concepts in the Muslim world, however they have
noticeably overlooked the Persian case.*?

I have also consulted Homa Katouzian’s works on this issue. His intellectual

attempts to develop theories and conceptual frameworks for the study of Iranian history

and society include analyses regarding law and freedom. Casting doubt on the accuracy of

41 Ha'irl has developed his study in his work entitled ‘Abd al-Hadi Ha'ir1, Azadiba-yi siyasi va ijtima‘ az
didgah-i andishab’garan: guzari bar nivishtabh’ha-yi parsi dar di sadab-’i vapasin (Mashhad: Jihad-i
Danishgahi-i Mashhad, 1374).

42 See for instance Bernard Lewis, Race and Slavery in the Middle East: An Historical Enquiry (New York:
Oxford University Press, 1990); B. Lewis, ‘Democracy in the Middle East: Its State and Prospect’, Middle
Eastern Affairs, 6 (1955), 101-8; B. Lewis, The Political Language of Islam (Chicago: University of Chicago
Press, 1988); Franz Rosenthal, The Muslim Concept of Freedom prior to the Nineteenth Century (Leiden:
Brill, 1960).
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uncritically applying the theories developed for the study of European society to the
Iranian case, he has put forward a number of thoughtful ideas such as his notions of
‘arbitrary rule and chaos’,*® ‘the fundamental conflict between state and society in Iranian
history’,* ‘Iran as a short—term society’,*> and ‘liberty and license in Iranian history’.*®
These ideas are useful in recapturing the historical situation in which questions of

freedom arose.

0.4.1.2. Similar Philosophical Approaches to the Study of Western Theories of Freedom

Existing literature that has employed the approach of this research in the study of other
periods/ areas/ topics is worth mentioning here, as it will deepen the contextualisation of
my work within the secondary sources. My philosophical approach to the concept of
freedom has been used several times in earlier studies: First, in the very same essay in
which he introduced his triadic frame of analysis, MacCallum attempted to invalidate
Berlin’s analytical and historical claims in making a distinction between positive and
negative freedom as two fundamentally different concepts. Unlike Berlin, he did not
frequently refer to specific historical examples, but rather discussed almost all possible
situations and typical locutions that could have been uttered by adherents of so—called
‘positive’ or ‘negative’ freedom in order to prove that all intelligible locutions about

freedom can be translated into the triadic formula. As MacCallum attempted to defend

43 See Homa Katouzian, ‘Arbitrary Rule: A Comparative Theory of State, Politics and Society in Iran’,
British Journal of Middle Eastern Studies, 24 (1997), 49-73.

44 See Homa Katouzian, Iranian History and Politics: The Dialectic of State and Society (London ; New York:
Routledge; Curzon, 2003).

4% See Homa Katouzian, ‘The Short—term Society: A Study in the Problems of Long—term Political and
Economic Development in Iran’, Middle Eastern Studies, 40 (2004), 1-22.

46 See Homa Katouzian, ‘Liberty and Licence in the Constitutional Revolution of Iran’, Journal of the Royal

Asiatic Society, 8: 3 (1998), 159-80.
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his theory against probable challenges, his detailed and comprehensive analysis has
provided a good model for particular historical studies.

In the next development, John Rawls (1971) applied his distinction between a
‘concept’ and its rival ‘conceptions’ to the case of freedom, and reemphasized that the
triadic formula is applicable to all complete explanations of freedom. Rawls’s analysis is of
particular interest for his view on the relationship between freedom and constitutional
and legal restrictions: ‘[L]iberty is a certain structure of institutions, a certain system of
public rules defining rights and duties. Set against this background, persons are at liberty
to do something when they are free from certain constraints either to do it or not to do
it and when their doing it or not doing it is protected from interference by other
persons.*” In other words, Rawls maintains that a particular freedom as defined by law
simultaneously indicates that a person has a legal right to do a certain action and that
other persons have a legal duty not to interfere. I will employ this analysis in the
explanation of the linkage between law—seeking and freedom—secking in the
Constitutional Revolution era.

Since Rawls, quite a few studies have employed the triadic framework in analyzing
Western theories of freedom. Here I only refer to three significant works. In Marxism
and Morality (1985), Steven Lukes provided a concise overview of the spectrum of
possible interpretations of the three variables of freedom and developed the analytical

dimension of MacCallum’s formula.*®

47 JTohn Rawls, 4 Theory of Justice (Cambridge, Mass: Belknap Press of Harvard University Press, 1971), p.
177.

48 See Steven Lukes, Marxism and Morality (Oxford; New York: Clarendon Press ; Oxford University Press,
1985), pp. 72-75.
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The second research, conducted by Eric Nelson, attempts to reject Berlin’s
historical claim rather than defend MacCallum’s analytical claim. He argues that for all
theorists of liberty, even the so-called positive freedom theorists, freedom is the absence
of some constraint; he maintains that ‘within this broad set, however, there are
substantially different claims about the ends of human life, the character of human beings,
and the elements that can constrain us’.*’

Another important development took place in Tan Carter’s work. He reminds us
that, both in everyday discourse and in contemporary political philosophy, we sometimes
talk about ‘the level of freedom’, which refers to ‘the concept of overall freedom’ rather
than ‘a particular meaning of freedom’. According to Carter, this overall freedom is
quantitative rather than triadic.”® Nonetheless, MacCallum’s framework is particularly
well suited to the clarification of the possibility of measuring, either comparatively or
absolutely, a person’s degree of overall freedom. Because what is involved in this
measuring is not the distinction between positive and negative freedom, but ‘the question
of how an agent’s available actions are to be individuated, counted and weighted, and that
of comparing and weighting different types (but not necessarily different sources) of

constraints on freedom (such as physical prevention, punishability, threats and

manipulation).’!

49 Eric Nelson, ‘Liberty : One Concept Too Many?, Political Theory, 33: 1 (2005), 58-78 (pp. 73-74).

%0 This means that we interpret the third variable of freedom in a non—specific way and value ‘being free to
do things’ in a general, rather than in any specific sense. See Ian Carter, A Measure of Freedom (New York:
Oxford University Press, 1999), p. 32.

51 Tan Carter, ‘Positive and Negative Liberty’, in The Stanford Encyclopedia of Philosophy, ed. by Edward N.
Zalta, Spring 2012, 2012 <http://plato.stanford.edu/archives/spr2012/entries/liberty-positive-negative/>
[accessed 18 July 2014].
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Each of these studies examines some of the capabilities of MacCallum’s triadic
formula in analysing conceptions of freedom. Employing these examinations, my thesis
attempts to make a new contribution: firstly, I use MacCallum’s meta—theory, this time
not for analysing Western theories of freedom but for analysing a number of Iranian
explanations of freedom. Secondly, I attempt to show that the triadic frame of analysis
can be systematically used even in analysing incomplete locutions about freedom so that
in addition to the thought, the unthought of the locutions maybe found out.

0.4.1.3. Similar Intellectual History Approach to the Study of Other Ideas

Let us now turn to see whether the historiographical approach of this thesis has been
employed in previous studies. Collingwood’s logic of question and answer and his method
for systematic questioning in historiography have been developed in various ways. The
main difference between these developments lies in the question that must be
reconstructed for understanding the text. Following Collingwood, Quentin Skinner (b.
1940), a founder of the ‘Cambridge School’ in the history of political thought, claims that
understanding the meaning of an utterance is impossible unless the correlative historical
question intended by its author is reconstructed and the ‘illocutionary force’ which the
author meant to communicate within the linguistic conventions available to him and his
audiences is grasped.”? However, as Skinner’s critics point out, there is doubt as to

whether, he has been successful in demonstrating how one can ‘arrive at a historically

52 Quentin Skinner, ‘Meaning and Understanding in the History of Ideas’, History and Theory, 8: 1 (1969),
3-53 (p. 46).
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valid ascription of intention behind historical action’ with regard to the examples provided
in his research.”

I tend to agree with those critics who believe that grasping authorial intention is
hardly possible. Pointing out the hermeneutical theme missed in Skinner’s account, John
Keane persuasively states that ‘not only those whose utterances are to be interpreted, but
interpreters themselves are always situated within a field of historically bound convention
and practices mediated by ordinary language’.** Accordingly, through the medium of a
common language, the interpreter and the interpreted negotiate as two ‘situated (if
unequal) partners’.” This is what Gadamer has called ‘the fusion of the horizons’
(Horizontverschmelzung) of the reader and the writer. From this point of view, even the
meaning of the author’s intention ‘must be co—determined by the interpreter.” *° The
application of this hermeneutical doctrine has been illustrated through Gadamer’s
historical examples in his Truth and Method, and John Keane’s comprehensive work The
Life and Death of Democracy.”’

It worth noting that, in analytical philosophy, the notion of horizon can be
equated with the notion of situation. In his works, Karl Popper (1902-1994) describes

his method of historiography of thought under the name of ‘situational logic’ or

%3 For an instance of these criticisms see Lotte Mulligan, Judith Richards and John Graham, ‘Intentions
and Conventions: A Critique Quentin Skinner’s Method for the Study of the History of Ideas’, Political
Studies, 27:1 (1979), 84-98.

54 John Keane, ‘More Theses on the Philosophy of History’, in Meaning and Context: Quentin Skinner and
His Critics, ed. by James Tully (Cambridge; Oxford: Polity Press & Basil Blackwell, 1988), p. 204-217 (pp.
209-210).

%5 Using this metaphor Gadamer states that Just as each interlocutor is trying to reach agreement on some
subject with his partner, so also the interpreter is trying to understand what the text is saying’ (Gadamer,
p- 370).

% Keane, ‘More Theses on the Philosophy of History’, p. 212.

5" John Keane, The Life and Death of Democracy (New York: W.W. Norton & Co, 2009).
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‘situational analysis’. Following Collingwood, he states that in order to understand a
passage of a philosophical work, the historian (1) ‘must know the language in a
philosophical sense’, (2) ‘must see what the philosophical problem was, of which his
author is here stating his solution’, (3), ‘must think that problem out for himself, see
what possible solutions of it might be offered’, and (4) must ‘see why this particular
philosopher chose that solution instead of another’.?® As Popper himself points out, there
is a difference between Collingwood’s theory and his theory: While Collingwood
emphasizes ‘the historian’s mental process of re—enactment’, Popper suggests that the
historian must ‘reconstruct the problem situation in which the acting person finds
himself’, though he admits that the psychological process of re—enactment may only be
used as an ‘intuitive check of the success of his situational analysis” In Popperian
situational analysis, the central problem that the historian attempts to solve is the
following question: “What were the important or operative elements in the situation? [...]
to the extent that he solves it, he has understood the historical situation and the piece of
history that he tries to recapture’.’® Popper has presented good examples for the
application of ‘situational analyses’ in his works, especially in his renowned work, Open

Society and its Enemies.®°

0.4.2. Primary Sources

Historical research materials in this field are very heterogeneous. To trace the conceptions

of freedom, I shall consult not only books and treatises produced by the elite of late Qajar

%8 Karl R. Popper, The Myth of the Framework: In Defence of Science and Rationality (London ; New York:
Routledge, 1994), p. 146.

59 Popper, The Myth of the Framework, p. 147.

€0 Karl R. Popper, The Open Society and Its Enemies (London: G. Routledge & sons, ltd, 1945).
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Iran, but also sources such as governmental decrees (like ‘the Royal Proclamation on
preserving peoples’ freedom’ issued by Nasir al-Din Shah in Ramadan 1305/ May 1888),
proceedings of the parliaments (first: 1906-1909, second: 1909-1911, third: 1914-1915),
legislative texts (such as The Constitution and The Supplementary Fundamental Laws),
court judgments (like Sharb—i mubakimah—"i Shaykh Fazl Allab Nuri), written records of
minutes and memos (like Asnad—i Kbhan Malik Sasani), as well as the memoirs, diaries,
correspondence and autobiographies of individuals (such as Khatirar—i Yahyd
Dawlat’ abadi; and Tarikb—i bidari—i Iraniyan). This mass of source material makes the
task of researchers difficult, as they have to identify and select the most appropriate
sources.

Most of the primary sources used in this study were produced in the decade after
the triumph of the Constitutional Revolution. Here I only name a few of them. As
mentioned above, after the deliberations on The Supplementary Fundamental Laws in the
first parliament, Shaykh Fazl Allah Nuri (d.1909) along with a number of his followers,
produced a set of statements (Lavayib, published in 1325/1907) which, as mentioned
before, can be regarded as classics of anti-liberty literature in Iran. On the other hand, as
noted, a contemporary to Nuri, Mirza ‘Abd al-Rahim Talibaf Tabrizi (1834-1911) wrote
the first monograph on freedom, titled Izabat dar Khusis—i Azadi (Clarifications of
Freedom). Talibaf was a well-known intellectual in his time and was familiar with
Western sciences and humanities as well as Russian revolutionary ideas. In the same year,
Muhammad ‘Ali Furtghi (1878-1942), director and lecturer at the Tehran School of
Political Science, published his Huqig—i asasi ya‘'ni ddab—i mashritiyat—i duval

(Constitutional Rights i.e. Rules of the Constitutional States) as the first Persian book on
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constitutional rights. Furtghi was a Europhile with strong inclination for European
philosophy.

Five books produced in 1327-1328/1909-1910 merit careful consideration and
will be used in the present study. Among others, Sarmayah—’i sa‘adat ya ilm va azadi (The
Wealth of Happiness or Knowledge and Freedom) published in 1327/1909 has received very
little attention. The author, Abu al-Hasan Khan Furughi, younger brother of
Muhammad ‘Ali, was a lecturer in geography and history of Greece at the School of
Political Science. Other books were written by four clerics: Al-la’ali al-marbuta fi wujib
al-mashrita (Related Pearls on the Necessity of Constitutionalism) by Shaykh Ismafl
Mujtahid Gharavi Mahallati, Tanbih al-umma wa tanzih al-milla® (Awakening the
Community and Purifying the Religion) by Shaykh Muhammad Husayn Na'ini (1860-
1936), Hurmat—i mashritab (Illegitimacy of Constitutionalism) by Shaykh Fazl Allah Nuri
(all published in 1327/1909), and Risalab—’i insafiyab (The Treatise on Fairness) by Mulla
‘Abd al-Rastl Madani Kashani (published in 1328/1910). Among these four clerics, only
Nuri was opponent of constitutionalism. Mahallat’s and Na2'inT’s works were published
with the approval of the leading mardji of Najaf, Akhiind Mulla Kazim Khurasani ®* and
Shaykh ‘Abd Allah Mazandarani. Thus, their works were regarded as religious responses
to anti—constitutionalism, especially to Nuri’s works on the illegitimacy of

constitutionalism and freedom.

¢ The Arabic word ‘Milla’ derived from the Qur'anic term (millata Ibrabima hanifd) (see Q.:135) means
the sharia and its follower. It is currently used in Persian to mean ‘nation’. However, the combination of
al-millab with tanzib (purifing) in the book title shows that the traditional meaning of the word was meant
by Na‘ini.

62 See also Muhammad Kazim Khurasan;, Siyasat’ namab-"i Kburasani: qita‘at-i siyasi dar asar-i Akbind
Mulla Mubammad Kazim Kburdasani sabib-i Kifayab (1255-1329 Hijri Qamari), ed. by Muhsin Kadivar
(Tehran: Kavir, 1385).
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Chapter 1 : The Horizon of the Question of

Freedom in Nineteenth Century Iran

What is the power that gives (Europe) so great a superiority over us?
What is the cause of your progress and of our constant weakness?

‘Abbas Mirza (1805, quoted in Ringer, p. 1)

The intellectual elite in nineteenth century Iran gradually found the opportunity to
become familiar with a new concept of freedom. Their discovery of this new meaning was
less the result of abstract philosophical reflections and more the consequence of the
observation of European social and individual lifestyles. They realized that Westerners
(farangiyan) lived free from many restraints while in Iran such restraints, according to a
long-lasting cultural and political tradition, had been unquestionably regarded as
necessary conditions to preserve order and security and to provide happiness in this world
and the afterlife. A number of the Iranian elite came to believe that Europeans, free from
these restraints, were successful in building ordered societies, decent and secure
citizenship, powerful and lawful states, and ultimately, developed countries; on the
contrary, lack of this freedom had left Iranians as unfortunate and insecure subjects in a
disordered society with an army defeated at the hands of ‘infidels’ in the two Russo-
Persian wars (1803-1813 and 1826-1828), in a critically weakened country ruled by an

arbitrary state. This chapter aims to examine the various aspects of this new awareness
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through studying Iranian travelogues and reformist writings of the nineteenth and early
twentieth centuries, in order to argue that the concept of freedom was understood in the
horizon of the question of decline.

The chapter is divided into two parts. As an application of my intellectual history
approach, the first part reconstructs the horizon of meaning in which the question of
freedom arose. It investigates how the Iranian elite of that time formulated and answered
the question of the decline of Iran, and to what extent their formulations differ from
those of earlier writers. They also wondered about the causes behind the ‘decline and fall’
of dynasties in times of crisis, as well as Iran’s defeat throughout history (for instance, the
causes of the Safavids’ decline was the subject of several treatises written after the fall of
Isfahan in 1722). However, in the nineteenth century the new awareness of the gap
between Iran and the west focused on new issues and departed from a novel worldview.
Unlike the traditional Weltanschauung of political thought and andarz’ namah literature,
this elite posed the question of ‘decline and fall’ within a new horizon of meaning and
became attracted to a new set of social and cultural aspects such as the linkage between
decline on the one hand and factors like the Arabic alphabet, the absence of law, and the
dominance of Islam.

The second part of the chapter shows how most locutions about freedom uttered
in the last century of Qajar period were formed within the horizon of the question of
decline and were somehow related to remedy such situations. They identified lawlessness
and arbitrary rule as the chief cause of Iran’s decline. The linkage between arbitrary rule
and freedom will be better understood when one uses the triadic format to formulate
arbitrary rule: the ruler is free from all restraints to do whatever he desires. On the

contrary, the Iranian reformists of the time often aimed to establish the rule of law and
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to form a society in which civilized people were free from the arbitrary interferences of

the state to do whatever lead them to progress and happiness.
1.1. Awareness of the Decline: the Horizon of the Question of Freedom

1.1.1. The Question of the Decline within the Perso-Islamic Framework

When Aqa Muhammad Khin (r.1794-1797) put an end to chaos and reunited Iran in
1796, the issue of the decline and fall of the Safavids in 1722 was still disputed by a
number of the Iranian elite: what caused the sudden decline of this glorious empire and
its humiliating defeat at the hands of an Afghan tribe of a far-flung corner of the country?

These thinkers inquired into the issue of decline within the Perso-Islamic
tradition of political thought.®> Their analysis, both in perceiving decline and seeking
remedies, often remained within the framework of this tradition with no comparison to
other countries. To illustrate this point, I consider two significant diagnoses of the fall of
the Safavids.

The first diagnosis comes from Qutb al-Din Nayrizi Shirazi (1688-1759) a master
of zahabi tariqab (a chain in Sufism). Having witnessed the fall of Isfahan, he wrote two
treatises on the Afghan fitnah (rebellion): Tib al-mamalik (in Arabic)** and Fasl al-khitab

(in Persian).®

63 The central doctrine of this tradition is that the right to rule directly comes from the will of God.
Possessing farr or divine grace, a shah has legitimacy to rule. As long as he is just, he will hold his divine
grace and hence remain legitimate. For more information on the myth of Divine Grace see Homa
Katouzian, The Persians: Ancient, Mediaeval, and Modern Iran (New Haven: Yale University Press, 2009),
pp- 396-397.

64 See Qutb al-Din Nayrizi Shirazi, ‘Tib al-mamalik’, in lal-i bar'ufiadan-i Safaviyan: mukafar namah, ed.
by Rasul Ja‘fariyan (Tehran: Sazman-i Tabighat-i Islami, 1993), pp. 217-34.

65 Fagl al-khitab has not yet published. For a summary of this verse treatise see Rasil Ja‘fariyan, ‘Darbarah-
’i fasl al-khitab’, in Tlal-i bar' uftadan-i Safaviyan: mukafat' namab, ed. by Rasul Ja‘faiiyan (Tehran: Sazman-
i Tabighat-i Islami, 1993), pp. 257-81.
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Tib al-mamalik was probably written after Isfahan was recaptured by Nadir Shah
Afshar in 1729 and Safavid princes returned to the capital hoping to restore the Safavid
throne.®® Referring to the Qur'an and Shi7 traditions, especially Imam ‘Ali’s Nahj al-
balagha, Nayrizi introduces five causes and symptoms for decline and social illness (i%ilal):
breach of the divine and the prophetic promise, abandonment of the duty of commending
right and forbidding wrong (amr bi-Ima‘rif wa naby ‘an-lmunkar), the ‘ulama’s worldliness
and their submission to the sultan, the sultan’s ignorance and his lack of willpower, and
the governors’ corruption. %’

Despite such a traditional approach in perceiving the causes of decline, his
proposal for resolving the crisis was innovative within the framework of the pre-modern
tradition of political thought. He proposed that, in order to remedy the decline, rational
members of the society, namely ulama, should mediate between the king and his subjects.
By drawing lots, they should reach a consensus on the kingship of one of the Safavid
princes. Then, they must obtain the new shah’s commitment to follow what ‘Alf ibn abi
Talib, the first Shi'T Imam, commanded his governor, Malik Ashtar, to do in issues such
as collecting taxes, fighting enemies, improving people’s affairs and improving the cities.
Finally, a just scribe must document the agreement between the shah, the wulama, and
the subjects. This endorsed agreement should be sent to all cities.®®

Accordingly, it can be said that in Nayrizi’s view, the ultimate remedy for decline is
g Y’ Y ) Y

to place limits on the sultan’s power by obligating him to obey a set of regulations and

 See Rasil Ja‘fariyan, ‘Darbarah-i risalah- tib al-mamalik”, in Tlal-i bar'uftddan-i Safaviyan:
mukafat’ namab, ed. by Rasul Ja‘fartyan (Tehran: Sazman-i Tabighat-i Islami, 1993), pp. 201-13 (p. 202).
67 Nayrizi Shirazi, pp. 219-226.

68 Nayrizi Shirazi, pp. 226-227.
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making the legitimacy of his authority conditional on a written undertaking based on the
religious command of Imam °‘Ali to Malik Ashtar.

The connection between lawlessness and decline has been better addressed in the
second diagnosis attributed to Karim Khan Zand (r. 1759-1779).% Muhammad Hashim
Asaf, known as Rustam al-Hukama (d. 1841) provides a detailed quotation from Karim
Khan on the causes of the decline and fall of the Safavids. Karim Khan compared Iran
with the Ottoman Empire, Europe, China, Cathay and Transoxiana, and asserted that
what had made these foreign countries stable, prosperous and powerful was that they had
righteous laws (qavanin-i sharifab) and acted as required by wisdom, prudence and justice.
He went on to add ‘what can I say about ruined Iran where calculation and planning are
as futile as writing on water, and where appropriate customs and fascinating laws are rare?
Iran is always in a state of chaos due to the coercion and oppression of tyrants, and it is
constantly destroyed by the conflict between despots.””® Even if such a quotation was
post-constructed by Rustam al-Hukama’s historiographical imagination in the early years
of the nineteenth century, it indicates that in the light of comparing Iran with other
countries an awareness of the causal relationship between lawlessness and decline began

to arise.

1.1.2. The Question of the Decline after Iran’s Encounters with Modernity

The establishment of a new and relatively strong state by the Qajars did not effectively

improve the situation within which the question of decline and backwardness had arisen.

69 Adding legitimacy to his claim, Karim Khan pretended to rule on behalf of the infant Shah Ismal III
(d. 1773), the grandson of the last Safavid sultan, who was placed on the throne in 1757 by him.

70 Karim Khan Zand, quoted in Muhammad Hashim Asaf, Rustam al-tavarikh (Tehran: Amir Kabir, 1973),
pp- 395-396.
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On the contrary, the domestic and international conditions of nineteenth century Iran
made the situation even more critical. The long military conflicts with Russia over the
control of neighboring territories resulted in two humiliating defeats and bitter treaties.
These defeats cast doubt not only on the country’s military power but also on the
efficiency of the whole socio-political structure of Iran.

This new perception of decline has a comparative nature. The Iranian elite of the
time perceived the country’s weakness and deficiency in comparison with the Europe.’!
To go into the details of this newly emerged awareness is beyond the scope of this study.
An outline of the innovative formulations of and solutions for the question of decline is
however necessary in order to reconstruct the horizon of meaning within which the new
Iranian sociopolitical thought emerged and a paradigm shift in approaching the question
of decline occurred. By the horizon of meaning I mean the essential part of the concept
of historical situation since as Gadamer says ‘situation ... represents a standpoint that
limits the possibility of vision.”? This range of vison or horizon of meaning was expanded
through comparisons with and evaluations of Europe; for the comparisons constructed
the “other”, and shifted the standpoint from which the Iranian elite comprehended and
evaluated the “self”. The progress and success of the “other” were juxtaposed with the
deficiency of the “self” yet in different ways. The perception of Iran’s deficiency or even
Iran’s decline did not necessarily mean that a mood of despondency about the condition

of the country had set in among all elite. Many of them, rather, simply admired the

™ For a study on the perception of Iran’s deficiency in early Qajar travel literature see Monica M. Ringer,
Education, Religion, and the Discourse of Cultural Reform in Qajar Iran (Costa Mesa, Calif: Mazda Publishers,
2001), pp. 53-65.

2 Gadamer, p- 302.
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achievements of the West and argued that it was essential for Iran to undergo a set of
European-style reforms.

Admittedly, ‘Abbas Mirza (1789-1833), Prince Regent and governor-general of
Azerbaijan and the Iranian military commander in Russo-Persian wars, was one of the
first who intuitively perceived that the military defeats were indicative of a greater
problem. He naively framed such a multifaceted and critical situation in a question
addressed to Napoleon’s secret agent, Pierre Amédée Jaubert, who visited the Prince

Regent in 1805 at his court in Tabriz:

What is the power that gives (Europe) so great a superiority over us? What is the cause
of your progress and of our constant weakness? You know the art of governing, the art

of conquering, and the art of putting into action all human faculties, whereas we seem

condemned to vegetate in shameful ignorance...”

To rectify the situation, ‘Abbas Mirza, along with his reform-minded ministers, Mirza
Isa and his son Mirza Abi al-Qasim (Qa’im magam I and II) brought about a series of
reforms. Similar to the process of reform that under Sultan Selim III (r. 1789-1807) was
already in progress in the Ottoman Empire, these efforts aimed primarily to form a new
army, nizam-i jadid, along European guidelines.” The first steps were taken by translating
French military books on artillery and war technique, as well as hiring European advisors
to train Iranian troops. At the same time, ‘Abbas Mirza dispatched two student missions
to Europe in 1811 and 1815.” All these measures stemmed from admiration and

emulation of Europe as the pioneer of progress and a model for change.

73 Pierre Amédée Emilien Probe Jaubert, Voyage En Arménie et En Perse, Fait Dans Les Années 1805 et 1806
(Paris, Pélicier [etc.], 1821), pp. 175-177., quoted in Ringer, p. 1.

" For a helpful study on the reform from 1800 to 1848 see Vanessa Martin, ‘An Evaluation of Reform and
Development of the State in the Early Qajar Period’, Die Welt des Islams, 36 (1996), 1-24.

" For an in-depth study on nigam-i jadid under ‘Abbas Mirza and his son Muhammad Shah see Ringer,
pp- 15-51.
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The Prince Regent’s enthusiasm to know the history of European progress and
the causes behind the decline of great powers also led to the translation and writing of a
number of books and treatises. In 1807, Muhammad Razi Tabrizi translated
Havadis’ namab from Turkish into Persian as an account of the defeat of Russia in the
Battle of Austerlitz, which occurred in 1805 between Napoleon’s army and the Russo-
Austrian army.”® Tarikh-i Iskandar, a biography of Alexander the Great, was collected and
translated from by James Camel’ (J«S 3aa?) for the Prince Regent in 1813.7
Furthermore, Mirza Salih Shirazi, a student dispatched to England, wrote his travelogue
around 1819. He not only presented his observations on the sociopolitical system of ‘the
new world’ (jahan-i jadid) but also spent a chapter on the history of the kings of England
in order to show ‘the path of the progress of that country’ (tarig-i taraqqi-i in valayat).”
Likewise, Mirza Riza Muhandis translated a number of historical books for ‘Abbas Mirza,
including the first chapter of Edward Gibbon’s The History of the Decline and Fall of the
Roman Empire (Tartkh-i tanazzul va kbarabi-i dawlat-i Rim) circa 1831.” Each of these

works in its own way helped the ruling elite to perceive the situation of decline.®

7 ‘Havadis'namah’, trans. by Muhammad Razi Tabrizi (Tehran), MS Farsi / 80, The Iranian National
Library. See Kitabkhanah-"i Milli-i Iran, Fibrist-i nusakh-i Kbatti-i Kitabkhanah-i Milli-i Iran, ed. by ‘Abd
Allah Anvar (Tehran: Kitabkhanah-i Milli-i Iran, 1365), vol. 1, pp. 68-69.

"7 “Tarikh-i Iskandar’, trans. by James Camel [?] (Tehran), MS Farsi / 1680, the Iranian National Library.
See Kitabkhanah-i Milli-i Iran, vol. 4, pp. 155-156.

"8 This is comparable with The History of Persia written by British Major-General Sir John Malcolm (1769~
1833) which was published in India in 1815. This was the first nationalistic history of Iran in which the
conquest of Iran by the Arabs was introduced as the cause of Iran’s decline.

0 Edward Gibbon, ‘Tarikh-i tanazzul va kharabi-i dawlat-i Ram’, trans. by Mirza Riza Muhandis (Tehran),
Ms Farsi / 66, The Iranian National Library. See Kitabkhanah-i Milli-i Iran, vol. 1, pp. 56-57.

80 For further information about translations in Qajar Iran, see S. Ahmad Hashemi, ‘Tarjumah: Tarjumah-
i Farsi dar Dawrah-i Mu‘sir: Qajar, Pahlavi, pas az ingilab-i Islam?, Danish'namab-i jaban-i Islam
<Encyclopaedia of the World of Islam> (Tehran: Kitab-i Marja', 2002); Iraj Afshar, ‘Book Translations as a
Cultural Activity in Iran 1806-1896’, Iran, 41 (2003), 279-89 <http://dx.doi.org/10.2307/4300649>.
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The Prince Regent died in 1833 before acceding to the throne, but his question
echoed throughout the century. The root of almost all reformist thought, until the
triumph of the Constitutional Revolution, was the question of decline. Two changes took
place in this era. First, formulations of the issue of decline were now founded on
comparisons of Iran with Europe. Second, solutions for the crisis were sought beyond the
framework of tradition and by reference to western achievements and experiences in
science, technology, politics, and culture.

As time went by, efforts to diagnose the causes of decline became more intense as
superficial reformist measures met with increasing failure. Soon after playing a key role in
putting down the succession crisis and helping Muhammad Mirza (r.1834-1848), the
eldest son of ‘Abbas Mirza, to succeed to the throne, the enlightened chief minister,
Mirza Abu al-Qasim Qa’im’'magam (d.1835) was executed by the shah’s arbitrary order.
Fourteen years later, Amir Kabir, the reform-minded politician trained by Qa’im’maqam,
loyally assisted young heir-designate Nasir al-Din Mirza to come to the power. He became
chief minister as well as army commander, and attempted to conduct a reform program.
However, once again, the shah arbitrarily took his life and brought the reformist measures
to a halt.®! Such determining events uncovered the arbitrary nature of Iranian rule; hence,
many of the elite arrived at the conclusion that the country’s decline could not be

remedied without changing the political culture.

8 Abbas Amanat discussed the significance of the dismissal-and later execution-of Amir Kabir in
demonstrating the inherent weaknesses of ministerial power and elaborated how such reformist attempts
from above faced structural resistance from within and diplomatic pressure from without; see Abbas
Amanat, ‘The Downfall of Mirza Taqi Khan Amir Kabir and the Problem of Ministerial Authority in Qajar
Iran’, International Journal of Middle East Studies, 23 (1991), 577-99.
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In such a situation, the idea of the absence of the rule of law or, in the other
words, ‘arbitrary rule’ (istibdad) being at the root cause of decline was gradually
constructed.®® From the early nineteenth century onward, European law and order were
wonderingly and enviously pointed out in almost all Iranian travel accounts. The most
renowned messenger of the idea of the necessity of law was Mirza Malkam Khan Nazim
al-Dawlah (1833-1908).

Around 1859, young Malkam Khan submitted a constitutional proposal entitled
Daftar-i tanzimat ya Kitabchab-"i ghaybi to the chief minister, Mushir al-Dawlah
(d.1862).% In the introduction of the proposal, Malkam wrote:

We have not yet perceived how far ahead of us Europeans are. We assume that their
progress is as much as we see in their industries, whereas their main progress has
appeared in the rules of civilization (@’in-i tamaddun). And it is impossible for those
who have never travelled abroad to perceive the extent of this type of European

advancement.™
Using the metaphor of ‘the human factories of Europe’ (karkbanijat-i insani-i farang) and
expressing the significance and priority of these factories over industrial factories, he
added that ‘what we need in Iran is these human factories such as the tax factory, the

army factory, the justice factory, the science factory, the security factory, the regulation

82 This point has been comprehensively discussed in Homa Katouzian’s works, especially in his thoughtful
study on the history of Iran, The Persians. In his words, ‘for the first time in Iranian history they struck
upon the most ancient and fundamental problem of the state and society, that is, arbitrary rule (estebdad),
which revealed the differentia specifica between Iran and Europe: in the latter, lawful government and orderly
society had been the rule rather than the exception.’(Katouzian, The Persians, p. 157). For further discussion
on the theory of arbitrary rule as an approach to the study of Iranian society see Katouzian, ‘Arbitrary Rule’.
8 Mushir al-Dawlah is Mirza Ja‘far Muhandis who was dispatched by ‘Abbas Mirza to England along with
Mirza Salih Shirazi and three other students. He was also Iran’s ambassador to the Ottoman Empire during
(1252-1259/1836-1843).

84 Mirza Malkam Khan, ‘Daftar-i tanzimat ya kitabchah-’i ghayb?, in Risalab’ha-yi Mirza Malkam Khban
Nazim al-Dawlahb, ed. by Hujjat Allah Asil (Tehran: Nashr-i Nay, 1381), pp. 23-59 (p. 28).

41



factory and so on.”® He went on to emphasize that ‘... to regulate the state is not to deny
any religion but the religion of those whose greatness requires the perpetuation of
chaos’.3

In the third law of Daftar-i tanzimat, Malkam Khan introduced eight articles of
the rights of the people, highlighting their significance by footnoting that to understand
these few lines would take ten years: ‘“The French state has killed four million human
beings for these very lines’.®” Malkam Khan spent the rest of his life explaining the same
rights and promoting the idea of the rule of law by various means such as: establishing
the faramiish’ kbanah (House of Oblivion, an association modelled after European
Masonic lodges), writing several effective works, correspondences and debates with the
intellectual and political elite, and publishing the Qanan newspaper in which he called
on commoners and nobles to claim the rule of law.

Many times in his works, Malkam Khan identified arbitrary rule and lawlessness
as the fundamental causes of decline. The crux of the problem, in his words, is that ‘today,
all of Tran’s affairs are run by the arbitrariness of rulers (dil' bikhvah-"i ru’asa)’.®®

It is worth mentioning that Malkam Khan tried to place his solution within
traditional values. Distinguishing between the legislation and the implementation of law,

he wrote that:

We are not saying that we demand the law of Paris, Russia or India. The principles of
good laws are always the same, and the best laws are those which we learn from the

sharia of God. However, we have been so deeply wronged due to the lack of

85 Mirza Malkam Khan, ‘Daftar-i tanzimat, p- 29.

8 Mirza Malkam Khan, ‘Daftar-i tanzimat, p. 3L

87 Mirza Malkam Khan, ‘Daftar-i tanzimac, p- 39.

8 Mirza Malkam Khan, ‘[Tran mamluvv ast az na‘amat-i khudadad]’, Qaniin (London, 1 Rajab 1307 [21
February 1890]), no.1, pp. 1-2 (p. 2).
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implementation of these principles ... that we are content with any kind of law, be it

Turkmen law, because even the worst laws are better than lawlessness.”

He went on to add that ‘good laws, whether divine or rational, from whatever source and
language” would not be implemented by themselves, and would require the ‘special
measures’ (tadabir-i makhsiis) which were discovered by the developed nations through
hundreds of trials and errors. He persistently concludes by saying ‘yet Iranians have no
idea about the contents and functions of these measures’.”’

Another famous proponent of the rule of law was Yusuf Khan Mustashar al-
Dawlah®! (1823-1895). He also posed the question of decline in the introduction to his
book One Word (Yik Kalamab) (published in 1278/1861), asking his countrymen: ‘why
are you sitting so unaware and idle? Why are you not thinking about the progress of other
nations?” He bemoaned the fact that not only Europe but also even Iran’s neighbour
(Ottoman) had overtaken Iran in constructing hospitals, schools, roads and railways, in
the court of law (divan'khanab), and in regularizing taxation. Although he had once
advocated the importation of European science and technology, especially railways, he
maintained that ‘telegraphs and steam ships and catapults and war instruments’ were ‘the
results and not the preliminaries’. Mustashar al-Dawlah criticized the elite who focused
on ‘the history and technology of Europe’ and neglected its ‘principles and foundations

of administration’ (bunyan-i ‘amal-i idarab). He described them as men who only looked

at the surface and overlooked the undercurrent (qasr-i nazar kardan bib nazariyat-i sadab

8 Mirza Malkam Khan, ‘[Yiki az harf ha-yi tazah-i ma]’, Qanin (London, 1 Rajab 1307 / [28 February
1890]), no. 1, pp. 2—4 (p. 4).

9 Mirza Malkam Khan, ‘[Yiki az harf ha-yi tazah-"i ma]’, p. 2.

91 Mustashar al-Dawlah was closely familiar with European lifestyle and its political system: He lived abroad
and worked as a consul for almost fifteen years (eight years in Asterxan, four years in Thbilisi, and three years

in Paris) and traveled to London four times.
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and sarf-i nagar nimudan az ‘amaliyat-i ‘umdab)’.** Instead, he summarized the source of
Europe’s progress and orderly system in one word: ‘the book of law’ (kitab-i ganin).

The other tendency in diagnosing the decline identified ‘religion” as the chief
cause. Without doubt, the figure most representative of this trend was Fath ‘Ali
Akhund'zadah (1812-1878), who described himself as a ‘liberal’ and ‘a wayfarer of the
path of progress and a proponent of civilization’ (az salikan-i maslak-i puruqrah va taliban-
i sivilizah). He had once believed that ‘the instinctive (i.e. immanent) capability of the
Muslim people’ (qabiliyat-i jibilli-i millat-i Islam) was greater than that of Europeans, and
that the only cause of their backwardness was the insufficiency of the Arabic script.”?
However, when his insistence on replacing a new alphabet’® did not succeed, he located
the source of this failure in Muslim fanaticism (finatizm-i millat-i Islam), and began to
write his criticism, Maktibat-i Kamal al-Dawlab, (written in 1280/1863), in order to
‘destruct the foundation of this religion (Islam), to remove fanaticism, to waken the Asian
nations from carelessness and ignorance, and to prove the necessity of Protestantism in
Islam’.”> In his view, the expansion of science is conditional on progress, progress is
conditional on being liberal, and being liberal is conditional on release from wrong beliefs.

Yet religion prevents release from wrong beliefs.”®

92 Mirza Yasuf Khan Mustashir al-Dawlah Tabrizi, Yik kalamab va yik namah (Tehran: Intisharat-i Sabah,
1382), p. 38.

93 Fath ‘Ali Akhund'zadah, ‘[Letter to Mirza Yasuf Khan Mustashar Al-Dawlah Tabrizi (1872)]’, in Alifba-
yi jadid va maktibat, ed. by Hamid Mihammad 'zadah (Tabriz: Nashr-i Ihya’, 1357), pp. 270-77 (p. 276).
% He suggested his new script in 1875. See Fath ‘Ali Akhund'zadah, ‘[Autobiography]’, in Alifba-yi jadid
va maktibat, ed. by Hamid Mahammad'zadah (Tabriz: Nashr-i Thya’, 1357), pp. 349-55 (p. 352).

% Akhund'zadah, ‘[Autobiography]’, p. 354.

% Fath ‘Ali Akhund'zadah, Maktibat-i Kamal al-Dawlab ([n.p.]: Intisharat-i Mard-i Imraz, 1364), p. 61.
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Such bitter criticism could certainly not be widely welcomed in the religious and
traditional atmosphere of Iran. But a mild account of this diagnosis captured some
attention. In such an account, the cause of decline referred not to Islam itself but to the
assaults of the Arabs and the sociopolitical role of the ulama. The anti-Arab prejudice
and accusing Arabs of Iran’s thousand-year decline was not a new phenomenon, but
Akhund'zadah’s opinion on the role of clerics in catalyzing the crisis seemed innovative.
For instance, in a letter (written in March 1871) to Mustashar al-Dawlah, who was
recently appointed minister of the newly established justice ministry (vizarat-i ‘adliyah),
Akhiind'zadah reminded him of the necessity of deposing the ulama from judicial affairs.
He also pointed out that the gap and the conflict between the state and society in the
Shiite community stemmed from the ‘ulamd’s convincing the people that governors were
agents of injustice (abl-i zalamah) and that ‘ulama were the judges and protectors of the
people(marja*i millat).”” The innovation and the ‘heresy’ of Akhiind'zadah’s opinion
becomes clear by comparison to Qutb al-Din Nayrizi who had lived a century before him.
Within the framework of the Perso-Islamic political thought, Nayrizi believed that the
cause of the Safavids’ decline was the breach of the divine and the prophetic promise. He
also believed that the ultimate remedy would be the mediation of the ulama between
state and society in order to select a shah and commit him to obeying the religious

commands of Imam ‘Ali.”®

97 Fath ‘Ali Akhund'zadah, ‘[letter to Yasuf Khan Mustashar al-Dawlah Tabrizi (Mars 1871)], in Alifba-yi
jadid va maktibat (Tabriz: Nashr-i Thya’, 1357), pp. 199-202.

% A counter approach was suggested by Sayyid Jamil al-Din al-Afghani (1838-1897), the well-known
reformist cleric. Instead of questioning Iran’s decline, he always posed the question of Islam’s decline.

Examining his important diagnosis is beyond the scope of this paper. For an analysis of one of his essays

on this issue, entitled Chira Islam za if sbud? [Why bas Islam become weak?], see ‘Abd al-Hadi Ha'iri, ‘Afghani
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1.2. Freedom and Law as the Answer to the Question of Decline

In almost all of the diagnoses of Iran’s decline by the nineteenth century Iranian reformist
thinkers, lawless and arbitrary rule was identified as the chief cause of decline. For these
reformist thinkers, the term ‘arbitrary rule’ described the following triadic relation of
freedom: the ruler is free from all restraints ro do whatever he desires. Such arbitrary
exercise of power by both central and provincial rulers constrained people’s freedoms and
threatened the security of their life and property. Needless to say that the rulers’ power
was not absolute. On the surface even the king, as the sultan of Islam, pretended to
observe of the sharia. The ulama, who were considered by the people as the guardian of
Islam and countervailing power to the state, particularly after the Tobacco Revolt of
1891-2, used their power and authority to limit the shah’s arbitrary rule.*® Yet the sharia
was not always an insurmountable law as the ulama had their own inter-personal rivalries
for which many of them did not refuse to be reconciled with the state.

A description of such a lawless society has been effectively presented by Mirza
Abu Talib Bihbahani in a short passage of his Minhdj al-‘ula, written in 1877:

disorder and chaos in the administrative apparatus; constant abrogation of decrees;
indecisiveness and  hesitant  decision-making; unnecessary and unfounded

modifications; contradictions and falsifications in the words of the government; and

on the Decline of Islam’, Die Welt des Islams, 13 (1971), 121-25; and ‘Abd al-Hadi H2'ir1, ‘Afghani on the
Decline of Islam: A Postscript’, Die Welt des Islams, 14 (1973), 116-28.

9 The Tobacco Revolt, as Katouzian pointed out, was an exceptional event in Iranian history. It was the
first time that ‘the arbitrary state had given in to a public demand rather than either suppressing it or being
overthrown violently’ (see Katouzian, The Persians, pp. 164—165; for a history of the revolt see Nikki R.
Keddie, Religion and Rebellion in Iran: The Tobacco Protest of 1891-1892 (London: Cass, 1966)).
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the oppression of the poor, the weak and the defenseless by the staft and employees of

the government administration as well as the men of power and wealth.'®

Under such circumstances, reformist thinkers sought freedom from arbitrary rule through
a revolt for law. Unlike European revolutions such as the French Revolution of 1789,
which aimed to make existing laws fairer and to remove the legal restraints on the freedom
of individual, the Constitutional Revolution of 1906 was indeed a revolt for establishing
law which sought to achieve freedom and other social rights.!’! Western classical liberals
of the 18" and 19 centuries, especially proponents of the individualist or negative
concept of liberty, tended to think of liberty as freedom from legal restraints. This concern
is echoed in a famous definition of freedom suggested by Thomas Jefferson (1743-1826),
one of the Founding Fathers of republicanism in the United States:

Righttul liberty is unobstructed action according to our will within limits drawn around
us by the equal rights of others. I do not add “within the limits of the law”, because law

is often but the tyrant’s will, and always so when it violates the rights of the
102

individua
In the absence of law in nineteenth century Iran, however, the fact that the law itself
could restrict the freedom of the individual was not seen as a real question and accordingly
was not considered as such. For instance, as mentioned above, Mirza Malkam Khan
emphasized the significance of the implementation of law in saying that ‘we are content

with any kind of law, be it Turkmen law, because even the worst laws are better than

lawlessness’. It was only after the Constitutional Revolution that the disputes over the

190 Mirza Aba Talib Bihbahani, ‘Minhaj al-‘Ula, in Rasa’il-i siyasi-i ‘asr-i Qajar, ed. by Ghulam Husayn
Zargari'nizhad (Tehran: Kitabkhanah-i Milli-i Jumhari-i Islami-i Iran, 2001), vol. 1, p. 276.

191 For an in-depth discussion of this point see Homa Katouzian, ‘The Revolution for Law: A
Chronographic Analysis of the Constitutional Revolution of Iran’, Middle Eastern Studies, 47 (2011), 757-
77.

192 Thomas Jefferson to Isaac H. Tiffany, April 4, 1819, in Thomas Jefferson, Political Writings:
Representative Selections (New York: Liberal Arts Press, 1955).
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legislation of freedom arose in the first Parliament and the simplistic idea of ‘law as
freedom’ was re-examined.

Let us return to the pre-constitutional era in order to examine what made
reformist thinkers lose their hope in reform from above, leading them to call for revolt
against arbitrary rule. It was not only the reformist thinkers, but also Nasir al-Din Shah
who realized that lawlessness was the main obstacle to the freedom of the people. It is
often pointed out that he returned from his third European tour (first in 1873, another
in 1878 and the third in 1889) with the idea of introducing law and responsible
government.'®® Nonetheless, it was not until the year before his third visit to Europe that
the shah attempted to take the main step in preserving peoples’ freedom. In Ramadan

1305/ May 1888, he issued the following Royal Proclamation:

Forasmuch as Almighty God has endowed our blessed nature with the attributes of
justice and benignity and ordained us as the manifestation of his ordinances and power,
and has especially committed to our all-sufficient guardianship the lives and property
of the subjects of the divinely-guarded Empire of Iran; in gratitude for this great gift,
we consider it incumbent on us, in discharge of the duties it imposes on us, to relax
nothing in ensuring to the people of this kingdom the enjoyment of their rights and
the preservation of their lives and property from molestation by oppressors, and to spare
no efforts to the end that the people, secure in their persons and property, shall, in
perfect ease and tranquility, employ themselves in affairs conductive to the spread of
civilization and stability. Therefore, for the information and re-assurance of all the
subjects and people of this kingdom generally, we do proclaim that all our subjects are
free and independent as regards their persons and property; it is our will and pleasure

that they should, without fear or doubt, employ their capital in whatever manner they

193 Homa Katouzian distinguishes three phases for Nasir al-Din Shah’s rule (1848-58, 1858-73, and 1973-
96). In phase III, the shah ‘contented himself with maintaining his own authority at home, managing
foreign relations as best he could and continuing to enjoy hunting and women.” After his third European
tour, as his brother ‘Abbas Mirza Mulk Ara reported, the shah said to a group of the ruling elite: ‘All the
order and progress which we observed in Europe in our recent visit is due to the existence of law. Therefore,

we too have made up our mind to introduce a law and act according to it’ ( See Katouzian, The Persians, p.

162).
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please, and engage in any enterprises, such as combination of funds, formation of
companies for construction of factories and roads, or in any measures for the promotion
of civilization and security. The care of that is taken on ourselves; and no one has the
right or power to interfere with, or lay hands on, the property of Persian subjects, nor

to molest their persons or property, nor to punish Persian subjects except in giving

effect to decrees of the civil or religious law. '**

In this decree, the shah as a lawgiver who ‘epitomizes the divine ordinances and power’
(not as a representative of the people) believes that he is committed to preserving the
lives and property of subjects and protecting their economic freedom. He thereby
proclaims that the people of Iran are free from fear of oppressors’ molestations and
invasions of their lives and property 7o ‘employ their capital in whatever manner they
please’, ro ‘engage in any enterprise’, and ro ‘take any measures for the promotion of
civilization and security’. Along the same lines, no one is free from the restraint of this
proclamation to ‘interfere with, or lay hands on, the property of Persian subjects, nor o
molest their persons or property, nor to punish Persian subjects except in giving effect to
decrees of the civil or religious law.’

The Royal Proclamation on freedom was telegraphed to all the provincial
governors, but it was fruitless. In fact, during his forty—eight—year reign, Nasir al-Din
Shah sometimes gave people a number of privileges and freedoms in order to appease
them. However, soon after each decree, a group of governors or ‘ulama often resisted the
decrees, complaining that freedom would result in chaos and indecency. This would often

lead to the shah’s withdrawal of the decree. Regarding the Royal Proclamation of May

104 See Nasir al-Din Shah, ‘T'lan-i rasmi-i dawlat?, fran (Tehran, 19 Ramadan 1305 / [30 May 1888]), p. 1.
The English translation is quoted in George Nathaniel Curzon, Persia and the Persian Question (London:
Longmans, Green, and Co., 1892), pp. 460—461.

49



1888, Muhammad Hasan Khan I‘timad al-Saltanah (1259-1313/1843-1895), the minister

of publications and the shah’s private secretary, wrote in his diary:

I respectfully informed [the shah] that the published proclamation of the freedom of
the people was untimely, bad and inappropriate (bi-mawqi bad, na mundsib). Perhaps
on the occasion of the 41 anniversary of the crown, and in gratitude for this divine
gift, you intended to provide the subjects with ease and tranquility. However the
content of the proclamation shows that you were either forced or dreaming when
publishing it. The shah did not like what I was saying, and replied that since Zil al-
Sultan [his son and the governor of Isfahan] treated people very oppressively, I

dismissed him and judged the proclamation necessary.”*”

Such resistance to freedom can also be traced in the first and second phases of Nasir al-
Din Shah’s rule. Once in the early second decade of his reign, he issued a decree on the
establishment of the majlis-i maslabat' khanah (House of Consultation, a preliminary
parliament composed of 25 elite members who would be free in criticizing governmental
affairs) and permitted Malkam Khan to set up the faramiish” khanab. However, soon after
in 1278/1861, both institutions were dissolved according to the shah’s order. A member
of the maslabat' khanah, Mirza Ibrahim Badayi“nigar (1240-1299/1825-1882) expressed
his disappointment at the dissolution of the maslabat”khanah saying that ‘Alas, they did
not tolerate it and swayed the royal might from such a noble freedom (ra’y-i a'la ra az in
ikhtiyar-i fazil bar taftand)’.'*®

An instance of the ulma’s resistance to such reforms is the case of Haj Mulla ‘Ali
Kani (1220-1306/1805-1889), the leading mujtabid of Tehran. In a letter addressed to the

shah in 1873, he complained about the chaotic situation caused by ‘the pernicious concept

195 Muhammad Hasan Khan I‘timad al-Saltanah, Riznamab-i kbatirat-i Itimad al-Saltanah, ed. by Iraj
Afshar (Tehran: Amir Kabir, 1343), p. 649.

196 Mirza Ibrahim Badiyi"nigar, quoted in Khan Malak Sasani, Siyasatgaran-i dawrab-’i Qajar (Tehran:
Kitabkhanah-"i Tuhtri, 1338), p. 107.
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of freedom’ (kalamah-’i qabthah-’i dzadi) based on which ‘anyone can say whatever he
desires” while claiming that ‘this is freedom and the supreme person of the country has
liberated everyone’.!”” Although none of the reputable thinkers of the time defined
‘freedom’ as the absence of all constraints, they were always susceptible to such accusation
by Haj Mulla ‘Ali Kani. As is evident from the following argument, he tended to think
of freedom as the absence of all constraints and therefore against the sharia as well as the
raison d'etre of the government:

The sharias and religions as such have always been the firm restraints which prevented
people from committing prohibited deeds and sins and from molesting people’s
property and honour. Likewise, it is against the aims and regulations of government

and kingship for anyone to say whatever he desires and to plunder wealth through fraud

and corruption.'®

These complaints distorted the reformist thinkers’ conceptions of freedom and reduced
it to absolute license,'®® but Nasir al-Din Shah often lacked the motivation to withstand
such objections. Despite this distortion, it can be argued that the common understanding
of freedom among most of the Iranian elite of the time can be formulated as follows:
civilized people are free from the arbitrary interferences of the state ro do whatever leads
them to progress and happiness. Such a formulation, of course, cannot be precisely found
in any text of the time; rather, it can only be inferred after a conceptual analysis of the
ambiguous passages on freedom here and there. Nevertheless, one must avoid a
reductionist account. For instance, freedom in a number of these passages means freedom
from superstition and ignorance embodied in some parts of Islamic law (shar) and social

customs (‘urf).

107 Haj Mulla ‘Ali Kanf’s letter, Quoted in Adamiyat, Andishab-’i taraqqi va bukiimat-i qanin, pp. 200-201.
108 Adamiyat, Andishab-i taraqqi va bukamat-i ganin, pp. 200~201.

199 For details see Katouzian, ‘Liberty and Licence in the Constitutional Revolution of Iran’.
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A comprehensive analysis of this issue will be the objective of the following
chapters. In the meantime, it is worth noting that in the constitutionalist movement,
freedom from arbitrary rule emerged as a rising public demand for the introduction of a
set of fundamental laws to limit the monarch’s power.''” Once the first parliament
convened and the constitutional government was formed, some new concerns about
freedom emerged and were carefully examined. Then rose an awareness that freedom in
its legal expression must define not only the rights but also the duties to protect persons
from interferences by both the state and other persons, in other words from both arbitrary

rule and licence (istibdad and harj-u-maryj).

10 See Katouzian, ‘The Revolution for Law: A Chronographic Analysis of the Constitutional Revolution

of Iran’.
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Chapter 2 : The Expansion of the Meaning of

Freedom in the Iranian Travelogues

They said that Iranians have been given freedom (burriyat). 1 cannot

understand the meaning of this newly emerged notion. Were we slaves that

they liberated us (azdd kardand)? Were we in jail that they released us?
Talibaf Tabrizi (1907, Izahat dar kbusis-i azadi, p.87)

The two near synonyms dzadi and hurriyat are words that have been used in Persian poetry
and prose for centuries. However, as late as 1907, when not only the elite but also common
people congratulated themselves on the blessing of freedom, Talibuf Tabrizi called these
words ‘newly emerged’ (naw’zubiir) to emphasize that this ‘Gzadi was not the same as the old
word that Iranians used to use in order to convey the sense of being free from jail and slavery.
For him, ‘the newly emerged word’ of freedom was beyond Iranian narratives (mangqilat). He
asserted that ‘no explanation has yet been written about this abstract word (kalamah-i
mujarradah) in our books ... and obviously what is beyond our narratives seems to be beyond

our reasoning (ma‘qalat).""! Nonetheless, since the early 19™ century, Iranian travellers to

111 “Abd al-Rahim Talibaf Tabrizi, Tzahat dar khusts-i azad?, in dzadi va siyasat, ed. by Iraj Afshar (Tehran:
Sahar, 1366), p. 87.
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Europe had employed the same word to report socio-political European freedoms.
Encountering the new senses of freedom, they were also perplexed. They were not aware that
using a familiar word to express new and unfamiliar contents might lead to misunderstanding
and fallacious reasoning,.

Through analyzing a selection of the Iranian travellers’ reports on European freedoms
in the 19 century, this chapter has two objectives: (1) to explore the expansion of socio-
political conceptions of freedom in the Persian logosphere and everyday language; (2) to
illustrate the application of MacCallum’s triadic frame of analysis to better understand the
locutions of freedom.

This chapter pursues its aims in two parts: the first part provides the Persian
terminology of freedom and the usage of the three words dzadi, hurriyat and ikbtiyar for
explaining the new meanings of freedom in the late Qajar period. The second part, consisting
of 5 sections, will focus on the expansion of the meaning of freedom. First, it analyses an
important report of European freedom in an Iranian travelogue written by Abu al-Hasan
Khan Ilchi, Fath ‘Ali Shah’s ambassador to London (1809-1810), in order to show how the
triadic frame assists in arriving at a more accurate understanding of the text. In the last
section, this chapter studies more reports and explores four themes to which they attached
importance: the limitations of the king’s freedom to impose his arbitrary will, the
parliamentary freedoms to establish laws and criticize the government, the freedom of
religion, and the freedom of male—female relationships. These themes were also noticeably

present in the disputes over freedom which occurred during the Constitutional Revolution.
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2.1. The Persian Terminology of Freedom

Most linguists believe that the Persian word adzadi comes from the Avesta word d-zata and
the Pahlavi word azat which literally mean free, upright and noble.''? The closest Arabic
word to this ancient word is ‘hurriya’. Both ‘Gzadi’ and ‘burriyab’ have been widely employed
in Persian literature. Dihkhuda, an erudite scholar and political activist in the Constitutional
Revolution, defines azadi in his Persian Lexicon as:

emancipation (‘izq); freedom (burriyat); choice (ikhtiyar); opposite of servitude (bandagi)

and slavery (rigqiyat) and submission (‘ubidiyat) and captivity (isarat) and compulsion

(ijbar); the ability to act or not to act; the ability to choose'"?

It can be said that the word hurriyat as an equivalent of the modern political term freedom
has been employed since the late 18 century. In 1798, Napoleon Bonaparte captured Egypt
and made a speech in the name of the French Republic, which ‘was shaped on the basis of
liberty and equality’. Although it had not been widely accepted as an equivalent to the
European terms of liberty or freedom, the Arabic word hurriya was used as an equivalent to

‘liberty’ when Bonaparte’s speech was translated into Arabic.!'® In Persian, the same word

"2 Paul Horn and Heinrich Hiibschmann, Asas-i ishtigaq-i farsi, trans. by Jalal Khaliqi' mutlaq (Tehran: Bunyad-
i Farhang-i Iran, 1356), vol. 1, p. 23.

"3 For many examples of the different usages of the word @zadi in classic Persian poetry and prose see ‘Al
Akbar Dihkhuda, Lughat’ namah (Tehran: Chapkhanah-"i Majlis, 1325), s.v. ‘4zadt, ‘azadagi’ and ‘azadah’.

114 See Bernard Lewis, ‘Islam and Liberal Democracy: A Historical Overview’, Journal of Democracy, 7:2 (1996),
52-63 (pp. 57-58). In 1783, the Ottoman dragomen were faced with the new notion of ‘political freedom’ or
‘independence’ in preparing a Turkish text for a treaty between the Russian empire and the Ottoman sultan.
They did not use the terms bur and hurriyet as Turkish equivalents for such a term; rather, they employed the
Persian word serbest (meaning dzdad) which became the common Turkish term for ‘freedom’ during nineteenth-
century Ottoman reforms (Bernard Lewis, The Political Language of Islam, pp. 109—111). For instance, the first
Ottoman reform decree of 1839, hatt-i sherif-i gulbdne, issued by Sultan Hamid, contained the following clause:

“Everyone shall possess and dispose of his possession and his property in complete freedom [kemal-i serbestiyette],
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gradually became prevalent and stood for the modern sense of freedom. Riza Quli Mirza, a
grandson of Fath ‘Ali Shah, sometimes uses both ‘burriyat’ and ‘azadi’ together in his
travelogue, though freedom is a term associated with discourses on slavery and as an antonym
of ‘slavery and servitude’ (rigqiyat va bandagi). By the terms ‘western freedom’, sometimes he
means ‘the abolition of slavery’. He blames Americans for hiring African slaves; however, he
simultaneously uses freedom in another sense as he claims that ‘the desirable rule of freedom’
is more widely observed in America than in Britain and France.'"?

Overall, it seems that there were no tangible differences between the two words dzadi
and hurriyat. However, in writings whose styles are more Arabized and archaic, the word
burriyat is employed more than the word dzadi. For instance, Na'ini, a pro-constitutionalism
religious leader settled in Najaf, uses ‘hurriyat’ and ‘Gzadi’ 44 and 39 times respectively in his
Tanbih al-ummah wa tanzib al-milla, a Persian language book written in archaic prose and
full of Arabic phrases and words.

The word ‘ikbtiyar also was sometimes employed as an equivalent to the modern
sense of ‘freedom’. For instance, Malkam Khan, the founder of the Faramush'kbanah, wrote
the secret rules of this association in Arabic and used the word ‘ikbtiyar’. The reason why he
used the word ‘ikbriyar instead of the more common Arabic word ‘hurriya’ is worthy of

attention here. It seems that the theological indications of the term ‘ikbziyar’ as ‘free will’ and

the whole debate on this issue in the entire history of Muslim thought provided Malkam

without interference from any quarter” (cited in Bernard Lewis, Political Words and Ideas in Islam (Princeton,
NJ: Markus Wiener Publishers, 2008), p. 13).

15 See Riza Quli Mirza, Safarnamah-"i Riza Quli Mirza navab-"i Fath ‘Ali Shab, ed. by Asghar Farmanfarma’i
Qajar (Tehran: Danishgah-i Tihran, 1346), pp. 525-527.
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Khin with a proper background for promoting the idea of freedom. Adamiyat points out that
the 19 century writers used the word ‘ikhtiyar’ to mean ‘having free will’ and ‘freedom’. They
deliberately avoided the word ‘Gzadi’ and instead employed a very familiar term from the
terminology of Muslim philosophy.!'® In his Persian treatise Sirat al-mustagim, Malkam
Khan used the word ‘tkhtiyar’ to convey the same sense:

By azadi we mean nothing but ikhtiyar, and by ikbtiyar we mean admirable ikhtiyar, not
deplorable ikhtiyar. Because deplorable ikhtiyar which results in turmoil in the order of the

Prophet’s rule is against our purpose, and the foundation of the order of the cosmos is
P et purpose,
117

based on the rule of his highness.
As late as 1907/1325, Muhammad ’Ali Furaghi, who was the most educated writer in western
philosophy at his time, similarly preferred to employ the term ikbziyar in the sense of freedom
in his Huqiiq-i asasi ya‘ni adab-i mashritiyat-i duval.''® Tt should be noted that he wrote his
work when no standardized terminology for Iranian political thought had yet been developed.
In such logosphere, new ideas were being introduced to the society through terms that were
not yet fixed, and therefore different terms have sometimes been inaccurately used to convey
similar messages. Thus, besides the three words dzadi, burriyat and ikbtiyar, one must trace
the idea of freedom by investigating other relevant terms such as constitution (mashritah),

justice (dalat), equality (barabari) and law (qanin). Nonetheless, usages of the words hurriyat

"6 Adamiyat, Andishah-i taraqqi va bukamat-i qanin, p. 66.

"7 Mirza Malkam Khan, ‘Sirat al-mustaqim’, in Risalah’ ba-yi Mirza Malkam Khan Nazim al-Dawlah (Tehran:
Nashr-i Nay, 1381), pp. 433-98 (p. 481).

8 See Muhammad ‘Ali Furighi, ‘Huqiq—i asasi ya‘ni adab—i mashratiyat—i duval, in Rasa’il-i mashritiyat:
mashrigab bib ravayat-i muvafiqgan va mukbdlifin, ed. by Ghulaim Husayn Zargari'nizhad, 2 vols. (Tehran:
Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulum-i Insani, 2008), 1, 773-843 (p. 831).
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and ikhtiyar as equivalent words to modern ‘freedom’ did not last long and gradually the word

azadi became the only standard word for this newly emerged concept.
2.2.  The Expansion of the Meaning of Freedom

The European socio-political freedoms were new phenomena for Iranian observers, and their
accounts of these liberties failed to provide deep insight into the theoretical foundations of
the idea. However, they could expand the meaning of the word ‘Gzadr’, which up to the time
had often meant freedom from jail and freedom from slavery, it had also meant licence. The
expansion of the meaning of freedom is equivalent to the expansion of the interpretations of
the three variables of freedom. In the rest of the chapter, I first analyze a report on the socio-
political freedom of the British people as a sample of this expansion of meaning, and then I

further illustrate the point through examining four significant themes of the travelogues.

2.2.1. Freedom of the British People through the Lens of Tichi

In his travelogue titled The Ambassadors’ Wonder-letter (Hayrat' namah-’i sufarda), Mirza Abu
al-Hasan Khan Ilchi revealed what he called ‘the harmlessness and freedom of the people of
London’ through reporting the popular uprising of 1810. Providing supplementary
clarifications in the footnotes, I first quote his account, and then show how it can be analysed
using MacCallum’s framework.

According to Ilchi:

A Member of the British Parliament, Sir Francis Burdett, rebelled against the King’s decree
... and rebuked the ministers and the king, and disturbed the parliament’s and government’s

affairs, saying that the king and the story of expenditure (ikhrdjat) are not necessary.'"” He

"9 This part of the report is not accurate. In fact, Sir Francis Burdett (1770-1844) came into conflict with the

House of Commons in 1810 as a strong voice for parliamentary reform. When the House sentenced a radical
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disagreed with the kisil’s'® (?) vote, and accordingly, by the verdict of the parliament, he
should be imprisoned and kept in jail for three months; after the opening of the parliament,
he will be released at the discretion of kisil. However, the people who supported him were

preventing (the soldiers) from arresting him. '*!

At night, Burdett’s supporters threw stones at the ministers’ and kisiliyan’s houses. The next
day, while the unrest was still going on, Ilchi asked the guards:

Why has the turmoil not calmed down? They answered that the members of the kizhil had
not yet finished their deliberations to allow us to enter the house in order to take the culprit
to the king’s jail. This answer filled me with increasing wonder; for if such a massive crowd
[of people] and such incompetence [of the state in its suppression] had occurred in an

Iranian city ... more than ten thousand people would have been killed. '**

At this point, Ilchi uses the word freedom stating ‘this report aimed to reveal the
benevolence, harmlessness and freedom of the people of this city as nobody would be
punished until proven guilty in order to avoid persecution of an innocent person’'**. One day
later, the city was still in turmoil when in a meeting Ilchi told a British lord:

The power of the kingdom is more in the suppression of the revolt than in (giving) this
much freedom... Your enemy, Napoleon Bonaparte, is laying in ambush for you, and ...

some ordinary people have been wronged by the event. What kind of freedom is this that

named John Gale to imprisonment, Burdett tried to release him and denounced a proceeding, ‘denying the
power of the House of Commons to imprison the people of England’. A revised version of the proceeding was
published in a weekly newspaper. See Francis Burdett, Sir Francis Burdett to His Constituents: Denying the Power
of the House of Commons to Imprison the People of England (London: Printed for R. Bagshaw, and J. Budd, 1810).
For the more information see Melville Watson Patterson, Sir Francis Burdett and His Times (1770-1844)
(London: Macmillan and co., limited, 1931).

120 The word “kisil” (J5sS) must be a distorted transliteration of an English word (maybe ‘castle’ or ‘council’ or
less probably ‘consul’). However, none of them is correct in this context. As mentioned in previous note, the
correct word would be ‘the House of Commons’.

21 Aba al-Hasan Khan Tichi, Hayrat'namab: safar’ namab-"i Mirza abii al-Hasan Kban Ilchi bib Landan
(Tehran: Mu’assasah-i Khadamat-i Farhangi-i Rasa, 1364), p. 254.

122 Abq al-Hasan Khin Ilch, p. 256.

123 Aba al-Hasan Khin Ilch, p. 256.
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causes damages and certainly undermines the pillars of the state of England? Ministers,

governors and nobles of the state should find a remedy for this affair. An ounce of

prevention is worth a pound of cure.'*

Iichi finishes his account by reporting Burdett’s arrest and imprisonment. He was also
surprised by the way the prisoner was treated: ‘He received a three-month prison sentence,
and after three months he would be released and reappointed as a representative of the
subjects. And while in prison, he would not be in chains and his friends could see him’'%.

Now, let us translate IlchT’s explanation of the freedoms of Londoners into
MacCallum’s triadic structure. In this text, Ilchi uses the word freedom three times. At first
glance, neither his style of writing nor his pronouncement on freedom is sufficiently clear.
Nevertheless, it can be seen that his understanding of freedom is tied to the concept of law.
As T understand it, Ilchi explicitly or implicitly makes five points about freedom in London:

(1) Burdett as a Member of British Parliament is not free from legal restraints (here
by the verdict of parliament) zo rebel against the King’s decree, to rebuke the ministers and
the king, and to disturb parliamentary and governmental affairs.

(2) Burdett as a guilty person sentenced to imprisonment is free from soldiers’
intrusion on his privacy without a legal warrant zo bar himself in his house; in other words,
the soldiers missioned to arrest Burdett are not free from the legal restraints zo intrude on his
privacy without a legal warrant.

(3) Londoners are free from any legal or arbitrary persecution and punishment until

proven guilty to protest for supporting their rebel MP.

124 Aba al-Hasan Khin Ilch, pp- 256-257.
125 Aba al-Hasan Khin Ilch, p. 257.

60



(4) Burdett as a political prisoner during his stay in prison is free from any legal or
arbitrary restraint to not to be in chains'?® (ghul va zanjir), to receive visits, and o have contact
with the outside world.

(5) After release, Burdett is free from any legal or arbitrary restraint zo return to his
MP position.

This analysis shows that Ilcht’s report does not express only one sense of freedom,
but rather refers to five different interpretations of freedom, though he is probably not aware
of the differences. These differences in his usage of freedom are rooted in differing
identifications of the three variables of agent, constraints and purpose of freedom. The
distinction is significant not only in conceptual terms but also in the practical sense of
realizing or attaining freedoms in society. In any given society, some of these freedoms might
be present whereas others might be absent. Furthermore, a given social movement might
encourage the realization of some of these freedoms while discouraging others. It will be seen
that none of these freedoms existed in Iran when Ilchi wrote his travel accounts.

Nonetheless, in his conversation with the British lord, Ilchi does not refer to all of
the five aforementioned freedoms; rather, he is only concerned about the freedom in
protesting against the state. His argument against ‘giving this much freedom’ can be
reformulated as follows: (1) Security has priority over freedom. (2) Sometimes certain
individual freedoms threaten domestic/national security and lead to chaotic conditions.
Therefore, for the sake of domestic/national security or for the safety of the citizens, the

government may and must restrict some individual and civil freedoms. Ilchi’s opinion indeed

126 This could also be formulated as freedom from being chained.
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provides an answer to the question of the relative importance of several social values when
they come into conflict with each other. Such a question, as John Rawls points out, is not
concerned with the definition of freedom at all, but rather with a theory of rights and

justice.'?” We will return to this issue later.

2.2.2. Freedom and the Arbitrariness of the British King as Observed by Iranian Travellers

The limits to the freedom of British kings is one of the noticeable aspects of the European
freedom observed by the Persians. This issue has been reported difterently in their travel
accounts, with the common thread being that the king of England, in contrast to the shah
of Iran, does not enjoy absolute freedom, but is rather obligated to observe the law and to
respect the nobles and the representatives of the peoples.

I'tisam al-Din, a Persian-speaking resident of India who travelled to England in 1768,
wrote a relatively detailed account on the legal power and freedom of the British king. I
translate his account into triadic structure as follows: the king is not free from the constraint
of observing the rules of justice (@yin-i idalat) and from the nobles’ approbation (savabdid-i
ru'asia-yi qawm) to govern arbitrarily and to be ‘cruel, ill-natured, selfish, unaware and
ignorant’ (zalim, bad nafs, khvud gharaz, bi vugif, nadan). The king is only free ro declare war
and peace.'?® I'tisam al-Din’s utterance does not make clear whether the king is free from all
restraints to declare war and peace, or whether he is still constrained to observe the rules of

justice and the approbation of nobles.

127 Rawls, pp- 176-178.
128 1tisam al-Din, Shigaf namah- vilayat quoted in H#'iri, p. 122.
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According to ‘Abd al-Latif Musavi Jazayiri Shushtari, another Persian-speaking
resident of India who wrote Tubfat al-‘alam in 1801, the king, before making his military
decisions, summons governors and representatives and asks for their written consultations:
‘Considering all opinions, he decrees in conformity with the majority. When the numbers of
pro and con votes are equal, the king is free and holds the casting vote. Then nobody may
change the decision.”'?’

Shushtari also mentions the history of the transformation of ‘absolute and arbitrary
rule’ (hukmrani-i bil-istiglal val-infirad) to ‘limited kingship’ (saltanat-i maslab al-ikhtiyar)
based on consultation with the House of Parliament (kbhanah-’i mashvarat). The aim of this
transformation, according to him, is ‘the regulation of kingship’ (intizam-i saltanat) and the
prevention of ‘corruption and bloodshed’. After such reform, the king is not free ¢o ‘kill or
harm anyone even his servants’ but he is free to ‘reward and prize anyone’ and zo pardon three
condemned to death each year.'*

However, an Iranian resident of India named Mirza Abu Talib Khan Isfahani (1752-
1806), who travelled to Europe from 1799 till 1803, assumed that the king of England is
absolutely free in all governmental affairs and that he has the power to forgive criminals and
to overturn a court’s capital punishment. Furthermore, the king is potentially free o do ‘any
unconventional and illegal act’ (kar-i ghayr-i mustamar va kbalaf-i ganin) since he is the only

one who commands the armed forces (givab-’i gabriyab). However, the king prudently looks

ahead and knows that if he neglects to consult the Parliament or rejects their advice’, turmoil

129 ‘Abd al-Latif ibn Abi Talib Jazd'iri, Tubfat al-‘alam va zayl al-tubfab (Tehran: Kitabkhanah-i Tahari, 1363),
p- 277.
130 Jazird, p. 276.
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and public unrest (balva-yi ‘@m) will follow and the king will lose control."*! Nevertheless,
Mirza Abu Talib mentioned that the king had deprived himself of the right to oust judges
so that they may judge without fear. Mirza Aba Talib realized that the king cannot actually
use his potential freedom'?? and that in practice ‘the king and rulers do not take any action
without the Parliament’s order’.!*?

Along similar lines, Mirza Muhammad Salih Shirazi, who studied in England between
1815 and 1819, narrated the story of a London craftsman whose shop was located on the
right-of-way but for six months had refused to evacuate. Even the king had no power to
coerce him to sell the land. Mirza $Salih wondered at how this freedom was compatible with

a lawful and orderly system. He went on to state that:

A land with such security and freedom which is called “the land of freedom” (vilayat-i azadi)
... has been regulated to such a point that all people, king or street beggar, are constrained
by the country’s system (nizam-i vilayati). Anyone who slightly deviates from and opposes
such regulations will be punished. Nobody is able to deviate, and in spite of the freedom
(dar ‘ayn-i azadi), all people, young or old, are bound by the regulations so that nobody is

able to violate them (mukbalifat)."**

A translation of Mirza Salih’s utterance in MacCallum’s formula would be as follows: People

of England, king or beggar, (in spite of freedom) are not free from the constraint of the rules

135

and regulations of the country (nizam-i vilayati)"® to commit what would be deviation from,

or in disagreement with, the nizam-i vilayati.

31 Mirza Aba Talib Khan Isfahani, Masir-i Talibi (Tehran: Intishat-i ‘Tlmi va Farhangi, 1363), vol. 2, p. 239.
132 This potential freedom was a thing of his imagination, a reflection of the actual freedom of rulers in the
east.

133 Mirza Aba Talib Khan Isfahani, vol. 2, p. 242.

134 Mirza Muhammad Salih Shirazi, Guzarish-i safar, ed. by H. Shahidi (Tehran: Rah-i Naw, 1373), p. 205.

135 By ‘nizam-i vilayat? Mirza Salih apparently meant the law.
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Mirza $alih did not clearly identify the constraint and purpose of the freedom of
British agents. He only determined what they were not free to do. His utterance indicated a
significant concern: how can one be free and simultaneously be bound by rules and
regulations? This concern shows that in the horizon within which Mirza Salil’s contemporary
audience perceived it, there was a prevalent misperception of freedom as chaos and license.
In other words, some people tended to think of freedom as freedom from all constraints to

do whatever they wanted.

2.2.3. Freedom of the Members of the Parliament

The Iranian observers of freedom in England also perceived the significant role of the
parliament in restricting the king’s absolute freedom. The members of the parliament were
elected by the people without the state’s interference.’® This independence let them to
exercise freedom of speech and criticism during ordinary parliamentary proceedings.

Mirza $alib’s report on MP’s freedom of speech can be reformulated as follows: a
member of the Parliament is free from any preventing constraints (whether legal or arbitrary)
to ‘express whatever comes into his mind about the country’s affairs and other issues’.'*” In
this utterance, the phrase ‘and other issues’ not only fails to clarify the third variable of
freedom, but actually makes it vaguer.

Mirza Abu Talib’s observation of the Parliament of England during the last year of

William Pitt’s Prime Ministry (1783-1801) showed that total freedom could not be exercised

136 Mirza Salib’s report on the British citizens’ freedom to choose is clearly translatable into the triadic structure:
the British citizens are free from the interference of the state to choose the Lord Mayor and the representatives
of the House of Commons (Mirza Muhammad Salih Shirazi, pp. 281-282, 310-312).

137 Mirza Muhammad Salih Shiraz, p. 312.
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in practice. Mirza Abu Talib visited the Parliament several times and ‘through accurate
observation” (bib nagar-i im%n) saw it as ‘fooling the subjects and deceiving the common
people’ (maghakab bar ruya va farib-i ‘avam). To him, MPs ‘seemed like parrots whose
speeches belonged to someone else behind the curtain, namely Mr. Pitt, ... but were the
Chief Minister not so independent, the Parliament would be powerful and would reap many
benefits’.!3®

Mirza Mahdi Khan Mumtahin al-Dawlah Shaqaqi (1843-1920), a student of the Dar
al-Funan who was dispatched to Paris to study architecture in 1857 and returned to Iran
seven years later, mentioned his visit to the British Parliament in his travel accounts. His
wistful discussion on the MPs’ boldness and freedom of speech (zajarri va azadi-i zaban) can
be formulated as follows: the British MPs are free ro criticize ‘the existence of their king’
(vujid-i padishab-i kbvud). This utterance is extremely brief. It neither refers to the constraint
of freedom, nor does it clearly explain the purpose of freedom. As can be grasped from the
context, this brevity is deliberate. He was embarrassed to describe the freedoms of Europe
since he believed that readers were not ready to listen to such issues due to ‘the ethical
corruption of governors.” He wished that after fifty or one hundred years, his countrymen
would become capable of ‘understanding the status of civilized people’ (dark-i maqam-i

mutamaddinin) through the development of knowledge and compulsory education.'*’

138 Mirza Aba Talib Khan Isfahani, vol. 2, 242.
139 Mirza Mahdi Khan Mumtahin al-Dawlah Mahdi Khan Shaqaqi, Khatirat-i Mumtabin al-Dawlab (Tehran:
Firdawsi, 1362), pp. 212-213.
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2.24. Freedom of Religion

In both Iranian travellers’ observations of European freedom and in the Iranian elite’s
reflections on such freedom, freedom of religion was given special attention. Although this
freedom was not a new issue in the Iranian tradition, this was the first time that it was being
discussed as an individual right. In chapter 5, I will address the question of freedom of religion
in the late Qajar era. For the time being, a brief look at the Iranian reports provides a
blueprint of the issue.

In his travelogue, Mustafa Afshar (d.1829), an official secretary of ‘Abbas Mirza’s
court in Tabriz who accompanied the Iranian diplomatic mission to Russia in 1829, described
freedom of religion in Russia as follows: different religious sects in Russia are free from any
obstacle to observe ‘the rituals of their religion’ (ta‘at-i muqarrarah dar mazhab-i kbvud).
Afshar traced this freedom and the prohibition of ‘interference in and distortion of [others’]
religion and faith’ (dakbl-u-tasarruf bib mazhab va din) in an official order by the Russian
Emperor which was issued 44 years earlier.'*’

Afshar’s discussion on freedom of religion is relatively brief. The agents of this
freedom, as he declares, are Armenians, Jews, Muslims, Catholics, Protestants and ‘some
other sects’. Based on the context, the obstacle from which they are free may be the
interferences of the state or those of other believers (and even unbelievers). Identifying the

purpose of freedom, only one aspect of religion, namely ‘rituals,” is mentioned, while the

other two aspects of religion related to beliefs and interactions between believers (in Islam:

140 Mustafi Afshar, Safar’ namah-’ Kbusraw Mirza bib Pitirzbirgh, ed. by M. Gulbun (Tehran: Kitabkhanah-'i
Mustawii, 1349), pp. 327-328.
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itiqgadat and mu‘amilat) remain unspoken. Yet the questions are whether Russian believers
are free to proselytize and ro publicize their beliefs and zo observe the religious precepts
regulating their social interactions and o enforce religious sanctions (hudiid va ta‘zirat).
I'tisam al-Din also reports on freedom of religion in England. According to him,
Christians were fanatic so that if a Muslim in their city ‘loudly called to prayer (adan) or
exposed the Islamic signs (shiGr-i Islam), they burned him alive’. However the motto of
England was ‘total peace’ (sulb-i kull) and therefore Muslims in England were free from
anyone’s preventions (ta@rrug) to ‘construct mosques and ro say prayers (namdz) and to

fast’. 14!

2.2.5. Freedom of Male-Female Intimacy

In the religious society of nineteenth-century Iran, women were traditionally prevented from
being seen by men. The practice of concealing women from men (pardab nishini) was
implemented by both the physical segregation of the sexes and women’s veil. Iranian travellers
accustomed to such a tradition were filled with wonder when encountering public male-
female intimacy in Europe. They devoted pages of their travel accounts to describing the
spectacle of women’s appearance in public parks, parties, playhouse, ballrooms, and
coffeehouses.'** Although it was rare for Iranian travellers to openly demand such freedoms

in their reports, religious opponents of freedom always accused them of desiring debauchery

"1 T'tisam al-Din, Shigraf namah- vilayat quoted in Ha'iri, p. 122.

42 For a study on imagining European women in Iranian travel accounts see Mohamad Tavakoli-Targhi,
Refashioning Iran: Orientalism, Occidentalism, and Historiography (Houndmills, Basingstoke, Hampshire ; New
York: Palgrave, 2001), pp. 54-76.
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and licentiousness. The question of the freedom of women will be addressed in a separate
chapter of this thesis; at present, I only mention two preliminary utterances on this issue.

In a relatively comprehensive observation of freedom in England, Mirza Abu Talib
Isfahani asserted that the English laws of freedom (gavanin-i azadi) included spiritual peace
and wisdoms. Translated into the triadic relation, his utterance of freedom can be
reformulated as follows: the people of England are free from fear, violent threat and the anger
of rulers (ghagab-i hukkam) to do ‘whatever does not harm anyone or violate any laws’ (har
kari kib mujib-i izrar-i kasi ya shikastan-i ganini nashavad)'®. He accurately identified the
criteria for determining the purpose of freedom as that which does not harm others or violate
the law. He went on to emphasize that: ‘it is not true that everyone can do whatever he wants’
(nab n kib bar kas bar kar kbvastab bashad, tavanad kard).

Mirza Abu Talib referred to various examples of the purpose of freedom: to go along
the alleys and shop whenever one desires, to go to brothels (kbanah-’i zanan-i ubash), to walk
hand in hand with one’s wife or beloved in a garden, to openly (‘ala ru’as al-ashhad) criticize
kings and ministers by means of speech, picture and book (bih zaban va tasvir va kitab).'**
This clearly shows that his perception of freedom not only implies the political sense of the
concept but also includes its social aspects such as the freedom of movement and mobility as
well as the freedom of male-female intimacy. Referring to fear (kbawf), he integrates the

concept of security into the notion of freedom; this is why he expresses his admiration for

the ability to walk around the city freely, shop, and carry the purchases home in safety.

143 Mirza Aba Talib Khan Isfahani, vol. 2, p. 231
144 Mirza Abu Talib Khan Isfahani, vol. 2, p. 231
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Likewise, ‘Abd al-Latif Shushtari gave graphic descriptions of the public display of
European women and male-female intimacy in ballrooms and cabarets (khanah-’i raqs va bayt
al-surir).'¥ A translation of his utterance of farangi women’s freedom into MacCallum’s
formula would be as such: a farangi woman is free from the constraints of her husband’s
prevention fo socialize (nishast-u-barkbast) and enjoy intimacy with a stranger (jishish ba
mard-i biganah).'"*® According to him, the law guarantees such freedom for women in
England, and cultural custom completely tolerates the unveiling of women. Interestingly
enough, he mentions that ‘this obscenity (amr-i gabip) originated from America and spread

through France ... to the rest of Farangistan’.'"’

2.2.6. Summing Up

The preceding analyses show that although the Iranian travellers did not investigate the
theoretical foundations of freedom, they perceived that freedom was an outstanding
characteristic of the western world. They provided relatively comprehensive accounts of the
representations of freedom in European socio-political life. Translating their utterances into
the triadic structure, I have illustrated the variety of their observations in identifying the
three variables of agent, constraint, and purpose of freedom. The following tables compares

these differences:

145 Taz@'ird, pp. 264-267.
48 Jazird, p. 266.
Y Jauird, p. 266.
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I'CpOI‘tCI‘

(date of account)

x is free from y to do (become) z

agent (x)

constraint (y)

purpose (z)

I‘tisam al-Din (1768)

‘Abd al-Latif Shishtari
(1801)

Mirza Abu Talib
Isfahani (1799-1803)

the king of England

KKk

to declare war and peace

to reward and prize anyone
and to pardon three

condemned to death yearly

to forgive criminals and to
overturn the court’s death
sentence; to do any
unconventional and illegal
act (kar-i ghayr-i mustamar

va khalaf-i ganin)

Mirza Salih Shirazi
(1815-1819)

Mumtahin al-Dawlah
Shaqagqi (1857-1864)

the members of British

Parliament

any preventing constraints

(whether legal or arbitrary)

to express whatever comes
into his mind regarding the
country’s affairs and other

issues

to criticize the existence of
their king (vujiid-i
padishab-i kbvud)

Mustafa Afshar (1829)

different religious sects in
Russia (including
Armenians, Jews, Muslims,

Catholics, Protestants)

any obstacle

to perform the worships
assigned in their religion
(¢a‘at-i mugarrarab dar

maghab-i khvud)

I‘tisam al-Din (1768)

Muslims in England

anyone’s pI'CVCIltiOI]S

(ta‘arrug)

to construct mosques and
to say prayers (namaz) and

to fast

Mirza Aba-Talib
Isfahani (1799-1803)

the people of England

fear, violent threat and the
anger of the rulers (ghazab-
i bukkam)

to do whatever does not
cause harm to anyone or
violate any law; to go to
brothels, to walk hand in
hand with his wife or
beloved in a garden, to
openly criticize kings and
ministers by means of

speech, picture and book

‘Abd al-Latif Shishtari
(1801)

farangi women

the constraints of his

husband’s prevention

to socialize (nishast-u-
barkbast) and enjoy
intimacy with a stranger

(jiashish ba mard-i biganah)

Table 2) Europeans are free to do
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I'CpOI‘tCI'

(date of account)

x is not free from y to do (become) z

agent (x)

constraints (y)

purpose (z)

I'tisam al-Din (1768)

Mirza Aba Talib Isfahani
(1799-1803)

Mirza Salih Shirazi
(1815-1819)

the king of England

observing the rules of
justice (a’n-i Ydalat) and
the nobles’ approbations

(savabdid-i ru’asa-yi

qawm)

to govern arbitrarily and
to be cruel, ill-natured,
selfish, unaware and

ignorant

law (the rules limiting the

kingship)

to kill or harm anyone,

even his servants

the rules and regulations
of the country (nizam-i

vilayati)

to do what would be a
deviation from or in
disagreement with the

nigam-i vilayati

Mirza Abt-Talib Isfahani
(1799-1803)

the members of British

Parliament

the Prime Minister

William Pitt’s influence

to speak freely during
ordinary parliamentary

proceedings

Table 3) Europeans are not free not to do
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Chapter 3: The Restraints on Freedom: The

Question of Legislation

Mashrigahb is something that puts limits on all governmental and public
affairs as well as the shar‘and the urf ..., so that no one can say or do
something without permission of the law.

Sayyid Muhammad Tabataba’t (1906, quoted in Mustawfi Tafrishi, p. 28)

The majlis is heresy and the deputation is senseless ... [because] in
worldly matters these is no need for such religious orders ... and in
religious matters one should refer to the guardianship rather than
deputation. And in the Major Occultation, the guardianship must be

held by faqibs and mujtabids not by such and such grocer and draper.
Shaykh Fazl Allah Nari (1909, Hurmat-i mashriitab, p.260)

On 5 August 1906 (14 Jumada II, 1324), in what came to be known as the Constitutional

148 Muzaffar al-Din Shah enacted to form a National

Decree (farman-i mashritiyat
Consultative Assembly (majlis-i shira-yi milli) for the sake of ‘the peace and tranquillity
of all the people of Iran’ and for the strengthening of ‘the foundations of the state’. Two
month later, this majlis began its work as the first legislative parliament in Iran and also
shouldered the responsibility of the legislation of the Constitution. Through the law, the
majlis attempted to control the arbitrary rule and absolute power of the Shah and the

government, and on the other hand, prevented the people from violating the rights of

others. As an institution that intended to determine the limitations of the freedom of

148 The decree written by Qavam al-Saltanah and signed by the Shah has no title. The Shah himself referred
to it as ‘Our previous Rescript dated 14™ of Jumada II (dastkbat-i sabig-i kbvudiman)’ (see, Ahmad Kasravi,
Tarikh-i mashriitab-"i Iran (Tehran: Hermes Publishers, 2010), p. 160).

73



the government and that of people, such a majlis faced a fundamental question from its
early days: to what extent and wherefore is the majlis considered a legitimate authority to
make the laws which impose limitations on the freedoms of individuals?

The first majlis was illegally shut down after almost 21 months and arbitrary rule
returned for a period of 13 months (known as istibdad-i saghir). Unlike the first one, the
second Constitutional period was achieved through an armed and bloody uprising, and
the second majlis was inaugurated after Muhammad ‘Ali Shah was overthrown. This
significant alteration in the political arrangement somewhat alleviated the struggle
between the monarchy and the majlis, and changed the priorities of legislation. Assessing
the parliamentary proceedings and the laws enacted by the first two Parliaments, in this
chapter I compare the first constitutional period (August 1906— June 1908) with the
second (July 1909— February 1921), while addressing the question of the legitimacy of the
majlis as well as the following questions: What were the criteria based on which the
legislators deemed an action to be free? What freedoms were recognized for Iranian people
in these parliamentary laws; and which of the governments’ interferences in the people’s
freedoms were allowed? Did these legal interferences aim to ensure that an activity would
not go beyond certain bounds, or were they intended to ensure that the activity would
also result in certain consequences? What legal mechanisms were enacted to protect a
person’s freedom against the interferences of the state and other people? These questions
address different aspects of the issue of the imposition and enforcement of legal
obligations on a person’s activities. Answering such questions will clarify the Iranian elite’s

understandings of the second variable of the triadic formula of freedom.
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3.1. The Constitutional Decree: An Answer to which Question?

Along with three other legal documents, the Constitutional Decree was regarded as one
of the four pillars of the Iranian Constitutional Revolution.'* However, the text of this
first pillar does not clearly declare what structure it intends to establish. The decree’s text
is as follows:

To the Right Honourable His Excellency the Prime Minister,

Whereas God Most High (glorious is His state!) has entrusted to Our hands the
direction of the progress and prosperity of the well-protected realms of Iran, and has
constituted Our Royal Personage the Guardian of the rights of all the people of Iran
and all Our loyal subjects, therefore on this occasion, Our Royal and Imperial judgement

has decided, for the peace and tranquillity of all the people of Iran, and for strengthening

the foundations of the State, that such reforms as are this day required in the different
departments of the State and of the Empire shall be effected; and we do enact that a

National Assembly of delegates elected by the men of Qajar descent (shabzadigan), the

ulama, the nobles and notables (a%dn), the men of wealth (ashraf), the landowners

(mallakin), the merchants and the guilds (asnaf), by election of the above mentioned
classes shall be formed and constituted, in the capital Tehran; which [mailis] shall carry

out the requisite consultation and deliberation on all necessary subjects connected with

important affairs of the State and Empire and the public interest; and shall render the
necessary help and assistance to Our Cabinet of Ministers in such reforms as are
designed to promote the happiness and well-being of Iran; and shall, with complete
confidence and security, through the instrumentality of the first Lord of the State,

submit their opinions (‘aqa’d-i kbvud) on the state’s and the nation’s happiness and the

public interests and demands, so that these, having been duly ratified by us, may be

carried into effect.

It is evident that, in accordance with this blessed rescript, from this moment [the majlis
or the Prime Minister?] will determine and prepare the code (nizam namah) and
regulations of this majlis and the provisions and necessities for its formation, being

enacted and signed by elected delegates and after receiving Royal Approval, by the help

149 According to Browne, these four pillars are as follows: (1) The Royal Proclamation of August 5, 1906,
(2) The Electoral Law of September 9, 1906, (3) The Fundamental Laws of December 30, 1906, and (4)
The Supplementary Fundamental Laws of October 7, 1907. For an English translation of these documents
see Edward Granville Browne, 4 Brief Narrative of Recent Events in Persia: Followed by a Translation of “The
Four Pillars of the Persian Constitution” (London: Luzac and co, 1909), pp. 65-101.
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of God Most High, the majlis, which is the guardian of the justice, may be inaugurated
and may start the necessary reforms in governmental affairs, and the implementation of

the holy sharia laws.

We likewise enact that [they or you?] should publish and proclaim the text of this
blessed rescript, so that all the people of Iran, being duly informed of Our good
intentions, all of which regard the progress of the government and nation of Iran, may,

with tranquil minds, engage in prayer for the government and this indestructible majlis

(mailis—i b1’ zaval).

Given [under our hand] in the Sahib’ giraniyah Palace, on 14™ of Jumada IT in the 11

year of Our Reign'*
Making no mention of the Constitutionalism of the Iranian monarchy, the farman only
promised to establish an institution named ‘majlis-i shara-yi mill7’. It is evident from the
text that the aims of this majlis are ‘the peace and tranquillity and progress’, and that its
members are delegates whom classes and guilds have elected by themselves'>!. However,
the responsibilities of the majlis are still not clear. In the text, the majlis is requested to
conduct the following tasks: (a) consult and deliberate on all necessary subjects pertaining
to important governmental affairs and public interest, (b) assist and help the Cabinet in
the reforms, (c) submit their opinions to the Shah, (d) enact and sign the standing order

(nizam’namab) and regulations of this majlis, (e) start the necessary reforms in

190 Mugaffar al-Din Shah, ‘[farman-i mashritiyat]’, quoted in Muhammad Mahdi Sharif Kashani, Vagi‘t-
i ittifiqiyab dar rizgar (Tehran: Nashr-i Tarikh-i Iran, 1362), pp. 85-86); Nazim al-Islam Kirmani, Tarikb-
i bidari-i iraniyan, ed. by Sa‘idi Sirjani (Tehran: Piykin, 1376), vol. 3, p. 564; translated to English by
Browne (pp. 65-66). To make it more accurate, I revised the translated text. The revised parts are
underlined.

151 As the farman had not named some of the classes and guilds, the Shah was forced by the objections of
the public to reissue another proclamation ‘in order to complete Our previous Rescript of 14 Jumada II
1324, emphasizing the phrase ‘the delegates elected by the nation (muntakbabin-i millat). In this
supplementary proclamation, the majlis was referred to as majlis-i shirda-yi Islami instead of majlis-i shira-

yi milli (for the text of this proclamation, see Kasravi, p. 160.)
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governmental affairs and the implementation of the holy sharia laws, (f) and also in a
relative clause, the majlis is introduced as the guardian of the justice.

Each of these explanations, however, may lead to confusion over the definition
and functions of the majlis: (a) is the consultation an act between the members of majlis
to reach an agreement or an act between the majlis and the government? In other words,
is the majlis merely a consulting institution? (b) How does the majlis assist the
government in reforms? Are these assistances administrative or advisory? Or are they
regarded as interactions between the independent legislative power and the executive
power? (c) What does the farman mean by “representatives’ opinion (‘aqayid)”? Does it
refer to the parliamentary enactments that should receive the Royal Approval to be
implemented, or does it merely refer to comments which are allowed to be submitted to
the Shah as constructive advice? (d) By the word ‘nizam’namah’ which is followed by the
phrase ‘va tartibat-i in majlis (and the regulations of this majlis)’, does the writer mean
‘nigam’namab-’i in majlis (the code of this majlis)’ or ‘nizgam'namab-’i |asasi] (the
constitution)’? (e) Is the phrase ‘the implementation of the holy sharia laws’ a
propositional phrase (whose proposition ‘in’ is omitted) used as a modifier of ‘the
necessary reforms’, or it is a noun phrase conjunct to the phrase ‘the governmental affairs’
In other words, is the majlis supposed to start the implementation of the sharia or to
start the necessary reforms for its implementation? That is to say, which one of the
following affairs is the responsibility of the majlis: the implementation of the sharia or
preparations for its implementation? (f) Does the relative clause ‘the majlis, which is the
guardian of justice’ mean that it functions as an independent judicial court (‘idalat’ khanab)

and takes the responsibility of judicial proceeding and judgment?
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The legal and political indications of the decree cannot be grasped through merely
analysing its text. It should be noted that the Shah’s decree was indeed a sort of caving
in to a public demand. Surprisingly, the popular uprising was not very widespread; neither
did the government’s resistance meet the level of expectations. This public demand is the
very question to which, according to the logic of question and answer, the text of the
decree should be understood as an answer. According to varying interpretations, the
‘majlis-i shira-yi milli promised in this decree, could be a mere consulting institution (a
favourable interpretation for monarchists), or a supervisory majlis for promoting justice
and implementing the sharia laws (an interpretation suggested by proponents of
mashrii‘ab), or a consultative legislative majlis for enacting the constitution and
parliamentary laws, namely, a combination of a constituent assembly and a parliament (an
interpretation supported by the constitutionalist). It is possible that this vagueness in the
decree’s text was intentional since it would enable the monarchy to give a restrictive
interpretation of the privilege at the earliest possible opportunity. To shed light on the
context of the decree, we should take at least two steps back.

On 15 December 1905, following a series of events (including the discovery of a
fancy—dress party photograph which showed Joseph Naus, the Belgian director of
customs, in clerical attire, the imposition of heavy custom tariffs, the beating of the soles
of the feet of a few sugar merchants on the order of ‘Ala” al-Dawlah, the governor of
Teheran, and the struggle between Imam Jum‘ah and Sayyid Jamal Va'iz at the Central
Royal Mosque), led by two chief religious leaders Sayyid Muhammad Tabataba’i'>* and

Sayyid ‘Abd Allah Bihbahani, a group of clerics, merchants, and shopkeepers of Tehran

%2 For more information about TabatabaTs endeavours for reform see Vanessa Martin, Islam and

Modernism: The Iranian Revolution of 1906 (Syracuse, N.Y: Syracuse University Press, 1989), pp. 65-85.
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staged a bast or sit—in inside the ‘Abd al-‘Azim Shrine, south of Tehran, to demonstrate
their anger at the government. The number of the baszis did not exceed 3000 as estimated
in a diary kept by Shaykh Muhammad Mahdi Sharif Kashani, a close friend of Bihbahani
and a well-respected mediator for a settlement between the ulama and the court during
the constitutional movement. The most significant demands voiced by the protesters were
the establishment of ‘idalat’ khanab and the implementation of Islamic law. At this stage
of the uprising, known as Lesser Migration (mubdajirat—i sughra), Muzaffar al-Din Shah
issued a decree promising to ‘organise and establish governmental justice (¢tartib va ta’sis—
i dalatr—i dawlati). A day before the decree was issued, a night—letter (shab'namah)
entitled ‘the voice of the human angel” passed on from hand to hand between the bastis,
and its content, according to Sharif Kashani, affected all the people. Giving a report on
the injustice of rulers, the misrule of governors, and foreigners’ encroachment on the
country, the anonymous writer suggested three remedies for overcoming the crisis:

(1) our land must be protected from foreign powers; (2) we must be free in our personal
measures so that nobody has the right to interfere in our affairs; (3) we must not be
wronged by anyone ... and the unjust sultans must never do their subjects any harm

without the due process of law.'>

The content of this night—letter indicates that the rule of law and freedom were also
among the protesters’ demands and they were probably summarized in the demand for an
‘idalat’ khanab. Nevertheless, the Shah’s decree was never executed; independent judicial
courts were not instituted, and Joseph Naus and ‘Ayn al-Dawlah were not dismissed.
Complaining about the Shah’s breach of promise, the people released several petitions

and night—letters asking the ulama to follow up on the demands. In response to one of

153 For the text of this night-letter, see Sharif Kashani, pp. 40—45.
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these letters, a writer in another letter released on 5 April 1906 stated that all Iranians
should feel guilty about this situation. Because, he says, for the lack of ‘public awareness
and dutifulness’, people did not identify ‘disciplining the system of government’ as their
‘top priority’ and ‘the point of departure’. There are echoes of Mirza Malkam Khan in the
following questions posed by the writer:

Suppose that they do codify the law; firstly, who must determine the conditions of
[legislating] the law? Who is in charge of the department of legislation? Where are the
law—enforcement representatives? Is the master of judgment (mir—i gaza) to be eaten
or worn? What is the meaning of the word justice? Does the ulama’s interference in
the people’s affairs take place in their home or in the assembly of justice (Majlis—i

Idalat)? Where is the limitation of the authorities of the Excellencies? ... Where are

the boundaries of heinous freedom (dzddi~i mazmiim) and rebelliousness?'>*

Although such questions did not receive enough attention at that time, they eventually
challenged Iranian thinkers.

The main theoretical barrier to the establishment of laws limiting the absolute
power of the shah was the myth of Divine Grace (farr—i izadi). This point can be grasped
from a discussion on 4 Rabi I 1324 (28 April 1906) in which the chief minister Atabak
‘Ayn al-Dawlah called on the ministers and a number of the nobles and notables to
consult about instituting the Y%dalat'kbanab. During the meeting there was a
confrontation between three views which could arguably be called monarchist, reformist
and conservative. The majority, as Amir Bahadur declared, were the proponents of
absolute monarchy and believed that ‘whatever would be ordained by the %dalat’ khanah
and the law, the shah’s will must be put above it, so that whenever the shah desires to do

something, his command would be considered as God’s command (chib farman—i yazdan,

154 For the text of the night-letter, see Sharif Kashani, pp. 55-58.
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chib farman—i shah).'>> The counterargument presented by Ihtishim al-Saltanah was that
‘the law restrains all people’s authorities, although the limitations that the law imposes
on the shah’s authority must be first endorsed [by the shah]’. Surprisingly, the
conservative position was represented by Nasir al-Mulk, who was educated in England
and was familiar with modern political regimes. In response to Ihtisham al-Saltanah, he
rejected the very necessity of legislating the law, saying that ‘at the moment, Iran does
not need a consultative parliament; the Gdalat”khanabh would suffice’. Similarly, the
minister of the court addressed Ihtisham al-Saltanah, telling him that ‘You, as a member
of the Qajar clan must not consent to the elimination of the Qajar monarchy’.!*® As an
unaccompanied voice, Ihtisham al-Saltanah replied that ‘T swear to God that the power
of the government and the progress of monarchy will only be achieved through assisting
the nation. Take the opportunity to accompany the people! Appease the nation and don’t
disappoint them! It was here that Amir Bahadur ardently claimed that: ‘as long as I am
alive, I won’t allow the %dalat’khanab or the consultative majlis to be established’.!”’
According to Kashani, their discussion finally ended with bad feelings, and the report of
the meeting annoyed the shah so much so that he ordered Ihtisham al-Saltanah to be
sent on a mission far away from Tehran to the Ottoman border.'*® This was the tolerance
and capacity of the Iranian court for the establishment of the law and the legislative majlis.

Meanwhile, ‘Ayn al-Dawlah attempted to fuel the shah’s concern and induce him to

155 Sharif Kashani, p- 60.

156 Sharif Kashani, p- 60; Nazim al-Islam Kirmani, vol. 2, p. 384-385.
157 Sharif Kashani, p- 60; Nazim al-Islim Kirmani, vol. 2, p. 385-386.
158 Sharif Kashani, p. 61; Nazim al-Islam Kirmani, vol. 2, p. 386.
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believe that ‘the people are using me as a pretext when in fact all they demand is the
elimination of the monarchy’.!*’

A few days later (in Rabi’ I 1324 / April 1906) Sayyid Muhammad Tabataba’i, one
of the two main cleric leaders of constitutionalism, took the second step in writing a letter
to Atabak and warning him that, sooner or later, these reforms would be carried out.
Therefore, it would be better if these reforms were put in place by him and the shah,
rather than by Russia, Britain and the Ottoman Empire and at the price of the fall of the
Qajar dynasty and the decline of Shiite Iran. Pushing the demand further, he reminded

‘Ayn al-Dawlah Atabak that:

From the very beginning, our promised goal was not the establishment of the
idalat’ kbanah. It has not been our demand to govern and direct the Tribunal of Justice
(divan’ khanab—"i ‘adliyab) which, like other governmental departments, is not to be
administrated by the people. Our request is that a national majlis deserving to the

country’s potentials and in accordance with the exigencies of the time be established.'®

After this letter, the chief minister Atabak increased the pressure on the protesters, and
Nayyir al-Dawlah, the Governor of Tehran, imposed a kind of martial rule. The
suppression soared in late—July and resulted in the departure of the leading clerics of
Tehran to Qum (known as the Greater Migration or mubdjirat—i kubrd, led by Bihbahani
and Tabataba’1 and a few other clerics, whom Shaykh Fazl Allah Nari reluctantly joined
a couple of days later) and the staging of the bast by the merchants and the guilds in the
garden of the British embassy in Tehran.

In a meeting held by the migrant clerics in Qum, traces of their disagreement over

the issues of legislation and freedom were revealed. These disagreements would later lead

159 Sharif Kashani, p. 61.
160 For the text of Tabataba't’s letter to ‘Ayn al-Dawlah, see Sharif Kashani, pp. 61-63.
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to a schism between the two religious approaches. Tabataba’i made a speech about
constitutionalism (using the word mashritah) ‘in which the people would feel the taste of
liberty and freedom (burriyar va azadi). When he defined this ‘divine freedom’ as
liberation from ‘the chains of slavery’ and deliverance from ‘the several thousand year
oppression’, Nuri warned him: ‘do not be in a hurry for I worry that you might fail and
not be able to control the movement’. Emphasizing that ‘total freedom and absolute
liberty are in principle wrong ... and this word is totally a blasphemy in Islam.” He added
that:

I earnestly request of you all not to say anything breaching Islam. Then foreigners will
mock us ... if you want my opinion, you should eliminate the word freedom, as in the

end this word will disgrace us. ¢!

It should be noted that Tabataba’i had mentioned the limits of freedom imposed by the

law, stating that:

Constitutionalism means that laws will be enacted for the shah, the majlis, the
ministers, the gentlefolk, the deputies, etc. that would restrict them. In short,
constitutionalism is something that puts a limit on all governmental and public aftairs
as well as the shar‘and the urfand cultivators and farmers, etc., so that no one can say

or do something without permission of the law.'®?

Nevertheless, Nuri also rejected the legislation of law. He argued that:

Firstly, our law was written and given to us about 1300 years ago; even if they intend
to codify a law today, it must be in accordance with the Quran and the sharia... and
[secondly,] you said that there would also be limits on the sharia. You should be advised

that there is no limit on the sharia.'®

161 Ibn Mirza Nasr Allah Mustawfi Tafrishi, Tarikb—i ingilab—i mashritah-"i Iran, (Malik Library, MS 3819,
Sha’ban 1325 / September 1907), pp. 27-28.

162 Mustawfi Tafrishi, p- 28.

163 Mustawfi Tafrishi, p. 28-29.
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The Sayyid and the Shaykh did not reach an agreement in this debate. We will return to
their disagreement later.

Let us go back to the public protest that this time involved the British embassy
and came to fruition very quickly; first, Atabak ‘Ayn al-Dawlah was dismissed on 29 July
1906 and then, in an address to Mushir al-Dawlah, the new chief minister, the royal
prescription of August 5 was issued. The Shah’s decree must be understood as an answer

to these demands.
3.2.  The First majlis and the Question of the Legitimacy of Legislation

To avoid being deceived again by the government’s breach of promise, the first majlis
hastily started work on 7 October 1906, before completion of the election and as soon as
61 deputies from Tehran were elected. In an opening speech, the Shah’s decree of August
1906 was interpreted and the role of the majlis was explained by the majlis deputies. This
speech emphasized that if the nation requested the ‘right to vote and a consultative
assembly’, it was ‘for the sake of preserving the egg of Islam (bayzah-’i Islam) and the
power of monarchy.” It further emphasized that if the state granted them the demand, it
was in support of the nation and their absolute freedom to develop the country ... it was
the great aptitude of the nation that caused the state to confirm their personal and
national rights’.!* As the speech indicates, the writers believed that the rights of the
nation are natural rather than legal bestowed by the king that can be taken back whenever
he wishes. The capability of achieving these personal and national rights, however, is not
initially actual, but rather subject to ‘waking from the sleep of ignorance’, so the majlis

has the duty ‘to awaken the nation and inform them of their legitimate rights’.'®® The

164 For the text of the speech, see Sharif Kashani, pp. 105-106.
165 Sharif Kashani, p. 106.
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word mashriitab was not mentioned in this speech, and the place of the majlis in the new
political system remained unclear.

When the first majlis started work, a fundamental question was still to be
adequately answered: What does parliamentary legislation mean? And what is the source
of legitimacy for parliamentary law which allows it to determine the king’s and the
nation’s rights and duties? A simplified answer to this question had been provided by
Yasuf Khan Mustashar al-Dawlah (1823-1895) in his book Yik kalamabh <One Word>
(published in 1278/1861). Supporting all nineteen—fold rights of the French constitution
with Qur’anic teachings, he referred to the origin of judgment (bukm) as ‘the root of the
principles of European governance’:

No individual person in the world, whether king or beggar, civilian or soldier has the
right to rule (bukm). That is, they are not rulers, but are delegates with responsibilities.
If they are called “rulers”, it is in a metaphorical sense, and not in reality. Who, then,
is a ruler? In other words, who is the mainspring of rulership? Islamic religious law and
the opinions of the learned men of Europe are in agreement on this point: the ruler is

God Himself. '

Mustashar al-Dawlah himself did certainly reflect on the differences between secular and
divine law. Using a literary technique, he introduced an author—surrogate who had vast
knowledge of Islamic heritage to explain the five main differences between the French
code and the Muslim sharia—books as follows:

[1.] The code is written with the approval of the government and the people, and not

according to one opinion.

[2.] The French code combines and orders all the applicable law codes. It is free of
uncommon expressions, unsupported opinions and contradictions, whereas the books

of Islamic jurisprudence preserve weak opinions too. And there are many contradictions

166 Mirza Yasuf Khan Mustashar al-Dawlah Tabrizi, The Essence of Modernity: Mirza Yusof Kban Mustashar
ad-Dowla Tabrizi’s Treatise on Codified Law (Yak Kalima), trans. by A. A. Seyed-Gohrab (Amsterdam :
West Lafayette, Ind: Rozenberg Publishers ; Purdue University Press, 2007), p. 82.
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in each of these rulings in such a way that it is difficult to distinguish sound rulings

from weak ones.

[3.] The French code is written in the language of the common people. Its meanings
and purposes are easily understood and they do not require any explanation or marginal

gloss.

[4.] The most important difference is that the code considers only worldly matters, so
that it is suitable for the condition of every person, irrespective of their ethnicity and
religion. There is a different book for religious matters. In contrast, in the books of
Islamic law, worldly matters are tempered and mixed with other—worldly affairs such as
obligatory prayers, fasting and pilgrimage. This causes great harm in administering the
affairs of the common people because non—-Muslim peoples living in Islamic lands have
no desire to read your code of law...Thus, if the foremost ‘ulama, wherever they may
be, were to write Islamic codes in separate books such as the book of the acts of worship,
the afterlife, the books of civil and commercial matters, this would not be detrimental

to the sharia.

[5.] [French] codes inclue the %7fand common regulations too.'’

Considering the fivefold difference, he then suggested that Iranians must provide
comprehensive and comprehensible books comprising of all the codes ‘acceptable to the
people’. According to his suggestion, the source of this book would be ‘all the most
respected books of Islam ... and all the codes of civilized governments’, and it should be
written in ‘an assembly whose members include men of learning and understanding, and
men of wisdom and policy’. Receiving ‘the endorsement of his majesty the king’, the
preservation of this book of codes has been delegated to ‘a special independent assembly,’
and unquestioning obedience to it would be ‘the duty of the government and the people’.
He considers this method of legislation of the code not without precedence and based on

the principle of ‘discussion and consultation’ (muzakirab va mushavirab).'®®

167 Mustashir al-Dawlah Tabrizi, The Essence of Modernity, pp. 12-16.
168 Mustashir al-Dawlah Tabrizi, The Essence of Modernity, p. 20.
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Mustashar al-Dawlah’s work had a great impact on the constitutionalist and law—
seeking élite. They also supported the legitimacy of the majlis by using the Qur’anic terms
of ‘consultation (mashvirat) (Q, 3:159), ‘following the best word (mutabi‘at az qawl—i
absan) (Q, 39:18), ‘and commending the right and forbidding the wrong (amr bib ma rif
va naby az munkar) (Q, 3:104:).'® They benefited greatly from strong religious
supporters. Besides the two Sayyids (Bihbahani and Tabataba’t) who were cleric leaders
of constitutionalism and whose informal attendance at the majlis was considered a
religious endorsement of the parliamentary proceedings, three marjas in Najaf (Akhind
Mulla Muhammad Kazim Khurasani, Shaykh ‘Abd Allah Mazandarani and Haj Mirza
Husayn Tihrani) frequently and explicitly considered the establishment of the majlis —
for the sake of ‘removing injustice, protecting the wronged, strengthening the nation and
the state, promoting the welfare of the people, and preserving the egg of Islam’ —

‘rationally, religiously and commonly (‘agql-an va shar-an va ‘wurf —an), not only a

169 Sayyid Nasr Allah Taqavi, ‘Maqalah-i su’dl va javab dar favayid-i majlis’, in Rasa’il-i mashritiyat:
mashritab bib ravayat-i muvafiqgan va mukbalifan, ed. by Ghulam Husayn Zargari'nizhad, 2 vols. (Tehran:
Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulum-i Insani, 1387), 1, 547-62 (p. 557).; Shaykh Mahdi
Tabrizi, ‘Suwal’ha’l dayir bih mashrutiyat, in Rasd’il-i mashritiyat: mashriitab bib ravayat-i muvafiqan va
mukhbalifan, ed. by Ghulam Husayn Zargari'nizhad, 2 vols. (Tehran: Intisharat-i Mu‘assisah-’i Tahqigat va
Tawsi‘ah-"i ‘Ulam-i Insani, 1387), 11, 59-76 (p. 65).; Nur Allah Najafi Isfahani, ‘Muklimat-i Haji-i Musafir
va Mugim dar bayan-i haqiqat-i ma'na-yi mashrith va mutlaqab’, in Rasa’il-i mashritiyat: mashritab bib
ravayat-i muvafiqan va mukbalifan, ed. by Ghulam Husayn Zargari nizhad (Tehran: Intisharat-i Mu‘assisah-
’i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani, 1387), 11, 297-364 (pp. 315-317).; Mirza ‘Ali Sigat al-Islam
Tabrizi, ‘Risalah-'i lalan’, in Rasa’il-i mashriitiyat: masbriitab bib ravayat-i muvafiqan va mukhalifin (Tehran:
Intisharat-i Mu‘assisah-’i Tahqiqat va Tawsi‘ah-"{ ‘Ulim-i Insani, 1387), 11, 365-401 (p. 399).; Muhammad
Husayn N@'ini, ‘Tanbih al-ummah va tanzih al-millak’, in Rasa’il-i mashritiyat: mashriitab bib ravayat-i
muvafigan va mukhalifan, ed. by Ghulam Husayn Zargari'nizhad (Tehran: Intisharat-i Mu‘assisah-’i
Tahgqiqat va Tawsi‘ah-"i ‘Ulam-i Insani, 1387), 11, 403-90 (pp. 440, 458).
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preference but also an obligation,” so that opposition to the maijlis was equated with
opposition to Islam and the Prophet.'”

Despite emphasising the obligation to obey the majlis, all constitutionalist ‘ulama
distinguished parliamentary law from religious law. A group of them believed that the
task of the majlis was not the legislation of law, because Islamic laws are complete both
in acts of worship (badat) and in worldly matters (mu@milaz), so that there is no need
for any ‘new establishment’ (ta’stsat—i jadidah).'” According to this group, parliamentary
laws were not religiously legislated (qanin—i tashri%), but were either ‘determining
subjects’ (ta‘yin—i mawgzi1) or ‘legislating rules for the implementation of Islamic laws’.'”*
Another group of the constitutionalist ‘ulama accepted that the duty of the majlis was
the legislation of law. Referring to the differences between secular and religious law,
however, they confined the right of parliamentary legislation to ‘general political matters
(kulltyat—i umir—i siyasiyah) and worldly and supervisory affairs that are ‘consultable,

adaptable and changeable (qabil—i mashvarat va jarh va ta‘dil va taghyir va tabdil).'”

170 See, for instance, the telegram from the mardji of Najaf cited in Mashrub-i muzakirat-i majlis-i avval
<Proceeding of the First Majlis>, Sessions 3 Jumada II 1324, 13 Dhu’l Hijja 1324/[25 July 1906, 28 January
1907].

"1 Imad al-‘Ulama’ Khalkhali, ‘Bayan-i ma‘ni-i saltanat va fawayid'iha, in Rasa’il-i mashritiyat: mashriitah
bib ravayat-i muvafiqan va mukbalifan, ed. by Ghulam Husayn Zargari'nizhad, 2 vols. (Tehran: Intisharac-i
Mu'assisih-i Tahqiqat va Tuvsi‘ih-i ‘Ulum-i Insani, 1387), 11, 9-57 (pp. 31-32).

172 Shaykh Mahdi Tabrizi, 11, p. 74.

73 The answer issued on 11 September 1907 by the majlis to the proponents of the mashruah who had
migrated to the ‘Abd al—"Azim Shrine, see majlis-i shura-yi milli-i Iran, Tavab-i sadir az majlis-i muqaddas
va muhtaram-i shiira-yi milli-i Irin- 3 Sha‘ban 1325’, in Lavayib-i Aqa Shaykh Fazl Allab Niri (Tehran:
Nashr-i Tarikh-i Iran, 1362), p. 68.; see also Shaykh Muhammad Isma‘il Mahallati Gharavi, ‘Al-Ia’ali al-
marbatah fi wujub al-mashrutaly’, in Rasa’il-i mashritiyat: mashriitab bib ravayat-i muvafigan va mukhalifan,
ed. by Zargari'nizhad, Ghulam Husayn, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-i
‘Ulam-i Insani, 1387), 11, 199-276 (pp. 235-236).; Najafi Isfahani, II, pp. 314-315.; Na'ini, 11, pp. 453, 467,
469.
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These arguments failed to convince the proponents of mashri‘ab (religious
constitutionalism). Soon after the majlis was bombarded and closed on Muhammad ‘Al
Shah’s order in June 1908, they took advantage of the opportunity to publicly express
their opposition to the legitimacy of parliamentary legislation. In October 1908,
Muhammad Husayn Tabrizi, a leading clerical upholder of mashrii‘ah, came into conflict
with the majlis, claiming that some parliamentary laws such as the imposition of taxes
and customs duties, as well as pricing (tas%ir), were against Islamic law.!”* He asserted
that it was wrong to rely on the opinions of ‘ulama in Najaf to obey the majlis in Tehran,
because they were neither infallible nor residing in Tehran to witness what happened in
the majlis. These ‘ulamd, he claimed, trusted the words of a few people and mistakenly
supposed that the majlis was for the reform of the country and promotion of the sharia.'”

Equally important was Shaykh Fazl Allah Nuri who had started to criticize
constitutionalism and the majlis in June 1907. In a treatise published in 1909, he
explained his disagreement and argued against the election of deputies and the reliance
on the majority vote. He believed that the majlis was heresy and that deputation was
senseless, because

in worldly matters there is no need for such religious orders (tartibat—i diniyab) ... and
in religious matters one should refer to the guardianship rather the deputation (rajibib
vilayat ast nah vikalat); and in the Major Occultation, the guardianship must be held by

the fagibs and mujtabids not by such and such grocer and draper.'”

74 Muhammad Husayn ibn ‘Ali Akbar Tabrizi, ‘Kashf al-murad min al-mashratah wa al-istibdad’, in
Ras@’il-i mashriitiyat: mashritab bib ravayat-i muvafiqgan va mukhbalifan, ed. by Zargari'nizhad, Ghulam
Husayn, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"{ ‘Ulum-i Insani, 1387), 1, 173
230 (pp. 214-215).

178 Tabriz, 1, p. 198.

76 Shaykh Fazl Allah Nari, ‘Risalah-i hurmat-i mashratah, ya pasukh bih su’l az Sillat-i muvafiqat-i

avvaliyah ba mashratiyat va mukhalifat-i sanaviyah ba an’, in Rasa’il-i mashriagiyat: mashritab bib ravayat-i
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He went on to issue the fatva that

Mashritah is forbidden (baram), because the foundation of this system and the

constitution and the legislation on the basis of the majority vote, even in religiously

neutral matters (umir—i mubab), are forbidden and heresy in religion (bidat dar din)."”

Nari believed that if secular legislators enforce people to do religiously neutral acts as legal
obligations, this act would afterwards be religiously forbidden. On this presentation of
secular rule as religious law, he wrote:

Governmental matters and its rules have always existed, but all people saw how the
ridiculous laws and poor opinions of the majlis (muzakbrafat—i ganini va ara’-i
sakbifab—"i majlisi) seemed to all Muslims as being the most obligatory (awjab—i vajibat)
so that opposing these [worldly rules] was understood as apostasy. What heresy is worse

than this?
Explicitly arguing against legislative power, he added:

In Islam, nobody has the right to legislate or enact the hukm. Islam is not incomplete
for someone to intend to complete it. As for events that may occur (Arabic: al-waqayi‘
al-hadithab), people must refer to the gates of the abkam who are the Imam’s deputies
(nuvvab—i Imam). They will then deduce the pukm from the Qur'an and the Sunna

(prophetic traditions) instead of legislation and enactment.'”

In these same days, the writer of Tadbkirat al-ghafil wa irshad al—jahil developed Nurf's
opinion, arguing that (1) if the purpose of the majlis was to enact the new law, it went
against the belief in the Prophet Muhammad as the last prophet of God and in Islam as
the complete religion, and (2) if its purpose was to enact rules in accordance with Islamic

law, firstly such lay folk could not succeed in undertaking such a task, and secondly [even

muvafigan va mukbalifan, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani,
1387), 1, 25373 (p. 260).

77 Nari, ‘Risalah-"i hurmat-i mashratah’, 1, p. 264.

78 Nari, I, pp. 272-273; also see Shaykh Fazl Allah Nari [?], ‘Tazkirah al-ghafil wa irshad al-jahil’, in
Ras@’il-i mashratiyat: mashratab bib ravayat-i muvafigan va mukbalifin, ed. by Ghulam Husayn
Zargari nizhad, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani, 1387), 1,
275-303 (p. 285).; Tabrizi, 1, pp. 214-217.
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if they could do so] it was acting on the basis of ‘rational preference (istibsan—i agqli)’ and
therefore was forbidden [according to the Shia], and (3) if their task was not related to
religious public affairs at all and was only the code of conduct of government officials,
why did they refer to the sharia and the Qur’an and resort to the endorsements of religious
excellencies (hujaj—i Islam) and call the opponents of the code the enemy of the Imam of
the time? And (4) if the purpose of the majlis was the implementation and strengthening
of Islamic law, why did the majlis deputies not turn to religious reason instead of ordinary
people’s votes, and why did they pass laws on the basis of freedom and equality which
were ruining the constructive pillar of the divine law?'”

As arbitrary rule had returned, there was no opportunity for the constitutionalists
to respond to these criticisms in Iran. However, the ‘ulama of Najaf were not only issuing
ardent fatvds inviting people to jibad against arbitrary rule and to reclaim the mashritab
and the majlis, but they were also writing treatises in response to the demands of the
proponents of mashrii‘ab. In his Al-la’ali al-marbitab fi wujiub al-mashritab, written in the
late 1908 and early 1909, Shaykh Muhammad Isma‘1l Gharavi Mahallati answered 18
objections, mostly pointed out in two treatises Kashf al-murad and Hurmat—i mashratab,
including the false claim that the majlis determines religious law.'®® He argued that
‘freedom from all kinds of forced domination, unaccountability and coercion’ is
‘independently inferred from reason (mustaqillat-i ‘aqliyah)’, since the meaning of freedom
is nothing but ‘removal of injustice and cruelty imposed by the powerful people on the
weak (raf*-i zulm va ta‘addi-i aquiya bar zuafd)’. This means that, Mahallati, like most

usulis, believes that human intellect does not need any other sources of knowledge or even

79 Nari [?], ‘Tazkirah al-ghafil’, 1, p. 286.
180 See Mahallati Gharavi, 11, p. 235.
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any directive precept of religion (hukm-i irshadi) in order to recognize ‘the
praiseworthiness of justice and the blameworthiness of oppression’ (husn-i ‘adl va qubh-i
zulm) and to judge the necessity of the removal of injustices.'® Those ugili thinkers who
accepted the principle of cohesion between rational precept and religious precept
(mulazimah-"i bayn-i bukm-i ‘aqli va bukm-i shar7) could infer from the rational obligation
of ‘freedom from arbitrary rule’ (wujiub-i ‘aqli) that this freedom was also religiously
obligatory (wujitb-i shar%).'®

Reflecting on the foundations of constitutionalism and in the same line of
analysis, Mirza Muhammad Husayn Gharavi N2'ini argued that to be bound by
parliamentary law is not an obligation imposed with the intention of and in the name of
religious legislation, but that it rather belongs to the category of obligations arising from
contracts. He further added that these laws, as the introductory measures toward putting
limitations on the dominance of injustice (tabdid—i istila—i zulm), which is religiously

obligatory, would be rationally enforceable and therefore accidentally obligatory (vajib-i

181 Likewise, another solution was suggested for those new freedoms that seemed to be incompatible with
the sharia. In an important unsigned article published in Sir-i Israfil, the writer clearly argued that ‘changes
in circumstances require the interpretation, contraction and expansion of laws’. He claimed that the method
of this revision of religious law is based on the very principles employed by the ulama in justifying variations
in commandments due to the alteration of circumstances, and accidental attributes (‘unvanat-i tariyah). In
other words, since the circumstances of the Prophet’s time have been changed, a primarily obligatory (wajib)
or optional action (mubah) may enter under accidental attributes such as hardship (baraj), difficulty (‘usr),
lack of alternative (iztirar), or social disorder (ikbtilal-i nizam), and therefore become temporarily prohibited
(haram) and vice versa. Here, the role of human intellect is to recognize the differences between
circumstances and to find a remedy in the public interest of the Muslim society (for more details section
4.2).

'82 For more information about the opinions of akbbari and ugili fagibs on the ability of human intellect to
understand praiseworthiness and blameworthiness of arbitrary human actions (busn va qubb) and the
principle of cohesion (mulazimah), sce Muhammad Riza Muzaffar, Usil al-figh, trans. by Mubhsin
Gharaviyan (Qum: Intisharac-i Dar al-Fikr, 1385), vol. 1, pp. 370-420.
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bil-‘araz), even though introduction to vdjib would not be regarded as v@jib by nature
(vajib-i bi-zzar).'s

After the defeat of Muhammad ‘Ali Shah and the establishment of the second
constitutional period, the dispute over the question of the legitimacy of parliamentary
legislation settled. As the works written in this era demonstrate, the question was no
longer addressed. The right of the majlis in legislation was accepted, although questions
of whether certain laws passed by the majlis were in accordance with Islamic law were

sometimes asked.

3.3.  The First Constitutional Period: The First majlis and Restraining

Arbitrary Rule

It would not be an overstatement to say that the most important task of the first
Parliament (October 1906 — June 1908) was to determine the boundaries of freedom and
the rights of the nation, or in the words of Mirza Muhammad Husayn Na'ini, ‘the degree
of the King’s dominance and the nation’s freedom’.'® Members of the first majlis also
considered the constitution as ‘the marker of the boundaries between the monarchy and
the nation”.'®® In the words of Talibuf, the deputies should distribute ‘the public wealth
of freedom’, which had belonged solely in the hands of the Shah during arbitrary rule and

prior to constitutionalism, among the nation equally. Such a task was pointed out by

183 Na2'ini, 11, p. 453.

184 N2'ini, 11, p. 421.

185 This point was ‘warily mentioned to Muhammad ‘Ali Shah’ by a group of them during investigations
into the illegal treatment of those who were accused of assassinating Muhammad ‘Ali Shah (Ist Majlis,
Session 12 Rabi I, 1326 / [14 April 1908]). Interpreting his parliamentary oath as not committing treason
against either the throne or the nation, Aqa Shaykh Husayn told to Muhammad ‘Ali Shah: ‘[I have sworn]
to let neither a morsel of the king’s rights go in favour of the nation nor a bit of those of the nation go in
the king’s favour’ (Ist Majlis, Session 9 Rabi I, 1326 / [11 April 1908]; Three deputies of the first majlis are

called Shaykh Husayn so it cannot be found out to whom this name refers).
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Talibuf in January 1907, almost 100 days after the inauguration of the majlis, in his [zabat
dar kbusiis—i azadi <Clarifications of Freedom>. This treatise was in fact a deliberation on
the duties of the parliament as well as those of the nation on how to protect the wealth
of freedom."®® He wrote in the first line of the chapter ‘On the Parliament’ that ‘in order
to safeguard its wealth, the Iranian nation has elected 162 guardians from among itself
and has delegated them to the heart of the country as the deputies of the National
Consultative Assembly (majlis—i shira—yi milli).”"®" Then, at the beginning of the chapter
‘On the Duties of the Nation’, he wrote:

Now all the people of Iran know that this wealth of glory has been bequeathed to us
from our forefathers and has been in the custody of a pious and religious person in a
secure treasury such that whenever we reach the age of maturity we could claim it. Since
the threshold of the coming of age of the people is manifested by their desire to sacrifice
their life, property and children for the sake of freedom, the religious excellencies
[bujaj—i Islam] in general and the venerable Haji Mirza Muhammad Aqa [Tabataba’1] in
particular, endorsed the maturity to Muzaftar al-Din Shah, God bless his soul, who was
naturally willing to implement this sacred wish of the nation. It was then placed under

the supervision of 162 representatives in the treasury of the nation.'*®

To Talibuf, the first task of this majlis as the guardian of freedom was the preparation
and approval of the constitution or ‘the document of the rights of the Shah and the
subjects’."® Choosing a commercial (but also judicial) language comprehensible for the

people of his time, he went on to add:

186 Talibaf was elected to the first Parliament for Tabriz, but he hesitated to attend the majlis (for the
probable reason behind his hesitation see Iraj Afshar (ed.), Azadi va siyasat (Tehran: Sahar, 1366), pp. 16—
17.

187 Talibaf Tabriz, ‘Izahat dar khusas-i azadr, p. 94.

188 Talibaf Tabriz, ‘Tzahat dar khusas-i azadr, p. 110.

189 Talibaf Tabrizi, Tzahat dar khusas-i azad?, pp. 120-121.
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[The legislation of law] is to establish justice. The notion of justice is moderation. This

means that the law will keep balanced the pointer of the scale that weighs the rights and

boundaries of the nation.'”

The members of the majlis knew what was unbalancing the equilibrium: lack of balance
in rights and duties. When a discussion on the freedom of press occurred for the first
time during one of the early days of the parliament, Mirza Javad Khan Sa‘d al-Dawlah
who was a representative of the notables from Tehran said:

It is required that the printing offices and newspapers be free. However, alongside such
freedom, it is required that a department of justice be established and certain rules and
conditions be determined so that no one would be free to write or print whatever he/she
wishes; and in the case of the publishing and distributing of anything defaming or
dishonoring someone, the defamed person should have the right, according to these

rules, to call to account and to sue the author and the publisher.”!
After being approved by the majlis, the constitution received royal assent from Muzaftar
al-Din Shah on 30 December 1906 a few days before he died. As mentioned in the Shah’s
assent, the constitution was in fact mostly about ‘the tasks and obligations of the majlis
and its boundaries in relation with the government’. In his assent the Shah acknowledged
the reason behind the establishment of the majlis was the ‘noble principle’ (asl-i asil) that
‘every individual member of the country (har yik az afrad-i abali-’i mamlikat), depending
on his rank, has a right and a share in approving and supervising public affairs.”** Such a
right and share was acquired due through the election of representatives. The explicit

acknowledgment of popular sovereignty was much more significant than what was vaguely

190 Talibaf Tabriz, ‘Tzahat dar khusas-i azadr, p- 122, emphasis added.

91 1 Majlis, Session 14 Shawwal 1324 / [1 December 1906]. For information about the context of this
speech, see Gu’il Kuhan, Tarikh-i sansiir dar matbi‘at-i Iran (Tehran: Agah, 1360), vol. 2, p.72.

192 See Muzaffar al-Din Shah’s introduction to Qaniin-i asisi-i mashriitah, <The Fundamental Laws of

December 1906>, 1906.
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stated in the constitutional decree. The head of the country had now also acknowledged
that the nation was free from any undemocratic and arbitrary interference in the
legislation of law as well as in the supervision of the implementation of law.

This brief constitution dealt more with approving certain freedoms rather than
with permitting legal interferences in public freedom. Article 12 endorsed parliamentary
immunity of the representatives, and Articles 15 and 38 endorsed freedom of speech for
the members of the majlis and majority rights in legislating laws. The right of the
parliament in legislating laws for various affairs and its authority in supervising the proper
implementation of law were also stipulated in a set of articles.

Among the nation’s rights, however, only a few related to the parliament’s
activities were mentioned in some articles. In Article 13, which was on the publicity of
parliamentary proceedings, the freedom of press was pointed out, stipulating that the
press are free as far as ‘their contents do not violate any fundamental principles of the
government and nation’. It went on to add that any animus, libel and defamation ‘will be
liable to interrogation, prosecution and punishment’. Also, Article 32 left the hands of
the people free in writing their ‘petition or criticisms or complaints’ to ‘the Parliamentary
Office of Petitions’ (daftar—i ‘ara‘iz—i majlis), and obliged the majlis to be accountable or
follow up on the ministries’ responses.'”?

Again, the constitution made no reference to the word mashritabh and the fact
that the monarchy was constitutional. In the last article added by the Shah, he stipulated

that his successors should consider ‘preservation of these boundaries and principles’ as

‘their royal task’, but did not specify any name for this system of ruling.

93 Qanin-i asdsi-i mashritah, Articles 13, 32.
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The Supplementary Fundamental Laws of October 1907 rectified such a
shortcoming. In Article 7, a reference was made to constitutionalism stating that ‘the
basis of constitutionalism (asds-i mashritiyat) is unstoppable either partially or generally,’
and 18 articles (from Article 8 to 25) were allocated to stipulating the rights of the Iranian
nation. If we divide possible interferences in individual freedom into legal and illegal ones,
the subjects of 10 of the aforementioned 18 articles concern prohibiting illegal
interference, while four other articles prohibit both legal and illegal interferences.'®*
Illegal interferences that are prohibited according to this law are: illegal trespassing on a
person’s life, property, home, and honor (Article 9); illegal arrests (Article 10); illegally
issuing a verdict and executing punishment (Article 12); illegally entering a person’s house
(Article 13); illegal banishment (Article 14); religiously unlawful occupation of a property
without paying its fair price (Article 15); illegal confiscation of assets and properties
(Article 16); illegal dispossession of properties and lands possessed by owners or occupiers
(Article 17); illegal seizure and disclosure of postal correspondence (Article 22); and illegal
seizure and disclosure of telegrams without permission of the telegraphers. In all
aforementioned articles, prohibition of any interference is initially pointed out and then
a rendition of the phrase ‘except in accordance with the law’ (magar bib bukm—i qanin) is
added. There are four cases, however, where this phrase is not mentioned and where
interferences are absolutely prohibited: (a) referring an individual from a court in which
he is expected to be judged to another court (Article 11); (b) prevention of learning any
religiously permissible sciences, knowledge, and industries (Article 18); (c) prior

censorship (mumayyizi) of the press and books that are not heretical or harmful to religion

194 See Mutamim-i qanin-i asasi, <The Supplementary Fundamental Laws of October 1907>, 1907.
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(Article 20); and (d) banning communities and associations that do not cause religious or
social sedition (fitnab—"i dini va dunyavi), are not disruptive of order and are established
based on observation of the law (Article 21).!%

The recurrent usage of the phrase ‘except in accordance with the law’ indicates
that, at the time, legislators were mainly concerned with protecting people’s freedoms
against the infringement of those agents who considered themselves above the law. These
legislators considered law as a shield that protectd people’s freedom and were oblivious to
the fact that future legislators might employ the same justification, use the same phrase
of ‘except in accordance with the law’, and legislate rules that were inherently tyrannical.
Incidentally, in the very first and second majlis, laws were legislated that permitted the
government to legally but unjustly interfere in the individual’s freedom. Surprisingly,
these laws even authorized encroachment on freedoms that, based on the constitution,

were absolutely immune from such interferences. Here we mention several examples of

such laws.

3.3.1. The First Iranian Press Law

The first Iranian Press Law (passed in February 1908) was susceptible to restrictive
interpretations imposing legal censorship. To what extent the majlis was responsible in
enacting this law is not known, since this law was regulated based on a bill offered by
Mirza ‘Ali Asghar Khin Atabak’s government in July 1907. At the beginning of this law,
Article 20 of the constitution was quoted to claim that the Press Law was enacted in
consonance with this article and that it aimed to ‘protect public rights and prevent the

trespasses of men of the pen and the press’. However, while Article 20 asserted that ‘the

195 See Mutamim-i qanin-i asdsi, Articles 9-22.
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press in general were free and prior restraint on them was forbidden, except for heretical
books and materials harmful to the true religion’, in Article 1 of the Press Law, publishers
were forbidden to publish materials ‘whose authors and their reputations’ were unknown
to the publishers, and Article 4 specified that ‘before being published, new religious books
must be scrutinized and approved by a body named the Assembly of Religious Sciences
that is going to be set up in the Ministry of Culture’. Disregarding such examples of
blatant violation of the constitution, the crimes mentioned in some articles of the Press
Law are so vague and interpretable that the state could invoke them to execute the
harshest punishments against authors and newspapers and deprive them of freedom by
seemingly “legal” interferences.

For example, Article 31 ordained a fine of 10 to 30 Twmans in cash, an
imprisonment term of three months to one year, and the temporary or permanent
confiscation of the newspaper whose author or director insulted ‘His Majesty the King'.
However, it is not clear what is meant by ‘insult’, nor is it clear which body gets to confirm
the insulting nature of printed phrases. . Using three more vague expressions (‘seditious’
(fitnab’ angiz), ‘harmful to religion and Islamic beliefs’, and ‘disrespecting, defaming and
discrediting individuals or bodies’), Articles 32, 33 and 34 determine some other
boundaries of freedom of the press. Article 49 is the most unfair and in itself is capable
of establishing a system of ‘legal’ censorship muzzling the free press. According to this
article, the penalty for the publication of material that contains any of the following points
would be the banning of the newspaper:

1. harming the foundations of Islam,
2. disrespecting the throne,

3. disclosing military secrets,
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4. creating general anxiety (hayajan—i kulli) and disturbing public tranquility,

5. inviting opposition to the official powers of the country,

6. distributing obscene images which go against to chastity and modesty;
It should be noted here that, according to Article 79 of the Supplementary Fundamental
Laws regarding political and press offenses, the court must convene in the presence of a
jury. However, such a technique of supervising the proper implementation of the Press
Law and safeguarding political freedoms and free press was not implemented until
1931.1%

The imposition of such legal obligations and the permission for such interferences
in individual’s freedom of speech agitated even pro—majlis newspapers. The liberal
newspaper Musavat allocated a special issue to opposition to this law. The headline, “The
Feast of Manifestation of the Press Law (Id—i gubiir—i qaniin—i matbi‘at)’, was written
sarcastically in red. Throughout its eight pages, the newspaper had employed mocking
and exaggeratory language to discuss scientific and historical subjects instead of exploring
political affairs in order to show that under such a law, only topics related to ‘spiritual
revelations’ (mukashifat—i habuti) and ‘celestial insights (ishragat—i ‘arshi) can be
published. Addressing those readers ‘who were distracted and astonished by the change
of Musavat’s policy and style’, this issue ended by saying that ‘if they knew the reason for
such a good policy, they certainly would not be surprised but would rather praise Musavat
for its total compliance with the law, and for its wise and peaceful adoption of such a

policy. Because ‘the advent of the splendid and blessed letter of the Press Law, a thousand

196 Kuhan, p- 216.
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times greetings to its legislator, does not allow more than what was published in this

blessed issue’.'®’
a‘arif newspaper also published, in its ear’s issue, a reader’s criticism
Ma 1 blished, in its 2" year’s 12 , d t

of the publication of the Press Law in a previous issue:

[...] the Press Law that you have published in your newspaper is a remnant of the
autocratic era and a reminiscence of the time of the Iranian nation’s ignorance, but
God—given freedom cleansed such opacity and impurity. The constitution that has been

written on the pages of history and the folios of time by the pure blood of the awakened

Iranian people will wipe out and efface such writings.'®

Under this letter, the newspaper’s director replied in a sarcastic tone:

Your criticisms are in no way justifiable and we do not consider ourselves eligible to be
criticized ... shouldn’t we remind ourselves of the miseries of the autocratic era and be

rateful for the freedom we have today? Do you consider that writing history causes
g y Y g ry

you humiliation? ... one should safeguard the reminiscence of the autocratic era so as

to determine the value of today’s freedom.'”

Even prior to the ratification of the Press Law, the first majlis had shown impatience
toward freedom of the pen. Initially, a few majlis deputies disapproved of certain topics
published by newspapers, particularly criticizing ‘intrusions (fugili'ba)’ by the two radical
newspapers Habl al-matin of Tehran and Sir—i Irafil, and pronounced the word ‘ban’
(tawqif) in their cases. Habl al-matin unhesitatingly replied that constitutionalism
without freedom of speech and pen is as paradoxical as a thin—bearded man growing a
thick beard. It argued that:

During the time when you could not imagine anything but oppression and arbitrary

rule ... Habl al-matin [of Calcutta] was writing about constitutionalism ... publishing

97 See Musavat, no. 19 (5 April 1908).
198 Ma'arif, yrs. 2, no. 12 (20 April 1908).
199 MaSrif, yrs. 2, no. 12 (20 April 1908).
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booklets on law [and] writing about the need to have a legislative body. Is it now an

intruder?*®

However, the majlis did not budge. Sir—i Israfil was banned on the order of the majlis
and was accused of opposing religion because it had published an article censuring
fundamentalism, superstition and prejudice in its 12% issue (5 September 1907) and had
expounded it in its 14™ issue (19 September 1907).2!

Despite all this, the first majlis’s opinion on freedom cannot be grasped only from
the Press Law or its proceedings about freedom of newspapers. The fact is that, in this
regard, the majlis was under pressure from two sides. On the one hand, pro—freedom and
constitutionalist newspapers and night—letters did not recognize any boundaries, so much
so that they were even threatening to assassinate the Shah, government members and
majlis deputies.’®> On the other hand, the opponents of constitutionalism, in particular
the clerical upholders of mashri‘ab who were agitated by the freedom of the press, accused
the majlis that:

Since the establishment of this majlis, all freedom—seeking and materialist individuals
as well as Babis in Tehran have come out from behind the curtains and have started

factionalism, licentiousness, and banditry; tell me what kind of relation and kinship

exists between this layer of people and this majlis in Babaristan.*”

Since June 1907 when the opponents of constitutionalism, led by Shaykh Fazl Allah Nari,
took bast or sit—in in the ‘Abd al-‘Azim Shrine to protest to the procedure of legislating

Supplementary Fundamental Laws, majlis deputies were increasingly accused of opposing

200 Habl al-matin, (Tehran) no. 59, (5 January 1907).

201 See below 4.3.2.

202 For instance see the night—letter, entitled ‘Fada’iyan—i vatan’ cited in Sharif Kashani, pp. 131-132.

203 Shaykh Fazl Allah Nari and Muhajirin, ‘{Ma munkir-i majlis nistim]’, in Lavayib-i Aqa Shaykh Fazl
Allab Niri (Tehran: Nashr-i Tarikh-i Iran, 1362), pp. 44—45 (p. 45).
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religion. During their basz, Nuri and his followers put out leaflets called Lavayih that
repeatedly warned the majlis that:

Here is the Supreme Islamic Consultative House (Dar al-Shira—yi Kibra—yi Islam) ...
it is impossible for the majlis to be influenced by the Parisian or British Parliaments
and to derive the laws of freedom of speech and pen from them, to change the sharia
and religious law, or to permit taverns, prostitution, the unveiling of women, and

toleration of religiously—forbidden acts.”**
The writers of the Lavayih considered that all corruptions were hatched by ‘several atheist
freedom—seekers for whom the sharia law is a hindrance; they intend to stop the majlis
from abiding by Islamic laws’.?” In one of these leaflets, Akhiind Mulli Muhammad ‘Ali
Mujtahid Rustam’abadi explained to the ‘ulama of Najaf that the reason for his ‘non—
cooperation with the majlis is the freedom of press that has influenced religion” and ‘is
about to break the 1300—year—old cord of true religion using gentle, calm and deceiving
words and attractive writings...".?"° In such a battlefield, the majlis had to avoid being
accused of secularism and latitudinarianism at the expense of negating freedom of the
press. In the following chapter, we will have more opportunities to examine various

aspects of freedom of expression.

3.3.2. Other Legal Liberties

The first majlis could more comfortably defend freedom when it was not under
accusations of failing to be properly religious. Instances of majlis deputies vehemently

defending the legitimate freedoms of the nation against autocratic and unjustified

204 Shaykh Fagl Allah Nari, Lavayib-I Aga Shaykh Fazl Allah Nari (Tehran: Nashr-i Tarikh-i Iran, 1362),
p- 43.

205 Muhajirin-i Zaviyah-"i Muqaddasah, ‘Rafi® Al-Shubahat’, in Lavayib-i Aqa Shaykh Fagl Allab Niari
(Tehran: Nashr-i Tarikh-i Iran, 1362), pp. 51-53 (p. 52).

208 Mulla Muhammad ‘Ali Mujtahid Rustam'abadi, ‘[Strat-i javab-i taqaza-yi tashrih-i haq va bal]’, in
Lavayib-I Aqa Shaykh Fagl Allab Niri (Tehran: Nashr-i Tarikh-i Iran, 1362), pp. 35-37 (p. 35).
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interferences of the government can be seen in their efforts to protect the rights of

207 208

individuals to assemble,”” to send telegraphs”™ and to enjoy judicial security. The majlis
particularly refused to cave in when the issue concerned the right of judicial security. For
instance, after the unsuccessful assassination attempt on the life of Muhammad ‘Ali Shah
on 28 February 1908, several suspects were arrested and then were set free after being
interrogated, while several others were still held in custody in the palace of Shah. The
Minister of War presented a report on the investigation to the majlis on 9 March. Then,
Sayyid Hasan Taqi'zadah, the representative of the guilds form Azerbaijan, called for
attention and caution to be paid in the investigations, and Sayyid Nasr Allah Taqavi, the
representative for the clerics from Tehran, stressed that the interrogations must be
open.””” A month later, it was revealed that despite insistence by the majlis, two of the
accused men had been interrogated in the Gulistan Palace and not in a public court. The
people were agitated and asked the majlis to prosecute the interrogators and torturers.
The concern was that the illegal interrogation of the accused was a return to the era of
arbitrary rule. However, ill-intending individuals had made the Shah believe that these
groups of people intended to stop the suspects from being ‘arrested, interrogated or
punished’. A group of deputies went to see the Shah and warily informed him that ‘the
constitution has been written to mark the boundaries between the monarchy and the
nation’. They added that since certain articles ‘like the right of prosecution in public

courts applies to all, the nation has become agitated and is demanding that the law be

observed and implemented’. Otherwise, they explained, the people are serious in the belief

207 For instance, see Ist Majlis, Session 21 Shawwal 1325 / [27 November 1907].
208 For instance, see Ist Majlis, Session 18 Jumada I 1326 / [18 June 1908].
209 15t Majlis, Session 5 Safar 1326 / [9 March 1908].
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that the culprits be arrested and punished, since ‘they are aware that in conditions in
which attempts can be made on the life of the country’s king, there would be no security
for other individuals’.?'® Despite all these precautions, the majlis was unable to allay
Muhammad ‘Ali Shah’s concerns and convince him to heed the law. Instead, the majlis
was targeted by cannons on 23 June 1908, an incident that ended in bloodshed. The 13—

month period of the Lesser Arbitrary Rule (istibdad—i saghir) began at this point.

3.4. The Second Constitutional Period: The Second majlis and

Restraining License and Chaos

If the first majlis was constantly struggling with the two forces of arbitrary rule and
religious fanaticism, the second majlis — inaugurated four months after Tehran was taken
over by the constitutionalist mujahidin (combatants) and Muhammad ‘Ali Shah was
dethroned — was, through to the very end, faced with domestic chaos, a weak central
government, and foreign threats. The conquerors of Tehran, mujabidin and bakbtiyaris in
particular, went beyond limits and ‘disturbed the public peace of mind. Their
commanders did not reprimand them, and they did not fear their commanders. They
were busy, day and night, committing theft, plundering, and living in pleasure. This is
the picture that Sharif Kashani, a constitutionalist chronographer, has depicted of the
turmoil in Tehran on the eve of the inauguration of the second majlis.?!! In the following
year, the situation became even worse; Ahmad Shah was still under age and Nasir al-
Mulk who had been selected as the Regent in October 1910 after the death of the first
Regent ‘Azud al-Mulk was procrastinating on his return from London. Kashani writes

in remorse:

210 15t Majlis, Session 12 Rabi 1 1326 / [14 April 1908].
2" Sharif Kashani, p. 421.
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May God help us secure our future, because we believe our country has turned
constitutionalist, but in fact the country’s affairs are in the hands of a bunch of ignorant
self-interested people, be it deputies or ministers or constitutionalists

unaccountability, unlawfulness, and disorder are one hundred degrees worse than the

era of arbitrary rule.*'?

Chaos can be defined as a situation where there is an absence of all obstacles to freedom,
in such a way that he who has more power enjoys more freedom. Understanding freedom
as being unrestrained or as absolute licence was certainly not a new concept, but formerly
the hierarchy of those who were unrestrained was in better order: the arbitrary ruler, at
the apex of the pyramid, enjoyed absolute freedom and others were busy exerting the law
of coercion upon their subordinates at some level of the pyramid, depending on how close
they were to the Shah (this, of course, followed no rule but the autocratic will of the
Shah). Now, however, that system of arbitrary rule had collapsed and had not been
replaced by a new order or law.

The situation was, of course, the continuation and aggravation of the disorder
that had begun throughout the first constitutional period. During the early months of
the first constitutionalism, telegrams were being received from Rasht explaining that
farmers of Gilan imagine that ‘constitutionalism means absolute freedom (bilmarrab azad
bidan) and evasion of taxes’.?!® Letters arrived from Kirmanshahan stating that:

The people of this ruined city try to interpret the meaning of freedom and liberty in
materializing their aims, expressing their old grudges, hatred and jealousy, ..., and are
shameless, unrestrained, unbridled and make attempts to waste, destroy and

. 214
excommunicate each other.

212 Sharif Kashani, p. 573.
23See Ist Majlis, Session 11 Safar 1325 / [26 March1907].
214 ‘Maktab az Kirmanshahan’, Majlis (Tehran, 23 Rabi I 1325 / 7 May 1907), no. 86, pp. 1-2 (p. 1).
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Constitutionalists made efforts to rectify such misunderstandings. Sayyid Jamal al-Din
Va'iz Isfahani, the famous constitutionalist preacher, delivered sermons on the pulpit
saying that ‘freedom ... without equality is mere oppression, absolute unrestraint (mutlaq
al-inani) and violation of the rights of others by certain individuals’.?!*> At the same time,
an author in the majlis newspaper complained about the disorder, saying that it had not
only left the government’s hands open in interfering in the affairs of people (abali), but
that it had also converted every people into an arbitrary ruler in his own sphere of power:

In the absence of law, you and I can establish our arbitrary and personal government
(bukitmat—i mustaqillah). In the absence of law, a country faces chaos because of the

pursuit of personal interests, and we, the wretched people, become cast away and

offended.?'®

Similarly, another author in the Rith al-Qudus newspaper bemoans the fact that whereas
yesterday we had only one arbitrary sultan, today ‘we have neither constitutionalism, nor
republic, nor autocracy (nab mashriitab, nab jumhiri, nab mustaqillab)’ but rather ‘chaos
and the rule of khans (harj—u—mraj va mulik al-tavayifi) and are under the oppression
and cruelty of ‘thousands of shahs with the hat or the turban’.?'’

On the other hand, the upholders of mashri‘ab government were arguing that
freedom and constitutionalism are nothing but such arbitrary behaviour and chaos. At
the time when the majlis had been bombarded and shut down, and Muhammad ‘Ali Shah

was hesitant about how to react to the people’s request while occasionally considering the

215 Sayyid Jamal al-Din Va'iz Isfahani, ‘Dar ma’ni-i azad?, al-Jamal (Tehran, 11 Rabi I 1325 / [24 April
1907]), no. 7, pp. 1-3 (p. 1).

218 Q. H. T., ‘Qabil tavajjuh-i ‘umam-i a%a-i anjuman’ha-yi ukhuvvat-i imaniyah va himmat’, Majlis
(Tehran, 24 Rabi I 1325 / 8 May 1907), no. 87, pp. 2-3 (p. 2).

217 “Taqsim-i istibdad ya tajziyah-’i saltanat’, Rih al-Qudus (Tehran, 13 Safar 1326 / [17 March1908]), no.

20, pp. 1-4 (p. 3).
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reopening of the maijlis, the Subbh’'namah-"i Da‘vat al-Islam quoted Shaykh Fazl Allah
Nari as saying that:

We do not want the law of Mustashar al-Dawlah, Taqi'zadah or Baqir the grocer’; the

law of Islam and a shah who deserved to be obeyed would suffice. ‘For God’s sake be

fair: one Iran, 15 million kings?*'®

Such description of Iran’s constitutionalism perhaps reflected the surface of the reality.
However, the existing chaos was not the result of parliamentary legislation, but had
emerged because of disregard for the law and misunderstandings of freedom as anarchy.
This fact was mentioned two years later, in June 1911, by the authors of the treatise
Ta‘avun—i masini 2! who said that one of the obstacles to the full materialization of
constitutionalism in Iran was the inattention of the movement to the decision of the
majority, when in fact the majority’s decision ‘is the spirit and basis of social order and
the main element of constitutionalism.”?® Explaining the causes of the chaos that was
indeed the greatest calamity of the newly—emerged concept of freedom during the era of
constitutionalism, the authors added that:

Iran has been trapped under the pressure of arbitrary rule principles exerted by the
absolute power of an individual throughout centuries. It is not surprising for this
nation, out of love and excitement for freedom and as a consequence of all the previous
restrictions that it has experienced, to expect something which no nation under any
circumstances may obtain where the affairs of the nation would be ruled by a group of
people collectively or by every single one of its individuals .... The result of such a

notion, which is unfortunately common among many people, cannot mean anything

218 Attributed to Shaykh Fazl Allah Nari, Subb’namab—i da‘vat al-Islam, no.1 (7 Rabi I 1327), cited in
Nazim al-Islam Kirmani, 7arikb-i bidari-i Iraniyan, ed. by Sa‘idi Sirjani (Tehran: Piykan, 1376), vol. 5, p.
343.

219 “TaGvun-i masant, in Faramasinri dar Iran: az aghaz ta tashkil-i luzh-i bidari-i Iran, ed. by Mahmad
Katira'i (Tehran: Igbal, 1361), pp. 194-195. This treatise is originally a speech delivered by two French
freemasons (Latis and Liban ?) in an Iranian masonic lodge, luzh—i bidari—i Iran, and has been translated
into Persian by Vustuq al-Dawlah and published by Dabir al-Mamalik in 1911.

220 Katird’i, “Taavun-i masant, p. 206.
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but chaos and the absolute negation of government, namely an order or disorder that

requires entrusting authority to all individuals, which is in turn to deny all individuals

of their powers.”!

Such an extreme conception of freedom worried the majlis to such an extent that, on
several occasions, they found the only remedy for the chaos in giving carte blanche to the
government to interfere in individuals’ freedoms. In other words, the situation began to
turn from chaos into arbitrary rule. This will be further discussed later on.

Another characteristic that made the horizon of the question of freedom in the
second majlis different from that of the first majlis was its politico—intellectual currents.
In the second majlis which included only 20 deputies from the first majlis, the various
groups of representatives became more clearly distinguishable from each other and
gradually formed political parties. Initially, the radicals who had set up a small and secret
association called ‘ijtima‘iyan—i Gmiyan’ during the first majlis now declared their
existence under the name ‘Democrat Party’. Its parliamentary leadership was first
entrusted to Sayyid Hasan Taqi'zadah and later to Suliyman Mirza. Influenced by the
Russian Social Democratic Party, they pursued revolutionary ideas such as the
distribution of land and limitations on clerical influence in politics. In opposition to this
group, there was the ijtima ‘tyan—i i‘tidaliyian party, that after its coalition with the two
small parties iztifiq va tarqqi and jama‘at—i taraqqi’ khvaahan was no longer a minority.**?

Compared to a few years earlier, the elite and the socio—political statesmen had
come to a better understanding of political views and actions in the new world, and also

of constitutional exigencies; not only were the ideals and goals more thoroughly

221 Katira’i, ‘TaGvun-i masant, p. 206.
222 Maram’ namab’ ba va nigam’ namab’ ba-yi abzab-i siyasi-i Iran dar duvumin majlis-i shara-yi milli, ed.

by Mansiirah Ittihadiyah (Tehran: Nashr-i Tarikh-i Iran, 1361), pp. XIV-XV.
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deliberated, but policies and procedures were also better examined. Political parties now
had their own manifestos, though sometimes their being translations distanced them
from the socio—political realities of Iran. Having an open program for political parties,
particularly for parliamentary parties, was considered a necessity that would prevent the
parties from founding their ideologies on the basis of ‘devotion or hatred towards
individuals’ and demoting the parties into ‘the old factionalisms (dastab”bandi’ha-yi
ayyam—i gadim)’. In a note to the majlis deputies, the Regent, Nasir al-Mulk, noted that
the demotion of parties into factions would result in the ‘uprooting of the freedom and
prosperity of the country’, ‘making it impossible to prevent anything’, and consequently
causing the emergence of ‘disputes and civil wars’ followed by ‘chaos’ which would turn
into ‘arbitrary rule’. Because when political parties, rather than rely on the political
manifesto, use ‘favouring or hating individuals’ as their criterion in making decisions,
‘they sacrifice public interests for personal interests and will eventually produce an
oligarchy (ilgarshi), namely arbitrary rule by a few individuals in the country, which would
definitely be worse and more lethal than a single person’s arbitrary rule.””** Nasir al-Mulk
considered an appropriate party manifesto one that, instead of dealing with generalities,
would encompass all the objectives that for the ‘modernization of a nation are among
indispensable aspirations (@mal—i hatmiyah)'. Such a manifesto should also illustrate ‘the
best and the most possible path toward achieving these goals’.?**

Among all those ‘indispensable aspirations’, he refers to the great gift of freedom

as an example. He explains that its ‘extremity’, on the one hand, would be ‘captivity under

223 Nasir al-MulK’s letter cited in Mashrub-i muzakirat-i majlis-i duvum <Proceeding of the Second Majlis>,
Session 23 Safar 1329 / [23 February 1911].
224 Tbid.
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a despotic government (hukiimat—i jabirah)’, and on the other hand, would be ‘confusing
freedom with arbitrary behaviour (kbvud’sari)’. Therefore, a person’s freedom ‘s allowable
as long as it does not interfere with another person’s freedom’.?*> This being said, Nasir

al-Mulk points out the task of the majlis deputies as follows:

Observing the exigencies of the time as well as the customs and traditions of the country
... they must examine all paths to achieving this goal [i.e. freedom] and choose the

most possible and expedient one as their manifesto ... through which they can safely

and moderately depart toward the goal. >

Prior to Nasir al-Mulk’s parliamentary note on the need for paying attention to the ways
of achieving freedom, most of the key maijlis parties had made general references to
freedom. In the civil rights section of its manifesto, the Democrat Party which had been
accused of being revolutionary, idealist and unorthodox, had only mentioned the term
‘freedom of expression and the press, freedom of assembly and associations along with the
freedom to hold strikes.” It had not, however, provided a definition for freedom and its
limits.*?” In the treatise on the principles of democracy, however, the Democrats defined
the limits of freedom as that which ‘would not disturb the freedoms of others’. On
freedom of the press, they said that observation of the press law would be beneficial.**®
The i%idaltyan (Moderates) who had been accused by the Democrats of taking

sides with the landlords and the men of wealth and of trying to regulate laws that would

225 Thid.

226 Thid.

221 Firqah-"i siyasi-i dimukrat—i Iran, ‘Marim'namah-"i firqah="i siyasi-i dimukrat—i Iran (miyin)
[1329/1911]’, in Maram’ namah’ ba va nizam’ namab’ ba-yi abzab-i siyasi-i Iran dar duvumin majlis-i shira-
yi milli, ed. by Mansirah Ittihadiyah (Tehran: Nashr-i Tarikh-i Iran, 1361), pp. 1-8.

228 Yik nafar dimukrat ‘Usal-i dimakrasi bih galam-i yik nafar dimukrat, in Maram namab’ ba va
nizam’ namah’ ba-yi ahzab-i siyasi-i Iran dar duwumin majlis-i shira-yi mills, ed. by Mansirah Ictihadiyah
(Tehran: Nashr-i Tarikh-i Iran), p. 41.
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229 offered a list of freedoms in their second manifesto: ‘freedom of

benefit these classes,
assembly, the press, speech, correspondence, telecommunication, contract, travel,
residence, job, nationality, etc.’. They recognized all individuals as ‘entitled to absolute
not clear, they immediately added the provision that ‘the freedom of every individual is
continuous and expandable as far as it does not trespass upon the freedoms of other
individuals, does not disturb order in social places, and is not contrary to social
principles’.”**

Though both key parties had apparently introduced freedom of others as the
border of an individual’s freedom, during numerous proceedings of the majlis, their
representatives did not abide by this principle and did not consider the limits of legal
interferences in an individual’s freedoms as only that which prevented an individual’s
infringement on another individual’s sphere of freedom.

In practice, the second majlis deputies had three criteria in determining the
borders of the freedom of every individual:

a) Occasionally, they referred to the freedoms guaranteed by the
constitution, arguing that the validity of the law is conditional upon
upholding such freedoms. In discussions about ‘freedom in the
educational programmes of private schools’ and ‘giving carte blanche to

the government to eliminate terrorism’, the issue of observing the

freedoms stipulated in the constitution and its non—infringement by the

229 See ‘Usal-i dimakrasi bih qalam-i yik nafar dimakrat, p. 33.
230 Hizb~i ijtima‘yan—i ‘itidaliyan, ‘Dastar—i mashrah—i maslaki ya maram’namah~"i hizbi ijtima‘iyan—i
‘itidaliyin’, in Maram’namah’ba va nizam’ namab’ ha-yi abzab-i siyasi-i Iran dar duvumin majlis-i shira-yi

milli, ed. by Mansiirah Ittihadiyah (Tehran: Nashr-i Tarikh-i Iran, 1361), p. 101.

112



b)

parliamentary laws was raised, though in both cases the limits of the
people’s freedoms became more confined than what had been guaranteed
for them in the constitution;

The second criterion was that laws must not limit freedoms recognized by
religion. This rule was specifically referred to in discussions about
ownership while invoking the religious principle which states that ‘people
have command of their properties and their lives. We should also
remember that those in favour of religious laws usually invoked the same
religious principle in their opposition to the first majlis and some of its
laws such as the imposition of tax and customs tariffs as well as the pricing
of products. The second majlis probed the issue during debates on
transacting opium-—sap (shirab-’i taryak) and the right to excavate private
properties in search of antique objects;

The third criterion was usually discussed whenever no particular article of
the constitution or any sharia law was invoked. In such cases, majlis
deputies would consider compatibility with the ‘spirit of
constitutionalism’ or ‘the principles of natural right of freedom’ as the
criteria for the correctness of law. An example of such reasoning emerged
in discussions about the monopolization of the soap industry during four
sessions held in March and May 1910, and during discussions on the right
of resigned representatives to be employed in government departments.

Let us pay a closer look at examples of the application of these criteria.
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3.4.1. Constitution, the Scale of Limits to Freedom

Earlier, we saw how the constitution and its supplement, as the greatest achievement of
the first constitutionalism, were written with the intention to restrain arbitrary rule, with
legislators refusing to compromise the rights of the nation as much as possible. However,
the provision ‘except in accordance with law’ was the Achilles’ heel of the rights of the
people in the constitution in that it legally permitted future lawmakers to make
exceptions and to withdraw certain freedoms. Despite all this, the spirit of the
constitution was loyal to freedom and did not easily acquiesce to arbitrary interpretations.
It was such steadfastness that made it possible for the constitutionalists who were critical
of the press law to oppose the first majlis by referring to the constitution and to condemn
its act of passing a law that violated certain freedoms stipulated in the constitution. Several
times during the second maijlis, disputes broke out between the deputies who by resorting
to the pretext of ‘except in accordance with the law’ wanted to authorize interference in
people’s freedoms, and those who found the spirit of the law inconsistent with allowing
such interferences.

3.4.1.1. The Issue of Freedom of Education in Private Schools

The freedom of education in private schools once came up in connection to the following
question: Are private schools free from the interferences of the Ministry of Science and
Education to choose their curriculums? Representatives disputed over this issue.
Eventually, the following two articles of the bill proposed by the Minister of Education
were approved by a majority of the votes: (Article 9) ‘private schools must continue to
follow the official curriculum and regulate their programs by pursuing government order

step by step” and (Article 59) ‘any school that acts contrary to the official curriculum or
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that is not capable of carrying out that curriculum will be reprimanded and the Ministry
of Science has the right to shut the school down ...". They then voted on another article
according to which the Ministry of Education’s curriculum had to be pursued in home-
schooling cases, otherwise parents made taken responsible. This article was not
approved.?!

After the voting, Taqi'zadah pointed to a fundamental issue, saying that the bills
approved by the majlis were contrary to the freedom of education and learning stipulated
in Article 18 of the constitution; he explained that the majority vote in this regard was
therefore invalid, and that no voting should have even taken place. Freedom of education
and learning, he believed, was the distinguishing point between an arbitrary government
and a constitutional one without which ‘the country could not tread the path of
development. ... The greatest benefit of constitutionalism is this very freedom.” The only
restriction on freedom of teaching and learning that Tagi'zadah recognized was the
provision ‘except what is religiously forbidden’, which was stipulated in Article 18.
However, Shah'zadah Asad Allah Mirza, a deputy for Tehran and a member of the
i‘tidaliyan party, believed that Taqi’zadah’s objection was baseless since ‘in Articles 18 and
19 of the constitution, ... whatever is stipulated about freedom of education refers to
individuals, whereas whatever is stated about coercion refers to institutions, including
both public and private schools.” According to his interpretation, the constitution made
a distinction between the agents of freedom of teaching and learning, and attributed
freedom to individuals and not to institutions. Accordingly, absolute freedom would be

considered for education at home while school education would be bound by government

231 2nd Majlis, Session 12 Rabi IT 1328 / [23 April 1910].
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curriculum. The debate on the majlis floor did not come to fruition and was referred to
the Education Commission for its consistency with the constitution to be re—
4,232

examine

3.4.1.2. The Issue of Giving Carte Blanche to the Government

The most challenging question concerning freedom which was posed in the second majlis
was as follows: Can the law delegate absolute authority to the government to interfere in
individuals’ freedom in order to preserve security and put an end to chaos? This question
first arose following the assassination of several leading constitutionalists including Sayyid
‘Abd Allah Bihbahani in July 1911, an incident that made the majlis deputies furious.
Addressing the cabinet, Asad Allah Khan, a deputy for Kurdistan and a member of the
i‘tidaltyan party, asserted that they must wield their power to blind the eyes of those who
have opened fire in favour of arbitrary rule. He went on to aggressively add:

Blinding eyes, in this situation, is the first step of freedom—seeking. Blinding the eyes
[of these terrorists] for the sake of the peace of a hundred thousand people is nothing

but freedom-seeking.*”*
Following up on his speech in the next session, he warned the majlis that: ‘at present,
the country’s enemy is the Mauser; if yesterday the two monsters of arbitrary rule and
reaction (istibdad va irtija‘) were the enemy, today a third one appears that provokes
conflict, fuels sedition and uses weapons’. He then noted that, even though the
constitution has guaranteed freedom of association, it has made this freedom subject to
the condition of not being disruptive of order and security, and therefore planed methods

for how they can be controlled. Thus, it would not be contrary to the constitution if carte

232 See 2nd Majlis, Session 12 Rabi 1T 1328 / [23 April 1910].
233 2nd Majlis, Session 23 Rajab 1328 / [31 July 1910].
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blanche were given to the government to limit corrupt associations. However, regarding
freedom of the press, he pointed to a condition in the constitution that imposed
limitations on executors’ authorities. This condition stipulated that once a newspaper was
banned on grounds of being disruptive of order and security, its offence must be
announced within 24 hours after the banning. Accordingly, Asad Allah Khan concluded,
even entrusting carte blanche to the government would not be sufficient to rectify the
situation. Thus, he requested that the majlis declare martial law for three months so that
the government may disarm and disperse such associations.?**

In the same session, the chief minister Mustawfi al-Mamalik, the minister of war
Qavam al-Saltanah, and the minister of foreign aftairs, Navvab, demanded the delegation
of carte blanche to the cabinet for a certain period of time. Haj Aqa Shirazi, a deputy for
Fars and a member of the i%daliyan party, objected by saying that the purpose of such
carte blanche must be made clear, ‘so that the deputies become aware of what they are
voting for’. He preferred martial law to carte blanche. In his response, the minister of the
interior Farman'farma said: ‘the city is still not in such state of disorder to require martial
law’. The chief minister added that the ministers cannot guarantee to provide security for
the city ‘within the legal limitations (dar hudid—i ganini)’, and that they demanded ‘to
be given carte blanche for a limited period’. The minister of war then interpreted carte
blanche in four articles, three of which concerned disarmament, and the last one which

stated the following: ‘Article 4— Those associations and newspapers that cause corruption

and disorder will be constrained by force.’

234 2nd Majlis, Session 26 Rajab 1328 / [3 August 1910].
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The majlis was ready to vote on this proposal when it became ‘Abd al-Hamid
Khan Matin al-Saltanah’s?*> turn to speak. Expressing his satisfaction with the rejection
of the vague proposal of carte blanche, he described that day as a historic day in which
‘Tranians were an inch away from losing all the freedoms that had been achieved during
these four years’. Accepting the four explanatory articles proposed by the minister of war,
he then ambiguously opposed a part of Article 4 that entrusted the government with
absolute authority to limit the press. Indeed, he endeavored to interpret this authority as
that which implemented the rules and laws of the majlis. His attempt was rejected by the
minister of the post Asad Allah Mirza who argued that ‘even the legal authorities of the
government are gradually being denied’. Without responding to Matin al-Saltanah’s
concern about freedom of the press, Asad Allah Mirza diverted the debate to focus on
the difference between ‘the ban on weapons (mani aslabab)’ and ‘disarmament (nazi
aslahah)’ to prove that previous parliamentary laws referring to ‘the ban on weapons’ and
were not sufficient to account for the issue of disarmament.

The last attempt to impose some limitations on the government’s demand for

absolute authority was made by Mu‘azziz al-Mulk?3°

who insisted on determining when
and where carte blanche applied. He argued that ‘if these authorities are within the
boundaries of the law, they do not require parliamentary approval; if they are beyond the
law, they are exigencies of the situation and therefore it must be written: in Tehran and

for a certain period of time’. In response to this request, the minister of war added the

two conditions ‘in Tehran’ and ‘for three months’ to the government’s proposal. After

235 He was a deputy for Khorasan and a member of the Hay'at—i Mu’talifab Party.
236 He was also a deputy for Khorasan and a member of the hayar—i mu’talifab party, but tended towards

the I'tidaltyiun Party.
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these changes and limitations, the majority of the majlis voted in favour of granting carte
blanche to the government.

Eight months later, the majlis once again faced the freedom—vs.—security
dilemma. The new government, in its security program, had demanded having ‘carte
blanche in order to remove corruption (ikhtiyarat—i tammahb dar raf—i mavadd—i fisad)’,
once more under the pretext of fighting terrorism and providing security. The advocates
of carte blanche considered terrorism the greatest threat to freedom. Noting that the
constitution is an agreement determining the nation’s and the government’s boundaries,
one of the opposing representatives said that if the extent of authority stipulated in the
constitution is not sufficient for the government to fulfill its duties and carte blanche is
required, it should be put to a referendum. To give carte blanche to the government is
beyond the authority of the majlis and against the constitution.”*” In response to
opponents, the minister of interior Mirza $adiq Khan Mustashar al-Dawlah, who once
was the second majlis deputy for Tabriz before being appointed minister, distinguished
between arbitrary rule and carte blanche, stating that ‘arbitrary rule is the personal
decision made either by one person or by a group, whereas carte blanche is demanded by
the government from the representatives of the people and therefore reinforces the will
of the nation.””*® He then warned the deputies that they should not let fear of the return
of arbitrary rule prevent them from doing what they should do, otherwise they would
regret this negligence. In his opinion, the majlis debates over this issue were unrealistic

since outside the Parliament building, as he pictured it, the situation was ‘so appalling

237 2nd Majlis, Session 14 Rabi T 1329 / [15 March 1911].
238 2nd Majlis, Session 14 Rabi T 1329 / [15 March 1911].
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and chaotic that the deputies should give the government not only carte blanche, but also
whatever stronger authority imaginable in order to stabilize such a situation’.**’

Finally, Vahid al-Mulk, as the last opponent, noted that demanding absolute
authority to interfere in the freedom of the press and proceeding press offences in the
administrative courts (mahakim-i idari) rather than courts of justice (mabakim-i ‘adliyab)

violated three articles of the constitution:

Firstly, Article 71 of the Supplementary Fundamental Laws that introduces the
Supreme Ministry of justice (divan-i Gdalat—i ‘uzmd) as the place officially destined for
the redress of public grievances; secondly, Article 77 that says that the proceedings of
political and press offences must be open, and that where it is desirable that the
proceedings be private, this must be agreed to by all members of the tribunal; thirdly,

Article 79... ordering that in case of political and press oftences, a jury must be present

in the tribunals.?*

Despite the protests of deputies who tended to vote for freedom in the challenging
freedom—security dilemma, security triumphed once again. Without further clarification,
the government proposal for carte blanche was passed with 47 votes in favour, 17 against,
and 9 abstentions.

The ratification of carte blanche resulted in several objections throughout the
country. The Regent received protests from Hamadan and Khorasan asking him to fulfill
his duties in preserving people’s freedom and putting an end to ‘the violation of the
constitution, the deprivation of freedom, and reactionary return (‘awdat—i irtija%)’. After
these telegrams were read in a session on 29 June 1911, it was decided that the majlis
should respond to them. Aqa Mirza Murtazd Quli Khan, a deputy for Isfahan and a

member of the i‘tidaliyian party, prepared the following response:

239 2nd Majlis, Session 14 Rabi I 1329 / [15 March 1911].
240 2nd Majlis, Session 14 Rabi I 1329 / [15 March 1911].
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Relying on the philosophy of law, whereas there is no article in the constitution
stipulating the impermissibility of giving carte blanche, we have to refer to the
indication and the spirit of the constitution and its interpretation in order to discern
the compatibility or incompatibility of carte blanche with the constitution.
Furthermore, according to the very constitution which is the foundation of the new
system of governance, the majlis has the right to interpret the law... [and] the majority
of the majlis must always be obeyed as long as the country is under constitutional
monarchy. Nobody should dare to disobey the majlis, unless he himself is against the
foundation of Constitutionalism and intends to misuse the constitution to achieve his

own illegitimate goals. Since the majority means the majlis itself... to deny the majority

is to deny the majlis, which is to deny Constitutionalism.**!

So once again, the deputies in this session violated the minority’s rights under the pretext
of the right of the majority. Thus, they not only gave the government absolute authority
to interfere with the freedom of individuals, but also refused to recognize the minority’s

right to protest.

3.4.2. Is Parliamentary Law Legitimate to Put a Limit on Freedoms

Guaranteed by Religious Law?

A few months before the triumph of the Constitutional Movement, when Nazim al-
Islam Kirmani met Shaykh Fazl Allah Nari to gain his support for the movement, Nari
criticized Constitutionalism, asking Kirmani: ‘do you have any idea that, in a
constitutional government, I have to pay taxes if I wish to multiply the windows of this
room or to make two holes instead of one?”** Niiri’s opinion is rooted in his traditional
understanding of the figh. Relying on the Islamic principle which states that ‘people have
absolute command over their properties’, this view emphasises the right of individual
ownership and insists on minimizing the government’s interferences in the freedom of

the possessor to use his personal properties. However, public interest, the exigencies of

21 2nd Majlis, Session 2 Rajab 1329 / [29 June 1911].

242 Nazim al-Islam Kirmani, vol. 1, p. 322.
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production and business in the modern world, and the transformation of state function
often forced constitutionalist legislators to restrict some religiously legitimate freedoms
which had been common in the old order. In the same ways, it was possible that the
implications of a parliamentary law indicated the permission of something forbidden by
the sharia.

3.4.2.1. The Issue of Giving Exclusive Rights of the Opium—Sap

Trade to the Government

An example of the contradictions between parliamentary and sharia laws appeared when
the majlis deputies were addressing the following question: To what extent is it morally
and religiously allowed to give exclusive rights of trading opium—sap to the government
in order to gradually reduce its production and finally prohibit it and treat the addicts?
The deputies agreed that opium was harmful and that opium—sap was even worse,
therefore they were not against the restriction or even the prohibition of opium-sap
consumption. However, some of them found it humiliating for the government to have
monopoly of the opium—sap trade. Shah'zadah Abu al-Hasan Mirza Shaykh al-Ra’is, a
deputy for Mazandaran and a member of the hay’at—i mu’talifab party, believed that:

Tax could be levied on opium but not on burnt—opium, since burnt—opium, from which
opium-sap is produced, is evil (khaba’is) and according to the Qur’anic principle of
“[God] makes al—khaba’is unlawful to them™*, its trade is forbidden even for the
government. But if we consider burnt—opium as valuable and sellable, according to the
sharia, the possessor is free to sell it at any price and to anyone that he wishes; no one

can force him to sell it to the government or at a specified price.***

Another deputy added that ‘there is no point in discussing and voting on an issue whose

permissibility has been determined by the sharia as the majority cannot make any changes

243 The Qur'an (7:157).
244 2nd Majlis, Session 19 Muharram 1329 / [20 January 1911].
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in Islamic laws’.** This indicates that, for them, the legislation is only allowed within
the discretionary sphere of Islamic law (mantaqat al-firagh-i shar%) and religiously neutral

affairs (mubab).

3.4.2.2. The Issue of Possession of Personal Property

Another example of the contradictions between parliamentary and sharia laws arose when
the majlis was discussing a proposal stipulating that ‘excavation in quest of antique objects
in the lands of the country is absolutely prohibited except after receipt of official
permission from the ministry of education’. The question was whether such a limitation
was also imposable on private properties. Haj Shaykh ‘Ali Khurasani, a deputy for Sabzivar
and a member of the hayat—i mu’talifab party, said that ‘although this is a good article, it
negates a freedom, so a proviso must be added to exempt personal properties’.>*® Another
member of the hay’at—i mu’talifab Party and a deputy for Khuzistan, Shaykh Muhammad
‘Ali Bahjat Dizfuli, answered to this objection by arguing that all laws restrict a level of
freedom: ‘The law is always incompatible with freedom. Certainly, absolute freedom does
not exist ... the law always puts a limitation on freedom’.**’

While accepting the general principle that ‘all laws restrain freedom’, Shaykh al—
Ra’ts added that ‘the law only prevents the freedom which is religiously illegal or harmful
to another person’s freedom, whereas it is stated in Islam that people have absolute

command over their properties. He then asked Bahjat: ‘why do you adduce such

assertions about political affairs which are common in non-Islamic countries? Islam has

245 Muhammad Hashim Mirza, see 2nd Majlis, Session 19 Muharram 1329 / [20 January 1911].
248 2nd Majlis, Session 24 Muharram 1329 / [25 January 1911].
247 2nd Majlis, Session 24 Muharram 1329 / [25 January 1911].
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its own rules of ownership that differ from those of European countries where only the
possession of the land’s surface is transferrable to the consumer’.?*®

This debate did not reach to a conclusion and was finally sent to the commission

of education for further deliberation.

3.4.3. The Linkage between Law and Natural Right of Freedom

To what extent may the law restrain a person’s natural right of freedom? It was previously
noted that during the first constitutional period, the law was found as the preserver and
distributor of the public wealth of freedom; therefore, the utmost concern of lawmakers
was the legislation of such laws that placed limitations on the government’s authority to
interfere in an individual’s freedom. They certainly knew that, in the distribution of
freedom between people, everyone should have an equal share and no one should violate
another person’s freedom. Nevertheless, the central issue for lawmakers was how they
could reclaim a larger share of the freedom of the nation from the rulers and return it to
the people. Yet it was during the first constitutional era that Muhammad ‘Ali Furaghi,
in his discussion about the national monarchy (saltanat—i milli), emphasized that ‘since a
hundred years ago, everyone has been convinced that the nation must be autonomous and
that the state as the representative of the nation has a mandate to administrate on behalf
of the people and to preserve their rights’.?* Therefore, the state, Furiighi added, must
0

take on the two separate responsibilities of legislation and implementation of the law.?

Considering the fact that the law as a national contract must be in accordance with the

248 2nd Majlis, Session 24 Muharram 1329 / [25 January 1911].
249 Furtghi, I, pp. 785-786.
20 Furaghi, 1, pp. 785-786.
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nation’s will and vote,”' ‘the state must not be free to legislate whatever it wants, but
must be bound to observe some obligations and limitations’.?*? Insisting on the necessity
of the preservation of the public rights held naturally and inherently by all the people,
Furaghi wrote that ‘the legislation and implementation of the law must not be
incompatible with these rights, as the state has been established for the sake of preserving
these very rights’, namely, freedom and equality.”>* He went on to emphasize that ‘a law
is not legitimate and just unless it is compatible with the rights of the nation’.?**
Nonetheless, for him, an individual’s rights were limited by two boundaries: the rights
of others and public interest, which is sometimes given priority over personal interests.**>

This idea received more attention during the second constitutional era when the
chaotic exercise of personal freedom violated both the rights of others and public interest.
For instance, Sayyid Mustafa ‘Adl (Mansur al-Saltanah), a leading scholar of law and a
future minister of justice under Riza Shah Pahlavi, in his 1909 book Huguq—i asasi ya
adab—i mashritiyat—i duval determined violation of the rights of others and public interest
as two cases in which the person’s right could restricted.*® In a chapter devoted to
explaining the freedom of the nation, he listed the main cases in which the law could
limit an individual’s freedom for the sake of public interest and security. According to

him, such legal restrictions could be imposed on a variety of freedoms: personal freedom,

freedom of property, freedom of housing, freedom of trade, commerce and industry,

251 Furaghi, 1, p. 790.

252 Furaghi, 1, p. 830.

253 Furaghi, 1, p. 830.

254 Furaghi, 1, p. 830.

255 Furtghi, I, p. 831.

26 Sayyid Mustafa ‘Adl (Mansar al-Saltanah), Huqiiq—i asasi ya usil—i mashritiyar (Tehran: Nashr-i
Chashmah, 1389), p. 84.
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freedom of conscience, freedom of assembly and association, freedom of education, and
freedom of expression and of the press. 2’ He also added to the list some other cases in
which the law allowed the government to entirely and absolutely prevent a part of people’s
rights and freedoms in order to establish public order and security.””® Mustafd ‘Adl’s
providing such a long list of legal restrictions imposable on the people’s freedom in a book
entitled The Fundamental Rights or the Principles of Constitutionalism, indicated that the
central question of the thinkers of the second constitutional era had turned from the
question of restricting arbitrary rule into the question of restricting license and chaos.
Studying an example of the second parliamentary debates sheds light on this point.

3.4.3.1. The Issue of the Right of the majlis to Elect a Deputy for
a Region Whose Deputy Has Died or Resigned

The debate arose in response to the following question: ‘In the case that a majlis deputy
dies or resigns, may the majlis elect another representative for that region?” Many deputies
believed that the election of parliamentary members is a nontransferable right of the
nation. It should be noted that the second parliament had already elected 19
representatives on behalf of the people and yet the number of attendees at this session
(the 303" session) was 66, which was slightly more than half.*° To prevent such disorder,

some deputies proposed an article saying that a deputy who fails to come to the majlis for

257 See ‘Adl (Mansar al-Saltanah), pp. 97-115.

258 ‘Adl (Mangar al-Saltanah), p. 108.

259 2nd Majlis, Session 4 Shawwal 1329 / [28 September 1911]. A large number of the elected deputies
never came to the majlis, and a group of them left the majlis before the end of the period of delegation.
Only 39 persons completed the period of delegation (See Mansurah Ittihadiyah, Majlis va intikbabat az
mashrigab ta payan—i Qajar (Tehran: Nashr-i Tarikh-i Iran, 1375), p. 130).
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more than two months after his election must resign. Others believed that this was
incompatible with the freedom of the deputies.*®

Similarly, in a session which took place in June 1911, a discussion ensued about a
proposal stating that a resigned member of the majlis cannot apply for any government
job before the end of the period of delegation.””®' During this discussion, Aqa Sayyid
Husayn Ardibili, a deputy for Khorasan who was a member of the Democrat Party,
insisted that all Iranians had the right to be elected, to elect, and to apply for any
government departments. He introduced these three rights as ‘the natural rights of all
Iranians’ which no one must be deprived of.?*> However, this hope was not fulfilled; in
November 1911 and following the Russian ultimatum, the second majlis was
unexpectedly forced to close down by the government, and Iranians were for three years

deprived of the right of national sovereignty and the natural right of electing and being

elected.
3.5.  Concluding Remarks

By analysing a number of significant legal texts such as the Constitutional Decree, the
first Constitution and its Supplement, the first Press Law, and the Proceedings of the
first two majlises, this chapter has aimed to examine the Iranian legislators’ interpretations
of the second variable of the triadic concept of freedom, namely the restraint on freedom.
The research method, as explained in the introduction, is grounded in a hermeneutical

interpretation of Collingwood’s logic of question and answer. The questions, to which

260 Opposing their view, Murtaza Quli Khan, a deputy for Isfahan and a member of i%idaliyan, argued that
‘a deputy who has been absent with no acceptable excuse is preventing the freedom of other deputies’ (See
2nd Majlis, Session 4 Shawwal 1329 / [28 September 1911]).

2 2nd Majlis, Session 24 Jumada IT 1329 / [22 June 1911].

22 2nd Majlis, Session 24 Jumada IT 1329 / [22 June 1911].
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the above—mentioned texts must be understood as the answers, have been reconstructed

and the horizon in which such questions arose have been analysed. In conclusion, the

results of this study can be summarised as follows:

1)

2)

3)

The first legislative majlis in Iran faced two theoretical barriers: (a) the myth
of Divine Grace (farr—i izadi) according to which the shah’s will must be put
above all laws; (b) the idea of sufficiency of the sharia according to which only
the divine law has legitimacy. The constitutionalists gradually overcame both
barriers. Encountering the former, they interpreted the majlis which was
promised in the Constitutional Decree of August 1906 as neither an
independent judicial court (‘idalat'khanah) nor a consulting majlis (majlis—i
mashvarati), but rather as a consultative legislative maijlis (majlis—i shira-yi
qanin’guzari). Encountering the latter barrier, they made a distinction
between worldly matters and religious matters stating that the majlis had the
right to legislate only worldly matters and to enforce the law within the
discretionary sphere of Islamic law (mantaqat al—firagh-i shari) and religiously
neutral affairs (mubah).

Despite some resistance and objections, the majlis held the authority to
determine the limits of freedom or, as Na'ini said, ‘the degree of the King’s
authority and the nation’s freedom’. In such a horizon, the constitution was
considered as ‘the marker of the boundaries between the monarchy and the
nation’ and the majlis deputies were regarded as the guardians and distributors
of ‘the public wealth of freedom’.

During the first constitutional period (August 1906— June 1908), the concern

of the first majlis was to establish the rule of law. In legislating the
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4)

5)

constitution and its supplement, the majority of the majlis believed that the
main obstacle to freedom was arbitrary rule. Therefore, they endeavoured to
restrain the government’s illegal and arbitrary interferences in the people’s
freedom. However, they did not develop a rational criterion for identifying
legitimate and justifiable legal interferences. Using the ambiguous phrase
‘except in accordance with the law’ (magar bib bukm—i qanin) in 10 articles of
the Supplementary Fundamental Laws, the legislators provided the state with
the opportunity to limit the legitimate freedoms of the people under the
pretext of ‘legal interferences’.

During the second constitutional period (July 1909— February 1921), the main
concern of the second majlis was to restrain the chaos and to strengthen the
central government in order to put an end to domestic insecurity and foreign
threats. Chaos is a situation where there is an absence of all obstacles to
freedom, in such a way that the one who has more power enjoys more
freedom. To rectify such a situation, the majlis gave carte blanche to the
government and empowered it to interfere even in the freedoms guaranteed
by the constitution. As a result, the situation began to turn from chaos
towards arbitrary rule.

During the second constitutional era, the notion that a person’s freedom
should be limited by the freedom of others or by the public interests became
more acceptable. However, in practice, most of the legal limitations on a
person’s freedom were legislated by virtue of the priority of public interests

over personal interests.
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In both constitutional periods, by imposing and enforcing legal obligations on a person’s
activities, legislators attempted not only to ensure that the person’s freedom would not
violate the freedom of others, but also to guarantee the public interest of the society. It
is worth mentioning that legislators had a religious understanding of the notion of public
interest. This point will be further discussed in the next chapter through examination of

their interpretations of the purpose of freedom.

130



Chapter 4: The Aims of Freedom: The Question of
Permissibility

The meaning of the new word freedom ... is that those who claim
custodianship of the graveyard of Iran should not limit human
perfection to their own “scholarly” interpretations, but must let
humankind endeavour to recognize and pursue perfection using the very
tools given by creation.

Sir-i Israfil (5 September 1907, p.2)

Unfortunately, freedom, which is a foundation of the establishment of
constitutionalism, has been misused by a group of corrupters in pursuing
their incorrect purposes and corrupt ideas which go against the holy
sharia, so that freedom has been misrepresented to the common people
... We have therefore recognized it as our personal duty to no longer
continue our tolerance and silence [in this situation], firstly, for the sake
of religion and then for the preservation of the monarchy.

Muhammad ‘Ali Shah (1908, quoted in Sharif Kashani, pp. 221-222)

4.1. Is Freedom Intrinsically Valuable or Only Instrumentally Valuable?

The Iranian constitutionalists’ principal demand was freedom from arbitrary rule and
lawlessness, but did they also have a specific purpose of freedom in mind? The analysis of
this question leads us to a more general and fundamental question: to what extent should
freedom have a specified purpose? In other words, is it sufficient to know that we are /
would like to be ‘negatively’ free ‘from’ Y? Or should we, in addition to this, know that
we are / would like to be ‘positively’ free ‘to’ do / become Z? It was previously mentioned
that to some theorists, freedom is a dual relationship between an agent and a constraint
with there being no need to suppose a certain aim for freedom. If this question were asked
from Isaiah Berlin, he would reply:
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A man struggling against his chains or a people against enslavement need not

consciously aim at any definite further state. A man need not know how he will use his

freedom; he just wants to remove the yoke. So do classes and nations.***

Berlin and other proponents of ‘negative liberty’ hold that the concept of freedom can be
distorted by questioning the aim of freedom, because when one answers this question by
saying that he or she aims to do/to become Z, a number of value-questions would often
arise: Is Z worth doing? Is it an authentic, virtuous and rational action or state? Does this
action/state help to take control of the agent’s own destiny in his own best interest? And
more importantly, is he at all able to recognize his own best interest by himself? In
response to such questions, some theorists of ‘positive liberty’ cast doubt on a person’s
eligibility to determine the ‘true aim’ of freedom, delegating the responsibility of the
determination of such aim to authorities outside of the agent of freedom. Going one step
further, some theorists believe that such ‘true aim’ should be imposed on the individual’s
behaviour as a reasonable restraint or restriction upon which the happiness of the
individual and the society depends. For this groups of theorists, this restraint is the very
reasonable freedom of a person. Thus, coercion appears in the guise of freedom.
Although this concern of negative freedom theorists is worthy of consideration,
it cannot logically result in the conclusion that freedom does not need to be understood
as a relation between an agent and a purpose (whether specific or non-specific), since
freedom-seekers doubtlessly know that as soon as they break free of the chain of arbitrary
rule and lawlessness, there will be many new things they will be free to do, even though
they may not yet have decided which of them they will do. That is to say, not having a

specified aim is not the same as having no aim. Iranian constitutionalists were in such a

263 Tsaiah Berlin, Four Essays on Liberty (London, New York [etc.]: Oxford University P, 1969), p. xliii.
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situation. They demanded a political regime in which they would have more freedom
overall. Such freedom without a specific aim can be called ‘overall freedom’ which,
according to Ian Carter’s definition, is ‘the amount of freedom one has in either absolute
or relative terms, and represents some kind of an aggregation over one’s specific
freedoms.”%4

This is why, contrary to ‘the period of arbitrary rule (dawrab-’i istibdad), the
constitutional period is frequently referred to as ‘the period of freedom (dawrah-’i azadi)’
in the literature of the period.?®® This chapter reconstructs the questions and answers

which addressed the aim of freedom during the first constitutional period as well as the

second one.
4.2. Disputes over the Interpretation of the Aim of Freedom

The constitutionalists, whether clerics or laity, in explaining their understanding of
freedom both as the absence of certain constraints and as the presence of the opportunity
to do certain actions, repeatedly emphasized that they accepted neither freedom from the
constraints of obeying God and the law, nor freedom zo commit religiously prohibited
acts and to violate other people’s rights. However, their critics apparently believed that
freedom would not remain within these boundaries and that it could not be made
compatible with Islam. Suffice it to say that in the first months of the Lesser Arbitrary
Rule (istibdad-i saghir), several leading clerical figures of constitutionalism separately

highlighted such distortions in various ways. Interpreting the constraints on freedom,

%4 Tan Carter, ‘From A Measure of Freedom (1999), in Freedom: A Philosophical Anthology, ed. by Ian
Carter, Matthew H Kramer, and Hillel Steiner (Malden, MA: Blackwell Pub., 2007), pp. 434-39 (p. 434).
265 See, for instance, ‘Difa‘ [1]°, Sir-i Irafil (Tehran, 22 Jumada I 1325 [3 July 1907]), no. 6, pp. 2-5 (p.
4).; ‘Tashakkur’, Sir-i Irafil (Tehran, 29 Ramadan 1325 [5 November 1907]), no. 15, p. 1.; ‘Haq'shenast,
Sir-i Israfil (Tehran, 28 Shawwal 1325 [4 December 1907]), no. 19, pp. 5-6 (p. 5).
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N2'ini wrote on April 1909 (Rabi I 1327) that ‘by freedom we mean freedom from
enslavement by tyrants (rigqiyat-i tavaghit) and not withdrawal of the obedience to
God.””®® Two months earlier, Siqat al-Islam Tabrizi had similarly emphasized that ‘Iranian
Constitutionalism (mashriitab-5 irani) does not intend to establish heresy and to consider
customary law as the indispensable religious divine law’, and then argued that

Tyrants distort the meaning of constitutionalism for the sake of their own advantage
and call freedom ... irreligiousness and a violation of the sharia. What all nations want
is freedom from arbitrary rule, and this is the reason behind the conflict. Religion and
the state are separated; every believer has accepted the precepts of his own religion and
that is his provision for the hereafter. Good God! How can all this effort by both clerics

and the laity ... be for the sake of apostasy?”*’

Similarly clear was the constitutionalists’ emphasis on sharia and law in their explanation
of the aim of freedom. For instance, in the inaugural speech of the first maijlis on 18
August 1906 (27 Jumada IT 1324), Malik al-Mutakallimin presented the nation’s aim of
freedom as follows: ‘to say and to do whatever they find necessary for their interests,” ‘to
restore the past failures of the homeland’ and ‘to preserve the egg of Islam and the power
of the Monarchy’.?® Na'ini likewise pointed out that freedom of the press and freedom
of speech aimed to pave the way for the people’s awareness and to help them perceive the
country’s grounds of progress as well as the honour of independence and ethnology
(qumiyat'shindsi). He added that such freedoms would [encourage] the people to preserve

the great honour of religion and their solidarity for reclaiming the divine gift of freedom

266 N2'ini, 11, pp. 446—447.

267 Siqat al-Islam Tabrizi, 11, pp. 393—394.; Najafi Isfahani, 11, p. 327.

28 For the text of the speech see Mahdi Malik'zadah, Tarikh-i ingilab-i mashritiyat-i Iran (Tehran:
Intisharat-i ‘Ilmi, 1373), pp. 385-386.
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and lost religious rights, while also helping them receive education, edification, as well as
individual and national progress’.?®

Constitutionalists clearly explained what they meant by freedom and insisted that
people ignore the distorted facts presented by others.?”” Nonetheless, their opponents
adamantly claimed that the aim of the constitutionalists was nothing but the violation of
moral and religious values and public order through freedom. Why did the opponents
not endeavour to define a realm of liberty, albeit a very limited one, rather than totally
denying freedom? Why did they not try to give an interpretation of the constraints and
aims of freedom that would be compatible with Islam? Is it not true that, according to
the sharia, the only limitations on people’s freedom concern the abandonment of vdjib
(obligatory acts) and the committing of haram (forbidden acts), with absolute freedom to
do/ not to do mustababb, makrih and mubah (recommended, detestable and religiously
neutral acts)? Thus, pro-mashrii‘ab jurists could also accept freedom from every restraint
except the constraint of the sharia, o do everything except religiously prohibited acts;
such an interpretation could be considered a positive theory of liberty. Why did they not
do this? Why did those people who could present themselves as advocates of positive
freedom by endorsing an interpretation of ‘true freedom’ and by disapproving other
interpretations, prefer to oppose freedom in principle?

This is not an easy question to answer. Perhaps they were not aware of such a

possibility of interpretation and considered freedom a value belonging to a certain system

of values within a particular political structure incompatible with Islam. It is worth noting

269 N@’ini, 11, p. 482.
770 Gee Siqat al-Islam Tabriz, 11, p. 395. ‘Difa‘ [2]’, Sir-i Israfil (Tehran, 21 Jumada IT 1325/ 1 July 1907
[2]), no. 7-8, pp. 5-10 (p. 8).
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that, according to some reformists of the time, religious authorities were considered
eligible to interpret neither the constraints nor the aims of liberty. This attitude further
fuelled the scepticism of the opponents of freedom. For instance, when addressing the
question of whether there is any limit to human perfection and progress on 5 September
1907 (26 Rajab 1395), the editorial writer of the Sir-i Israfil emphasised that freedom is
the only necessary and sufficient condition for achieving progress. He then went on to
enthusiastically write:

The assistance and support of no generous king, the guidance and supervision of no
religious leader, and the endeavour and advice of no master of the path would be useful
for paving the way of human progress and perfection at all. It would be sufficient for a

man to be left alone to find his own way of progress and his own path to the perfection

of the soul.?”!

Addressing ‘the temporal as well as the spiritual authorities’” (ru’asa’-i rabani va jismani),
the author went on to add:

The meaning of the new word freedom ... is that those who claim custodianship of the
graveyard of Iran should not limit human perfection to their own “scholarly”

interpretations, but must let humankind endeavour to recognize and pursue perfection

using the very tools given by creation.””?

According to the author, freedom means nothing but possession of the absolutely
personal right to define humanity’s own perfection. Certainly, the boundaries of such
freedom can be expanded only to the extent that it does not harm others. The author
also briefly points out that the Quran and all jurisprudential treatises written by the ulama

must be taken into consideration in determining the limits of freedom.

2n ‘[Aya baray-i kamal va taraqqi bashari sar haddi hast?]’, Sir-i Israfil (Tehran, 26 Rajab 1325/ 5 September
1907 [2]), no. 12, pp. 1-3 (p. 2).

272 <[ Aya baray-i kamal va taraqqi bashari sar’haddi hast?]’, p. 2.
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This point was further discussed in an essay on the linkage between ‘the seal of
prophecy’ (kbatamiyat) and the principle of progress, published in the subsequent issue
of the Sir-i Irafil*”® The author of this essay, who is probably the same person as the
author of the previous essay, comes to a new definition of the seal of prophecy through a
set of premises. His conclusions can be reformulated as follows:

1) ‘Humanity has not yet reached perfection.’
2) ‘Changes in circumstances require the interpretation, contraction and expansion
of laws.’
3) ‘According to the principle of luzf (kindness), God, as the generous origin of
munificence (mabda’-i fayyaz), has to contentiously grant grace and benefit.’
Conclusion: The seal of prophecy means that, through Islam and the principle of
progress, man has been placed in ‘the path of his mission’, and has been given the trace
of ‘the divine commandments and his natural responsibility.” Thus, man was entrusted
with ‘all the requirements of his perfection and his life’ and it was made incumbent upon
him ‘to meditate on the Quran and infer the rules proper for each time and era from that
worthy treasure and infinite ocean.” This Quran ‘has provided Muslims with the principles
of all desires of every time through precise and allegorical verses’.

The methods of such meditation, interpretation, contraction and expansion of
laws, according to the author, are the very principles that the ulama employ in order to
justify variation in commandments due to the alteration of circumstances, and accidental
attributes (‘unvandt-i tariyab). This statement does not imply that, for him, the people

can define the aim of freedom by themselves whereas the restraints on freedom must be

273 ‘Al-yawm akmalt-u lakum dinakum wa atmamt-u ‘alaykum ni‘mat?’, Sir-i Irafil (Tehran, 3 Shaban

1325 / 12 September 1907), no. 13, pp. 1-3.
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defined by the wulama. On the contrary, this group of constitutionalists held that the
legitimate legislator of freedom was no one but the majlis. This point was clearly pointed
out in what one such constitutionalist wrote in the Sir-i Israfil:

A nation is indeed free, when no one is able to govern and dictate them arbitrarily.
Such a nation does need a guide, a leader, and a legislator, because the freedom of each
person must be to the degree that does not violate the freedom of others or do them
harm. Even so, no one is allowed to determine the degree of freedom; no king or
minister, no representative or judge, no one but the legislature. It is thus the law which
has no animosity towards anyone and no close friendship with anyone, and which

rewards and punishes based on merit, which is the true leader of fifteen million
274

people.
From this perspective, the shah, governors or clerics were no longer considered the higher
authority in the interpretation of freedom and the determination of its restraints and
aims. This was the major reason behind their opposition to freedom and the new political
structure necessitating it. The most effective way of justifying this disagreement was to
misrepresent freedom as incompatible with the commandments of Islam. However, in
the opinion of the freedom-seekers, these objections were not for the sake of Islam, but
rather stemmed from the opponents’ personal intentions. This point was explicitly
mentioned by not only extremist constitutionalists such as the Sir-i Israfil’s and Rib al-
Qudus’s writers, but also constitutionalist clergy like Na'ini, who, addressing proponents

of the mashrii‘ab in the Lesser Arbitrary Rule period, sarcastically wrote that:

From now on, we, the followers of the oppressor, can only dream of the time when we
could misrepresent freedom from the bondage [of the oppressor] as irreligiousness or
the demand of Zindigs, heretics and Babists (may Allah curse them all). At that time,

we distorted the constitutionalism which imposed limits on the cruel government by

274 “Tawgih-i vaziahati kih takuntn dar Iran bih khiyal-i an nistand’, Siir-i Israfil (Tehran, 11 Dhu’l Hijja
1325/ [15 January 1908]), no. 20, pp. 3-5 (p. 3).
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introducing it as a religion against the true faith. We forced Muslims to obey this

unblessed bondage and in return received lands, properties, awards, and rewards.””

Yet it should be noted that the opposition to the freedom voiced by the proponents of
mashrii‘ah was reflected not only in public positioning (such as Lavayip), but also in their
private letters written to their like-minded fellows. This fact casts doubt on the view that
this opposition as was merely a populist political action to defeat the constitutionalists,
behind which there is no true religion-based reason. For instance, in an unpublicized
objection in the form of a letter to Sayyid Ahmad Yazdi (who had accompanied Shaykh
Fazl Allah Nari in taking the bast at the ‘Abd al-‘Azim Shrine), a follower of his father,
Sayyid Kazim Yazdi (the leading anti-constitutionalist cleric in Najaf) wrote that
notwithstanding the threats and intimidations, Sayyid Kazim did not endorse
constitutionalists, because he believed that mashriitah would result in the emergence of
corruption, blasphemy, heresy and westernization (farangi'ma’abi) as well as the
propagation of profanity and impertinence towards the prophets and the Imams,
particularly the Prophet Muhammad and Imam Mahdi.?’® In light of such evidence, I
tend to suspend judgment on the motive behind the pro-mashri‘ab’s opposition,
attempting to reconstruct their arguments instead.

In order to precisely understand the pro-mashrii‘ab’s opposition to freedom, one
must compare it with Muhammad ‘Ali Shah’s opposition to freedom. It is hard to believe
that his opposition was driven by his piety and religiosity; the shah himself rarely had

such a claim. On the contrary, he often justified his objections under the pretext of the

275 N'ini, 11, p. 448.

278 For the text of Sayyid ‘Abd al-Husayn Yazd?s letter see Malik'zadah, pp. 513-514. For two other
examples see Sayyid Ahmad Tabataba'T’s letter to his son-in-law, Aqa Ziya’ al-Din, Shaykh Fazl Allah’s son,
as well as Shaykh Fazl Allah’s letter to his son both cited in Kasravi, pp. 363, 366—367.

139



fulfilment of his personal duty of ensuring people’s tranquillity and security, a task for
which God had made him responsible. Overall, Muhammad ‘Ali Shah had two approaches
in dealing with freedom and the mashratab during his reign. From the time of his
ascendency until 7 November 1908 (12 Shawwal 1326), when he issued a script abrogating
the constitutional decree, he claimed to be a supporter of the mashriizab. During this
period, unlike Nari and his followers, not only did the shah not condemn the principle
of freedom, but he also regarded it as a gift given to the people by him and his father, and
therefore, he claimed responsibility for preventing ‘the misuse’ of this blessing. However,
bombardment of the majlis and the gory suppression of the constitutionalists were
regarded by the shah as his devotion to duty. The shah’s second approach to the mashratah
came to light when the shah, having promised to reopen the maijlis and renew
constitutionalism, was seeking a way to break his promise. This was the time when he,
along with some anti-constitutionalist clerics, began to create a tide of religious
opposition to the mashritab and ‘the law of freedom and equality’. Using this opposition
as a pretext for suspending the election, he then wrote in a royal script addressing the
‘ulama':

Now that you have discovered the incompatibility of the foundation of the maijlis with

Islam and have issued decrees on its prohibition ... We will also totally abandon and

promise never to mention such majlis again.”’’

In the first approach, the shah’s criticism of freedom was nothing more than the
pp g

imposition of restrictions on the aim of freedom. Even though he seemed to agree with

proponents of the mashrii‘ab that ‘the corrupters’ (mufsidin) were employing freedom to

weaken the religion and the government, his objection targeted not the principle of

277 Sharif Kashani, pp- 239-240.
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freedom, but only the misuse of liberty. A clear example of such approach can be seen in
the shah’s telegram to the ‘wulama of Najaf, sent during the Lesser Arbitrary Rule.
Emphasising his role in the establishment of ‘the constitutionalism of the government
which is the freedom of the nation’ and on his attempt to persuade Muzaffar al-Din Shah

to approve the mashritah, Muhammad ‘Ali Shah wrote:

Unfortunately, freedom, which is a foundation of the establishment of
constitutionalism, has been misused by a group of corrupters in pursuing their incorrect
purposes and corrupt ideas which go against the holy sharia, so that freedom has been
misrepresented to the common people ... Even the leading clerics of Islam were

incapable of preventing them from such measures that were the purpose of freedom

— . =

and revolt (gharz-i azadi va shirish'talabi-i an’ha), to the point where they were about
to put the government and the [Muslim] faith (millat) in great peril and destabilize
Iran’s six thousand year-old monarchy. We have therefore recognized it as our personal

duty to no longer continue our tolerance and silence, firstly, for the sake of the religion

and then for the preservation of the monarchy.””®

In the second approach, the shah enjoyed the fruit of the pro-mashrii‘ab discourse which
had been formed since the bast of Nuri and his companions at the ‘Abd al-‘Aizm Shrine
(20 June — 16 September 1907/ 9 Jumada I — 8 Shaban 1325) and which had been
expanded during the Lesser Arbitrary Rule. Almost all their criticism of the mashriitab
was discussed in three important treatises written during this period: Hurmat-i
mashriitah, <On the probibition of Constitutionalism>, by Shaykh Fazl Allah Nari (1907 or
1908); Tazkirab al-ghdfil wa irshad al-jahil, <To Advise the Negligent and to Guide the
Ignorant> by an anonymous author (late 1908), and Kashf al-murad min al-mashriitab wa
al-istibdad, <To Discover the Meaning of Constitutionalism and Arbitrary Rule> by

Muhammad Husayn Tabrizi (1907). In addition to these treatises, some clerics and nobles

278 For the text of Muhammad ‘Ali Shah’s telegram to the clerics of Holy Shrines, Sharif Kashani, pp. 221-
222.
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of the major cities and provinces sent several letters and telegrams in response to a request
for a fatwa, in order to emphasise the contradiction between the mashriizab and Islam.
This was a political propaganda planned by the court to pave the way for abrogating the
mashritabh. On 7 November 1908 (12 Shawwal 1326), in a show of power performed at
Bagh'shahb in the presence of the shah and a number of merchants and clerics, about 200
of these telegrams were recited to show that a general consensus on opposition to the
majlis and the mashriatab was beginning to emerge, and that the shah therefore had no
option but to abrogate the constitutional decree.

The request for fatwa (istifta’) to which the ulama responded was professionally
written. Referring to a tawqi or rescript attributed to the twelfth Imam (wa’amma al-
hawadith al-waqi‘a fa’ arjia fiba ila ruwat akbbarind, ‘As to the occurring events, refer to
the narrators of our hadiths’), the istifia’ considered mashriitab an event stemming from
Europe and named freedom and equality the two foundations for such a political
structure. It then proposed three major questions: (1) Is constitutionalism compatible
with Islam? (2) Is the law of equality and liberty consistent with Islam? (3)How should
Muslims react to the emergence of constitutionalism in their countries? Malik'zadah has
cited about 90 responses to this request of fatwa, almost all of which have the same theme.
Among these responses, two telegrams put forth a new point; they emphasise not only
the illegitimacy of mashritah, but also the futility of religious constitutionalism
(mashriitab-i mashriiab).

Constitutionalism, as understood by the Europeans and other foreign nations, is based
on the law of equality between Muslims and infidels as well as freedom from religious
restriction and tolerance towards sinners. ... Moreover, even religious constitutionalism,

as suggested by some leading ‘ulamad, is impossible because it must accept the law of
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equality and freedom in order to be endorsed and recognized by other governments and

to be applicable to their citizens in Iran.?”

Considering such diversity, the opposition to freedom voiced by proponents of mashrii‘ab
cannot be reduced from their opposition to legislation into their opposition to the misuse
of freedom by corruptors. Legislation could be discussed both as the right to determine
a restraint on freedom and as an aim of freedom. In the previous chapter, we learned how
the proponents of mashrii‘ab opposed the legitimacy of the majlis as an institution
determining the restraints on freedom. This issue can be considered from another
standpoint and reformulated in the triadic relation of freedom as follows: in a
constitutional political system, people are free from arbitrary rule to legislate by
themselves. Facing such a proposition, the proponents of mashrii‘ab would say that even

if people are free from arbitrary rule, religion would not grant them freedom of legislation.
4.3. Freedom ‘to” Types of Freedom

Any statement about the types of freedom can be considered as a categorization of the
aims of freedom. Such categories do not precisely determine the aim of freedom.
However, descriptively speaking, they can always be considered as a list of priorities that
a person might pursue when free from restraints, and, normatively speaking, they can be
considered as a network of binding human rights. In order to provide a comprehensive
categorization of freedom, it is necessary to have knowledge of individual and social
human needs. Several Iranian thinkers of the late Qajar era attempted to distinguish

different types of freedoms.

279 The response text of Shaykh Muhammad Husayn Mazandarani, quoted by Malik'zadah, p. 885. See also
the response text of Shaykh Salman Sayf al-Islam Mazandarani, Malik zadah, p. 883.
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The first classification was presented by Akhtind'zadah.?*® He divided perfect
liberty into the two types of ‘spiritual liberty’ and ‘physical liberty’ which had been
confiscated from Iranians, the former by ‘authorities of Islam’ Culiya-i din-i Islam) and
the latter by ‘despotic rulers’ (farman’ravayan-i disputi). For further explanation of the
various subtypes of freedom, he referred to ‘the comprehensive European books’.?%!

Soon afterwards, Mirza Malkam Khan named six kinds of ‘essential liberties’
(ikhtiyarar-i sittab-’i  gzaririyah) as part of the fundamental teachings of the
faramiish” khanah,”** and later justified the necessity of these liberties in his treatise Sirat
al-mustaqim <The Straight Path>, by citing verses of the Quran and the prophetic Hadith.
The order of these liberties in Sirat al-mustaqim is as follows: freedom of body, freedom
of speech, freedom of press, freedom of thought, freedom of commerce and freedom of
assembly.?®* Talibuf Tabrizi added freedom of choice to this list. Similarly important, in
a chapter on the rights of people in his Huguq-i asisi < The Treatise of Fundamental Rights>,
Muhammad ‘Ali Furaghi presented the most complete classification of freedom by adding
‘freedom of property’, ‘freedom of domicile’, ‘freedom of education’ and ‘freedom of
petition’ to the list. Freedom of education, for him, was a part of ‘freedom of self and
‘freedom of beliefs and thought’. Considering the freedom to establish private schools as

a subset of this freedom, he regarded the prohibition on private education as both

injustice and contrary to prudence. To him, the freedom to submit petitions and requests

280 Akhund'zadah, Maktibat-i Kamal al-Dawlab, pp. 55-56.
281 Akhund'zadah, Maktibat-i Kamal al-Dawlab, p. 55.

282 Tuzvah-"i rapart-i shakhsi kih da darajah az faramash’khanah ra tiy kardah ast, in Faramasanri dar
Iran: az aghaz ta tashkil-i luzh-i bidari-i Iran, ed. by Mahmid Katird't (Tehran: Igbal, 1347), pp. 176-93
(p. 193).

283 Mirza Malkam Khan, ‘Sirat al-mustaqim’, pp. 482—-485.
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to legislative and executive powers was indeed the means of protecting other freedoms

and rights. Some major classifications of this period are compared in the following table:
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Mirza Mirza Ab Talibuf Sayyid Nasr | Muhammad | Mulla ‘Abd
Tikfaler Malkam Talib Tabrizi Allah Taqavi | ‘Ali Furighi al-Rasul
Khan Bihbahani Kashani
Freedom of Freedom of Freedom in
body identity deeds Freedom of self
(ikbtiyar-i Personal (azadi-i (burriyat dar (ikbtiyar-i nafs)
badan) freedom huviyat) a‘mal)
(security of life, Freedom of
property, property
reputation, (ikbtiyar-i mal)
honour, and Freedom in
commerce Freedom of other means of
[azadi-i domicile life
shakbstyab: (ikhbtiyar-i (azadi dar
itmindn dar jan manzil) sayir-i
va mal va irz lavazim-i
va namis va ta ‘ayym]g)
Freedom of kasb va tijarat]) Freedom of Freedom in
commerce business craft and
(ikhtiyar-i (ikbtiyar-i kar va commerce
kash) pishah) (azadi dar
san‘at va kasb)
. . freedom of Freedom of Freedom of Freedom of
Classification
thought opinion thought opinion
of freedom (ikbtiyar-i (azadi-i (burriyat dar (ikhbtiyar-i
khiyal) ‘aqayid) afkar) ‘aqayid)
Freedom of Freedom of Freedom of Freedom of Freedom in
writing press press (azadi-i press and writing and
(ikbtiyar-i (azadi-i matbiiar) expression the press
qalam) matba ‘ab) (ikbtiyar-i tab va | (azadi-i qalam
ighar-i afkar) va tab)
Freedom of Freedom of
assembly assembly Freedom of
(ikbtiyar-i (ikbtiyar-i ijtima‘ assembly
jama‘at) va tashkil-i (azadi-i
anjuman) majami’)
Freedom of
education
(ikbtiyar-i ta‘lim
va ta‘allum)
Freedom of
petition
(ikbtiyar-i ‘arz)
Political Freedom of
Freedom choice
(azadi-i (azadi-i
siyasiyah) intikhab)
Freedom of Freedom of Freedom of
speech expression expression
(ikbtiyar-i (azadi-i bayan) (burriyat dar
zaban) guftar)

Table (4): classification of freedom in the late Qajar literature
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Some of the aims of freedom are not included in these classifications though they were
well discussed during the constitutional period. Among them, one can name ‘freedom of
religion’, which the aforementioned writers might prefer to place under the more general
category of freedom of thought and opinion. Overall, freedom of assembly, freedom of
speech, freedom of commerce and freedom of opinion were the most important freedoms
for the thinkers of the time. All of these freedoms received particular legal consideration
in the first two legislative parliaments. The rest of this chapter examines the important

debates that surrounded these aims of freedom.

4.3.1. Freedom of Assembly

Attempting to attract audiences to share their concerns and thoughts, Iranian reformists
realised the significance of the freedom of assembly very early on. In their meetings, they
spoke of the crises and decline of Iran, and of the necessity to awaken people and rectify
affairs. Such discussions were often not tolerated by either government or some clerics.
This was why Malkam Khan, the founder of the faramiish’kbanab (founded sometime
between 1857 and 1860) considered the freedom of assembly the cornerstone of social
order and all kinds of freedom.”* Similarly, two years after the closure of the
faramiish’ khanah by Nasir al-Din Shah’s decree in 1863, Akhiind'zadah wrote:

O ye Iranians! If you were aware of the pleasure of freedom and human rights, you
would not be in the throes of such servitude and such humiliation. Rather, you would
seek knowledge, you would open several faramiish’ kbanahs and assemblies, and find

means of solidarity.”*

The lack of freedom of assembly in the pre-constitutional era left no choice but to set up

secret societies. After the unsuccessful experience of the faramush’kbanab, in his

284 See Mirza Malkam Khan, ‘Sirat al-mustaqim’, p. 193.
285 Akhund'zadah, Maktibat-i Kamal al-Dawlab, pp- 55-56.
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newspaper, the Qanin (published in London, 1307-1315 / 1890-1898), Malkam Khan
promoted a new association called the ‘Assembly of Humanity’ (majma‘-i adamiyat)
throughout Iran. Soon after the assassination of Nasir al-Din Shah (May 1896), new
associations came into existence. They were involved in various activities such as
establishing schools, publishing enlightening night letters, writing and printing revelatory
treatises as well as anonymously writing useful articles for newspapers published outside
Iran.”® On the threshold of the triumph of the constitutional movement, some of those
associations, such as the anjuman-i ma'‘arif, anjuman-i abrar, and anjuman-i makhfi-i
bidari, played a crucial role in mobilising revolutionaries and developing public awareness.

During the first constitutional period, the freedom of assembly was stipulated in
Article 21 of the Supplementary Fundamental Laws (signed by Muhammad ‘Ali Shah in
October 1907 / Sha‘ban 1325) as follows:

Societies (anjumans) and associations (ijtima‘at) which do not pose mischief to religion
or the state, and which are not injurious to good order, are free throughout the whole
Empire. However, members of such associations must not carry arms, and must obey

the regulations laid down by the Law on this matter. Assemblies in the public

thoroughfares and open spaces must likewise obey police regulations.**’

The content of this Article reflects the constitutionalists’ opinion on freedom of assembly.
As it was discussed in the previous chapter, freedom of assembly was one of the four
freedoms in which the Supplementary Fundamental Laws prohibited all interferences,
without adding the proviso of ‘except in accordance with the law’ (magar bib bukm—i

ganin). Nonetheless, the conditions determined in the Article itself could provide a

286 For a list of some well-known members of these associations and their activities in Kerman, Isfahan,
Azerbaijan, Tehran, as well as the Holy Shrines and Istanbul, see Malik’zadah, pp. 202-211.
27 Mutamim-i qanin-i asasi, <The Supplementary Fundamental Laws of October 1907>, 1907, Article 21.

English translation is cited from Browne, p. 90.
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pretext for interference because, although ‘not to carry arms’ has a clear and objective
sense, other parts of the Article (such as ‘not pose mischief to religion or the state’ and
‘not injurious to good order’) are so ambiguous that the Article could lead to the
suppression of the freedom of religiously or politically dissident associations.

In fact, both constitutionalists and anti-constitutionalists took advantage of such
ambiguous terms in confiscating their opponents’ freedom. For instance, when Shaykh
Fazl Allah Nuri and his followers began to separate themselves from the constitutionalists
and wanted to commemorate the death of the prophet’s daughter in the masjid jum‘a
mosque on 24 June 1907 (13 Jumada I 1325), the constitutionalists claimed that this
assembly was a conspiracy to incite people against mashratah. They therefore prevented
it from happening and asked Sayyid Muhammad Tabataba’i to exile (ikbraj) Shaykh Fazl
Allah, Mulla Muhammad Amuli and Mirza Lutf Allah. Tabataba’i said that Nari had
recently promised him that he would not oppose mashriitab; Tabataba’i added that, should
Nari break this promise, he would be the first to cast him out. The Sayyid was referring
to the Shaykh’s promise, given following the people’s objections against his behaviour on
20 June 1907, ‘not to commit any acts in disagreement with the holy national majlis’, ‘to
support the majlis everywhere’, and ‘not to set up any gatherings’.?®® Such a commitment
clearly deprived some opponents of mashriitab of freedom of speech and the freedom of
assembly.

On the other hand, the constitutionalists’ freedom of assembly was also
constrained on several occasions. For example, even though Articles 90 to 92 of the

Supplementary Fundamental Laws as well as the State and Provincial Associations Bill of

288 ‘Afsanah-"i khvab'ruba ya dastan-i bi‘asl’, Sir-i Irafil (Tehran, 15 Jumada I 1325 / 27 June 1907 [?]),
no. 5, pp. 1-4 (p. 4).
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May 1907 (Rabi II 1325), granted provincial associations the freedom to observe the
implementation of parliamentary laws, despotic local governors and opposing clerics
suppressed such assemblies whenever they could. The reason behind this was that the
provincial association, as the symbol of the mashriizab, was the most significant place for
constitutionalists’ gatherings in cities.?*’

In these two examples assemblies were not tolerated, although they were
apparently peaceful and harmless. Obviously, whenever a group of people gathered to
express their opposition, the freedom of assembly was further restricted. The proponents
of arbitrary rule as well as most constitutionalists failed to acknowledge such a freedom.
Sometimes, even the bast or the sit-in was not tolerated. This was despite the fact that it
had been a common and respected tradition which had provided an opportunity for
freedom of assembly even in the arbitrary rule era. In its latest examples during the
constitutional movement, the bast had paved the way for the free assembly of protesters
in the ‘Abd al-‘Azim Shrine and Ma‘simah Shrine in Qum, as well as in the British
Embassy in Tehran. When Nuri and his companions took bast at the ‘Abd al-‘Azim
Shrine, the Rih al-Qudus newspaper published an epistle which portrayed the shrine as
speaking and complaining of those who had gathered there:

They have fled to me in order to gain worldly wealth and destroy the basis of the
mashritab; they have converted this sacred place of angels to the profane place of evils
and demons ... Was it not possible to restrain these tyrannical pedants in the chain of

the constitutionalism in Tehran ... or to eradicate them and clean up Iran?**°

289 For some examples of such mistreatments and even persecutions occurred in Maka, Niyshabur and
Zanjan see Kasravi, pp. 444, 446.

29 ‘Maktab-i buq‘ah-i hazrat-i ‘Abd al-‘Azim’, Rith al-Qudus (Tehran, 4 Rajab 1325 [13 August 1907]),
no. 2, pp. 3—4 (p. 3).
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It should be noted that in this period, the right of assembly, even according to most
supporters of the freedom of assembly, was not considered intrinsically valuable. Rather,
the value of assembly was evaluated by the value of its aim. For instance, Na'ini attempts
to define ‘true’ freedom of assembly by emphasising that associations must sacrifice
personal interests for the sake of exalting the name of Islam and for preserving the human
society and the progress of mankind (hifz-i jami‘ah-’i naw%yab va taraqqi dadan-i naw?.>!
In a similar approach, in an article in the Rith al-Qudus newspaper titled “To Assemblies
or the Asleep Community’, a writer appreciates the role of European secret societies in
the development of Europe, the rebellion against tyrannical kings and priests, and the
establishment of constitutionalism and republics in western countries. He then criticizes
Iranian associations and enthusiastically expands an idealistic list of duties that
associations must abide by. This list includes publishing newspapers, establishing of

national schools and hospitals, supporting orphans and street children, as well as

encouraging agriculture and domestic industry.292

4.3.2. Freedom of Expression

Freedom of expression and freedom of opinion were the most controversial and
provocative freedoms among all types of liberties discussed in late Qajar political literature.
Seeking a remedy for Iran’s decline, many writers introduced freedom of expression as a
necessary condition for any reform to come. It was perhaps Mustashar al-Dawlah who
insisted on the significance of freedom of expression for the first time. Regarding it as

the result of the right of defence against cruelty (the fifth Article of the French

291 N@'ini, 11, pp. 487-488.
292 Khitab bih anjumanan ya jama‘at-i khuftigan’, Riih al-Qudus (Tehran, 25 Dhu’'l Hijja 1325 / [29 January
1908]), no. 16, pp. 1-3.
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Constitution), he made a linkage between the freedom of expression and the religious
principle of ‘commanding right and forbidding wrong’. The idea of linking these two
doctrines afterwards became a frequently recurrence. According to this understanding,
freedom of speech and writing is necessary for the expression of public interests and
expedience at the same time as it is limited within such a boundary. In Mustashar al-
Dawlah’s words,

Everyone from superior and inferior ranks is absolutely free to write and publish
whatever comes to his mind about the good and welfare of the country and the people.
If his thought and ideas are accepted by the nation, they will be praised, otherwise they

will be banned and deprecated.z(”3

In this point of view, freedom of expression has no value per se, rather it is valuable due
to the benefits achieved from expressing the public interests, criticizing shortcomings and
secking remedies to improve public affairs. That is why Malkam Khan identified this
freedom as ‘point of departure for all human progress’:

Since the soul of the world’s regulations depends on this point, hoping for
acknowledgement by the men of knowledge, we state that the point of departure for all
human progress among Iranians would be the primordial right of freedom to express
one’s own thoughts and opinions freely. Freedom of speech and writing in our age has

become the king of the earth.”*
Another Tranian reformist of the 19™ century named Navvab ‘Ali Mirza said that the
merit of freedom of expression is that issues would be discussed by ‘men of wisdom’ who
‘would certainly find the disadvantages and advantages of aftairs and decide to eliminate

or implement them ... [therefore] in political affairs and issues related to the progress of

293 Mustashar al-Dawlah Tabrizi, Yik Kalamab va Yik Namah, pp. 54-55.
%% Mirza Malkam Khan, ‘Nida-yi ‘Idalat’, in Risalab’ ha-yi Mirza Malkam Kban Nazim al-Dawlab (Tehran:
Nashr-i Nay, 1381), pp. 13652 (p. 145).
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the state and the nation, the freedom of all people [to express their] thoughts is a vital
issue.”?”

This approach to freedom of expression continued to be used throughout the
constitutional period. After the Lesser Arbitrary Rule put an end to the controversial
experience of freedom of press, Na'ini still considered freedom of expression to be a type
of the God-given freedom whose true meaning was ‘freedom from the dominance of
tyrants’ to remove the obstacles that prevent the awakening of the nation, to help people
become aware of the path to progress and national independence, to unify and mobilize
people to preserve the religion and regain the God-given gift of freedom and the usurped
national rights, and to benefit from education, edification and human and national
developments (istikmalat-i naw yab va vataniyah). Na'ini went on to write about the ethics
of freedom of expression, emphasising that this freedom should not be marred by the
commitment of immoralities such as defamation, blackmail, remonstrance or
vengeance.”°

The actual degree of freedom of expression in its written form (i.e. freedom of
press) can be assessed better than any other realm of liberty in Qajar Iran, since there are
numerous newspapers and articles showing the degree of freedom they had and how they
used it. Not surprisingly, the main theme of the newspapers of this period concerns the
question of Iran’s decline and backwardness and criticizes the external and internal factors

behind this crisis. These criticisms can be categorized into the following six subjects: (1)

the performance of state administration (including that of statesmen, courtiers and the

29 Navvab ‘Ali Bakhsh Mirza, ‘Mizan Al-Millal’, in Rasa’il-i mashragiyat: 18 risalab va layihab darbarab-i
mashrigiyat, ed. by Ghulam Husayn Zargari'nizhad, p. 470.
29% Na'ini, 11, p. 482.
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shah himself), (2) the structure and nature of the monarchy in comparison with other
political systems, (3) the performance of clerics as religious leaders and authorities, (4)
traditions and religious culture, (5) people’s sociocultural behaviours and customs, (6)
colonial and foreign powers’ interference in Iran’s internal affairs (especially the
interferences by Russia, Britain and the Ottoman Empire). Assessment of the contents
of these criticisms is beyond the purpose of this inquiry. Here, I only aim to examine the
extent to which these writings exceeded the boundaries of freedom with regard to the
legal and conventional norms of Qajar society. As discussed in the previous chapter,
according to the Press Law of February 1908, no one was free to publish anything which
was insulting to ‘His Majesty the King’ (Article 31), ‘seditious’ (Article 32), ‘harmful to
religion and Islamic beliefs’ (Article 33), or ‘disrespecting, defaming and discrediting to
individuals or bodies’ (Article 34). Likewise, they could not publish anything which
disclosed military secrets, created general anxiety, disturbed public tranquillity, invited
opposition to the official powers of the country, or distributed obscene images contrary
to chastity and modesty (Article 49). There are several examples of violation of such
stringent regulations by even well-known newspapers of the constitutional period.
Accusing them of favouring arbitrary rule, the newspapers sometimes harshly challenged
some statesmen and clerics, and even some representatives of the majlis and the

constitutionalist leaders.?®’

297 For instance, see a night-letter cited by Sharif Kashani (pp. 91-93) that, 20 days after issuing the
constitutional decree, accused the constitutionalist cleric leaders of receiving bribes from the court to step
down from the movement’s demands and to remain silent on the postponement of the establishment of
the majlis; also for an example of contemptuous criticism of the majlis for approving of Amin al-Sultanh’s
Prime Ministry, see ‘Ali Akbar Dihkhuda, ‘Charand-u-parand’, Sir-i Irafil (Tehran, 30 Dhu'l Hijja 1325
/ [3 February 1908]), no. 22, pp. 6-8.
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Through examining the reasons for the temporary or permanent ban on some
important newspapers of the first constitutional period, one can find examples of
extremism which tested the tolerance of the government or the majlis. The first
newspaper to officially be banned was the Sar-i Israfil. This ban occurred in June 1907
(Jumada I, 1325) after the 6 issue came out, because of an article titled ‘Zubir-i jadid
(The New Advent) published in 4™ issue. The article led to widespread objections by
both proponents and opponents of constitutionalism. They particularly had issue with
the following sentence:

Throughout 1300 years of lust for superiority and greed for closeness to the king, the
‘ulama have not managed to separate nonsenses from Islamic philosophy and publish a

brief treatise based on the wisdom of their own rightful path and in language suitable
298

for ordinary people.
Accused of heresy and lack of faith, the author of the article attempted to respond to the
accusation in a long article titled ‘Difi° (defence), published in the 7™ and 8 issues after
the removal of the temporary ban. He asserted that by wlama he never meant ‘Imams,
the saint (Culiya’-i mugarrabin) or the special representative [of the hidden Imam Mahdi]
(nuvvab-i khassab). Rather, his criticism was aimed at Muslim scholars who, confident
about the power of Islam, have not written the truths of Islam in ordinary language.
Emphasising that the newspaper aimed to equally criticise both political authorities and
spiritual leaders, the author wondered why even friends of this newspaper had bitterly
resented this approach.”®® Sayyid Jamal al-Din Va‘iz Isfahini was one such friend who,
feeling resentful toward the article, wrote a letter to the newspaper’s chief editor. While

maintaining that the writers of Sir-i Israfil were ‘noble Muslims, spirits of fairness and

298 “7uhir-i jadid’, Sir-i Irafil (Tehran, 8 Jumada I 1325 / 20 June 1907 [?]), no. 4, pp. 6=7 (p. 6).
29 See ‘Difa‘ [2], Siar-i Irafil (Tehran, 21 Jumada IT 1325/ 1 July 1907 [2]), no. 7-8, pp. 5-10.
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the essence of civilization’, Va'iz Isfahani asked why they had violated their limits, and
wondered at how ‘their pens were fierce like a flame and and they berated both the good
and the bad, while Shiite clerics have written many books for both common and educated
people’.3%

A month later, the second temporary ban was imposed on the Habl al-matin
newspaper which, in the 73™ issue, had complained of Malik al-Tujjar’s refuge in the
Russian Embassy. The ban was in fact due to the Russian Ambassador’s protest, but was
carried out under the nominal pretext of the lottery advertisement in the newspaper being
considered against the sharia. The general strike of all Tehran’s newspapers caused the
ban to last no longer than four days.*”! On 18 September 1907 (10 Sha’ban 1325) the
third official ban was issued by majlis. The Sur-i Israfil was closed once again due to the
clerics’ discontent with an article published in issue 12, on 4 September 1907 (26 Rajab
1325). This article was written in response to a simple question: ‘Are there any limits to
human perfection and progress?”*** On 7 November 1907 (1 Shawwal 1325) the Riih al-
Qudus was banned on charge of ‘directly insulting His Majesty the Shah’, according to
the new Minister of Education, Murtaza Quli Khan Sani® al-Dawlah.3%

Less than a week later, the Nayyir-i a‘zam newspaper was also closed down and

all copies of its fifth issue were collected. The reason for this ban, as Parvin has inferred,***

was the political editorial note that criticized the Anglo-Russian Treaty of 1907, the

300 Sayyid Jamal al-Din Va‘iz Isfahant, ‘Sirat-i maqalah-"i jinab-i mustatab Aqa Sayyid Jamal al-Din “damat
barakatuh”, Sir-i Irafil (Tehran, 21 Jumada IT 1325/ 1 July 1907 [?]), no. 7-8, pp. 10-13 (p. 11).

Nashr-i Danishgahi, 1377), pp. 492—493.

302 See above.

303 Ist Majlis, Session 2 Shawwal 1325 / [8 November 1907].

304 Parvin, p- 499.
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Shah’s reliance on Russia, and British foreign policies in Iran. Perhaps in an effort to
prevent such criticisms, the Minister of Education wrote the official decree of 13
November 1907 (4 Shawwal 1325) commanding journalists to stop transgressing
journalism’s boundaries’ (budid-i riznamah’nigari) and compelling them ‘firstly, to show
nothing but respect toward the holy monarchy; secondly, to write nothing about religion;
thirdly, to avoid complaining unless it is timely and provable.** This command was too
premature and ill-conceived to be carried out.

The Press Law passed in February 1908 (Muharram 1326) did not alter the
revolutionary attitude of extremist newspapers. For instance, in late April 1908 (24 Rabi
I 1326), an invective against Muhammad ‘Ali Shiah was published in the Musavar
newspaper, causing the Shah himself to complain against the newspaper to the court. The
article described the Shah as an unqualified ruler who, according to religion, lacked
eligibility, and accused him of breaking his oath of loyalty to the constitution, inciting
thugs to murder constitutionalists, depredation, and attempting to dismantle the
constitutionalism. It even accused him of drinking wine, getting drunk, and kissing young
men during nights and doing whatever he wishes to do during days instead of thinking
about the security of borders and the reform and development of the country.’*
Following the Shah’s complaint, the chief editor of the newspaper, Sayyid Muhammad
Riza Shirazi (known as Musavat) was summoned to court. However, he rejected the legal
validity of the sudden subpoena in a written response and refused to attend the court.

Making no reference to Musavat's correspondence with the court, Kasravi considers his

305 For the text of Sani‘ al-Dawlah’s letter see Asnad-i matbii‘at-i Iran, 1320-1332 H.Sh, ed. by Ghulam
Riza Salimi and Muhsin Rstayi (Tehran: Intisharat-i Sazman-i Asnad-i Milli-i Iran, 1371), vol. 2, p. 517.
396 Muhammad Riza Shirazi, ‘[Shah dar chih hal ast?]’, Musavat (Tehran, 24 Rabi T 1326 / 26 April 1908),
no. 21, pp. 1-5.
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refusal to attend the court a ‘rebellion’ (gardan kashi) and reports that instead of attending
the court “he [Musavat] wrote a list of evil deeds attributed to Muhammad ‘Ali Mirza
and his mother, Um-i Khaqan, on a large cambric and sent it to the bazar, asking people
to sign and write their testimony on it’.>"?

Two months later, the shah initiated the Lesser Arbitrary Rule and abolished the
freedom of the Press. The Lesser Arbitrary Rule should not just be summed up in the
suspension of the majlis. Rather, the greatest sign of tyranny was that in this period,
among all the newspapers published in the first constitutional period, only one
monarchist newspaper was published in Tehran and 19 or 20 newspapers (either pro-shah
or pro-mashritah) were published in other cities, while during the five-month period
between issuing the Constitutional Decree and the death of Muzaftar al-Din Shah, 13 to
15 new newspapers were published. Despite Muhammad ‘Ali Shah’s hostility toward the
majlis and free press, about 150 new newspapers (mostly constitutionalist) were published
during the 17 months following his coronation.’”® No doubt, the radical newspapers’
insults to the shah, opponent statesmen and pro-mashrii‘ab clerics gave the shah pretext
to prevent the mashrutah and to overthrow the majlis. Despite all his cruelty, the shah
found the opportunity to pretend to be innocent. Thus, when Shaykh Fazl Allah wanted
to explain the reason behind his refusal to support the mashriizab, he mentioned the
newspapers’ ‘unspeakable disrespect’ (is@’ab-’i adab-i ghayr-i qabil-i baz’ gi’i) to ‘the sultan
of Islam’ and mentioned ‘the sultan’s extraordinary patience with this disrespect’.*” The

shah was indeed not patient; however, it took a while for him to find the opportunity to

807 Kasravi, pp. 716, 693.
308 Parvin, vol. 2, p. 484.

399 Nari, ‘Risalah-"i Hurmat-i mashratah’, 1, p. 262.
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retaliate. At first, he wanted to exile certain writers such as Sayyid Jamal al-Din Va'iz,
Muhammad Riza Shirazi (the chief editor of Musavat), Jahangir Khan (the chief editor
of Sir-i Israfil) and Sultan al-"Ulama (the chief editor of Rith al-Qudus). Finally, after
bombarding the majlis, he brutally murdered all the named writers except the chief editor
of Musavat. Among the three revolutionary newspapers, Musavat (whose editor managed
to escape) was the most sharp-tongued and radical. About the editor of Musavar Kasravi
wrote that: ‘this man, among all the freedom-seekers, would be the first to deserve the
death sentence.”!”

Several months before the start of the Lesser Arbitrary Rule, another group of
the opponents of freedom of speech, namely the pro-mashria‘ab clerics, began their
opposition. Taking sanctuary at the ‘Abd al-‘Azim Shrine in June 1907, they issued a list
of demands; these included the addition of wulama supervision to legislation in the
Supplementary Fundamental Laws, and the altering of some articles in order ‘to restrain,
for instance, the press and newspapers from blasphemy and affronting the sharia and the
men of sharia and so on’.*!" Providing a detailed list of blasphemy committed by
newspapers up to that time — most of which have not been yet verified by researchers —
they presented the results of freedom of speech in a distorted way. Nonetheless, here I
shall cite some of these imputations in order to shed light on the opponents’ pretexts for
their opposition to freedom of speech:

In their entirely sinful newspapers, they sometimes wrote that the holy verses of the

Seal of the Prophets ... stemmed from hallucination caused by drinking camel’s milk

310 Kasravi, p. 716.
311 [Strat-i maqasid-i ‘ulama’-i alam va hujjaj-i Islam-i muhajirin]’, in Lavayih-i Aqa Shaykh Fagl Allab

Niiri (Tehran: Nashr-i Tarikh-i Iran, 1362), p. 48.
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and eating lizard’s meat and sometimes considered the Vali-i ‘Asr (The Guardian of the

Time), the Imam of the Age (may our souls be sacrificed to him) a chimerical matter.*'*

They sometimes interpreted the holy verse of hijab in a suggestive and lascivious way.
They sometimes persuaded weak-faith and ignorant people that taverns and

whorehouses have merits and benefits.’!?

And if you ask me about the blasphemy of those newspapers, I will say, for example ...
in the 183" issue of this Habl al-matin it is written that, in retaliation for the murders
committed by Ottomans in Uramiyah, Iranians must have stopped travelling to
Ottoman lands and making pilgrimage to the Imam Husayn Shrine and Mecca. Another
example is the proclamation of Caucasus’s mujahidin, sent to Tehran and then to Najaf,
... published in the 143™ issue of the majlis newspaper, in which they wrote that the
Prophet’s religion is archaic and that the Prophet [Muhammad] and Jesus are pupils
compared to contemporary European politicians and political scholars, and they
threatened anyone who mentioned the Prophet’s and Imams’ hadiths with death,
captivity, or plunder... And in the Sur-i Israfil newspaper, they called the prophet’s
religion an amusement; and in the Kawkab-i durri newspaper, they refer to their
forefathers as idiots and fools for having such beliefs and practices; and in the 13™ issue
of the Traq-i ‘ajam newspaper, they considered the majlis an alternative Kaaba and in
some terms even more significant than Kaaba, as people must turn their face toward
the majlis at the moment of death; ... and in his book, Talibuf regarded sacrifice and
zakat as foolishness. Similarly, Fakhr al-Islam wrote in his newspaper that the zakat
which is obligatory for Muslims to pay at the end of the Ramadan (Zhakat-i fitrah) and
the candles that are vowed for Ashura night as well as other benefactions are not enacted
by the law; and it is written in the Kawkab-i durri that man should not waste his life
by acquisition of figh and religious studies, but rather he must endeavour to improve

politics and increase his wealth. The idiot writer does not know that the affairs of

livelihood and death are in the hand of God.*!*

312 Rustam’abadi, p- 37.

313 Rustam'abadi, p. 37.

314 Shaykh ‘Al Lahiji, ‘Layihah dar Sarzanish-i Raznamah'ha va Mashratah’khvahan (Muntaba‘ah dar
Zaviyah-"i Muqgaddasah-’i Hazrat-i ‘Abd Al-‘Azim, Rajab 1325)’, in Rasa’il-i masbritiyat: mashriitab bib
ravayat-i muvafigan va mukbalifin, ed. by Ghulam Husayn Zargari'nizhad, 2 vols. (Tehran: Intisharat-i
Mu'assisah-"i Tahqiqat va Tawsi‘ah-’i ‘Ulum-i Insani, 1378), 1, 241-52 (pp. 248-249).
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4.3.3. Freedom of Work and Commerce

Along with the right of security and possession of personal property, the freedom of work
and commerce was emphasized in Nasir al-Din Shah’s Royal Proclamation of May 1888
(Ramadan 1305), many years before the Constitutional Decree was issued and some
political freedoms were legitimized by the first majlis. This proclamation stipulates that:

all our subjects are free and independent as regards their persons and property; it is our
will and pleasure that they should, without fear or doubt, employ their capital in
whatever manner they please, and engage in any enterprises, such as combination of
funds, formation of companies for construction of factories and roads, or in any

measures for the promotion of civilization and security.”"
However, there is no evidence to show that this proclamation helped to develop freedom
of work and commerce. The government could still confiscate personal properties with
no reason or legal permission.*'® Also, the taxation system and policy, particularly custom
tax, remained unfair and disordered. The authorization of major cities’ customs was
annually given to men of power and wealth in return for a small sum, and they arbitrarily
asked people to pay custom duties. The powerful merchants were exempt from paying

customs while small businesses and ordinary merchants had to bear their burden.?!’

315 See Nasir al-Din Shah. The English translation is quoted in Curzon, Persia and the Persian Question,
pp-460-461.

316 See Khusraw Shakiri, Pishinah’ ba-yi igtisadi-ijtima%-i junbish-i mashritiyat va inkishaf-i sasiyal dimikrast
dar Aan ‘abd (Tehran: Nashr-i Akhtaran, 1384), pp. 66—68, 94-97, 106-107.

317 Katouzian distinguished three phases for the Iranian economy in the nineteenth century: 180050,
1850-70 and 1870-1900. The period 1850-70, according to him, was the most flourishing phase while in
the last phase (1870-1900) foreign debts and decline in the value of Iranian currency (following the fall in
silver price on which the currency was based) brought about inflationary pressures. Despite such noticeable
deterioration, as Katouzian argued, the increase in the trade with Europe indirectly played a significant role
in weakening the arbitrary system. In an intensive and in-depth analysis, he outlined such indirect role as
follows: ‘first, the growing role of imperial powers exposed the weakness of the Iranian state and robbed it

of the traditional public belief in its omnipotence, thus prompting Naser al-Din Shah to tell E’temad al-
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Hoping to find a secure source of income to repay the loans borrowed from Russia
and England, the government had to reform the customs into a European style. This
reform created a new order, but was not able to remove the corruption in the system; as
a result, the increasing dissatisfaction with the operation of the customs apparatus (which
stemmed from the imposition of heavy custom tariffs, the contract made between the
Iranian customs and Russia as well as the discovery of a fancy—dress party photograph
which showed Joseph Naus, the Belgian director of customs, in clerical attire) became
one of the primary driving forces behind the Constitutional Revolution.>'® Another
excuse for merchants and guilds to join the Constitutional Movement was the protest
that formed when a few sugar merchants had the soles of their feet beaten at the order of
‘Al2’ al-Dawlah, the governor of Teheran, for allegedly having raised the price of sugar.

Both events indicated that an objective of the Constitutional Revolution was to
ensure the freedom of work and commerce. During the first and second constitutional
periods, legislators attempted to correct the taxation system and guarantee the possession
of personal property. However, two groups criticized these attempts: the first group,

namely the pro-mashrii‘ab clerics, regarded the imposition of common restrictions on the

Saltaneh that “the people’s eyes and ears had not yet been opened” under Fath’ali Shah. Second, their
payments for various concessions and privileges to the shah and state officials helped weaken the structure
of arbitrary rule from within. Third, the greater specialization in the production and export of raw materials,
the relative decline of manufacturing, the use of the telegraph as a modern means of communication, the
endemically rising inflation, the crippling deficit in foreign payments and the resulting accumulation of
foreign debt led to a structural disequilibrium in the economy which the traditional state apparatus could
not comprehend, let alone cope with. The turmoil that followed the death of Naser al-Din Shah led to

further deterioration of the economy’ (Katouzian, The Persians, pp. 166-169).

318 Malik zadah, pp. 227-228.; also see Vanessa Martin, ‘Constitutional Revolution, ii. Events’,
Encyclopaedia Iranica (Costa Mesa: Mazda Publishers, 1993), vol. 6, pp. 176-87.
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right of possession, such as governmentally determined prices or custom taxes, as a
violation of the religious principle which stipulates that ‘people have command of their
properties and their lives’.>!” The other group, from the perspective of social justice,
criticized the legislators’ efforts and demanded more revolutionary legislation such as the
transfer of the possession of agricultural lands to farmers.?® Repeatedly insisting upon
the dignity of work and workers and the proletariat’s significance in the country’s
development, this group warned against the unjust consequences of the new laws that
would cause wealth concentration and economic inequality. For instance, an editorial in
Sur-i Israfil wrote:

As much as civilization is developed through political freedoms and spiritual tolerance,
the enacted law increases the number of capitalists and major landlords and paves the

way for the dominance of the plutocrat and the privation of the poor.

In periods of absolute tyranny, although arbitrary rule (kbvud’sari) often causes
oppression and misery for most people, sometimes wars, internal struggles, and the ever
changeable will and desire of autocrats and governors lead to a distribution of wealth.
However the law, despite all its undoubtable public benefits, conserves the dominance
of the rich and the obedience of the poor, and maintains wealth concentration in certain

centres; it eternizes the supremacy of one part of society and perpetuates the slavery of

the other.*!

Criticizing political freedoms and modern laws and their roles in wealth concentration

from the perspective of social justice, the author goes on to recommend socialism:

If Iran’s children want to postpone reforming their social affairs until their political and
spiritual issues have been resolved, they will not only lose their national balance ... for

a while, but they will also make the future generations’ task a million times harder.

319 For further discussion about this issue see chapter 3.2.

320 For instance see ‘[Tawsi‘ah-"i filahat], baqiyah az numrah-"i qabl’, Sir-i Israfil (Tehran, 28 Shawwal
1325 / [8 November 1907]), no.19, pp. 1-3 (pp. 1-2).

321 ‘[Aya islahat-i siyasi muqaddam bar islahat-i ijtima‘ ast?], baqiyah az shumarah-"i 27’, Sir-i Israfil

(Tehran, 12 Rabi II 1326 / [14 May 1908]), no. 29, pp. 1-3 (pp. 1-2).
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The author believes that there are no obstacles in this path, because,

[Firstly] holy Islam is the religion most compatible with the principles of socialism and
[secondly] as there are few capitalists in Iran, there is good opportunity for the pursuit
of any kind of social reform ... now, employing the pro-poor principles of the holy Islam
would be sufficient to eliminate any existing economic dominances and to prevent any

prospective authorities of wealth (igtidar’ ha-yi muknati-i mustagbal).’*

Some other aspects of work as an aim of freedom were also examined by the intellectuals
of the time; these included issues of forced labour, freedom of career choice, meritocracy
in governmental jobs, and illegal business. Overall, it can be said that freedom of work

was among the widely-discussed questions in both legal and socio-political literatures.

4.3.4. Freedom of Thought and Lifestyle

Freedom of thought or freedom of conscience, which should not be mistaken for freedom
of religion and freedom of speech, is the freedom to hold or examine an idea, opinion or
thought, independent of the opinions of others.

In late Qajar Persian literature, this freedom was addressed by terms such as
ikhtiyar-i kbiyal (liberty of imagination), dzadi-i ‘aqayid (freedom of opinions), and
burriyat dar afkar (liberty of thought). Here, I consider this freedom in its wider sense,
including the freedom of religion and even the freedom of lifestyle, as most intellectuals
of the time used the word agidah / ‘aqayid, in its broader sense, to include both religious
and non-religious opinions. Furthermore, they believed that the changes in cultural
behaviours and lifestyles went hand in hand with changes in thoughts and viewpoints.
Yet demanding freedom of religion as a pillar of constitutionalism was not tolerated;

accordingly, proponents of this freedom often preferred to discuss it under the more

322 ¢[Aya islahat-i siyasi muqaddam bar islahat-i ijtima ast?]’, p. 2.
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general title of the freedom of opinion. By contrast, opponents of freedom often rejected
any new ideas or new behaviours as Westopbilia (farangi ma’abi) and heresy.

Many years before the Constitutional Revolution, (approximately 1858 -1860
/1276-1277), Malkam Khan Nazim al-Dawlah wrote in his Daftar-i tangimat, that ‘the
opinions of the Iranian people will be free”**. It seems that by ‘opinions’ (‘aqayid) he also
meant the freedom of religion. It has been said that there were some attempts to
incorporate freedom of religion in the Constitution and the Supplementary Fundamental
Laws, but those attempts failed and the Twelver Ja'fari school of Shia Islam was stipulated
as the official religion of Iran.*** Muhammad ‘Ali Shah and some other opponents of
mashriitab claimed that most constitutionalists were corrupt, Zandiq, Babi, materialist
and Westophile, and that by ‘freedom of religion’ they meant nothing but ‘freedom from
religion’. The representatives of the first majlis responded to these accusations several
times. For instance, in a speech explaining the constitutionalists’ intentions, Sayyid Nasr
Allah Taqavi stated that:

We would like our religion, namely Twelver Shia Islam, to be widespread, common and
accepted among ourselves. However, we intend neither to disturb other nations’
religions and beliefs nor to force anyone to convert to our path, ‘There is no compulsion

in religion’;’® if they find our beliefs rational and defensible, they can accept them,

otherwise, they shall have their religion and we shall have ours.”*®

A more conservative position held by some constitutionalists was to basically deny support

for freedom of religion rather than trying to separate ‘freedom of religion’ from ‘atheism’.

323 Mirza Malkam Khan, ‘Daftar-i tanzimat, p- 39.

324 See Muhammad ‘Ali Shah’s telegram to the ‘ulama of Najaf cited in Sharif Kashani, pp. 221-222.

325 Qurian, 2:256

326 Sayyid Nasr Allah Taqavi, [Ma‘na-yi pulitik va zararat-i taghyir-i an]’, in Ras@’il-i mashrigyat: mashritab
bib ravayat-i muvafigan va mukhdlifan, ed. by Ghulam Husayn Zargari'nizhad, 2 vols. (Tehran: Intisharat-i
Mu'assisah-"i Tahqiqat va Tawsi‘ah-’i ‘Ulum-i Insani, 1387), 1, 607-17 (pp. 611-612).

165



As one of the clerics of Tabriz wrote (in October 1908) in response to the pro-mashri‘ah
‘Islamiyab Association’:

A rumour has been maliciously circulated by proponents of arbitrary rule that some
[constitutionalists] want to have freedom of religion and to conduct some irreligious

affairs. Yes, atheists have always existed and they intend to utter and conduct whatever

they have in mind, but the constitution has limited them.*”’

The fact is that the opponents of mashrizab and other new ideas spread negative
propaganda which limited people’s freedom in doing many things that in principal are
religiously neutral affairs — such as wearing glasses or non-traditional clothes — because
they were afraid of being branded as Westophile, Babis or irreligious. Malik'zadah who in
his youth had witnessed such accusations being made against his father, Malik al-
Mutakallimin, narrates that sitting on wooden benches in schools, wearing short dresses
or high-heeled shoes, listening to music, shaving beards and having long hair, sitting on
chairs, learning foreign languages, natural sciences and geography and any other acts that
reeked of imitation of European manners were considered to be Westophilia, impiousness
and atheism. Painting and sculpting were not permitted. Reciting rugab for Imam Husayn
and his family was a necessary part of weddings. Socialising with non-Shia was forbidden
and pious people avoided eating not only European food but also potatoes and tomatoes
which had been introduced from Europe.>*® There is no reason to doubt Malik'zidah’s

report. What he says about ordinary people’s hesitations in accepting new opinions and

327 Kalima-tu haqq, yurad-u biha al-batil (Ramadan 1326 / October 1908), in Rasd’il-i mashritiyat:
mashritab bib ravayat-i muvafiqgan va mukbalifan, ed. by Ghulim Husayn Zargari'nizhad, 2 vols. (Tehran:
Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-i ‘Ulam-i Insani, 1387), 11, 113-27 (p. 126). See also chapter
5.3.1.

328 Malik'zadah, p- 70.
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phenomena had been repeated in various other sources. Such superficiality was thus
illustrated in a note published in the Rih al-Qudus newspaper:

The dashmashti calls the fukuli (trendy person) Babi; and the kulah’namadi (rustic
fellow) calls someone who wears clean clothes and washes himself of dirt ... dabri and
la'maghab (materialist and irreligious) ... and someone who puts a turban on his head
for the sake of charlatanry and mendicancy and knows nothing but eating and sleeping,
calls other clerics polytheists and infidels as they have just chosen the path of learning
contemporary knowledge in order to add the livelihood sciences (ilm al-ma‘ash) to their
religious sciences (lm al-ma‘ad) ... Unfortunately, this nation still regards newspapers
as misleading books, journalists as Babis, teachers and students of foreign languages as
infidels, and learning new sciences (which are impossible without knowing French) as
causes of loss of faith. ... Two years after the mashritah, this nation has yet learned
nothing but the label ‘Babi’ ... For a long time now, anyone who understands

something or has a little conscience has been called Babi.**

It may seem that both reports are the constitutionalists’ exaggerations; however, the same
purport can be found in anti-constitutionalist literature. For instance, in Rajab 1325 /
August 1907, a pro-mashrii‘ah cleric named Shaykh ‘Ali Lahiji, blamed constitutionalists
in his address to the people:

Due to excessive intimacy with newspapers, your perception and consciousness have
been changed and you tend to socialize with Europeans, westernized people, materialists
and atheists as well as Jews, Christians, Zoroastrians and Babis ... You have been
deceived by the vain words and fruitless promises of a few crafty atheists and materialists
creating expectations of the county’s prosperity and wealth as well as subjects’ freedom.
And you have disobeyed the “lama and righteous people ... whereas they had been your

lifetime leaders.”
Lahiji believed that the mashrizah’s majlis consists of a number of materialists, Babis,
westernized people and ignorant Shias. For him, the supporters and providers of such a

majlis were ‘the people who had cultivated Iran’s lands through establishing new schools

329Maknanat-i Khatir, Rib al-Qudus (Tehran, 26 Safar 1326 / [30 March 1908]), no. 21, pp. 1-2.
330 Lahiji, 1, p. 247.
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and taking their immature children to those schools in order to make materialists out of
them and let them become like the Europeans in using glasses, sticks, top hats, trousers
and high-heeled shoes, and in destroying Islam by urinating while standing up’.**!

To this writer and his like-minded fellows, those who believed in new modes of
thought and who advocated such ideas in new schools were no more than Westophiles
and materialists. Therefore, it is clear that from this viewpoint, freedom of thought would
not be tolerated. Another representative of this attitude castigates the emerging schools

and their teachers when he writes that:

These schools are built upon misrepresentation and are the workings of the devil. Their
teachers are beasts by nature and angels by appearance... Not only are their teachings
built upon misrepresentation, but they also pursue the path to Vienna and Paris. Alas,
they are companions of materialist Westerners... [Their teachings consist of] smirking
at the rules of the holy sharia, bathing in Western fragrances, breaking their fasts during
the day in the holy month of Ramadan, calling the “lama savages and regarding the

ritual purity (taharat) as obsession, while wiping their own behinds with paper.’**
Another description that reveals the clash between the traditional and Westophile ways
of thought and life can be seen in Mirza Husayn Khan Ansari’s novel Shaykh va Shitkh
(published in Muharram 1331/ December 1912), which also displays the mutual suspicion
between the two sides and the negation of freedom of thought by extremist traditionalists.
The author places the two characters, one a seasoned man of the Bab al-Qasr seminary
(Shaykh) and the other a young student at the Julfa teachers’ school (Shukh), against one

another as representatives of the two opposing sides. The Shaykh first accuses shukh of

331 Lahiji, 1, pp. 247-248.
332 ‘[Taqaddus-i saltanat va ma‘ayib-i mashratiyat]’, in Ras@’il-i mashragiyat: mashritab bib ravayat-i
muvafigan va mukbalifan, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani,

1387), 1, 305-51 (p. 331).
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being a Westophile, and castigates the Westophile as occupying a step even inferior to

that of the Westerner himself:

While the Westerner only lacks faith in the last prophet, the Westophile lacks faith in
all prophets, from Adam to Muhammad, and even in the creator himself. The
Westerner imbibes a few sips of wine for the sake of digestion, while the Westophile
consumes an endless flow of wine and spirits, and saunters drunkenly on the streets.
While the Westerner stands upright when urinating, the Westophile urinates against

the wall, thus contaminating his garments with the spillage.”*

Shuakh then starts humiliating Shaykh and calls him a pedicular lousy whose thought is

nonsense and worthless. The Shaykh gives a pungent reply, emphasizing that the new

behaviours of Westophiles do not lead to edification:

Standing upright when urinating, eating soup with a fork, going to the toilet
bareheaded, entering the room in shoes, addressing each other as Monsieur, sitting
around a table, sleeping on a sofa, ... wrapping cigarettes, forming moustaches, cutting
hair with a clipper, ... none of these things have edified or purified anyone. Edification
needs austerity... we, the indigents, have lucubrated fifty years and have burnt the candle

at both ends ... yet we are not purified.”**

Such superficiality did not leave room for deeper thinking about freedom of thought and

reduced an intellectual contestation into a derogatory and pejorative conflict. Both sides

of the conflict between the traditional mode of thought and the modern one accused each

other of ineffectiveness and futility. However, their arguments consisted of nothing but

ridiculing each other’s habits and attitudes.

333 Mirza Hasan Khan Ansari, ‘Ganjinah-"i ansar ya ruman-i shaykh va shakh’, in Bunyad-i falsafah-’i siyasi

dar Iran (‘asr-i mashratiyat): talaqi-’i andishah-’i siyasi-’i Islam va Iran ba gharb, bib ingimam-i davazdaah

risalab-’i mubim-i siyasi, ed. by Musd Najafi (Tehran: Markaz-i Nashr-i Danishgahi, 1376), pp. 410—46 (p.

412).

334 Ansari, ‘Ruman-i Shaykh va Shakh’, pp. 414—415.
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4.4. Concluding Remarks

It can be inferred from what was discussed above that in most of their interpretations of
the aim of freedom, constitutionalists considered an action permissible only if it was
compatible with the public interest as well as the material and spiritual progress of
individuals and society. Theoretically, the aim of freedom could not have been the doing
of an action that harmed another person or violated his/her freedom. Furthermore, ‘the
right to be wrong,’ even if it harmed no one, was never defended. Such a right would
include the right to assemble for fruitless affairs, the right to utter blasphemous or void
words, the right to conduct harmless ‘haram’ jobs or trades and the right to hold wrong
beliefs. Nonetheless, in practice, freedom turned into chaos and licence in both the first
and in the second constitutional periods. This fact has been acknowledged not only by
opponents of mashriitab, but also by constitutionalists; the point of difterence is that, for
the latter group, chaos and violations of boundaries, especially in the first constitutional
period, originated from anti-constitutionalist conspiracies and incitements which aimed
to defame mashriitab.>> This is in spite of their admittance of the fact that the majority
had not accurately understand freedom and interpreted it as lack of obstacles in doing
whatever they desired. After the conquest of Tehran and the establishment of the second
constitutional era began a period of plunder, chaos and disorder in which the
constitutionalists themselves were involved. Some causes of such a crisis were the
weakness of the central government, disputes between the leader of the first mashratah
and the commanders and leaders of the second mashritah over the leadership of the

movement,>*° and the confusions and uncertainties of the troop of Bakhtiyari and the

335 See Malik'zadah, pp. 713-715, 723-726.
336 See Malik'zadah, pp- 1324-1327.
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337

troop of Mujahidin®”" who lacked regular stipends and obeyed no one. And last but not

least were the arbitrary interferences of foreign governments such as the Russian
ultimatum.***

The unfortunate consequence of such a situation was metaphorically portrayed by
Mirza Hassan Khan Ansari in the form of a dialogue between a young man and an elder
man, who represent modern Iran and old Iran respectively:

‘Oh brother! To what degree do you find freedom and hurriyar?’ [Asked the young].

Listening to the young man whole-heartedly, the old man bitterly wept and replied:

Yes, this situation is a dot on hurriyat (yik nuqtah bala-yi burriyat ast), yet I had thought

freedom meant that human-beings would not be servants of Satan’.>’

The author finely emphasizes that if one transgresses the boundaries of freedom even so
much as a dot, hurriyar (<2~) or liberty will turn into kbarriyar (<w3) or foolishness.
Transgression of the boundaries of freedom and its misuse, whether caused by the
incitement of tyrants or rooted in people’s ignorance, revived a fundamental question:
Has such a nation become entitled to be free? This question belongs to the set of
questions regarding the first variable of the triadic relation of freedom, namely the agent
of freedom. In addition to examining the interpretations of the agent of freedom, the

following chapter will address this question.

337 See Sharif Kashani, pp- 420—421.; Malik'zadah, pp. 1285, 1345-1354.

338 Malik zadah, pp- 1509-1510.

339 Mirza Hasan Khin Ansari, ‘Nashdara ya dava-yi dard-i iraniyan’, in Bunyad-i falsafab-’i siyast dar Iran
(‘asr-i mashritiyat): talaqi-’i andishab-’i siyasi-’i Islam va Iran ba gharb, bib inzimam-i davazdaah risalab-’i
muhim-i siyasi, ed. by Musd Najafi (Tehran: Markaz-i Nashr-i Danishgahi, 1376), pp. 447-98 (p. 451).
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Chapter 5: The Agents of freedom: The Question
of Eligibility and Equality

Yet, in Iran, advocating an assembly of representatives and insisting on
the establishment of the law of equality and talking about freedom and
complete justice (as it exists in all blissful civilized nations) are nothing
but flogging [the patient who is unable to move] and forcing him to
gorge half-cooked camel meat.

Attributed to Nasir al-Mulk (July 1906, quoted in Kasravi, 126-127)

This freedom was confiscated by a sovereign guardian at a time of chaos
when the Iranian people were not capable of protecting it due to their
earlier negligence. Muzaftar al-Din Shah maintained the custody of this
freedom under the title of his independence until a time when Iranians
would become capable of protecting it and once they requested this
freedom, it would be returned to them.

Talibuf Tabrizi (January 1907, Masa’il al-hayat, pp. 100-101)

I am not saying, like Nasir al-Mulk, that it was too early for Iran to have
constitutionalism. If Iran had remained under arbitrary rule, it would
always have been too early for constitutionalism. What I am saying is
that the movement was immature.

Ahmad Kasravi (1940, p. 218)

What person is entitled to be free? This question is more vital for freedom-seeking
pioneers than it is for their descendants, because they, implicitly or explicitly, maintain
that they are the first generation to realize their right to freedom, and therefore must
have an answer to the question of what distinguishes them from their ancestors. The
Iranian pioneers of the freedom-seeking movement asked themselves the similar question
of whether the right to freedom is inherent or acquired. If inherent, why were our fathers

deprived of this right? And if acquired, what should we do to deserve it? An equally
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important question was whether all Iranian people must equally benefit from freedom.
These questions refer to two significant aspects of the first variable of the triadic relation
of freedom: the eligibility of the agent of freedom, and the equality of agents in having
freedom. Besides addressing these two issues, this chapter will also discuss the actual

effects of religion and gender upon the agents’ freedom in late Qajar Iran.
5.1. The question of eligibility of the agent of freedom

Late Qajar writings on the eligibility of the agent of freedom can be regarded as an answer
to one of the questions formulated below. Some of these formulations have been explicitly
stated, while others can be reconstructed from the texts. The formulations can be grouped
as follows:

Group (A): What is the right time for giving freedom to an individual/nation?
Who can identify this time? Who gives them this freedom?

Group (B): When an individual or a nation has not yet reached its rightful time
of freedom, does it mean that it is not eligible to have freedom, or does it rather mean
that it is incapable of using its freedom? Does giving freedom mean admitting an inherent
right, or granting/privileging a right?

These formulations partially overlap, because all are involved with conceptions
such as the ‘eligibility of freedom’. Accordingly, it might not be possible to regard a given
text as an answer to only one of these questions. However, it can be said that the question
of eligibility first emerged in the formulations of group (A), with deeper reflections
leading to the questions in group (B). Accordingly, I shall begin with the first group of

questions.
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5.1.1. Immaturity or Incapability, That Is the Question

‘Do you think that it is possible to give freedom to this people?” This is a question asked
of Malik al-Mutakallimin by a Russian orientalist, called Nicola Manoski, when he
observed the protesters migrating from Tehran to Qum.*** The questioner’s utterance
reveals his belief that this was not the right time to grant freedom to Iranians. He
reminded Malik al-Mutakallimin that most of the Iranian people were illiterate and
ignorant about the new world conditions. Moreover, not one national party had existed
to prepare them for the socio-political changes. Malik al-Mutakallimin, however, had a
different approach to the issue. According to him, freedom was an unconditional divine
gift. Human beings could achieve freedom since God gave them freedom and wisdom.
God had not denied primitive man his freedom, nor had he postponed his freedom on
grounds of his having to first be civilized and literate.’*! Accepting that most Iranians
were still ignorant, Malik al-Mutakallimin pointed out that such a weakness could not
justify withholding freedom; rather, he believed that freedom would be an essential
requisite on the path to civilization.**?

This was what Malkam Khan had been promoting many years before Malik al-

Mutakallimin. Considering freedom as a requirement for obtaining civilization and

knowledge, Malkam Khan attempted to introduce to the Iranians a new sense of

340 He reports that he observed a massive group of migrating people, and met with some of the leading
figures of this movement such as Sayyid Jamal Va‘iz and Malik al-Mutakallimin, as he had already heard
about them through a socialist party (kumitab-’ ijtima ‘tyin-i ‘Gmiyiin) in Caucuses (Malik'zadah, pp. 364—
365).

341 Mirza Nasr Allah Malik al-Mutakallimin, cited in Malik'zadah, pp- 364-365.

342 For his view on the significance of promoting education and literacy see also his sermon in Association
of the Clerics Union (Mirza Nasr Allah Malik al-Mutakallimin, ‘Khulasah-"i Nutg-i Jinab-i Haj Mirza Nasr
Allah Malik al-Mutakallimin dar anjuman-i muqaddas-i ittihadiyah- tullab-i muhtaram-i ‘ulam-i diniyah
(shayyad Allah arkanah)’, Sir-i Lrafil (Tehran, 17 Rabi IT 1325 / 30 May 1907 [?]), no.1, pp. 5-6.
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humanity compatible with the era of modernity and progress (tajaddud and taraqqi).
Naming this civic human being ‘Gdam’ (Adam), he identified adamiyat (to become adam)
and the union of adams (ittifiq-i adamiyan) as the only way to remedy Iran’s decline and
establish the rule of law.*** When Malkam Khan had not yet publicised his invitation to
adamiyat, the world of the faramiish”khanah was to him a small sample of the civilized
world of ‘Gdamiyan’. And the criterion for admission into this world — which was called
‘the city of knowledge’ (madinab-’i ilm) by its members — was deemed to be loyalty to
the triadic pillars of the faramiish’ khanab, namely equality, liberty and fraternity, (musavat,
ikhtiyar and jama‘at), an account of the masonic universal motto. This is evident in the
report written by an anonymous member of the faramiish’kbanah to Nasir al-Din Shah
after the dissolution of the association around 1861.>*

Supporting the same position, most constitutionalists maintained that ‘the
development of knowledge’ (tawsi‘ab-’i ma‘arif) was conditional upon replacing arbitrary
rule with the rule of law. Proponents of constitutionalism indicated that they preferred
the ‘first freedom, then public awareness’ strategy to that of ‘first public awareness, then

freedom’. However, this idea was challenged by some thinkers. For instance, Shaykh

Muhammad Shirazi, known as the Philosopher, a member of the anjuman-i makhfi-i

343 Although the idea of ‘Gdamiyat’ can be traced back to faramiish’ kbanab’s teachings, his organized efforts
for developing it began later with the publication of his newspaper, Qaniin. In Qaniin (established February
1890), he attempted to identify his readers with a new identity in order to lead a social movement toward
the establishment of the law. He called them ‘ddam’, a common name which is the ‘title of the lord of all
creatures’ (laqab-i ashraf~i makhliqat) and ‘the requirement of Islam’, so that anyone with any belief can
enter this group and no tyrant can hurt someone on grounds of his being @dam (See Qaniin, no. 26, p.4).
Addressing the readers of the Qaniin newspaper, Malkam Khan warned them that ‘if, God forbids, you are
not adam ... immediately stop reading this paper and do not touch it again’ (Qaniin, no. 13, p.1.). ‘Become
adam, and demand the law! (adam bishuv va Qaniin bikkvabh!) (Qaniin, no. 10, p.3) was the motto of the
newspaper.

344 See ‘Rapurt-i faramashkhanah’, pp. 178, 188.
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bidari (the Awakening Secret Association), declared the following at the eighth meeting
of the anjuman in Muharram 1323/ March 1905:

Do not mention anything about freedom. Ignorant people must remain like obedient
slaves. Even if our country becomes law-abiding or constitutional, or better yet, a

republic, will there not be again the same despots and the same tyrants? Yet they would
appear in the guise of lawgivers and would ruin our fate (bib libas-i ganin”kbvabi dar

mi’ ayand va pidar-i ma ra mi’ sizanand).*®

The most well-known representative of this view is Nasir al-Mulk who, at the threshold
of the constitutional period, believed that the Iranian nation was not yet eligible for
freedom and the constitutional state.**® It has been said that ‘Ayn al-Dawlah made Nasir
al-Mulk (political expert educated in England who had gained the respect of clerics) write
a letter to Tabataba’1 confirming that it was still too early to provide constitutionalism in
Iran, after TabatabaTs insistence on pursuing the establishment of the Gdalat’khanab
which had been promised by Muzaffar al-Din Shah in response to the wulama’s first
migration to the ‘Abd al-‘Azim Shrine (The Lesser Migration).**” Admiring Tabataba’i
as a patriotic man who was deeply concerned about Iran’s suffering, Nasir al-Mulk states
that the cure chosen by him is not effective for the patient:

Yet, in Iran, advocating an assembly of representatives and insisting on the
establishment of the law of equality and talking about freedom and complete justice
(as it exists in all blissful civilized nations) are nothing but flogging [the patient who is
unable to move] and forcing him to gorge half-cooked camel meat ... Not all places
across the vast land of Iran are like the streets of Tehran ... There are also predators
and wildlife, there are Lurs, Kurds, Shahsavans, as well as Qashqais ... These ideas that

throughout the world are the substance of prosperity, dignity and honour, would be

345 Shaykh Muhammad Shirazi, quoted in Nazim al-Islam Kirmani, vol. 1, p. 282.

346 For a criticism of this conservative idea see ‘Ali Akbar Dihkhudi, ‘Du kalamah khiyanat’, Sir-i Israfil
(Tehran, 17 Rabi II 1325 / 30 May 1907 [?]), no. 1, pp. 2-3.

37 The letter is quoted by Nazim al-Islam Kirmani (vol. 2, pp. 454-462) and Kasravi (pp. 126-132).
Referring to TabatabaTs son, however, Malik'zidah cast doubt on the authenticity of this letter

(Malik'zadah, p. 177). Nonetheless, the view expressed was fairly widespread at the time.
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in today’s Iran, in my opinion, the source of anarchy, destruction, humiliation,
insecurity and thousands of other immoralities. Because we do not yet have the
knowledge and capability for the establishment of the new regulations, spreading these
ideas would publically weaken the awe and authority of [absolute] power ... Suppose
that today, His Majesty the Shah would, willingly and of with his complete satisfaction,
issue a rescript bestowing complete freedom on the country and pronounce that your
Excellency should set up a majlis of representatives, then what would you do? To form
this one majlis, you would need at least a thousand cultivated men conversant with the
new world conditions and aware of the rights of nations and international law ... I swear
that if you were to intend to select them diligently, you would not be able to find even
one hundred such men throughout Iran. Then why are you shouting? For whom are
you struggling? ... To change the current situation into a new order and regulation we
need adam (I mean learned man (%lim) in the modern knowledge); I swear to God that
we need @lim! By the Quran, we need @lim! By the Prophet, we need @lim! By Murtaza
‘Ali, we need alim! By Islam, by the Ka'ba, by the religion, by the faith, we need @lim!

We need alim! We need @lim!>*
Addressing Tabataba’i, Nasir al-Mulk goes on to add that the Iranian people would
criticize Tabataba’i in the Day of Judgment, asking why he had not done what he could
have for the sake of their virtue and happiness. He adds that, if Tabataba’t were to tell
them about affairs such as migrating to the ‘Abd al-‘Azim Shrine and writing letters to
the government, the people would respond by saying that he should have familiarized
them with new world conditions, since the means to spreading knowledge had been in
the hands of the clergy alone. This, the people would say, should have come before
attending to other affairs. Nasir al-Mulk, at the end of his letter, puts forward the idea
that the religious schools should not be the ‘house-of-the-lazy’ (tanbal’ khanah); rather,
they should be equipped with order and properly programmed to teach students not only

religious knowledge, but also modern sciences. Under such conditions, he adds, two

348 Nasir al-Mulk, ‘Namah-i Nasir al-Mulk bih Tabataba’¥ [Jumada I 1324 / July 1906], in Ahmad Kasravi,
Tarikh-i mashriitih-"i Iran (Tehran: Hermes Publishers, 2010), pp. 126-32 (pp. 128-129), and Nazim al-
Islam Kirmani (vol. 2, pp. 454-462).
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cohorts of such students would graduate within twelve years, and Iran would have a
sufficient number of well-educated men (adam-i Glim).>*

In addition to revealing the writer’s opinion on the Iranians’ immaturity to have
freedom, this letter implicitly indicates two further points: firstly, the writer
metaphorically considers himself a pathologist who argues with another pathologist over
diagnosing the roots of Iran’s weakness as well as its cure, and disagrees with him
particularly on identifying the right time to give freedom to the nation. This means that
the élite and the intellectual leaders of the society are the referees of the eligibility of the
agent of freedom. Secondly, the writer implies that it is the shah who can give freedom
to the nation. This may refer to the idea of ‘freedom as a royal gift’ and can be regarded
as an answer to the last aforementioned question in group (A): Who gives freedom to a
nation? After the issuing of the constitutional decree this question received more
attention,” when a number of writers admired Muzaffar al-Din Shah for giving freedom
to the people. There were also two rival opinions — the first considered freedom as a divine

gift while the second regarded it as a natural right.

349 Nasir al-Mulk, pp. 131-132.

350 This question and answer, as Herodotus reports, can be traced in the ancient Persian. Explaining the
priority of monarchy over oligarchy and democracy, the Achaemenid king Darius the Great (c. 550-486
BCE), spoke thus: ‘Whence, I ask, was it that we got the freedom which we enjoy? Did democracy give it
to us, or oligarchy, or a monarch? As a single man recovered our freedom for us, my sentence is that we
keep to the rule of one. Even apart from this, we ought not to change the laws of our forefathers when
they work fairly; for to do so is not well.” (Herodotus, The History of Herodotus, trans. by George Rawlinson
(London: John Murray, 1862), vol. 2, p. 396). It should be noted that in this report the word freedom
probably means nothing more than being released from jail and slavery; therefore, this elementary

conception of freedom should not be anachronistically compared with modern socio-political freedoms.
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5.1.2. Who Gives Freedom to a Nation?

As discussed in the previous chapter, the constitutional decree does not make any
reference to the freedom of the nation. The shah only briefly hints at the freedom of
expression for the representatives of the majlis, and then claims that this freedom and
security are given by his royal will. The idea of the shah as the source of freedom was
maintained by a number of traditional proponents of monarchy as well as some
constitutionalists. For instance, in Ramadan 1324, an anonymous writer wrote:

Happiness and fortune have assisted the auspicious shah in accepting the advice of men
of wisdom, reform and progress, and in sympathizing with the nation and the ruined
country, for he has granted them the majlis, freedom of expression, and the freedom to

establish laws in order to promote justice and security and to protect lives and property

as well as rights and duties.”'

At the same time, Mirza Abu Talib Zanjani, a pro-mashriz‘ah cleric, maintained that, he
had been a proponent of constitutionalism and freedom since the time of the wulama’s
migration to Qum, so he wrote a letter to the shah asking him to give freedom to his
subjects and to constitutionalize the monarchy. Zanjani warned the people that ‘the
priceless gift of freedom’ granted by the kind shah should not be misused or sordidly
employed in achieving immoral personal aims.** Zanjini’s opinion is shared by Sayyid
Nasr Allah Taqavi, a constitutionalist cleric and a representative of the first majlis. He
also believed that freedom was a magnificent gift that, due to Muzaftar al-Din Shah’s

generosity and kindness, had been given to the people without their having demanded it

351 ‘Maktab-i Shahri: [Ahammiyat-i sarvat dar istiqlal-i mamlakat va rah’ha-yi tahsil-i an]’, in Ras@’il-i
mashbriitiyat: mashriszab bib ravayat-i muvafiqan va mukbalifan, ed. by Ghulam Husayn Zargari'nizhad, 2 vols.
(Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani, 1387), 1, 585-93 (p. 589).

%2 Mirza Aba Talib Mujtahid Zanjani, ‘{(Maraz ra qabl az istila ‘alaj kunim]’, in Ras@’il-i mashritiyat:
mashrigab bib ravayat-i muvafigan va mukbalifan, ed. by Ghulam Husayn Zargari'nizhad, 2 vols. (Tehran:
Intisharat-i Mu‘assisah-"i Tahqigat va Tawsi‘ah-"{ ‘Ulum-i Insani, 1387), I, 169-71.
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or suffered for it. For him, subjects are the liberated slaves of the shah though they are
not eligible for such mercy. Therefore, they must always be grateful to him and pray for
his health and success. Contrary to Taqavi, most constitutionalists tend to believe the
source of freedom is not the shah, but that it rather stems from God or is inherent in
human nature.

Contrary to its two rival ideas, the idea of ‘freedom as a royal gift’ has not been
well explained in late Qajar writings. Although it is not clear why the shah should be
supposed as the source of freedom, this belief can reveal much about the benefits that the
enemies of freedom hoped to gain from this idea. It is worth mentioning that when
Muzaffar al-Din Shah, who was often known as a just and benevolent king,*** passed
and his successor, Muhammad ‘Ali Shah, who had a desire for arbitrary rule from the first
day and finally put an end to the majlis and constitutionalism, sat on the throne, the idea
of freedom as a royal gift began to wane.> Not being the giver of the constitutional
decree, the new shah could only claim that he had not neglected to support the mashritab

and had assisted in its establishment which was considered by him as the freedom of the

353 The epigraph identifying and dating the majlis building on Baharistan Street was the phrase “‘dl-i
Muzaffar (Muzaffar’s Justice)” a famous chronogram stands for the date of Iranian Constitutionalism
(1324).

%54 For instance, On 15 Jumada I 1326 (15 June 1908), in their letter to Muhammad ‘Ali Shah, the majlis’s
representatives complained about the interference of the Court entourage and reminded him that their
demand for reform in monarchy (taghyir-i maslak-i saltanat) relied on two principles, first, that the political
powers derives from the people and second, ‘the sovereignty is a trust confided (as a Divine gift) by the
people to the person of the king.” That is to say that according to them freedom is not a royal gift rather
the monarchy itself is bestowed on the shah by the people. In reply to their concern, Muhammad ‘Ali Shah,
unprecedentedly, opens his letter by introducing himself as: Sultan ibn Sultan ibn Sultan ibn Sultan in order
to remind them that his dynastic antecedents reaching back to Fath ‘Ali Shah. Rejecting popular
sovereignty, he then states that his concession to constitutionalism and to the peoples’ role in public affairs
was out of his paternal kindness (for the text of majlis’s letter and the shah’s reply, see Malik'zadah, pp.
713-715, 723-726.)

180



nation. However, he could, and he did, claim that the nation was not eligible to gain the
gift of freedom and that he accordingly had the right to take their freedom back at his
discretion. Inventing this pretext, in his telegram to the ‘ulama of Najaf, he wrote that to
remedy the country’s chaos and disorder, he considered it ‘his right and personal duty’ ‘to
dispossess and prevent freedom’ (tard va man‘i azadi).>>

In such conditions, even if the constitutionalists could theoretically accept the
idea of freedom as a royal gift, in practice they preferred not to award the custody of
freedom to its enemy, Muhammad ‘Ali Shah. Finding no value in freedom, the
monarchists and the proponents of mashrii‘ab, on the other hand, were loath to defile the
honour of the shah with this imperfection. Likewise, they refused to consider freedom as
a divine gift or natural right. Absolving the shah, God, and nature, they had to place the
responsibility of being the source of freedom on someone else. In Tazkirab al-ghafil wa
irshad al-jahil, which is attributed to Shaykh Fazl Allah Nuri, mashratab is identified as
the unpleasant foundation which leads to the aberrance of the granting of absolute
freedom.**® Shaykh Absi al-Hasan Marandi, another clerical opponent of
constitutionalism, sarcastically says that the mashriizab assumes itself to be promoting
justice and equality while it has given freedom to dissolute people (ahl-i fujiir). From this
viewpoint, ‘delusive freedom’ (@zadi-i mawhimah) is not a right to be pursued, but a false

assumption that has emerged with constitutionalism.**’

3% See Muhammad ‘Al Shah’s telegram to the ‘ulama of the Holy Thresholds (‘azbat-i ‘aliar) quoted in
Sharif Kashani, pp. 221-222.

356 Niuri, ‘Tazkirah al-Ghafil’, 1, p- 288.

357 Shaykh Aba al-Hasan Najafi Marandi, ‘Dalayil barahin al-furqan fi butlan qavanin navasikh muhkamat
al-Qur'an’, in Rasa'il-i mashriitiyat: mashriitab bib ravayat-i muvafiqan va mukbalifan, ed. by Ghulam Husayn
Zargari nizhad, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-i ‘Ulam-i Insini, 1387), I,
353-514 (p. 406).
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It was previously discussed that, in a gathering taking place during the Major
Migration, Sayyid Muhammad Tabataba’t addressed Nuri, saying that the people would
taste liberty and freedom in the mashriitab. Unlike Nuri, however, Tabataba’t does not
believe that this freedom is delusive. For him, constitutionalism is a medium for giving
the God-given gift of freedom to the people: ‘constitutionalism is a thing in which God’s
servants who have been created free will be released from the yoke of bondage and will be
rescued from long-lasting constraint’. The notion of ‘God-given freedom’ (dzadi-i
khuda’dadi) was also employed by Siqat a-Islam Tabrizi and Mirza Husayn Na'ini.
Interpreting several Qur’anic verses, they attempted to support the idea of ‘freedom as a
divine gift’. For them, one of the main aims of the holy prophets was to liberate the
people from bondage. Na‘ini, who in his Tanbih al-umma employed the notion of ‘the
God-given gift of freedom’ eight times,**® apparently addressed Niiri when he wrote:

It is due to ignorance that wretched man neglects his God-given gift of freedom, his
equality with oppressors and usurpers of freedom, and his national rights. He fastens

their yoke over his neck with his own hands, and ever more he regards this greatest

divine gift and most significant purpose of the prophets and saints as delusive.**

If freedom is a divine gift given to everybody at birth, then the nation’s subjects are
deprived of this privilege due to their ignorance, not because they are ineligible for having
freedom but rather because they are merely unable to use their freedom. This is an answer

to the questions categorised above in group (B). Drawing another line of argument,

%58 He used the phrase ‘Gzadi-i khuda’dadi’ (5 times) and ‘hurriyat-i mawbibab-’i ilabiyak’ (3 times). The
latter was also employed by Shaykh ‘Abd Allih Mazandarani and Mulla Kazim Khurasani (see Muhammad

Kazim Khurasani, Siyasat’namah-"i Khurasani: qita‘at-i siyast dar asar-i Akbind Mulla Mubammad Kazim

241. The word ‘mawhitbab (425» 5)’ (gifted) is a near homonym of the word ‘mawhiimah (4« 5<)’ (delusive),

to response to NurT's understanding of freedom.

359 Na'ini, 11, p. 471.
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Talibuf Tabrizi arrives at the same conclusion about the source of freedom. Defining
freedom as ‘public wealth’, he regretfully writes that:

Iranians have been deprived of the divine gift of freedom, although as humans they are
equal to other nations and their ability is not less than others. They certainly deserve
freedom; if it has been denied to them, they must obtain it; if it has been usurped, they
must reclaim it; and if this wealth of glory has been kept in the treasury, they must

bring it out and use it.*®

Iran’s disorder and lack of law, in his discourse, is interpreted as a sign of the people’s
immaturity and inability to preserve the public’s common wealth that is freedom, and
their predecessors are certainly guilty of this immaturity. Talibuf believed that treacherous
statesmen had not paved the way for the nation’s maturity, thus he wrote a couple of
months before the issuing of the constitutional decree, asking the Shah to give the nation
custody of their freedom:

This freedom was confiscated by a sovereign guardian at a time of chaos when the
Iranian people were not capable of protecting it due to their earlier negligence. He
maintained the custody of this freedom under the title of his independence until a time
when Iranians would become capable of protecting it and once they requested this
freedom, it would be returned to them. At present, the people are not demanding this
freedom, which is their wealth. In the past hundred years, out of thirty thousand people,
not even ten mature men have dealt with this issue. And even if a couple of people
expressed their concern, they were defeated by the majority of usurpers and were
trampled under the feet of oppressors. Unless the present pious and virtuous guardian,
who is unrivalled in the history of Iran, bestows his grace upon them and opens the
gates of happiness unto Iranians and shed the lights of eternal blessings on his people,

freedom is not going to be achieved.*'
Using the metaphor ‘public wealth’, Talibaf associates freedom with both the legal

notion of ‘possession’ and the moral notion of ‘keeping the trust’. He asserts that

360 “Abd al-Rahim Talibaf Tabrizi, Masa’il al-hayar (Tiflis: Matba‘ah-"i Ghiyrat, 1906), p. 99.
361 Talibaf Tabrizi, Masa’il al-hayat, pp. 100~101.

183



whoever commits treason against the custody of freedom will be found guilty by
posterity. Referencing the philosophers, he defines freedom as a ‘common right’
and an ‘equal ration of all members of the nation’. That is why nobody is allowed
to sell his freedom, mortgage it or present it to anyone else. One may not forsake

his own right, due to the fact that preserving rights is a sacred responsibility of all
humankind.**

After the constitutional decree was issued, Talibuf again wrote about ‘the public
wealth of freedom,’ this time recognizing the eligibility of Iranians to have freedom:

Now all the people of Iran know that this wealth of glory has been bequeathed to us
from our forefathers and has been in the custody of a pious and religious person in a
secure treasury such that whenever we reach the age of maturity we could claim it. Since
the coming of age of the people is manifested by their desire to sacrifice their lives,
property and children for the sake of freedom, the religious excellencies [bujaj-i Islam]
in general and his Excellency [hujat al-Islam] Haji Mirza Muhammad Aqa [Tabataba'i]
in particular, informed Muzaffar al-Din Shah (God bless his soul, who was naturally
willing to implement this sacred wish of the nation) that this maturity had been
received. It was then placed under the supervision of 162 representatives in the treasury

of the nation.’®

To sum up, the common conclusion is that for most constitutionalist thinkers freedom
is a divine gift and an unconditional right that all individuals can equally have. However,
eligibility does not equate with the ability to use freedom. Oppressors usurp the freedom
of others, and those who neglect this usurped divine right or who make no endeavour or
sacrifice for it, would not be able to utilize freedom due to their ignorance or inaction.
This is the very distinction between the right of freedom and the conditions of its exercise

that Isiah Berlin highlights: ‘if a man is too poor or too ignorant or too feeble to make

362 Talibaf Tabrizi, Masa’il al-hayat, p. 93.
363 Talibaf Tabrizi, Tzahat dar khusas-i azad?, p. 110.
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use of his legal rights, the liberty that these rights confer upon him is nothing to him,
but it is not thereby annihilated’.*** Likewise, the Iranian freedom-seekers of the late
Qajar period made a distinction between the potential right of freedom and the actual
one. For most freedom-seckers, Iranians, like the people of other nations, can potentially
enjoy this right, but in order to actualize it they must acquire inner eligibilities and
remove external obstacles. Nobody can achieve freedom alone; the agent of freedom is
the whole nation that collectively reaches a civilized standing through qualities such as

reasonableness, selflessness, fairness, law-seeking and patriotism.
5.2. How Did the Agents of Freedom Understand Freedom?

Listing the representatives of the first majlis, Kasravi with deep regret put most of the
representatives into two groups: the first group (such as Vustuq al-Dawlah and Mukhbir
al-Mulk) were experienced and resourceful but tended towards arbitrary rule rather than
constitutionalist ideals; the second group (such as Mashhadi Baqir Baqqal and Haji ‘Ali
Akbar Pulaw’paz) represented ordinary people and were pro-constitutionalism but
unaware and inexperienced in politics. Kasravi went on to make following assessment:

I am not saying, like Nasir al-Mulk, that it was too early for Iran to have
constitutionalism. If Iran had remained under arbitrary rule, it would always have been

too early for constitutionalism. What I am saying is that the movement was

immature.’®

In his opinion, it was the responsibility of the leaders of the movement to awaken the
people and to illustrate the true meaning of constitutionalism. However, Tabataba’i and

Bihbahani, were not able to do so, and those who were more or less able neglected to

364 Berlin, Four Essays on Liberty, p. liii.
365 Kasravi, p. 218.
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fulfil this task.*®® The other side of the coin, according to him, was the people themselves
who ‘instead of learning, finding out what the meaning of constitutionalism is, and what
to do and how to improve it now that it has been achieved, took the opportunity to show
ofF 7367

It is hard to estimate how many Iranians would have been familiar with new
political ideas such as nation-state, citizen, democracy, constitution, and freedom at the
threshold of the constitutional period.**® According to one estimation, Iran’s population
at that time was fewer than 12 million, less than 15 percent of which made up the urban

% with only a small number living in the main centres of the constitutional

population,’
movement such as Tehran, Tabriz and Isfahan. In 1902/1320, Tehran’s population
reached almost 244,400.°"° According to Malik al-Mutakallimin’s son, Mahdi

Malik'zadah, the number of those who were regarded as freedom-seekers and nationalists

(millyyan) did not exceed 2000-3000, and among them they possessed not even one

366 Kasravi, pp- 218-219.

367 Tbid. p.163.

368 For a study about an emerging class of intelligentsia (‘uqala’ or munavvar al-fikran) and their self-
imposed missions in this era see Mongol Bayat, ‘The Rushanfekr in the Constitutional Period: An
Overview, in Iran’s constitutional revolution: popular politics, cultural transformations and transnational
connections, ed. by H. E. Chehabi and Vanessa Martin (London ; New York : New York: I.B. Tauris : In
association with Iran Heritage Foundation ; Distributed in the U.S. and Canada exclusively by Palgrave
Macmillan, 2010), pp. 165-91.

%9 The nomadic population was about 25-30 percent and the villagers are 60 percent of the total population.
Abrahamian accepts this estimation (see Ervand Abrahamian, 4 History of Modern Iran (Cambridge, UK ;
New York: Cambridge University Press, 2008), p. 6). The primary sources often counted the total
population between 10 and 15 million. For instance, in a letter to Muzaffar al-Din Shah, Tabataba’t wrote:
‘Please do not forget your 15 million children only for the sake of one tyrant’ (for the text of the letter see
Kasravi, pp. 118-120).

370 Tehran’s population was estimated 155,736 persons in 1852/1268 (‘Abd al-Ghaffir Munajjim’bashi
Isfahani, Jughrafiya dar nufis-i ahali-i dar al-khilafah-i nasiral’, in Amar-i dar al-khialafab-’i Tibran, ed.
by SirGs Sa‘dvandiyan and Mansirah Ittihadiyah (Tehran: Nashr-i Tarikh-i Iran, 1368), pp. 341-50 (p.
346)). and 210,000 persons in 1922 / 1301 H.Sh.
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gun.’’! Yet the extent to which this group was familiar with the new thought is not clear.
From Malikzadah’s report as well as the reports of others, we know that the number of
protestors between 1905 and 1907 gradually increased. Most of them were probably
impatient with injustice and followed the clerical leaders of constitutionalism without
knowing much about it. In the first significant uprising, namely the migration to the
‘Abd al-‘Azim Shrine in December 1905 (Shawwal 1323), the number of those who
accompanied Tabataba’t and Bihbahani, reached about 2000° or even 3000°” within a
couple of days. One year later, a demonstration took place in Masjid Jami' in July 1906
(Jumada I, 1324) in protest at the murder of a young cleric called Sayyid ‘Abd al-Hamid.
Protestors were violently held back by government agents, and the number of protestors
noticeably increased to somewhere between 20,000 and 30,000 persons, as Malik 'zadah
reports.’’* Most of them had no knowledge of the rule of law and constitutionalism, and
were probably ordinary patrons of the mosque’s prayers and sermons or were merely
protesting at the murder of a young Sayyid. Five days later, on July 15 (23 Jumada I), a
group of ‘ulama migrated from Tehran to Qum, and a crowd of merchants and guilds

simultaneously took bast in the British legation compound in north Tehran.*”>

371 Malik'zadah, p. 349.

372 Malik'zadah, p- 272.

373 Sharif Kashani, p- 33.

374 Malik'zadah, p- 358.

375 For more information about popular politics such as mass strikes, demonstrations and basts in
constitutionalist Iran see Stephanie Cronin, ‘The Constitutional Revolution, Popular Politics, and State-
Building in Iran’, in Ifran’s Constitutional Revolution: Popular Politics, Cultural Transformations and
Transnational Connections, ed. by H. E. Chehabi and Vanessa Martin (London ; New York : New York:
L.B. Tauris : In association with Iran Heritage Foundation ; Distributed in the U.S. and Canada exclusively

by Palgrave Macmillan, 2010), pp. 81-97 (pp. 87-90).
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0, and the population of bastis

Soon after, the number of migrants reached 200
increased to 13,0007’ (some have claimed this number to be as high as 20,000).%"® It was
in this phase that request for the mashriizab and the consultative majlis found their way
onto the public demands list; in Kasravi’s words, ‘the word mashriizab gained currency
and in those few days to some extent the meaning of freedom, constitutionalism and
parliament was taught to the people.”” Yet how can one make people fully aware in the
space of just a few days? Moreover, the government prevented protesters from spreading
awareness by banning telegraphs, so that even Tabriz did not receive news of the events
happening in Tehran for a couple of weeks. It is worth noting that, due to its proximity
to the Caucasus and Ottoman Empire, and as the Prince Regent’s residence, Tabriz was
more familiar with new thoughts than other cities of Iran were.’®® To get an idea of the
number of proponents of the mashritab in the city of Tabriz (whose population in
1881/1298 was approximately 170,000)**! one can refer to the group of 20,000 people
who took bast in the Telegraph House in May 1907 (Rabi II), protesting against the
majlis’s and the Shah’s delay in the enactment of the constitution. Nonetheless, this large

number (almost 10 percent of the total population of Tabriz) does not necessarily mean

that the protesters had a clear understanding of their own demand. Kasravi, who was a

376 Malik'zadah, p. 365.
377 Kasravi, p. 148.
378 Malik'zadah, p. 374.

379 Kasravi, p. 149.

380 See Kasravi, pp- 167-169.; Malik’zadah, p. 158. For more information about socio-political conditions
of Tabriz before and after the Constitutional Revolution see Vanessa Martin, Iran between Islamic
Nationalism and Secularism: The Constitutional Revolution of 1906 (London: I.B. Tauris, 2013), pp. 4461,
122-146.

381 See “Tabriz’, Danish’ namah-i jaban-i Islam <Encyclopaedia of the World of Islam> (Tehran: Kitab-i

Marja’, 1381).
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youth aged 17 years at the time of this mass protest, reported that despite all their fervent
and revolutionary behaviour, they rarely knew the meaning of the mashriizab and the law,
and that only the leaders understood the distinctions between constitution and religious
law. Happy for having gained new social status and prestige, the preachers merely
reiterated the leaders’ words.**?

Similarly simplistic was their understanding of freedom. This ignorance was well
expressed by Talibuf Tabrizi in the very treatise in which he endorsed the Iranian people’s
maturity and readiness for ‘repossession of the inheritance of freedom’. Pained to see the

happy people childishly celebrating the newly emerged freedom, he thus wrote:

If we were as aware of the meaning of the abstract word [freedom] at least as much as
we are of gladness, pleasure, and bragging about it, we would cry, like a mother who
has lost a son, for the heaviness of the duty and the lack of proper knowledge and
capability for such a great boon, as well as the embarrassment of entering the realm of
civilized nations empty-handed and unprepared; we would also condole each other, we
would wake up, and we would communally attempt to become eligible for the great

honour of freedom and its holy duties.*®

The people’s ignorance of the meaning of freedom is frequently reported in the
constitutionalists’ writings. The extent of this ignorance was described by an anonymous
writer in March 1907 (Safar 1325) as follows: ‘ninety-nine percent of the people are
completely ignorant about the meaning of the mashritab and the usage of freedom as

they suppose that freedom requires public acts of immorality.”*®* It may seem that this is

382 Kasravi, pp- 384-385.

383 Talibaf Tabrizi, Tzahat dar khusts-i azadt, pp. 87-88.

384Ma‘ayib-i kar natayij-i bi‘amali ast’, in Ras@’il-i mashritiyat: mashritab bib ravayat-i muvafigan va
mukhalifan, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-i ‘Ulam-i Insani, 1387), 1, 701-
6 (pp. 703-704). See also Aqa Mirza Yasuf Fazil Khurasini Tarshizi, ‘Kalamah-"i jimiah-’i Shams
Kashghart, in Rasa’il-i mashritiyat: mashritah bib ravayat-i muvafigan va mukbalifan, 2 vols. (Tehran:

Intisharat-i Mu‘assisah-"i Tahqiqgat va Tawsi‘ah-"1 ‘Ulam-i Insani, 1387), 11, 591-655 (p. 632).
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an overstatement; however, even the revolutionary activists held more or less the same
opinion. The most famous and best-selling newspaper of the time, the Sir-i Lrafil,*®
wrote in its first issue that ‘Tran has changed’ and that ‘the people are not last year’s
people.” Blaming traitorous ministers for denying the nation political awareness and for
placing an obstacle on the path of freedom, it went on to say that ‘this nation does not
deserve such words.”®® Soon after, however, the writers of the Sir-i Irafil modified their
opinion so that in the next leading article they admitted that the people were not yet
aware of their rights.®’ After four months, contrary to their initial hope, they challenged
the readers’ misinterpretations of the newspaper’s contents and thus wrote:

The best lesson learned by publishing 12 issues of the Sur-i Israfil was that we
understood the enthusiasm and braveness of one person, ten persons, hundred persons
or even thousand persons would not be sufficient to resist most of the population of a
country for whom deception, thievery, dishonesty, hypocrisy, and flattery had become

inherent.**®
5.3. The Question of Equality

Although it was hard for many people to understand freedom properly and to distinguish

between liberty and licence, the meaning of equality was intelligible to almost all people,

for equality can be easily understood through both common sense and moral intuition.**’

385 Parvin, vol. 2, p- 520. ‘Abd Allah Mustawfi reported that Siir-i Israfil had a circulation of 24,000 copies
(‘Abd Allah Mustawfi, Sharb-i zindagani-i man, ya, tarikh-i ijtima‘t va idari-i dawrab-i Qajariyah (Tehran:
Kitabfurtshi-i Zavvar, 1345), vol. 2, p. 249).

36 Iran taghyir kardah’, Sar-i Irafil (Tehran, 17 Rabi IT 1325 / 30 May 1907 [?]), no. 1, pp. 2-3. ;
Dihkhuda, ‘Du kalamah khiyanat’.

387Ali Akbar Dihkhuda, ‘[Istifa-"i huqiq-i adamiyat]’, Siar-i Israfil (Tehran, 24 Rabi IT 1325 / 6 June 1907
[2]), no. 2, pp. 1-2.

388 [illat-i mukhalifat ba Sir-i Israfil]’, Sir-i Irafil (Tehran, 10 Sha’ban 1325 / 19 September 1907 [?]),
no. 14, pp. 1-5 (p. 1).

389 Since equality was a well-known concept in the Muslim thought, one of the great figures of the Arab
enlightenment movement (al-Nabda), Rafa‘a al-Tahtawi (1801-1873) presents the notion of freedom as

justice and fairness in the Muslim tradition while discussing the changes in the rights of the people after
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Understanding equality, however, does not amount to the acceptance of the legal equality
of all society members. Any Iranian who lived in the cultural tradition of that time and
who was conversant with the sharia, knew that man and woman, Muslim and non-
Muslim, did not have equal rights. However, this inequality was acceptable for most
people and was perceived as compatible with justice. This being said, although the concept
of equality has existed in the Iranian intellectual and religious heritage, the question of
legal equality was a newly emerged idea. Using the concept of freedom, the question can
be formulated as follows: must all Iranian citizens enjoy equal freedom?

This question, which may not seem difficult for us, was one of the most
controversial issues of the time. The contestation began when in the 8% article of the
Supplementary Fundamental Laws of October 1907, it was stipulated that ‘the people of
Iran are to enjoy equal rights before the governmental laws.’

From the viewpoint of Shaykh Fazl Allah Nuri and some other opponents of the
article, the contestation can be stated as follows:

If governmental laws are in accordance with Islam, it will be impossible to grant equal

rights, and if they are against Islam, according to the aforementioned [article 2] what

is against Islam will be illegitimate and invalid.”

To support his identification of this dilemma, Nuri highlighted the distinctions that
existed between subjects of the Islamic commandments, namely ‘mature and immature,
recognizer and non-recognizer, wise and mad, healthy and sick, free and forced and

constrained, pleased and grudger, original and deputy, master and servant, father and son,

the reform of 1831 in the account of his journey to Paris: ‘And what in France is named liberty (al-burriya)
and desired by the people is the very thing we call justice (al-@dl) and fairness (al-insgf)’ (Rifa'ah Rafi’
Tahtawi, al-Diwan al-nafis fi iwan Baris aw takblis al-ibriz fi talkbis Bariz, ed. by ‘Ali Ahmad Kan‘an (Beirut:
al-Mu’assasah al-‘Arabiyah Lil-Dirasat wa al-Nashr, 2002), p. 124.

39 Nari, ‘Risalah-i Hurmat-i Mashratah’, 1, p. 266.
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husband and wife, rich and poor, learned and unlearned, sceptic and accepter, follower
and mujtabid, Sayyid and non-Sayyid, Muslim and different types of infidel (kafir-i zimmi
and parbi and asli), and different types of apostates (murtad-i milli and fitri) and so on and
so forth’*! Niari went on, providing some examples of the unequal religious
commandments; for instance, a Muslim man is free to contract a temporary marriage with
a zimmi infidel woman, while an infidel is not allowed to marry a Muslim women.
Likewise, a Muslim can receive inheritance from an infidel, while no infidel can inherit
from a Muslim. Also, if an infidel buys land from a Muslim, the buyer must pay kbums
but a Muslim in the same case would not be under such an obligation.*** All of Niri’s
examples refer to the inequality between Muslim and non-Muslim and between man and
woman. This being said, he pessimistically claims that the mashritab is the plot of the
misled cult (tayifab-’i zallab) who wish to defy the Islamic commandments about
apostates and who want to gain rights equal to those of Muslims. Addressing Muslim
constitutionalists, he adds that Tslam has granted Muslims privilege and honour, while
thou revokest thy privilege, saying that I must be brother of and equal to Zoroastrian,
Christian, and Jew. May God curse the one who does not acknowledge his privilege!’**?
From the viewpoint of constitutionalists, the issue can be stated differently.
Overall, they held two positions on the question of equal rights of freedom; a group of
them demanded the enactment of laws granting all members of society equal rights, while

the other group interpreted equality as equality in the implementation, rather than the

enactment, of laws.

391 Nari, ‘Risalah-"i hurmat-i mashratah’, I, p- 265.
392 Nari, ‘Risalah-"i hurmat-i mashratah’, I, p- 266.

393 Nari, ‘Risalah-"i hurmat-i mashratah’, I, pp. 266-267.
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Believing in the equality of all humans, the first group maintain that all the agents
of freedom, whether woman or man, whether Muslim or non-Muslim, should enjoy equal
rights. Fath ‘Ali Akhiind'zadah was a pioneer in the idea of the complete equality of the
agents of freedom. In his letter to Yasuf Khan Mustashar al-Dawlah on 8 November
1875, which criticizes the treatise Yik kalamah, he argued that ‘would the sharia be the
origin of justice, it should have enforced the first foundation of the constitution,***
namely equality in rights and equality before the judicial court.” He went on to address a
number of legal inequalities in Islam. Here are two of his examples: an instance of the
violation of the equality in rights is the sharia’s discrimination between men and women,
‘particularly the commandment of the hijab that sentences women to life imprisonment
and makes them unfortunate and deprived of the boon of life.” A counterexample for
judicial equality is that in an Islamic court, non-Muslims are incompetent to testify as
witnesses. Akhtind'zadah then criticized the sharia’s granting permission for the buying
and selling of infidel slaves (even if they convert to Islam). To support this criticism, he
referred to the British who, despite having religious permission, recognized the
immorality of slavery and understood that ‘infidels and atheists are our human brothers
too. No one should be deprived of freedom rights under the pretext of having different
beliefs. %>

Undoubtedly, at that time and even later during the constitutional period, such

sharp criticism of the sharia could not be expressed in the public sphere. Thus, at the end

of his letter, Akhiind'zadah himself sarcastically addressed the author of Yik kalamah

394 He employed the French pronunciation of the term: ‘0 sl o,
3% See letter to Mirza Yasuf Khan (8 Number 1875), in Fath ‘Ali Akhund'zadah, Magalat, ed. by Bagir
Mu’'mini (Tehran: Intisharat-i Ava, 1972).
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saying that ‘by God, I regret that my pen wrote these words. What can I do? When I saw
Yik Kalamah, I got madly angry and went into a delirium. I shall repent: I am asking my
God to forgive me and I am coming back to Him (astaghfir-u Allab-a rabbi wa atib-u
ilayh).*®

It was probably for similar reasons that those constitutionalists who believed in
complete equality tended to express their opinions in purely philosophical or legal
discourses and avoided religious discourse. As they developed the idea of equality on a
meta-religious level, its incompatibility with the pro-mashria‘ah interpretation of the
sharia often remained unspoken. A notable instance is Talibuf’s clear explanation of the
equal rights of the agents of freedom. Assuming freedom and equality to be correlated,
he believes that one is meaningless without the other since equality is the limitation of
freedom, which otherwise would be absolutism and a violation of the others’ rights.*’
According to him, equality of the agents of freedom, or in his words ‘equality of freedom
rights’ (musavat-i huqiiq-i azadi) serves to prevent man from infringing on the rights of
others. Since freedom is the ‘common right and public wealth’ that must be equally
rationed between all members of the nation, ‘nobody is allowed to sell, loan, or give his
freedom to anyone else.*®

Along similar lines, an instance of a secular legal explanation of complete equality
was offered by Muhammad ‘Ali Furaghi. Although he clearly wrote that ‘equality before

laws means that all laws with regards to all people are to be enacted and implemented

equally’, he did not make any reference to the two well-known legal discriminations in

3% Tbid.
397 Talibaf Tabrizi, Masa’il al-hayat, pp. 92-93.
39 Talibaf Tabrizi, Masa’il al-hayat, p. 93.
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Islam, namely inequality between man and woman and inequality between Muslim and
non-Muslim. He merely added that ‘lineage, class and wealth should not determine the
law; legal judgment should be similar for all people- whether poor or wealthy, whether
common or noble - when they face similar situations including ordinary life matters such
as transactions, contracts and inheritance, or even crimes and punishments.” Likewise, on
the issue of judicial equality it sufficed to say that men of wealth and clerics should not
have a separate court of their own, rather all should be judged in the same judicial court.
However, he did not present the question of whether or not witnesses should be treated
equally, regardless of their gender or religion.**’

The second group of proponents of equality explicitly emphasised that they did
not mean that all people are equal in religious duties; rather, they believed that each
religious commandment which has been enacted as a law should be enforced equally for
all cases. Among this group, some thinkers remained within the traditional framework of
Shia figh, while some others attempted innovatively to set the meta-religious values in
the Islamic legal system. An example of the first subgroup is Mulla ‘Abd al-Rastl Kashani
who emphasised the distinctions between man and woman, the slave and the free man,
as well as Muslim and infidel, declaring that this inequality refers to the imperfectness
inherent in both freedom and humanity. According to him, women and slaves cannot
reach complete freedom, the former being too weak in their abilities and the latter being

inherently impious and accordingly falling beneath the reign of law.**® He reduced

equality in rights to equality in bodies, and ranks souls on grounds of diftering levels of

399 Furaghi, 1, p. 841.

400 Mulla ‘Abd al-Rasal Kashani, ‘Risalah-i insafiyaly, in Rasd’il-i mashritiyat: mashritab bib ravayat-i
muvafigan va mukbalifan, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani,
1387), 11, 529-90 (p. 568).
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knowledge. He thus warned the common people not to assume equality with a learned
man upon merely hearing the word ‘equality.**" Such an interpretation of equality is
closer to the pro-mashrii‘abs’ opinion than it is to that of the constitutionalists.

One of the innovative thinkers was Haj Mirza Muhammad Husayn Na‘ini who
called Narf’s objections to ‘the pure principle of equality’ the second fallacy of religious
despotism.*” In his opinion, Niri and his followers falsely claimed that equality as the
constitutionalists believed it meant denying different duties for different types of duty-
bound people (asnaf-i mukbtalifa-tul-abkam). This difference, Nuri believed, was an
obvious principle of all religions and even non-religious people, since they all
discriminated between able and unable, free and forced, wealthy and poor, wise and mad,
in their rational commandments. The constitutionalists’ definition of equality, Na'ini
points out, is equality between all members of the nation and with the rulers in general
matters (naw%yat), namely the matters that are shared between all humankind.*” He
distinguishes between the two kinds of social rights: (a) fundamental rights or primary
subjects which generally belong to all the people of the country (‘@navin-i avvaliyah-’i
mushtarak biyn-i ‘wmiim-i ahali), (b) specific rights or specific subjects (‘andvin-i khasah)
which exclusively belong to a certain sect or group of people. All humans are equal in
terms of the first type of rights, while only the members in each group are entitled to the
second type of rights. Na'ini puts the following items on a list of fundamental rights:
‘security of the person’s soul, reputation, and property, sanctity of the home, inviolability

of the person, protection of privacy, immunity from unlawful imprisonment and

40" Mulla ‘Abd al-Rasal Kashani, pp. 568-569.
402 The first fallacy of religious despotism, according to Na‘ini, is to show divine freedom to be nothing
but a delusive matter, resulting in the committing of immoralities and sins.

403 See Na'ini, II, p. 448.
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banishment, freedom of legal assembly and other common matters belonging to all rather
than a specific group’.*** These rights and freedoms, according to him, belong to all
Iranian people without presumption or cost of privilege and all are equal in enjoying them.
The agent of freedom, however, may claim a freedom which cannot be included
on this list. Should this happen, his eligibility to enjoy that freedom depends on the
specific group to which he belongs, because in such cases different groups have to obey
different commandments and they therefore enjoy different freedoms. Here, Na'ini
reduces ‘equality’ to ‘equality in the enforcement of religious commandments’. Accepting
the sharia as the source of judgment and the faqih as the legitimate judge, he believes that
the legal discriminations between men and women and between Muslims and non-
Muslims do not contradict the principle of equality. That is to say that, to him, even men
and women are two groups with different commandments (asndf-i mukhtalifar al-abkam),
and equality between different types of duty-bound people is against both ‘the necessary
principles of all religions’ and ‘independent reason’. He continues his argument
responding to Narf’s objection to the 8 article of the Supplementary Fundamental Laws.
His response indicates that N2'inT’s understanding of the role of law in constitutionalism
does not correspond with the reality. The main claims of his complicated statements can
be restated as follows:
1. The constitution serves only to determine the duties and responsibilities
of government and the limits of its dominance, and to make distinctions

between common duties (vazayif-i nawTyah) and non-common duties.

404 N@'tni, 11, p. 449.
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2. Parliamentary laws also address either political non-religious matters
(enacted to establish order in society) or religious matters shared between
all the people of the country.

3. None of the governmental and parliamentary laws and regulations are
related to matters of religious duty, contracts, marriage, other agreements
and one-sided dispositions (‘uqiid va iga‘at), inheritance and retaliation.
The authoritative source for such commandments are the wulama’s
jurisprudential practical treaties (risalah-"i ‘amaliyab). The government and
the parliament have no right to interfere in these affairs.

4. In religious judicial courts,** only a legitimate mujtabid has the authority
to issue decrees of religious retaliation, recompense (diyah), and prescribed
punishment (badd) to be enforced on Muslim, infidel, and apostate.
Judicial equality thus means nothing but the fact that all suits and actions
must be referred to an authorised mujtabid and that his decree, whatever
and whoever it be about, must be equally imposed.*?°

The fact is that, contrary to what Na’ini supposed, the constitutionalist majlis intended

to make decisions about all issues related to the interests of the nation and the country,

including commercial and judicial affairs.*”” The only condition was that the enactment

of such laws should not go against the sharia.*® Governmental laws were thus applicable

to different types of duty-bound people and if the religious legal discriminations between

405 The Supplementary Fundamental Laws recognized two types of courts: religious judicial courts
(mabpakim-i sharyah) for religious matters and common judicial courts (mabakim-i ‘adliyah) for non-
religious and political matters (See Mutamim-i qaniin-i asasi, Articles 27, 71 and 72.).

408 N@'ini, 11, pp. 450—451.

407 See Mutamim-i qanin-i asast, Article 15.

498 See Mutamim-i qaniin-i asast, Article 2.
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woman and man or Muslim and non-Muslim were echoed in the laws, how could one

say that ‘the people of Iran are to enjoy equal rights before governmental laws.’

5.3.1. Article 8 as an Answer to the Question of Equality of Muslim and
Non-Muslim
N2'ini, through his minimalistic interpretation of equality as equality in the
implementation rather than the enactment of laws, could not resolve the difficult problem
of equality. During the days when the opponents of equality were attempting to refuse
Article 8 in the first majlis, a writer in Habl al-matin newspaper wrote:

If we do not accept equal rights to be implemented, we will face serious difficulties.
One difficulty would be that a Zoroastrian, a Jew, or an Armenian who would see that
according to law, his blood price is equal to almost 25 Timans, would not remain under
this nationality or obey its monarchy and laws, and would complain to representatives
of other governments asking, “‘What have I done wrong to merit my blood being less
valuable than that of an animal?’ ... Another concern would be whether a law containing
such discriminations will be acceptable in the human rights community. What will

foreign nations say about the members of such a nation?*?

The opponents and proponents of the principle of equality struggled together over
introducing equal rights into the constitution. As Mukhbir al-Saltanah, Mahdi Quli
Hidayat pointed out in his notes, the necessity of this principle to some degree stemmed
from capitulation:

Iran has been forced to accept capitulation. Therefore, laws should be enacted in such

a way that will make it possible for them to be discarded in the future. The prerequisite

for this is equality of rights between non-Muslims and Muslims.*'

Another significant factor behind the enactment of Article 8 was the Zoroastrians’ and

other religious minorities’ demand for it. The Zoroastrians had financially sponsored the

409 fabl al-matin, Cited in Kasravi, p- 393.

410 Mahdi Quli Hidayat, Guzarish-i Iran (Tehran: Nashr-i Nuqrah, n.d.), vol. 2. p. 185.
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constitutional movement and were the only religious minority that could send a non-
Muslim representative to the majlis. Again, Hidayat informs us that:

Over the article regarding the equality of non-Muslims with Muslims in prescribed
punishments, some people brought their mattresses to the building of the majlis and
stayed there for six months [i.e. took bast in the majlis]. Finally, they found a solution
for the implementation of prescribed punishments and wrote that ‘the people of Iran
are to enjoy equal rights before governmental laws™ (Article 8). Yet it is not clear what

‘governmental laws’ means.*"!

An instance of the Zoroastrians’ insistence was an appeal submitted to the majlis four
months before the enactment of the Supplementary Fundamental Laws. It was indeed
the fourth letter to the majlis written by them. Repeating their request for equality in
human rights (hugiiq-i insaniyab), they wrote that ‘we do not expect to get a share in the
religious laws of others; our demand is equality in governmental rights and punishments.’
They asked the legislators to employ the exact phrase of ‘governmental rights and equality
in the punishments of all people’ which sought to protect religious minorities from the
harm of cruel men.*"

After reading the appeal in the majlis, one of the representatives, Aqa Muhammad
Malik al-Twujjar said that ‘they do not demand “equality in Islamic rights” but rather
“equality in punishment laws” and, as it was stipulated in the law yesterday, they have
already met their demand.” Another representative, Haj Imam Jum‘ah said that ‘they have
lived with us for 1300 years and enjoyed certain rights. We are currently doing our best
to grant them more rights. We don’t know who has provoked them to insist so much.’

Implicitly arguing that this inequality originates from the sharia, Taqi'zadah then said ‘we

know that religious rights cannot be altered. We too want to preserve and increase their

4 Hidayat, Guzarish-i Iran, vol. 2, pp. 188-189.
#12For the text of the appeal see Ist Majlis, Session 4 Jumada I 1325/ [15 June 1907].

200



rights, but we must understand the reason behind this complain. Provocation is not
necessary; injustice alone is provocation.’*!?

To precisely understand the notion of equality in Article 8 of the Supplementary
Fundamental Law, the question to which this article was written as an answer should be
reconstructed. As mentioned, the Zoroastrians’ demand was a part of this question. They
demanded equality in rights, including equality with Muslims in punishment regulations.
As far as many people of the time understood, such equality had been guaranteed under

1th session of the majlis, which took place a few days after

article 8. For instance, in the 17
the enactment of the Supplementary Fundamental Law (enacted on 29 Sha’ban 1325/ 7
October 1907), several letters and telegrams from Zoroastrians and Armenians were read,
in which they thanked the majlis for endorsing the equality of rights.*!* Opponents of
equality also understood the article in the same way in the early days. When a group of
people gathered in Yazd on 13 October 1907 (6 Ramadan 1325) to elect the second
representative of the city, Aqa Sayyid Yahya Mujtahid said that he had asked the first
representative to go to Tehran in order to prevent the majlis from accepting the

Zoroastrians’ demand for equality. He went on to add:

Zoroastrians must feel slighted in Yazd. I asked him to go to Tehran and explain to the
representatives that Yazd is not like other cities in Iran. For instance, we have heard
that in other cities Zoroastrians ride horses, mules and asses. They wear fine clothes

and hats. These are against the sharia. A Zoroastrian must wear a burlap cassock.*"

A group of constitutionalists had a similar understanding of Article 8. Mukhbir al-

Saltanah Hidayat, who played a role in drafting the Supplementary Fundamental Laws,

41315t Majlis, Session 4 Jumada I 1325 / [15 June 1907].

414 See Ist Majlis, session 171 (11 Ramadan 1325/ 18 October 1907).

415 See ‘Sarat-i majlis va nutq-i ahali-i Yazd baray-i intikhab-i vakil’, Siar-i Israfil (Tehran, 14 Shawwal 1325
/ [20 November 1907]), no. 17, pp. 3-5 (p. 4).
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described this Article as ‘the equality of different believers in punishments’ which he
interpreted as: ‘to avenge a Muslim for the sake of a non-Muslim.*!® Explaining Shaykh
Fazl Allah Narf's objection to the Supplementary Fundamental Laws, Yahyd Dawlat’abadi
wrote:

The religious fanaticism of different classes of people sharpens [Nuri’s] sword [against
constitutionalism], particularly considering the fact that equal rights are being
discussed. Majlis representatives are debating over the discriminations between Muslims

and infidels imposed by the sharia and over some other important controversial punitive

issues.*!”

This ‘religious fanaticism’ along with a political trap resulted in a tragic incident: on the
night of 7 January 1908, a group of hoodlums who were provoked and supported by the
royal court killed a constitutionalist Zoroastrian merchant, named Faridan Parsi, at his
home before the eyes of his wife.*'® According to Kasravi, after the interrogation of the
accused hoodlums it was revealed that he was killed under the pretext of his financial
support of constitutionalism and ‘in the name of hostility towards the majlis and the
constitution that grants Zoroastrians equality.”*'® The incident led to public horror;
outraged, a large number of people, particularly Zoroastrians, demanded that the majlis
punish the murderers.

The constitutionalist clerical leaders were faced with a difficult dilemma: to
sentence several persons to death for the murder of only one victim, especially a
Zoroastrian, was considered against the sharia. There is contradictory information about

the punishment of the murderers in historical sources. Undoubtedly, no death sentence

418 Mahdi Quli Hidayat, Khatirat va khatarat (Tehran: Kitabfurashi-i Zavvar, 1385), p. 151.
417 Sayyid Yahya Dawlat'abadi, Hayat-i Yabyd (Tehran: ‘Attar, 1371), vol. 2, p. 108.

418 Sharif Kashani, p- 157; Kasravi, pp. 641-642.

419 Kasravi, p. 644. See also Hidayat, Kbatirat va khatarat, p. 166.
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420 were sentenced to heavy lashing and

was passed. It has been said that several persons
fifteen years of imprisonment in Kalat, a remote city in Khorasan. A report claims that
each of them was given 1500 lashes.*?! Whatever the truth, word spread that some of the
murderers had died under the lash, and this led to serious objections voiced by pro-
mashrii‘ab leaders.**> One of them wrote ‘if equality did not exist, those heterodox people
would not have cruelly executed several Muslims for the sake of one Zoroastrian while
[spectators] were shouting “long live Islam.” Such punishment has never been prescribed
in our divine laws.”*** He further asks ‘why did they take bribes and humiliate Islam for
the sake of a Zoroastrian woman [Faridun’s wife]?’*** Even some constitutionalists
criticized the punishments as unfair and violent. Majd al-Islam Kirmani, a cleric
constitutionalist and the editor of Nida-yi vatan newspaper, stated that to lash a human

being in such a cruel way is not tolerable even under the most barbaric law. He further

said that killing seven Muslims in retaliation for a Zoroastrian would be considered a

420 See Sharif Kashani, p- 160: (5 persons); Ahmad Majd al-Islam Kirmani, Tarikb-i inbitat-i majlis, fashi az
tarikh-i ingilab-i mashratiyat-i Iran, ed. by Mahmid Khalilptr (Isfahan: Nashr-i Danishgah-i Isfahan,
1351), pp. 291-292: (7 persons); Dawlat'abadi, vol. 2, p. 243; and Kasravi, p. 680: (9 persons).

421 Majd al-Islam Kirmani, pp. 291-292.

422 Nobody had died under the lash but rather soon after the Lesser Arbitrary Rule, they returned to
Tehran and were awarded by Muhammad ‘Ali Shah (Dawlat'abads, vol. 2, p. 375).

423 N, “Tazkirah al-ghafil’, 1, p. 289.

424 Nari, ‘Tazkirah Al-ghafil’, 1, p. 290. The rumour about taking bribes by the majlis and ‘ulama to impose
a heavy sentence was frequently reported in sources. In his letter to Sharif Kashani, for instance, Ihtisham
al-Saltanah, the chairman of the majlis, mentioned that at that time a Zoroastrian merchant, named
Shah’jahan Khan, sent him money and gifts and asked for a speedier investigation into the case of Faridan
Parsi. He considered the gifts as a bribe and rejected them, but later on learned that Sayyid ‘Abd Allah
Bihbahani had accepted them (for the text of the letter see Sharif Kashani, p. 159). Referring to such a
scandal several times, Yahyd Dawlat'abadi also implicitly admitted that it was true to some extent (see

Dawlat'abadyi, vol. 2, pp. 244, 272, 311).
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violation of the sharia and as a consequence of mashriitab. This, he believed, would result
in the hatred of religious and civilized people toward the majlis.***

There is sufficient evidence to prove that even some of the enlightened elite of
the time were not prepared to accept equality and to acknowledge the fundamental rights
of non-Muslims. A clear instance would be what Mirza Hasan Rushdiyah, one of the
pioneers of modern elementary education in Iran, wrote about the murder of Faridan
Parsi. He explained that Salar al-Dawlah, who was house-bound, and unable to leave his
home, had assigned him the responsibility of selling his village. Although ‘Faridan-i Gabr’
offered the highest price among all the buyers, Rushdiyah was reluctant to sell the lands
to an infidel. ‘Having anxiety and not being able to sleep’, he wrote:

I invocated the holy soul of the Prophet ... and told him [in my imagination] that if at
the day of judgment you were to ask ‘why did you sell such vast lands to Zoroastrians
after I had sacrificed many Muslim lives in order to take the land of Iran from the
Zoroastrians and give it to you?, then please rid me of this person! Thank God! At the
morning, news spread across the city that Faridan had been murdered in such and such

way. ‘You did not smite when you smote [the enemy], but it was Allah who smote’

[Qur'an: 8:17]. It is indeed a strange [incident].**®

In such an unprepared society, granting equal rights of freedom for non-Muslims seemed
almost impossible. Therefore, the fact that the religious leaders accepted a set of equal
fundamental rights for all Iranians should be considered a great achievement for the
constitutional movement. If what Na'ini put forward had met with public acceptance, a
list of liberties would be granted equally and to all agents of freedom. This would
accordingly result in the expansion of common liberties through increasing the number

of common fundamental rights.

425 Majd al-Islam Kirmani, vol. 1, 291-292. See also Dawlatabadi, vol. 2, pp. 244, 272.
426 Gee Rushdiyah's letter to Sharif Kashani in Sharif Kashani, p. 160.
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The emergence of the new concept of citizenship with its completely new socio-
political indications could lead to the establishment of a new legal system. During the
Qajar period, however, the differences between a citizen of the nation and a subject of the
shah or a member of the ummab did not receive enough attention. Although the word
‘subject/s’ (ra%yat / ru‘aya) was gradually replaced by different words such as ‘nationals’
(taba‘ahb) or ‘residents’ (ahali) of Iran, these terms belonged to the old political system and
did not refer to a new identity with different socio-political rights.**” The words ahali,
mardum, and millat were often used interchangeably, and the rights guaranteed for them
were understood as limitations on rights of the shah (hugqiig-i saltanat). In contrast with
the word shabrvand, these words had no proper connotation that emphasized the
individual’s natural rights and which preserved these rights from legal limitations easily
imposed in the name of public interests or the majority vote. Nonetheless, all ahali of
Iran were no longer the very ru‘ya kept in bondage of the shah; and for the first time
being Iranian, and not necessarily being Muslim, was introduced as the only condition of
enjoying some equal rights. This legal achievement was the fruit of the semantic
transformation of the notion of ‘millat’ from its traditional sense (religion and faith) into
its modern sense (nation or residents of a country). However, Iranian society was taking
its first steps in experiencing the rule of law and had a long way to go to rectify its

discriminatory culture and to establish equal rights.

427 1n his royal proclamation of May 1888 (Ramadan 1305), Nasir al-Din Shah addressed Iranians four times
with the word ru‘aya, twice with the word mardum (people), and once with the word ahali-i Iran. In the
constitutional Decree of August 1906, Muzaffar al-Din Shih used the term gatibah-’ abali (all residents)
tree times, the term millat-i Iran (the nation of Iran) twice, and the expression ru‘aya-yi siddig-i ma (our
loyal subjects) a single time. Finally, in the Constitution and its Supplement, ru@ya was replaced by abali-

i Iran; and after a couple of decades the Persian word sharvand became prevalent as the equivalent of ‘citizen’.
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5.3.2. Women’s Freedom in a Patriarchal Culture

The problem of equality was not limited to the issue of non-Muslim minority rights.
Women made up half of society’s population, but they did not enjoy even a fraction of
the rights and liberties of men.** Women’s right to political participation, namely the
right to vote and stand for election, will not be the focus of this section since women’s
suffrage at this time was still a mere dream, even in most of the developed European
countries. Furthermore, most Iranian men did not have the right to vote as doing so was
conditional upon having a certain amount of wealth. It was in the second majlis that the
question of women’s right to vote was posed for the first time. However, it received a very
negative response; Sayyid Hasan Mudarris, a leading mujtabid of the majlis, put forward
the ‘argument’ that God did not give women enough capabilities, and that they, like the
impoverished, were not eligible for such rights due to the weakness of their mental
abilities. Furthermore, since women in Islam are under the guardianship of men,
Mudarris maintained that they would never have the right to vote and that men must
preserve their rights.**’

It was not the sharia or laws but rather widespread insecurity that caused the
violation of many fundamental rights for women. The government had no effective
remedy for the social circumstances in which a woman could not go out safely in the

public unless accompanied by a man. Both in the pre- and post-revolutionary era, the

428 For a summary account of the position of women in Qajar Iran see Vanessa Martin, The Qajar Pact:
Bargaining, Protest and the State in Nineteenth-Century Persia (London : New York: I. B. Tauris, 2005), pp.
96-98.

429 See 2nd Majlis, Session 8 Sha’ban 1329/ [4 August 1911]. For further information about the debates
on women’s suffrage, see Rasul Ja'fariyan, ‘Pishinih-yi haqq-i ra’y-i zanan dar majlis-i shara-yi milli (1390-
1341)’, Khabar Online <http://www.khabaronline.ir/detail/126461/weblog/jafarian> [accessed 24 March
2014].
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lack of security and the government’s inability to protect public order and to punish
molesters was among the leading causes which limited women’s liberties. Although this
may seem like an obvious point, it has been neglected in historical research on women’s
rights and liberties which have often reductively considered discriminatory governmental
and religious laws or patriarchal culture as the obstacles to women’s freedom at the time.
For instance, it is true that there were many disagreements over women’s rights to
education and that some religious authorities strongly rejected the establishments of girls’
schools. However, from a discussion between Nazim al-Islam Kirmani and Sayyid
Muhammad Tabataba’ in February 1905, it is evident that the objections stemmed to
some extent from concerns about security. In this meeting, Tabataba’1 first explained the
vital role of educational reforms and the significance of the development of libraries and
schools for the country’s progress and public awareness. He then emphasized the
importance of educating girls who would become the prospective mothers and educators
of the nation’s sons. When Nazim al-Islam asked Tabataba’i for his opinion on the
establishment of girl schools, Sayyid Sadiq, Tabataba1s son, answered on behalf of his
father. He explained that there were three obstacles in the path of the establishment of
girl schools: the lack of security for pupils to come and go between home and school
without being harassed; the objections of opponents and those who would invent
pretexts; and lack of educated and virtuous female teachers as well as proper course books.
He went on to conclude that:

Supposing that his Excellency Hujjat al-Islam [Tabataba’i] dismisses the opponents’
objections, what would we do with rioting youths and unmarried irrepressible persons?

If one of them were to molest a girl, who would prevent him and who would punish

207



him? If a girl were to go to her friend’s home instead of going to school, how would

her parents know? How would they find their daughter in the home of a stranger?**

In addition to the issue of security, another noticeable obstacles in the way of equal
liberties between the two genders was patriarchal culture and ‘patriarchal readings’ of
Islam. My emphasis on ‘patriarchal readings’ does not intend to overlook the legal
inequality and discrimination between women and men explicitly imposed by the sharia,
such as discriminations in inheritance and recompense (diyab). Rather, I wish to highlight
the opportunities where there are no religious commandments to justify discrimination,
but where opponents of gender equality, under the pretext of avoiding wickedness and
sin, deny women’s liberties. An illustrative example of such a barrier created in the name
of religion was the rejection of women’s right of assembly. In a parliamentary discussion
on 13 March 1908 (9 Safar 1326), a representative who had recently seen a membership
card from ‘the Association of Tehran’s Women’ (anjuman-i nisvan-i Tibran), addressed
the majlis representatives after an introductory speech on the necessity of Islamization of
all country’s affairs, and asked them whether such an association was legal according to
the sharia. The initial reactions were not only opposed to the association but also against
the proposal of such questions in the majlis. When Vakil al-Ru‘aya asked whether the
gathering of women in a place had ever been prohibited in Islam, Aqa Sayyid ‘Ali Naqt
compared this association with the newspapers, since both are scourges of the faith and
both must be resisted. The only person who strongly defended women’s right of assembly
was Sayyid Hasan Taqi'zadah, who argued that there are no legal or religious prohibitions
against such an association as Muslim women have always had gatherings. He added that

‘in the constitution, the word “Iranian” includes both men and women. As long as the

430 Nazim al-Islam Kirmani, vol. 1, p. 244.
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association does not disturb religious or worldly matters, it poses no harm and is not
prohibited’. In support of this argument, another representative asked what harm was
there in a group of women gathering to say ‘let us not wear foreign clothes or let us learn
crafts and dressmaking.’ However, Mirza Fazl ‘Ali Aqa, a cleric representative from Tabriz,
responded by saying that:

The association itself is not injurious to religion, but we know our country’s women; I
do not think that virtuous and chaste women will join these assemblies; rather, the
corrupt and the disbelieving will gather in such assemblies with the intent to commit
acts of immorality. Therefore such assemblies must be banned in order to prevent

possible future corruptions.

Several representatives raised further serious objections to such a question and asked for
a change of subject. Finally, Haj Sayyid Muhammad Imiam Jum‘ah put an end to the
discussion by saying that:

Although there were no religious prohibitions against a woman going outside of the
home for a gathering with her husband’s permission, there were some conversations
and discussions taking place in these assemblies that I do not want to repeat. This brief

remark was more than enough.*!

The proceedings of that session did not provide further information. Imam Jum‘ah’s
comments show that the content of discussions of the members of anjuman-i nisvan-i
Tibran was mentioned and discussed in the majlis, but the representatives probably
decided not to publicize this part of the proceedings.

Here, the question of what was discussed in the assemblies of women is an
important one. According to a report published in anjuman-i Tabriz newspaper, it was in
Tabriz that in early 1907 (a couple of months after the constitutional decree was issued)

the first Iranian women’s association, called ‘anjuman-i nisvan-i Tabriz’ was established.

431 st Majlis, Session 9 Safar 1326 / [13 March 1908].
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It is evident from the report that in the association ‘respected ladies’ (kbavatin
mukarramah) talked about their dresses and other common issues, and looked for ways
to reduce the consumption of foreign goods and clothes and to save money. The members
of the association hoped to achieve the country’s independence from foreign productions
through ‘women’s contentment with their old clothes’ and ‘the endeavours of men
working hard in Iran’s companies’. 42

The Association of Tehran’s Women, also called “the Association of Ladies’
Endeavour (anjuman-i bimmat-i kbavatin)” was set up in early 1908 in the neighbourhood
of the Sangilaj district of Tehran. This association seems to have been more organized
than the Association of Tabriz’s Women. Every member had a membership card with her
complete name and address;*** this was a new phenomenon, particularly for women. As
‘Ayn al-Saltanah reported, Taqi'zadah, on behalf of the Association of Azarbayjan, paid
for the monthly expenses of the association. Malik al-Mutakallimin and Sayyid Jamal
Va'iz preached to the women; as ‘Ayn al-Saltanah claimed, ‘they interpreted the Qur’anic
verses on the hijab and expressed sorrow for the suffering that women have undergone
because of being veiled (mastiiri).*** This report does not provide further information.

It is hard to accept that Malik al-Mutakallimin and Sayyid Jamal Va‘iz would have
opposed the hijab; they may have attempted to exempt the face and two hands from

having to be covered, as most of the ‘ulama in the Imami Shi‘a maintain that it is

permissible for a woman to uncover her face and hands as long as there is no infatuation.

432 ‘Anjuman-i nisvan-i Tabriz, riznamah-’i anjuman-i Tabriz (Tabriz, 25 Dhu’l Hijja 1324 / 2 February
1907), no. 41.

433 Gee ‘Anjuman-i nisvan-i Tihran’, Kawkab-i durri (Tehran, 23 Rabi I 1325 / 25 April 1908) yr. 4, no. 7.
434 ‘Ayn al-Saltanah, Yaddasht’ ha-yi ‘Ayn al-Saltanab, ed. by Mas‘ad Salar and Iraj Afshar (Tehran: Asatir,
1377), vol. 3, p. 2009.
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This interpretation of hijab was promoted in the constitutional period when the social
participation and education of women was receiving increasing attention. Pro-mashrii‘ab
clerics regarded such an interpretation as a heretical consequence of the mashriizab. Mulla
Muhammad ‘Ali Rustam’abadi, for instance, wrote in August 1907 that ‘the
constitutionalists interpreted the holy verse of hijab in a suggestive and lascivious way."**®

Whatever the content of discussions in the Association of Tehran’s women may
have been, it led to widespread denunciation voiced even by a group of constitutionalists.
Rumours circulated that Sayyid Muhammad Tabataba’t had endorsed the Association. In
a letter written in March 1908, a preacher who was severely against the association asked
for Tabataba’T's fatwa. The question the preacher posed— similar to most cases of such
istifta’s— had been tendentiously formulated as it had hinted at a favourable answer by
claiming that the association had been set up at the provocation of a group of corrupt and
malevolent persons. TabatabaTs answer was so unexpected that had it not been published
in Kawkab-i durri newspaper - whose editor was his follower and friend, Nazim al-Islam
Kirmani - it would be hard to confirm its authenticity. In his answer, issued on 27 March

1908 / 23 Safar 1326, he wrote:

I was the first to object to the Association of [Tehran’s] Women. I expressed my
indignation; I voiced my disapproval; I argued its disadvantages. Everyone who has
accused me of being a supporter of that inauspicious Association, has done so out of
spite. May God punish him! I do say, one more time, that the Association of Women
is against the sharia and will result in many unpleasant consequences; a man will no
longer be able to control his wife. It is necessary for all zealous Muslims to endeavour

to disturb that Association.**

435 Rustam’abadi, p- 37.
438 Sayyid Muhammad Tabataba’i, ‘[Fatva-yi Aqa Sayyid Muhammad Tabataba’i darbab-i anjuman-i
nisvan-i Tihran]’, Kawkab-i durri (Tehran, 23 Rabi I 1325 / 25 April 1908) yr. 4, no. 7
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It should be noted that Iranian constitutionalism never intended to free women from the
dominance of men. Emphasising that such accusations were made by their opponents,
the constitutionalists, from leading clerics to ordinary people, attempted to refute it.*’

Another ‘unpleasant’ consequence often regarded as a result of the women’s
associations was their imitation of European women. On this topic, an anonymous writer
warned about the threat that would loom if women were to be given freedom:

I seek refuge in God from the contemporary women of both the present and the future!
It can be seen from their signs and gestures that many seditions are looming and that
an absolute hell is upon us. They will put the word of freedom —which is a part of the
forbidden tree [of the mashriitab] — at the center of their circle of corruption. And it is
as if T see, as all will see very soon, that womenfolk and the armies of the devil, especially
in Tehran, will be forming associations and schools for learning French and English ...,
all in imitation of European women. Then they will write articles and newspapers
[criticizing] the government and the nation; they will make speeches in public forums

and [the audiences] will say ‘what a good speech made by such and such lady?... ***

Such are the aforementioned ‘patriarchal readings’ of Islam which limited and condemned
women’s freedoms and which did not even grant them the right to write in newspapers
or to make public speeches and be applauded by audiences. The patriarchal culture that

defines woman as zaifab and kaminab (literally: weak and inferior) was so dominant in

437 For instance, in a letter written in the Lesser Arbitrary Rule era, Mulla ‘Abd Allah Mazandarani, who
was one of the three leading marjas of the Holy Shrines in Iraq and who strongly supported the mashritab,
referred to deceptions of ‘the men of turban’ (‘@mmamah’ dar’ ha) in their opposition against the mashriitab.
He wrote: ‘May God put fire on the mouth of that deceptive preacher who told the ignorant people that
“the mashritab means that if a man’s wife wants to be with another man, the husband has no authority to
prevent her from doing so” (See Mulla ‘Abd Allah Mazandarani, ‘[Dast’khat-i Mulla ‘Abd Allah
Mazandarani bih Aqa Sayyid Kazim Khalkhali]’, Sir-i Lrafil (Yverdon-Suisse, 15 Muharram 1327 / [18
February 1908]) Suisse series, no. 2, pp. 6—7). For an example of an ordinary writer’s reaction to such an
accusation, see ‘Kitabchah-i majma i insf, cited in Sharif Kashani, pp. 712-713.

438 ‘[Taqaddus-i saltanat va ma‘yib-i mashratiyat]’, in Ras@’il-i mashritiyat: mashritah bib ravayat-i
muvafigan va mukbalifan, 2 vols. (Tehran: Intisharat-i Mu‘assisah-"i Tahqiqat va Tawsi‘ah-"i ‘Ulam-i Insani,
1387), 1, 305-51 (p. 351).
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society that it sometimes met with the serious objections of women. In a letter to Habl
al-matin newspaper, one woman complained about the fact that they had not published
her article: ‘Do you believe that a woman does not deserve [to publish her works] or did
you think that I was wrong ... or that we, women, have no right to speak in our
homeland?**** Complaining about the fact that her abilities and freedoms are less than
those of a man, another woman wrote: ‘Alas, I wish I was a man to say what I know, and
to do what I want.*** Desiring to have more freedom, she was undoubtedly not the only

woman of her time to express such a wish.

439 “Taghayyur’, Habl al-matin (Tehran, 28 Jumada I 1325/ [9 July 1907]), no. 64.
440 ‘Magqalah-"i yiki az mukhaddarat-i vatn'dast’, Sir-i Irafil (Tehran, 21 Jumada IT 1325 / 1 July 1907 [2]),
no. 7-8, pp. 4-5 (p. 5).
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Conclusion

Since the early nineteenth century, a very challenging question has been repeatedly posed
by many educated and worldly-wise Iranians. The question has two simple formulations:
What is the cause of Iran’s decline (weakness or backwardness)? What is the cause of
Muslims’ decline (weakness or backwardness)? Iran’s / Muslims’ backwardness or
weakness were understood in comparisons with Europe or with Iran’s glorious past before
Islam or its golden age after Islam. As time went by, the frequency of this question and
the variety of its answers increased. Therefore, it can be said that the awareness of the
decline is the range of vision and horizon of meaning within which most of the socio-
political texts of the time were formed.**! It was gradually revealed that we need freedom
of speech and freedom of the press in order to pose the question of decline and to diagnose
its causes. To consult and collectively think about a remedy for the crisis we need to set
up societies and associations, which would be impossible without freedom of assembly.
Likewise, freedom of work and commerce was required for the development of industry
and the progress of national wealth. And all these freedoms were violated by arbitrary rule
and lawlessness. On the other hand, in order to legislate and supervise the implementation
of the law, people needed the right of popular sovereignty, as well as freedom to be elected
and to elect. Arbitrary rule is nothing but the absolute freedom of the rulers to interfere

in the people’s freedom. The monarchy would have to become limited and ‘conditioned’

441 Gee section 1.1.
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(mashrit). Even Muhammad ‘Ali Shah found that ‘the constitutionalism of the
government would be the freedom of the nation’.**

Freedom was suggested as an answer to the question of Iran’s decline. The
expansion of the meaning of freedom, however, led to new questions. I classified these
questions under three groups regarding three variables of the concept of freedom namely
the agent, the constraint, and the purpose of freedom. What is worth recapitulating here
is some of the significant questions posed in this period, in order to illustrate how the
Qajar thinkers could open new possibilities for questioning and expand the space of the
thinkable. These questions were ‘real questions’ as long as they had more than one
possible answers and the questioners were able to choose one of the possible answers on
the basis of his own reasoning or free will.**

Some questions on the agent of freedom could be formulated as follows: is it the
right time for giving freedom to Iranians? Is it required to first make people aware and
then give them freedom or is public awareness impossible without freedom? Who can
identify people’s maturity to have freedom?*** Who gives freedom to an individual/ a

nation? When an individual or a nation has not yet reached its rightful time of freedom,

does it mean that it is not eligible to have freedom, or does it rather mean that it is

442 See Muhammad ‘Ali Shih’s telegram to the clerics of the Holy Shrines, cited in Sharif Kashani, pp.
221-222.

443 See section 0.2.2.3.

444 There were two main trends in answering these questions. Most constitutionalists, including Malkam
Khin and Malik al-Mutakallimin, believed that freedom was an unconditional divine gift that could be
achieved despite the fact that most Iranians were still ignorant. They argued that such a weakness could
not justify withholding freedom, rather, liberty would be an essential requisite on the path to civilization.
The other trend supported different strategy: ‘first public awareness, then freedom’. Reminding “Iranians’
immaturity”, a famous representative of this view, Nasir al-Mulk argued that it was still too early to talk
about freedom. He believed that the intellectual leaders of the society are the referees of the eligibility of

the agent of freedom (For more discussion see section 5.1).
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incapable of using its freedom? Does giving freedom mean admitting an inherent right,
or granting/privileging a right?**> Must all the people of Iran enjoy equal freedom?*4
The second group of questions were about the constraint of freedom: what are
the limits of freedom? What are the differences between legal constraints and illegal
constraints? How can one prevent freedom from turning into licence and chaos?*” To
what extent and wherefore is the majlis considered a legitimate authority to make the
laws which impose limitations on the freedoms of individuals? What does parliamentary
legislation mean? And what is the source of legitimacy for parliamentary law which allows
it to determine the king’s and the nation’s rights and duties? What is the relationship
between parliamentary laws and the sharia? Are they religiously legislated (ganin—i
tashri9)? Or are they meant for ‘determining subjects’ (¢tayin—i mawzu) or for ‘legislating

rules for the implementation of Islamic laws’?*** Is the majority vote legitimate to put a

3 An answer tended to think of freedom as a royal gift. When Muhammad ‘Ali Shah sat on the throne,
this idea began to wane. Because if he was the one who could give the gift of freedom to the nation, then
he could claim that he had the right to take their freedom back at his discretion since they were not eligible
to gain such gift. In such conditions, the constitutionalists preferred not to award the custody of freedom
to its enemy, Muhammad ‘Ali Shah. Another answer regarded freedom as a divine gift. Some leading clerics,
such as Sayyid Muhammad Tabatabd’i, Siqat a-Islam Tabrizi and Mirza Husayn N@'ini, shared this idea.
They argued that this divine gift was given to everybody at birth. A nation might be deprived of this
privilege due to their ignorance and inability to use their liberties, not because they are ineligible for having
freedom (For further discussion see section 5.2).

446 For some answers to this question see section 5.3.

447 These three questions were about the criterion based on which freedoms of the people can be
legitimately limited in order to keep rights and duties in balance. It was accepted that a person’s freedom
should be limited by the freedom of others or by the public interests. However, in practice, most of the
legal limitations on a person’s freedom were legislated by virtue of the priority of public interests over
personal interests. In some cases, public interest and the exigencies of production and business in the
modern world forced constitutionalist legislators to put a limit on freedoms guaranteed by the sharia in the
old order (For more details see section 3.4.2).

448 These questions addressed the problem of the legitimacy of non-religious legislation in a Muslim society.
Distinguishing parliamentary law from religious law, constitutionalist ‘ulama argued that parliamentary laws

were not religiously legislated, but were either ‘legislating rules for the implementation of Islamic laws” or
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limit on freedoms guaranteed by the sharia or to permit what has been forbidden by
religious law?**° Does the state have authority to enact laws that restrain the public rights
held naturally and inherently by all the people? Is the government allowed to temporarily
limit people’s freedoms to eliminate terrorism and provide national security?**°

The third group of questions were on the aim of freedom: who is eligible to define the
aim of a person’s freedom? Is human perfection the aim of freedom? And if so, who can
determine the requirements of this perfection? Is it the person himself? The shah and
statesmen? The ‘ulama as the interpreters of Islam? Or the majlis as the representative of

the majority?45 ' Is freedom an aim by itself or an instrument to reach aims?*?

legislating general political matters and worldly and supervisory affairs that are ‘consultable, adaptable and
changeable’ (For a few pro-mashrii‘ab criticisms of this argument, see section 3.2.)

449 An answer to this question was what Shaykh Fazl Allah Nari wrote: ‘in religious matters one should
refer to the guardianship rather the deputation; and in the Major Occultation, the guardianship must be
held by the faqibs and mujtabids not by such and such grocer and draper’ (see section 3.2 and 3.4.2).

480 Some more detailed legal questions on the constraint of freedom were: when is it justifiable to trespass
on a person’s life, property, home, and honor? When is it permitted to arrest a person, to issue a verdict,
to execute punishment, or to banish him? When is it allowed to enter a person’s house without his
permission? When is it allowed to occupy a property, to confiscate assets and properties, or to dispossess
properties and lands possessed by owners or occupiers? When is it permissible to seize and disclose postal
correspondence or telegrams without permission of their sender? When is it permissible to refer an
individual from a court, in which he is expected to be judged, to another court? When is it justifiable to
prevent the teaching and learning of science, knowledge, and industry? When is it permissible to pose prior
censorship (mumayyizi) on the press and books? When is it allowed to ban communities and associations?
When is it permitted to ban a newspaper? (For some answers to these questions see chapter 3).

451 Likewise, there were different answers to these correlative questions on the aim of freedom. Some
thinkers bravely invite people to release from the tutelage of any shah or religious leader, and to dare to
find his own way of progress. The right to be wrong, however, was never defended. Yet the permissible aim
of freedom must be compatible with the public interest as well as the material and spiritual progress of
individuals and society (For more discussion see section 4.2.).

42 Some more detailed questions on the aim of freedom were: what is the aim of freedom of assembly?
Can one use this right to set up a harmlessly fruitless association or must it only be employed to achieve an
individual/common good? Is one allowed to express profane or useless words under the name of freedom
of expression? Is it permissible to have a sinful job or business which does not violate the rights of others?

Do I have the right to hold a wrong opinion? (For some answers to these questions see chapter 4).
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These questions address normative matters and inquire about the value of
arbitrary human actions. There is also another set of questions which address the objective
reality of freedom. Some of such descriptive questions posed in this period can be
formulated as follows: why do many people understand freedom as chaos, licence and
absolute negation of government? Why do ‘unaccountability, unlawfulness, and disorder
become one hundred degrees worse than the era of arbitrary rule’ while it is said that ‘our
country has turned constitutionalist’? Why, when we previously had only one shah, are
we now ‘under the oppression and cruelty of thousands of shahs with the hat or the
turban’? What do people want freedom for? Do they want it in order to shirk obedience
to God?

In the previous chapters, I discussed several formulations of both two
aforementioned groups of questions as well as some suggested answers. Questioning these
aspects of freedom, however, does not necessarily mean that they were thought about
freely and critically. As it was discussed in section 0.2.2.3, free thinking begins with a ‘real
question™? and with an intention and ability to freely consider the possible answers.
Suppose that a questioner asks: is it permissible to limit a freedom guaranteed by religion
on the basis of the majority vote? For instance, despite the fact that slavery has been
permitted in Islam, are we allowed to abolish it because of the majority’s opposition?

Now imagine that although the questioner rationally tends to respond that ‘some
religiously tolerated freedoms including slavery must be abolished when the majority

believe that these freedoms are violating the rights of others,” he is not actually able to

453 A real question is a question with more than one possible answer that actually engages the questioner
and lets her consider and choose one or more possible answers among several undetermined possibilities on

the basis of reasoning.
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choose this answer as a result of some causes like his faith in the sharia as eternal law, or
his fear of Muslims’ reactions, or personal benefits that he may find in slavery. In such
case his real question would not lead to free thinking.

In the same line of analysis, many normative questions listed above were real
questions; however, only few questioners dared to be wise and think autonomously, by
means of reason and free from the dictates of external authority and without relying on
religious or traditional unthoughts.

Regardless of its possibility, how useful was it to think independently from the
sharia? The dispute over the concept of freedom in the Iranian constitutional period was
not merely a philosophical and abstract contestation, but rather pursued a practical and
objective aim, namely the establishment of a set of socio-political rights. Freedom-seekers
endeavoured to convince the majlis to give more and more freedoms to the nation.
However, according to the second article of the Supplementary Fundamental Laws, ‘no
legal enactment of the sacred national majlis ... must be at variance with the sacred rules
of Islam’. In such a situation, thinking independently from the sharia was useful only if
it could prove that its result was in accordance with the sharia.

It is true that many freedoms such as freedom of life, freedom of property,
freedom of settlement, and freedom of commerce and trade had a long history in
traditional regulations. The emergence of the notion of the nation-state in the modern
era, however, had brought about two radical changes: the agent of these freedoms had
been transformed from subject into citizen, and the law’s and government’s interferences
to regulate people’s freedom had been fundamentally changed. Such a transformed
situation could provide the opportunity for Iranian thinkers to approach social freedoms
as newly-emerged phenomena about which the religious text is silent. Some thinkers
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were able to ingeniously take advantage of the possibilities of thinking within the existing
tradition of thought. For instance, Shaykh Ismail Mahallati employed the principle of
cohesion between rational precept and religious precept (mulazimah-"i bayn-i hukm-i ‘aqli
va hukm-i shar%) to infer from the rational obligation of ‘freedom from arbitrary rule’
(wujib-i ‘aqli) that this freedom is also religiously obligatory (wujizb-i shar).*>* Also it
was suggested that ‘changes in circumstances require the interpretation, contraction and
expansion of laws’. **3 Based on this principle, those new freedoms that seemed to be
incompatible with the sharia could be permissible for the sake of the public interest of
the Muslim society.

Likewise, in spite of the fact that socio-political indications of the new concept
of citizenship did not receive enough attention, it was acknowledged that ‘all residents’
(abali) of Iran were no longer the very ‘subjects’ (ru@ya) of the shah; and the notion of
‘millat’ was semantically transformed from its traditional sense (religion and faith) into its
modern sense (nation or residents of a country). In light of this change, the Constitution
stipulated that ‘the people of Iran [, and not necessarily Muslims] are to enjoy equal rights
before governmental laws.” Furthermore, Na'ini, as a leading mujtahid, wrote about a set
of fundamental freedoms that generally and equally belongs to all the people of the
country. To illustrate such fundamental rights he named some of them, including
‘security of the person’s soul, reputation, and property, sanctity of the home, inviolability
of the person, protection of privacy, immunity from unlawful imprisonment and

banishment, freedom of legal assembly and other common matters belonging to all rather

4%4 See section 3.2.
455 ‘Al-yawm akmalt-u lakum dinakum wa atmamt-u ‘alaykum ni‘mat?’, Sar-i Lrafil (Tehran, 3 Sha‘ban

1325/ 12 September 1907), no. 13, pp. 1-3. Also see section 4.2.
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than a specific group.” He ended his list with ‘and so on’ (va nabv zalik) to show that
more rights can be added.***

In the end, I would like to emphasize what Na'ini pointed out about the close
collaboration between religious despotism and political despotism as the two main
obstacles to the establishment of freedom in Iran. From the viewpoint of an usili faqih,
he made the most serious and effective criticism of a group of clerics’ anti-freedom efforts
and warned that freedom from obedience of kings is much easier than freedom from
duplicity and falsification of religious despotism. This branch of despotism (shubah-’i
istibdad), according to Na'ini, is the ‘arbitrary dominative precepts posed by leaders of

47 and is a fallacious misuse of religion by

sects and faiths under the name of religion’
‘ill-natured clerics and brigands of true religion (‘ulama’-i si’ va rah’ zanan-i din-i mubin)’
who seek to preserve ‘the pernicious tree of despotism’ (shajarah-’i kbabis-i istibdad). Na'ini
attempted to demonstrate that religion, rather than being connected with despotism, is
correlated to justice, freedom and equality. His criticism, however, indicates that religion
has the potentiality of despotic interpretations and unjust readings. Na'ini teaches the
Iranian freedom-seekers that it is impossible to remove arbitrary rule and to achieve
freedom without revealing “religious despotism’s fallacies”. In the last hundred years, his
Tanbih al-ummah has provided inspiration for Iranian reformists in two various political
situations. The first instance occurred when, several decades later, Sayyid Mahmud
Taligani (1911-1979), the leading clerical commentator of the Qur’an, republished Tanbib

al-ummah with his introduction and comments in 1955 when Muhammad Riza Shah

Pahlavi’s despotism was going to put an end to many achievements of constitutionalism.

456 See section 5.3.1.

47 “tabakkumat-i kbvud'saranab-’i riasa’~i mazahib va millal ... kib bib ‘unvan-i diyanat ira’ah mi daband”
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The second instance was when Muhammad Khatami, a former president of Iran,
employed Na‘inT’s ideas in developing post-revolutionary reformist discourse, implying
that although the Islamic Revolution of 1979 was able to overthrow the monarchic
despotism, it failed to defeat religious despotism. A research project that applies the
questions of the present study to these two eras is a suitable subject for a future study.
Such a study would explore the intellectual endeavours that expanded the
constitutionalist thinkers’ legacy in opposition to anti-freedom readings of Islam and

which believed in the possibility of reconciling Islam with human rights and democracy.
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