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Abstract

The relationship between EU citizenship and nationality is still defined by ‘linkage’ and
‘derivation’: national citizenship enjoys primacy over and conditions access to EU citizenship.
However, because naturalisation decisions have a European dimension as well as a cross-border
dimension, various commentators have questioned whether this primacy is desirable. This article
examines alternative models of EU citizenship and argues that the answer is not to reconsider the
criteria of ‘linkage’ and ‘derivation’, but to create some common EU rules on ‘access’ to national
and EU citizenship. A particularly attractive solution is for rules on the grant of nationality to be
guided by the idea of a ‘genuine link’. Reflecting on the Commission’s recent report on investment
citizenship within the EU and the debate it provoked, this article questions whether such shared
rules can currently be adopted.
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I. Introduction

Control over nationality was long considered to be one of the few remaining bastions of national
sovereignty within the European Union. Member States jealously guard their prerogatives in this
area and the relationship between EU citizenship and nationality is still defined by strict linkage
and derivation: national citizenship enjoys primacy over, and conditions access to, EU citizenship.
The relevant Treaty provisions stipulate this clearly: ‘every person holding the nationality of a
Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to and
not replace national citizenship’.! This bastion of sovereignty has come under siege, however,
precisely because of the EU having created its own citizenship.? Commentators have questioned
the derivative nature of EU citizenship and its firm connection to Member State nationality and
have argued for a radical restructuring of EU citizenship. This article challenges these proposals
and offers a qualified defence of the primacy of nationality over EU citizenship.

Commentators on EU citizenship increasingly take the position that the power of Member
States to define who constitutes an EU citizen should not be unbounded and absolute; a position
informed, broadly speaking, by two arguments. As the Vice-President of the European
Commission, Viviane Reding put it: ‘naturalisation decisions taken by one Member State are not
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neutral with regard to other Member States and to the EU as a whole’.? First, the strict linkage
between nationality and EU citizenship gives a European dimension to every domestic decision
concerning nationality; one acquires (or loses) EU citizenship upon the acquisition (or loss) of the
nationality of a Member State. The belief is that the EU should bear greater responsibility for
protecting EU citizenship by having rules concerning the possession of it. This position has been
widely espoused in the context of deprivation of EU citizenship, occurring in individual cases
when persons are deprived of their Member State nationality,* or affecting an entire national people
as a result of a country’s political decision to withdraw from the EU.° Secondly, because the rights
to move and reside freely in other Member States and non-discrimination on grounds of nationality
are among the substantive rights enjoyed by EU citizens, all domestic decisions in the field of
nationality potentially have a cross-border dimension, affecting other Member States. This
explains why it is felt necessary for there to be common rules that constrain the powers of national
decision-makers to combat national practices that disregard the interests of other states. This
debate emerged against the backdrop of what many perceive as the excesses of nationality laws,
including the creation and expansion of preferential naturalisation regimes for wealthy investors
and other individuals with particular abilities (athletic, scientific, or cultural),® and practices
allowing for the mass-naturalisation of specific groups of individuals with particular historical,
though tenuous, contemporary connections to the country. One such instance is the regime
established by Spain and Portugal that allows for the naturalisation of the descendants of the
Sephardic Jews that were forced into exile in the 15™ and 16™ century.” Another example is the
access to citizenship offered by Italy to descendants living in Latin America.?

The purpose of this article is to reassess the relationship between national and EU
citizenship and examine the normative desirability of important proposals for changing that
relationship which have been advanced by various scholars in recent years. The normative
implications of these proposals have not been properly assessed and on closer inspection appear
to be problematic. This article will argue that some of the concerns regarding the acquisition and
loss of national and EU citizenship are valid and there are good reasons for placing some
restrictions on the Member States’ power in relation to citizenship, but challenging the primacy of
nationality over EU citizenship is not the answer. In response to some of the problems, two
alternative models have been proposed which do challenge national primacy: a federal model that
maintains the linkage between national and EU citizenship but reverses the derivative relationship,
giving primacy to EU citizenship; and an autonomous model, which proposes a (partial)
decoupling of EU citizenship from nationality. In contrast to these views, this article defends the
current model that recognises the primacy of national over EU citizenship, though in a qualified
form. It argues that linkage must define the relationship between EU citizenship and nationality,

3 ‘Citizenship must not be up for sale’. Speech by Viviane Reding on 15 January 2004, available at
<http://europa.eu/rapid/press-release SPEECH-14-18 en.htm> Italics added.

4 Case C-135/08 Rottmann ECLI:EU:C:2010:104.

5 EU citizenship has been among the most prominent topics in the debate on Brexit. Proposals for decoupling EU
citizenship from Member State nationality in order to protect UK citizens against deprivations of EU citizenship will
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8 C Dumbrava, ‘External Citizenship in EU Countries’ (2014) 37 Ethnic and Racial Studies 2340; Y Harpaz, ‘Ancestry
into Opportunity: How Global Inequality Drives Demand for Long-Distance European Union Citizenship’ (2015) 41
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and the acquisition and loss of EU citizenship be conditioned by national rules on the acquisition
and loss of Member State nationality. However, to the extent that the above examples demonstrate
the limitations of the current structure of EU citizenship, the answer is not to reconsider the criteria
of ‘linkage’ and ‘derivation’, but to create some common EU rules on ‘access’ to national and EU
citizenship.’

This article is structured as follows: Section II offers conceptual clarity concerning the
alternative proposals for changing the relationship between nationality and EU citizenship,
distinguishing three ideal-type models: a federal, autonomous, and national model of EU
citizenship. Section III dismisses the federal model for failing to respect the associative ties among
those who have contributed to building and maintaining the collective goods offered by state
institutions. Section IV dismisses the autonomous model of citizenship on the ground that it places
EU decision-making beyond the control of the different national bodies of citizens. It follows that
the primacy of nationality over EU citizenship must be preserved to avoid these problems. Section
V argues that the problem of offering the Member States full power in setting the rules on the
acquisition and loss of national and EU citizenship is that it allows for practices that disregard the
interests of other states’ and third country nationals. Certain shared minimum rules on access are
needed to prevent this. Introducing the idea of a ‘genuine link’ in EU nationality law is an attractive
solution. Section VI questions whether the EU can introduce common European rules that provide
for minimum standards on access to national, and thus EU, citizenship.

I1. Three models of EU citizenship

Before defending the case for recognising the primacy of national citizenship within the EU, it is
necessary to clarify the different ways in which we can conceptualise the relationship between
nationality and EU citizenship. Three dimensions define this relationship: linkage, derivation, and
access. Linkage concerns the question of whether a connection should exist between EU
citizenship and nationality. Derivation is about the causal direction between the two; about which
enjoys primacy over the other. Access refers to who decides on the criteria of acquisition and loss
of citizenship.'* Based on these dimensions, three ideal-type models can be identified: a national
model that treats EU citizenship as deriving from the nationality of a Member State; an
autonomous model that aspires to remove the link between EU citizenship and nationality; and a
federal model in which EU citizenship has primacy over nationality.!" There are variants of all
these models and the boundaries between them are not as clear as this section may suggest.
Furthermore, as this article demonstrates, these models do not simply assert a different connection
between both nationality and EU citizenship; they redraw the boundaries of democratic and social
inclusion within the EU. Hence, an assessment of these models of citizenship depends on an
understanding of the relevant boundaries of inclusion. This section only draws the contours of
these ideal-type models, while subsequent sections connect these with the concrete proposals that
currently exist.

The national model recognises the different national peoples and is sympathetic towards
the status quo. It respects the linkage between national and EU citizenship and treats the latter as
the derivative status. One understanding of the national model is that the primacy of nationality is
absolute and no interference with national decisions regarding citizenship is permissible. However,

9 The criteria of ‘linkage’, ‘derivation’, and ‘access’ are borrowed from R Baubdck, ‘Why European Citizenship?
Normative Approaches to Supranational Union’ (2007) 8 Theoretical Inquiries in Law 453.
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advocates of the national model need not be completely opposed to European constraints. As
argued below, there is reason to believe that within a supranational Union, where national
citizenship decisions have greater cross-border implications, national decision-makers should take
into consideration the interests of other parties affected by their decisions. From that perspective,
the Member States remain primarily responsible for setting the standards on the acquisition and
loss of nationality and EU citizenship, but those standards must conform to European standards of
mutual respect. In other words, there must be a strong presumption in favour of the primacy of
nationality, but this can be rebutted in certain circumstances. What is important for now is that this
national model proposes that the authority to decide on who is a citizen of a Member State and of
the European Union remains principally with the Member States.

Of the two alternatives, the autonomous model is the more widely accepted. Those who
seek to establish the autonomy of EU citizenship from national citizenship challenge, either in part
or in full, the linkage that currently exists. They propose (partially) autonomous conditions
governing the acquisition and/or loss of EU citizenship. That is, EU citizenship should not be
determined (solely) by national rules, but by the EU collectively. Theoretically, one can envisage
EU citizenship as a fully autonomous status, completely disconnected from nationality. Member
States would retain the power to determine the conditions for the acquisition and loss of national
citizenship, whilst the EU would determine who its citizens are. Usually, however, the preferred
alternative to the status quo is one of partial autonomy. This means that the current linkage between
EU citizenship and nationality is retained — Member State nationals are EU citizens by definition
—while non-nationals are offered an additional European path to EU citizenship that is independent
of naturalisation. The various proposals will be discussed in more detail below. It suffices to note
that proponents of the autonomous model prefer EU policies not to be determined by national
governments. Domestic matters can be decided by national bodies but EU matters should be
determined by the people of Europe collectively.

The federal model is furthest removed from the current approach and seeks to reverse the
existing derivative connection between EU citizenship and nationality.!? Rather than preserving
the primacy of national citizenship, advocates of the federal model want EU citizenship to have a
primacy akin to that in federal states.'® Like the autonomous model, the federal model reflects the
unity of a European people and subordinates national citizenship. Under such a model, acquisition
and loss of EU citizenship would be subject to a set of uniform European rules: national citizenship
would be derived from EU citizenship, and rather than being based on the Member States’
citizenship and naturalisation policies, it would be based on the country of residence.'* An EU
citizen with residence in the Netherlands would be a Dutch citizen, but would acquire German
citizenship following a change of residence to Germany. It seems plausible to presume that if
national citizenship were to become conditional upon one’s state of residence, access to political
and social rights would also become residence-based. Rather than have claims of social and

12 Note that the federal model is presented as an ideal-type model and it is not suggested that no analogies can be
drawn between EU citizenship as it currently exists and forms of citizenship belonging to the federal model. For an
insightful study that highlights some of EU citizenship’s federal characteristics: C Schonberger, ‘European Citizenship
as Federal Citizenship: Some Citizenship Lessons of Comparative Federalism’ (2007) 19 Revue Européenne de Droit
Public 61.

13 To my knowledge, Switzerland is the only country that has not established the primacy of federal citizenship over
local citizenship. For analyses, read ibid and P Dardanelli, ‘Federal Democracy in Switzerland’ in M Burgess and AG
Gagnon (eds), Federal democracies (Routledge 2010).

14 See also Baubock (n 9).



democratic inclusion towards their former state of residence, they would be in a relationship of
social and political belonging with their current state of residence. '

These different models do not just offer different understandings of EU citizenship but a
restructuring of political relations within the EU. That matters, because proposals to alter the
structure and meaning of EU citizenship are sometimes dismissed on the ground that the current
model is most compatible with the EU’s current organisation, as an institution that sits somewhere
in between a classical international organisation and a federal union. The Member States remain
the principal political institutions within the EU and a federal or autonomous model of citizenship
is thus incompatible. These remarks are accurate, but do not fully address the arguments made by
proponents of a different model of citizenship within the EU. A full reply should explain not just
that the EU’s current structure presupposes the primacy of national citizenship, but why it is
desirable that no radical restructuring takes place and the Member States remain the prime loci of
political and social belonging.

The EU’s current legal framework is thus important when the discussion concerns the
possibility of realising different relations between EU and national citizenship with or without
Treaty change, but of limited relevance when discussing the normative desirability of alternative
models of EU citizenship. However, it happens that arguments for a different model of EU
citizenship draw explicitly on the case law of the Court of Justice of the European Union (CJEU
or Court). The Court has acknowledged that ‘it is for each Member State ... to lay down the
conditions for the acquisition and loss of nationality’, but added that the Member States must carry
out that task, ‘having due regard to EU law’.!® In addition, it decided that EU citizenship ‘is
destined to be the fundamental status of nationals of the Member States’.!” Such statements have
been used to justify a different relationship between EU and national citizenship. In their defence
for an autonomous status, for example, Dawson and Augenstein wonder ‘how fundamental
European citizenship really is’ if all UK citizens will be stripped of their EU citizenship following
Brexit.'® The answer is that EU citizenship is evidently not fundamental in that sense and still
contingent upon Member State nationality. The Court’s understanding of EU citizenship has
always been hard to square with the ‘text, teleology and legislative history’ of the Treaties,'” given
that the Treaties so clearly designate EU citizenship as the derivative status. It appears difficult, in
other words, to challenge the primacy of nationality over EU citizenship, and it is improbable that
the qualifier ‘having due regard to EU law’ will acquire much more than symbolic significance
under the EU’s current legal framework.?

More challenging are the considerations of those who aspire to realise a different form of
citizenship of the EU in the future, if only because their arguments seem highly attractive at face

15 Both would constitute significant changes when compared to the current state of affairs. Currently, EU citizens are
denied the right to vote in national elections of Member States of which they do not possess nationality and many
social entitlements are conditioned by periods of residence or employment.

16 Case C-369/90, Micheletti, ECLI: EU:C:1992:295, para 10; Rottmann (n 4) para 39.

17 Case C-184/99, Grzelczyk, ECLI:EU:C:2001:458; Case C-34/09 Ruiz Zambrano, ECLI:EU:C:2011:124.

18 M Dawson and D Augenstein, ‘After Brexit: Time for a further Decoupling of European and National Citizenship?’
<https://verfassungsblog.de/brexit-decoupling-european-national-citizenship/>.

1% JHH Weiler, ‘Epilogue: Judging the Judges — Apology and Critique’ in M Adams et al. (eds), Judging Europe’s
Judges: The Legitimacy of the Case Law of the European Court of Justice (Hart 2013) 248.

20 Although Case C-221/17 Tjebbes and others ECLI:EU:C:2019:189 may have changed this somewhat. For a critical
discussion of this decision, M van den Brink, ‘Bold, but without Justification? Tjebbes’ (2019) European Papers,
Insight of 25 April 2019, 1-7. Previously the Court had decided in Rottmann that even rendering individuals stateless
by depriving them of their national (and EU) citizenship could be compatible with the principle of proportionality and
thus EU law.



value. It is difficult not to sympathise with those who want to protect all EU citizens against the
involuntary loss of their status, or with those who envisage the cosmopolitanisation of EU
citizenship which, according to its supporters, would generate an inclusive European people
committed to mutual solidarity and capable of deciding collectively and democratically the
Union’s future. However, there are significant downsides to the federal and autonomous models
of citizenship for the EU, to which the following two sections draw attention.

III1. A critique of the federal model

The federal model constitutes such a radical departure from the present construction of EU
citizenship that, probably for that reason alone, no one embraces it fully. No one appears to argue
for the full harmonisation of the rules on the acquisition and loss of EU citizenship and the
replacement of national rules. On the other hand, the model is frequently embraced in part. Recall
that it presumes that national citizenship is derived from a common EU citizenship, with residence
being the sole factor conditioning the boundaries of national membership. Several commentators
want EU citizenship to have such inclusionary implications and to entitle mobile citizens to full
democratic and social citizenship within their state of residence.?' This section offers two grounds
for dismissing such calls for redrawing the boundaries of social and democratic membership within
the EU. First, contrary to what these commentators claim, there is no obligation of social and
democratic justice. Second, they fail to respect the associative ties among those who have
contributed to building and maintaining the collective goods offered by state institutions. It also
follows that the federal model of EU citizenship more generally ought to be rejected.

That economically active EU citizens should be entitled to claim social assistance in the
Member State where they pursue their employment as a fair return for their contribution and
participation seems relatively uncontroversial.”> Far more contentious is whether the unemployed
should have an entitlement to social assistance, certainly in their initial period of residence within
the host state. Several EU lawyers have taken the position that principles of social justice require
full and equal access to social benefits for all mobile citizens. Hence, when the CJEU permitted
Germany in Dano to deny benefits to a Romanian national who had been resident in Germany for
a limited period of time, during which she had not been employed, nor searched for work or tried
to integrate,* they argued that the Court failed to deliver justice.?* That position is subject to two
objections. First, as this author has argued elsewhere, it rests upon a problematic conflation of

21 On voting rights in national elections, F Fabbrini, ‘The Political Side of EU Citizenship in the Context of EU
Federalism’ in D Kochenov (ed), EU Citizenship and Federalism: The Role of Rights (Cambridge University Press
2018); D Kochenov, ‘Free Movement and Participation in the Parliamentary Elections in the Member State of
Nationality: An Ignored Link?’ (2009) 16 Maastricht Journal of European and Comparative Law 197; R Baubock,
Philippe Cayla and Catriona Seth (eds), Should EU Citizens Living in Other Member States Vote There in National
Elections? (EUI RSCAS Working Paper 2012). For some accounts that favour equal access to social benefits, C
O’Brien, ‘Civis Capitalist Sum: Class as the New Guiding Principle of EU Free Movement Rights’ (2016) 53 Common
Market Law Review 937; PJ Neuvonen, Equal Citizenship and Its Limits in EU Law: We The Burden (Hart Publishing
2016); D Kostakopoulou, ‘Ideas, Norms and European Citizenship: Explaining Institutional Change’ (2005) 68 The
Modern Law Review 233.

22 For the most elaborate statement of this position, A Sangiovanni, ‘Solidarity in the European Union’ (2013) 33
Oxford Journal of Legal Studies 213.

23 Case C-333/13 Dano, ECLI:EU:C:2014:2358, para 39.

24 F de Witte, Justice in the EU: The Emergence of Transnational Solidarity (Oxford University Press 2015) 132;
Neuvonen (n 21) chapter 2; O’Brien (n 21).



justice with political legitimacy.? In addition, it takes for granted that domestic principles of
egalitarian justice extend to the EU,?® an argument which should be rejected.

At first sight, this argument appears to resemble the cosmopolitan argument that, given the
equal moral worth of human beings, egalitarian principles that apply domestically also extend to
the global level.”’” However, different accounts of social justice within the EU argue for the
application of egalitarian principles to the EU not on cosmopolitan, but on relational grounds.?
On the relational view, ‘principles of distributive justice cannot be formulated or justified
independently of the practices they are intended to regulate’.? Taking a relational position, one
could argue that the implications of political integration within the EU are so pervasive and the
interactions between EU citizens so profound that no meaningful difference exists from the
national level. Domestic principles of social justice must then extend to the EU. More frequently,
however, relational accounts assume that the existence of EU citizenship in and of itself offers
sufficient support for the argument that mobile EU citizens should be entitled to claim social
assistance on an equal footing with the nationals of the Member States where they reside.*

While the argument that principles of social justice have a relational basis is a plausible
one, the existence of EU citizenship alone offers insufficient ground for the extension of domestic
egalitarian principles of social justice to the European domain. This misses the complementary
nature of EU citizenship and its dependence on national membership. It seems difficult, more
generally, to argue on relational grounds that the EU and Member States are bound by the same
duties of social justice. EU citizens have very different relationships to one another when compared
to national citizens, this being a direct consequence of the EU serving very different purposes and
having modest institutional capacities when compared to the Member States. The Member States
seek to provide the goods needed for citizens to flourish and live autonomous lives;?! the purpose
of the EU is to strengthen the Member States’ capacity to provide those goods.*> Whether the EU
always succeeds in realising these ambitions is another matter. Indeed, there is no denying that the
EU has fallen short of this ideal and occasionally stood in the way of Member States realising the
conditions that allow citizens to flourish. Relational accounts recognise that due to the
interconnectedness between the EU and its Member States, the EU is bound by duties of justice,

25 M van den Brink, ‘Justice, Legitimacy, and the Authority of Legislation within the European Union’ (2019) 82 The
Modern Law Review 293.

26 On the question of extension, read, L Valentini, Justice in a Globalized World: A Normative Framework (Oxford
University Press 2011) chapter 1.

27 For classical elaborations of this cosmopolitan position see TW Pogge, ‘Cosmopolitanism and Sovereignty’ (1992)
103 Ethics 48; CR Beitz, Political Theory and International Relations (Princeton University Press 1999).

28 This is clearest in the work of Neuvonen (n 21) 6.

2 A Sangiovanni, ‘Global Justice, Reciprocity, and the State’ (2007) 35 Philosophy & public affairs 3, 5.

3071t is important to distinguish between two different arguments in which EU citizenship is used to defend the position
that equal access to social assistance is required. The first argues that citizenship brings with it a presumption of
equality, which in the context of EU citizenship ought to mean that full equal treatment within the state of residence
ought to be the norm. D Kochenov, ‘Citizenship without Respect: The EU’s Troubled Equality Ideal’ (2011) 08/10
Jean Monnet Working Paper. On the other hand, EU citizenship is used to support the extension of egalitarian
principles of justice to the EU on relational grounds. See, for example, C O’Brien, Unity in Adversity: EU Citizenship,
Social Justice and the Cautionary Tale of the UK (Hart Publishing, an imprint of Bloomsbury Publishing Plc 2017).
31 For such visions on the role of the state see S Song, ‘The Boundary Problem in Democratic Theory: Why the Demos
Should Be Bounded by the State’ (2012) 4 International Theory 39, 58; M Blake, ‘Distributive Justice, State Coercion,
and Autonomy’ (2001) 30 Philosophy & Public Affairs 257; Sangiovanni (n 29).

32 Sangiovanni (n 22).



but they can also accept that the scope of principles of justice are more demanding at the national
than at the EU level.*

Despite the pressures of globalisation, the institutional capacity of states remains
unprecedented. Well-functioning states manage to create ‘a condition of civic equality’ among
citizens,>* offering protection against social deprivation and physical threats, upholding their legal
rights and entitlements and allowing for their participation in decision-making on the collective
system of rules under which legal disagreements can be resolved. States can succeed in generating
such civic equality only when citizens are willing to cooperate and incur the obligations necessary
to generate and uphold the system of collective rules and rights.? Such willingness is greater when
there is a sense of solidarity among citizens as well as a degree of generalised trust, not just ‘in the
willingness of others to reciprocate benefits when the need arises’,*® but also in the willingness of
those in power to act in the general interest, even when moral views diverge.?’ Trust ‘is more likely
among citizens who come together within a stable infrastructure of state institutions and who share
a sense of solidarity, rooted in a shared political culture’.* Hence, a collective identity and but also
the willingness to participate in the production of collective goods contribute in important ways to
the feeling of solidarity needed to generate such trust among individuals.*

Relational accounts of justice can accept this and maintain that states are justified in
privileging those who have contributed to building and maintaining the collective goods they offer.
This position does not question the moral equality of EU citizens (and other human beings) but
assumes that our societies are ‘systems of cooperation over time, from one generation to the
next’,** whose successful functioning depends on the cooperation and participation of their
citizens. Those who have helped produce those public goods also have a legitimate claim to their
enjoyment.*! Hence, even though a common nationality may contribute to shared feelings of
identity and a greater sense of solidarity,** nationality per se is not a justifiable ground for
exclusion. All EU citizens who have contributed to the production of these public goods should be
entitled to a fair return and claim social inclusion.* Without going into detail here, the EU has
long incorporated in its legislation the principle that Member States owe mobile citizens who have
made a significant contribution a fair return, conferring a right to claim social benefits to workers,*
jobless persons who were economically active previously* and long-term residents.*® Even if they
have not directly contributed though economic participation, the latter will at least have

3 See, ibid.

34 R Bellamy, 4 Republican Europe of States: Cosmopolitanism, Intergovernmentalism and Demoicracy in the EU
(Cambridge University Press 2019) 139.

35 See also, Sangiovanni (n 29) 20.

36 B Barry, Democracy and Power: Essays in Political Theory (Clarendon Press 1991) 175. See also the literature
referred to in Sangiovanni (n 29) 32-33.

37 See the different contributions to M Warren (ed), Democracy and Trust (Cambridge University Press 1999).

3% Song (n 31) 59.

3% Sangiovanni (n 29).

40 J Rawls, Political Liberalism (Columbia University Press 1993) 15.

41 Sangiovanni (n 22); R Pevnick, Immigration and the Constraints of Justice: Between Open Borders and Absolute
Sovereignty (Cambridge University Press 2011).

42 D Miller, On Nationality (Oxford University Press 1999).

43 Sangiovanni (n 22); de Witte (n 24).

4 Article 7(2) of Regulation (EU) No 492/2011 on freedom of movement for workers within the Community of 5
April 2011 (OJ L141/1). See also, Art 24(2) on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States of 29 April 2004 (OJ L229/35).

45 Art 7(3) of Directive 2004/38.

46 Art 16(1) of Directive 2004/38.



contributed over time on the basis of their societal participation and payment of taxes. However,
on the principles of social justice defended here, Member States are under no obligation to provide
comprehensive social assistance to all newcomers from other Member States.

By allowing individuals to move across the arbitrary borders that separate national regimes
and overcome arbitrary forms of exclusion in their places of residence, the rights of free movement
and non-discrimination make a powerful contribution to enhancing the life opportunities of EU
citizens. However, these rights also have the potential to undermine the social bonds that support
national social practices, by allowing individuals to claim rights and entitlements without incurring
the necessary obligations and demonstrating some commitment to their maintenance.*’ Studies
consistently show that by ensuring that access to social benefits is conditional, the EU has largely
managed to avoid possible tensions between citizen mobility and national welfare states.*® Such
studies also show that free movement can adversely affect the sustainability of social benefits in
cases where welfare entitlements are unconditioned.*” While claims that free movement
undermines the stability of national welfare regimes are generally exaggerated, guaranteeing that
a degree of reciprocity exists between mobile citizens and their state of residence prevents mobile
citizens putting unwanted strains on national welfare entitlements. Their mere presence for brief
periods does not establish sufficiently strong reciprocal ties. Newcomers thus should not be
entitled to full social citizenship within their state of residence.

Newcomers need not be included in the national demos immediately either. Currently, EU
citizens resident in Member States other than that of their nationality can stand as candidates and
vote in elections to the European Parliament and municipal councils, but are excluded from the
national franchise.>® Moreover, because certain Member States exclude nationals who have left the
territory and are resident abroad (for a certain duration) from the franchise,’! mobile Union citizens
risk being deprived of the right to vote in national elections altogether and thus also of a say over
who represents them in the Council of Ministers. Such outcomes constitute clear democratic
wrongs, but whether the solution lies in giving mobile EU citizens the national franchise in their
country of nationality or of residence remains an open question.

Those who favour redrawing the boundaries of democratic inclusion to include all lawfully
resident EU citizens in the national demos usually offer two justifications for their argument. First,
they argue that such inclusion is demanded by the ideal of equality embedded within citizenship.>?
Second, they insist that democratic inclusion in the state of residence is a requirement of
democratic justice, following the democratic principle that all those affected by democratic
decisions should have a say in the process that led to their adoption.®* As regards the latter
argument, there are well-known problems in conditioning the boundaries of the demos by the
criterion of affected interests. First, one cannot know in advance of a political decision being taken

47 Bellamy (n 34) chapter 5.

48 D Sindbjerg Martinsen and G Pons Rotger, ‘The Fiscal Impact of EU Immigration on the Tax-Financed Welfare
State: Testing the “Welfare Burden” Thesis’ (2017) 18 European Union Politics 620; D Sindbjerg Martinsen and B
Werner, ‘No Welfare Magnets — Free Movement and Cross-Border Welfare in Germany and Denmark Compared’
(2019) 26 Journal of European Public Policy 637.

49 A Schenk and S K Schmidt, ‘Failing on the Social Dimension: Judicial Law-Making and Student Mobility in the
EU’ (2018) 25 Journal of European Public Policy 1522.

50 Article 22 TFEU.

5! For an overview of different rules on external voting, see R Baubock, ‘Stakeholder Citizenship and Transnational
Political Participation: A Normative Evaluation of External Voting’ (2007) 75 Fordham Law Review 2393.

52 Kochenov (n 30).

53 See some of the contributions in Baubdck, Cayla and Seth (n 21).
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whose interests will actually be affected, meaning that the appropriate boundaries of the demos
cannot be decided until after the adoption of the measure. The principle of affected interests thus
presents logical impossibilities.> In addition, decisions of foreign entities constantly affect us, so
that the principle of affected interests provides ‘good grounds for thinking that (at least in
principle) we should give virtually everyone a vote on virtually everything virtually everywhere
in the world’.>* The EU offers an instructive example. Decisions of different Member States affect
EU citizens simultaneously. Mobile Union citizens, for example, are not only affected by the
political decisions taken by their country of residence but also by the actions of their country of
nationality. In addition, EU citizens’ lives are also affected by political decisions taken by third
countries. If it is affected interests that matter, EU citizens would have to have a vote in all these
elections, which — if only for practical reasons — will obviously not be appropriate.

More importantly, the impact of the outcomes of political decision-making alone cannot
define the boundaries of democratic membership in the EU, as political communities are ongoing
(re)arrangements of cooperation among citizens over time. Visitors and short-term residents, such
as exchange students and jobseekers, have not built the associative ties and produced the long-
term commitments necessary to be included within the national demos.?” No injustice is done to
them if they are included within the demos of their state of nationality rather than their state of
residence. It is important, therefore, that mobile citizens resident in Member States other than that
of their nationality are not deprived of their political rights in their country of nationality. Only
after a certain period of residence in another state should EU citizens be able to acquire voting
rights (and lose their political rights in their state of nationality in order that they do not have a
double say in EU affairs).>® Among the possible options are (1) the facilitated naturalisation of
those EU citizens who have been living in the host Member State for a reasonable period, or (2)
the immediate enfranchisement of those with permanent residence.> Such reforms, however, need
not include the democratic inclusion of relative newcomers lacking genuine associative ties. There
is reason, therefore, to reject the federal model of EU citizenship and to believe, as the Treaties
say, that EU citizenship must ‘complement and not replace national citizenship’.®

IV. A critique of the autonomous model
If the problem of the federal model is that it removes from the Member States the power to delimit
the boundaries of national citizenship, the autonomous model of citizenship within the Union does
not seem to present such problems at first sight. By (partly) decoupling EU citizenship from
nationality, granting the EU the prerogative to decide on the possession of EU citizenship, while
leaving decisions on national citizenship to the Member States, it appears to escape these

3 FG Whelan, ‘Prologue: Democratic Theory and the Boundary Problem’ (1983) 25 Nomos 13, 19.

35 RE Goodin, ‘Enfranchising All Affected Interests, and Its Alternatives’ (2007) 35 Philosophy & Public Affairs 40,
64.

% For a similar conclusion, R Baubéck, ‘EU Citizens Should Have Voting Rights in National Elections, but in Which
Country?’ in R Baubdck, P Cayla and C Seth (eds), Should EU Citizens Living in Other Member States Vote There in
National Elections? (EUI RSCAS Working Paper 2012).

57 For different variations of this argument, read Song (n 31); Pevnick (n 41); R Baubdck, ‘Morphing the Demos into
the Right Shape. Normative Principles for Enfranchising Resident Aliens and Expatriate Citizens’ (2015) 22
Democratization §20.

38 Bellamy (n 34) 167.

% For discussion on the different options, Baubdck, Cayla and Seth (n 21).

60 Article 20(1) TFEU.

10



shortcomings. This section, however, argues that decoupling EU citizenship from nationality risks
diminished control of national citizens over EU political decision-making.

Proposals for turning EU citizenship into an autonomous status come in different forms.
Theoretically, one could imagine a complete decoupling of EU citizenship from nationality, but
no one seems to favour a fully autonomous EU citizenship status.®! It would be odd if Member
State nationals were not EU citizens by default; the EU’s entire political system presupposes that
national citizens are involved within the EU’s political processes and bound by the political
outcomes produced by EU institutions. It is difficult to imagine the full separation of the national
and EU dimensions of governance. This probably explains why most proponents of an autonomous
EU citizenship status favour its partial decoupling from nationality. What follows focuses on two
different proposals for partial autonomy. If these do not withstand scrutiny, models of full
autonomy certainly will not.

EU citizenship can be disconnected from nationality through both the loss or acquisition
of that status. In the aftermath of the UK referendum on Brexit facing the prospect of British
citizens’ losing EU citizenship, both options were considered. Dawson and Augenstein argue that
there should be a decoupling of EU citizenship from nationality with respect to the loss of that
status. If their idea was implemented, ‘the decision to grant Union citizenship may still rest with
the Member States, via Member State nationality, [but] the decision to withdraw it would rest with
the individual EU citizen’.®* Kostakopoulou has focused on the acquisition of EU citizenship, and
her proposal is limited to those individuals who do not have EU citizenship because they do not
possess the nationality of a Member State. For third-country nationals, EU citizenship would be
conditioned by domicile, available to those ‘who have been residing on a lawful and permanent
basis in the territories of the EU for five years’.®® There are other possibilities in-between and
beyond these two proposals, including the different options explored by Garner in his recent
‘argument for an autonomous status’,®* but an examination of the schemes suggested by
Kostakopoulou and by Dawson and Augenstein should be sufficient to illustrate the downsides of
an autonomous Union citizenship.

All proposals for decoupling EU citizenship from nationality, irrespective of their form,
run into one immediate problem, which we can call the problem of partial political representation.
EU citizens are currently represented twice in the EU’s decision-making processes, once directly
by the European Parliament and once indirectly by national Council representatives, who are
accountable to national parliaments. Assume that, in accordance with Dawson and Augenstein’s
proposals, it would be possible for UK citizens to retain EU citizenship following the UK’s
departure from the EU, or, as Kostakopoulou proposes, that individuals could acquire EU
citizenship without simultaneously acquiring Member State nationality. Such Union citizens
would lack the indirect representative connection with the EU decision-making process through

61 Tt is among the options proposed by Garner, but he also recognises its disadvantages and is hesitant about the idea.
O Garner, ‘The Existential Crisis of Citizenship of the European Union: The Argument for an Autonomous Status’
(2018) 20 Cambridge Yearbook of European Legal Studies 116, 144.

62 M Dawson and D Augenstein, ‘After Brexit: Time for a further Decoupling of European and National Citizenship?’
<https://verfassungsblog.de/brexit-decoupling-european-national-citizenship/>.

63 D Kostakopoulou, ‘Scala Civium: Citizenship Templates Post-Brexit and the European Union’s Duty to Protect EU
Citizens: Citizenship Templates Post-Brexit’ (2018) 46 Journal of Common Market Studies 854. For an earlier
argument to that effect, D Kostakopoulou, ‘European Union Citizenship: Writing the Future’ (2007) 13 European Law
Journal 623, 644. For a rejoinder, M van den Brink and D Kochenov, ‘Against Associate EU Citizenship (2019) 57
Journal of Common Market Studies 1366.
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national citizenship and domestic elections. Hence, the decoupling of both statuses alone hardly
seems suitable for what proponents of an autonomous form of citizenship within the EU wish to
realise: EU citizens becoming the collective authors and owners of EU politics.

There are two possible ways in which that shortcoming might be addressed. One is the full
inclusion of EU citizens within their state of residence and conferring them with the right to vote
in national elections.® The previous section dismissed this option. A second answer to the problem
of partial political representation is to get rid of national citizens’ indirect channels of
representation by removing the control of national political representatives and parliaments over
EU decision-making. The European Parliament could become the sole body representing the EU
citizen. Such an institutional innovation would give all Union citizens full political rights in
European elections, even if not all of them would be allowed to vote in national elections.

On the face of it, taking national processes out of European processes of decision-making
appears to offer a number of advantages. It would solve the problem of partial representation, but
also seems to reflect the idea of a European people; a united body of citizens that self-regards one
another as equals and is capable of collective self-determination. It would, as Dawson and
Augenstein put it, premise the EU “upon the unity of the peoples of Europe’, which for them is
‘another way of saying the people of Europe’.® That is, they seek to realise ‘a European polity
based on mutual commitment of its peoples to construct a new form of civic and political allegiance
on a European scale’.®” A ‘more cosmopolitan political community’, in Kostakopoulou’s words,
would be realised.®® Finally, it may appear that an autonomous form of citizenship within the EU
would ‘liberate individuals from the preferences of their states’.® In such a Union, ‘the future EU
citizenship ... is not a domestic matter but an issue ... for the Union as a whole to determine’.”
That is, decoupling the connection between nationality and EU citizenship is inspired largely by
the aspiration to let a European people self-determine its own future collectively, independent of
the normative ambitions of the various states.

The likely outcome is very different from that predicted by these accounts. By detaching
EU decision-making from the control of domestic political processes, EU citizens will enjoy less
control over the political decisions they are subject to. This risk emerges from there still being a
highly underdeveloped European demos and public space. Democracy offers a fair mechanism for
deciding on political action when there is disagreement among citizens, a solution proponents of
an autonomous EU citizenship seek to implement at EU level. However, for political procedures
to confer democratic legitimacy, it is not sufficient that they ensure the formal political equality of
citizens and guarantee equal voting rights. Citizens must also self-regard themselves as a collective
of equals and be in a position to exercise equal influence over the allocation of political authority.
Decision-making among citizens who do not belong to a common demos, a collective that sees
themselves as equals in processes of collective governance, is less likely to be geared towards the
general interest and more towards the particular interests of those in positions of power. The
existence of a public sphere enables citizens to understand what is at stake in the political arena,
enabling them to respond to and hold accountable decision-makers.

65 Kostakopoulou has supported that solution in the past, believing that national, political and social membership
should not depend upon a degree of identification with the national political culture, supported by national citizenship,
but upon residence as EU citizens within the national community alone. Kostakopoulou (n 63).

% Dawson and Augenstein (n 62).

7 Ibid.

8 Kostakopoulou (n 63) 4.

% Dawson and Augenstein (n 62).
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The time available to ordinary citizens to follow political debates and developments is
limited. Yet, they are expected to have an adequate understanding of what is at stake in political
debates in order to exercise their democratic rights adequately and responsibly. A public sphere is
a necessary ‘response’ to the scarcity of time. To have a reasonable understanding of what is at
stake and debated, citizens must and do rely on the comprehensive set of channels and institutions
— political parties, mass media, and a public discourse — that are present in functioning democratic
states.”! The European public space, by contrast, remains very underdeveloped. A European mass
media and public discourse is almost non-existent and European political parties may function like
national parties in internal legislative politics, but play only an insignificant role in external
electoral politics of mobilising voters and providing citizens with relatively accessible information
regarding the political preferences of particular candidates.’? It also seems unlikely that a rapid
growth of the institutions necessary to mediate between citizens and political actors at the
European level will occur any time soon. Language remains the most prominent barrier to the
realisation of a European public sphere. Most citizens speak only their mother tongue and even
those who have a reasonable understanding of a second or third language rarely grasp it sufficiently
to participate in transnational political discourse. Democratic politics being ‘politics in the
vernacular’,” most citizens will only be able to grasp domestic political debates and inform
themselves about European politics through national channels of communication and information
dissemination. Without national political institutions exercising some control over EU decision-
making and national media outlets providing the communication between national and EU political
institutions and the national citizens, control over EU politics risks being even further removed
from the majority of EU citizens and will become more dominated by the elite than it already is.
Contrary to what proponents of an autonomous form of citizenship assume, therefore, the
aspiration to separate national from EU decision-making will not enable EU citizens to collectively
decide the EU’s future course of action. Rather, it will further remove control over EU political
institutions from them.”

Premising decision-making within the EU upon the unity of citizenship also risks removing
control over EU decision-making from smaller and weaker states. If citizens are unable to identify
with each other and treat those they disagree with as equals, there is a greater likelihood of
dominant majorities persistently disregarding the interests of insulated minorities. Such minorities
can have a vote, but their lives will be dominated by strangers. There are still strong indications
that nationality is the dominant cleavage cutting across the European political spectrum, and there
is no sense of a European people that overcomes this divide and which is able to act in the collective
European interest. The political response to the Eurocrisis offers one important example. It has
been difficult to detect some sense of solidarity among Union citizens and the burden of the crisis
was placed largely on a smaller group of weaker Member States, who were obliged to implement

"I'T Christiano, The Rule of the Many: Fundamental Issues in Democratic Theory (Westview Press 1996).

2 S Hix, AG Noury and G Roland, Democratic Politics in the European Parliament (Cambridge University Press
2007).
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2001) 213-214. See also, D Grimm, ‘Does Europe Need a Constitution?’ (1995) 1 European Law Journal 282. Those
sceptical of this claim often point to Belgium or Switzerland as examples of multi-lingual democracies, but that reply
is grossly inadequate. There is a great difference between regimes with 2-3 official languages and one with 24.
Furthermore, those countries are likely the exception to the rule, where plenty of difficulties still arise absent a uniform
language. FW Scharpf, Governing in Europe: Effective and Democratic? (Oxford University Press 1999) 10.

" T Christiano, ‘Democratic Legitimacy and International Institutions’ in S Besson and J Tasioulas (eds), The
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far-reaching institutional and economic reforms, which greatly impacted upon their standards of
national welfare. The different national governments sought primarily to promote their own
particular interests, occasionally blatantly disregarding the interests of the others. This is no
defence of the political decisions taken in the wake of the crisis, but it is important not to ignore
the fact that the crisis was ‘resolved’ by removing decision-making from processes that aspired to
realise the shared and equal control by all Member States over EU decision-making. Instead,
decisions were taken by unaccountable executives (the ECB, Commission, and IMF) or by newly
constituted institutions that accorded Member States degrees of influence in accordance with their
financial position.” Citizens of weaker Member States were affected by political decisions over
which they lacked any real influence. This shows that without a greater sense of commonality
among EU citizens, they ‘will not and should not accept to be bound by a majority of Europeans’.”
Nicolaidis was correct to observe that the risk of realising procedural equality between EU citizens
is producing ‘de facto domination between peoples’.”” National democratic institutions should be
involved in EU political decision-making. Removing control from them in order to overcome the
problem of partial political representation will not enable a European people to collectively decide
the EU’s course of action; on the contrary, it will diminish citizens’ opportunity to control the
power to which they are subjected.

V. The primacy of national citizenship

This article has argued against reversing or severing the connection between EU citizenship and
nationality. First, EU citizenship should not acquire primacy over nationality because this risks
undermining the social bonds that support national democratic and social practices. The previous
section also dismissed the idea of turning EU citizenship into an autonomous status. The exclusion
of national political institutions from EU decision-making processes, a necessity if EU citizens are
to enjoy full rights of political participation under the autonomous model, would weaken the
control EU citizens can exercise over decision-making by EU institutions. From this, it follows
that the primacy of nationality over EU citizenship remains desirable. That is, linkage must define
the relationship between nationality and EU citizenship, and the latter is derivative.

It may seem that this article has also suggested that the EU should not constrain the domain
of nationality, over which Member States should enjoy full autonomy. That is, it may appear to
defend a model of self-determination that requires non-interference with the choices taken by
national institutions. As Iris Marion Young has demonstrated, however, the non-interference
model is not the only understanding of self-determination.” In an increasingly interconnected
world, various social and economic interdependencies exist between different self-governing
entities and the decisions taken by one may negatively affect the interests of outsiders. This may
produce relationships of domination which are fully compatible with a model of self-determination
understood in terms of non-interference. The limitation of that model is that its insistence on the
full autonomy of self-determining entities can in fact undermine the autonomy of smaller and

7> M Dawson and F Witte, ‘Constitutional Balance in the EU after the Euro-Crisis’ (2013) 76 The Modern Law Review
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weaker entities. Therefore, Young offers a different model of self-determination, ‘one that puts the
objective of mutual respect and avoidance of domination more at the center’.”

Even in the domain of nationality, the non-interference model of self-determination no
longer exists. International law restricts states in matters of nationality.? Within the EU, however,
there are additional reasons for limiting the ability of Member States to determine who can enjoy
national citizenship. As has been said in the introduction, because of the strict linkage between
nationality and EU citizenship, national decisions in the field of citizenship also acquire a
European and cross-border dimension. That is, such decisions define the personal scope of EU
citizenship and they also affect other Member States, because the right to free movement and non-
discrimination on grounds of nationality are among the substantive rights enjoyed by EU citizens.
Of course, by virtue of the current structure of EU citizenship, each and every decision in the field
of nationality has European and (potentially) cross-border implications. However, it should not be
thought that a full harmonisation of rules on the grant of citizenship at EU level is preferable.
National citizenship must retain its primacy over EU citizenship for the reasons set out in the
previous sections. At the same time, Member States should not ignore the interests of outsiders,
citizens of other Member States and third-country nationals. The model of self-determination
proposed by Young, and which is adopted here, involves a presumption of non-interference which
can be rebutted if national authorities pay insufficient consideration to the interests of others in the
decisions they take.

Consider the views offered by Advocate General Maduro in his Opinion in the Rottmann
case. He said that ‘Union citizenship assumes nationality of a Member State but it is also a legal
and political concept independent of that of nationality’.®! Those favouring the autonomous model
have emphasized the AG’s use of the word ‘independent’ and have suggested that he is advocating
the decoupling of nationality and EU citizenship,® but that is not what he proposed. He added that
‘it is not that the acquisition and loss of nationality ... are in themselves governed by [EU] law,
but the conditions for the acquisition and loss of nationality must be compatible with the [EU]
rules and respect the rights of the European citizen.’® He assumes that the link between nationality
and EU citizenship will be retained, but proposes introducing certain fetters over the powers of
Member States. The national model of EU citizenship would leave the current linkage between
national and EU citizenship intact and retain its derivative nature, but the primacy of national
citizenship is not incompatible with there being certain common European principles concerning
access to national and EU citizenship.

Whether the introduction of such additional constraints is possible under the Treaties or
requires an amendment is addressed in the next section. First, it is necessary to examine whether
there are actual reasons for adopting EU standards on access to national citizenship. According to
commentators there are three different reasons for doing so. These are: the interests of the EU in
protecting the status of EU citizenship; the potential negative consequences for other Member
States by the grant of national citizenship; the position of third-country nationals (i.e., individuals
without EU citizenship). The second and third grounds, in particular, justify the adoption of
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supranational principles which would limit the power of Member States to decide unilaterally on
matters of nationality within the EU.

If it were left for them to decide, some European institutions would constrain Member
States in order to protect the integrity of EU citizenship. For example, the European Parliament
called for the Commission to intervene in the sale of citizenship by some Member States because
such practices undermined ‘the very concept of European citizenship’.?* The Commission recently
issued a report that expressed similar concerns about similar investment schemes.®> Moreover,
reasoning that EU citizenship ‘is destined to be the fundamental status of nationals of the Member
States’, the Court has ruled that the deprivation of EU citizenship falls within the scope of EU
law.®® As has been seen, debates concerning EU citizenship following the UK referendum were
fuelled by similar beliefs. The need to protect the status of EU citizenship, it is argued, justifies
limiting the power of Member States in the sphere of nationality.®’

These arguments are misguided. EU citizenship is not of such significance as to outweigh
national claims to non-interference. EU citizenship is still merely additional to national citizenship
and the rights to free movement and non-discrimination offer EU citizens access to rights which
flow from national citizenship rather than from a set of independent European rights.3® In practice,
little would change if EU citizenship was abolished tomorrow. If EU citizenship were abolished,
nationals of member states would still retain their rights and entitlements; Malta would no longer
be selling EU citizenship, but investors could still acquire the full set of free movement rights
based on the acquisition of Maltese nationality alone; and rendering someone stateless would no
longer result in the loss of EU citizenship, but it would still deprive that person of the rights enjoyed
as a result of having the nationality of a Member State. Without dismissing the symbolic value of
EU citizenship and the relevance of individuals deriving a set of core minimum rights from their
status as EU citizens directly,®® EU citizenship adds little which is independent of Member State
nationality. Protecting the integrity of EU citizenship is therefore an insufficient reason to rebut
the presumption of non-interference.

Stronger grounds for restraining the power of Member States to determine the conditions
for a grant of nationality are the possible negative consequences of their decision-making and the
protection of the position of third-country nationals. It is precisely because EU citizenship is
parasitic upon national citizenship that the practice of Member States relating to the grant of
nationality can violate the spirit of EU integration. The benefits conferred on EU citizens include
the right to travel throughout the EU, to reside in a Member State of which the citizen is not a
national and to claim — with limitations — the benefits of national citizenship. Decisions concerning
the acquisition and loss of nationality are indeed of significance to other Member States.
Investment schemes which grant citizenship to third country nationals are popular precisely
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because they allow the purchase of EU citizenship. The adoption of such schemes with little to no
consideration of the interests of other Member States’ shows disregard for those with whom they
stand in an important and close relationship. As the Commission and various NGO’s have warned,
such citizenship-by-investment schemes create very specific risks, including the circumvention of
security checks introduced by EU migration law, money laundering, or tax evasion.”® That
individuals enjoying the most dubious of reputations, including persons accused of
misappropriating financial assets and of having ties to international criminal organisations, have
managed to acquire national and EU citizenship demonstrates the reality of these problems.’!
Moreover, these risks extend beyond the states of naturalisation to all EU Member States. As
Transparency International and Global Witness aptly put it, ‘a minority of Member States are
reaping profit from jointly shared EU assets by hawking internal free movement and external visa-
waiver agreements, and they are enjoying the spoils whilst exposing their neighbours to risk’.”?

On the one hand, Member States are giving a small category of individuals without a
genuine link to their country privileged access to national citizenship, with all the problems this
entails. On the other hand, they also (and some more than others) deny national citizenship to
individuals whose genuine link cannot be in dispute, in particular third-country nationals with
lengthy periods of residence within their territories. A European Union committed to democratic
fairness has an interest in ensuring that foreigners are not excluded permanently from national and
EU citizenship. It is not just the case that the permanent exclusion of foreigners from citizenship
constitutes a democratic wrong at national level; since national representative processes are key to
the legitimisation of EU policies, this failure of democratic inclusion affects the EU’s own
legitimacy. Denying long term third-country national residents the ability to acquire national
citizenship and the corresponding political rights undermines their ability to live freely within
those states and to participate in the exercise of political control over those whose power they are
subjected to.

The introduction of common European rules providing minimum standards on access to
national and thus EU citizenship could solve these issues. Given the problems highlighted above,
the obvious solution would be for the acquisition of nationality to be guided by the idea of a
‘genuine link’. This reflects the notion that only those individuals who enjoy a proper connection
with a particular state should enjoy its citizenship. Individuals can have a genuine link with
multiple states and such rules should be neither over- nor under-inclusive. They are over-inclusive
when individuals lacking meaningful social ties can naturalise, as in the case of investor citizenship
regimes. They are under-inclusive when full membership is unavailable to individuals that are
social members of particular state, such as individuals with a period of genuine residence, first- or
second-generation immigrants, and those born and residing in the country for most of their
childhood.” In addition, such rules should presume that naturalisation is an entitlement based on
objective criteria, and not subject to discretionary assessments by national authorities.

VI. Towards common EU rules on access to national and EU citizenship?
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The European Commission recently published a report that draws attention to the risks associated
with citizenship and residence by investment regimes within the EU, in which it defended the
notion of a genuine link. It argues that Member States should provide ‘that nationality is not
awarded absent any genuine link to the country or its citizens’.** This proposal has been subject to
some intense criticism, with detractors offering two objections. First, that the principle of genuine
links is an objectionable as well as an unrealisable ideal. Second, that even if a solution is available
in theory, it is hard to realise in practice as the EU has not been accorded the necessary
competences in the field of nationality. This section will reflect further on the desirability and
feasibility of a genuine link requirement in EU law. It will argue that arguments questioning its
desirability should be rejected, but that its feasibility is indeed questionable.

When making its proposals, the Commission drew inspiration from the notorious
Nottebohm case decided by the International Court of Justice in 1955, in which the Court
determined that Guatemala was not required to recognise the grant of nationality made by
Liechtenstein to Mr Nottebohm on the grounds that he did not enjoy a genuine link with
Liechtenstein at the time it was made.”® According to Kochenov, leading authorities in the field of
international law consider Nottebohm to be a remnant from an overly ‘romantic period of
international law’.”® The EU’s own Court of Justice rejected such an approach in the Micheletti
case.”’ Spiro has offered a similar though more lengthy criticism of Nottebohm and the genuine
link test, highlighting the shortcomings in the ICJ’s reasoning and demonstrating that the decision
never rose to ‘the level of customary international law or of a general principle of law relating to
nationality’.”® His verdict of the genuine link test is harsh, dismissing it as ‘a nostalgic and
romanticised view of the relationship between the individual and the state’.

Such criticism is valid in part. Kochenov is right to note that the CJEU rejected Nottebohm
in Micheletti, which precluded Member States from using a genuine link as a requirement for the
recognition of Member State nationality. Moreover, in repudiating Nottebohm, he and Spiro joined
a large chorus of international lawyers. ' At the same time, their criticism confuses the recognition
of nationality with the grant of nationality. Although not always clear in its reasoning, Nottebohm
concerned the former, rather than the latter — and it is the latter which has been argued requires a
genuine link.!'%! The lack of a genuine link may be insufficient reason to refuse to recognise a grant
of nationality, but that does not undermine the argument in favour of there being a genuine link
for the purposes of its being granted. The Commission’s reference to Nottebohm was perhaps
unfortunate and a consequence of it not fully realising the importance of maintaining a distinction
between the grant of nationality and recognition of a grant of nationality, but this it is by no means
fatal to the report’s suggestion that a genuine link should be one of the conditions for a grant of
nationality by EU member states.
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This distinction also demonstrates why another of Spiro’s arguments against the genuine
link test does not withstand scrutiny in the EU context. The genuine link requirement does not
make much sense, he argues, in the face of globalisation and ‘proliferating multiple nationalities
and the dramatically enhanced capacity for individuals to maintain social connections with
multiple countries’.'%? Multiple nationality being a ‘fact of globalisation’,'** a genuine link test
would not just be increasingly difficult to administer, it would also radically undermine ‘the
reliance value that millions of individuals place in their nationality to facilitate their movement
through the globalised world’.!® However, while Spiro is right to highlight that the fact of
globalisation must caution against conditioning the recognition of nationality on the existence of
a genuine link, it is precisely this fact that supports the case for conditioning the granting of
nationality on the existence of a genuine link. This is certainly so in highly integrated regions such
as the EU, where the unwillingness of states to fashion naturalisation policies with an eye to a
genuine link creates the problems of citizenship by investment regimes and also risks depriving
individuals with a genuine link of the right to enjoy the full benefits offered by European
integration. Thus, although globalisation may have undermined the justification for Nottebohm, it
has increased the need for a genuine link requirement as a condition for the grant of nationality.

The third argument Spiro offers against a genuine link requirement concerns its lack of
precision and the impossibility of translating a genuine link ‘into a practical standard for the
allocation of nationality’.'% Quoting Baubdck, who says that such links ‘cannot be measured in a
uniform way either as a subjective sense of belonging or through objective indicators such as
duration of residence’,'% he suggests that even the most ardent proponents for the introduction of
genuine link tests admit this. Spiro’s position, however, rests upon a misunderstanding. Baubdck
is correct to note that residence requirements, while objectively measurable, do not always reflect
accurately individuals’ ties to a country. It does not follow, however, that a genuine link cannot be
translated into practical standards. The duration of residence is a practical standard for determining
whether there is a genuine link, even if it is one that may be over- and under-inclusive at times. "’

Arguments against introducing a genuine link requirement turn out to be unpersuasive. A
genuine link is a normatively desirable condition for the grant of nationality and the introduction
of this standard could remedy several of the shortcomings that currently mark the relationship
between EU and national citizenship. Unfortunately, implementing such a solution at the EU level
is hard to achieve. Not only is there likely to be limited support for it among the Member States,
but the EU’s division of competences prevent its realisation. Article 5(2) TEU stipulates that
‘[u]nder the principle of conferral, the Union shall act only within the limits of the competences
conferred upon it by the Member States in the Treaties to attain the objectives set out therein.
Competences not conferred upon the Union in the Treaties remain with the Member States’.
Nationality is not listed among the competences transferred to the EU.!% In addition, Article 20
TFEU provides that EU citizenship ‘shall not replace national citizenship’. The conferment and
the loss of nationality being a national competence, the EU legislature will not be able to legislate
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on nationality and introduce a genuine link requirement.'?” According to established case law,
however, ‘that a matter falls within the competence of the Member States does not alter the fact
that, in situations covered by European Union law, the national rules concerned must have due
regard to the latter’. ' Moreover, given that the CJEU has already reshaped the legal norms of EU
citizenship, including by placing some fetters on the capacity of Member States to deprive
individuals of national citizenship, some believe the Court should expand on these decisions to
further restrict national citizenship practices.!'!! It is hard to imagine that it will. The Member States
have made it explicit on numerous occasions that it remains for them to decide who their nationals
are. It will be difficult for the Court to justify broadening the reach of its case law in order to
challenge national rules on nationality under the current Treaty framework.

However, the EU is not entirely impotent. By putting pressure on the Member States and
highlighting problems with the current arrangements, national authorities might be persuaded to
reflect upon and possibly change their current practices. For example, there are indications that
Bulgaria is reconsidering its investor citizenship programme after the Commission exposed its
security risks.''? Whilst not a satisfactory solution, a continuing conversation between the EU and
the Member States regarding the design of nationality laws can go some way towards addressing
existing problems. This might at least reduce some of the negative side-effects of current investor
regimes. The 5" Anti-Money Laundering Directive already defines third country nationals who
apply ‘for residence rights or citizenship in the Member State in exchange of capital transfers,
purchase of property or government bonds, or investment in corporate entities in that Member
State’ as higher-risk situations.!'* When transposed by January 2020, Member States are expected
to have mechanisms in place to ensure that investor citizenship and residence programmes do not
undermine European standards against money-laundering. Yet, ultimately, if it wants to remedy
existing shortcomings, the EU should be conferred with competence to adopt minimum norms on
access to national and EU citizenship. This need not result in a radical reform of the relationship
between EU and national citizenship. This is a proposal for a modest change, even if it is unlikely
to be perceived as such by many national actors. Until then, the ability of the EU to guarantee that
third-country nationals who have clearly demonstrated their genuine link with their state of
residence can enjoy full national and EU citizenship and to prevent Member States from conferring
citizenship on individuals lacking such meaningful connections will remain limited.

VII. Conclusion
The current relationship between national and EU citizenship is not without problems. It allows
Member States to design their nationality laws with disregard for the interests of other states and
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the democratic rights of third country nationals. However, these problems should not be addressed
by abandoning or reversing the connection that currently exists between EU and national
citizenship. EU citizenship should not acquire primacy over nationality since this would ignore the
associative ties between those who have contributed to building and maintaining the collective
goods offered by state institutions. EU citizenship should also not become autonomous from
national citizenship, because the resulting exclusion of national political institutions from EU
decision-making processes would undermine the control EU citizens can exercise over EU
decision-making. However, while the criteria of linkage and derivation should remain unaltered,
the current rules leave too much discretion to the Member States. To address these concerns, shared
minimum European rules concerning access to national and EU citizenship are desirable. The idea
of a genuine link is a particularly attractive solution but for the time being this cannot be done as
the EU lacks the necessary competences. Member States should therefore consider granting the
EU the competence it needs to adopt minimum norms on access to national and EU citizenship.
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