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ABSTRACT

There is only passing reference made to human rights law in United Kingdom
armed forces doctrine and military publications. Moreover, there is no reference
made to the United Kingdom’s right to life obligations in respect of those affected
by the actions of the state’s armed forces, or armed forces personnel themselves,
during international and non-international armed conflict. As a consequence, no
formal mechanism exists to ensure that the United Kingdom can comply with its
right to life obligations pursuant to the European Convention on Human Rights
(ECHR) and the International Covenant on Civil and Political Rights (ICCPR).
Recent judgments of the European Court of Human Rights, advisory opinions and
a judgment of the International Court of Justice, and views of numerous United
Nations human rights bodies and rapporteurs would appear to indicate that human
rights law can and does, however, apply during armed conflict. The exact nature of
how human rights law, and the right to life specifically, apply during armed
conflict and the obligations thus created, remain largely unresolved and generate
considerable debate. This study therefore aims to consider both the extent to which
the United Kingdom has right to life obligations during international and noninternational armed conflict and, on the basis of current doctrine and procedures,
how far the state complies with such obligations. Implicit in this analysis is a
determination of what positive and negative right to life obligations are created by
the ECHR and ICCPR, the extent to which these obligations have extraterritorial
effect during armed conflict, how these obligations interact with the United
Kingdom’s obligations pursuant to international humanitarian law, and the effect of
a derogation from the ECHR during armed conflict. This study concludes that the
United Kingdom has both substantive and procedural right to life obligations
during armed conflict, albeit partially modified by reference to international
humanitarian law. Adhering to current United Kingdom military doctrine and
procedures does not, however, always ensure full compliance with these
obligations.
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CHAPTER 1
INTRODUCTION

1.1

The main research question

There is only passing reference made to human rights law in United Kingdom
armed forces doctrine1 and military legal publications.2 Moreover, there is no
reference made to the United Kingdom’s right to life obligations in respect of those
affected by the actions of the state’s armed forces, or armed forces personnel
themselves, during international and non-international armed conflict.3 There is
therefore no formal mechanism for human rights law to be considered by those
responsible for planning and executing military operations in armed conflict. It is,
however, indisputable that following a number of binding judgments of the
European Court of Human Rights4 (ECtHR)5 and domestic courts, human rights
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1

The principal UK armed forces doctrinal publications are - UK Defence Doctrine (JDP 0-01), UK
Air and Space Doctrine (JDP 0-30), British Maritime Doctrine (JDP 0-10), UK Joint Operations
Doctrine (JDP 01), Campaign Execution (JDP 3-00), Legal Support to Joint Operations (JDP 3-46),
Captured Persons (JDP 1-10), Security and Stabilisation, the military contribution (JDP 3-40).
2
UK Manual of the Law of Armed Conflict (JSP 383) and Amendments 1 (Jan 2004), 2 (Jul 2007),
3 (Sep 2010), 4 (Jul 2011), 5 (Aug 2011), 6 (Nov 2011) and 7 (May 2013).
3
The lack of reference to human rights law generally and the right to life specifically in UK military
doctrine is reflected in the UK’s litigation strategy in the ECtHR and domestic courts. The UK
government have only conceded that human rights law has extraterritorial effect in extremely
narrow circumstances during armed conflict. See, for example, Al-Skeini and Others v. the United
Kingdom, Application no 55721/07 (ECtHR,7 July 2011) 118 where the UK government only
accepted that the ECHR had extraterritorial effect in respect of the sixth applicant’s son who died in
a ‘United Kingdom-run military detention facility located in a United Kingdom base’. The UK
government asserted that the ECHR did not have extraterritorial effect in respect of the family
members of the other 5 applicants. A further example of the UK’s litigation strategy is Hassan v
the United Kingdom, Application no 29750/09 (ECtHR, 16 September 2014) 70-73 in which the UK
government again submitted that the ECHR did not have extraterritorial effect in this case.
4
See, for example, Isayeva v Russia Application no 57950/00 (ECtHR, 24 February 2005); Isayeva,
Yusupova and Bazayeva v Russia, Application nos 57947/00, 57948/00 and 57949/00 (ECtHR, 24
February 2005); Issa and Others v Turkey, Application no 31821/96 (ECtHR, 16 November 2004);
Hassan v the United Kingdom, Application no 29750/09 (ECtHR, 16 September 2014); Al-Skeini
and Others v. the United Kingdom, Application no 55721/07 (ECtHR,7 July 2011) and Al-Jedda v
the United Kingdom, Application no 27021/08 (ECtHR,7 July 2011).
5
The ECtHR is hereinafter also referred to as ‘the Court’.
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law can apply in such circumstances.6 The extent to which human rights law
applies and how to apply it remains widely debated7 and in certain areas largely
unresolved,8 yet of potentially considerable significance to how military campaigns
are conducted and resourced.9

It has been argued by some that an adherence to

human rights law principles during armed conflict adversely affects an operational
commander’s ability to achieve their military objectives10 and that armed conflict
ought to be governed exclusively by international humanitarian law. Conversely,
others contend that ‘the application of both bodies of law (human rights law and
international humanitarian law) should be carried out in a complementary and
mutually reinforcing manner’11 and ‘over the years, the General Assembly, the
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6

See, for example, Smith and others v. The Ministry of Defence [2013] UKSC 41; Al-Saadoon and
Others v. Secretary of State for Defence [2015] EWHC 715 (Admin).
7
See, inter alia, Guglielmo Verdirame, ‘Human rights in wartime: a framework for analysis’ (2008)
European Human Rights Law Review 689; Noam Lubell, ‘Challenges in applying human rights law
to armed conflict’ (2005) 87(860) International Review of the Red Cross 738; Louise DoswaldBeck, ‘The right to life in armed conflict: does international humanitarian law provide all the
answers?’ (2006) 88(864) International Review of the Red Cross 881; Orna Ben-Naftali (ed.),
‘International humanitarian and international human rights law – Pas de deux’ in Orna Ben-Naftali
(ed.), International Humanitarian and International Human Rights Law (Oxford University Press,
2011); Louise Doswald-Beck, Human Rights in Times of Armed Conflict and Terrorism (Oxford
University Press, 2011); Peter Rowe, The Impact of Human Rights Law on Armed Forces
(Cambridge University Press, 2006); Krieger, ‘A Conflict of Norms: The Relationship between
Humanitarian Law and Human Rights Law in the ICRC Customary Law Study’, 11 Journal of
Conflict & Security Law (2006) 265; Droege, ‘Elective Affinities? Human Rights and Humanitarian
Law’, 90 IRRC (2008) 501; Yoram Dinstein, ‘Human Rights in Armed Conflict: International
Humanitarian Law’, in T. Meron (ed), Human Rights in International Law (Oxford University Press
1985); Louise Doswald-Beck and Vité, ‘International Humanitarian Law and Human Rights Law’,
293 IRRC (1993) 94; Droege, ‘The Interplay between International Humanitarian Law and
International Human Rights Law in Situations of Armed Conflict’, 40 Israel L Rev (2007).
8
Daniel Bethlehem, ‘The Relationship between International Humanitarian Law and International
Human Rights Law in Situations of Armed Conflict’ (2013) Cambridge Journal of International and
Comparative Law 2(2), 180-195.
9
Smith and others v the Ministry of Defence, para. 66, Lord Hope considers the gravity of the issue
thus, ‘but subjecting the operations of the military while on active service to the close scrutiny that
may be practicable and appropriate in the interests of safety in the barrack block or in the training
area is an entirely different matter. It risks undermining the ability of a state to defend itself, or its
interests, at home or abroad. The world is a dangerous place, and states cannot disable themselves
from meeting its challenges. Ultimately democracy itself may be at risk.’
10
Richard Ekins, Jonathan Morgan, Tom Tugendhat Clearing the Fog of Law: Saving our armed
forces from defeat by judicial diktat, Policy Exchange, London (2015) at
http://www.policyexchange.org.uk/images/publications/clearing%20the%20fog%20of%20law.pdf
[accessed 5 May 2015].
11
United Nations Human Rights Office of the High Commissioner ‘International Legal Protection
of Human Rights in Armed Conflict’ (New York and Geneva, 2011) 118.
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Commission on Human Rights and more recently the Human Rights Council, have
considered that, in situations of armed conflict, parties to the conflict have legally
binding obligations concerning the rights of persons affected by conflict.’12 The
purpose of this study is, therefore, to examine a discrete area concerning the
applicability of human rights law during armed conflict that has not hitherto been
considered in detail, namely the recognition and scope of the right to life during
international and non-international armed conflict.13 Two issues will be addressed.
First, when and how the UK’s right to life obligations apply during armed conflict.
And second, the extent to which the UK can comply with these substantive and
procedural right to life obligations by reference to current military doctrine and
procedures.

1.2

Scope of the study

The study is principally concerned with the applicability of the European
Convention on Human Rights (ECHR), the International Covenant on Civil and
Political Rights (ICCPR) and, where appropriate, UK legislation relevant to the
activities of its armed forces. Despite the broad remit of the UK armed forces the
activities under consideration are limited to their participation in international and

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12

United Nations Human Rights High Commissioner’s opening remarks at the expert consultation
on the protection of the human rights of civilians in armed conflict, Geneva, 15 April 2009.
13
The right to life obligations of states have been considered generally in Elizabeth Wicks, The
right to life and conflicting interests (Oxford University Press, 2010), Chapter 4 and Peter Rowe,
The Impact of Human Rights Law on Armed Forces (Cambridge University Press, 2006). Discrete
areas of the relationship between the right to life and international humanitarian law have also been
considered in Stefan Oeter, ‘Collateral Damages – Military Necessity and the Right to Life’ and
Vera Gowlland-Debbas, ‘The Right to Life and the Relationship between Human Rights and
Humanitarian Law’ in Christian Tomuschat, Evelyne and Stefan Oeter (eds) ‘The Right to Life’
(Koninklijke Brill 2010) 167-194.
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non-international armed conflict.14 It is in these areas that a significant volume of
litigation has arisen and that right to life issues are most commonly debated.15
Both the substantive and procedural aspects of the UK’s right to life obligations
will be considered in respect of combatants and non-combatants in the area in
which UK armed forces are operating as well as members of the UK armed forces
themselves. This study will not consider the relationship between the right to life
and jus ad bellum, but rather is limited to an examination of a state’s obligations
once an armed conflict has commenced.16

Chapters 2, 3 and 4 will consider the de jure and de facto application of the
right to life during armed conflict. These chapters will address four issues. First,
Chapter 2 will consider the scope of a state’s right to life obligations pursuant to
the ECHR and ICCPR; second, Chapter 3 will address the issue of the
extraterritorial application of the ECHR and ICCPR;17 third, Chapter 4 will
consider the interaction of international humanitarian law and human rights law
during armed conflict in respect of a state’s right to life obligations and the effect
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14

For a consideration of the human rights obligations of peacekeepers see Kjetil Mujezinović
Larsen, The Human Rights Treaty Obligations of Peacekeepers, (Cambridge University Press,
2014).
15
This will include a consideration of cases that arose when UK armed forces were present in a
country after the end of active hostilities. It is beyond the scope of this study, however, to consider
the classification of armed conflicts and military occupation. These issues are addressed in detail in
Elizabeth Wilmshurst (ed) International Law and the Classification of Conflicts (Oxford University
Press 2012) specifically, Chapter 3, Dapo Akande ‘Legal Concepts’.
16
For a consideration of the relationship between the right to life and the jus ad bellum see William
Schabas, 'The Right to Life', in Andrew Clapham and Paolo Gaeta (eds), Oxford Handbook of
International Law in Armed Conflict, (Oxford University Press 2013) 365.
17
For a consideration of this discrete issue see, inter alia, Marko Milanovic, Extraterritorial
Application of Human Rights Treaties: Law, Policy and Principles, (Oxford University Press,
2011); Samantha Besson, ‘The Extraterritoriality of the European Convention on Human Rights:
Why Human Rights Depend on Jurisdiction and What Jurisdiction Amounts to’, Leiden Journal of
International Law, Volume 25, Issue 04, December 2012, 857-884; Michael J. Dennis, Andre M.
Surena, ‘Application of the International Covenant on Civil and Political Rights in Times of Armed
Conflict and Military Occupation: the Gap Between Legal Theory and State Practice’ European
Human Rights Law Review, 5 (2008) 714-731; Rodley, Nigel 'The Extra-Territorial Reach and
Applicability in Armed Conflict of the International Covenant on Civil and Political Rights: A
Rejoinder to Dennis and Surena.' European Human Rights Law Review, 5 (2009) 628-636.
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of any derogation pursuant to Article 15, ECHR. Finally, Chapter 4 will also
include an analysis of the extent to which the UK can ensure compliance with its
right to life obligations. Examination of this last point will involve a consideration
of the applicable doctrine and, where appropriate, the processes used by the UK to
regulate the use of lethal force during recent military campaigns. These will
include in Iraq, Afghanistan, Libya and the use of lethal force against ‘Islamic
State’ fighters in Northern Iraq and Syria.

Chapter 5 will assess the extent of right to life protections afforded to
members of the UK armed forces during armed conflict. Finally, Chapter 6 will
bring together the discrete areas of this study, draw conclusions and make
recommendations.

1.3

Right to life obligations

In analysing the UK’s right to life obligations the principal area of focus will be the
ECHR for two reasons. First, the jurisprudence in this area is well developed, has
been considered during international18 and non-international19 armed conflict and is
being adopted by UK domestic courts.20 Second, in related circumstances, the UK
has adapted its military doctrine and procedures in light of ECtHR judgments

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
18

See, for example, Hassan v the United Kingdom, Application no 29750/09 (ECtHR, 16
September 2014). Tarek Hassan was arrested by UK armed forces in April 2003, prior to the end of
active hostilities in Iraq on 1 May 2003.
19
See, for example, Isayeva v Russia Application no 57950/00 (ECtHR, 24 February 2005).
20
See, for example, Smith and others v. The Ministry of Defence [2013] UKSC 41 and Al-Saadoon
and Others v. Secretary of State for Defence [2015] EWHC 715 (Admin).
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indicating a willingness to comply with the judgments of the Court.21

The

Universal Declaration of Human Rights will be briefly considered by way of
background and right to life obligations pursuant to Article 6, ICCPR will be
analysed both in isolation and in comparison to Article 2, ECHR.

1.3.1

Substantive right to life obligations

The UK’s substantive right to life obligations, both positive and negative, will be
considered and the extent to which the UK can ensure compliance during armed
conflict assessed. In determining the UK’s substantive right to life obligations, a
structured approach is required that takes into account a number of factors. These
include the classification of the armed conflict, the UK’s role in it and the specific
circumstances in which UK military personnel are operating. With respect to noninternational armed conflict, there is considerable debate regarding the extent to
which a human rights based law enforcement paradigm or international
humanitarian law is applicable to regulate the use of lethal force.22 Equally, there
is also debate as to what amounts to membership of an armed group and direct
participation in hostilities with the ICRC and certain commentators taking different
positions.23

It is submitted, therefore, that it may not be possible to simply

transpose the conclusions reached regarding the relationship between international
humanitarian law and the right to life obligations of states in human rights law in
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21

The entire courts martial system was amended following an ECtHR judgment in Grieves v. the
United Kingdom, Application no 31821/96 (ECtHR, 16 November 2004) and major modifications
were made following an ECtHR judgment in Findlay v. the United Kingdom [1997] 24 EHRR 221.
22
A range of views can be seen in ‘Expert Meeting: The use of force in armed conflicts interplay
between the conduct of hostilities and law enforcement paradigms’, Report prepared and edited by
Gloria Gaggioli Legal adviser, ICRC, November 2013.
23
To illustrate see, ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities
under International Humanitarian Law (ICRC, May 2009) 34 and Sandesh Sivakumaran, The Law
of Non-International Armed Conflict, (Oxford University Press 2012), pg 360.
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respect of the regulation of the use of lethal force in international armed conflicts to
non-international armed conflict.

As a consequence, the relationship between

international humanitarian law and human rights law in international and noninternational armed conflict will be considered separately.

The interaction of international humanitarian law and human rights law
must be assessed with reference to the use of lethal force across the spectrum of
military activity in order to closely examine how the bodies of law interact and
where any differences exist. Only then can the scope of specific obligations be
determined. Put simply, where right to life obligations exist it must be considered
if they are to be interpreted with reference to extant international humanitarian law
principles governing the use of lethal force during armed conflict or create separate
obligations beyond that required by international humanitarian law. Where right to
life obligations arise following the use of lethal force by states, without explicit
reference to international humanitarian law, as the ECtHR asserted in certain
‘Chechen’ cases24 the extent to which adherence to international humanitarian law
principles regulating the use of lethal force would have prevented a violation must
be addressed. In other words, does a violation of the right to life also violate the
international humanitarian law governing the use of lethal force and vica versa.
Addressing this issue will require a consideration of the interaction between the
two bodies of law in specific scenarios. A range of military environments will be
considered including the air and maritime, but with a focus on the use of lethal
force in land targeting and deaths in military detention. It is in these areas that
right to life obligations most frequently arise and have been litigated.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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24

Isayeva, Yusupova and Basayeva v. Russia, Application No 57947-9/00 (ECtHR, 24 February
2005); Isayeva v. Russia, Application No 57950/00 (ECtHR, 24 February 2005).
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relationship between the use of lethal force in self-defence and right to life
obligations will also be considered.

1.3.2

Procedural right to life obligations

The study will not be limited to substantive right to life obligations, but will also
assess what procedural right to life obligations exist during armed conflict and the
extent to which the UK’s numerous investigatory procedures comply with this
requirement. This involves a consideration of the scope of a state’s procedural
right to life obligations that exist beyond merely conducting an investigation and
include, for example, prosecuting and punishing offenders. It will again be
necessary, in Chapter 4, to examine the relationship between international
humanitarian law and human rights law in respect of the circumstances that
necessitate an investigation following the use of lethal force. As the requirement to
conduct an investigation pursuant to international humanitarian law is not as
widely applicable, nor the investigation itself arguably as comprehensive, as the
procedural element of the right to life, it may not be possible to simply interpret a
state’s procedural right to life obligations with reference to international
humanitarian law.

First, the extent to which international humanitarian law

requires an investigation following the use of lethal force in both international and
non-international armed conflict must be determined as an essential prerequisite in
analysing the state’s procedural right to life obligations. Second, the extent to
which procedural right to life obligations can be modified during armed conflict
must be assessed before a comparison of the two legal frameworks can be
undertaken.
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Once the applicable legal framework regulating a state’s obligations to
conduct an investigation following the use of lethal force has been determined it
can then be used to assess the extent to which the UK can comply with this
requirement. This will necessitate, inter alia, a consideration of the investigatory
procedures employed by UK armed forces during armed conflict and the military
justice system in both its investigatory and prosecutorial functions.

1.4

Extraterritorial application of human rights treaties

Despite the significant volume of academic literature on the issue of the
extraterritorial application of human rights treaties and its repeated consideration
by the ECtHR and domestic courts this topic still has the capacity to excite and is
not entirely settled.25 While the basic proposition of the general applicability of
human rights treaties to armed conflict is now widely accepted, the exact nature of
how individuals come within the jurisdiction of states remains keenly debated. In
Al-Saadoon,26 for example, Leggatt J devoted 85 paragraphs to the issue and
concluded that ‘shooting someone involves the exercise of physical power over
that person’27 and when combined with a situation where British forces were
‘exercising public powers that would normally be exercised by the government of
Iraq’28 this would bring that person within the jurisdiction of Article 1, ECHR. By
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
25

For an excellent consideration of the issues see Guy S. Goodwin-Gill, ‘The Extra-Territorial
Reach of Human Rights Obligations: A Brief Perspective on the Link to Jurisdiction’, in L. Boisson
de Chazournes and M. Kohen (eds), International Law and the Quest for its Implementation/Le
droit international et la quête de as mise en œvre, Liber Amicorum Vera Gowlland-Debbas
(Brill/Martinus Nijhoff, 2010) 293.
26
Al-Saadoon and others v Secretary of State for Defence [2015] EWHC 715, 32-137.
27
Ibid. para. 294.
28
Ibid.
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way of further illustration, the ECtHR was required, for the first time, to consider
discrete issues29 of military command and control in determining the jurisdictional
scope of the ECHR in Jaloud.30 As the first stage in assessing the extent of the
UK’s right to life obligations during armed conflict, it is necessary to resolve the
question of the extraterritorial jurisdiction under the relevant human rights treaties.
This must be determined with reference to those who come into contact with UK
armed forces operating overseas and members of the armed forces themselves.

1.5

The obligations of the United Kingdom during armed conflict

The focus of this study will be limited to the right to life obligations of the UK
government, although the analysis of the extraterritorial application of the ECHR in
Chapter 3 and a consideration of the relationship between international
humanitarian law and human rights law in Chapter 4 will apply equally to other
ECHR states parties. It is recognised that in certain circumstances non-state actors
may have human rights obligations,31 but such considerations are beyond the scope
of this study. Similarly, it is also recognised that in directly applying human rights
law to armed conflict, potential limitations exist in relation to the equality of
belligerents as human rights treaties bind only states.32 It is therefore important to
determine the extent of the UK’s substantive and procedural right to life
obligations and how, if at all, they differ from their obligations pursuant to
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
29

This can be compared to overall military command and control that the ECtHR considered in, for
example, Bankovic and Others v. Belgium and 16 Other Contracting States Application no.
52207/99 (ECtHR, 12 December 2001) (Grand Chamber).
30
Jaloud v. the Netherlands, Application no 47708/09, (ECtHR, 20 November 2014).
31
Andrew Clapham, ‘Human Rights Obligations and Non-State Actors’ (Oxford University Press,
2006); Philip Alston, ‘Human Rights and Non-State Actors’ (Oxford University Press, 2005).
32
Sandesh Sivakumaran, ‘Re-envisaging the International Law of Internal Armed Conflict’ EJIL 22
(2011) 240.
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international humanitarian law regulating the use of lethal force during armed
conflict. A central pillar of the argument for the non-applicability of human rights
law in armed conflict falls away if it can be demonstrated that substantive right to
life obligations of states during armed conflict are not incompatible with their
international humanitarian law obligations.

1.6

Derogations from the UK’s right to life obligations

Derogating from a state’s right to life obligations in time of war or circumstances
threatening the life of the nation has been cited as a viable option in order to limit
the effect of human rights law and therefore not unnecessarily encumber armed
forces.33

Following an analysis of the relationship between international

humanitarian law and human rights law, Chapter 4 explores the circumstances in
which a state can derogate from its right to life obligations and the effect that this
will have. State practice and judgments of the ECtHR and domestic courts form an
integral part of this analysis. Clearly, this analysis will be focused on the ECHR
given the right to life in ICCPR (Article 6, ICCPR) is a non-derogable provision
(Article 4(2), ICCPR).

Consideration of the relationship between international humanitarian law
and human rights law is again necessary in order to determine the purported
advantage that would be gained by derogating from a state’s right to life
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
33

Richard Ekins, Jonathan Morgan, Tom Tugendhat Clearing the Fog of Law: Saving our armed
forces from defeat by judicial diktat, Policy Exchange, London (2015) at
http://www.policyexchange.org.uk/images/publications/clearing%20the%20fog%20of%20law.pdf
[accessed 5 May 2015].
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obligations. If during armed conflict a right to life violation can only arise where
there is a breach of international humanitarian law, derogating from a state’s right
to life obligations may have only limited effect. Equally, however, if it is asserted
that killings in armed conflict that do not violate international humanitarian law
also do not violate Article 2, ECHR then Article 15(2), ECHR which provides for
derogations with respect to lawful acts of war may become redundant. This in turn
may violate a principle of treaty interpretation that prohibits reading treaty texts
such as to make clauses redundant.34

The effect of entering a derogation on a state’s procedural right to life
obligations must also be considered and two possible scenarios emerge. First, the
effect of derogating from the right to life in times of armed conflict may remove
the requirement to conduct an investigation pursuant to the procedural aspect of
Article 2, ECHR. This would not, however, mean the incident would not be
investigated at all. Clearly, the requirements of UK criminal law, the military
justice system and obligations pursuant to the Rome Statute remain. Alternatively,
however, if the derogation is only effective with reference to international
humanitarian law this may leave scope for the applicability of human rights law if
the international humanitarian law provisions in respect of an investigation and
other procedural requirements following a death during armed conflict are
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
34

Article 31, Vienna Convention on the Law of Treaties (entered into force 27 January 1980) is
widely accepted to consider that meaning and effect must be given to all the terms of a treaty, ‘an
interpreter is not free to adopt a reading that would result in reducing whole clauses or paragraphs
of a treaty to redundancy or inutility’ Appellate Body Report, United States – Standards for
Reformulated and Conventional Gasoline (US – Gasoline), WT/052/AB/R, adopted 20 May 1996,
p. 21. Moreover, Article 31 VCLT is generally recognized as reflecting customary international
law, see Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad) Judgment [1994]
ICJ Rep 21, para. 41; Case Concerning Oil Platforms (Islamic Republic of Iran/United States of
America) Preliminary Objections, Judgment, [1996] (II) ICJ Rep 812, para. 23; and specifically in
respect of Article 31.3, Case Concerning Kasikli/Sedudu Island, Judgment, [1994] ICJ Rep 1045,
para. 48.
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inadequate. In other words, there may be scope for the application of procedural
right to life obligations where international humanitarian law does not provide an
adequate investigatory framework.

1.7

Method of analysis

In addressing the issues under consideration the study will draw upon
jurisprudential consideration of this area by domestic and supra-national courts,
international legal scholarship, proclamations of various United Nations human
rights bodies, the International Committee of the Red Cross (ICRC) and, as an
essential element in assessing compliance with its obligations, the practice of the
UK government and armed forces in recent military campaigns. The analysis of
the UK government’s approach to its right to life obligations will be informed by,
inter alia, state practice, military doctrine, rules of engagement, targeting and
tactical directives, tactics, techniques and procedures. The UK’s litigation strategy
in a number of cases emerging from the conflicts in Iraq and Afghanistan as well as
the establishment of public inquiries and the Iraq Historic Allegations Team and
Iraq Historic Allegations Prosecution Team will also be considered. In addition,
the UK’s contribution to the NATO Operation Unified Protector in Libya in 2011
and ongoing contribution to the response to the threat of the Islamic State in
Northern Iraq and Syria will be considered where applicable.

1.8

!
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In certain quarters,35 the encroachment, as they see it, of human rights law into the
hitherto exclusive domain of international humanitarian law has ostensibly had
catastrophic consequences on the UK’s ability to conduct military operations and
has been to the ‘benefit of our…adversaries.’36 One of the most significant areas
of concern is in relation to a state’s right to life obligations both in respect of those
individuals in the area where armed forces are operating and the armed forces
themselves. This study seeks to assuage some of those concerns and argues that
the effect of recognizing right to life obligations when interpreted through the
principles of international humanitarian law in armed conflict does not impose a
significant burden upon states and military commanders beyond that which already
governs the use of lethal force.

It is further contended that international

humanitarian law and human rights law can mutually complement each other and
enable military objectives to be achieved while ensuring the requisite protection for
those entitled to it.

Ultimately, this study advances three propositions.

First, that the UK

should adopt a general proposition that, as a matter of the extraterritorial
application of the ECHR and ICCPR, the state has right to life obligations during
international and non-international armed conflict. Second, the UK’s substantive
right to life obligations are modified by international humanitarian law principles
governing the use of lethal force to the extent that a violation of the state’s
substantive right to life obligations can only occur in circumstances where there
has been a violation of the applicable international humanitarian law governing the
use of lethal force. The UK’s procedural right to life obligations cannot, however,
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
35
36

!

Ibid.
Ibid. p 7.
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be modified to the same extent, although it is submitted that procedural obligations
are only applicable, in respect of those killed on the battlefield, where there has
been an alleged violation of international humanitarian law. Generally speaking,
deaths in custody from consequences other than enemy action or deaths of UK
armed forces personnel geographically removed from the battlefield will invoke the
state’s procedural right to life obligations. Finally, as a consequence, recognizing
the UK’s substantive right to life obligations does not have a dramatically adverse
effect on the ability of UK armed forces to achieve their military objectives during
armed conflict.

In respect of the UK’s procedural right to life obligations,

however, current doctrine must be amended to both reflect the state’s procedural
right to life obligations and comply with them. Equally, the ability to conduct
investigations during armed conflict ought to be sufficiently resourced as an
essential prerequisite in ensuring compliance with the state’s procedural right to
life obligations. These requirements, it is submitted, are not unduly onerous and do
not risk adversely affecting the ability of UK armed forces to operate effectively
during armed conflict.
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CHAPTER 2
THE SCOPE OF THE RIGHT TO LIFE

2.1

Introduction

The ICCPR and ECHR both contain clauses recognizing the right to life. The
clauses are, however, drafted differently. In respect of the substantive element the
ICCPR creates an exception to the right to life by stating that ‘no one shall be
arbitrarily deprived of his life’1 without specifically identifying what amounts to
an arbitrary deprivation of life. The ECHR on the other hand is more prescriptive.
In Article 2(2) exceptions to the right to life are set out in detail and are
exhaustive.2 Additionally, unlike the right to life provision in the ICCPR, Article
2, ECHR is subject to a derogation clause contained in Article 15 that can be
exercised by states ‘in time of war or other public emergency threatening the life of
the nation…. to the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with its other obligations under
international law.’3

The right to life clauses in the ICCPR and ECHR have also been interpreted
to have a procedural as well as a substantive element.

The Human Rights

Committee and ECtHR have reasoned that substantive right to life protections
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1

ICCPR, Article 6(1).
ECHR, Article 2(2)
‘Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results
from the use of force which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.’
3
ECHR, Article 15(1).
2
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would be ineffective without a procedure for reviewing the lawfulness of the use of
lethal force by states. The purpose of this chapter is to examine the nature of both
the substantive and procedural aspects of the right to life clauses in the ICCPR and
ECHR. This is a necessary prerequisite to an analysis of how the right to life
interacts with the applicable international humanitarian law regulating the use of
lethal force in armed conflict.4

Equally, the ECtHR has considered alleged

violations of a state’s substantive5 and procedural6 right to life obligations during
armed conflict7 without any reference to international humanitarian law. It is
important therefore to explore how the right to life is protected and when the use of
lethal force would not violate a state’s right to life obligations.

Prior to an

examination of the ICCPR and ECHR, the role of the Universal Declaration of
Human Rights in establishing the foundations for the codification of the right to
life will be briefly considered.

2.2

The Universal Declaration of Human Rights

Article 3 of the Universal Declaration of Human Rights (UDHR) establishes that,
‘Everyone has the right to life, liberty and security’. While not designed to be
legally enforceable, the UDHR was in the vanguard of recognizing and protecting

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4

See Chapter 4.
See for example, Isayeva v. Russia, Application no 57950/00 (ECtHR, 24 February 2005);
Isayeva, Yusupova and Bazayeva v Russia, Application Nos 57947–49/00 (ECtHR, 24 February
2005).
6
!Al-Skeini and others v the United Kingdom, Application no 55721/07 (ECtHR, 7 July 2011);
Jaloud v the Netherlands, Application no 47708/08 (ECtHR, 20 November 2014).
7
It is recognized that in Isayeva the ECtHR did not specifically state the circumstances in which the
substantive right to life violations occurred was an armed conflict, but it is submitted that a
compelling case can be made that it was.
5
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the right to life.8 Moreover, it provided the foundation for the legal enforceable
right enshrined in both the ECHR and ICCPR. Noting its status as one of the
founding documents of human rights and pivotal role in influencing the
development and codification of subsequent international instruments, the UDHR
is justifiably considered to form part of customary international law.9 Of some
significance is that it is a document borne out of conflict and therefore conceived of
and drafted against a background of war and suffering.

The UDHR drafting

committee draw heavily upon the War Crimes Commission report10 to elucidate the
pivotal significance of the right to life and in rejection of the contempt in which it
was held by the Nazi regime.11 Whilst no doubt aspirational, and thus not without
criticism,12 the UDHR places the right to life firmly at its core and considers it to
be inherent in every human being.13

The rights enshrined in the UDHR are not all without qualification. The
use of the term ‘arbitrary’ can be found in Articles 914, 1215, 1516 and 1717 and will
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8

Article 1 of The American Declaration of the Rights and Duties of Man (Bogota Declaration,
April 1948) as agreed by the Organisation of American States stated that, ‘Every human being has
the right to life, liberty and the security of his person.’
9
‘The UDHR was proclaimed by the General Assembly on 10 December 1948 and since then is
widely regarded as forming part of customary international law’. – unchr.org Digital record of the
UDHR February 2009
http://www.ohchr.org/EN/NEWSEVENTS/Pages/DigitalrecordoftheUDHR.aspx
[accessed 15 May 2014]; J P Humphrey, ‘The Universal Declaration of Human Rights: Its History,
Impact and Juridical Character’, in B G Ramcharan (ed), ‘Human Rights: Thirty Years After the
Universal Declaration’ (Springer, 1979) 2l, 37; I Sohn, ‘The Human Rights Law of the Charter’
(1977) 12 Texas Int LJ 129, 133; Myres S McDougal, Harold Lasswell and Lung-Chu Chen,
‘Human Rights and World Public Order: The Basic Policies of an International Law of Human
Dignity’ (Yale University Press 1980) 273–274, 325–327; Anthony D'Amato, ‘International Law:
Process and Prospect’ (Dobbs Ferry New York 1987) 123–147.
10
‘Information concerning Human Rights arising from Trials of War Criminals’ (E/CN.4/W.20)
11
Ibid.
12
Simpson considers the UDHR to ‘represent little more than an exhalation of pious hot air’ (A W
B Simpson, ‘Human Rights and the End of Empire: Britain and the Genesis of the European
Convention’ (Oxford University Press 2001) 11.
13
‘recognition of the inherent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world’ UDHR Preamble.
14
Article 9, “No one shall be subjected to arbitrary arrest, detention or exile.”
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recur in the ICCPR to limit and qualify the hitherto unrestrained proclamation of
the right to life in Article 3, UDHR. At this stage, however, it was not considered
necessary by the UDHR drafting committee to elucidate further on the right to life
by affording special protection to specific groups or in any way place restrictions
or qualifications upon the right. With respect to its status as a non-legally binding
document it was felt by the committee that its influence and effect would be more
considerable if it was declaratory rather than purposive and binding.18 As such, the
language used is not as prescriptive nor are the articles as tightly drafted as
subsequent conventions and covenants. That said, as Lauren19 contends, because
the UDHR can be seen as the starting point for the development of international
human rights law generally, and the right to life specifically, its significance cannot
be understated. Nor can the assertion that it ‘enormously accelerated the evolution
of international human rights’20 be convincingly challenged.

The obvious

similarities and common themes within the ECHR and ICCPR as well as the
mutually reinforcing nature of the documents can be traced back to the UDHR.
There are, however, distinct and notable differences between the ECHR and
ICCPR with respect to the right to life.

2.3

The International Covenant on Civil and Political Rights

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Article 12, “No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.”
16
Article 15(2), “No one shall be arbitrarily deprived of his nationality nor denied the right to
change his nationality.”
17
Article 17(2), “No one shall be arbitrarily deprived of his property.”
18
J P Humphrey, ‘The Universal Declaration of Human Rights: Its History, Impact and Juridical
Character’, in B G Ramcharan (ed), ‘Human Rights: Thirty Years After the Universal Declaration’
(Springer, 1979) 37.
19
P G Lauren, ‘The Evolution of International Human Rights: Visions Seen’ (University of
Pennsylvania Press, 2003, 2nd edition) 239.
20
Ibid.
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The International Covenant on Civil and Political Rights was adopted by the
General Assembly of the United Nations in Resolution 2200 (XI) on the 16th
December 1966. The relevant provision on the right to life (Article 6) reads:

‘1. Every human being has the inherent right to life.
This right shall be protected by law. No one shall be
arbitrarily deprived of his life.’

The basic concept of an inherent right to life as enunciated in the first sentence of
Article 6(1) attracted significant support in the Third Committee of the General
Assembly.21 Analysis of the travaux préparatoires22 reveals that the notion of an
‘inherent’ right to life proposed by the Colombian and Uruguayan delegations was
considered attractive and reflected not only the UDHR and The American
Declaration of the Rights and Duties of Man but also recognized the right as a duty
owed by society and states to the individual.

During the drafting process of the ICCPR the right to life was considered to
be the supreme human right,23 as Nowak contends that ‘without effective guarantee

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21

This was adopted by 65 votes in favour to 3 against, with 4 abstentions. The objections and
abstentions were not due to an objection to the content of the proposal, but rather that given it was
merely a declaratory statement it ought not to be in a legal document. M J Bossuyt, ‘Guide to the
‘travaux préparatoires’ of the International Covenant on Civil and Political Rights’ (Martinus
Nijhoff, 1987) 119.
22
Third Committee, 12th Session (1957), A/3764, section 112.
23
Manfred Nowak, ‘United Nations Covenant on Civil and Political Rights CCPR Commentary 2nd
revised edition’ (N P Engel, 2005) 121 the right to life was considered “the most fundamental of all
rights”; cf. A/2929. 29: ibid p. 115 the Human Rights Committee has consistently held the right to
life to be the “supreme right”; cf. GenC 6/16, § 1; GenC 14/23, § 1.
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of this right, all other rights of the human being would be devoid of meaning.’24
Taking a more expansive view, it has been considered by some to be jus cogens.25
Notwithstanding the obvious difficulties in respect of such a jus cogens notion not
only with reference to Article 15, ECHR derogation but also state practice,26 it is
recognized that the right to life is of fundamental significance in the international
legal arena. Such a view is further supported by the ICCPR in that it is the only
right that is given the declaratory adjective ‘inherent’27 that goes beyond the initial
draft.28

In turn, therefore, and reflecting the wishes of the Human Rights

Committee29 the ICCPR created,30 it is a right that must be positively enforced and
protected.31 Importantly, however, following considerable debate and redrafting32
the right to life was not considered by the drafting committee to be an absolute
right, rather one that was limited in certain circumstances.

This therefore

necessitated a consideration by the committee of the circumstances in which
individuals could be deprived of the right and, as a corollary, the mechanisms by
which a state must take positive steps to ensure and enforce the right.

2.3.1

States’ duty to ensure the right to life under Article 6(1) – a positive

and negative obligation
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Ibid.
B G Ramcharan, (ed.) ‘The Right to Life in International Law’ (Martinus Nijhoff Publishers
1985) 297.
26
For example, significant numbers of states, including the United States, retain the death penalty
for a wide range of criminal offences.
27
Ibid.
28
Cf. Article 6 of the text enacted by the Human Rights Committee in 1954, in E/2573, 66. Ibid
Nowak p. 122
29
Dominic McGoldrick, ‘The Human Rights Committee: Its role in the Development of the
International Covenant on Civil and Political Rights’ (Clarendon Press, 1994) 329.
30
ICCPR, Part IV.
31
Dominic McGoldrick, ‘The Human Rights Committee: Its role in the Development of the
International Covenant on Civil and Political Rights’ (Clarendon Press, 1994) 329.
32
Ibid.
25
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Nowak’s33 analysis of the right to life and its travaux préparatoires reveals a desire
on the part of the majority of delegates to give it horizontal effect. This reflects the
significance of the right and goes beyond what a number of states, including the
United States, had envisioned for its recognition. Additionally, the committee
stated that, ‘the protection of this right [Article 6(1), ICCPR] requires that States
adopt positive measures’34 and even at this early stage it was anticipated that
breaches of the state’s right to life obligations ought to result in a remedy and
reparation for individuals.35 Moreover, the relevance of international humanitarian
law and its interaction with international human rights law was clearly
contemplated in respect of a state’s obligation to prevent war, genocide and other
forms of mass violence.36

Equally, cognizance was given to the procedural

element of the right to life with reference to a states obligation to conduct an
investigation where deaths are attributable to the state.37

While not explicitly stated, it is apparent that the right to life as conceived
of by the ICCPR drafting committee consists of a substantive and procedural
element. The substantive element is the positive obligation on the state to protect
the right to life and the negative element not to take life ‘arbitrarily.’38 The
procedural element is ensuring an independent mechanism exists to investigate
alleged violations and take remedial action if required. Nowak emphasizes the
procedural element in the following terms, ‘a violation of the obligation to protect
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
33

Manfred Nowak, ‘United Nations Covenant on Civil and Political Rights CCPR Commentary 2nd
revised edition’ (N P Engel, 2005) 121.
34
GenC 6/16, § 5.
35
E/CN.4/2000/62 “Basic principles and guidelines on the right to a remedy and reparation for
victims of violations of international human rights and humanitarian law”.
36
GenC 6/16, § 2, 4.
37
Ibid.
38
Article 6(1), ICCPR.
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flowing from Article 6(1) can be assumed only where state legislation is lacking
altogether or when it is manifestly insufficient as measured against the actual
threat.’39 Dinstein40 adopts a more restrictive interpretation of Article 6(1), stating
‘the right to life, in effect, is the right to be safeguarded against (arbitrary)
killings.’41 On either construction, however, it is necessary to consider first, the
precise scope and meaning of the term ‘arbitrary’; second, if the activities of the
armed forces that involve the taking of life can be considered non-arbitrary and, if
so, what safeguards must be in place to ensure the actions of armed forces are not
arbitrary; and finally, what mechanisms42 the UK government has to give effect to
the Article 6 right with specific reference to the activities of the armed forces.

2.3.2

Definition of the right to life

The right to life is considered to be an inherent right, one protected by law and not
to be deprived, save for in exceptional circumstances.

The Human Rights

Committee has even found violations of the right to life in circumstances where
attempts have been made on the life of an individual resulting in them having
sustained life-threatening wounds, but ultimately surviving.43

2.3.3

The limitations of Article 6, ICCPR – a prohibition of the arbitrary

deprivation of life
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Manfred Nowak, ‘United Nations Covenant on Civil and Political Rights CCPR Commentary 2nd
revised edition’ (N P Engel, 2005) 121.
40
Y Dinstein, ‘The Right to Life, Physical Integrity and Liberty’ in L. Henkin (ed) ‘The
International Bill of Rights’ (Colombia University Press, New York 1981) 114.
41
Ibid.
42
As a minimum requirement Nowak and Ramcharan contend that this will require prohibitive
norms under criminal law.
43
!Chongwe v. Zambia. Communication No. 821/1998.!
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An analysis of the travaux préparatoires44 reveals that in the drafting of Article
6(1) the committee encountered difficulties when endeavouring to define the scope
of the right to life,45 and in particular regarding the meaning of the term
‘arbitrarily.’ This issue was not unique, however, as similar difficulties had beset
the main drafters before when they defined the terms of the UDHR. A number of
states supported a notion that the ECHR should be considered a useful benchmark
and the term ‘intentional deprivation of life’ ought to be adopted as the term
‘arbitrarily’ was considered too vague. Conversely, it was contended that the term
‘arbitrarily’ was broader and therefore more encompassing than ‘intentional’ and,
as Nowak contends, ‘obviated the problem of having to list all cases of permissible
deprivation of life.’46

The debate continued into the Third Committee of the

General Assembly47 where the term ‘arbitrarily’ was again criticized for being too
vague and for containing elements of ‘unlawfulness and injustice, as well as those
of capriciousness and unreasonableness.’48 Ultimately, however, the committee
attempted to resolve these drafting difficulties by providing guidance that the right
to life itself, as opposed to the term ‘arbitrarily deprived of his life’ must not be
interpreted narrowly.49 Furthermore, the travaux préparatoires illustrates a desire
on the part of some delegates to agree on a term that went beyond a strictly legal
construct.50 As Ramacharan contends, the term ‘arbitrary was chosen with the
intention to provide the highest possible level of protection and confine permissible
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deprivations to the narrowest of limits.’51 This, however, did not obviate the
difficulties in terminology and an analysis of the relationship between the terms
‘arbitrary deprivation’ and ‘unlawful deprivation’ is required to further clarify the
scope of Article 6(1).

2.3.4

The relationship between ‘arbitrary deprivation’ and

‘unlawful

deprivation’ of life

In accordance with the guidance of the Human Rights Committee it is contended
that the term ‘arbitrary deprivation’ of life is a broader and more encompassing
notion than that of ‘unlawful deprivation’ of life.52 Support for such a view can be
traced back to the UDHR where the Third Committee considered the term
‘arbitrary’ had a broader meaning than the term ‘illegal’.53 Analysis of the text of
the ICCPR does, however, reveal a contradictory picture and inconsistent use of the
terms ‘arbitrary’ and ‘arbitrarily’. In addition to Article 6(1) the terms ‘arbitrary’
and ‘arbitrarily’ are used on three other occasions in the ICCPR: Article 9,54 Article
1255 and Article 17.56

In Article 9, having made reference to ‘arbitrary arrest or detention’ the
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remainder of the article further defines the scope and meaning of the right to liberty
and security of person. This is not an exclusively legal construct in which the
enforcement of the right is only through the judicial process.57 It is therefore
evident that the term ‘arbitrary’ encompasses ‘unlawfulness’ within the context of
the right to liberty and security of person, but goes beyond it to consider ‘elements
of inappropriateness, injustice and lack of predictability.’58 In Article 12(4) the
term ‘arbitrarily’ is also considered and defined beyond a strictly legal dimension
when read in conjunction with Article 12(3):

‘The above-mentioned rights shall not be subject to any restrictions except
those which are provided by law, are necessary to protect national security,
public order (ordre public), public health or morals or the rights and
freedoms of others, and are consistent with the other rights recognized in
the present Covenant.’59 [my emphasis]

The reference to national security, morals and the freedoms of others in Article
12(3), it is contended, takes the definition of ‘arbitrarily’ beyond the strict
dimensions of law and introduces further elements of morality and, significantly,
the notion of conflicting human rights considerations. Further support for this
proposition can be found in Article 17(1) where the terms ‘arbitrarily’ and
‘unlawful’ are used as alternatives in the following terms: ‘No one shall be
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subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation.’ The use of
the term arbitrary in this clause is not superfluous, but rather demonstrates that the
right under consideration is to be construed beyond the strict legal dimension. The
presence of the term ‘arbitrarily’ in Article 6 is therefore of considerable practical
significance in specifying the scope of the right.

2.3.5

Arbitrary deprivation of life – international standards and national

laws

In order to afford individuals the greatest protection with reference to Article 6 and
recognize the intent of the Human Rights Committee when drafting the ICCPR it is
considered important that the term ‘arbitrary deprivation of life’ is defined by
international human rights standards and not national laws.60 Such an approach is
advantageous in that a reliance on national laws to interpret the term risks the
danger of vastly differing standards in the protections afforded by a supra-national
human rights instrument, the critical issue being a narrow interpretation of
‘arbitrary deprivation of life’ by national authorities.

Such an approach is,

however, not without difficulties given the paucity of guidance provided by the
Human Rights Committee. This inevitably leads to a consideration of the issue on
a case-by-case basis in order to establish a degree of clarity and some overarching
principles.

2.4

The substantive element of Article 6, ICCPR
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Attempts have been made by commentators61 to further define the exceptions to the
Article 6 right to life and compile circumstances that would amount to an arbitrary
deprivation of life. Whilst many of the circumstances cited62 are self-evident, such
an exercise fails to recognize the subtleties and legal analysis involved in the
assessment of whether, in all the circumstances, the actions of the state agents
amounted to an arbitrary deprivation of life. By way of illustration, in a law
enforcement scenario the assessment may turn on the perceived threat to life to the
state agents based upon the actions of those under suspicion of criminal activity.
Such a scenario depends upon an assessment of individual cases and the
reasonableness of the actions of those concerned and not a blanket determination
of the activities that amount to arbitrarily depriving someone of their life. Further,
when considering the substantive element of Article 6(1) the committee has applied
a proportionality assessment with respect to, for example, the exigencies and
requirements of law enforcement.

The Human Rights Committee has applied such a reasonableness and
proportionality analysis in, inter alia, individual communications concerning state
agents from Colombia, Suriname, Uruguay, Zambia and Zaire.63

By way of

illustration, in the case of Mrs. Maria Fanny Suarez de Guerrero the Colombian
law enforcement authorities were acting following the alleged kidnapping of a
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former Colombian Ambassador in Bogotá. Mrs. Suarez de Guerrero and others
were killed when the police, acting in the capacity of state agents, stormed the
premises in which they believed the Ambassador was held. The Committee found
that there was a deprivation of the right to life for the following reasons [my
emphasis]:

‘In the present case it is evident from the fact that seven persons lost their
lives as a result of the deliberate action of the police that the deprivation of
life was intentional. Moreover, the police action was apparently taken
without warning to the victims and without giving them any opportunity to
surrender to the police patrol or to offer any explanation of their presence
or intentions. There is no evidence that the action of the police was
necessary in their own defence or that of others, or that it was necessary to
effect the arrest or prevent the escape of the persons concerned. Moreover,
the victims were no more than suspects of the kidnapping which had
occurred some days earlier and their killing by the police deprived them of
all the protections of due process of law laid down by the Covenant.

For these reasons it is the Committee's view that the action of the police
resulting in the death of Mrs. Maria Fanny Suarez de Guerrero was
disproportionate to the requirements of law enforcement in the
circumstances of the case and that she was arbitrarily deprived of her life
contrary to article 6 (1) of the International Covenant on Civil and Political
Rights. Inasmuch as the police action was made justifiable as a matter of
Colombian law by Legislative Decree No. 0070 of 20 January 1978, the
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right to life was not adequately protected by the law of Colombia as
required by article 6 (1).’64

The following general principles can be determined from this communication.
First, where lethal force will be employed, a warning ought to be given if feasible;
second, self defence may justify the use of lethal force; third, effecting a lawful
arrest or preventing the escape of suspects may justify the use of lethal force; and
finally, the actions of state agents must be proportionate to the requirements of law
enforcement in the circumstances pertaining at the time. In each case these general
pronouncements require a further assessment of whether the actions of the state
agents were reasonable and proportionate in the circumstances.

2.4.1

Arbitrary deprivation of life – definition and overarching principles

Nsereko has proposed the following as an overarching definition of the term
‘arbitrary deprivation of life’,

‘Deprivation of life would be arbitrary if: (a) it is made without due regard
to the rules of natural justice or the due process of law; or (b) it is made in a
manner contrary to the law; or (c) it is made in pursuance of a law which is
despotic, tyrannical and in conflict with international human rights
standards or international humanitarian law’65
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While this definition is wide-ranging and sufficiently broadly drafted to recognize
the main themes evident in the travaux préparatoires of the UDHR and the ICCPR,
it is ultimately flawed as it does not accurately reflect the requirement to consider
each alleged violation on a case-by-case basis assessing the factors present at the
time. As Nowak,66 Ramcharan,67 Otto68 and others have advocated, assessing each
case on its own merits with reference to the meaning of ‘arbitrary deprivation of
life’ and a broad set of overarching principles may be a more productive approach.
These overarching principles include the following:

The term ‘arbitrary deprivation of life’ encompasses ‘unlawfulness’ and
includes violations of the principles of international law, but is a broader
and more inclusive term;69

An assessment of whether the deprivation of the right to life is arbitrary
should be considered with reference to international human rights law
norms and not national laws;70

An allegation of an arbitrary deprivation of life by a state agent is
determined by the specific circumstances of an individual case;71
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An allegation of an arbitrary deprivation of life by a state agent ought to be
subject to a reasonableness and proportionally assessment;72

An arbitrary deprivation of life can be committed by a state agent either
intentionally, recklessly or negligently;73

Such an approach gives primacy to human rights law, provides latitude in allowing
a broader definition of ‘arbitrary deprivation of life’ and therefore, in turn, affords
greater protection of the right to life by increasing its applicability or, more
accurately, increasing the likelihood of actions by state agents being considered
‘arbitrary’ and therefore caught by the provision. Additionally, it addresses the
reality of enforcement with a recognition that each case ought to be viewed on its
own merits and based upon a reasonableness and proportionality assessment. This
approach is still, however, far from perfect as questions arise concerning the
specific meaning of ‘with reference to international human rights law norms’ and
what specifically amounts to ‘an arbitrary deprivation of life.’

2.4.2

Individual self-defence

Individual self-defence, as opposed to states acting in self-defence pursuant to
Article 51 of the UN Charter, is a relevant consideration for armed forces across
the full spectrum of their activities. Whenever armed forces personnel are armed
they will be issued with their individual self-defence card. The specific details
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contained therein, the training armed forces personnel receive and the validation of
such training will be considered in Chapter 4. As a preliminary consideration,
however, an assessment must be made regarding the extent to which individual
self-defence amounts to a non-arbitrary deprivation of life with respect to Article 6.
Unlike with the ECHR, the ICCPR does not expressly state the exceptions to the
right to life.

During the drafting of Article 6, the representatives of states

discussed the permissible exceptions to the right to life that included, inter alia,
‘the killing of a person by officials in self-defence or defence of another person’74
and concluded that using the term ‘arbitrarily’ would ‘obviate the necessity of
setting out the possible exceptions in detail.’75 Actions in self-defence were clearly
not considered a blanket exception, however, and in order for individual selfdefence to amount to a non-arbitrary deprivation of life strict criteria must be
applied in assessing if certain actions by a ‘state agent’ amounts to self-defence.

The following criteria have been identified in respect of the use of lethal
force in self-defence,

‘A State killing is legal only if it is required to protect life (making lethal
force proportionate) and there is no other means, such as capture or nonlethal incapacitation, of preventing that threat to life (making lethal force
necessary). The proportionality requirement limits the permissible level of
force based on the threat posed by the suspect to others. The necessity
requirement imposes an obligation to minimize the level of force used,
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regardless of the amount that would be proportionate, through, for example,
the use of warnings, restraint and capture.’76

An arguably more definitive and comprehensive proclamation is made by the
Human Rights Committee in its draft General Comment 36 on the right to life;

‘in order not to be qualified as arbitrary, the application of lethal force in
self-defense must be reasonable and necessary in view of the threat posed
by the attacker; it must represent a method of last resort after non-lethal
alternatives, including warnings,77 have been exhausted or deemed
inadequate;78 the amount of force applied cannot exceed the amount strictly
needed for responding to the threat; the force applied must be carefully
directed, as far as possible, only against the attacker;79 and the threat
responded to must be extreme, involving imminent death or serious
injury.80 The deliberate use of lethal force for law enforcement purposes
which is intended to address less extreme threats, such as protecting private
property81 or preventing the escape from custody of a suspected criminal or
a convict who does not pose a serious and imminent threat to the lives or
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bodily integrity of others, cannot be regarded as a proportionate use of
force.’82

While again only ‘soft law’, this sentiment is echoed by the United Nations Office
on Drugs and Crime (UNODC) in their Handbook on the Rules for the Use of
Force83 where they consider individual self-defence to include the use of preemptive lethal force provided that the force used is proportionate to the threat,
necessary and reasonable in the circumstances.84 The UN also provide guidance on
self-defence in the Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials:

‘Law enforcement officials shall not use firearms against persons except in
self-defence or defence of others against the imminent threat of death or
serious injury, to prevent the perpetration of a particularly serious crime
involving grave threat to life, to arrest a person presenting such a danger
and resisting their authority, or to prevent his or her escape, and only when
less extreme means are insufficient to achieve these objectives…intentional
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lethal use of firearms may only be made when strictly unavoidable in order
to protect life.’85

In order for an assessment to be made regarding whether the use of lethal force in
individual self-defence is considered a non-arbitrary deprivation of life the
following criteria must be satisfied: an imminent threat of death or serious injury
must exist, the use of force must be reasonable and necessary in the circumstances
and proportionate to the threat faced.86

2.4.3

An imminent threat of death or serious injury must exist

The first precondition in any assessment of the use of lethal force in self-defence is
that there must be an imminent threat of death or serious injury. Absent this
precondition, the killing would be arbitrary within the definition of Article 6(1) as
there could not exist any nexus between the act of killing and the justification for
such action. This assessment is made with reference to an identifiable individual or
individuals who face imminent threat to life within a human rights paradigm as
distinct from the notion of immediacy to justify military action in response to a
terrorist threat.87
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The Human Rights Committee considered the issue of imminence within a
human rights construct in the Maria Fanny Suarez de Guerrero case88 and it was
determined that the resort to lethal force by the Colombian authorities was not in
response to an imminent threat either to the police or the kidnapped former
ambassador. An assessment of imminence is not easy to define or quantify, but
may be determined or clarified by actions on the part of the state agent. For
example, the use of a warning that is not heeded or a resort to non-lethal means,
such as CS gas or taser, that are ineffective may give a indication that the use of
lethal force will be the only effective response in the circumstances existing at the
time. Put another way, the use of lethal force following an escalation in the use of
force is more likely to be considered a ‘last resort’ and therefore justifiable, and in
turn, ‘non-arbitrary’ with reference to Article 6(1).

Within the context of protecting vessels at sea the UNODC has provided the
following guidance to assist with an assessment of the concept of ‘imminence’ and
therefore the justifiable resort to the use of lethal force:

‘Measures to Assist in Determining the Existence of an Imminent Threat of
Harm.
Time and circumstances permitting, vessels should take proactive measures
to help them to determine the intent of the threatening entity.

Such

measures could include: Display of presence; Verbal query; Verbal warning
and/or radio warning; Visual warnings; Noise warnings; The establishment
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of physical barriers; Changing course and speed to determine if the threat is
continuing to maintain a hostile profile, position, approach or posture.’89

There is no doubt that the concept of imminence is a high threshold to satisfy and
as such affords a necessary protection to individuals from the unrestrained use of
lethal force by state agents. It must, however, be considered in conjunction with
the other individual self-defence criteria as the presence of an imminent threat to
life alone may not always justify the use of lethal force if the threat can be
neutralized without resorting to lethal force.

2.4.4

The pre-emptive use of lethal force is permissible

A natural corollary of the notion of imminence in the use of lethal force in selfdefence is that of the use of pre-emptive action. It is axiomatic that a state agent
does not have to wait until a lethal attack has occurred before they can use lethal
force to intervene.

A prohibition on such action would render the notion of

individual self-defence ineffective. That said, any pre-emptive use of lethal force
must be justified with reference to the nature of the attack and subject to a
proportionality assessment. The state agent must be able to demonstrate that their
resort to the use of lethal force was proportionate to the threat they faced and other
non-lethal alternatives were not applicable or appropriate in the circumstances.

2.4.5

The use of lethal force must be proportionate to the threat
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There is support90 for the legal test of proportionality being a central tenet in any
assessment of individual self-defence. The obvious question is, of course, what
must the use of lethal force be proportionate to? In the case of Maria Fanny
Suarez de Guerrero, the actions of the Colombian police were considered
‘disproportionate to the requirements of law enforcement.’91 Equally, the use of
lethal force can be considered with respect to the threat faced by state agents.
There is a nexus between proportionality and the concept of imminence through the
requirement to employ escalation of force measures short of a resort to lethal force
and is reflected in the reference made to the requirement for the use of a warning in
Suarez de Guerrero.92 Such statements do not, however, exclude the possibility of
an immediate recourse to the use of lethal force if the circumstances necessitate
such action.

The UNODC rules on the use of force illustrate the notion of

proportionality thus:

‘If you are behind a solid barrier, and a person approaches the barrier
waving their fist and shouting at you, it is neither necessary nor reasonable
to respond with deadly force. In such case, the person poses no immediate
ability to harm you. If, however, the person approaches the barrier with a
grenade, a lethal use of force against that person may be lawful if you
believe on reasonable grounds that the person poses an immediate threat to
your life or the life of others. Where less than lethal use of force options
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are available to deter, neutralize or stop the threat, those lesser levels of
force should be utilized.’93

Ultimately, therefore, proportionality requires that the use of lethal force is
proportionate to the threat faced.

2.4.6

The use of lethal force – reasonableness and necessity

The reasonableness of the actions of any state agent is measured against both
objective and subjective criteria. The national laws, regulations, rules, protocols or
procedures under which the state agents acted will be subject to an objective
assessment of their compliance with Article 6(1). For example, in the Suarez de
Guerrero case the Human Rights Committee considered a Colombian 1978
statutory decree that established a statutory defence where killings were
‘committed…by the members of the police force in the course of operations
planned with the object of preventing or curbing the offences of extortion and
kidnapping, and the production and processing of and trafficking in narcotic
drugs’94 to be in contravention of Article 6(1). A subjective assessment is made
with respect to the actions of the state agents given the exigencies of the situation
they face and a margin of appreciation applied. Where the state agent faces an
attack that threatens their life it would not be unreasonable to presuppose that their
intention was to prevent the attack and not kill the assailant. As such, cognisant of
their aim to prevent the loss of their life the actions of the state agent would not be
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considered arbitrary, or put another way, would be considered reasonable with
respect to Article 6(1).

The notion of necessity within an individual self-defence can be considered
the absence or lack of any viable alternative to the use of lethal force. In other
words, the alternatives to the use of lethal force have been employed and have
failed to halt the attack or, given the exigencies of the situation, there are no
alternatives to the use of lethal force and its use is necessary to prevent death or
serious injury. The Human Rights Committee have endorsed this approach and
established a particularly high threshold for the use of lethal force in self-defence,
noting that ‘before resorting to the use of lethal force, all measures to arrest a
person suspected of being in the process of committing acts of terror must be
exhausted.’95 Examples of such alternative measures are set out in the UN Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials96 as is
the option to immediately employ lethal force if required.97
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2.4.7

Defence of others

It would be non-arbitrary to use lethal force in the defence of others provided that
the criteria set out above are satisfied; namely that there exists an imminent threat
to the life of another person or persons and the force used by the state agent was
proportionate to the threat faced. This approach finds support in the Human Rights
Committee Concluding Observations and in the ‘UN Basic Principles on the Use of
Force and Firearms by Law Enforcement Officials.’98

To illustrate and with

respect to Israel, for example, the Human Rights Committee concluded that the use
of lethal force was permissible where individuals were ‘suspected of being in the
process of committing’99 terrorist attacks that could result in the deaths of citizens.
The Committee further commented, ‘a stringent proportionality test must be
applied and other safeguards respected when targeting individuals for their
participation in terrorist activity (art. 6).’100 This reinforces the requirement that
the use of lethal force ought to be a last resort when exercised in the defence of
others. Further, it reinforces a high threshold test for the use of lethal force in
defence of others by state agents.

The ‘UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials’ consider the issue of the defence of others thus:
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‘Law enforcement officials shall not use firearms against persons except in
self-defence or defence of others against the imminent threat of death or
serious injury, to prevent the perpetration of a particularly serious crime
involving grave threat to life, to arrest a person presenting such a danger
and resisting their authority, or to prevent his or her escape, and only when
less extreme means are insufficient to achieve these objectives.’101

Ultimately, if the use of lethal force is to amount to a ‘non-arbitrary’ deprivation of
life for the purposes of Article 6(1) then the state agent must demonstrate that the
use of force was in response to an imminent threat (to another) and was
proportionate to the threat the other person faced.

2.4.8

Effecting a lawful arrest

The resort to the use of lethal force when effecting an arrest is cited as permissible
in the ‘UN Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials.’102 The state agent must, however, be able to establish a nexus to an
imminent threat to life and act proportionately to the threat faced. In reality,
therefore, it is likely that the resort to the use of lethal force will be a last resort
when other non-lethal measures103 have been employed and have failed.

2.4.9

Preventing an escape
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While preventing an escape104 could amount to a justification for the resort to the
use of lethal force the threshold for such action is particularly high. It is extremely
likely that all non-lethal methods of preventing the escape would have to be
employed, including the use of warning, prior to the use of lethal force.

Where lethal force is employed, the state agent must be able to demonstrate
that there is an imminent threat to life and the proportionality criteria must be
satisfied.105 In reality, this is only likely to occur when the ‘escapee’ is armed and
there is a reasonable prospect of him or her using their weapon to endanger life. It
is extremely unlikely that the mere prospect of a future attack by an unarmed
escapee, based on their past behaviour, would justify the resort to lethal force. A
strict approach to the use of lethal force to prevent an escape, requiring a nexus to
an imminent threat to life, has also been advocated by the Human Rights
Committee citing Kazingachire v Zimbabwe106 in draft General Comment 36.107

2.4.10 Quelling a riot or insurrection

If the self-defence criteria are satisfied then the use of lethal force to quell a riot or
insurrection would amount to a ‘non-arbitrary’ deprivation of life. It is significant,
however, that in the ‘UN Basic Principles on the Use of Force and Firearms by
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Law Enforcement Officials’ specific reference is made to the use of such force in
the following terms, ‘exceptional circumstances such as internal political instability
or any other public emergency may not be invoked to justify any departure from
these basic principles.’108 It follows therefore that offensive force by state agents
would not be permissible in quelling a riot or insurrection and any action would be
limited to self-defence only.

2.4.11 The right to life of those detained by the state

The Human Rights Committee109 has asserted the right to life obligations of states
in respect of those it detains in the following terms,

‘states parties also have a heightened obligation to take effective
measures110 to protect the lives of individuals incarcerated by the State,
since by arresting, detaining and imprisoning individuals States parties
assume the responsibility to care for their life111 and they may not rely on
lack of financial resources or other logistical problems to reduce this
responsibility.’112
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The Human Rights Committee further asserts that the state’s right to life
obligations extend to those in ‘military camps’113 and ‘refugee and internally
displaced persons camps’.114 It must be noted, however, the term ‘military camps’
relates specifically to armed forces personnel within military camps in Armenia in
which allegations of ill treatment of soldiers had been made.

Nonetheless,

recognising the ECtHR judgment in Al-Skeini it could be asserted that a state’s
right to life obligations pursuant to Article 6, ICCPR apply equally to detainees
during armed conflict. The precise contours of the relationship between human
rights law and international humanitarian law in respect of the right to life
protections afforded to detainees will be addressed in Chapter 4.

While in detention the state must ensure that detainees are provided with
‘the necessary medical care to combat life-threatening diseases’,115 monitor their
health,116 and to protect them from inter-prisoner violence.117 The extent to which
these right to life obligations interact with international humanitarian law
provisions regulating the treatment of detainees will again be considered in Chapter
4.

The Human Rights Committee has further asserted that ‘state parties are
deemed to violate the right to life of persons who died while in their custody,
unless it can be shown that there is no causal relationship between their death and
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their incarceration.’118 As a consequence, the state has significant right to life
obligations in respect of those it detains.

2.5

The procedural element of Article 6

In addition to an assessment of the substantive element of Article 6(1) the Human
Rights Committee have also considered the procedural element of Article 6,
namely ensuring the enforcement and investigation of alleged violations of the
provision. In draft General Comment 36, the Human Rights Committee considered
that,
‘An important element of the protection afforded to the right to life by the
Covenant is the obligation to investigate and prosecute allegations of
deprivation of life by State authorities119 or by private individuals and
entities,120 including allegations of excessive use of lethal force.’121

The obligation to respect the procedural element of the right to life ‘arises both
from the general duty to ensure the rights recognized in the Covenant, which is
articulated in article 2, paragraph 1, when read in conjunction with Article 6, and
from the duty to provide an effective remedy to victims of human rights
violations122 and their families,123 which is articulated in article 2, paragraph 3 of
the Covenant, when read in conjunction with article 6, paragraph 1.’124
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An investigation into an alleged right to life violation must be
‘independent,125 impartial,126 prompt,127 thorough,128 effective,129 credible,130
transparent,131 and in the event that a violation is found, a remedy must be provided
that would include adequate measures of compensation, rehabilitation and
satisfaction, including guarantees for non-repetition.’132 The investigation should
also, if the circumstances necessitate and allow, include a rigorous autopsy of the
victim’s body.133

The Human Rights Committee has effectively established a ‘reverseburden’134 approach when states have not cooperated at all with the communication
process, or failed to provide comprehensive information, following substantiated
allegations of a breach of Article 6. In other words, the committee will assume a
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breach absent any explanation from the state party.

In the case of Eduardo

Bleier135 the Committee concluded that,

‘In cases where the author has submitted to the Committee allegations
supported by substantial witness testimony, as in this case, and where
further clarification of the case depends on information exclusively in the
hands of the State party, the Committee may consider such allegations as
substantiated in the absence of satisfactory evidence and explanations to the
contrary submitted by the State party.’136

And further,

‘the failure of the State party to address in substance the serious allegations
brought against it and corroborated by unrefuted information, cannot but
lead to the conclusion that Eduardo Bleier is either still detained,
incommunicado, by the Uruguayan authorities or has died while in custody
at the hands of the Uruguayan authorities….there are serious reasons to
believe that the ultimate violation of article 6 has been perpetrated by the
Uruguayan authorities.’137

It is submitted therefore that the Human Rights Committee has established
a rigourous framework to regulate the procedural element of the right to life that
places a significant onus on states to investigate alleged violations and prosecute
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offenders.138

2.5.1

The requirement to provide appropriate training

A natural corollary to a state’s substantive right to life obligations is the procedural
requirement to ensure state agents tasked with the use of lethal force receive
appropriate training. The Human Rights Committee139 has stressed the need for
law enforcement personnel to ‘undergo appropriate training’140 in order to comply
with the state’s right to life obligations.141 The requirement to receive appropriate
training would apply equally to armed forces personnel acting in a law enforcement
capacity. Moreover, it comports with the requirement in international humanitarian
law that parties to a conflict (international and non-international) must provide
training in international humanitarian law.142

As the ICRC Customary

International Law Study notes, ‘[t]he obligation of States to provide instruction on
international humanitarian law to their armed forces has been recalled on numerous
occasions by the UN Security Council, UN General Assembly and UN
Commission on Human Rights’ indicating a degree of convergence between
international humanitarian law and human rights law on the requirement to provide
training in the use of lethal force. Naturally, the content of the training differs
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between international humanitarian law and human rights law and will be
considered further in Chapter 4.

2.6

Armed forces activities and ‘non-arbitrary deprivation’ of life in Article

6

To briefly recap, notwithstanding its status as the supreme human right, the right to
life is not absolute. Individuals can, in certain circumstances, be deprived of their
inherent right to life.

With respect to the ICCPR this is permissible as a

consequence of the clause in Article 6(1), ‘No one shall be arbitrarily deprived of
his life’ which leads to the inexorable conclusion that there are circumstances that
constitute ‘non-arbitrary’ deprivations of life. Unlike the ECHR, the ICCPR is not
prescriptive on this point, but state practice has established circumstances in which
the deprivation of life is permissible. In broad terms, non-arbitrary deprivation of
life in respect of Article 6, ICCPR includes during international and noninternational armed conflict, individual self-defence, the defence of others,
effecting a lawful arrest, preventing escape from detention and quelling a riot or
insurrection. Given the broad range of activities undertaken by UK armed forces
they have historically, and will continue, to act in these areas.

2.7

Article 6, ICCPR and international and non-international armed

conflict

The detailed relationship between international humanitarian law and human rights
law in armed conflict will be considered with reference to specific activities of
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armed forces in Chapter 4. For the purposes of assessing the exceptions to right to
life as defined by Article 6(1) it is, however, necessary to consider the extent to
which deaths resulting from international and non-international armed conflict
amount to a non-arbitrary deprivation of the right to life.

As a starting point, the International Court of Justice provides a framework
for considering the issue:

‘In principle, the right not arbitrarily to be deprived of one’s life applies
also in hostilities. The test of what is an arbitrary deprivation of life,
however, then falls to be determined by the applicable lex specialis,
namely, the law applicable to armed conflict which is designed to regulate
the conduct of hostilities. Thus whether a particular loss of life, through the
use of a certain weapon in warfare, is to be considered an arbitrary
deprivation of life contrary to Article 6 of the Covenant, can only be
decided by reference to the law applicable to armed conflict and not
deduced from the terms of the Covenant itself.’143

The court subsequently restated this view144 and elaborated and refined its position
thus:

‘As regards the relationship between international humanitarian law and
human rights law, there are thus three possible situations: some rights may
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be exclusively matters of international humanitarian law; others may be
exclusively matters of human rights law; yet others may be matters of both
these branches of international law. In order to answer the question put to it,
the Court will have to take into consideration both these branches of
international law, namely human rights law and, as lex specialis,
international humanitarian law.’145

As a general proposition therefore, if a state or state agents act in compliance with
the internationally recognised ‘laws of war’146 (international humanitarian law)
during an international or non-international armed conflict then any loss of life as a
consequence of their actions would not constitute an ‘arbitrary’ deprivation of life
within the definition of Article 6(1). In order avail themselves of the ‘protections’
afforded by international humanitarian law the state would have to ensure that the
various requirements and tenets thereof were complied with. In doing so the state
would not contravene the protections afforded by Article 6(1). In respect of a
state’s procedural right to life obligations that analysis is not as straight-forward as
the circumstances in which an investigation is required, pursuant to international
humanitarian law, are arguably not as wide-ranging. As a consequence, there may
not be applicable international humanitarian law norms through which a state’s
Article 6 obligations can be interpreted.

2.8

The European Convention on Human Rights

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
145

Ibid. para 106.
UN Secretary General, Respect for Human Rights in Armed Conflicts, Report of September 18,
1970, 25th Session, Agenda Item 47, UN Doc. A/8052 (September18, 1970), p. 104 (Annex I, para.
46).

146

!

53!

The protection of the right to life in the ECHR is not absolute.147 Unlike Article 6,
ICCPR where unlawful violations of the right to life are those considered to be
‘arbitrary’, thus allowing significant scope for interpretation of the provision,
Article 2 of the ECHR is more prescriptive. It reads:

1.

Everyone’s right to life shall be protected by law. No one shall be

deprived of his life intentionally save in the execution of a sentence of a
court following his conviction of a crime for which this penalty is provided
by law.

2.

Deprivation of life shall not be regarded as inflicted in contravention

of this Article when it results from the use of force which is no more than
absolutely necessary:

1. (a) in defence of any person from unlawful violence;
2. (b) in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;
3. (c) in action lawfully taken for the purpose of quelling a riot or
insurrection.

Notwithstanding the more prescriptive nature of the right to life provision both the
European Commission of Human Rights148 and, latterly exclusively, the European
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Court of Human Rights have addressed both the substantive and procedural
elements of the right to life. Additionally, they have considered a number of
associated issues that are addressed below as preliminary considerations.

2.8.1

ECHR Article 2 – Preliminary Considerations

2.8.1.1 Exhaustion of domestic remedies

Article 35(1)149 has been applied by the Court with ‘some degree of flexibility’150
and ‘without excessive formalism’151 when considering allegations of a state’s
failure to protect the right to life. This has enabled cases to be considered by the
Court where the applicant may have not exhausted all the domestic remedies as a
consequence of the contracting state not handling the matter expeditiously.152
Similarly, the Court has also considered cases where the range of domestic
remedies, albeit pursued to a conclusion, are deemed inadequate or ineffective153 or
where the law-enforcement bodies were not functioning properly at the material
time thus rendering their investigation ineffective or incomplete.154 In every case
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involving an alleged violation of Article 2 the Court has asserted that it will apply a
‘particularly thorough scrutiny’.155

2.8.1.2 Burden of proof

In the first instance, a conventional burden of proof applies to cases involving an
alleged violation of the right to life by a state; namely that the applicant must
demonstrate to the required standard that the state failed in their duty to protect the
right to life. In certain circumstances, however, the Court has repeatedly asserted
that a ‘reverse’ burden of proof may occur when examining alleged violation by
states of the right to life.156 With respect to the activities of armed forces this
arises, amongst others areas, in respect of deaths that occur in detention. The Court
has characterized the circumstances of a change in the burden of proof thus:

‘Where the events in issue lie wholly, or in large part, within the exclusive
knowledge of the authorities, as in the case of persons within their control
in detention, strong presumptions of fact will arise in respect of injuries and
death occurring during that detention. Indeed, the burden of proof may be
regarded as resting on the authorities to provide a satisfactory and
convincing explanation [of the death].’157
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The circumstances that amount to ‘exclusive knowledge of the authorities’ and the
extent to which this principle can be applied to other activities of armed forces will
be considered, infra, at Chapter 4.

2.8.1.3 Standard of proof

The Court has repeatedly enunciated that the standard of proof is ‘beyond
reasonable doubt’158 and provided further elaboration that, ‘such proof may follow
from the coexistence of sufficiently strong, clear and concordant inferences or of
similar unrebutted presumptions of fact.’159 In this context, ‘the conduct of the
parties when evidence is being obtained has to be taken into account.’160 This is a
clear indication from the Court that where the disclosure of relevant materials is
incomplete or a state’s cooperation with the proceedings is limited in
circumstances where, prima facie, a death has occurred within the ‘exclusive
knowledge of the authorities’ the Court is more likely to find a violation of the
right to life.

2.8.1.4 The scope of ‘intentional deprivation of life’
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It has been convincingly argued161 that the clause ‘Everyone’s right to life shall be
protected by law. No one shall be deprived of his life intentionally’ in Article 2(1)
includes negligent as well as intentional deprivation of life by the state. The scope
of Article 2 was first considered in McCann162 thus:

‘The Court considers that the exceptions delineated in paragraph 2 (art. 2-2)
indicate that this provision (art. 2-2) extends to, but is not concerned
exclusively with, intentional killing. As the Commission has pointed out,
the text of Article 2 (art. 2), read as a whole, demonstrates that paragraph 2
(art. 2-2) does not primarily define instances where it is permitted
intentionally to kill an individual, but describes the situations where it is
permitted to "use force" which may result, as an unintended outcome, in the
deprivation of life.’163

Having clarified the scope of Article 2(2) the Court further considered that
although in killing 3 suspected terrorists in Gibraltar the actions of the soldiers
themselves did not give rise to a violation of Article 2(2), there was ultimately a
violation of Article 2(2) by the state in that, inter alia, ‘failure by the authorities
also suggests a lack of appropriate care in the control of the organisation of the
arrest operation.’164 Further and compelling support for the notion that negligent
deprivation of life may be contrary to Article 2 comes from, amongst other areas,
the Chechen line of cases. While not explicitly using the term ‘negligent’ the court
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in Isayeva165 considered the use of free-falling high explosive bombs in a populated
area as;

‘impossible to reconcile with the degree of caution expected from a lawenforcement body in a democratic society…the massive use of
indiscriminate weapons stands in flagrant contrast with this aim and cannot
be considered compatible with the standard of care prerequisite to an
operation of this kind involving the use of lethal force by State agents.’166
[my emphasis]

It is implicit in these comments that while the military action may not have been
intentionally designed to kill innocent civilians, such negligent actions would
inevitably result in the loss of innocent lives and therefore amount to a substantive
violation of Article 2.

2.8.2

Article 2 ECHR – law enforcement and the substantive element of the

right to life

Article 2(2) provides for circumstances in which the deprivation of life shall not be
inflicted in contravention of the general proposition in Article 2(1) that
‘Everyone’s right to life shall be protected by law’. In order for the deprivation of
life to be considered lawful, the use of force must be ‘no more than absolutely
necessary’ in respect of the permitted circumstances in Article 2(2).

The

application of the circumstances established in Article 2(2) will be examined infra
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with respect to specific activities of armed forces in Chapter 4.

Prior to this

analysis a consideration of the scope of the associated terms ‘necessity’ or
‘absolutely necessary’, ‘proportionality’ and ‘precaution’ or ‘planning’ is required
to establish the legal foundation upon which the scope of Article 2(2) exceptions to
the right to life can be assessed.

2.8.2.1 Use of lethal force is ‘absolutely necessary’ for achievement of
legitimate purposes

The terms ‘necessity’ and ‘absolutely necessary’ have been used interchangeably
by the Court and Commission.167 Further, the term ‘absolutely necessary’ and the
concept of proportionality have been regularly conflated by the Court thus, ‘any
use of force must be “no more than absolutely necessary”, that is to say it must be
strictly proportionate in the circumstances’.168 Such a conflation does not hinder a
structured analysis of the legitimacy of a resort to the use of lethal force, but any
assessment of proportionality must be subject to a three-stage test.

First,

proportionality must be considered with reference to the achievement of the
legitimate aim; second, the measures taken to achieve the legitimate aim must be
necessary and no more than necessary and finally, there must be a reasonable
balance of proportionality between the effects caused by the measure and the harm
sought to be countered. It is in this respect that the proportionality assessment goes
beyond that of necessity.
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The requirement of necessity (absolutely necessary) ought be considered
with reference to achieving a legitimate aim. Article 2(2) establishes what might
constitute a legitimate aim, namely; the defence of a person from unlawful
violence; in order to effect a lawful arrest or prevent the escape of a person
lawfully detained or in action lawfully taken for the purpose of quelling a riot or
insurrection. As Melzer169 citing, in part, Kretzmer170 contends, the concept of
necessity consists of a qualitative, quantitative and temporal element.

This

analysis, drawing upon the ECtHR judgments in McCann,171 Güleç172 and
Nachova173 simply amounts to addressing three questions with reference to the use
of a firearm as the obvious example. First, was it absolutely necessary to employ
lethal force, using the firearm, to achieve the legitimate aim?; second, was the
minimum amount of force used? Namely, no more rounds that absolutely
necessary? And finally, at the time at which the firearm was discharged was it
absolutely necessary or could an alternative non-lethal means of achieving the
legitimate aim have been employed? In effect, a proportionality assessment is
applied to the qualitative, quantitative and temporal elements of necessity. Again,
with reference to the use of a firearm the proportionality assessment consists of
first, is the use of a firearm proportionate to the threat faced? In other words, how
is the assailant armed and what are they doing?; second, were the number of rounds
fired proportionate to the threat faced and finally, at the exact moment the firearm
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was used was this proportionate to the threat faced or had the situation changed?
However, a further proportionality assessment is required with reference to the
achievement of a legitimate aim as enunciated in Article 2(2). In other words, with
respect to each of the sub-clauses in Article 2(2) the state agent must assess
whether the resort to lethal force in justified notwithstanding that, for example, a
lawfully detained individual is attempting to escape.

Such a situation was

specifically addressed by the Court in Nachova.174

2.8.2.2 An honest belief on the part of the state agent

The Court has been cognisant of the difficulties faced by state agents when having
to make split second life and death decisions. As such, a violation of Article 2 has
not been found where the state agent(s) acted in the honest, but mistaken, belief
that the use of lethal force was absolutely necessary in the circumstances.175 In
effect, the Court has established a two-stage test where the actions of the state
agent must be subjectively honest and objectively reasonable.176 Amplifying their
remarks in McCann, the ECtHR in Andronicou and Constantinou considered that
the Court,

‘cannot with detached reflection substitute its own assessment of the
situation for that of the officers who were required to react in the heat of the
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moment in what was for them a unique and unprecedented operation to save
life. The officers were entitled to open fire for this purpose and to take all
measures which they honestly and reasonably believed were necessary to
eliminate any risk either to the young woman’s life or to their own lives.’177

In justifying this approach in McCann the Court noted that, ‘to hold otherwise
would be to impose an unrealistic burden on the state and its law-enforcement
personnel in the execution of their duty, perhaps to the detriment of their lives and
those of others.’178

2.8.2.3 The requirement of precaution and planning in the use of lethal force

A violation of Article 2 can occur in circumstances where the state has failed to
properly plan, organize or control an operation that has resulted in the use of lethal
force.179 Significantly, a violation can occur notwithstanding where the Court
considers that the use of force by the state agent was ‘absolutely necessary’ in the
circumstances as they perceived them to be. A failure to plan, organize and control
an operation incorporates the provision of insufficient training180 to the state agents
charged with undertaking the operation and an insufficient assessment of
intelligence information.181

2.9

The protection of the right to life in national legislation
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In order to comply with their obligations pursuant to Article 2, states must ensure
that the right to life is properly protected in national legislation182 and procedures
exist to ensure that the potential use of lethal force by state agents exists within a
‘framework of a system of adequate and effective safeguards against arbitrariness
and abuse of force.’183 In Makaratzis, with respect to law enforcement, a statute
dating from 1943 that reflected the prevailing situation in WWII, supplemented by
a presidential decree that stated that firearms should be used ‘only when absolutely
necessary and when all less extreme methods have been exhausted’ were not
sufficient to comply with Greece’s obligations pursuant to this element of Article
2.

2.10

Article 2(2) ECHR – exceptions to the right to life

2.10.1 In defence of any person from unlawful violence

2.10.1.1

The scope of defence of any person

Implicit in the wording of the ‘self-defence’ exception to Article 2 is a recognition
that the notion of self-defence extends to the defence of others. The Commission
and Court have consistently broadly defined the notion of the ‘defence of any
person’, but have included a temporal element in their assessment of the level of
risk or threat of unlawful violence. In cases where there is perceived an immediate
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threat to life the Commission and Court have, whilst noting other factors, accepted
that state agents act in ‘situation[s] in which split second decisions had to be taken
to avert the real and immediate danger’.184 As such, they have been more willing
to find that a violation has not occurred where a state agent must make a splitsecond life and death decision.185 Conversely, however, where there does not exist
an immediate threat to life the Commission and Court have been more likely,
although not exclusively,186 to find a violation.187

2.10.1.2

The meaning of unlawful violence

The notion of ‘unlawful violence’ is not exclusively confined to a loss of life.
‘Unlawful violence’ does incorporate the perceived threat of violence and, if the
relevant criteria are satisfied, pre-emptive action is permitted to prevent it.188
There is, however, no support in the judgments of the ECtHR or UK national law,
for a proposition that the defence of property, absent a nexus to a loss of life,
justifies recourse to lethal force.

The Commission and Court have considered numerous cases where an
assessment of the scope of the recourse to lethal force in ‘defence of any person
from unlawful violence’ has been determined.
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In Wolfgram v Germany189 the Commission considered that the German
police acted lawfully in opening fire and killing two suspected bank robbers when
attempting to effect an arrest. In not complying with the orders of the police and
detonating a hand grenade the suspected bank robbers had created a situation in
which, in the opinion of the Commission, the resort to a lethal use of force was
absolutely necessary to effect a lawful arrest and in self-defence. Despite making
explicit reference to both exceptions the Commission appears to place greater
emphasis on the use of lethal force in self-defence as the relevant criteria, ‘the
dangers to life and limb inherent in the situation’190 rather than effecting a lawful
arrest.

In McCann and Others v the United Kingdom191 the Court held that the
actions of a group of UK Special Air Service (SAS) soldiers in killings three
unarmed suspected terrorists did not constitute a violation of Article 2(2).

The

Court accepted that the soldiers honestly believed the suspected terrorists had
intended to remotely detonate a car bomb in Gibraltar and as such their actions in
killing them before they were able to do so were, ‘strictly proportionate to the
achievement of the aims set out in [Article 2],’192 namely the protection of any
person from unlawful violence. Ultimately, a violation of Article 2 was found by
the Court as a consequence of failings in the planning, organisation and control of
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the operation. This does not, however, affect the legitimacy of the actions of the
soldiers who used lethal force.

Further reinforcing the principles established in McCann, the Court again
considered the actions of special forces operatives193 in Andronicou and
Constantinou v Cyprus. In this case a rescue attempt by Cypriot special police
forces was made in response to a hostage situation that resulted in the intentional
death of the hostage taker and unintentional death of the hostage. The Court held
that in planning and executing the operation the state agents acted in a way that was
‘reasonable in the circumstances’.194 In relation to the intentional killing of the
hostage taker the Court accepted that it was ‘necessary…to fire at him repeatedly in
order to remove any risk that he might reach for his weapon.’195 The Court also
confirmed that the police officers were, ‘entitled…to take all measures which they
honestly and reasonably believed were necessary’196 to protect their lives of that of
another.

In Makaratzis v Greece197 the court held that following a prolonged car
chase through Athens in which the driver passed thorough five road blocks and
injured two civilians the actions of the police in opening fire on the vehicle were
‘reasonable in the circumstances’198 as the car ‘represented a lethal threat to
innocent civilians.’199
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The judgments of the Court in McCann, Andronicou and Constantinou and
Makaratzis can be contrasted with the Court’s judgment in relation to the actions of
a Turkish police special operations team in Gül and Others v. Turkey.200 Applying
the same principles as established in McCann and Andronicou and Constantinou
the Court considered that the actions of the Turkish forces in firing 50-55 rounds
through a door in a flat on a residential housing complex without any knowledge of
who was on the other side could not be regarded as ‘absolutely necessary’.201 This
was notwithstanding the fact that the Turkish forces were conducting a search and
arrest operation against suspected PKK202 terrorists. It was clear that unlike in
McCann and Andronicou and Constantinou there was not a sufficient nexus to the
prospect of ‘unlawful violence’ to justify the actions of the Turkish forces, despite
their assertion that they were responding to being fired upon by a PKK terrorist
armed with a pistol.

2.10.2 In order to effect a lawful arrest or to prevent the escape of a person
lawfully detained

When considering the facts of the cases before the Commission and Court the
justification advanced by states has often included both ‘in defence of any person
from unlawful violence’ and ‘to effect a lawful arrest’. In order to provide a degree
of clarity with respect to the scope of the exceptions to Article 2, ECHR an attempt
must be made to disaggregate the two criteria.
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Notwithstanding the wording of the provision, recourse to lethal force to
merely effect a lawful arrest, absent any nexus to an immediate threat of unlawful
violence, cannot constitute a lawful deprivation of life. In Nachova203 the Court
reasoned thus:

‘the legitimate aim of effecting a lawful arrest can only justify putting
human life at risk in circumstances of absolute necessity. The Court
considers that in principle there can be no such necessity where it is known
that the person to be arrested poses no threat to life or limb and is not
suspected of having committed a violent offence, even if a failure to use
lethal force may result in the opportunity to arrest the fugitive being lost.’204

Similarly, in Gül205 the Court held that absent a threat of unlawful violence the
recourse to lethal force was not justified in a search and arrest operation.206 In
Wasilewska and Kałucka v Poland207 the Court reaffirmed that principles
established in McCann, Makaratzis, Nachova and Andreou that ‘legitimate aim of
effecting a lawful arrest can only justify putting human life at risk in circumstances
of absolute necessity.’208 Further, the Court reaffirmed the requirement to ensure
that the actions of state agents are, ‘authorised under national law…policing
operations must be sufficiently regulated by it, within the framework of a system of
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adequate and effective safeguards against arbitrariness and abuse of force.’209 And
finally, with respect to the planning, execution and control of an operation that
Court held, ‘[the] operation has been planned and controlled so as to minimise to
the greatest extent possible recourse to lethal force or incidental loss of life.’210
This incorporates a requirement to ensure that state agents authorized to use
firearms are trained to the required national and international human rights law
standards.211

The Commission conclusions in Kelly v the United Kingdom212 in which the
actions of Ulster Defence Force soldiers in firing 14-15 rounds at car passing
through a check point in Belfast were considered to be justified in order to effect an
arrest of suspected terrorists must be re-considered in light of the Commission’s
subsequent case of Ayetkin v Turkey213 and decisions of the Court.214 As such, the
reasoning of the Commission in Kelly can no longer be considered sound in that the
recourse to lethal force to effect an arrest, absent any threat of unlawful violence,
will amount to a violation of Article 2.

2.10.3 In action lawfully taken for the purpose of quelling a riot or
insurrection.
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In much the same vein as the Court’s analysis of the use of lethal force to effect an
arrest, the use of lethal force for the purpose of quelling a riot or insurrection,
absent any threat of unlawful violence, will amount to a violation of Article 2.

By its nature, a riot215 will involve a degree of unlawful violence, but this
will not necessarily amount to unlawful violence for the purposes of justifying a
recourse the use of lethal force pursuant to Article 2(2). In Kathleen Stewart v the
United Kingdom216 the Commission considered that ‘a violent and hostile crowd
attacking [8 soldiers] with stones and other missiles’217 amounted to a riot.
Consequently, the use of a baton round (plastic bullet) which unintentionally struck
and killed Mrs. Stewart’s 13 year old son, was considered ‘absolutely necessary’218
in the circumstances. Conversely, in Güleç v Turkey219 a violent demonstration
involving around 3000 people resulted in the Turkish police taking action to
disperse the crowd. The police did not have, ‘truncheons, riot shields, water
cannon, rubber bullets or tear gas.’220 which the Court considered to be
‘incomprehensible and unacceptable because the province of Sirnak, as the
Government pointed out, is in a region in which a state of emergency has been
declared, where at the material time disorder could have been expected.’221 Absent
any alternative means the police used firearms to disperse the crowd and in doing
so struck and killed 15 year old Ahmet Güleç. In finding a violation of Article 2
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the Court considered that, ‘the force used to disperse the demonstrators, which
caused the death of Ahmet Güleç, was not absolutely necessary within the meaning
of Article 2.’222 Clearly, a distinction can be drawn between Kathleen Stewart and
Güleç in respect of the type of weapons used to quell the riot. The purpose of
baton rounds (plastic bullets) is not to kill, although it has to be accepted that this
can occur when used at close range.223 Considered in the context of the Court’s
judgments in Nachova and Gül any recourse to the use of lethal force to quell a riot
would only be lawful with respect to Article 2 if there is an imminent threat to life.

Insurrection is not defined within UK law although the term can be found in
an Act of Congress of the United States.224 It can be considered to be an uprising
against the government characterised by acts of violence. The extent to which an
insurrection may amount to a non-international armed conflict is considered in
chapter 4.

2.11

Article 2 ECHR – armed conflict and the substantive element of the

right to life

When it is determined that human rights law applies during armed conflict it is
necessary to consider both the substantive and procedural Article 2 obligations of
states. The ECHR judgments in a series of cases concerning the armed conflicts in
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Cyprus, Chechnya, Turkey and Iraq provide a framework against which the future
activities of armed forces, in respect of their compliance with Article 2, can be
assessed.

As a starting point, the Court has considered that the use of lethal force by
state agents in armed conflict can, as a matter of principle, fall within ‘paragraph 2
of Article 2’225 and therefore not amount to a contravention of Article 2. This can
include the use of a wide range of military weaponry.226 Any use of lethal force
must, however, be subject to a strict assessment of whether it is considered
‘absolutely necessary’ for the achievement of one of the purposes set out in Article
2(2)227 and ‘the force used must be strictly proportionate to the achievement of the
permitted aims.’228 As will be discussed in Chapter 4, when considering the use of
lethal force in international and non-international armed conflict the provisions of
Article 2(2) are, in effect, expanded to include legitimate targets as defined in and
subject to the ius in bello of international humanitarian law. In other words, with
respect to targeting of combatants in armed conflict a contravention of Article 2 is
only possible where the relevant rules of international humanitarian law have been
contravened.

With respect to the non-international armed conflict in Chechnya the Court,
without explicitly stating so, has endorsed such an approach thus:
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‘The Court accepts that the situation that existed in Chechnya at the
relevant time called for exceptional measures on behalf of the state in order
to regain control over the Republic and to suppress the illegal armed
insurgency. These measures could presumably include employment of
military aviation equipped with heavy combat weapons.’229

This statement must be read in conjunction with the following sentence, ‘The Court
is also prepared to accept that if the planes were attacked by illegal armed groups,
that could have justified use of lethal force, thus falling within paragraph 2 of
Article 2.’230 The fact that the Court makes reference to ‘regain(ing) control over
the Republic’ and a ‘suppress(ion) of the illegal armed insurgency’ it is contended
clearly justify and authorize a degree of preemptive force beyond that authorized
by the Court within a law enforcement paradigm. This is further amplified by the
Court’s subsequent reference to a ‘self-defence’ construct in respect of attacks on
aircraft. Yet more convincing is the reasoning in the Chechen line of cases read in
light of the Court’s explicit reference to the interplay between international
humanitarian law and international human rights law in, for example,
Esmukhambetov and others v Russia,231 Benzer and others v Turkey232 and Hassan
v the United Kingdom.233

Ultimately where Article 2 is applicable to armed
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conflict the criteria established within a law enforcement paradigm are applicable,
with modifications, to reflect the nature of armed conflict.

2.11.1 Planning of a military operation

The Court has repeatedly asserted that states must ensure that an ‘operation was
planned and controlled by the authorities so as to minimise, to the greatest extent
possible, recourse to lethal force.’234 With respect to the planning of operations,
given the explicit authorization by the Court to use ‘heavy combat weapons’235 and
the concomitant possibility of significant loss of life there is a commensurately
high threshold for states to comply with when planning the use of such weapons.
For example, in Isayeva, Yusupova and Bazayeva ‘12 S-24 non-guided air-toground missiles were fired, six by each [Russian air force] plane, which is a full
load. On explosion, each missile creates several thousand pieces of shrapnel and its
impact radius exceeds 300 metres’.236 Not only was the use of such weapons
considered to be disproportionate to the aim advanced by the Russian government,
and accepted by the Court, namely to ‘to protect persons from unlawful
violence’,237 but the mission planning was also considered inadequate.238
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In planning a military operation the safeguards employed by the state must
be practical and effective in protecting the civilian population.239 Inherent in this
requirement is an understanding on the part of Commanders of their human rights
obligations, such obligations being incorporated into the military plan and effective
communication of the plan to the armed forces personnel charged with conducting
the mission.

There is also a requirement to disclose military plans to the Court. In
Esmukhambetov240 the unwillingness of the Russian authorities to disclose any
information regarding the planning of the mission that resulted in the deaths of five
civilians was heavily criticized by the Court.241

2.11.2 National legal and administrative framework

Inextricably linked to the planning of a military operation is the requirement for
states to establish ‘an appropriate legal and administrative framework defining the
limited circumstances in which law-enforcement officials may use force and
firearms, in the light of the relevant international standards.’242 The reference to
law-enforcement officials applies, mutatis mutandis, to armed forces personnel
acting in a law-enforcement capacity243 in armed conflict with the relevant
international standards interpreted to mean, inter alia, the applicable elements of
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international humanitarian law.244 This requirement is separate and distinct from
the procedural element the right to life in that it specifically refers to regulating the
use of firearms in advance of the use of lethal force and not the establishment of an
enforcement mechanism in respect of Article 2.

2.11.3 Training prior to a military operation

The Court has consistently criticized states for a failure to properly train armed
forces before they embark on a mission.245 This has specifically concerned a lack
of awareness of the requirement to use alternatives to the use of lethal force in the
first instance and no knowledge of the human rights requirements of Article 2. In
McCann, for example, whilst the soldier’s cards that provided the guidelines for the
use of lethal force complied with Article 2, the circumstances in Gibraltar in which
they were interpreted by the SAS soldiers and, it was inferred by the Court, the
training that had been provided, led to the SAS soldiers immediately resorting to
the use of lethal force. In order to comply with Article 2 the training provided to
armed forces personnel with respect to the use of lethal force must consist of two
distinct phases. First, initial general training must provide armed forces personnel
with sufficient knowledge to correctly interpret the use of force cards. Second,
task specific training must be provided and give due regard to the requirements of
Article 2 measured against the environment within which the armed forces
personnel will operate. The provision of both the limbs of training can only be
made possible by robust military doctrine that underpins and informs the actions of
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armed forces. As such, the Court has considered the content of such doctrine to be
a relevant factor in determining whether there has been a violation of a state’s
positive obligation to protect the right to life.246

2.11.4 Conduct of a military operation

As a corollary to the requirement to plan a military operation in order to minimize,
to the greatest extent possible, recourse to lethal force military operations must be
conducted in a commensurate way.

For example, in Isayeva, Yusupova and

Bazayeva the failure to employ a forward air controller to positively identify
legitimate targets for the aircraft was considered a significant failing by the Court
that directly contributed to a loss of life in contravention of Article 2.247 Equally,
the UK government was criticized for the inadequate planning of the operation
using SAS soldiers in McCann248 and the Turkish government in Benzer.249 In the
first instance, the conduct of a military operation must be undertaken with a
requirement to employ alternatives to lethal force wherever possible and ‘take all
feasible precautions in the choice of means and methods of a security operation
mounted against an opposing group with a view to avoiding and, in any event,
minimizing incidental loss of civilian life.’250 If recourse to lethal force is justified
with respect to Article 2, and there is no viable alternative then all feasible methods
must be employed to minimize the loss of life.251 Crucially, military operations
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must also be conducted in accordance with requirements of the use of force being
‘absolutely necessary’ for achievement of legitimate purposes as defined in subparagraphs a-c of Article 2 ECHR and ‘strictly proportionate’ to the achievement
of permitted aims.252

2.11.4.1

‘Absolute necessity’ - ECtHR analysis in armed conflict

Analysis of the Chechen cases before the ECtHR reveals a willingness on the part
of the Court to broadly interpret the term ‘absolute necessity’ within the context of
a non-international armed conflict.253 The Court has been prepared to accept the
theoretical notion that, ‘the use of force may have been justified…for achieving the
declared purpose’254 which in this case was to, ‘regain control over the Republic
and to suppress the illegal armed insurgency.’255 As such, in the first stage of the
analysis the Court has recognized that the use of force is justified in the
circumstances.

The Court has also accepted that force can include, ‘the

deployment of army units equipped with combat weapons, including military
aviation and artillery.’256 While not explicitly stated by the Court the use of force
is clearly a reference to the use of lethal force. Having established that the use of
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lethal force is justified in the ‘exceptional’ circumstances the Court then, as a
second stage in its analysis, considered the issue of proportionality.

2.11.4.2

‘Proportionality’ – ECtHR analysis in armed conflict

A consistent theme throughout the ‘Chechen’ cases echoed in the judgments of the
Court when considering Turkish military action against the PKK was that the
action of the states in response to the recognized threat was wholly
disproportionate. Notwithstanding the Court accepting that some harm to civilians
may be inevitable in enunciating thus, ‘the operation was conducted in such a way
as to avoid or minimize [my emphasis], to the greatest extent possible, harm to
civilians.’257 a strict proportionality assessment has been applied.

As a

consequence the use of, inter alia, unguided missiles and bombs, heavy artillery
and other indiscriminate weapons in highly populated areas has constituted gross
violations of Article 2.258 Ultimately, the threshold for the use of lethal force in a
non-international armed conflict where there may be a loss of civilian life is high
and has been interpreted to reflect the protection afforded civilians in Common
Article 3 of the Geneva Conventions and Additional Protocol II.

2.12

Death in military custody and Article 2, ECHR

Where armed forces in the course of an armed conflict detain individuals in
custody they have an obligation to protect the detainees’ right to life.

The

obligation has been considered by the Court thus, ‘national authorities are
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responsible for the well-being of persons in custody and … states bear the burden
of providing a plausible explanation for any injuries, deaths and disappearances
which occur in custody.’259 The Court in Hassan considered that for the purposes
of an assessment of ECHR obligations custody amounts to the time when an
individual is ‘within the physical power and control of the United Kingdom
soldiers and therefore fell within the United Kingdom jurisdiction under the
principles outlined in paragraph 136 of Al-Skeini’260 and Tarek Hassan ‘remained
in the custody of armed military personnel and under the authority and control of
the United Kingdom until the moment he was let off the bus that took him from the
camp.’261 Significantly, the point at which an individual is captured, in the case of
Tarek Hassan in Umm Qasr, Basrah, Iraq, amounts to custody for the purposes of
Article 2.262 The Court has yet to consider a situation where an individual is
captured in circumstances that present a significant threat to life, for example an
on-going firefight in a non-international armed conflict. In such circumstances, it
is likely that the Court will require that states ‘take all feasible precautions’ to
ensure the life of the detainee is protected. This would include ensuring the
detainee is moved to a place of safety as soon as circumstances on the ground
permit.

2.13

The procedural element of the right to life in armed conflict
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The text of Article 2 does not include a procedural element to the right to life,
rather, it simply establishes the substantive positive obligation on states and
provides for permissible deprivations of the right. Initially the Commission263 and
latterly the Court264 have determined that when read in conjunction with a state’s
general obligations in Article 1 there must be an effective official investigation
where an individual is killed in order to ‘safeguard’ the right to life. The Court has
considered the requirement for a general procedural duty thus, ‘the general legal
prohibition of arbitrary killing by agents of the state would be ineffective in
practice if there existed no procedure for reviewing the lawfulness of the use of
lethal force by state authorities’265 and further that, ‘the essential purpose of such
an investigation is to secure the effective implementation of the domestic laws
safeguarding the right to life and, in those cases involving state agents or bodies, to
ensure their accountability for deaths occurring under their responsibility.’266 With
respect to the accountability of armed forces as agents of the state the Court has
developed detailed requirements in order to comply with the procedural element of
the right to life.

2.13.1 The nature of procedural right to life obligations

When considering the litigation in the ECtHR following alleged right to life
violations by armed forces in Iraq,267 one might be forgiven for assuming that
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procedural right to life obligations can be pursued independently of a substantive
breach. This, however, is not the case. Whilst the duty to investigate a death that
may involve a breach of a state’s substantive right to life obligations by a state
agent is not part of the substantive duty it is dependent upon it.268 It has been
described as an ‘ancillary or adjectival duty implied from Article 2 read in
conjunction with Article 1’269 and ‘parasitic upon the existence of the substantive
right, and cannot exist independently.’270

A procedural duty can only arise where there is ‘reason to believe that there
has been, or may have been, a violation of the substantive right.’271 This threshold
test does not establish a particularly high bar and has been described by the UK
House of Lords as making an ‘arguable case’272 or ‘grounds for suspicion’273 that a
violation of the substantive obligation has occurred. In Al-Saadoon, Leggatt J did
not consider there to be any ‘subtle differences’ between the two tests and they
were essentially ‘expressing the same test.’274

Analysis of ECtHR judgments

reveal an approach not dissimilar to the threshold test developed in the UK courts.

In Jaloud, for example, a vehicle checkpoint in Iraq was fired upon by
occupants of a car at around 2.12 am on 21 April 2004. Approximately 30 minutes
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later a car approached the checkpoint at speed, hit several barrels that had been set
out to form the checkpoint, yet continued to advance. At this point a Royal
Netherlands Army Lieutenant and Iraq Civil Defence Corps personnel opened fire
killing the applicant’s son. Given the circumstances pertaining at the time this
could certainly be considered legitimate self-defence, yet as a death had occurred it
was necessary to conduct an investigation that complied with the procedural
element of Article 2.

In Al-Skeini, the first, second, third, fourth and fifth

applicants relatives were allegedly killed by UK armed forces whilst they
conducted patrols in Basra, Iraq. In respect of the cases involving the first to fourth
applicants the UK soldiers contended that they were acting within their rules of
engagement and this was accepted by their Commanding Officers who did not
investigate the matter further. It follows therefore that in such circumstances,
despite it being at least arguable that the soldiers acted lawfully, an Article 2
compliant investigation is required.

2.13.2 Applicability of the procedural element of the right to life in armed
conflict

The Court has consistently determined that a state’s procedural obligations
continue to apply in ‘difficult security conditions, including armed conflict.’275
This has included, inter alia, the situation in Northern Cyprus following the
commencement of military operations by Turkey in July and August 1974,276 cases
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concerning the conflict between Turkish security forces and the PKK,277 the
conflict in Chechnya,278 the war in Bosnia and Herzegovina,279 international
military operations in Iraq280 and inter-state cases concerning the Georgia-Russia
and Ukraine-Russia armed conflicts.

2.13.3 The purpose of an investigation

Once aware of a potential violation of Article 2 a state must act of its own volition
and with ‘promptness and reasonable expedition’281 to commence, conduct and
complete an investigation into the incident. A failure to act may constitute a
violation.

The Court has considered that the ‘essential purpose of such an

investigation is to secure the effective implementation of the domestic laws
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safeguarding the right to life and, in those cases involving state agents or bodies, to
ensure their accountability for deaths occurring under their responsibility.’282 In
order to be effective, an investigation must be independent, be empowered to
secure and preserve evidence and prevent collusion, establish a cause of death, be
sufficient to inform a judicial finding as to whether the force used was or was not
justified in the circumstances283 (within the context of armed conflict this must
involve a consideration of the lawfulness of the extant rules of engagement/selfdefence card in use at the time),284 and finally, be able to identify and punish those
responsible. This by definition requires a fair judicial or quasi-judicial process that
in turn complies with Article 6, ECHR.

2.13.3.1

Expeditious investigation

There is an ‘implicit requirement of promptness and reasonable expedition’285 in an
investigation of an alleged violation of the right to life.286 The Court in Edwards287
summarised the position thus:
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‘it is crucial in cases of deaths in contentious situations for the investigation
to be prompt. The passage of time will inevitably erode the amount and
quality of the evidence available and the appearance of a lack of diligence
will cast doubt on the good faith of the investigative efforts, as well as drag
out the ordeal for the members of the family.’288

As considered infra the Court has, however, interpreted Article 35(1) with
considerable latitude in relation to cases involving an alleged violation of the right
to life in circumstances of armed conflict. The Court has recognised the exigencies
of the situation and the requirement to exhaust domestic remedies. Equally, the
requirement to bring a case to the Court within 6 months of the final determination
in the domestic courts has been flexibly interpreted. In a similar vein the Court has
recognized that, ‘concrete constraints….may cause an investigation to be
delayed.’289 This does not, however, exonerate a state of its obligations under
Article 2.

The Court has been extremely critical of investigations that have not been
handled expeditiously. In Bazorkina the Court considered a delay of 1 year and 4
months in commencing an investigation and 4 years in interviewing the main
protagonists thus:

‘these delays alone compromised the effectiveness of the investigation and
could not but have had a negative impact on the prospects of arriving at the
truth. While accepting that some explanation for these delays can be found
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in the exceptional circumstances that have prevailed in Chechnya and to
which the Government refer, the Court finds that in the present case they
clearly exceeded any acceptable limitations on efficiency that could be
tolerated in dealing with such a serious crime.’290

In such circumstances the delay in commencing and conducting an investigation
may, of itself, lead to a violation of the procedural element of Article 2. In
Bazorkina the Court makes only passing reference to other failings on the part of
the State that constitute a violation of the procedural element of Article 2. The
main focus and ratio decidendi is manifestly the delay in commencing and
conducting the investigation.291

2.13.3.2

Cooperation of the state

In assessing a violation of the procedural element of Article 2 the Court has
consistently stressed the requirement that governments cooperate fully with both
the initial domestic investigation and subsequent court proceedings.292 Not only is
the cooperation of states an essential element of the right of individual petition as
required by Article 34293 but a failure to effectively discharge their obligations
pursuant to Article 34 in respect of the procedural element of Article 2 may ‘reflect
negatively on the level of compliance by a respondent state with its obligations
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under Article 38 (1) (a) of the Convention.’294

The cooperation of states is

particularly important when investigating an alleged violation of Article 2 as the
Government often exclusively holds crucial information required to assist with the
investigation. A failure to disclose such information can result in an incomplete
investigation and therefore a violation of the procedural element of Article 2.295
The Court is cognizant, however, of the requirement to safeguard militarily
sensitive information that has a nexus to national security. In McCann the Court
considered that notwithstanding the non-disclosure of certain information,296 the
inquest proceedings as an investigative mechanism constituted a ‘thorough,
impartial and careful examination of the circumstances of the killings.’297 and
therefore did not amount to a violation of Article 2(1).298
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The judgment in McCann must, however, be contrasted with the Chechen
body of cases in which the Court has been critical of the Russian government not
only in respect of the delay in investigative proceedings, but also in relation to their
unwillingness to disclose vital information.299 Moreover, there appears to be a
greater willingness of the part of certain states, for example the United Kingdom300
and the Netherlands301 to disclose military information during the course of an
investigation. Ultimately, however, a distinction can be drawn between the special
forces operations in McCann and regular army operations in Al-Skeini and Jaloud.
In the former, the Court is more likely endorse its approach in McCann and
recognize the requirement to safeguard operationally sensitive information that
would undermine the future effectiveness of special forces and, in turn, the ability
of a state to effectively counter terrorist activity.

2.13.3.3

An effective investigation defined

States must devote significant resources to the investigation of alleged violations of
Article 2 that occur during armed conflict in order to comply with the requirement
that ‘all reasonable steps must be taken to ensure that an effective, independent
investigation is conducted.’302 This will include ensuring that states, ‘secure the
evidence concerning the incident, including, inter alia, physical evidence,303
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documentary evidence304 and eyewitness testimony,305 (this includes ensuring that
there is no possibility of collusion between witnesses),306 forensic evidence307 and,
where appropriate, an autopsy308 which provides a complete and accurate record of
injury and an objective analysis of clinical findings, including the cause of
death.’309 It is evident that there are certain resource implications310 in conducting
such an investigation and complying with the procedural requirement set by the
Court. The impact that this may have on the conduct of military operations will be
considered infra in Chapter 4.

2.13.3.4

Circumstances on the ground during military operations

The Court has made reference to the difficulties inherent in conducting an
investigation during armed conflict.311 This is not only in relation to a potentially
volatile security situation on the ground, but also in relation to tracing and
interviewing witnesses, a lack of experts to conduct certain tasks such as autopsies
and ballistics assessments and the potential for linguistic and cultural
misunderstandings.312 Consequently, the Court has stated that, ‘in circumstances
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such as these … the procedural duty under Article 2 must be applied realistically,
to take account of specific problems faced by investigators.’313

Analysis of the judgments in, inter alia, Al-Skeini and Jaloud reveal that
despite this assertion the Court, in practice, has afforded very little latitude in this
respect. In Al-Skeini, for example, the failure to interview Iraq nationals who
witnessed the events, despite the difficulties inherent in doing so, was considered to
be a significant failing.314 Similar criticisms were made in Jaloud in respect of the
failure to interview Iraq Civil Defence Corps personnel who witnessed the shooting
at the checkpoint.315

It would appear, therefore, that there are significant

obligations on states to comply with the procedural element of Article 2, despite
the conditions on the ground in which they may be operating. The position of the
Court is summarized thus, ‘neither the prevalence of violent armed clashes nor the
high incidence of fatalities can displace the obligation under Article 2 to ensure
that an effective, independent investigation is conducted into the deaths arising out
of clashes involving the security forces, the more so in cases.….where the
circumstances are in many respects unclear.’316 As a consequence, states must
therefore plan and resource their armed forces sufficiently to comply with this
requirement.

2.13.4 Independence of the investigation
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In order to comply with the procedural element of Article 2 an investigation into an
alleged

violation

must

have

hierarchical,

institutional

and

practical

independence.317 Given the inherently hierarchical nature of the armed forces this
requirement presents a challenge to states in ensuring the necessary independence
particularly when operating in the unstable environment of an armed conflict.

2.13.4.1

Hierarchical independence

In Al-Skeini the Court considered that, ‘if any investigation into acts allegedly
committed by British soldiers was to be effective, it was particularly important that
the investigating authority was, and were seen to be, operationally independent of
the military chain of command.’318 The Court did not limit its analysis to the
investigations, but considered the entire quasi-judicial and judicial process
including the scope of the courts martial into the soldiers alleged to have been
responsible for the death of the fifth applicant’s son.

In analysing the deaths caused by UK soldiers in Al-Skeini the
investigations fell into three categories. The investigations into the shooting of the
first, second and third applicant’s relatives were limited to taking statements from
the soldiers concerned and were not either independently conducted or
scrutinized.319 They remained entirely within the military chain of command and
as such did not comply with the procedural requirements of Article 2. The Court’s
assessment that there was no ‘hierarchical independence’ was not challenged by the
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British Government. The second category involved investigations into the deaths
of the fourth applicant’s brother and fifth applicant’s son conducted by the Royal
Military Police Special Investigations Branch (SIB). These investigations did not
comply with the procedural element of Article 2 in that the SIB were not, at the
relevant time, operationally independent from the military chain of command.320
In fact, all SIB reports into deaths were sent to the Commanding Officer of the unit
within which the soldiers concerned served who had unfettered authority to
discontinue the proceedings. There was not, therefore, immediate recourse from
the SIB to an independent prosecutorial body. Further, the SIB could not ‘decide
for itself’321 when to commence and cease an investigation. As a consequence of,
inter alia, this lack of hierarchical independence, the Court considered that the
investigations into the deaths of the fourth and fifth applicants’ relatives did not
comply with the procedural requirements of Article 2. The third category involved
the death of Mr. Baha Mousa that was subject to a full public inquiry. This
investigation complied with the procedural element of Article 2.

The lack of hierarchical independence identified by the Court in Al-Skeini
in which it placed its judgments in Ramsahai,322 Hugh Jordan323 and McKerr324
within the context of an armed conflict can be contrasted with its judgment in
Jaloud. Significantly, the investigators in Jaloud had unfettered recourse to the
Office of the Public Prosecutor, an independent prosecutorial body.
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2.13.4.2

Institutional independence

The issue of institutional independence concerns the ability, or otherwise, of state
bodies to act independently without interference. Within the context of the armed
forces it is possible for the requirement of institutional independence to be satisfied
subject to the following conditions. First, those under investigation and those
being investigated must not come from the same unit325 or be in the same chain of
command.326

Second, the investigation reports must be considered by an

independent reviewing or prosecutorial body.327 And finally, the investigative
body must not be subject to interference, both in practice and due to the procedural
hierarchical structure, from the military chain of command.328

2.13.4.3

Practical independence

In contrast to the procedural failings identified in Al-Skeini, in Jaloud the mere fact
that the Royal Netherlands Military Constabulary unit charged with conducting the
investigation lived in close proximity to the soldiers they were investigating was
not considered to contravene the procedural element of Article 2. What was crucial
in the view of the Court was the nature of the relationship between those
conducting the investigation and those under investigation,329 namely that there
was no personal or professional nexus between the individuals concerned. This
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approach further refines the judgment in Shanaghan,330 in which a violation of the
procedural element of Article 2 was found where the police officer responsible for
both the investigation and those under investigation was the Chief Constable of the
Royal Ulster Constabulary.

2.13.5 Rules of engagement and self-defence

In order to make a determination as to whether or not the lethal use of force was
lawful, an investigation must be able to interpret the extant rules of engagement
under which the soldier was operating and the extent to which the concept of selfdefence justifies the use of lethal force. This will require an analysis of the
justification advanced for opening fire. If the soldier opened fire pursuant to the
extant rules of engagement then the analysis must occur in two stages. First, did
the rules of engagement authorize the use of offensive force at the material time?
And second, did the soldier act in accordance with the extant rules of engagement
given the situation they faced?

If the soldier acted in self-defence then a

determination must occur based upon the analysis provided infra.

2.13.6 Punishment of those directly responsible for the death

The identification and punishment of the state agent(s) responsible for a violation
of Article 2 is an integral element of the investigatory process,331 but is not always
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sufficient to comply with the procedural element of Article 2.332 Within a military
context the punishment of those responsible for a violation of Article 2 is
dependent upon a military justice system that complies with Article 6, ECHR and
is considered, infra, at Chapter 4.

In respect of fully complying with a state’s Article 2 obligations, it is
particularly significant that the Court Martial in respect of the death of the fifth
applicant’s son in Al-Skeini did not comply with the procedural element of Article
2. This is because the Court considered that the Court Martial did not determine
the ‘broader issues of state responsibility for the death, including the instructions,
training and supervision given to soldiers undertaking tasks such as this in the
aftermath of the invasion.’333 Noting that this is not the purpose of a Court Martial,
it would appear that an independent non-judicial inquiry would be required where
there are systemic failures on the part of the state to comply with the procedural
element of Article 2 in respect of non-operational334 deaths during armed conflict.

2.13.7 Article 34 ECHR and victim status

The Court has not placed an unduly onerous burden upon states to disclose every
detail of an investigation to the deceased’s next of kin or respond to their every
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request.335 The Court has, however, stated unequivocally that, ‘in all cases, the
next of kin of the victim must be involved in the procedure to the extent necessary
to safeguard his or her legitimate interests.’336 It has been critical of states and
drawn adverse inferences337 where no disclosure has been forthcoming.338

In

respect of military operations where disclosure of information to the next of kin
may compromise national security, the Court has not considered it a breach of the
procedural element of Article 2.339

Where an investigation or judicial process has not complied with the
procedural element of Article 2 the Court has determined that the applicant can still
be considered to have victim status pursuant to Article 34.340 As a consequence,
the state will not be considered to have discharged its Article 2 obligations until the
outstanding issues identified by the Court have been satisfactorily resolved.

2.13.8 Public Accountability

The requirement that a state is held responsible and publically accountable for the
unlawful actions of its agents is considered by the Court to be an essential tenet of
the rule of law341 and, in turn, necessary in order to respect, protect and fulfil its
human rights obligations. The Court has further stressed that accountability must
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exist in ‘practice as well as theory,’342 clearly placing an emphasis on the
requirement, where necessary, to publicly disseminate the finding of investigations
into alleged violations of Article 2. With exceptions being made for national
security caveats this applies equally to investigations involving the armed forces, in
terms of the investigation itself, dissemination of the report and any judicial
proceedings that may follow. It is therefore axiomatic that the judicial proceedings
not only comply with the requirements of Article 6, ECHR, but are also held in
public.

2.13.9 The effect of financial settlement

Where there has been financial settlement of a civil claim and an admission of
liability on behalf of the state the Court can still find a violation of the procedural
element of Article 2 if it considers that there has not been a full and independent
investigation into an alleged unlawful killing by a state agent.343 Conversely,
however, where a friendly settlement is reached and the Court considers that, ‘the
settlement is based on respect for human rights as defined in the Convention and its
Protocols’344 it has been prepared to strike out345 the proceedings in accordance
with Article 39, ECHR. In Prichard the Court considered that this requirement
was satisfied by the production of an investigation and learning account into the
death of Dewi Pritchard, a territorial army soldier killed whilst serving in Iraq, that
was subsequently briefed to his family by a representative of the UK Ministry of
Defence.
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2.14

Conclusion - the relationship between Article 6 ICCPR and Article 2

ECHR

In Streletz, Kessler and Krenz v Germany346 the Court considered, ‘that in the
course of the development of that protection the relevant conventions and other
instruments have constantly affirmed the pre-eminence of the right to life.’347 It
further notes that, ‘the convergence of the above-mentioned instruments is
significant: it indicates that the right to life is an inalienable attribute of human
beings and forms the supreme value in the hierarchy of human rights.’348 At their
inception the scope of the provisions establishing the right to life in the ECHR and
ICCPR were inextricably linked since both had the UDHR as a common
foundation and early drafts of Article 6 served as a blueprint for Article 2,
ECHR.349 There are many similarities between the provisions in both general
themes and specific detail.

Article 6, ICCPR and Article 2, ECHR both contain a positive obligation on
states to protect the right to life through enforcement mechanisms in domestic
legislation. This includes independent procedures to investigate and prosecute
alleged violations of the right to life. Similarly, they both contain a negative
obligation on states to ensure that state agents do not ‘arbitrarily’ deprive
individuals of their right to life.

It is on this point that the wording of the
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provisions diverges, but it is contended that in both meaning and interpretation they
are fundamentally the same.

In drafting Article 2, ECHR the committee rejected the use of the term
‘arbitrary’ found in early drafts of Article 6,350 ICCPR, and the provision itself, in
favour of a comprehensive and exhaustive declaration of permissible deprivations.
In interpreting

351

Article 2, however, the Court has specifically referred to Article

6, ICCPR,352 made reference to the Human Rights Committee General Comment
No. 6, paragraph 3,353 and used the term ‘arbitrary deprivation’ when considering
the scope and meaning of the right to life.354 It has also referred to recognized
international standards for the use of lethal force in law enforcement.355

In terms of scope, notwithstanding the differences in the content of the
provisions, Article 2, ECHR and Article 6, ICCPR share many common features
such as to make them, to a large extent, compatible and mutually reinforcing. First,
both instruments allow for situations where deprivation of life may be justified, but
these circumstances must be narrowly interpreted.356 Second, the use of force that
may result in the deprivation of life must be ‘absolutely necessary’ and ‘strictly
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proportionate’ to either achieve one of the purposes in Article 2 (2), ECHR357 or
not to be considered ‘arbitrary’ within the definition of Article 6, ICCPR358 and
where possible a warning359 or opportunity to surrender360 must be given. Third,
operations that may involve the deliberate use lethal force must be carefully
planned and controlled in order to minimize the potential for loss of life.361 And
finally, states are required to secure the right to life both in terms of establishing,
an ‘appropriate legal and administrative framework defining the limited
circumstances in which [state agents] may use force and firearms, in the light of the
relevant international standards’362 and ‘the national law must secure a system of
adequate and effective safeguards against arbitrariness and abuse of force.’363
Equally, in terms of procedure both the HRC and ECtHR have been willing to
consider cases where it is apparent that states have either not conducted a
satisfactory investigation or a significant period of time has elapsed from the time
of the alleged violation notwithstanding the requirement for applicants to exhaust
domestic remedies.364

Despite there being similarities between the right to life provisions in the
ICCPR and ECHR a fundamental difference remains when the provisions are
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considered within the context of armed conflict. It is submitted that due to the use
of the term ‘arbitrarily deprived…of life’ Article 6, ICCPR is more easily
reconciled with an analysis of right to life obligations being interpreted with
reference to the applicable international humanitarian law than Article 2, ECHR.
The prescriptive nature of the exceptions to the right to life in Article 2(2) make it
more difficult although not impossible, on a strict reading of the convention text, to
interpret a state’s right to life obligations with reference to international
humanitarian law. This analysis, and a comparison of the terms ‘necessity’ and
‘proportionality’ in human rights law and international humanitarian law will be
considered in more detail in Chapter 4.
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CHAPTER 3
THE EXTRATERRITORIAL
APPLICATION OF INTERNATIONAL HUMAN RIGHTS LAW

3.1

Introduction

When conducting military operations beyond their borders, potential accountability
under international human rights law exists wherever a state agent acts and thereby
is alleged to have violated a human rights obligation of the state responsible for the
acts of the state agent.1 The accountability of the state will be determined by the
extent to which the relevant international human rights law provisions are
applicable to the situation in which the state agent is acting, or failing to act. An
assessment of the applicability of a state’s human rights obligations is required to
determine, first, if right to life obligations are relevant to the military activities
being undertaken2 and, second, the actual scope of the obligation, or put another
way, the extent to which it applies. Only then can an assessment be made in
respect of any alleged violation, noting, however, the applicability and effect of
other bodies of international law.3 The ECHR4 and ICCPR5 only apply to acts or
omissions within the jurisdiction of the state. It is therefore necessary to consider
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the issue of jurisdiction as an essential prerequisite in determining a state’s right to
life obligations during armed conflict.

3.2

Jurisdiction in international human rights law

In the ECHR and ICCPR the term jurisdiction refers to the jurisdiction of the state6
and not the supra-national judicial7 or quasi-judicial body.8

It is axiomatic

therefore that the state must exercise jurisdiction in order to be held responsible for
any acts or omissions of state agents that give rise to an alleged violation of the
relevant human rights instrument.9 When armed forces operate in the territory of
another state this requires an examination of the extent to which human rights
treaties have extraterritorial effect. Jurisdiction acts as a ‘threshold criterion’10 in
that in order for a state to held responsible for alleged violations of a international
human rights law instrument it must first exercise ‘jurisdiction.’11 Despite the
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ECtHR making assertions to the contrary,12 several commentators have argued that
as a consequence, the function of jurisdiction in human rights law is different to
that in international law.13 In international law, jurisdiction is the legal authority to
regulate the conduct of persons vested in a state.14 This concept concerns the
ability to ‘make, apply and enforce rules.’15

Put another way, it ‘concerns

essentially the extent of each state’s right to regulate conduct or the consequences
of events.’16 Jurisdiction in international law is not therefore concerned with
‘defining state jurisdiction in the first place.’17 While there is general agreement
amongst commentators on the nature of jurisdiction in human rights law, that is to
say vis-à-vis international law, there is little agreement on what the elements of
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jurisdiction in human rights law are.18 Or put another way, what the constitutive
elements of jurisdiction are.19

In considering the issue of the extraterritorial application of the ECHR to
military activities in Northern Cyprus, Iraq, NATO bombings in Belgrade and law
enforcement operations at sea, the ECtHR has broadly established two types or
models of jurisdiction: territorial and personal and also introduced the notion of
jurisdiction arising where armed forces exercise some or all of the ‘public powers’
of the state within which they operate. What remains unclear, however, is the exact
nature of these types or models of jurisdiction and how they interact with each
other and the concept of attribution. The purpose of this chapter is therefore
threefold: First, with reference to the ECHR, to analyse the nature of the
geographical and personal models of jurisdiction and the notion of ‘public powers’
and how these models interact with reference to activities of armed forces; second,
to assess the extent of the extraterritorial application of the ICCPR and finally, to
assess the significance of the related notion of attribution of armed forces actions to
states or international organizations. Ultimately, a determination must also be
made as to when individuals are within the jurisdiction of the state for the purposes
of right to life obligations when armed forces operate overseas.

3.2.1

ECHR Article 1
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Article 1 of the ECHR provides that:

‘The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined in Section 1 of this
Convention.’

As a point of departure in the assessment of the extraterritorial jurisdiction of the
ECHR the Court asserted that jurisdiction is ‘essentially territorial.’20 It further
asserted that it is only in ‘exceptional cases’21 that jurisdiction will be regarded as
extraterritorial since the ECHR is essentially a regional treaty that applies within
the ‘legal space’ or ‘espace juridique’22 of the contracting states. Subsequent
judgments of the Court support the notion that the ECHR is essentially territorial,
but it is doubtful that it can be said the circumstances in which it is applied
extraterritorially can now be considered truly ‘exceptional’.

Moreover, any

assertion that it applies only within the ‘legal space’ of the contracting states is
simply not consistent with the Court’s approach over the past decade.23

The Court has found that the ECHR applies extraterritorially as a
consequence of, inter alia, Turkish military and governmental activity in Northern
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Cyprus,24 Russian influence in Transdnistria,25 French,26 Italian27 and Turkish28
military and security forces acting outside of their states and UK29 and Dutch30
military activity in Iraq. The Court’s willingness to establish jurisdiction in these
cases, particularly Issa,31 cannot be compatible with the ECHR applying only
within the ‘legal space’ of the contracting state.32 Furthermore, it demonstrates a
willingness to apply the convention across a broad canvas of factual situations
where the level of overall control of both individuals and territory by state agents
varies considerably.

This, in part, has been made possible by the Court’s

willingness to ‘divide and tailor’ rights depending on the circumstances by which a
state exercises jurisdiction.33

3.2.2

Dividing and tailoring human rights

!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
24

Cyprus v Turkey Application no 25781/94 (ECtHR, 10 May 2001); Andreas Manitaras and
Others v Turkey Application no 54591/00 (ECtHR 3 June 2008).
25
Ilașcu and Others v Moldova and Russia Application no 48787/99 (ECtHR, 8 July 2004); Ivanţoc
and Others v Moldova and Russia Application no 23687/05 (ECtHR, 15 November 2011).
26
Ilich Sanchez Ramirez v France Application no 28780/95 (EComHR, 24 June 1996); Medvedyev
and Others v France Application no 3394/03 (ECtHR, 23 March 2010).
27
Hirsi Jamaa and Others v Italy Application No 27785 (ECtHR, 23 February 2012).
28
Pad and Others v Turkey Application no 60167/00 (ECtHR, 28 June 2007); Issa and Others v
Turkey Application No 31821/96 (ECtHR, 16 November 2004).
29
Al-Jedda v the United Kingdom Application no 27021/08 (ECtHR, 7 July 2011); Al-Skeini v the
United Kingdom Application no 55721/07 (ECtHR, 7 July 2011); Hassan v the United Kingdom,
Application no 29750/09 (ECtHR, 16 September 2014).
30
Jaloud v the Netherlands Application no 47708/08 (ECtHR, 20 November 2014).
31
On the facts in Issa, the Court could not conclude that the Turkish armed forces were responsible
for the deaths of Iraq shepherds in Iraq territory near the Turkish border. Nonetheless, in respect of
jurisdiction arising as a consequence of control over individuals the Court considered that, ‘a State
may also be held accountable for violation of the Convention rights and freedoms of persons who
are in the territory of another State but who are found to be under the former State's authority and
control through its agents operating – whether lawfully or unlawfully - in the latter State……
Accountability in such situations stems from the fact that Article 1 of the Convention cannot be
interpreted so as to allow a State party to perpetrate violations of the Convention on the territory of
another State, which it could not perpetrate on its own territory.’ (para. 71.)
32
See Leggatt, J citing Lord Hope in Al-Saadoon and Others v. Secretary of State for Defence
[2015] EWHC 715 (Admin), para 59.
33
Al-Skeini and others v. the United Kingdom, para. 137.

109!

The ECtHR has stated that ‘whenever the State, through its agents, exercises
control and authority over an individual, and thus jurisdiction, the state is under an
obligation under Article 1 to secure to that individual the rights and freedoms under
Section 1 of the Convention that are relevant to the situation of that individual. In
this sense, therefore, the Convention rights can be “divided and tailored”.’34 The
Court did not elaborate further, although the judgment in Al-Skeini marks a
significant departure from the previous approach of the Court that considered that
the positive obligation in Article 1, ECHR to ‘to secure the rights and freedoms
defined in….this Convention’ could not be ‘divided and tailored.’35 Not only does
the judgment in Al-Skeini mark a departure from the previous approach of the
Court in respect of the scope of human rights protections, but when read in
conjunction with subsequent judgments36 illustrates a willingness on the part of the
Court to interpret a states’ human rights obligations in light of the situation on the
ground during armed conflict and with reference to other applicable bodies of
international law37 that may modify the applicability of human rights provisions.

In respect of ‘dividing’ Convention rights, the term ‘relevant to the situation
of that individual’ must be considered within the context of the nature of armed
forces activity existing at the time. The Court has expressly stated38 that states are
not always under an obligation to afford an individual the entire panoply of human
rights protections. Specifically, therefore, a state can ‘divide’ the corpus of human
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rights protections and recognize and afford only certain rights. The extent to which
a state can afford and protect certain rights will be a function of the ‘situation on
the ground’ and a state’s capability of acting and of according the specific human
right.

This point will apply especially to a state’s positive39 human rights

obligations, namely the requirement for a state to take action to secure the
enjoyment of a right, but also to a state’s negative human rights obligations,
namely an obligation on the state to refrain from an action that would violate a
human rights protection.

In respect of ‘tailoring’ specific human rights this refers both to adapting
particular rights to the situation under consideration and to the degree of
application of those rights. By way of illustration, the Court has recognised the
difficulties inherent in fully complying with the procedural element of Article 2 in
times of armed conflict40 and, as such, has interpreted states obligations in light of
these. A volatile situation on the ground may therefore prevent a full investigation
into the death of a civilian if, for example, it proves impossible to identify and
interview witnesses or secure the body for post-mortem examination. Similarly,
the Court has also recognized both conflicting ‘priorities’41 [of states] and the
‘resource implications’42 of recognizing human rights and concluded that, in
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certain circumstances, ‘obligations be interpreted in such a way as [not] to impose
an impossible or disproportionate burden.’ 43

Recent judgments of the Court44 demonstrate not only a willingness to
adapt human rights obligations to the circumstances faced by armed forces
operating overseas, but also recognize the difficulties inherent in operating in a
complex legal and operational environment. The extent of a state’s human rights
obligations and therefore the requirement to recognize both positive and negative
human rights can only be determined by an examination of the situation within
which armed forces operate in concert with an assessment of degree of control
exercised by the state over the act or omission said to constitute a violation.

3.3

Categories of extraterritorial application of human rights laws

Armed conflicts can be dynamic, volatile and unpredictable or, conversely,
following a period of frenetic activity, settled and relatively peaceful with only
sporadic violent activity. Equally, within an area of responsibility the situation on
the ground can be vastly different depending on both geographical and temporal
factors. In order to determine a state’s human rights obligations it is therefore
necessary to conduct an assessment of the applicable circumstances on the ground
at any given time. For example, during the armed conflict in Afghanistan the
nature of the conflict changed dramatically over time and depending upon
geographical area. The vast majority of fighting took place is the south and east of
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the country and, by comparison, the conditions in the north and west were
relatively benign.

The nature of armed forces activity can therefore be usefully classified as a
consideration of the human rights obligations of states in the following
circumstances: in a state’s own territory; in a stable and settled ‘occupation’; where
a state exercises ‘decisive influence’; where there is ‘localised control’; when state
agents exercise ‘physical power and control over a person’ and, within this context,
in dynamic situations, for example, whilst manning checkpoints, patrolling or
targeting combatants. It is important to note, however, that these categories, with
the exception of operating in a state’s own territory, are not mutually exclusive and
there can be significant overlap between them. Moreover, within any overall area
of responsibility different circumstances may exist in different locations at different
times.

3.3.1

States own territory

When military operations are conducted within the state’s own territory, as a matter
jurisdiction, the entire corpus of human rights instruments to which the state is a
party are applicable.45 Naturally, the scope of such obligations will be subject to
the interaction of international human rights law with other applicable bodies of
law, principally international humanitarian law. A state’s human rights obligations
may, however, be modified where the state loses control of an area of territory that
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hitherto had been subject to their control and remains within their internationally
recognized borders.46
!

3.3.2

Stable and settled occupation

Occupation within the context of international human rights law is taken to mean
the stable and settled control of territory rather than the specific meaning
attributable to ‘occupation’ in international humanitarian law.47 Further, for the
purposes of a jurisdictional analysis of human rights provisions occupation
includes control by the ‘occupying’ state of public authorities within the territory.48
The Court has repeatedly asserted that the status of ‘occupying power’ within the
meaning of Article 42 of the Hague Regulations, or lack of it, is not per se
determinative.49 As a consequence, an assessment of jurisdiction is determined
more by the actions of the state agents and not as a consequence of the
international humanitarian law notion of ‘occupation’ being ascribed to the actions
of the state. That is not to say, however, that when a state is an occupying power
under international humanitarian law human rights law obligations cannot exist.
Rather, it has been persuasively argued that they can,50 but the method in which the
obligations arise is not solely as a consequence of an international humanitarian
law assessment.
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In a situation of stable and settled ‘occupation’ where a state’s armed forces
have ‘effective overall control’51 of the territory, in jurisdictional terms the
‘occupied’ territory is akin to a state’s own territory.52 Consequently, human rights
provisions cannot be divided and tailored and the entire corpus of relevant human
rights instruments is applicable.53

This, by definition, includes positive and

negative right to life obligations.

Where circumstances of stable and settled

occupation have arisen the Court has found violations across the spectrum of
human rights protections.54

Cognisant of this, states must ensure sufficient

resources are available in order to ensure compliance with their positive and
negative human rights obligations in circumstances of stable and settled
occupation.

3.3.3

Decisive influence

Decisive influence is considered to represent a situation where a state, through
political, economic and financial support,55 often in concert with the use of armed
forces, exercises control over the public authorities that in turn control territory in
another state.56 This is not therefore simply a calculation based upon the number
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of troops in a specific geographic area and the size of the civilian population living
therein. In his dissenting opinion in Ilaşcu Judge Kovler, with some incredulity,
contrasted the situations in Northern Cyprus and the Transdniestrian region of
Moldova based on an analysis of numerical military presence and function.57 This
analysis, however, failed to sufficiently recognize the more subtle influence to be
asserted through political, economic and financial support that can, in turn,
establish jurisdiction.

In order to satisfy the ‘decisive influence’ test there must be a ‘continuous
and uninterrupted link of responsibility’,58 for human rights violations, on the part
of the ‘influencing’ state. The applicability of specific human rights provisions is
determined by the extent to which the ‘influencing’ state controls the activities in
the territory where the alleged violation has occurred. In circumstances where this
influence is considered to be significant there will be correspondingly high
obligations on the ‘influencing’ state.59 This has included the ‘influencing’ state
being required to satisfy their positive and negative human rights obligations in
respect of the right to life.60

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
57

Ilaşcu and Others v Moldova and Russia, Dissenting opinion of Judge Anatoly Kovler, ‘I learned
during my initial military training that the term ‘active duty’ presupposes control of roads and
railways, surveillance of strategic points (telegraph/telephone posts), and control of stations,
airports, frontiers, etc. Even without being a military strategist, anyone can compare the two
situations: in one case 30,000 troops in a small territory inhabited by between 120,000 and 150,000
people, and in the other 2,500 officers and other ranks in a territory of 4,163 km2 with an 852 kmlong border and a population of more than 750,000!’
58
Ibid. para. 393.
59
In Ilaşcu and Others v Moldova and Russia, the Russian State were held responsible for
violations of Articles 3 and 5 and a failure to discharge its obligations under Article 34. In Ivanţoc
and Others v Moldova and Russia Application no 23687/05 (ECtHR, 15 November 2011), the
Russian State were held responsible for violations of Articles 3, 5, 8 and 13.
60
Ilaşcu and Others v Moldova and Russia, para. 494.

116!

Conversely, a situation can arise where a state does not have authority over
specific regions within its territory due to the military, financial, economic or
political involvement of another state, yet ‘still has a positive obligation under
Article 1 of the Convention to take the diplomatic, economic, judicial or other
measures that it is in its power to take and are in accordance with international law
to secure to the applicants the rights guaranteed by the Convention.’61 In such
circumstances the positive human rights obligations on the state are ‘interpreted in
such a way as [not] to impose an impossible or disproportionate burden’.62
Notwithstanding that the scope of a state’s human rights obligations is limited63 in
such circumstances, violations have been found in respect of the prohibition on
torture.64

Where a state exercises decisive influence in the territory of another state
then responsibility for violations of both positive and negative human rights
obligations exists. Human rights obligations can, however, be divided and tailored
and therefore an assessment must be made to determine the applicable rights. Once
established, a state must take all reasonable measures in the circumstances to
satisfy these obligations.65

3.3.4

Localised control over territory
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Where armed forces of a state conduct military operations in the territory of
another state they can be considered to have exercised, temporarily, effective
overall control over a specific ‘portion of territory.’66 As a consequence, those
persons within that ‘portion of territory’ at the time during which the armed forces
exercised effective overall control can come within the jurisdiction of the armed
forces’ state. In turn, therefore, the state can have certain human rights obligations,
exercised through the armed forces, during the relevant period.
!

A distinction must be made between circumstances in which a state
exercises ‘effective overall control’ of an area for a significant period of time
evinced by, for example, the presence of a large number of troops, constant patrols
and checkpoints67 and circumstances where a relatively small number of troops
conduct a discrete and relatively small mission in the territory of another state. The
notion of localised control of territory is principally concerned with the latter and
raises two main questions. First, what amounts to localised control of territory?
And second, in the event that this is determined, what human rights obligations do
armed forces personnel, acting as state agents, have for the period during which
they exercise localised control of territory?
!

Localised control of territory will occur when armed forces personnel
operate in the territory of another state in sufficient numbers and with sufficient
support to potentially adversely affect the human rights of the citizens of that state.
These operations are usually of a limited temporal as well as geographical nature.
Notwithstanding, for the duration of the operation state agents are expected to
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respect relevant human rights to the extent to which they control the act or
omission said to constitute a violation. The extent to which they are expected to
protect persons from the risk of a violation will depend on the degree of control
exercised over the act or omission said to constitute a violation. It would not be
expected that in such circumstances the state agents were obliged to guarantee the
entire panoply of a states human rights obligations. As such, it is axiomatic that in
these circumstances human rights obligations can be divided and tailored.

3.3.5

Temporary control of territory and a jurisdictional nexus

A question of fundamental significance for a military commander is whether
temporary control of an area is sufficient to create a jurisdictional nexus such that
citizens in a non-contracting state are afforded some ECHR protections? While the
Court in Al-Skeini were silent on this matter, a indication of likely approach to be
taken by the Court when confronted by such a question can be found in Issa:68

‘The Court does not exclude the possibility that, as a consequence of this
military action, the respondent State could be considered to have exercised,
temporarily, effective overall control of a particular portion of the territory
of northern Iraq. Accordingly, if there is a sufficient factual basis for
holding that, at the relevant time, the victims were within that specific area,
it would follow logically that they were within the jurisdiction of Turkey.’69
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It is accepted that notwithstanding an assessment of ‘effective overall
control’ is a complex and imprecise art, a compelling argument can be constructed
to support the view that the temporary presence of small number of troops from a
contacting state can exercise temporary control over a ‘particular portion of
territory’ in a non-contacting state sufficient to create ECHR obligations upon the
contracting state. First, it can be seen from Ilaşcu that large numbers of troops are
not necessary to create a jurisdictional nexus. Second, as an illustration, consider a
raid to capture alleged terrorists in a non-contracting state. The ability and military
capability of the troops must be a significant factor. In other words, if the troops
on the ground were extremely well armed, well trained and supported by
significant ISTAR70 and constant air assets then it is likely that, in a military sense,
they could dominate the immediate territory they occupy assuming that there were
not significant numbers of well armed and organized opposing forces.

This

domination of the immediate territory they occupy in a military sense must then
translate to ‘effective control’ in the legal sense as the troops would exercise
significant control over personnel within that territory – not least of all have control
over whether or not they live or die.

This is therefore a clear and direct

jurisdictional link to Article 2, ECHR. Third, the troops in this circumstance are
state agents performing an executive function on behalf of the contracting state and
finally, it is not necessary to consider further evidence of governmental control
such as in Ilaşcu71 given the temporary nature of the action.

3.3.6

Article 56, ECHR and the ‘effective control’ principle
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Article 5672 of the ECHR makes explicit provision for contracting states to extend
the application of the ECHR to territories for whose international relations it is
responsible.

The Court has, however, unequivocally stated that the ‘effective

control’ principle in no way limits the operation of Article 56. 73 Similarly, it can
be asserted that the ‘public powers’ principle interacts with Article 56 in exactly
the same way as the ‘effective control’ principle. In other words, the ‘effective
control’ principle does not replace the system of declarations under Article 56 of
the ECHR to enable states to extend the application of the Convention to territories
for whom its international relations it is responsible.

3.3.7

Limitations of the territorial model

Any analysis of extraterritorial jurisdiction arising based upon the control of
territory by armed forces is subject to a number of limitations. First, the Court has
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not been consistent in elucidating criteria that indicate a sufficient military presence
to establish the requisite level of control. A crude calculation based upon the
number of troops in a certain geographic areas is insufficient.74

Second, as

jurisdiction can only arise through the control of territory in circumstances where
the armed forces can guarantee ‘the entire range of substantive rights set out in the
convention’75 the threshold is consequently set extremely high. The fact that a
state is in occupation of another state does not necessarily establish extraterritorial
jurisdiction based on the control of territory.76 As a practical matter, therefore, this
militates against the establishment of jurisdiction on this basis, particularly given
the range of rights armed forces can afford and protect could, depending upon the
nature of the armed conflict or occupation, be extremely limited. Finally, what
amounts to territory is ill-defined in the jurisprudence and lends itself to a
consideration of jurisdiction arising over an ever-decreasing physical area of
territory.77 Taken to its logical conclusion, control over an ever-decreasing area of
territory will ultimately merge into the personal model of jurisdiction where control
is exercised directly over individuals. This can, in turn, create confusion over how
jurisdiction arises in such circumstances and, as a consequence, what rights ought
to be guaranteed. It is therefore necessary to consider the notion of jurisdiction
arising as a consequence of control over individuals in order to better understand
the relationship between the two models.
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3.4

Personal jurisdiction – ‘state agent authority and effective control’

The ECtHR judgment in Al-Skeini comprehensively reconsidered the notion of
state agent authority and effective control or ‘personal’ jurisdiction. The judgment
in Al-Skeini cannot, however, be seen as an entirely definitive proclamation of the
ECtHR’s view on the extraterritorial application of the ECHR, nor does it provide
all the answers to questions concerning the applicability of the right to life in armed
conflict. It is necessary firstly to consider the Court’s judgment in Banković to see
what, if any, residual reasoning remains when it is considered in light of
subsequent judgments in, inter alia, Issa, Öcalan, Al-Saadoon, Medvedyev, AlSkeini, Hassan and Jaloud. And whether there exists any scope to apply any of the
principles enunciated in Banković to the use of force by armed forces overseas.

In Banković, the Court rejected the applicant’s argument that jurisdiction
could be based upon effective control over an individual.78 They reasoned that,
firstly, the ‘applicants’ submission is tantamount to arguing that anyone adversely
affected by an act imputable to a Contracting State, wherever in the world that act
may have been committed or its consequences felt, is thereby brought within the
jurisdiction of that State for the purpose of Article 1 of the Convention’79 and this
proposition could not be supported given its broad scope. Secondly, ‘the rights and
freedoms defined in section 1 of this convention’ cannot be ‘divided and tailored in
accordance with the particular circumstances of the extra-territorial act in
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question.’80 The Court contended that the situation was therefore binary in that an
individual either came within the jurisdiction of the state and was afforded all the
ECHR rights or they did not. Finally, the Court in Banković narrowly defined the
applicable scope of the ECHR as existing within the ‘legal space’81 of the
contracting states and stated that:

‘The Convention was not designed to be applied throughout the world, even
in respect of the conduct of Contracting States. Accordingly, the desirability
of avoiding a gap or vacuum in human rights’ protection has so far been
relied on by the Court in favour of establishing jurisdiction only when the
territory in question was one that, but for the specific circumstances, would
normally be covered by the Convention.’82

Within the context of Banković the Court considered that no ‘specific
circumstances’ existed that precluded the application of the ECHR where it would
otherwise have applied in respect of the Federal Republic of Yugoslavia.
Ultimately, what emerges from Banković is an narrow territorial conception of
jurisdiction in which a state can only exercise jurisdiction in the territory of another
state ‘through the effective control of the relevant territory and its inhabitants
abroad as a consequence of military occupation or through the consent, invitation
or acquiescence of the Government of that territory, exercises all or some of the
public powers normally to be exercised by that Government.’

By defining
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jurisdiction in such narrow terms the Court was subject to considerable,83 albeit not
universal,84 criticism for failing to properly consider the notion of jurisdiction as
defined in its previous case law. This narrow focus is gradually broadened in
subsequent judgments to reflect the universal nature of human rights. Moreover,
notwithstanding that the personal model of jurisdiction is rejected by the Court in
Banković it emerges in subsequent judgments and crystallizes to form the basis of a
more expansive interpretation of the scope of Article 1.

In Issa, the Court restated its view that jurisdiction can arise where a state
exercises control of territory in another state. Significantly, however, it went
further and directly contradicted its previous view in Banković in respect of the
regional scope of the ECHR by stating, ‘the concept of “jurisdiction” within the
meaning of Article 1 of the Convention is not necessarily restricted to the national
territory of the High Contracting Parties……[and] cannot be interpreted so as to
allow a State party to perpetrate violations of the Convention on the territory of
another State, which it could not perpetrate on its own territory’85 This restatement
accords with the view of Besson in that the notion of jurisdiction contains an
element of ‘normative guidance’ in addition to ‘effective power’ and ‘overall
control.’86 The normative dimension being vested in the universal nature of human
rights as opposed to any narrow regional conception.
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The judgment in Issa was followed by the case of Öcalan in which the
Court stated,

‘it is common ground that, directly after being handed over to the Turkish
officials by the Kenyan officials, the applicant was effectively under
Turkish authority and therefore within the “jurisdiction” of that State for the
purposes of Article 1 of the Convention, even though in this instance
Turkey exercised its authority outside its territory. It is true that the
applicant was physically forced to return to Turkey by Turkish officials and
was under their authority and control following his arrest and return to
Turkey.’87

It is difficult to interpret the phrase ‘their [Turkish officials] authority and control’
as amounting to anything other than an acceptance by the Court of a personal
model of jurisdiction in that Mr. Öcalan was under the physical authority and
control of Turkish state agents. Moreover, the Court specifically accepted that the
actions of Turkish state agents occurred outside Turkish territory and no reference
is made to Turkish state agents exercising effective control of Kenyan territory.

In Medvedyev the Court held that jurisdiction arose where French
commandos (state agents) raided a merchant vessel (the ‘Winner’) in international
waters and assumed control of the vessel in that ‘France having exercised full and
exclusive control over the Winner and its crew, at least de facto, from the time of
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its interception, in a continuous and uninterrupted manner until they were tried in
France, the applicants were effectively within France’s jurisdiction for the purposes
of Article 1 of the Convention.’88

The Court does not elaborate further on the

exact nature of jurisdiction, yet it would appear to be a function of the control over
individuals exerted by the French commandos. It is difficult to envisage how a
vessel in international waters could be considered akin to territory to enable
jurisdiction to arise on a territorial basis as set out in the Cyprus line of cases or
expressed in Banković.

In Al-Skeini, the ECtHR articulated its position in respect of a personal
model of jurisdiction and identified three ‘principles’89 where Article 1 would
extend to the actions of state agents absent any control of territory. First, the Court
contended that, ‘it is clear that the acts of diplomatic and consular agents, who are
present on foreign territory in accordance with provisions of international law, may
amount to an exercise of jurisdiction when these agents exert authority and control
over others.’90 Second, the Court stated that jurisdiction can arise where ‘through
the consent, invitation or acquiescence of the Government of that territory, it
exercises all or some of the public powers normally to be exercised by that
Government.’91

The Court defined ‘public powers’ as ‘executive or judicial

functions’92 and concluded by stating the significance of attribution thus, ‘the
Contracting State may be responsible for breaches of the Convention thereby
incurred, as long as the acts in question are attributable to it rather than to the
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territorial State.’93 Finally, the Court asserted that jurisdiction can arise where state
agents use force outside of their territory. The specific examples cited related to
circumstances where ‘an individual is taken into the custody of state agents
abroad’94 however, the Court stressed that they did not ‘not consider that
jurisdiction in the above cases arose solely from the control exercised by the
Contracting State over the buildings, aircraft or ship in which the individuals were
held. What is decisive in such cases is the exercise of physical power and control
over the person in question.’95

The first principle concerning the actions of diplomatic and consular agents
is uncontroversial.

The second principle concerning circumstances where

jurisdiction arises ‘through the consent, invitation or acquiescence of the
Government of that territory, it exercises all or some of the public powers normally
to be exercised by that Government’96 is, however, problematic. Jurisdiction can
arise in circumstances where a state acts without the ‘consent, invitation or
acquiescence’ of the government of the territorial state. This can be seen in respect
of the UK military action in Iraq that was considered by UK Courts in AlSaadoon97 and Smith.98 In these cases, the UK could not exercise public powers
‘through the consent, invitation or acquiescence of the Government of that
territory’ as their was no government in Iraq at the material time. It would appear
therefore that jurisdiction, in respect of this principle, is not determined by the
existence and subsequent actions of the government (or non-existence of a
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government) in the territorial state, but rather a factual determination of whether
state agents are exercising ‘authority and control’ over individuals and the state is
exercising ‘some or all of the public powers normally exercised by the
government’. The crucial question that subsequently must be addressed, however,
is can jurisdiction arise in circumstances where state agents are exercising
‘authority and control’ over individuals and the state is not exercising ‘some or all
of the public powers normally exercised by the government’? The third principle
outlined in Al-Skeini, the Court’s subsequent judgments in Hassan and Jaloud and
the approach of the Divisional Court in Al-Saadoon can all assist in addressing this
issue.

In Al-Skeini, the Court appeared to envisage a situation where jurisdiction
could arise in the context of individuals being within the custody of state agents in
the following terms; ‘what is decisive in such cases is the exercise of physical
power and control over the person in question.’99 In support of this proposal the
Court cited four cases: Öcalan v. Turkey, Issa and Others v. Turkey, Al-Saadoon
and Mufdhi v. the United Kingdom and Medvedyev and Others v. France in which
control had been exercised by state agents yet the Court did not raise the issue of
the state exercising ‘some or all of the public powers normally exercised by
governments’. In Öcalan, Turkish state agents took physical control of Mr. Öcalan
from Kenyan authorities in Kenya. In Issa and Others, the Court indicated that had
it been established that Turkish forces had taken control of applicants relatives in
Northern Iraq and whilst under their control moved to them to a nearby cave and
executed them then the deceased would have come within the jurisdiction of
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Turkey.

In Al-Saadoon and Mufdhi, the Court held that the UK exercised

jurisdiction over two Iraqi nationals held in a UK-controlled military prison on the
basis that the UK exercised ‘total and exclusive control’ over the prisons and
individuals therein. In Medvedyev and Others, jurisdiction arose as a consequence
of the ‘French agents full and exclusive control over a ship and its crew’. With the
exception of Al-Saadoon and Mufdhi it would appear the factual circumstances in
each of these cases would not afford an interpretation of jurisdiction that required a
nexus between the exercise of ‘some or all of the public powers normally exercised
by governments’ and ‘physical power and control over individuals’. The question
of jurisdiction in Al-Skeini was ultimately established on the basis of the UK
exercising ‘some of the public powers normally to be exercised by a sovereign
government.’ specifically, ‘authority and responsibility for the maintenance of
security in south-east Iraq.’ which in turn facilitated ‘security operations in Basra’
that enabled the exercise of ‘authority and control over individuals killed in the
course of such security operations, so as to establish a jurisdictional link between
the deceased and the United Kingdom for the purposes of Article 1 of the
Convention.’100 Notwithstanding, it is submitted that the Court contemplated a
situation where jurisdiction over individuals could arise absent the exercise of
‘public powers.’101 Support for this proposition can also be found in the Court’s
approach to jurisdiction in Isaak v. Turkey102 and Andreou v. Turkey.103 In Isaak, a
demonstrator, Anastassios Isaak, was killed by Turkish forces in the neutral UN
buffer zone in Cyprus. The Court did not consider this territory to be under
Turkish control, but rather that jurisdiction arose as the demonstrator was ‘under
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the authority and/or effective control’104 of Turkey through the actions of its
agents. Similarly, in Andreou, the Court held:

‘even though the applicant had sustained her injuries in territory over which
Turkey exercised no control, the opening of fire on the crowd from close
range, which was the direct and immediate cause of those injuries, had been
such that the applicant should be regarded as “within [the] jurisdiction” of
Turkey within the meaning of Article 1 of the Convention.’105

It would appear therefore that right to life obligations can arise in circumstances
where there is neither control of territory or the exercise of public powers. Put
another way, obligations can arise based upon the actions of state agents
constituting a personal model of jurisdiction. This theme has been developed, post
Al-Skeini, by the Court in respect of armed conflict and occupation in Iraq.

In Hassan, where the alleged ECHR violations occurred during the ‘active
hostilities’ phase of the armed conflict in Iraq, the Court established jurisdiction as
a consequence of Mr. Hassan, following his capture by British troops, being
‘within the physical power and control of the United Kingdom soldiers and
therefore…..within United Kingdom jurisdiction.’106

While not explicitly

mentioned by the Court it would appear that it acknowledges the UK was not
exercising any ‘public powers’ at the material time for three reasons. First, the
relevant paragraph of Al-Skeini cited to justify the establishment of jurisdiction, or
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the cases referenced therein, does not mention or require the exercise of ‘public
powers’ by the state. Second, the activities undertaken by UK armed forces in Iraq
at the material time are not representative of the exercising of ‘executive or judicial
functions’ either generally or specifically in relation to their conduct towards Mr.
Tarek Hassan. His detention was part of a military operation to detain his brother,
a General in the Al-Quds Army, the army of the Ba’ath Party and accepted as such
by the Court.107 Equally, UK armed forces were still participating in the ‘active
hostilities’ phase of the armed conflict. Finally, the Court considered that ‘Tarek
Hassan fell within the jurisdiction of the United Kingdom from the moment of his
capture by United Kingdom troops, at Umm Qasr on 23 April 2003, until his
release from the bus that took him from Camp Bucca to the drop-off point, most
probably Umm Qasr on 2 May 2003.’108 In this respect they widened the scope of
the exercise of control over individuals from that enunciated in Al-Saadoon and
Mufdhi109 to encompass circumstances beyond incarceration in a detention facility
including capture by and transportation by, and under the control of, state agents.
This approach was continued in Jaloud.110

As it had done in Hassan, the Court in Jaloud citied significant sections of
its judgment in Al-Skeini verbatim. In applying its reasoning in Al-Skeini to the
facts of Jaloud it found that jurisdiction, on the part of the Netherlands
government, could arise where a Royal Netherlands Army Officer commanded and
supervised a military checkpoint in Iraq. The exercise of jurisdiction appears to be
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limited to ‘asserting authority and control over persons passing through the
checkpoint.’111 While there is a reference to the Netherlands exercising jurisdiction
‘within the limits of the Stabilization Force Iraq (SFIR) mission’112 the Court does
not make a specific reference to the exercise of public powers and appears to
consider that jurisdiction arises solely as a function of the authority and control that
can be asserted over individuals who pass through the checkpoint. In this sense it
recognizes a personal model of jurisdiction in which the relevant consideration is
not the limited territorial footprint of the checkpoint, but rather extent to which
those manning the checkpoint can assert ‘authority and control’ over those passing
through. The Court do not explore what form this authority and control can take,
but it is submitted that it must include circumstances where personnel manning the
checkpoint open fire and kill those passing through. As checkpoints can be mobile
and ad hoc it follows that a natural development of this analysis must include
circumstances where armed forces personnel exercise authority and control in
associated circumstances pursuant to their duties. In terms of the exercise of
authority and control it is difficult to distinguish a situation where a foot patrol
stopped and questioned an individual from that of a temporary checkpoint.
Equally, it is difficult to meaningfully differentiate a situation where jurisdiction
arises following the capture of an individual who is subsequently killed by state
agents from a situation when an individual is killed by state agents without being
captured. These issues have been addressed by the Supreme Court and Divisional
Court in the ‘Susan Smith case’113 and Al-Saadoon114 respectively.
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The Supreme Court in Susan Smith, relying upon the Grand Chamber
judgment in Al-Skeini, held that the ECHR could have extraterritorial effect in
certain circumstances. Lord Hope considered that, ‘extraterritorial jurisdiction can
exist wherever a state through its agents exercises authority and control over an
individual.’115 This in turn was founded on the justifiable presumption that the
state has authority and control over its armed forces.116 As a consequence, the
members of a state’s armed forces are brought within the jurisdiction of article 1.
Given that the UK armed forces are subject to considerable political oversight and
regulation through both the military justice system and, when conducting
operations overseas, the rules of engagement process, Lord Hope’s assertion is
entirely consistent with the actual authority and control exercised by the state. Of
course, such an analysis must also be predicated upon the ability to ‘divide and
tailor’ convention rights as asserted by the ECtHR in Al-Skeini.117 Lord Hope
elucidated the issue thus:

‘The concept of dividing and tailoring goes hand in hand with the principle
that extraterritorial jurisdiction can exist wherever a state through its agents
exercises authority and control over an individual.’118

The Divisional Court in Al-Saadoon adopted this general approach proposed by
Lord Hope and sought to disaggregate the notion of the exercise of ‘public powers’
cited in Al-Skeini from jurisdiction arising solely on the basis of a state agent’s
control over an individual.

As first step, Leggatt J asserted, correctly, that
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jurisdiction is not be equated with the legal basis or legitimacy of a state’s
actions.119 The adoption of such an approach would lead to an ‘absurd’120 situation
where human rights obligations would only arise in circumstances where a state
acted pursuant to a recognized legal mandate. This rationale can apply equally to
the actions of armed forces personnel that go beyond their rules of engagement or
contravene the military justice code. It would be equally ‘absurd’ if responsibility
for human rights violations on the part of state could not arise if a soldier has acted
unlawfully by, for example, committing murder. Despite the fact that in such
circumstances the cause of action ought to be resolved through the domestic courts,
a residual right of appeal to the ECHR ought to exist in order to afford a degree of
human rights protection. On a similar theme, Leggatt J then argued that it would
be ‘illogical if the Convention applied when state agents shoot and kill an
individual on territory over which they do not exercise control when the state
agents purport to act as policemen but not if they simply assassinate the
individual.’121 There is considerable force to this argument that finds support in the
ECtHR’s approach in, inter alia, Al-Skeini and Öcalan and leads to the proposition
that:
‘The fact that state agents are purporting to exercise powers normally
exercised by a sovereign government of the territory when they detain, or
kill, an individual may make sense as a sufficient condition but not as a
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necessary condition of the exercise of jurisdiction by the state over that
individual.’122
Ultimately, Leggatt J concludes, ‘whenever and wherever a state which is a
contracting party to the Convention purports to exercise legal authority or uses
physical force, it must do so in a way that does not violate Convention rights.’123
Implicit in this analysis is a recognition that defining jurisdiction in such broad
terms could lead to a series of practical difficulties in both peacekeeping operations
and armed conflict. Such concerns are predicated on the applicable human rights
obligations applying directly, without for example a state entering a derogation
pursuant to article 15, ECHR or the impact of international humanitarian law
mitigating the effect of the human rights obligations as has been accepted by the
ECtHR in, for example, Hassan.124

3.5

Jurisdiction and the exercise of ‘public powers’

The Court in Al-Skeini did not consider that jurisdiction arose as a consequence of
UK armed forces exercising control over territory or individuals in Iraq. Rather,
they considered that jurisdiction arose as a consequence of the UK having
‘assumed in Iraq the exercise of some of the public powers normally to be
exercised by a sovereign government.’125 The public powers took the form of
‘authority and responsibility for the maintenance of security in south-east Iraq.’126
This included UK armed forces conducting ‘patrols, arrests, anti-terrorist
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operations, policing of civil demonstrations, protection of essential utilities and
infrastructure and protecting police stations.’127 The concept of public powers was,
however, defined more broadly by the Court to include the exercise of ‘executive
or judicial functions on the territory of another State’128 provided that the ‘acts in
question are attributable to it rather than to the territorial State.’129 What exactly
amounts to the exercise of ‘public powers’ remains unclear130 and has not been
clarified by the Courts subsequent judgments in Hassan and Jaloud as jurisdiction
was established on a different basis. It can be asserted, however, firstly, that in
order to exercise ‘public powers’ the state does not have to control territory. The
exercise of ‘public powers’ would appear to be a mechanism by which state agents
assume control over individuals not territory. Five of the six fatalities in Al-Skeini
occurred during UK security operations in Iraq. The remaining fatality (third
applicant’s wife) occurred during an exchange of fire between UK armed forces
and an unknown gunman. The Court implicitly accepted that the presence of 5000
UK troops in 96,000 square kilometres of Multinational Division Iraq (South East)
in which there lived 2.75 million people was insufficient to control territory in a
manner akin to Turkish armed forces in Northern Cyprus.131 Secondly, where
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jurisdiction arises on the basis of state agents exercising control over individuals as
a function of the state exercising some public powers Convention rights can be
divided and tailored.132 As a matter of logic this has some force as it could not be
said that the UK could afford all ECHR rights in Iraq at the time the human rights
violations by UK armed forces in Al-Skeini occurred. Finally, as the Court’s
assessment of extraterritorial jurisdiction arising as a consequence of the exercise
of ‘public powers’ has not been overruled or explicitly contradicted in subsequent
judgments it must remain as a principle by which states can assume ECHR
obligations during armed conflict and occupation.

That said, the exercise of

‘public powers’ ultimately manifests itself in state agents acting or failing to act in
a way that violates the rights of individuals. In that sense there is a nexus to, and
control over, the fate of individuals and therefore the notion of public powers and
the personal model of jurisdiction are inextricably linked.

3.6

Jurisdiction and positive and negative right to life obligations

In Susan Smith, Lord Hope stated that:

‘The concept of dividing and tailoring goes hand in hand with the principle
that extraterritorial jurisdiction can exist wherever a state through its agents
exercises authority and control over an individual. The court need not now
concern itself with the question whether the state is in a position to
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guarantee Convention rights to that individual other than those it is said to
have breached.’133

In part Lord Hope’s analysis is correct in recognizing that Convention rights can be
divided and tailored, but his assertion that a state’s obligations only extend to
‘convention rights….it is said to have breached’ in open to question. Such an
approach tends to place an undue emphasis on a ‘negative’ obligation not to breach
an applicable convention right, but fails to recognize a state’s positive obligation to
protect an individual’s rights. This issue highlights the requirement to assess the
situation in which the state agents operate within the context of the right to life
obligations in armed conflict.

Once it is accepted that right to life obligations can arise in armed conflict it
is necessary to understand the context within which state agents must guarantee
these rights. For example, and as the Divisional Court recognize in Al-Saadoon,
when an individual is in custody during an armed conflict ‘the state may not only
have a negative obligation under article 2 not to kill unlawfully but an obligation in
certain circumstances to take positive measures to protect the person’s life’.134
Certain commentators argue this illustrates one of the difficulties in attempting to
establish useful and non-arbitrary criteria upon which to establish jurisdiction
based upon a personal model.

Absent any non-arbitrary criteria Milanovic

contends that the personal model simply collapses.135 This view can be challenged.
Far from being dependent upon non-arbitrary criteria, a situation in which
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jurisdiction arises as a consequence of the use of force by state agents against
individuals in another state appears both easily understood and supported by
ECtHR and domestic jurisprudence. It is not, however, the entire story and does
not account for situations in which positive human rights obligations arise, for
example, in respect of those held in the custody of armed forces. Within the
context of armed conflict and with reference to positive right to life obligations,
state agents would be required to protect such a right to the extent that was
reasonable practicable given the circumstances pertaining at the material time. It is
submitted that this would not be inconsistent with existing international
humanitarian law obligations pursuant to the Geneva Conventions and Additional
Protocols. Nor would this be in contravention of existing ECtHR jurisprudence
established in Al-Skeini and restated in Hassan and Jaloud in that, ‘whenever the
State, through its agents, exercises control and authority over an individual, and
thus jurisdiction, the State is under an obligation under Article 1 to secure to that
individual the rights and freedoms under Section I of the Convention that are
relevant to the situation of that individual.’136 In respect of custody the protections
armed forces personnel can afford a POW/detainee/internee will be determined by
the circumstances pertaining at the time. It is unlikely that the same positive
obligations would exist in respect of battlefield capture during a fire-fight in an
international armed conflict vis-à-vis detention in a permanent secure detention
facility during a military occupation. This issue is addressed in Chapter 4.

3.7

Article 1 ECHR and attribution
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It has been persuasively argued137 that, in certain circumstances, before the
question of jurisdiction can addressed by the ECtHR it is necessary to consider the
independent question of ‘is the wrongful act complained of attributable138 to the
Contracting State?’139 Only if this is answered in the affirmative can the further
question of ‘does this wrongful act amount to a violation of a human rights
treaty?’140 be addressed. When considering the actions of members of armed
forces operating in the territory, airspace or territorial seas of a non-contracting
state then as a matter of logic this approach has considerable merit. In Al-Skeini,141
for example, the UK could not have exercised ‘public powers’ in the Al-Basrah
region of Iraq and therefore had jurisdiction over the citizens in that area without
the presence of troops on the ground. The same could be said of Turkish troops in
Northern Cyprus142 or Russian troops in the Transdniestrian territory of
Moldova.143

It is therefore contended that as a first step in the process of

determining whether or not there has been a violation of the ECHR, the physical
presence of armed forces personnel in the geographical area in question at the
material time must be established. In terms of attribution, any alleged human
rights violations that take place in the national airspace or internal waters or
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territorial seas144 of a non-contracting state require consideration in the same way
as they do within the territory of the state. For this reason, in order to attribute any
acts to the contracting state the presence of air force personnel or naval personnel
in these areas must also be determined. Naturally, the separate question of whether
actions of the state agent/s are attributable to the state, another state or a supranational body such as the UN or NATO may also have to be addressed.

3.7.1

Conduct attributable to a supra-national body

In the jurisprudence of the ECtHR the issue of the attribution of the conduct of
armed forces personnel has received some inconsistent treatment. This was most
notably in the case of Behrami and Saramati145 where it was held that the actions
of NATO led peacekeepers in Kosovo were attributable to the United Nations as
the international body that authorized their presence in the country and not either
NATO or the contracting state from which they originated. Moreover, as the UN is
not a contracting party to the ECHR it could not exercise jurisdiction over acts
attributed to it. This decision was severely criticized.146 In Al-Jedda147 the Court
revisited this issue and distinguished the factual scenario from Behrami and
Saramati and therefore concluded that the acts of soldiers in the Multi-National
Force (Iraq) were attributable to the troop-contributing nations and not the UN as
the organisation ‘did not….. assume any degree of control over either the force or
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any other of the executive functions of the Coalition Provisional Authority.’148
Rather, the US and UK, ‘through the Coalition Provisional Authority which they
had established at the start of the occupation, continued to exercise the powers of
government in Iraq.’149

While the Court is clearly at significant pains to

distinguish Behrami and Saramati from Al-Jedda on a factual basis,150 the more
compelling argument is that Behrami and Saramati was wrongly decided and such
a justification for denying admissibility will not be revisited the by Court again. In
Al-Jedda, the Court placed a clear marker down regarding the approach to be taken
in resolving any apparent conflict between UN Security Resolutions and the
conduct of the Court thus, ‘in the event of any ambiguity in the terms of a Security
Council Resolution, the Court must therefore choose the interpretation which is
most in harmony with the requirements of the Convention and which avoids any
conflict of obligations.’ 151 The key messages that states ought to take away from
Al-Jedda is that as a starting and compelling presumption, the conduct of troops in
a non-contracting state is attributable to the ‘sending’ state and not any other supranational body.

This includes any unlawful conduct by armed forces.152

In

addition, the UN Security Council, in the opinion of the ECtHR, ought to be
cognisant of its obligations in respect of fundamental human rights when
authorising military actions pursuant to the UN Charter and not authorise any
action inconsistent with them.153

3.7.2

Conduct attributable to another state
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In Jaloud, the Netherlands argued that, at the material time, their armed forces
contingent in Iraq had ‘been under the operational control of the commander of the
Multinational Division (South East), an officer of the United Kingdom.’154 As
such the actions of the Netherlands officer were attributable to the US and UK as
the ‘occupying powers’ in Iraq pursuant to UN Security Resolution 1482 or,
alternatively, the UK alone as the ‘lead nation’ in south-eastern Iraq. The Court
rejected this submission for a number of reasons. First, the fact that a country or
countries were occupying powers pursuant to Article 42 of the Hague Regulations
was not determinative of their jurisdiction under Article 1, ECHR.155 Second,
executing an order given by an officer from another state, in this case the UK, did
not divest the Netherlands of its convention obligations.156

Finally, the

Netherlands government exercised full command over its troops in Iraq, were
responsible for providing security in the immediate geographical area in which the
shooting at the checkpoint took place and established the rules of engagement to
which their troops were to adhere. The rules of enagagement regulated when,
where and how the troops could use lethal force.157 The fact that the Netherlands
exercised full command of its troops and that they were responsible for providing
security in the area in which the shooting at the checkpoint took place is
significant.

Sari suggests that as a consequence of Jaloud ‘full command

constitutes a sufficient link between the state and its armed forces as to preserve the
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national character of their activities.’158 Whilst this is a supportable position, it
cannot be based solely on the judgment in Jaloud as it fails to recognize the
fundamental significance of the Dutch troops role in providing security at the
checkpoint.

In Behrami and Saramati as in Jaloud the state retained full command over
their troops, yet the finding in terms of attribution was the opposite. The judgment
in Jaloud is, therefore, most convincingly read as a significant departure from
Behrami and Saramati. Moreover, it would appear to leave little room for the
Court to invoke an analysis based on the reasoning in Behrami and Saramati in the
future as states very rarely if at all relinquish all control of their armed forces to
another state.

In respect of attribution therefore what emerges is, potentially, a three-part
test. First, if attribution is disputed, then the Court must establish that the armed
forces of the state were present in the area where the alleged violations occurred at
the material time. Second, once the presence of armed forces is determined, the
Court must establish that the conduct of the state agents is attributable to the state
and not a supra-national organisation or another state and finally, the actual acts or
omissions of the state agents are attributable to the state. In Jaloud. for example,
the first question does not arise, but has in other cases particularly in respect of
Turkish armed forces activity against Kurds in Northern Iraq.159

The second

question in Jaloud is addressed by the Court, invoking Article 6 of the ILC’s
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
158

http://www.ejiltalk.org/jaloud-v-netherlands-new-directions-in-extra-territorial-militaryoperations/ [accessed 19 December 2015].
159
Issa and Others v Turkey Application no 31821/96 (ECtHR, 16 November 2004) 81.

145!

Articles on State Responsibility, in the following terms, ‘the Court cannot find that
the Netherlands troops were placed “at the disposal” of any foreign power, whether
it be Iraq or the United Kingdom or any other power, or that they were “under the
exclusive direction or control” of any other State’.160 As Milanovic correctly
asserts the third question then becomes ‘obvious and trivial’161 but nonetheless
necessary in that the Netherlands remained responsible for the conduct of an
investigation following the death at the checkpoint that complied with its
procedural Article 2 obligations.

3.8

The extraterritorial application of the ICCPR

There is no consensus on the extraterritorial application of the ICCPR during
armed conflict with states, courts, commentators and human rights bodies
advancing, at times, irreconcilable positions.162 Three principal objections to the
extraterritorial application of Covenant have arisen. The first is founded on a legal
interpretative analysis of the jurisdiction and derogation clauses within the
Covenant,163 the second focuses on the perceived adverse impact on states’
willingness to use military force overseas if bound by such provisions164 and the
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third on the absence of any state practice to support extraterritorial application.165
On the other hand, those in favour of a more expansive interpretation of the
ICCPR’s jurisdictional clause offer a different legal interpretation of the relevant
provision and contend, inter alia, that the universality of human rights must ensure
that states cannot potentially violate human rights overseas in a way that would be
prohibited within their own territory.166

Turning first to the interpretative argument. At the request of the United
States delegation167 the sub-clause ‘within its territory’ was included within Article
2(1), ICCPR such that it read:

‘Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant,…..’168

This has led some states,169 including the United States,170 and certain
commentators171 to favour a literal reading and interpret the provision
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conjunctively to require that individuals are both ‘within its territory’ and ‘subject
to its jurisdiction’ for the ICCPR to afford them protections.172 This approach is
problematic for a number of reasons.

First, on its face, Article 2(1) is not unambiguous and affords two differing
interpretations.

As the United States submit, the requirements of ‘within its

territory’ and ‘subject to its jurisdiction’ can be read conjunctively.
however, they could be read disjunctively as alternatives.

Equally,

As Professor Koh

contends the concepts are not coterminous.173 Jurisdiction can arise outside a
state’s physical territory, for example, in an embassy, military base overseas or
upon a flagged-state vessel on the high seas. Conversely, individuals within the
physical territory of the United States may not be within its jurisdiction, for
example, in the case of foreign diplomats and consuls working in their nation’s
embassy or consulate.174

Second, noting these alternative possible interpretations and recognizing the
requirements of Articles 31 and 32 of the Vienna Convention on the Law of
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Treaties175 that requires, inter alia, that treaty provisions are interpreted ‘in the
context’ of the treaty and ‘in light of [the treaty’s] object and purpose’ it can be
asserted that Article 2(1) would not seek to unnecessarily limit the universal scope
of human rights. By doing so it would place the ICCPR in conflict with the aim
and purpose of both the United Nations Charter and the Universal Declaration of
Human Rights that extol ‘universal respect for, and observance of, human rights
and freedoms.’176

Equally, such an interpretation would create an internal

incoherence within the ICCPR in that Article 5(1) states:

‘Nothing in the present Covenant may be interpreted as implying for any
State, group or person any right to engage in any activity or perform any act
aimed at the destruction of any of the rights and freedoms recognized herein
or at their limitation to a greater extent than is provided for in the present
Covenant.’

This incoherence has been recognized by the Human Rights Committee who
considered that:

‘Article 2 (1) of the Covenant places an obligation upon a State party to
respect and to ensure rights “to all individuals within its territory and
subject to its jurisdiction”, but it does not imply that the State party
concerned cannot be held accountable for violations of rights under the
Covenant which its agents commit upon the territory of another State,
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whether with the acquiescence of the Government of that State or in
opposition to it. According to article 5 (1)…. it would be unconscionable to
so interpret the responsibility under article 2 of the Covenant as to permit a
State party to perpetrate violations of the Covenant on the territory of
another State, which violations it could not perpetrate on its own
territory.’177

Furthermore, Professor Tomuschat considers that to interpret the words ‘within its
territory’ as applying only to the physical territory of the state would lead to
‘utterly absurd results’ in that it would allow states an ‘unfettered’ power to attack
their citizens living abroad.178 This presumably would include the use of lethal
force against these individuals. In addition to the internal incoherence between
Article 2(1) and Article 5(1) Professor Koh also highlights the inconsistency with
Article 12(1)179 in that the territorial clause contained therein is superfluous and
redundant if a conjunctive interpretation of Article 2(1) is preferred.180 A similar
incoherence arises in respect of the Article 1 of First Optional Protocol to the
ICCPR that contains no ‘territorial’ requirement and reads:

‘A State Party to the Covenant that becomes a Party to the present Protocol
recognizes the competence of the Committee to receive and consider
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communications from individuals subject to its jurisdiction who claim to be
victims of a violation by that State Party of any of the rights set forth in the
Covenant.’181

It would appear therefore, on a strict reading of Article 1, First Optional Protocol to
the ICCPR that the competence of the Committee in respect of the Optional
Protocol arises without the requirement for the alleged violation to occur within the
territory of the state party. Again, a conjunctive interpretation of Article 2(1),
ICCPR would result in an unusual jurisdictional discrepancy between the ICCPR
and its First Optional Protocol.

Thirdly, the Human Rights Committee in its General Comments,
concluding

observations

on

states

party

reports

and

in

responses

to

communications has preferred an expansive and disjunctive interpretation of
Article 2(1). In General Comment 31, it considered that:

‘States Parties are required by article 2, paragraph 1, to respect and to
ensure the Covenant rights to all persons who may be within their territory
and to all persons subject to their jurisdiction. This means that a State party
must respect and ensure the rights laid down in the Covenant to anyone
within the power or effective control of that State Party, even if not situated
within the territory of the State Party’182
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The Human Rights Committee then considered the applicability of the ICCPR to
situations of armed conflict in the following way, ‘the Covenant applies also in
situations of armed conflict to which the rules of international humanitarian law are
applicable…. both spheres of law are complementary, not mutually exclusive.’183
With respect to the right to life, this approach is reinforced by the Human Rights
Committee in their draft General Comment 36184 and therefore by necessity
requires the extraterritorial application of the ICCPR beyond the state’s own
territory in order to apply to armed conflict outside a state’s territory.

Finally, in the ‘Wall case’185 the ICJ considered the requirements in Article
2(1) to apply disjunctively.186 Having examined the travaux préparatoires,187 the
‘constant practice’188 and approach of the Human Rights Committee to this issue in
Lopez Burgos v Uruguay, Lilian Celiberti v Uruguay and Montero v Uruguay and
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their concluding observations on Israel and stated, ‘In conclusion, the Court
considers that the International Covenant on Civil and Political Rights is applicable
in respect of acts done by a State in the exercise of its jurisdiction outside its own
territory.’189 This position was reaffirmed in the ‘Congo case’ where the ICJ stated
that ‘international human rights instruments are applicable in “respect of acts done
by a State in the exercise of its jurisdiction outside its own territory,” particularly in
occupied territories.’190

Despite the views of the Human Rights Committee and the ICJ, the
approach of states to the extraterritorial application of the ICCPR during armed
conflict vastly differ. The United States has steadfastly maintained a position that
the ICCPR does not have extraterritorial effect,191 save for circumstances where the
‘State Party controls [territory] as a governmental authority.’192 Israel, on the other
hand, asserts that the Covenant does not apply beyond the state’s national
territory.193

Other states, including Belgium,194 France,195 Italy,196 Poland,197
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Sweden198 and Switzerland199 take the contrary position and assert that the ICCPR
does, as a matter of principle, have extraterritorial effect. To illustrate with just
two examples: In its written communication in the ‘Wall case’ France considered
that:

‘The construction of the wall appears to infringe other rules of international
humanitarian law or human rights rules binding on Israel…. the two bodies
of rules apply in the present case and are mutually complementary. Thus,
violations of one or the other resulting from the construction of the wall
should be examined together.’200

And Switzerland submitted that:

‘Switzerland considers that in a situation of armed conflict, the special,
complementary and parallel character of protective norms, especially the
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norms of international humanitarian and human rights law, are particularly
important.’201

By definition therefore if human rights law is ‘particularly important’ during armed
conflict it must have extraterritorial effect given the likelihood, or possibility, of an
armed conflict occurring in the territory of another state.

Amongst others, Australia, Germany, the United Kingdom and the
Netherlands have taken a more nuanced view of the extraterritorial application of
the ICCPR.

Australia accepted in principle that there ‘may be exceptional

circumstances in which the rights and freedoms set out under the Covenant may be
relevant beyond the territory of a State party.’202

They considered that the

obligations in the ICCPR are ‘essentially territorial’203 in nature, but recognized
and accepted the Human Rights Committee’s view expressed in General Comment
31 insofar as the state may have obligations pursuant to the ICCPR in discrete
circumstances. In their view the only circumstances where Australia would be
required to afford all the rights of the Covenant extraterritorially would be where it
was ‘exercising all of the powers normally exercised by the sovereign State’204
such as a ‘occupation, consensual deployment or UN mandated mission’.205
Ultimately, as Professor Koh asserts, Australia take the position that the extent to
which the ICCPR applies extraterritorially is determined by the ‘degree of
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authority and control that a State party exercises in certain circumstances.’206 In
responding to criticism by the Human Rights Committee in its Fifth Periodic
Report concerning their failure to take ‘a position regarding the applicability of the
Covenant to persons subject to its jurisdiction in situations where its troops or
police forces operate abroad’207 Germany responded by stating ‘wherever….armed
forces are deployed abroad….Germany ensures to all persons that they will be
granted the rights recognized in the Covenant, insofar as they are subject to its
jurisdiction.’208 Whilst this statement would appear to acknowledge the potential
for the existence of ICCPR obligations extraterritorially it is far from clear when
Germany considers these obligations may arise.

The UK has only accepted that the ICCPR applies extraterritorially during
armed conflict in very limited circumstances, specifically when a person is ‘taken
into custody by UK forces and held in military detention facilities outside of the
UK.’209

It has been critical of what it considers to be the Human Rights

Committee’s lack of specificity in defining what is meant by ‘within the power or
effective control of the forces of the State party acting outside its territory.’210 This
approach reflects the position taken by the UK government in respect of its
litigation strategy in Al-Skeini and Hassan and would appear to consider that
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ICCPR obligations arise only when an individual is in a military detention facility
and not within the control of UK armed forces outside of this. This understanding
does not however reflect the view of the ECtHR in Hassan and Jaloud and the
Divisional Court in Serdar Mohammed and Al-Saadoon. Moreover, it also falls
short of the more expansive view of jurisdiction elucidated by the Human Rights
Committee in General Comment 31. In a similar vein the Netherlands consider the
ICCPR to have extraterritorial effect in circumstances where state agents have ‘full
and effective’ control of individuals or territory, albeit they considered that this
threshold was not met, contrary to the view of the Human Rights Committee,211 in
respect of Dutch ‘blue helmets’ in Srebrenica.212

What emerges from a consideration of states’ responses to the question of
the extraterritorial application of the ICCPR during armed conflict is, at best, a
diverse range of opinions. The full spectrum of views are offered from Israel’s
stance on its non-applicability, through its limited application – a position favoured
by, amongst others, the UK and Australia, to its general applicability supported by,
for example, France and Belgium. The position of the United States is interesting
in that it continues to assert ‘that obligations under the Covenant apply only with
respect to individuals who are both within the territory of a State Party and within
its jurisdiction’213 whilst at the same time recognizing, in respect of the Convention
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Against Torture, that ‘that although the law of armed conflict is the controlling
body of law with respect to the conduct of hostilities and the protection of war
victims, a time of war does not suspend the operation of the Convention [Against
Torture], which continues to apply even when a State is engaged in armed
conflict.’214 The US has not adopted the same view in respect of the ICCPR, yet it
would appear that, as a matter of strict logic, at least in respect of Article 7 the
same approach ought to be taken.

What can be said in support of Israel’s position is that the extraterritorial
application of the ICCPR in times of armed conflict is far from generally accepted.
Equally, little support can be found for the United States assertion that states would
be unwilling to intervene in armed conflicts overseas if they considered themselves
subject to the jurisdiction of the ICCPR. The continued presence until 2014 of
numerous nations armed forces in the ISAF mission in Afghanistan and limited
intervention of French, Belgian, Netherlands and German armed forces in the fight
against ISIS in Iraq would appear to suggest that they are willing to contribute
armed forces in such circumstances. Of all positions adopted by states the nonapplicability stance taken by the United States and Israel is the least convincing.215
Considering the language of the treaty in the context of human rights generally, the
object and purpose of the ICCPR and its other provisions would favour a
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disjunctive interpretation of the jurisdiction clause at Article 2(1). The views of the
Human Rights Committee, International Court of Justice and a significant number
of states would also support such an approach. That said, the exact nature and
contours of the extraterritorial jurisdiction of the ICCPR during armed conflict
remain unclear.

Arguably the most persuasive interpretation would be that

favoured by Professor Koh in which ‘a state is obligated to respect rights under its
control in circumstances in which the State exercises authority or effective control
over a particular person or context without regards to territory’216 and there are
‘positive obligations on a state to ensure rights….for individuals who are both
within the territory and subject to the jurisdiction of the State party.’217 In other
words, obligations arise on the basis of a personal model of jurisdiction where
armed forces operate in the territory of another state. Such an approach is certainly
consistent with the recent judgments of the ECtHR and Divisional Court although
has been criticized by certain commentators.218 It may, however, be problematic in
that extraterritorial jurisdiction in respect of the ECHR can arise in circumstances
other than just control over individuals. For example, ECHR jurisdiction could be
established based on the ‘control of territory’ by armed forces, yet in exactly the
same factual circumstances jurisdiction in respect of the ICCPR may not arise due
to insufficient control over individuals. This could result in coalition armed forces
partners from ECHR contracting and non-contracting being subject to different
legal obligations. In practice, however, this is typical during any multi-national
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military operations in which national laws and caveats can play a significant role in
the range of operations various nations armed forces can undertake.219

While no state has specifically addressed the issue, their willingness to
accept that, as a matter of jurisdiction, the ICCPR applies to the activities of their
armed forces operating in the territory of another state may be a consequence of
this being simply the first stage in any analysis of their obligations. In other words,
once the applicability of the ICCPR is established then the interaction of human
rights law and international humanitarian law must be addressed. This subsequent
analysis may reveal that any human rights obligations are modified to reflect the
states existing international humanitarian law obligations and therefore, in any
practical sense, limit the effect of the ICCPR. In respect of the right to life this
issue will be addressed in Chapter 4.

3.9

Jurisdiction and Royal Naval warships and Royal Air Force aircraft

In circumstances where armed forces take control of a civilian vessel, irrespective
of its flag state, Milanovic220 makes a compelling case for ECHR jurisdiction
arising on the basis of the state agents exercising authority and control over the
individuals in the vessel. Jurisdiction does not, in his opinion, arise because the
state agents control the vessel itself. This situation can, however, be distinguished
in respect of jurisdiction arising in a Royal Navy warship or Royal Air Force
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For example, armed forces from various nations have differing interpretations of individual and
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aircraft. The question of jurisdiction with respect to warships and military aircraft
is an extremely straightforward matter as they are considered to be a sovereign
entity of the UK.221 As a matter of law therefore the ECHR applies to all those
civilian personnel who are on board. When considering the exercise of control,
while it is recognized that the Court in Al-Skeini made clear that the decisive factor
is control of an individual not a ship, ‘the Court does not consider that jurisdiction
in the above cases arose solely from the control exercised by the state over the
buildings, aircraft or ship in which the individuals were held’222 in warships and
military aircraft the military personnel exercise exclusive control over the vessel or
aircraft and therefore, by definition, all those personnel on board. In other words,
once an individual from a non-contracting state sets foot on board a warship or
military aircraft they are afforded all the rights and protections of the ECHR. In
Hirsi Jamaa and Others v. Italy223 the Court supported this position when it held
that when Somali and Eritrean migrants were taken on board vessels of the Italian
armed forces they came under the exclusive jurisdiction of the flag State for the
following reasons:

‘The Court observes that in the instant case the events took place entirely
on board ships of the Italian armed forces, the crews of which were
composed exclusively of Italian military personnel. In the Court’s opinion,
in the period between boarding the ships of the Italian armed forces and
being handed over to the Libyan authorities, the applicants were under the
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continuous and exclusive de jure and de facto control of the Italian
authorities.’224

In Medvedyev and Others v. France225 the Court held that when French troops
seized control of a Cambodian registered vessel, placed the crew under French
military guard and took control of navigation the French authorities exercised ‘full
and effective control’226 over the vessel and its crew. In relation to activities on the
high seas the ability of states to exercise control over individuals on board ships is
markedly easier than comparable situation on land, notwithstanding the
contradiction between the position taken by the Court in Al-Skeini when contrasted
with Medvedyev and Hirsi Jamaa. The more persuasive position is that when a
ship or aircraft is under the ‘effective control’ of a state through the presence of
‘state agent’ military personnel on board then the state exercises exclusive
jurisdiction in these circumstances by virtue of having exclusive control of the ship
or aircraft.

3.10

Conclusion

While the exact circumstances in which the ECHR and ICCPR apply
extraterritorially is still keenly debated and far from settled some conclusions can
be drawn. Despite the protestations of certain states it can be said that both
instruments are capable of having extraterritorial effect and create obligations for
armed forces operating overseas. With respect to the ECHR, these obligations can
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arise in circumstances where armed forces exercise control over territory and/or
individuals or exercise certain ‘public powers’ normally undertaken by the state
within which they operate.

The rights to be guaranteed can be ‘divided and

tailored’ according the manner in which the control is exercised, namely over
territory, individuals or through the exercise of public powers. With respect to the
ICCPR, a compelling proposition is that jurisdiction can arise in circumstances
where ‘the State exercises authority or effective control over a particular person or
context without regards to territory.’227 This approach does, however, create a
distinction between how jurisdiction arises between the ECHR and ICCPR. This
situation can be resolved by understanding jurisdiction as arising in circumstances
where a state agent/s exercise control over individuals and not necessarily by the
control of territory or by exercising ‘public powers’.

Notwithstanding recent judgments that appear to indicate that jurisdiction
can arise where armed forces have the power to kill individuals, it can be argued
that some residual reasoning from Banković remains due to the ECtHR’s
unwillingness to directly and explicit depart from this judgment. Ultimately, this
means that where there is the application of lethal force absent any exercise of
‘public powers’ or control of territory then there may be no jurisdiction.228 This
lack of clarity is unsatisfactory, clashes with the concept of exercising control over
individuals and ought to be resolved.

The Divisional Court in Al-Saadoon

proposed a solution when it concluded that ‘whenever and wherever a state which
is a contracting party to the Convention purports to exercise legal authority or uses
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physical force, it must do so in way that does not violate Convention rights.’229
Whilst not without difficulty, this approach would provide a clear basis upon which
states could then assess their human rights obligations during armed conflict.
Merely because jurisdiction is established in such a manner it does not necessarily
create onerous obligations for states that would adversely affect the ability of
armed forces to achieve their military objectives. Once jurisdiction is established
the next step is to examine how international humanitarian law may modify a
state’s right to life obligations during armed conflict. !
!
!
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CHAPTER 4
HOW THE RIGHT TO LIFE APPLIES DURING ARMED CONFLICT

4.1

Introduction

In order to address the issue of how the right to life applies during armed conflict
and the extent to which the UK can ensure compliance with its substantive and
procedural right to life obligations this chapter will consider a number of
interrelated issues. First, the relationship between international humanitarian law
and human rights law in armed conflict must be analysed. To begin this analysis,
the limitations and unsuitability of general theories to explain this relationship will
be considered. An analysis of the legal framework governing the use of lethal
force in international and non-international armed conflict then follows. It is,
however, recognized that the law in this area is far from settled in respect of, inter
alia, who is considered a member of an organized armed group, what constitutes a
continuous combat function and what amounts to a direct participation in
hostilities.1

Second, the relationship between international humanitarian law and

human rights law in respect of the procedural right to life is assessed. Third, the
methods used by UK armed forces to regulate the use of lethal force during armed
conflict and investigate deaths are considered against the applicable legal
framework. Finally, as part of the above analysis, an assessment of the extent to
which the UK can comply with its substantive and procedural right to life
obligations is made in two respects. First, where the UK’s right to life obligations
are determined in light of the applicable international humanitarian law and,
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To illustrate, compare ICRC Study on Customary International Humanitarian Law, pg 11-19 and
Sandesh Sivakumaran, The Law of Non-international Armed Conflict (OUP 2012), pg 359-372.
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second, recognising the uncertainty in this area of law, with reference only to
human rights law.

4.2

The relationship between international humanitarian law and human

rights law in armed conflict

Human rights law is applicable, potentially in a modified way, during international
and non-international armed conflict where international humanitarian law applies.2
A determination of the extent to which human rights law applies during armed
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conflict is of pivotal importance not only to ensure that states comply with their
human rights law obligations, but also to determine the role and significance of
international humanitarian law. If human rights law applies without modification
during armed conflict, as it does in peacetime, then this would leave little scope for
international humanitarian law. The UN Human Rights Committee,3 the ICRC,4
the ICJ5 and ECtHR6 have all asserted that human rights law does apply during
armed conflict albeit to what extent remains open to question. Most recently, in
respect of the right to life, the Human Rights Committee considered that, ‘the use
of lethal force in military operations is primarily regulated by……. international
humanitarian law.’7 The use of the term primarily would appear to suggest that, in
the view of the Human Rights Committee, human rights law has a role to play
during armed conflict.

A state’s substantive right to life obligations and their relationship with the
international humanitarian law regulation of the use of lethal force in armed
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Human Rights Committee, General Comment No. 31 (Article 2) on the Nature of the General
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19 December 2005.
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conflict will therefore be examined.8 The requirement to conduct an investigation
following the use of lethal force in armed conflict as established in international
humanitarian law must also be considered alongside a state’s procedural right to
life obligations. As human rights law and international humanitarian law approach
the issue of the use of lethal force from fundamentally different positions, it is
particularly important to examine any differences. Only when the nature of this
relationship has been determined can rules of engagement be issued and training
undertaken to ensure that armed forces personnel comply with their state’s right to
life obligations.

To date, the focus of commentators has, for the most part, been on the de
jure application9 of human rights law in armed conflict as well as the general
conceptual interplay between the two bodies of law.10 In order to establish the
effect of recognizing the right to life during armed conflict it is necessary to closely
examine the relationship between international humanitarian law and international
human rights law with reference to the use of lethal force by armed forces. An
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analysis of the classification of armed conflicts is beyond the scope of this study;11
however, for the purposes of an assessment of the right to life of those affected by
the actions of armed forces, the criteria indicating the existence of an international
or non-international armed conflict will be considered to be satisfied.

4.2.1

The use of lethal force in armed conflict – differences between human

rights law and international humanitarian law

Human rights law and international humanitarian law approach the issue of the use
of lethal force during armed conflict from a fundamentally different standpoint.
The most significant difference is that international humanitarian law generally
allows individuals to be lethally targeted based upon their status, irrespective of
their conduct, whereas human rights law permits the use of lethal force, or
exceptions to the right to life, based exclusively on the conduct of individuals. If
international humanitarian law is applied then armed forces or armed groups may
be attacked at any time and under any circumstances, except when their intention to
surrender has been accepted or when hors de combat.12 Article 2, ECHR, on the
other hand, only allows an exception to the right to life ‘in defence of any person
from unlawful violence; in order to effect a lawful arrest or to prevent the escape of
a person lawfully detained and in action lawfully taken for the purpose of quelling
a riot or insurrection’ or where a derogation has been entered pursuant to Article
15(2) in ‘respect of death resulting from lawful acts of war’. Article 6, ICCPR is
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less prescriptive and merely requires that individuals are not killed ‘arbitrarily’.
Given these differences, numerous attempts have been made to explain the
relationship between the two bodies of law during armed conflict.

4.2.1.1 The limitations of a general theoretical analysis

In attempting to analyse the general relationship between human rights law and
international humanitarian law during armed conflict, broadly speaking, three
theoretical methods of interpretation have emerged.13 Each method suffers from
limitations and cannot be applied universally to all circumstances in armed conflict
as a panacea to resolve norm conflict.14 The first method asserts that international
humanitarian law is the lex specialis in times of armed conflict and therefore
entirely displaces human rights law, leaving no scope for the application of human
rights law in armed conflict in any circumstances.

A general lex specialis

approach has been largely abandoned15 within academic circles and no longer finds
unequivocal support amongst states.16 It can be said, however, that where there is
no conflict between the two bodies of law in respect of specific and discrete norms
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then a lex specialis approach ought not to be controversial. Equally, it may be that
the principle of lex specialis can operate in reverse in discrete circumstances where
human rights law is the lex specialis that regulates certain conduct absent any
applicable rules in international humanitarian law.

The second approach aims to

clarify the norm in each body of law by reference to the other body of law. Such
an approach would, for example, lend itself to an analysis of the definition of
torture. It would not, however, greatly assist in determining the regulation of the
use of lethal force in armed conflict. The third approach seeks to avoid norm
conflict by distorting the meaning of the norm in one body of law to align it with
the definition in another. Again, a norm conflict approach would not lend itself to
general application as, on the face of it, this would result in certain human rights
provisions being distorted to such an extent as to make them meaningless. Equally,
a norm conflict approach would not lend itself to an analysis of the use of lethal
force in targeting given the irreconcilable differences between the meaning of
necessity and proportionality in each body of law, if strictly interpreted.17

To briefly recap, in human rights law the use of lethal force must be
‘absolutely necessary’ and ‘proportionate’ in pursuance of legitimate aim. With
respect to the ECHR what amounts to a legitimate aim is set out at Article 2(2).
Article 6, ICCPR is less prescriptive stating that ‘no one shall be arbitrarily
deprived of his life’. Proportionality must first, therefore, be considered with
reference to the achievement of the legitimate aim and, second, the measures taken
to achieve the legitimate aim must be necessary and no more than necessary and
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17

Marko Milanović, ‘A Norm Conflict Perspective on the Relationship between International
Humanitarian Law and Human Rights Law’, Journal of Conflict and Security Law, Volume 14,
Issue 3, pg 459-483.

!

171!

finally, there must be a reasonable balance of proportionality between the effects
caused by the measure and the harm sought to be countered.

In international humanitarian law the notions of ‘military necessity’ and
‘proportionality’ are interpreted differently.

In international humanitarian law

military necessity,

‘permits a state engaged in an armed conflict to use only that degree and
kind of force, not otherwise prohibited by the law of armed conflict, that is
required in order to achieve the legitimate purpose of the conflict, namely
the complete or partial submission of the enemy at the earliest possible
moment with the minimum expenditure of life and resources.’18

Military necessity contains four elements19 that seek to regulate the use of lethal
force. It is measured against the legitimate purpose of the armed conflict, namely
the defeat of the enemy. The requirement not to be ‘arbitrarily deprived of life’ in
Article 6, ICCPR could be reconciled with military necessity in international
humanitarian law on the basis that the use of lethal force is not arbitrary, but
regulated by well established rules governing armed conflict. With reference to
Article 2(2), ECHR such an analysis is more problematic given its prescriptive
nature as ‘the defeat of the enemy’ is clearly not listed. On a strict interpretation,
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therefore, it is difficult to envisage how Article 2(2) could be reconciled with the
definition of ‘military necessity’ in international humanitarian law.

The principle of proportionality in international humanitarian law ‘requires
that the losses resulting from a military action should not be excessive in relation to
the expected military advantage.’20

The definition is further refined in Art

51(5)(b), Additional Protocol I, ‘[A]n attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and
direct military advantage anticipated’ and incorporates precautions in attack.21 It is
also considered to be an integral part of customary international humanitarian law
applicable to both international and non-international armed conflict and defined
thus,
‘Launching an attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated, is prohibited.’22
Noting that the principle of proportionality is applicable equally to international
and non-international armed conflict, it follows that civilian casualties are
permissible in non-international armed conflict where they are not considered to be
excessive in relation to the ‘concrete and direct military advantage anticipated’.
What is considered to amount to excessive casualties is not a qualitative or
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
20

UK Manual on the Law of Armed Conflict. Para. 2.6.
AP I, Art 57(2)(a)(iii) and (b).
22
!ICRC Study on Customary International Humanitarian Law, Rule 14.!
21

!

173!

quantitative assessment, but rather is determined as a fact-specific exercise in
relation to the anticipated military advantage. It therefore is generally accepted that
large numbers of civilian casualties would not, in all circumstances, offend against
the principle of proportionality under international humanitarian law.

It is submitted that the notion of ‘proportionality’ in international
humanitarian law and human rights law can in practice, to an extent, be reconciled.
Clearly, the legitimate aim against which a proportionality assessment is being
measured is different in the two bodies of law. Once the use of lethal force is
justified on the basis of necessity, however, the ‘proportionality’ analysis
undertaken by the ECtHR in the ‘Chechen cases’, for example, found violations of
the right to life that in the context of an armed conflict would have equally violated
the principles of international humanitarian law. This general theoretical analysis
must, however, be explored further.

In order to identify the applicable legal framework in respect of the use of
lethal force and right to life in armed conflict it is necessary to examine a series of
issues in turn. It is first necessary to consider the evolving approaches of the ICJ
and ECtHR to the question of the relationship between human rights law and
international humanitarian law. Once determined, the Court’s reasoning can be
examined in respect of international and non-international armed conflict and a
state’s substantive and procedural right to life obligations.

4.2.1.2 The International Court of Justice
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The ICJ has considered the relationship between human rights law and
international humanitarian law in two advisory opinions and one contentious case.
The issue was first considered in an advisory opinion on The Legality or Threat of
Use of Nuclear Weapons.23 The ICJ recognised that the right not to be arbitrarily
deprived of one’s life is applicable during armed conflict; however, what amounts
to an arbitrary deprivation of life can only be determined by reference to the
applicable international humanitarian law.

The ICJ, therefore, advocated a

modified lex specialis approach in that they recognised human rights law could
apply during armed conflict but noted,

‘[t]hus whether a particular loss of life, through the use of a certain weapon
in warfare, is to be considered an arbitrary deprivation of life contrary to
Article 6 of the Covenant can only be decided by reference to the law
applicable in armed conflict and not deduced from the terms of the
Covenant itself.’24

Such an approach has some force when the wording of Article 6, ICCPR is
considered. Unlike Article 2, ECHR Article 6, ICCPR does not exhaustively set
out the exceptions to the right to life, but rather at 6(1) states, ‘No one shall be
arbitrarily deprived of his life.’ without any further qualification or amplification
that would be directly relevant in armed conflict. Absent any further directly
applicable guidance within the text of Article 6, and recognizing that a derogation
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under Article 4, ICCPR is not applicable to the right to life,25 it can be understood
why the ICJ originally adopted the approach they did.

In a subsequent advisory opinion on The Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory26 the ICJ sought to
further elaborate on the relationship between human rights law and international
humanitarian law during armed conflict. The ICJ stated,

‘As regards the relationship between international humanitarian law and
human rights law, there are thus three possible situations: some rights may
be exclusively matters of international humanitarian law; others may be
exclusively matters of human rights law; yet others may be matters of both
these branches of international law. In order to answer the question put to
it, the Court will have to take into consideration both these branches of
international law, namely human rights law and, as lex specialis,
international humanitarian law.’27

This statement further reinforces the assertion that there is no general model that
can be applicable to all circumstances during armed conflict to resolve a situation
where norm conflict arises between human rights law and international
humanitarian law. It also indicates the primacy of international humanitarian law
during armed conflict. In the Case concerning armed activity on the territory of
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the Congo (Democratic Republic of the Congo v. Uganda),28 the ICJ were required
to apply the principles outlined in the two advisory opinions to the use of lethal
force during armed conflict. The result was less than satisfactory. While the ICJ
did find that Uganda were responsible for violations of human rights law and
international humanitarian law in areas of territory that it did (Ituri) - and did not
(Democratic Republic of Congo) – occupy, the ICJ did not explicitly explain how
the violations arose.29 It is therefore unclear whether a violation of Article 6,
ICCPR had been found on the basis of a violation of international humanitarian law
or whether this determination had been reached independently under human rights
law, or by some combination of human rights law and international humanitarian
law.

Nonetheless, recognising that the ICJ only considered the relationship
between the two bodies of law during international armed conflict, it is submitted
that certain principles can be ascertained. First, it is not possible to identify a
‘universal model’ that explains the relationship between international humanitarian
law and human rights law during armed conflict. Rather, the relationship between
the two bodies of law will be determined by the circumstances under consideration
and not the nature of the conflict itself.

Second, the fact that international

humanitarian law is applicable to a certain set of circumstances does not prevent a
human rights body from exercising jurisdiction. Third, human rights law may be
directly applicable in circumstances where international humanitarian law is silent.
These principles do not, however, provide the complete picture. Questions remain
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particularly in respect of the relationship between international humanitarian law
and human rights law in a non-international armed conflict. An examination of
ECtHR jurisprudence can assist in providing some answers.

4.2.1.3 The European Court of Human Rights

The ECtHR has recognised the requirement to interpret the ECHR in harmony with
other rules of international law, including international humanitarian law,

‘…[t]urning to the criterion contained in Article 31 § 3(c) of the Vienna
Convention, the Court has made it clear on many occasions that the
Convention must be interpreted in harmony with other rules of international
law of which it forms part. This applies no less to international
humanitarian law.’30

The Court has also indicted a willingness to adopt such an approach specifically in
respect of Article 2,

‘The Court has already held that Article 2 of the Convention should be
interpreted in so far as possible in light of the general principles of
international law, including the rules of international humanitarian law
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which play an indispensable and universally-accepted role in mitigating the
savagery and inhumanity of armed conflict’31

Without specifically referring to international humanitarian law the Court has been
willing to apply Article 2 with some flexibility when states resort to the use of
lethal force, in the spirit of the assertion above. Evidence of this can be found in
the ‘Chechen cases’ thus,

‘given the context of the conflict in Chechnya at the relevant time, the Court
will assume……… that the military reasonably considered that there was
an attack or a risk of attack from illegal insurgents, and that the air strike
was a legitimate response to that attack.’32 [my emphasis]

And,

‘the situation that existed in Chechnya at the relevant time called for
exceptional measures by the State in order to regain control over the
Republic and to suppress the illegal armed insurgency. Given the context of
the conflict in Chechnya at the relevant time, those measures could
presumably include the deployment of army units equipped with combat
weapons, including military aviation and artillery. The presence of a very
large group of armed fighters in Katyr-Yurt, and their active resistance to
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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the law-enforcement bodies, which are not disputed by the parties, may
have justified use of lethal force by the agents of the State, thus bringing the
situation within paragraph 2 of Article 2.’33 [my empahsis]

Despite interpreting Article 2 with some degree of flexibility in the ‘Chechen
cases’ it must be noted that the Court analysed the use of lethal force ‘outside
wartime’34 and against a ‘normal legal background’.35 The Court therefore found a
violation of Article 2 on the basis that Russia had failed to exercise a sufficient
‘degree of caution’36 given the weapons it used in a heavily populated area.
Nonetheless, it is submitted that the use of such weapons by Russian forces in a
heavily populated area, within the context of an international or non-international
armed conflict, would have equally violated international humanitarian law
principles. As a consequence, if international humanitarian law had been used as
the legal framework to analyse the use of lethal force and interpret the state’s right
to life obligations, a violation would have been found on this basis.

In Hassan the Court held that in situations of international armed conflict
the ECHR continued to apply. It therefore interpreted the UK’s human rights law
obligations (Article 5) in line with international humanitarian law. The Divisional
Court in Al-Saadoon expanded upon this reasoning thus,

‘….the same approach must in principle apply to article 2. Thus where the
armed forces of a state kill someone in the course of an armed conflict the
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killing will be lawful provided it is consistent with IHL even if it results
from use of force which is not absolutely necessary to achieve any of the
purposes set out in sub-paragraphs (a) to (c) of article 2’37

The Divisional Court also advocated a position in which courts recognise their lack
of jurisdictional competence regarding decisions taken on the battlefield and apply
a wide margin of appreciation. It is submitted, however, that the issue of the
applicability of international humanitarian law regulating the use of lethal force
during non-international armed conflict may require closer examination than the
Divisional Court in Al-Saadoon appear to suggest. In Hassan the Court stated that,

‘It can only be in cases of international armed conflict, where the taking of
prisoners of war and the detention of civilians who pose a threat to security
are accepted features of international humanitarian law, that Article 5
could be interpreted as permitting the exercise of such broad powers.’38 [my
emphasis]

This may indicate that human rights law obligations can only be interpreted by
reference to international humanitarian law where such actions are an ‘accepted
feature’ of that specific type of armed conflict. In other words, if the action of the
state that led to an alleged human rights law violation was not an ‘accepted feature’
of non-international armed conflict then international humanitarian law would not
be applicable. It is therefore necessary to consider the relationship between human
rights law and international humanitarian law in respect of international and non!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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38
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international armed conflict separately in order to determine if a different approach
is required to each.

A further potential difficulty also arises that must be addressed. In adopting
an approach that interprets right to life obligations in armed conflict in line with
international humanitarian law principles there is a potential risk of a violation of
treaty interpretation pursuant to the Vienna Convention on the Law of Treaties in
respect of the potential redundancy of the Article 15, ECHR derogation clause.

4.2.2

The relationship between international humanitarian law and human

rights law in international armed conflict – the use of lethal force

During international armed conflict it can be convincingly asserted that while a
state has substantive right to life obligations, the use of lethal force is regulated by
international humanitarian law principles. Support for this proposition can be
found in the advisory opinions and relevant case of the ICJ, ECtHR judgments,
domestic jurisprudence, and academic opinion.

In their amicus curiae submission in Hassan, Hampson and Lubell39
provide a comprehensive analysis40 of the relationship between international
humanitarian law and human rights law in which they make the following
assertions:
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‘first, that the applicability of international humanitarian law [does] not
displace the jurisdiction of a human rights body. That resulted from the
finding that human rights law remained applicable in all circumstances.
Secondly, where international humanitarian law [is] applicable, a human
rights body [has] two choices. Either it [has] to apply human rights law
through the lens of international humanitarian law or it [has] to blend
human rights law and international humanitarian law together. That was the
only possible interpretation of certain matters being the province of both
bodies of rules, whilst others were regulated by international humanitarian
law.’41

They further contend that the ‘criteria that will affect the interplay’42 between
international humanitarian law and human rights law will include (but are not be
limited to): the status of the individuals concerned; the proximity of hostilities; the
control the military has over the situation; the means used in the operation and
whether the state has relied upon international humanitarian law or entered a
derogation.43 Finally, as a general proposition, they contend that where the use of
force is regulated by international humanitarian law, a human rights violation can
only occur where there [has] been a violation of international humanitarian law.44

Turning firstly to Article 6, ICCPR it is submitted that, as only an
‘arbitrary’ deprivation of life is prohibited, any use of lethal force authorised and
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properly conducted in accordance with the relevant principles of international
humanitarian law could not be considered arbitrary and therefore would not
contravene Article 6. Clear support for such an approach can be found in the ICJ
advisory opinions45 and the Case concerning armed activity on the territory of the
Congo. The analysis in respect of Article 2, ECHR is not as straight-forward, but
yields the same result. To briefly recap, Article 2(2), ECHR states:

‘Deprivation of life shall not be regarded as inflicted in contravention of
this article when it results from the use of force which is no more than
absolutely necessary:
a. in defence of any person from unlawful violence;
b. in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;
c. in action lawfully taken for the purpose of quelling a riot or
insurrection.’

A strict interpretation of this provision, recognizing its applicability during
international armed conflict, would inevitably mean that any use of lethal force
except as permitted above would result in a contravention of Article 2. It is,
however, possible to adopt a more permissive interpretation of Article 2 that allows
for a consideration of international humanitarian law norms in respect of the use of
lethal force. The proposition advanced by Hampson and Lubell,46 asserting that in
such circumstances, a human rights violation could only occur where there [has]
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been a violation of international humanitarian law, addresses this issue directly. It
also finds support, inter alia, in the judgments of the ECtHR in Varnava and
Hassan and the Divisional Court in Al-Saadoon. In Hassan the Court cited the
judgment in Varnava in asserting that ‘Article 2 of the Convention should be
interpreted in so far as possible in light of the general principles of international
law, including the rules of international humanitarian law which play an
indispensable and universally-accepted role in mitigating the savagery and
inhumanity of armed conflict’.47 This principle was also adopted, albeit obiter, by
Leggatt J in Al-Saadoon.48

Ultimately, therefore, during international armed

conflict a compelling case can be advanced that the use of lethal force by states is
regulated by recourse to international humanitarian law norms. This would result
in no violation of a state’s substantive right to life obligations where the applicable
international humanitarian law principles for the use of lethal forces were adhered
to. It must be accepted, however, that this approach goes beyond what a strict
reading of Article 2(2) permits, yet the Court does appear willing to accept such an
analysis.

4.2.3

The relationship between international humanitarian law and human

rights law in non-international armed conflict – the use of lethal force

The conclusions reached in respect of the relationship between international
humanitarian law and human rights law concerning the use of lethal force during
international armed conflict cannot be simply transposed into non-international
armed conflict. A number of potential differences exist that must be addressed.
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First, in non-international armed conflict there remains considerable debate
concerning when individuals may be targeted.49

This lack of specificity may

present difficulties in identifying the applicable international humanitarian law to
be considered when interpreting a state’s right to life obligations. Second, the legal
framework applicable to low intensity conflicts that just meet the Common Article
3 threshold remains keenly debated and could preclude the applicability of
international humanitarian law. Third, the scope of Article 2(2) ECHR must be
assessed to determine if the use of lethal force to ‘quell ….. an insurrection’ during
a non-international armed conflict amounts to a ‘blanket’ exception to the right to
life, absent any further regulation of the use of lethal force. Finally, following the
judgment in Hassan and with respect to non-international armed conflict, where a
state has not entered a derogation to Article 2, the extent to which the Court may
permit a reliance on international humanitarian law must be considered.

4.2.3.1 Targeting in non-international armed conflict

To briefly recap, in Hassan, the Court noted that,

‘It can only be in cases of international armed conflict, where the taking of
prisoners of war and the detention of civilians who pose a threat to security
are accepted features of international humanitarian law, that Article 5 could
be interpreted as permitting the exercise of such broad powers.’50 [my
emphasis]
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This statement could be read as limiting the applicability of international
humanitarian law to interpreting human rights law in circumstances where specific
provisions are ‘accepted features’ of international humanitarian law. If so, this
could present certain difficulties where the international humanitarian law
applicable to non-international armed conflicts is not clearly defined. This could
be said to arise in respect of the use of lethal force in non-international armed
conflict. To illustrate, Sivakumaran notes that,

‘civilians benefit from various protections, including not being made the
object of attack. Civilians who take a direct part in hostilities on an ad hoc
basis fall outside the scope of these protections for such time as they take a
direct part in hostilities.

When they cease to take such part, their

protections resume. Members of the state armed forces and of the military
wing of the non-state armed group…… do not benefit from the protections
afforded to civilians and may be targeted at any time, although this may be
queried as a matter of lex ferenda.’51

It follows that if uncertainty exists in respect of when individuals may be lethally
targeted during non-international armed conflict pursuant to international
humanitarian law then it may not be possible to interpret a state’s right to life
obligations with reference to this international humanitarian law norm.

To

illustrate, Sivakumaran highlights an area of uncertainty in respect of membership
of armed group in non-international armed conflict thus, ‘the ICRC Guidance
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unreasonably narrows the notion of membership in the military wing of an armed
group’52 before proposing an alternative and convincing formulation.53

It is

submitted, however, that such a lack of clarity is not fatal to interpreting right to
life obligations in light of the applicable international humanitarian law. By taking
a cautious and restrictive view of when individuals may be targeted in noninternational armed conflict as a matter of policy, through narrowly defined rules
of engagement, a state could resolve any ambiguity in the definition of membership
of the military wing of an armed group. For example, during the ISAF mission in
Afghanistan a narrow interpretation of military wing of an armed group was
adopted, albeit for different purposes, namely affording maximum protection to
civilians.

Nonetheless, this demonstrates that such an approach is possible.

Alternatively, states could clearly define their understanding of the applicable
international humanitarian law norms in respect of lethal targeting and analyse their
human rights law obligations in light of these. This would involve states clearly
articulating what amounted to, for example, membership of an armed group or
what activities amounted to direct participation in hostilities.

In practice this

should happen in any event in order to give soldiers the requisite guidance to
enable them to open fire.

4.2.3.2 Low intensity non-international armed conflict
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An argument has been advanced by Droege54 that whether international
humanitarian law or human rights law applies to a specific situation will be
determined by whether the ‘conduct of hostilities’ or ‘law enforcement’ paradigm
is applicable. If this analysis is accepted, a member of a non-state armed group
merely sitting in a café and taking no direct part in hostilities during a noninternational armed conflict in an area of territory entirely controlled by the state
could not be lethally targeted. The analysis advanced by Droege is problematic for
three reasons. First, it may necessitate a constantly changing legal framework to be
applied throughout a non-international armed conflict depending upon the intensity
of fighting in different geographical areas at different times.

Second, it

significantly qualifies the ICJ ‘lex specialis’ view enunciated in its ‘Nuclear
Weapons’ and ‘the Wall’ advisory opinions and judgment in Uganda v DRC by
asserting that even though there may be an armed conflict, international
humanitarian law is not an appropriate legal framework. Finally, it may create
practical difficulties insofar as the applicable legal framework is determined not by
the nature of the armed conflict, but the level of hostilities that can be fluid and
change rapidly. This, if Droege’s analysis is accepted, would require a potentially
constantly evolving legal framework to regulate the use of lethal force. Ultimately,
therefore, it may be preferable for states or a supra-national body to determine the
nature of an armed conflict. Once made, this proclamation can then be used to
determine the applicable legal framework.

Absent this determination it is
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submitted that states ought to proceed on the basis that affords maximum
protection to civilians and rules of engagement must be drafted accordingly.

4.2.3.3 The use of lethal force to quell an insurrection during noninternational armed conflict

The use of lethal force to quell an insurrection during non-international armed
conflict has been advanced as a possible interpretative mechanism to further
elucidate the relationship between international humanitarian law and human rights
law. Aughey and Sari55 seek to justify the use of lethal force by armed forces in a
non-international armed conflict and reconcile human rights law and international
humanitarian law by reference to Article 2(2), ECHR. They consider the exception
to the right to life contained in Article 2(2), ECHR in the following terms:

‘Once the violence reaches the requisite level of intensity and organization,
the rules of the law of armed conflict in NIAC become applicable to the
situation. There is no reason why the use of lethal force for the purposes of
quelling the insurrection should suddenly cease to be a legitimate aim. On
the contrary, since the applicability of the law of armed conflict is triggered
by an escalation of the level of violence, there is every reason to believe
that the use of lethal force is now more, rather than less, necessary from the
perspective of Article 2(2).’56
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They further cite the decision in Tadic57́ to create a nexus to the applicable
customary jus in bello rules once the hostilities have reached a sufficient level of
intensity:

‘According to the Tribunal, customary rules analogous to those applicable
in international armed conflict have developed to govern NIACs in such
areas as the protection of civilians from hostilities and the prohibition of
certain means and methods of warfare. Indeed, convergence extends to
targeting.’58

Ultimately, they conclude that it is inconceivable that the drafters of Common
Article 3 and Additional Protocol II intended to treat everyone in a noninternational armed conflict as a civilian and could not foresee status-based
targeting.

Any such proposition, they contend, would render the principle of

distinction meaningless in a non-international armed conflict.59 In effect they seek
to justify the use of lethal force in a non-international armed conflict not in terms
of modifying Article 2 in light of the relevant international humanitarian law
principles, but rather justify the resort to lethal force as an exception to the right to
life contained within Article 2(2) on the basis of the requirement to ‘quell ….. an
insurrection’. It must be noted, however, that such an approach still presents
difficulties in determining exactly who may be lethally targeted and when.
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4.2.4

Treaty interpretation and Article 15, ECHR derogation clause

Two associated issues concerning the derogation to the right to life pursuant to
Article 15, ECHR during armed conflict must be addressed. First, does a lack of a
formal derogation being entered by a state during an armed conflict prevent the
Court from considering provisions of international humanitarian law? Second,
does interpreting Article 2 in light of the applicable international humanitarian law
regulating the use of lethal force, as the Court in Hassan did in respect of Article 5,
offend against Article 31, VCLT in that it makes the Article 15 derogation clause
redundant?

As a matter of treaty interpretation60 and customary international law,61 a
treaty must be interpreted in such a way as to avoid a situation that ‘would result in
reducing whole clauses or paragraphs to redundancy or inutility.’62 It therefore
follows that if Article 2, ECHR is read to conform to international humanitarian
law in times of armed conflict, such that killings that do not violate international
humanitarian law also do not violate Article 2, then Article 15(2) which provides
for derogations with respect to lawful acts of war becomes redundant. In turn, this
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violates the principle articulated above established as a corollary to Article 31,
VCLT.

In Hassan the Court considered the associated issue regarding the lack of a
formal derogation first and noted that:

‘the Court accepts the [UK] Government’s argument that the lack of a
formal derogation under Article 15 does not prevent the Court from taking
account of the context and the provisions of international humanitarian law
when interpreting and applying Article 5 in this case.’63

The Court then proceeded to interpret the UK’s human rights law obligations with
reference to the applicable international humanitarian law arguably recognising the
potential Article 31, VCLT violation and proceeding nonetheless:

‘Turning to the criterion contained in Article 31 § 3(c) of the Vienna
Convention the Court has made it clear on many occasions that the
Convention must be interpreted in harmony with other rules of international
law of which it forms part. This applies no less to international
humanitarian law. The four Geneva Conventions of 1949, intended to
mitigate the horrors of war, were drafted in parallel to the European
Convention on Human Rights and enjoy universal ratification. The
provisions in the Third and Fourth Geneva Conventions relating to
internment, at issue in the present application, were designed to protect
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captured combatants and civilians who pose a security threat. The Court
has already held that Article 2 of the Convention should “be interpreted in
so far as possible in light of the general principles of international law,
including the rules of international humanitarian law which play an
indispensable and universally-accepted role in mitigating the savagery and
inhumanity of armed conflict” and it considers that these observations apply
equally in relation to Article 5.’64

Despite the Court’s analysis in Hassan, the refusal to permit any reliance on
international humanitarian law during a non-international armed conflict absent a
derogation may not adversely affect a state’s ability to use lethal force in any event.
Noting that no state has yet entered a derogation in respect of a non-international
armed conflict and recognising the approach of the Court in the ‘Chechen cases’
there is evidence to suggest that the Court are willing to modify the application of
Article 2 irrespective of any Article 15(2) derogation being entered or specific
reference in pleading to international humanitarian law being made.

4.2.5

The relationship between international humanitarian law and human

rights law – the requirement to investigate the loss of life during armed
conflict

Unlike substantive right to life obligations, where the corresponding principles
governing the use of lethal force under international humanitarian law are well
established and understood the same cannot be said of procedural right to life
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obligations and the corresponding requirement to investigate loss of life in
international humanitarian law. The Geneva Conventions,65 Additional Protocol
I66 and the Rome Statute require states to investigate and prosecute grave breaches
of international humanitarian law and ‘war crimes.’ They also place obligations on
military commanders of ‘armed forces under their command and other persons
under their control, to prevent and, where necessary, to suppress and to report to
competent authorities breaches’67 of the Geneva Conventions and AP I.

The

‘Turkel Commission,’68 citing the Rome Statute69 also persuasively argued that
these obligations apply equally during non-international armed conflict.
Nonetheless, these obligations of international humanitarian law would not
encompass all procedural violations of the right to life during armed conflict that
have been considered by the ECtHR in cases such as Jaloud. Moreover, individual
violations of international humanitarian law could occur in respect of the use of
lethal force that would fall short of being considered crimes against humanity70 or
war crimes71 given the relatively high threshold required to establish a violation.72
As a consequence, international human rights bodies are more likely to be required
to consider alleged violations of a state’s procedural right to life obligations during
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armed conflict. An obligation on states to fully investigate all loss of life during
armed conflict would, however, create a potentially unachievable burden. It is
therefore important to determine the circumstances in which an independent
investigation must be conducted.

The procedural requirement of the right to life to investigate certain losses
of life does not apply equally during armed conflict and in peacetime. The ECtHR
has recognized that the nature of armed conflict ‘may compel the use of less
effective measures of investigation or cause an investigation to be delayed’.73 The
Court has not, however, gone as far as to determine that during armed conflict there
is no requirement to investigate alleged violations of the right to life. Rather, it has
regularly required states to do this, albeit potentially in a modified way.74 A twostage process exists. First, a state must determine if an investigation is required
following a death attributable to the state’s armed forces. Second, if an
investigation is required, recognizing the circumstances present at the time, a state
must determine how it must be conducted to ensure compliance with the its
procedural right to life obligations.

In addressing the first question, a potential middle ground that would not
create an unduly onerous burden on states yet still allow them to comply with their
right to life obligations would be to require an investigation where violations of the
applicable law regulating the use of force resulting in loss of life are alleged.
Turning to the second question, the mechanics of how the investigation is initiated
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and

conducted

are,

however,

far

from

straight-forward,

although

not

insurmountable. In order to facilitate such investigations a method of reporting
alleged violations must be available and records of the use of lethal force must be
kept by armed forces. Additionally, sufficient independent investigators would
required to be available to conduct the investigation.

The specific detail

concerning the conduct of an investigation pursuant to a state’s procedural right to
life obligations have been addressed in Chapter 2. !

4.3

Application of substantive right to life principles to the activities of UK

armed forces.

Prior to a stage-by-stage analysis of land, maritime, air and special forces
operations in respect of the substantive right to life obligations of the UK, the
preliminary and overarching issues of planning of operations, command and
control, and rules of engagement must be considered.

4.3.1

Planning of operations

In international humanitarian law, military operations in armed conflict must be
planned in order to, inter alia, minimise civilian casualties. The UK manual on the
law of armed conflict, drawing heavily on Additional Protocol I,75 considers the
situation thus [my emphasis]:

‘(1) those who plan or decide upon an attack shall:
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Article 57(1)(2)(3), AP I.
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(a) do everything feasible to verify that the objectives to be attacked
are neither civilians nor civilian objects and are not subject to
special protection but are military objectives . . . and that it is not
prohibited . . . to attack them;
(b) take all feasible precautions in the choice of means and methods
of attack with a view to avoiding, and in any event to minimizing,
incidental loss of civilian life, injury to civilians and damage to
civilian objects;
(c) refrain from deciding to launch any attack which may be
expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would
be excessive in relation to the concrete and direct military advantage
anticipated [the rule of proportionality]’

The requirement for sufficient planning in human rights law76 requires the
protection of civilians in much the same way as the international humanitarian law
provision. Similarly, it is concerned with the planning of a specific mission, attack
or operation and not the overall campaign plan. To that end, both international
humanitarian law and human rights law require the military planning to involve, at
a minimum, an assessment of the number of civilians in the area of the proposed
attack; consideration of the evacuation of civilians if required and sufficient time to
effect this, as well as an analysis of the effect of the proposed weaponry including,
specifically, the damage radius.77 Once this planning is complete a proportionality
assessment can be made. The specific detail of the targeting process reveal, prima
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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For example see Isayeva v Russia para 181.
Ibid, paras 179-201.
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facie, the irreconcilable difference between international humanitarian law and
human rights law in respect of the notions of absolutely necessary/necessity and
proportionality. It is submitted, however, that the planning process required by
international humanitarian law and human rights law in respect of the use of lethal
force is comparable.

In UK military doctrine a general consideration of the planning process is
contained in Joint Doctrine Publication 1-00, Campaigning (3rd Edition) (JDP 1-00)
and Joint Doctrine Publication 5-00, Campaign Planning (2nd Edition, Change 1)
(JDP 5-00).

Specific detail is contained in Joint Doctrine Publication 3-00,

Campaign Execution (3rd Edition) (JDP 5-00). In JDP 3-00, Chapter 3 establishes
the doctrinal position in respect of ‘Joint Action’.

This includes the specific

element of armed conflict that involves the loss of life and, therefore, creates
international humanitarian and human rights law obligations, namely, joint fires.78

In turn, in accordance with UK military doctrine, the use of joint fires is
regulated via rules of engagement79 and a targeting directive80 delivered and
regulated through an effective command and control structure.

In order to

determine if within UK doctrine there is a sufficiently robust system to control the
use of lethal force in armed conflict it is therefore necessary to consider these
respective elements.

4.3.2

Command and Control

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Joint fires is defined as ‘The deliberate use of physical, or virtual, means to achieve, primarily,
physical effects’ – JDP 3-00, para. 307.
79
JDP 3-00, para. 327.
80
JDP 3-00, para. 3B10 (d).
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Command and control in multi-national operations81 is complex and consequently
can lead to confusion in respect of delineation of responsibility.82

This is

particularly acute in ascribing responsibility and accountability for the use of lethal
force.83 The problem is twofold and concerns both differences in terminology
between coalition partners as well as complex command and control structures.84
Such complexity can be exacerbated yet further when more than one mission is
occurring in the same territory. Within the territory of Afghanistan, for example,
the NATO ISAF mission and the US Operation Enduring Freedom mission (OEF)
occurred simultaneously and, in an added layer of complexity, certain ISAF nations
could, in extremis, assist US OEF forces.

In respect of terminology the following extract from JDP 3-0085 illustrates
an element of the difficulties:

1

Full Command. Authority and responsibility of a commander to

issue orders to subordinates. It covers every aspect of military operations.
2

Operational Command. Authority granted to a commander to

assign missions or tasks to subordinate commanders, to deploy units, to
reassign forces, and to retain or delegate OPCON/TACON as necessary. It
does not include responsibility for administration and exists only within
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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!Appendix 1 (JDP 3-00, Appendix 1C1) is an illustrative example of some of the differences
between US and NATO command and control terminology.!
82
Appendix 2 (JDP 3-00, Annex 1C) is an illustrative example of command and control
terminology.
83
This is illustrated by the Netherlands Governments pleadings in Jaloud v. the Netherlands that
were rejected by the Court, para 143.
84
Appendix 3 (JDP 3-00, Annex 1D) is an illustrative example of a typical command and control
structure.
85
JDP 3-00, Annex 1C, part b).
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national services. The term command, as used internationally, implies a
lesser degree of authority than when used in a purely national sense. No
NATO or coalition commander has Full Command over forces assigned to
him since, in assigning forces to NATO, nations will delegate only OPCOM
or OPCON.
3

Operational Control. Authority delegated to a commander to direct

forces assigned so that he may accomplish specific missions or tasks,
usually limited by function, time or location; to deploy units concerned, and
to retain or assign TACON of those units. It does not include authority to
assign separate employment of components of the units concerned nor does
it include administrative or logistic control.
4

Tactical Command. Authority delegated to a commander to assign

tasks to forces under his command for the accomplishment of the mission
assigned by higher authority.
5

Tactical Control. The detailed direction and control of movements

or manoeuvres necessary to accomplish missions or tasks.

A commander who was delegated any element of command and control set out
above would, subject to the necessary rules of engagement delegations, be
authorised to use lethal force in offensive, as opposed to defensive, actions in both
international and non-international armed conflict. The crucial issue, however, is
recognising the requirement to disaggregate authority and responsibility in
command and control. Within the context of NATO and UN authorised and
controlled military operations, the UK government, and therefore UK military
commanders, will always retain full command over their deployed forces,

!
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notwithstanding that elements of the forces may come under the operational
command, operational control, tactical command or tactical control of officers from
other nations in respect of missions involving the use of lethal force. Within a
human rights law context this distinction is of crucial significance as the UK
cannot, therefore, divest itself of its human rights obligations in respect of the
actions of its deployed armed forces by reference to the forces being under the
operational command or operational control of another state.86 The issue of the
ability of the UK government to divest its human rights obligations by virtue of
contributing forces to a UN mandated87 or NATO sponsored mission will be
considered infra.

4.3.3

Rules of engagement

In UK military doctrine, the use of lethal force is regulated by rules of engagement,
tactical and targeting directives and self-defence cards held by individual armed
forces personnel. Rules of engagement can be considered as ‘being issued by
competent authorities and assist in the delineation of the circumstances and
limitations within which military forces may be employed to achieve their
objectives.’ And, they also ‘provide authorisation for and/or limits on, among other
things the use of force, the position and posturing of forces, and the employment of
certain specific capabilities.’88

While the use of rules of engagement must

recognise and reflect the tenets of international humanitarian and human rights law,
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!Jaloud v. the Netherlands, para. 143.!
Behrami v France, Application no 71412/01, (ECtHR 2 May 2007), Saramati v France, Germany
and Norway, Application no 78166/01, (ECtHR, May 2007).
88
International Institute of Humanitarian Law, Rules of Engagement Handbook, Sanremo,
November 2009.
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if applicable, they also reflect the political dimension of armed conflict and allow
the government to place further limitations on the use of lethal force, beyond that
required by law. In practice, control of, and limitation on, the use of lethal force is
achieved by holding the authorisation to use certain methods of lethal force at a
specific level within the military hierarchy or government. In circumstances where
loss of life would be particularly politically sensitive, albeit not unlawful, the
authorisation for the use of offensive lethal force can be held at ministerial or prime
ministerial level. For example, the authorisation for lethal drone strikes against UK
citizens Reyaad Khan and Ruhul Amin in Syria on 21st August 2015 was
authorised by the Secretary of State for Defence.89 Authorisation at ministerial
level is typically required where large numbers of civilian casualties would be
politically unacceptable. To illustrate, a specific rule may read, ‘attack on declared
hostile forces and other military objectives, that result in predicted civilian
casualties of greater than 20, within the Regional Command (South West) Area of
Responsibility, Afghanistan, is permitted.’ If the authority to use this rule were to
be held at ministerial level then clearly this would place significant restrictions on
the use of lethal force in ‘Regional Command (South West) Area of Responsibility,
Afghanistan.’ It is, however, worthy of note that rules of engagement never place
restrictions on the use of lethal force in armed forces personnel’s individual or unit
self-defence.

In practice, states often enter caveats into multi-national rules of
engagement profiles to reflect both national law and the political dimension of the
role of a nation’s armed forces in any armed conflict. Alternatively, the rules of
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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http://www.theguardian.com/world/2015/sep/07/drone-british-citizens-syria-uk-david-cameron
accessed 16 Sep 15.
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engagement under which a nation’s armed forces operate in a multi-national
operation remain, at all times, the state’s national rules of engagement and they do
not use the multi-national rules of engagement profile.90 Ultimately, a state must
ensure that either the use of the multi-national rules of engagement profile, if
adopted, or the national rules of engagement profile ensure compliance with their
substantive right to life obligations.

This is achieved by the state first

understanding its right to life obligations given the nature and location of the
operation, and thereafter considering the extent to which adherence to the tenets of
international humanitarian law can comply with this requirement. This can only be
achieved by a thorough analysis of the situations in which the armed forces are
operating and the guidance in the form of rules of engagement as well as targeting
and tactical directives that have been issued.

4.3.4

Tactical directives

Tactical directives are used by military commanders to promulgate their guidance
and intentions in respect of how a military operation will be conducted. Tactical
directives are not law, although within the UK military justice system disregarding
a tactical directive may amount to a contravention of an order and therefore amount
to a military disciplinary offence.91 In the NATO ISAF mission in Afghanistan
tactical directives referenced human rights generally92 and have reflected both the
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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!Jaloud v. the Netherlands, para 147.!
s.12, Armed Forces Act 2006.
92
Commander International Security Assistance Force, Afghanistan, Tactical Directive 30
November 2011: ‘Respect for Human Rights. A significant component of our campaign is
championing the respect for human rights and supporting GIRoA’s development of institutional
protections of every citizen’s human rights in accordance with LOAC, international law, and the
laws of Afghanistan. ISAF will support and encourage the Government of the Islamic Republic of
91
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substantive93 and procedural94 elements of the right to life specifically. Naturally,
these tactical directives must be read within the context of that NATO ISAF
operation in which minimizing or eliminating civilian casualties was of the utmost
significance.

They aptly illustrate the relationship between international

humanitarian law, rules of engagement, tactical directives and targeting thus,

‘Finally, we must be consistent in our application of this directive, the rules
of engagement and the Law of Armed Conflict (LOAC). I expect all
commanders to conduct regular reinforcement training in the application
and employment of force, guided by Rules of Engagement (ROE), LOAC
and the intent of this Directive. I also insist that all planning and execution
of operations account for our obligations to employ force consistent with
the principles of military necessity, proportionality, distinction and
humanity in accordance with LOAC.’95

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Afghanistan to hold those responsible accountable for their actions. These actions are vital in
building the Afghan population’s confidence and trust.’ [original emphasis]
93
Commander International Security Assistance Force, Afghanistan, Tactical Directive 30
November 2011: ‘Commander’s Intent. My intent is to eliminate ISAF-caused civilian
casualties across Afghanistan, and minimize civilian casualties throughout the area of
operations by reducing their exposure to insurgent operations. I am equally determined that
my direction in no way compromises the inherent right of every individual and unit to employ
appropriate measures in self-defense.
Direction.
In order to achieve my intent:
• Presume that:
o every Afghan is a civilian until otherwise apparent;
o all compounds are civilian structures until otherwise apparent;
o in every location where there is evidence of human habitation, civilians are
present until otherwise apparent.’ [original emphasis]
94
Commander International Security Assistance Force, Afghanistan, Tactical Directive 30
November 2011: ‘In order to achieve my intent: Investigate every allegation of civilian casualties’.
95
!Commander International Security Assistance Force, Afghanistan, Tactical Directive 30
November 2011.!
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Tactical directives must reflect the international humanitarian law and human
rights law obligations of states to the extent required by the situation. UK military
doctrine contained within Joint Defence Publications is silent on human rights
obligations during military operations. This failing can, in theory however, be
rectified via rules of engagement and tactical and targeting directives. Tactical
directives issued by ISAF and agreed by the UK demonstrate this as the use of
lethal force was so closely regulated that that it would comply with human rights
law absent any reference to international humanitarian law as civilian casualties
were deemed unacceptable. 96

4.4

The relationship between individual self-defence in armed conflict and

the right to life

The UK interpretation of the rules of individual self-defence of UK armed forces
personnel in armed conflict is contained within Card A.97 Similar interpretations
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An ISAF Tactical Directive can be found at
http://www.nato.int/isaf/docu/official_texts/Tactical_Directive_090706.pdf accessed 3 May 2015
97
Card A – Joint Service Publication 398 (2013 Edition)
Guidance on the opening fire in self defence for service personnel authorised to carry arms and
ammunition on duty
General guidance
1.
In all situations you are to use no more force than absolutely necessary.
Firearms must only be used as a last resort.
Protection of human life
2.
You may only open fire against a person if he/she is committing or about to commit an act
likely to endanger human life and there is no other way to prevent the danger.
3.
When guarding property you must not use lethal force other than for the protection of
human life.
Warnings
4.
A warning must be given before opening fire unless:
a.
To do this would increase the risk of death all grave injury to you or any other persons
other than the attacker;
Or
b.
You or others in the immediate vicinity are under armed attack.
5.
Warnings may be in the form of a challenge. If challenging you are to shout:
Navy, Army, air force, stop or I fire
Or words to that effect
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can be found in multi-national operations soldiers’ cards.98 In situations of armed
conflict where armed forces personnel use lethal force in accordance with their
self-defence cards, even where their honestly held belief that their life or the life of
someone else was in danger proves to be mistaken, a breach of the state’s right to
life obligation will not occur. The approach taken by the ECtHR in, inter alia,
McCann99, McKerr100 and Kelly101 can, mutatis mutandis, be transposed into a
situation of armed conflict to reflect the exigencies of the situation and Article
2(2)(a), ECHR and Article 6, ICCPR. The use of lethal force in self-defence is
specifically referenced in Article 2(2), ECHR and would not be considered an
arbitrary use of lethal force for the purposes of Article 6, ICCPR.

The issue becomes more opaque in respect of the use of lethal force in selfdefence during armed conflict to defend property. The guidance to commanders
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Opening fire
6.
If you have to open fire you are to:
a.
Fire only aimed shots;
And
b.
Fire no more rounds that are necessary;
And
c.
Take all reasonable precautions not to injure anyone other than your target.
98
The relevant section from the Stabilisation Force in Iraq Soldier’s Card (24 July 2003) reads:
‘AIMED FIRE
You may open aimed fire if you yourself, own troops or persons under your protection are
threatened with violence that may cause serious bodily harm or death and there are no other ways to
prevent this.
Here are some examples:
you may fire at a person who is firing or aiming his weapon at you, at own troops or persons under
your protection;
you may fire at a person who is placing explosives or incendiary devices or throwing them or
preparing to throw them at you, at own troops or persons under your protection;
you may fire at a person who is deliberately driving a car into you, own troops or persons under
your protection.
MINIMUM FORCE
If you have to open fire, you must:
fire only aimed shots;
fire no more shots than is necessary; and
cease firing as soon as the situation allows.
It is forbidden to use deliberate force against civilians, unless this is necessary for self-defence.’
99
!McCann and Others v the United Kingdom. !
100
!McKerr v the United Kingdom.!
101
!Kelly and others v the United Kingdom.!
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and troops during Operation Telic II in Iraq from 2003 onwards was drafted
exclusively with reference to international humanitarian law and is represented
thus:

‘SELF-DEFENCE
The use of strictly necessary force, including force that may cause death or
serious bodily harm (deadly force) and involving the use of permitted
weapons, is permitted:
(a) to defend yourself;
(b) to prevent the theft or destruction of property belonging to Stabilization
Force in Iraq (SFIR) that are essential for the execution of the mission.’102

When this guidance is analysed with respect to the right to life, potential
difficulties arise where civilians are stealing property that cannot be used for lethal
purposes, and belongs to coalition forces in circumstances that do not amount to a
riot or insurrection (Article 2(2)(c), ECHR).

Analysing the above scenario with respect to international humanitarian law
and human rights law reveal a marked contrast. A strict reading of the guidance set
out above would suggest that the use of lethal force is authorised if the equipment
is mission critical, yet in such circumstances it is extremely unlikely that the
civilians, by dint of such behaviour, would become targetable in international
humanitarian law. The only justification for the use of lethal force pursuant to
international humanitarian law would be that the theft or destruction of mission
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Stabilisation Force in Iraq – Commander’s aide-mémoire – 24 July 2003.
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essential equipment amounts to a direct participation in hostilities.103 Such action
by civilians would satisfy the threefold requirement articulated by the ICRC thus,

‘Acts amounting to direct participation in hostilities must meet three
cumulative requirements: (1) a threshold regarding the harm likely to result
from the act, (2) a relationship of direct causation between the act and the
expected harm, and (3) a belligerent nexus between the act and the
hostilities conducted between the parties to an armed conflict.’104

It could therefore be convincingly asserted that civilians stealing mission essential
equipment during a non-international armed conflict could be lethally targeted
pursuant to international humanitarian law. Analysing the same scenario with
reference to human rights law would not, however, lead to the same conclusion.

The theft or destruction of mission essential equipment during a noninternational armed conflict when interpreted with reference to human rights law
would not constitute unlawful violence for the purposes of Article 2(2)(a),
ECHR.105 Ultimately, therefore, states must ensure that in any recourse to the use
of lethal force in defence of property a nexus to protection from unlawful violence
exists in order to comply with their right to life obligations. Or, alternatively, the

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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ICRC "Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law" (Geneva: ICRC, 2009), notes DPH will include ‘Military harm
may be caused, for example, by …… damaging military objects’
104
Ibid.
105
See, mutatis mutandis, Putintseva v Russia, Application No. 33498/04, (ECtHR, 10 May 2012),
Nachova and Others v Bulgaria and Perisan v Turkey, Application No. 12336/03, (ECtHR, 20 May
2010).
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destruction of property must constitute a riot or insurrection with the concomitant
nexus to imminent loss of life.

In respect of the use of lethal force in defence of property it is asserted that
international humanitarian law and human rights law cannot be reconciled and a
state’s right to life obligations in armed conflict must be interpreted with reference
to international humanitarian law. In order to avoid norm conflict a state must
therefore clearly articulate in its rules of engagement the scope of the use of lethal
force with reference to the defence of ‘mission essential’ property.106

4.5

Stage by stage analysis – conduct of battlefield operations – planning,

control and execution

4.5.1

Targeting

Substantive right to life considerations are most likely to arise during armed
conflict when armed forces target individuals. In UK doctrine, targeting is defined
as, ‘the process of selecting targets and matching the appropriate response to them,
taking account of operational requirements and capabilities.’107 A target is defined
as, ‘the object of a particular action, for example a geographic area, a complex, and
installation, a force, equipment, an individual, a group or a system, planned for
capture, exploitation, neutralisation all destruction by military forces.’108
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See, mutatis mutandis, Soare and Others v Romania, Application No. 24329/02 (ECtHR, 22
February 2011); Gorovenky and Bugara v Ukraine, Application Nos. 36146/05 and 42418/05 (12
January 2012); Nachova and Others v Bulgaria and McCann and Others v the United Kingdom.
107
Allied Joint Publication 3-9 (AJP 3-9), para. S1.
108
Allied Administrative Publication 6 – NATO Glossary of Terms and Definitions.
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Doctrinally, targeting falls into two general categories, deliberate and dynamic
targets,109 and one specific type of target, namely time-sensitive targets. Deliberate
targets are those that are known to exist in an operational area and are within the
deliberate targeting cycle.

They are further sub-divided into two categories;

scheduled and on-call targets. Scheduled targets, as the name suggests, are those
targets where actions are planned to be taken at a specific time. On-call targets are
known targets where a strike time has not been specified. Dynamic targets are
those targets that have been identified too late to be included in the deliberate
targeting cycle and therefore striking of these targets is unscheduled. Dynamic
targets have two further sub-classifications; anticipated110 and unanticipated.111
UK and NATO doctrine also makes reference to time-sensitive targets as a specific
group of targets in addition to the two general classes. Time-sensitive targets are
defined as, ‘those targets requiring immediate response because they pose (or will
soon pose) a danger to friendly operations or are highly lucrative, fleeting targets of
opportunity.’112

Examples of time sensitive targets include, mobile rocket

launchers, mobile high threat surface to air missile systems, mobile command and
control vehicles, naval vessels which pose a threat and demand immediate action to
neutralize, loaded transporter, erector launchers and deployed theatre ballistic
missiles.113
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AJP 3-9, para. 0106.
Anticipated targets are known to exist in an operational area but are not detected, located, or
selected for action insufficient time to be included in the deliberate targeting cycle. – AJP 3-9, para.
0106 (b) (1).
111
Unanticipated targets are unknown or unexpected to exist in an operational area but, when
detected or located, meet criteria specific to operational objectives. - AJP 3-9, para. 0106 (b) (2).
112
AJP 3-9, para. 0107.
113
AJP 3-9, para. 0501.
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The targeting process applies equally in international and non-international
armed conflict and must comply with the international humanitarian law principles
of distinction, proportionality, military necessity and humanity. These are well
documented and considered in UK military doctrine114 and a proportionality
assessment is given detailed analysis through the collateral damage estimate
process.115
doctrine.

There is, however, no reference to human rights law in targeting
It is asserted that human rights obligations arise in respect of the

planning, control and execution of the targeting process in order to comply with a
state’s right to life obligations.116 As Hampson and Lubell117 contend it is likely
that a violation of human rights law will only occur in respect of targeting where
there has been a violation of international humanitarian law. It is nonetheless still
necessary to examine the doctrinal targeting process to assess whether the
procedures to ensure compliance with international humanitarian law are
sufficiently robust.

4.5.1.1 The targeting process – NATO and UK doctrine

In UK and NATO doctrine the targeting process occurs at the strategic118 and
operational level.119 The overall process is commonly known as the joint120
targeting cycle121 and is a six-phase process.122 In international humanitarian law
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AJP 3-9, para. 0112-0114.
AJP 3-9, para. 0114-0119.
116
Esmukhambetov and Others v Russia, para. 138, Isayeva, Yusupova and Bazayeva v Russia and
Isayeva v Russia.
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Amicus Curaie brief in Hassan, para. 26.
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AJP 3-9, Chapter 3.
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!AJP 3-9, Chapter 4.!
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In this context joint simply denotes that land, maritime, air and special forces elements can be
used.
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A pictorial representation is at Appendix 5.
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terms this occurs after the necessary jus ad bellum considerations and the
regulation of targeting involves the jus in bello of international humanitarian law.

4.5.1.2 Strategic Targeting

In any NATO military operation the North Atlantic Council (NAC) defines the
military mission and issues an initiating directive through the NATO military
committee to the military strategic commander(s) (SC). In theory, this directive
should provide objectives and guidance that are clear and comprehensive and
define rules of engagement and other limitations.123 Upon receipt, the military
strategic commander will develop target sets.124 These target sets are then passed
through the military committee for approval by the NAC.125 Significantly, these
targets sets may include the criteria for time-sensitive targets and include a nostrike list that identifies legitimate military targets that for military or political
reasons must not be struck under any circumstances. In UK doctrine this process
involves strategic military direction from the government through senior military
commanders to the operational commander in the form of a targeting directive.
Phase 1 of the joint targeting cycle is conducted at the strategic level, phases 2 to 6
are conducted at the operational level.

4.5.1.3 The Joint Targeting Cycle
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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AJP 3-9, 0201. The land targeting cycle (AJP 3.9.2) is composed of five phases and reference
will be made to any significant difference where appropriate.
123
AJP 3-9, 0302.
124
Target sets include, command, control, communication, computers, and intelligence (C4I),
weapons of mass destruction, ground forces and facilities, air forces and airfields, air defence, naval
forces and ports, space forces, ballistic missiles, electric power, petroleum industry, industry,
transportation/lines of communication, military supply and storage, military leadership, political
leadership, economic leadership, media. Annex A, AJP 3-9.
125
This process is in accordance with NATO’s Operational Planning System, MC 133/3.
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Phase 1 consists of guidance from NATO NAC, UK government and senior
military personnel to the Joint Force Commander (JFC).126 In UK doctrine, this
will be in the form of a targeting directive127 that typically consists of strategic
direction in the form of the overall military objective and the authority to use lethal
force. It will also specify the level at which discrete missions are to be approved.
This is typically determined by the number of expected casualties based upon
collateral damage estimates, where the higher the number of projected casualties
the more senior the approving military officer or government minister. These
estimates take into account both combatants and non-combatants. For example, the
approval to sink the Argentine ship the General Belgrano during the Falklands
conflict was given by the Prime Minister.

4.5.1.4 Operational Targeting

In phase 2 of the targeting cycle potential targets are developed, validated,
nominated, and prioritized.128 Target development involves an ‘analysis of the
adversary to determine the best targets to engage in order to achieve the Joint Force
Commander’s objectives.’129 The extent to which this phase of targeting complies
with international humanitarian law and human rights law obligations is dependent
on a thorough validation of the targets that have been developed. Such validation
requires a critical analysis of the approved target sets and the quality of military
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The Joint Force Commander is the military officer with overall responsibility for the conduct of
the military element of an operation.
127
Targeting directives are not referred to in NATO doctrine.
128
AJP 3-9, 0203.
129
AJP 3-9, 0203 (a).
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intelligence. The accuracy and reliability of the intelligence information must be
carefully scrutinised irrespective of its source and occur on at least two occasions.
First, when the target sets are being developed and second, before the target is
struck. For example, up-to-date intelligence is essential to identify the use of
specific buildings that may have historically been within the control of opposing
forces to ensure that they are legitimate targets. In a dynamic armed conflict
buildings often change use or have multiple uses. Immediately prior to any strike
taking place, an accurate assessment of the likely civilian casualties must also be
undertaken to ensure compliance with international humanitarian law and
international human rights law principles. The nomination and prioritization of
targets is a largely administrative process that involves selecting and ordering
proposed targets to best achieve the Joint Force Commander’s guidance and
comply with a state’s legal obligations.

In phase 3 a capability analysis is undertaken in which limited military resources in
terms of, inter alia, troops, aircraft, ships and weapons are matched to targets the
elimination of which is most likely to give a military advantage. This involves a
thorough assessment of the most appropriate means of striking a target given its
location, military significance and probability of civilian casualties. The means of
striking a target can range from special forces operations, through the use of
precision weapons, to the use of unguided ordinance from air or sea. Inherent in
the capability assessment process is a thorough assessment of the mitigation that is
required to minimize as far as possible the adverse effects of targeting, namely the
impact on civilians. There is no legal requirement to use the most accurate weapon
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system in every case, merely to ensure that the result does not offend against the
principles of international humanitarian law and human rights law.130

Phases 4 and 5 are linked131 and involve the planning and execution of the
targeting engagements. In multinational operations this will involve the use of a
Joint Targeting Coordination Board.

4.5.1.5 Joint targeting coordination board

The role of the joint targeting coordination board is to ‘review target information,
develop targeting guidance, establish targeting priorities and prepare and refine
targeting lists for approval by the joint force commander.’132

The board has

representatives from the land, air, maritime and special forces component
commanders, targeting experts in terms of a weaponeer, battle damage assessment
and intelligence experts, a political advisor and significantly a legal advisor.133 The
legal advisor must ensure that their role in accordance with AP I, Article 82 is
satisfied and the striking of any proposed targets conforms to international
humanitarian and human rights law principles.

Phase 6 is an assessment phase in which the effectiveness of the target
engagement is determined.134 Assessment occurs at the strategic level in which the
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progress towards the overall military objective is considered and also at the tactical
level where the effectiveness of each individual engagement is determined.
Tactical level assessment is commonly known as combat assessment and consists
of three interrelated components:135 battle damage assessment, weapons
effectiveness assessment and future targeting or re-engagement recommendation.
Battle damage assessment considers the extent to which the target was destroyed.
This applies equally to objects and individuals. It is common that a human target is
injured during an attack and the nature and severity of the injuries may determine
the extent to which they can continue to contribute to the effectiveness of the
opposition forces. Battle damage assessment also considers the number of civilian
casualties.

A weapons effectiveness assessment determines if the weapon

performed in the expected manner both in terms of striking the intended target and
the nature of detonation. A combination of battle damage assessment and weapons
effectiveness assessment will inform the decision to re-engage the target.

4.5.1.6 The role of military intelligence in targeting

When the targeting process is used in practice the extent to which it complies with
international humanitarian law and human rights law is determined to a large extent
by the quality of information provided by military intelligence.

The military

intelligence function in armed conflict, ‘locates, identifies and analyses potential
targets and target systems in order to identify their value to an adversary and
expose their vulnerabilities. This information is then used to allocate relative
importance to targets, or target elements, in support of operational decisions and
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the target prioritisation process.’136

Put bluntly, if the military intelligence

information in respect of, for example, a potential human target, the role of a
building, the activities of suspected insurgents or the number of civilians in the
vicinity of a proposed target is known to be flawed then the resulting death and
destruction will constitute a violation of international humanitarian law or human
rights law. It is vital therefore that the legal adviser objectively and critically
assesses the quality of the intelligence information. This is usually undertaken in
accordance with a strict protocol that considers the relevance, reliability and
credibility of sources.

4.5.1.7 Targeting in practice – UK compliance with its right to life obligations

In NATO and UK doctrine the targeting process is detailed, comprehensive, and
recognizes the requirement to consult a legal adviser and adhere to the principles of
international humanitarian law. It does not reference or recognize human rights
law, yet it is submitted that if the doctrine is strictly adhered to then there would be
no substantive violation of the right to life with reference to Article 2, ECHR and
Article 6, ICCPR law for two reasons. First, adopting the principle that in times of
international and non-international armed conflict a violation of human rights law
can only occur where there is a violation of international humanitarian law137 then
it is submitted that UK targeting doctrine is sufficiently robust to prevent such a
violation. Second, supposing this principle were abandoned, it is contended that in
light of the ECtHR judgments in, inter alia, Esmukhambetov, Isayeva, Yusupova
and Bazayeva and Isayeva, notwithstanding the Court’s unwillingness to use the
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term non-international armed conflict, it clearly recognized a situation where the
use of lethal force by a state’s armed forces is necessary138 and, by implication, the
death of legitimate targets139 would not contravene a state’s right to life
obligations.140 If civilian casualties resulted from a military operation in armed
conflict this would not, in all circumstances, amount to a violation of the right to
life so long as the mission was planned, controlled, and executed with sufficient
care to minimize casualties. It is accepted, however, that whilst the result may not
be different if an international humanitarian law or human rights analysis is applied
there is a significant difference if a discrete approach is applied to the targeting
process. If international humanitarian law exclusively determines the targeting
processes then whilst every effort is made to minimize civilian casualties this is
subject to a permissive proportionality assessment in respect of perceived military
advantage to achieved. If human rights law were to exclusively determine the
approach taken to targeting, then whilst civilian casualties may be permissible the
jurisprudence of the ECtHR suggests a far stricter ‘proportionality’ assessment.141
Ultimately, given the strict proportionality assessment that is presently applied in
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practice by the UK and NATO it is contended that their targeting doctrine, if
strictly adhered to, does not contravene a state’s right to life obligations.

In a conventional international armed conflict (state(s) v state(s)) the
targeting process is relatively straight-forward as armed forces tend to comply with
the requirement to distinguish themselves from civilians.142 In non-international
armed conflict and circumstances where a state intervenes on behalf of a non-state
actor against a state, thereby transforming a non-international armed conflict into
an international armed conflict, certain practical difficulties can, however, arise.
These relate to the changing status of individuals who play a limited role in
hostilities, what amounts to direct participation in hostilities and the legitimacy of
targeting known insurgents when they are not participating in hostilities.

Experience in recent non-international armed conflicts has shown that
insurgents have modified their tactics to limit the involvement of any one
individual in activities that may make them a legitimate target. This relates to both
the activity itself and the time for which they are doing it. To illustrate, with
reference to the recent armed conflict in Afghanistan the planting of an Improvised
Explosive Device (IED) would typically occur over three nights. On the first night
an individual would dig a hole on a track in an area where ISAF troops were
known to patrol. On the second night, a different individual would place wires, a
battery and an improvised pressure sensor in the hole and loosely cover them. On
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the third night a different individual would assemble the wires, battery, pressure
sensor and explosive charge they were carrying and cover them, thereby creating
an improvised explosive device. The extent to which each of these individuals can
be targeted requires careful analysis, not only in relation to this discrete activity,
but the patterns of behaviour of the individuals concerned over a period of time to
assess the level of their direct participation in hostilities. If there existed no
intelligence information to determine that the individuals concerned have
performed the same function in the past, then according to ISAF rules of
engagement only the individual acting on the third night would be a legitimate
target for the time during which they were assembling the IED. Recognizing the
notion of direct participation in hostilities in international humanitarian law,143 it is
arguable that the individuals on the second and third night could be lethally
targeted. The actions occurring on the second night could be said to demonstrate a
sufficiently close causal relation between the act and the resulting harm from the
IED. They can be distinguished from the following example cited by the ICRC
contending it does not amount to a direct participation in hostilities on the basis
that the actions are part of the planting of the IED,

‘the assembly and storing of an improvised explosive device (IED) in a
workshop, or the purchase or smuggling of its components, may be
connected with the resulting harm through an uninterrupted causal chain of
events, but, unlike the planting and detonation of that device, do not cause
that harm directly.’144
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If this same example were analysed with exclusive reference to human rights law
then it is submitted that only the individual on the third night could potentially be a
legitimate target on the basis of the imminent nature of the threat to life once the
IED had been constructed and covered. Lethal force could be used pre-emptively
to prevent loss of life, but it is extremely unlikely that this concept could be
extended to justify targeting the individual on the second night on the basis that
their actions in isolation would be incapable of causing loss of life.

The example of an IED being planted over three nights during the armed
conflict in Afghanistan illustrates two points. First, when the scenario is analysed
with reference to international humanitarian law and human rights law the
individuals that can be lethally targeted differ with international humanitarian law
being more permissive. The two bodies of law cannot be reconciled and it is
submitted, therefore, that a state’s right to life obligations in these circumstances
must be interpreted with reference to the applicable international humanitarian law.
Second, the restrictive nature of rules of engagement can in reality restrict the
application of international humanitarian law such that the actions of armed forces
during non-international armed conflict comply with the state’s right to life
obligations if they were directly applicable.

4.5.1.8 Time sensitive targeting

Time sensitive targeting presents legal and practical difficulties. By their nature,
time sensitive targets must be attacked within a finite window of opportunity and
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are usually ‘high value individuals’ from opposing forces. As such, the usual
rigorous targeting process must be compressed and authority delegated to low-level
commanders to attack time sensitive targets.145 This delegation must occur during
the planning phase of an operation and establish the criteria for what amounts to a
time sensitive target. During the execution of an attack on a time sensitive target,
particular care must be taken in applying a proportionality assessment to ensure
that there is not an expected loss of civilian life disproportionate to the anticipated
military advantage achieved.

In international and non-international armed conflict time sensitive
targeting of an individual would comply with international humanitarian law if the
following conditions were met. The target was a legitimate military target as
considered infra, and a thorough proportionality assessment was undertaken to
ensure that any anticipated loss of civilian life was not disproportionate to the
concrete and definite military146 advantage predicted. While doctrinally and in
practice the time sensitive targeting procedure requires decisions to be made
quickly this is not at the expense of a thorough analysis of the intelligence
information to ensure that the relevant criteria pursuant to international
humanitarian law permitting the use of lethal force are complied with. During the
latter part of the ISAF mission in Afghanistan the acceptable civilian casualty rate
for time sensitive targets was set at an extremely low level147 and therefore placed a
significant burden on intelligence analysts, commanders, and legal advisers to
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ensure that no civilians casualties would occur during a strike at a time sensitive
target.

4.5.1.9 Right to life in land targeting

In UK military doctrine land targeting148 is regulated by modified procedures to
reflect the nature of the environment.149 Rather than the six stage process in the
joint targeting cycle the land targeting cycle consists of five phases or functions:
decide, detect, track, deliver and assess.150 The process again relies heavily on the
quality of intelligence input to ensure that the targets are legitimate and is
supported by a robust protocol to ensure that international humanitarian law
obligations are complied with. To illustrate, the decide function consists of six
elements151 to ensure that the target is legitimate and the proposed method of attack
is designed to minimise collateral damage. These include identifying target areas
and types, establishing the accuracy of proposed weapon systems, verifying the
intelligence information, establishing battle damage assessment criteria and
collating all relevant information into an attack guidance matrix.

The detect and track phases in land targeting ought to allow sufficient time
for the legitimacy of the target to be verified and the likelihood of civilian
casualties to be assessed. In the deliver function the most appropriate weapon
system available at the time will be used to attack the target. Finally, battle
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damage assessment and munitions effectiveness analysis will be conducted to
assess the effect of the attack and recommendations will be made to the military
commander in respect of re-attack options if required.

The battle damage

assessment process can also serve an additional purpose by providing a record of
the attack (if conducted by aircraft or drone) that may be used in any subsequent
investigation if an allegation of unlawful use of force is made.

If strictly adhered to the land targeting process in UK military doctrine
provides a robust framework for the identification and engagement of targets.
While human rights law is not referenced in the doctrinal publications, a thorough
analysis of international humanitarian law obligations is required during the land
targeting process. As such, given the detailed nature of the planning process it is
unlikely that right to life obligations, if interpreted to reflect international
humanitarian law obligations, would be violated if the procedure is fully adhered to
and the intelligence information accurate. Where an alleged violation of the right
to life was made, the battle damage assessment information would contribute to an
initial investigation and would perhaps be a first step in complying with a state’s
procedural right to life obligations.

4.5.1.10

Recording of decisions in targeting

States have been criticised when targets were attacked and information regarding
the planning and execution of the attack has either not been disclosed to the Court
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or does not exist.152

It is vital therefore that in order to comply with their

procedural right to life obligations a state must be able to demonstrate that it has an
auditable record of decisions made in respect of targeting. This applies equally to
the joint targeting process, land targeting, and to the engagement of time sensitive
targets.

Within UK doctrine, the records of targeting decisions made by

commanders are signed and retained. Similarly, if available, footage from aircraft,
drones and ‘eyes in the sky’153 are retained and analysed.

In NATO ISAF

Afghanistan, for example, targeting decisions were recorded formally in writing
and signed by both the targeting commander empowered to authorise the strike as
well as the legal adviser.

4.5.2

Land operations

In addition to the joint targeting cycle and land targeting, land operations in
international and non-international armed conflict doctrinally consist of tactical
offensive, defensive, stabilising and enabling actions.154 While in practice these
activities

cannot

be

neatly

compartmentalised

and

can

be

conducted

simultaneously, it is necessary to examine each in turn in order to determine the
extent to which each action may create right to life obligations.

4.5.2.1 Tactical offensive actions
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Tactical offensive actions are concerned with the use of lethal force against an
adversary and have the following general characteristics, ‘surprise and shock; the
seizure and retention of the initiative; agility, by which fleeting opportunities are
taken; and superior tempo, through which the intensity and sequence of activities is
maintained to keep the adversary off balance.’155! They are further classified as ten
discrete offensive activities,156 each of which involves recourse to the use of lethal
force. In armed conflict these activities are regulated by UK armed forces through
the use of rules of engagement and self defence cards. In turn, the rules of
engagement conform to international humanitarian law principles and all armed
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forces personnel are trained to instinctively recognize and respect them. Right to
life obligations are not, however, specifically recognized or introduced into training
in respect of tactical offensive operations.

In respect of international and non-international armed conflict it is
contended that tactical offensive actions do not violate the UK’s right to life
provided that the armed forces personnel comply fully with the principles of
international humanitarian law and those targeted during tactical offensive actions
are legitimate targets. As previously submitted, in respect of the offensive use of
lethal force during armed conflict, the substantive right to life obligations of states
pursuant to Article 2, ECHR and Article 6, ICCPR can be interpreted to reflect the
principles of international humanitarian law.157 With reference to the ECHR, this
applies irrespective of whether the UK has entered a derogation to Article 2.158
Naturally, where a member of the armed forces violates the principles of
international humanitarian law that also amount to a violation of the right to life,
the UK would be liable for the actions of that individual. For example, if an
insurgent is wounded by UK armed forces during an ‘overseas’ non-international
armed conflict then they must be afforded the protections of Common Article 3 and
Article 4 and 7, AP II. If they are subsequently executed by a member of the UK
armed forces then not only would international humanitarian law principles be
violated, the UK’s right to life obligations would also be violated and under UK
criminal and military law an offence of murder committed. This situation occurred
in respect of the actions of Sergeant Blackman of the Royal Marines in Helmand
Province, Afghanistan who was subsequently convicted of murder.
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4.5.2.2 Tactical defensive actions

Tactical defensive actions are not concerned with the use of offensive lethal force,
rather! they are ‘intended to protect the force and to provide the right conditions for
offensive actions.’159 By definition they are responding to a threat, or actual use,
of lethal force. As such, irrespective of the context within which they occur, they
come within the ‘self-defence’ ambit of Article 2(2)(a), ECHR and any death
resulting from such actions would not be considered arbitrary for the purposes of
Article 6, ICCPR. An examination of the extent to which the use of lethal force in
armed conflict violates Article 2, ECHR and Article 6, ICCPR is not required in
respect of tactical defensive actions.

4.5.2.3 Stabilising actions

Stabilising actions are not concerned with the offensive use of lethal force, but
rather with creating an environment to provide security and stability during armed
conflict through the use of troops.160 Any use of lethal force would be in individual
or unit self-defence and therefore the right to life considerations set out above in
respect of tactical defensive actions apply equally.

4.5.2.4 Enabling actions
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Enabling actions are those actions that precede, or support, tactical offensive
actions and typically involve the movement of troops and reconnaissance. In much
the same way as stabilising actions, any use of lethal force would be in individual
or unit self-defence and, therefore, the right to life considerations set out in respect
of tactical defensive actions would again apply.

4.6

Right to life obligations during detention in armed conflict

In international armed conflict the protections afforded prisoners of war in
international humanitarian law are comprehensive161 and compatible with a state’s
right to life obligations.

Similarly, the treatment of internees in international

humanitarian law162 is comprehensive and recognises right to life obligations both
in respect of the treatment of internees and the location of internment facilities.

In non-international armed conflict states have right to life obligations
where individuals are captured and subsequently detained by armed forces. Once
captured, a state assumes right to life obligations in respect of the detainee in the
following terms,

‘detained persons are in a vulnerable position and the authorities are under a
duty to protect them. Consequently, where an individual is taken into police
custody163 in good health and is found to be injured on release, it is
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incumbent on the State to provide a plausible explanation of how those
injuries were caused.164 The obligation on the authorities to account for the
treatment of a detained individual is particularly stringent where that
individual dies or disappears thereafter.’165

The ECtHR have further considered that, ‘where the events in issue lie wholly, or
in large part, within the exclusive knowledge of the authorities, as in the case of
persons within their control in detention, strong presumptions of fact will arise in
respect of injuries and death occurring during that detention. Indeed, the burden of
proof may be regarded as resting on the authorities to provide a satisfactory and
convincing explanation.’166

The Court judgments, and right to life violations

found, in Orhan, Avşar, Salman, Çakıcı, Ertak and Timurtaş occurred against the
background of government military operations against the PKK in Turkey. As
such, it is contended that there are significant right to life obligations on states
during non-international armed conflict within their own territory. It is further
contended that these obligations apply equally when conducting a non-international
armed conflict overseas where both the domestic courts167 and ECtHR168 have
recognized the applicability of Article 2, ECHR.

In both international and non-international armed conflict the specific right
to life obligations afforded detainees or internees during their period of
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confinement cease when the detainees or internees are released.169 A state may,
however, have wider right to life obligations to the population generally, including
released internees and detainees dependent upon the circumstances at the time, for
example, if the state is an occupying power.170

4.7

Maritime Operations

In international and non-international armed conflict UK military operations in the
maritime environment are governed by rules of engagement and the principles of
self-defence. As discussed at 4.3.3 the rules of engagement incorporate the tenets
of, and cannot authorise the use of lethal force that contravenes, international
humanitarian law.

4.7.1

The use of lethal force in the maritime environment

The use of lethal force in the maritime environment is multifaceted and can
include, inter alia, naval gunfire support and precision weapons171 to strike land
targets, the engagement of aircraft with surface-to-air missiles, the engagement of
ships with surface to surface missiles and the engagement of submarines with
torpedoes. In each case, however, human rights law and substantive right to life
considerations are not explicitly incorporated into the planning and authorisation of
the use of lethal force process.172

This does not, however, inexorably lead to a

violation of a state’s right to life obligations. When lethal force is used from, or in,
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the maritime environment, as it is for the land and air environments, it is either in
response to a perceived threat or as an offensive action. With respect to the use of
lethal force in legitimate self-defence, this would come within the ambit of Article
2(2)(a), ECHR and any death resulting from such actions would not be considered
arbitrary for the purposes of Article 6, ICCPR. Any use of offensive lethal force
would conform to a variation of the joint targeting cycle173 in which the rules of
engagement, intelligence information and collateral damage estimates would be
independently assessed by a legal adviser. The legal adviser would assess the
proposed actions against the requirements of international humanitarian law
commensurate with the situation under consideration. It is contended, therefore,
that the procedural safeguards in place prior to the use of offensive lethal force in
the maritime environment would comply with the substantive element of the right
to life if adhered to correctly.

4.7.2

Visit, search and diversion of vessels in armed conflict

Where armed forces visit and search174 merchant vessels in armed conflict right to
life obligations may arise. Depending upon the length of the visit and nature of the
search, the state, through those personnel conducting the search, may have an
obligation to ensure right to life protections of the civilian crew. Right to life
obligations will arise where the armed forces personnel assume control of
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navigation and safety of the vessel175 or have crew members under armed guard in
a certain area of the ship.176 In general terms, the longer the visit and search the
more likely the state is to assume right to life obligations in respect of the crew.
This is due to the increased likelihood that, given the passage of time, the armed
forces personnel are, de facto, in control of the vessel.

Where a merchant vessel is diverted with armed forces personnel in control
of navigation and safety of the vessel then the state will assume substantive right to
life obligations. If the merchant vessel is diverted while being escorted by a
warship, with the civilian crew in control and no military personnel on board, right
to life obligations would arise only to the extent that the warship commander
would have to choose a route that did not, as far as is practicable, endanger the
crew of the merchant vessel.

4.7.3

Capture of vessels in armed conflict

In the event that vessels are captured177 during international and non-international
armed conflict right to life obligations in respect of the crews will arise. In an
international armed conflict, where the crews are military personnel they will be
afforded prisoner of war status178 irrespective of the vessel on which they are
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!Medvedyev and Others v France, Application no. 3394/03, (ECtHR, 29 March 2010); Hirsi
Jamaa and Others v Italy, Application no. 27765/09, (ECtHR, 23 February 2012).!
176
See, mutatis mutandis, Al-Saadoon and Others v Secretary of State for Defence.
177
Paras 135 and 136 of the Sanremo Manual classify the vessels that can be captured and those
exempt from capture in accordance with treaty law and customary international law.
178
Ibid., para. 165.1.
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found179 and treated accordingly. Prisoner of war protections will also be afforded
to civilians who are on board captured military vessels.180 Where civilian vessels
are captured then all personnel on board will be subject to the jurisdiction of the
state exercising power over them181 and, as such, the state would assume
substantive right to life obligations in respect of those on board. In a situation of
armed conflict this would include ensuring, as far as is practicable, the safety of the
vessel from attack. In non-international armed conflict any personnel on board a
captured vessel irrespective of their status would come within the jurisdiction of
the state exercising power over them and therefore substantive right to life
obligations would again arise.

4.7.4

Right to life obligations in respect of the wounded, sick and

shipwrecked at sea

In respect of the treatment of the wounded, sick and shipwrecked members of
armed forces at sea in international armed conflict the provisions of GC II and AP I
(Part II), if properly adhered to, comply with the right to life obligations in Article
2, ECHR and Article 6, ICCPR. In respect of non-international armed conflict AP
II (Part III) complies with the same requirement.

4.8

Air Operations – including drone operations

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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!Ibid., para. 165.1 and Article 47 of the London Declaration Concerning the Laws of Naval
Warfare of 1909 states that: ‘Any individual embodied in the armed forces of the enemy who is
found on board in neutral merchant vessel may be made a prisoner of war even though there be no
grounds for the capture of the vessel.’!
180
Ibid., para. 165.2, GCIII Article 4.A.(4).
181
Ibid., para. 161 and Medvedyev and Others v France and Hirsi Jamaa and Others v Italy.
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4.8.1

Attacks against aircraft

In international and non-international armed conflict attack on aircraft is regulated
by rules of engagement and self-defence principles.

In turn, the rules of

engagement reflect international humanitarian law principles in that medical
aircraft,182 aircraft granted safe conduct by agreement between the parties to the
conflict and civil airliners183 are exempt from attack. In order to qualify for the
aforementioned protections aircraft must conform to strict criteria in terms of their
function.184 In the event of any doubt as to the role or function of an aircraft it
must be presumed to be innocent and not making any effective contribution to
military action.185 If such an aircraft were attacked there would be both a violation
of international humanitarian law and the state’s right to life obligations.

4.8.2

Diversion and capture of civil aircraft

In the event that civil aircraft are diverted or captured the state ordering such
action would assume jurisdiction186 over the aircraft and, therefore, right to life
obligations in respect of the civilians on board. The state would be required to
protect the right to life of those on board in accordance with their Article 2, ECHR
obligations irrespective of the nature of the armed conflict.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
182

Para. 53 Sanremo Manual, based on 1923 Hague Rules of Aerial Warfare, Article 36, GC I,
Article 39, GC II, Article 22, GC IV, Articles 24-31, AP I, Article 11, AP II.
183
1984 Protocol to the Chicago Convention, Article 3 – ‘ the contracting States recognise that
every State must refrain from resorting to the use of weapons against civil aircraft in flight and that,
in case of interception, the lives of persons on board and the safety of the aircraft must not be
endangered. This provision shall not be interpreted as modifying in any way Rights and obligations
of states as set forth in the Charter of United Nations.’
184
Paras. 54-57, Sanremo Manual.
185
Para. 58, Sanremo Manual.
186
!Ibid., para. 161 and, mutatis mutandis, Medvedyev and Others v France and Hirsi Jamaa and
Others v Italy.

!

236!

4.8.3

Engagement of land targets from the air

In UK military doctrine, the use of lethal force from the air is regulated by the joint
targeting process. In recent armed conflicts a significant number of target have
been prosecuted from the air.187 This can take the form of guided and un-guided
weapons from manned aircraft and drones.

Irrespective of the method of

delivering the weapons the targeting process is the same. In respect of jurisdiction,
however, it is contended that the position taken by the ECtHR in Banković188 in
respect of the right to life obligations of states during air attack has been
undermined by subsequent judgments of the same Court, notwithstanding the
Court’s unwillingness to explicitly depart from it.189 As such, it is likely that states
do have both substantive and procedural right to life obligations in such
circumstances.190 Naturally, this extends to the use of drones when used to deliver
lethal effects.

4.8.4

The use of drones in air operations

Once it has been determined that a state has jurisdiction in respect of the use of
drones, the supplementary question is which area of law regulates their use when
delivering lethal weapons? There is significant support for the view that the use of
drones is regulated by international humanitarian law when used in armed
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In 2003, of nearly 20,000 targets engaged during combat operations in Iraq, over 15,000 were
primarily prosecuted by air power – AP 3000, British Air and Space Power Doctrine, p. 51.
188
Banković and others v Belguim and others, para. 82.
189
!Al Skeini and Others v the United Kingdom, Hassan v the United Kingdom.!
190
UN General Assembly, Report of the Special Rapporteur on extrajudicial, summary and arbitrary
executions, 13 September 2013, para. 48.
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conflict.191 While right to life obligations will exist they will be interpreted in light
of a state’s international humanitarian law obligations. The rigorous targeting
process used by the UK, if adhered to correctly, complies with the state’s
international humanitarian law obligations in respect of the use of lethal force192
and therefore complies with substantive right to life obligations in respect of drone
operations.

4.9

Special forces operations

Special forces operations are often shrouded in secrecy and governments rarely, if
ever, disclose their details. That said, special forces must operate under the same
rules of engagement and tactical directives as regular forces. Any decisions to
deploy special forces operatives to use lethal force are regulated by the same rules
of self-defence and international humanitarian law as regular forces and their
actions open to the same level of scrutiny thereafter. This can be clearly seen is
respect of the SAS killing of suspected IRA operatives in Gibraltar on 6 March
1988 that resulted in litigation in the ECtHR.193

4.10

Multi-national operations and the application of the right to life

Multi-national military operations bring an added level of complexity to issues of
ensuring ECHR compliance. Ultimately, whenever armed forces personnel from
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Ibid., para. 40 and Human Rights Committee, Concluding observations on the fourth periodic
report of the United States of America, CCPR/C/USA/CO/4. 23 April 2014, para. 9 also references
IHL principles used in lethal targeting.
192
For a discussion of this issue see infra 4.5.1.
193
McCann v the United Kingdom.
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‘ECHR states’ operate with armed forces of another ‘non-ECHR state’ it is
imperative that they adhere to their national rules of engagement and self-defence
cards. This is due to differing national interpretations of self-defence and notions
of hostile act and hostile intent that may justify the use of pre-emptive lethal force
in circumstances that would not comply with Article 2, ECHR. The most often
cited example is the US military definition of hostile intent194 that includes using
lethal force to defend property. Such action if taken by UK armed forces personnel
during, for example, military occupation, without a sufficient nexus to an imminent
threat to life would contravene UK self-defence rules of engagement and, in turn,
Article 2, ECHR.

4.11

UK procedures and investigations and the procedural element of the

right to life - action following a death in armed conflict

In international and non-international armed conflict UK armed forces have
recourse to numerous methods to determine the legitimacy of the use of lethal force
that has resulted in the death of a combatant, civilian or member of the UK armed
forces.

The extent to which such investigations comply with the procedural

element of Article 2, ECHR and Article 6, ICCPR have been, and can be,
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Hostile Intent – US Department of Defense definition (JP 3-01)
‘The threat of imminent use of force by a foreign force, terrorist(s), or organization against the
United States and US national interests, US forces and, in certain circumstances, US nationals, their
property, US commercial assets, and other designated non-US forces, foreign nationals, and their
property. When hostile intent is present, the right exists to use proportional force, including armed
force, in self-defense by all necessary means available to deter or neutralize the potential attacker
or, if necessary, to destroy the threat. A determination that hostile intent exists and requires the use
of proportional force in self-defense must be based on evidence that an attack is imminent. Evidence
necessary to determine hostile intent will vary depending on the state of international and regional
political tension, military preparations, intelligence, and indications and warning information.’

!

239!

scrutinised by domestic courts,195 the ECtHR196 and the Human Rights
Committee.197 It is not merely the quality of discrete investigations that have been
considered by the courts and Human Rights Committee, but the institutional
framework within which the investigations are commenced, conducted, reviewed,
and the recommendations adopted and enforced.

In order to assess the extent to which the UK complies with its procedural
right to life obligations, it is necessary to first consider the overarching framework
and circumstances in which investigations are used.

Second, the type of

investigation must be assessed against the criteria identified in Chapter 2. Third,
the relationship between types of investigation must be considered to determine if
failings in a specific type of investigation can be rectified or addressed elsewhere
in the overall process of review by armed forces or independent bodies. Finally, in
the event that an investigation results in a prosecution, the independence of the
prosecutorial process must be considered in order to demonstrate ‘accountability in
practice as well as in theory’ as required by the ECtHR.198

The UK has a complex and multi-layered investigatory process following a
death during armed conflict that begins with a serious incident report.

4.11.1 Serious Incident Report
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Smith and others (FC) (Appellants) v The Ministry of Defence (Respondent) [2013] UKSC 41.
Al-Skeini and Others v the United Kingdom, paras. 161-177.
197
Human Rights Committee, Seventh Periodic Report on the United Kingdom, CCPR/C/GBR/7,
29 April 2013, paras. 562-566.
198
!Al-Skeini and Others v the United Kingdom, para. 167.!
196
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In international and non-international armed conflict the first assessment of all
shooting incidents199 involving UK armed forces that result in a fatality is a serious
incident report.200 This report is a mandatory requirement and consists of a very
brief statement of the facts as they perceive them from the military unit involved in
the incident. The report is then forwarded to the unit operations room in the first
instance and up through the chain of command until it reaches the commander of
the battlegroup. No investigation is undertaken at this stage, but a decision in
respect of an investigation must be made which, once it is submitted, brings the
process within the ambit of the procedural element of Article 2, ECHR and Article
6, ICCPR.

Having received the serious incident report, the commander of the
battlegroup will have to decide upon one of three possible courses of action,
namely:

‘1.

If only positively identified enemy forces have been killed or

injured and there is no suggestion of any breach of the Laws of
International Armed Conflict (LOAC) or Rules of Engagement (ROE) then
no further action will be necessary.
2.

If civilians may have been killed or injured although there is no

indication that LOAC/ROE have been breached a Shooting Incident
Review (SIR) should be initiated.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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A shooting incident includes all situations where a death is suspected.
Written evidence to the House of Commons Defence Select Committee from the Ministry of
Defence in respect of operations in Afghanistan at:
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmdfence/554/554we02.htm para. 19
[accessed 6 April 2015].
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3.

If it appears there may have been a breach of the ROE or LOAC or a

friendly fire incident201 or any other circumstances deemed appropriate then
the incident is reported to the Service police.’202 [my emphasis]

Taken in isolation, this procedure is beset with legal, procedural and practical
difficulties.

First, it encounters an immediate problem with reference to the

requirement for ‘a lack of hierarchical or institutional connection but also a
practical independence’203 in the investigatory mechanism and therefore, by
definition, in the decision-making process.

To illustrate, and with reference to UK military operations in Afghanistan,
the Commanding Officer of a ‘unit involved in an incident’ would be, for example,
a Lieutenant Colonel204 in command of 42 Commando Royal Marines.205 The
Lieutenant Colonel would report directly to the Brigadier in command of 3
Commando Brigade, Royal Marines who also would act as the Commander of
Task Force Helmand. The Brigadier206 of 3 Commando Brigade207 would not only
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Friendly fire is an attack by a military force on friendly forces while attempting to attack the
enemy, either by misidentifying the target as hostile, or due to errors or inaccuracy. Fire not
intended to attack the enemy, such as negligent discharge and deliberate firing on one's own troops
for disciplinary reasons, is not called friendly fire. Nor is unintentional harm to non-combatants or
structures, which is sometimes referred to as collateral damage. Geoffrey Regan, Backfire: a
history of friendly fire from ancient warfare to the present day, (Robson Books 2002); Robert E.
Rasmussen Commander, USN, The Wrong Target: The Problem Of Mistargeting Resulting In
Fratricide And Civilian Casualties, Joint Forces Staff College Joint Advanced Warfighting School
Publication (2007)
202
The procedure is taken from the - Stabilisation Force in Iraq – Commanders aide-memoire, para.
19, but is typical of the guidance provided to NATO forces
203
Al-Skeini and Others v the United Kingdom, para. 167
204
NATO rank designation – OF4
205
42 Commando Royal Marines is a battalion consisting of approx 650 Royal Marine Commandos,
further information can be found at http://www.royalnavy.mod.uk/our-organisation/the-fightingarms/royal-marines/3-commando-brigade/42-commando accessed 3 May 2015
206
NATO rank designation – OF6
207
3 Commando Brigade Royal Marines consists of 8 battalions, further information can be found at
http://www.royalnavy.mod.uk/our-organisation/the-fighting-arms/royal-marines#3-commandobrigade accessed 3 May 2015
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give legally enforceable orders to the Lieutenant Colonel in command of 42
Commando in respect of the conduct of military operations in Afghanistan, but is
also their reporting officer for the purposes of advancement and promotion. It is
clear therefore that in such circumstances there is no hierarchical, institutional or
practical independence in the sense that the decision maker (Brigadier, Commander
Battle group) is in the same chain of command as the group of individuals
providing the information. That said, however, the range of options available to
the decision maker is very limited and in essence they are simply being asked to
determine whether the account given by the troops responsible for the use of lethal
force is truthful. In practice, the version of events provided by soldiers can be
corroborated or contradicted by locals who witnessed the incident or in the case of
air strikes, from video footage from the aircraft or drone.

The threshold for

commencing the next stage of the investigatory process is very low, namely that,
‘civilians may have been killed or injured.’

Therefore, absent a definitive

proclamation from the troops in question or if there is any doubt at all, it is likely a
shooting incident review will be conducted. This is the second stage in the process.

Second, there is no specific requirement for the battlegroup commander to
take independent legal advice prior to making a decision in respect of a serious
incident report. As such, irrespective of the decision made, the process could be
improved by recourse to an analysis of the relevant international humanitarian law
principles and rules of engagement by an independent legal adviser.

This

independent oversight would go a considerable way to countering any allegations
of institutional bias or impropriety.

!

243!

Finally, the decision of the battlegroup commander is not subject to review
in the event that they choose option 1 above to take no further action. Procedurally
therefore the decision making process in response to a serious incident report is
open to abuse. What emerges is that notwithstanding the low threshold to continue
with further investigation following a serious incident report the process, taken in
isolation and if no further action is taken, is unlikely to comply with the procedural
requirements of Article 2, ECHR and Article 6, ICCPR.

4.11.2 Shooting Incident Review

Shooting incident reviews are used by UK armed forces in international and noninternational armed conflict following the death or injury of any person and follow
the recommendation of the battlegroup commander upon their review of the serious
incident report. A shooting incident is defined as, ‘an incident where shots or
munitions employed or controlled by UK forces are known, or believed, to have
resulted in the death or injury of any person. This includes all types of munitions:
land-based, air-delivered, direct or indirect.208 It does not include non—kinetic
events, death or injury due to aircraft accidents, or damage to property following
delivery of munitions.’209 A shooting incident review is conducted by an officer of
at least the rank of Army Captain210 who was not directly involved in the
incident,211 but who typically comes from the unit responsible for the use of lethal
force. The purpose of a shooting incident review is to determine if an incident
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The difference between direct and indirect fires is simply that with direct fires it is possible to
see the munitions land and with indirect fires this is not possible.
209
Stabilisation Force in Iraq – Commanders aide-memoire, para. 19.
210
NATO rank designation – OF2.
211
Stabilisation Force in Iraq – Commanders aide-memoire, para. 19.
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requires further investigation by the military police. The officer conducting the
shooting incident review is empowered to take statements from those involved in
the incident and review all other evidence in relation to it. The review should be
completed within 48 hours.

Once a shooting incident review is complete, it is provided to the
Commanding Officer of the unit involved in the incident who has three alternative
courses of action:

‘a.

If the shooting incident review discloses, or the Commanding

Officer otherwise becomes aware of, an allegation or circumstances that
would indicate to a reasonable person that a schedule 2 offence212 has been
committed or he becomes aware of circumstances that meet a prescribed
description,213 he must ensure the military police are made aware as soon as
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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A Schedule 2 offence refers to Schedule 2 of the Armed Forces Act 2006, which refers to the
most serious criminal matters which include, inter alia, murder, manslaughter, an offence under
section 1 of the Geneva Conventions Act 1957 (c. 52) (grave breaches of conventions) and an
offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17) (genocide,
crimes against humanity, war crimes etc).
Any allegations in respect of these offences involving any military personnel must be referred to the
military police for investigation. See http://www.legislation.gov.uk/ukpga/2006/52/schedule/2 for
the most up to date list.
213
Prescribed description refers to an allegations of an offence committed in prescribed
circumstances, thus: OFFENCES COMMITTED IN ‘PRESCRIBED CIRCUMSTANCES’
(REGULATIONS 5, 6, 7 AND 8 OF THE ARMED FORCES (PART 5 OF THE ARMED
FORCES ACT 2006) REGULATIONS 2009 Referral of case following investigation by service or
civilian police
14. For the purposes of section 116(2)(b) AFA 06, the following are prescribed circumstances—
(a) the evidence referred to in section 116(2)(b) AFA 06 is evidence that a person subject to service
law has been the victim of—
(i) a course of conduct by a person subject to service law, involving on at least two occasions an
assault in which that individual participated as a principal offender or as a secondary party; or
(ii) an offence under section 42 AFA 06 as respects which the corresponding offence under the law
of England and Wales is the offence under section 4 of the protection from Harassment Act 1997,
committed by a person subject to service law;
(b) the evidence referred to in section 116(2)(b) AFA 06 is evidence that an assault causing serious
injury was inflicted on a person subject to service law by a person of superior rank or rate while the
assailant was otherwise carrying out his duties;
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practicable.

b.

Where the shooting incident review discloses an alleged military

offence which falls outside the scope of sub-paragraph a above, the
Commanding Officer has discretion in the matter of reporting such an
offence to the military police. The Commanding Officer may decide to
conduct a unit investigation.

c.

Where a Commanding Officer believes that a military police

investigation is not required (because there are no grounds to suspect that a
criminal act, or breach of rules of engagement, has or may have been
committed by a military person) he may decide that the matter is not
reported to the military police.’214

The process that the Commanding Officer must follow is clear. Sections 113 and
114, Armed Forces Act 2006 referencing schedule 2, Armed Forces Act 2006,
section 1, Geneva Conventions Act 1957 and sections 51 and 52, International
Criminal Court Act 2001 stipulate that in any circumstances where conduct
resulting in the unlawful loss of life is alleged the military police must be made
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
(c) the evidence referred to in section 116(2)(b) AFA 06 is evidence—
(i) that a person (“A”) participated (as a principal offender or as a secondary party) in the inflicting
of serious injury on a relevant person in a relevant place;
(ii) that A was under a duty to safeguard a relevant person (“B”) while B was in a relevant place and
that A failed to prevent an assault inflicting serious injury on B in that place; or
(iii) that A was under a duty to safeguard a person (“B”) while B was in a relevant place and that A
failed to prevent B’s death being caused while B was in that place;
(d) the evidence referred to in section 116(2)(b) AFA 06 is evidence that the death of a person was
caused (directly or indirectly), or contributed to, by the misconduct of a person subject to service
law or a civilian subject to service discipline, and that the misconduct occurred while the deceased
was being held in a relevant place while in service custody. !
214
Stabilisation Force in Iraq – Commanders aide-memoire, para. 19.
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aware of the circumstances. Taken in isolation, therefore, if the Commanding
Officer chose option (a) above and referred the matter to the military police to
investigate, this would elevate the process to the next level and would not, in itself,
contravene the procedural element of Article 2, ECHR or Article 6, ICCPR. The
investigation would therefore remain ‘live’ and under consideration by the military
police.

If the Commanding Officer considers that an investigation by the military
police is not necessary then this recommendation (option (c) above) must be made
to their senior officer.

The Commanding Officer cannot make a final

determination on the requirement not to commence a military police investigation.
The senior officer, in Afghanistan, for example, a Brigadier (Commander Task
Force Helmand), must in turn consult a legal adviser and senior military police
officer before making a final decision in respect of the requirement to conduct a
military police investigation. This process creates a circumstance in which the
Commanding Officer can initiate a unit investigation (option b above) and there is
no requirement to have this decision endorsed by a senior officer.

A unit

investigation is conducted within the unit,215 using unit resources and not by the
Military Police.

The extent to which a unit investigation complies with the

procedural element of Article 2, ECHR and Article 6, ICCPR is considered at
4.11.3 below.

4.11.2.1

Advisers in the shooting incident review process
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If the senior officer (for example, a Brigadier who was the Commander Task Force
Helmand) receives a recommendation following a shooting incident review not to
initiate an investigation then he or she must, in accordance with UK doctrine,
consult a legal adviser and a senior military police officer. The legal adviser and
senior military police officer are both regular armed forces personnel and in a rank
subordinate to the senior officer empowered to make a decision in respect of any
further investigation following a shooting incident review.

4.11.2.2

The role of the senior military police officer in the shooting

incident review process

The senior military police officer is completely independent of the chain of
command and therefore whilst subordinate in rank to the senior officer does not
receive orders from them. Moreover, in the event that information is revealed to
the military police officer during the shooting incident review process that
discloses a potentially serious criminal offence, the military police are under a duty
to investigate.216 The mandated presence of the military police officer provides an
additional safeguard that contributes to the independence of the process, but does
not guarantee it.

4.11.2.3

The role of the legal adviser in the shooting incident review

process
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The legal adviser does not enjoy the same hierarchical and practical independence
as the senior military police officer in the shooting incident review process.
Therefore, whilst they can advise the senior officer on the legal elements of the
shooting incident review process their presence does not, in isolation, provide the
necessary procedural safeguards to ensure compliance with the procedural element
of the right to life.

4.11.2.4

The decision in the shooting incident review process

Ultimately, the decision to commence a formal military police investigation
following a shooting incident review rests solely with the senior officer. They are
not bound to take the advice of the legal or military police advisers. The mandated
presence of the hierarchically and practically independent military police officer
does not, therefore, provide the necessary safeguards in the process to ensure
compliance with the procedural element of the right to life217 as the decision to
commence a military police investigation is not vested in the police, but the
military chain of command.218

As early as 2005, the independence of the decision-making and
investigatory procedures used by UK armed forces in Iraq were heavily criticised
by Brooke LJ219 in the Court of Appeal in Al-Skeini and subsequently by the
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Ramsahai and Others v the Netherlands para 337, Al-Skeini and Others v the United Kingdom,
para 167, Jaloud v the Netherlands, para 190
218
Written evidence to the House of Commons Defence Select Committee from the Ministry of
Defence in respect of operations in Afghanistan at:
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmdfence/554/554we02.htm para. 19
[accessed 6 April 2015]
219
R. (on the application of Al-Skeini and Others) v. Secretary of State for Defence, [2005] EWCA
Civ 1609, [2005] All ER (D) 337 (Dec). at 140 ‘if international standards are to be observed, the
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ECtHR220 in the same case. Yet, notwithstanding this criticism, the decisionmaking process to initiate an investigation following the loss of life in Afghanistan
suffered from the same flaws and fundamental lack of independence. In short, UK
doctrine in respect of this process is inadequate and requires updating.

4.11.2.5

Measures to ensure the independence of the shooting incident

review process

The measures required to ensure the shooting incident review process complies
with the procedural element of the right to life are beguilingly simple in theory yet
may present some organisational and cultural difficulties in implementation. To
address the criticisms of the courts and ensure a compliant procedure, the UK
armed forces would simply have to remove the military chain of command from
the shooting incident review process and vest the decision in an independent, albeit
uniformed, military police officer advised by a military legal adviser who is also
independent of the military chain of command.

To date, UK military commanders have taken a central role in overall
coordination of any military campaign and this has included the instigation of
investigations following allegations of misconduct on the part of troops. The
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
task of investigating incidents in which a human life is taken by British forces must be completely
taken away from the military chain of command and vested in the [Royal Military Police]. It
contains the requisite independence so long as it is free to decide for itself when to start and when to
cease an investigation, and so long as it reports in the first instance to the [Army Prosecuting
Authority] and is not to the military chain of command.’ [my emphasis]
220
Al-Skeini and Others v the United Kingdom, para. 172, ‘It was generally for the Commanding
Officer of the unit involved in the incident to decide whether the Special Investigations Branch [of
the Royal Military Police] should be called in. If the Special Investigations Branch decided on its
own initiative to commence an investigation, this investigation could be closed down at the request
of the military chain of command’
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rationale behind this policy is that military commanders are responsible for the
maintenance of discipline and morale, both vital commodities in armed conflict.
Culturally, divesting a military commander of an element of their responsibility
may be controversial, yet is necessary to ensure compliance with the state’s
procedural right to life obligations.

4.11.3 Unit investigations

A unit investigation may be initiated by a Commanding Officer following a
shooting incident review. This could occur in circumstances where there had been
a civilian death, but the Commanding Officer had assessed that the rules of
engagement had not been contravened221 and an offence pursuant to Schedule 2,222
Armed Forces Act 2006 or committed in prescribed circumstances223 had not
occurred. As previously discussed, this decision is made based upon particularly
scant information given the considerable limitations of the shooting incident review
process and, as such, has concomitant failings in respect of the procedural element
of the right to life. Notwithstanding these limitations it is necessary to consider the
specific nature of unit investigations in order to determine the extent to which they
may comply with the procedural element of the right to life.

4.11.3.1

Unit investigations defined

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
221

Written evidence to the House of Commons Defence Select Committee from the Ministry of
Defence in respect of operations in Afghanistan at:
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmdfence/554/554we02.htm para.
19.5 [accessed 6 April 2015]
222
Armed Forces Act 2006, Schedule 2 offences include murder and manslaughter.
223
Presribed circumstances refer to a discrete set of factors contained within the Armed Forces Act
2006 that require a case is sent from the investigating police force directly to the Director of Service
Prosecutions. These include allegations of repeated physical or sexual assault, harassment or
bullying.
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Within the context of armed conflict, a unit investigation can be initiated by a
Commanding Officer where, owing to operational circumstances, it is not possible
to conduct a military police investigation.224

This could include following a

civilian death caused by a member of the Commanding Officer’s unit. The unit
investigation is conducted by an officer, or senior non-commissioned officer, from
the Commanding Officer’s unit. The officer or senior non-commissioned officer
charged with conducting the unit investigation will not be a military police officer.
Brief guidance is provided on how to conduct the investigation225 and covers the
following areas: witness evidence, medical evidence, identification, interviews, and
the rights of a suspect.

The investigators do not have any power to compel

individuals to cooperate with the investigations and unit investigations do not
comply with the evidential requirements of the Police and Criminal Evidence Act
1984.226 It is not mandated that those conducting the unit investigation consult
legal advisers, the military police or specialist experts such as forensic teams
during the course of the investigation.

4.11.3.2

Hierarchical, institutional and practical independence of unit

investigations

Unit investigations do not have any hierarchical, institutional, or practical
independence for the following reasons: the decision to commence and end an
investigation is made solely by a Commanding Officer without recourse to any
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independent authority;227 no review procedure exists;228 the investigation is
conducted by an officer or senior non-commissioned officer from within the unit
and therefore is not independent of the chain of command; the decision to bring a
charge or refer the matter for trial by Court Martial is determined solely by the
Commanding Officer;229 there is no mandated requirement to seek guidance or
advice from any independent authority;230 the investigation is not conducted by
trained military police officers and therefore the likelihood of them having the
requisite skills and training to properly secure evidence involved in the incident,
including, inter alia, eyewitness testimony, forensic evidence and an accurate
determination of the cause of death are extremely low; it is not mandated that the
next of kin of a civilian victim are consulted. Finally, the investigations are held
within the unit and not open to public consultation or scrutiny.

On any construction unit investigations do not comply with the procedural
element of Article 2, ECHR or Article 6, ICCPR yet they can still, according to
extant doctrine, be used by UK Commanding Officers following the death of a
civilian during armed conflict. The option for Commanding Officers to conduct
unit investigations following a shooting incident review ought to removed entirely,
thus preventing the possibility of a non-compliant investigation being conducted
that would subsequently be criticised by the ECtHR. A more robust procedure is
required both in terms of the options available to Commanding Officers following
a shooting incident review and the quality of the investigatory function designed to
determine the cause of a civilian death. It is therefore necessary to consider the
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extent to which a formal military police investigation following the death of a
civilian during armed conflict can comply with the procedural element of the right
to life.

4.11.4 UK military police investigations

At the outset it is necessary to distinguish between the circumstances in which,
through the procedural failings in the shooting incident review process identified at
4.11.2.4 above, a military police investigation is not initiated at all and a
consideration of the compliance of a military police investigation with the
procedural element of the right to life once it has been initiated. The following
analysis will assess the degree of compliance with the procedural element of the
right to life once a military police investigation has commenced in respect of both
the conduct of investigation and the procedural framework governing its regulation
and subsequent use.

4.11.4.1

Procedural

framework

governing

UK

military

police

investigations

The context within which UK military police investigations have been terminated
and prosecuted in the military justice system as well as the conduct of the
investigations themselves has been subject to significant criticism.231 The events
under consideration in Al-Skeini did, however, occur prior to the introduction of the
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Armed Forces Act 2006232 that, inter alia, redefined the relationship between the
military chain of command and the military police in respect of the powers of
Commanding Officers to terminate investigations and decide not to refer them for
prosecution within the military justice system.

Where a military police

investigation concludes that there is sufficient evidence to support a charge of
murder, manslaughter or any offence pursuant to section 1, Geneva Conventions
Act 1957 and sections 51 and 52, International Criminal Court Act 2001 against
any member of the armed forces then the military chain of command cannot
terminate the military police investigation or prevent the case being forwarded to
the independent Service Prosecuting Authority for consideration of trial by Court
Martial.233

This legislative change addresses a significant procedural failing

identified by the ECtHR in Al-Skeini234 such that,

‘if the special investigation branch decided on its own initiative to
commence an investigation, this investigation could be closed at the request
of the military chain of command …. on conclusion of a special
investigation branch investigation, the report was sent to the commanding
officer, who was responsible for deciding whether or not the case should be
referred to the army prosecuting authority235… the fact that the special
investigation branch was not free to decide when to start and cease an
investigation and did not report in the first instance to the army prosecuting
authority rather than to the military chain of command, meant that it could
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not be seen as sufficiently independent from the soldiers implicated in
events.’236

While this legislative change addresses a procedural failing in the administration of
investigations, wider chain of command and independence issues must also be
considered.

4.11.4.2

Independence of the military police investigators

Within the context of military operations, numerous chains of command can run
simultaneously in respect of, for example, functional237 and operational238
command of individuals, the issuing of orders, assessment and reporting,
disciplinary conduct, administration, and the award of minor administrative
action.239 In order to ensure sufficient independence of the investigatory function,
military police officers must not be subject to any oversight or influence from the
military chain of command. This would mean that the military police investigating
an alleged offence only take orders from senior military police officers within a
functionally separate and discrete chain of command and not operational military
commanders. Similarly, it would be necessary to ensure that the military police
officers’ performance was assessed and reported upon within this framework and
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that senior military police officers had the power to administer minor
administrative action sanctions as well as initiate disciplinary action against their
subordinate military police officers. In Afghanistan, for example, these criteria
were not entirely satisfied as military police officers were subject to the
administration and control of the military, not military police, chain of command
for the purposes of disciplinary conduct and minor administrative action.240
Significantly, however, military police officers did not receive orders in respect of
the conduct of their investigatory duties from the military chain of command.
Equally, the military chain of command did not have any input into the
performance reports of police officers that were used to inform future promotion
decisions. On balance, therefore, it is likely that the military police officers were
sufficiently independent to comply with this discrete aspect of the procedural
element of the right to life. The circumstances of the armed conflict in Afghanistan
cannot be seen as representative of all UK military operations overseas, however,
and it is important that the requirements set out above are recognized by the UK
armed forces and incorporated into both doctrine and standard operating
procedures to ensure compliance with the state’s procedural right to life
obligations.

4.11.4.3

Promptness and expedition of investigations

The ECtHR has been willing to accept that the exigencies of armed conflict can
have an adverse impact upon both the promptness with which an investigation is
commenced and the efficiency with which it is conducted without necessarily
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contravening a state’s procedural right to life obligations.241 The test applied is
whether ‘all reasonable steps’ are taken to ensure that an effective, independent
investigation is conducted into alleged breaches of the right to life.242 Naturally,
the UK armed forces do not have an inexhaustible cadre of suitably trained and
qualified military police officers. There are, however, at present circa 2500 Royal
Military Police,243 1200 Royal Air Force Police,244 280 Royal Navy Police as well
as 1962 Ministry of Defence Police245 a significant number of whom could be
deployed on operations in an investigatory role. While the overall numbers will
not represent those who could be deployable on operations overseas, a conservative
estimate would be 10% of the overall cadre providing a deployable military police
force of in excess of 500 personnel. Strictly in terms of numbers, as presently
configured the UK could provide sufficient investigators to independently review
alleged right to life violations given the nature and size of campaigns they
contribute forces to.

By way of illustration, overall numbers of armed forces personnel in
Afghanistan did not exceed 10,500 of which fewer than 3,500 were troops
deployed outside of main military bases.

It would be incumbent upon the

government and the armed forces to have the capacity to deploy sufficient numbers
of investigators in future armed conflicts as a first step in being able to comply
with their procedural right to life obligations. It must also be borne in mind that
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the vast majority of lethal targeting conducted by UK armed forces in recent armed
conflicts in Afghanistan, Iraq (2003-2011), Libya, Syria and Northern Iraq has
been from the air and therefore video footage can be reviewed as part of the
investigatory process considerably increasing the efficiency of the process.

If there are sufficient numbers of investigators available, the extent to
which an investigation during armed conflict can be completed efficiently will be
determined to a large extent by the security situation in the area in which the
alleged violation occurred.

It is axiomatic that in benign conditions the

requirement to complete an investigation capable of a determination of whether the
force used was, or was not, justified in the circumstances and identification and
punishment of those responsible will be significantly higher than during a volatile
and dangerous situation.246 As the obligation on states is one of means and not
result it is therefore necessary, within the bounds of what is operationally safe, to
deploy force protection soldiers to ensure the investigators can acquire sufficient
evidence.

The UK has armed forces personnel specifically trained in force

protection and all military police deployed to areas of armed conflict are armed and
trained, at the very least, in the use of lethal force in self-defence.

In terms of means available to assist investigators, UK armed forces
operating in Afghanistan typically had access to forensic specialists, medical,
ballistics and cultural experts and interpreters.

It is contended that in future

military operations overseas access to such experts must be an integral part of the
planning process in order to comply with procedural right to life obligations.
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While the ECtHR have repeatedly asserted that the ‘procedural duty under Article
2 must be interpreted realistically, to take account of specific problems faced by the
investigators,’247 in its judgments it has applied a high and exacting standard in
terms of the conduct of the investigation. This is most aptly illustrated with
reference to the requirement for, and standard of, the autopsy of the deceased in
Jaloud.248

4.11.4.4

The standard of autopsy

Despite the Netherlands government arguing that the autopsy in Jaloud was as
effective as it could be given the circumstances at the time, the ECtHR rejected this
assertion and imposed a particularly high standard.

The Court effectively

mandated that the autopsy ought be conducted by a pathologist from a coalition
power249 (the Netherlands did not have such a facility) and contain photographs.250
As such, and as noted by Judges Casadevall, Berro-Lefevre, Šikuta, Hirvelä, López
Guerra, Sajó and Silvis in their joint concurring opinion251 this does not, implicitly,
realistically apply the Court’s own direction in Al-Skeini252 and referred to in
Jaloud and explicitly presents difficulties in demonstrating the legal basis for
claiming control over the body, escalating tensions and provoking confrontation.
In respect of the conduct of the autopsy in Jaloud the Judges conclude, ‘Is this not
an example of concrete constraints which may compel the use of less effective
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measures of investigation?’253

The extent to which a failure to conduct a thorough autopsy would, taken in
isolation, render the entire investigation flawed such that it constituted a violation
of the state’s procedural duty would depend upon whether it was necessary to
definitively determine the cause of death. In cases where the UK accepts causing
the death the issue becomes, first, not how the death was caused but rather whether
the soldier acted within their rules of engagement and additionally, whether the
rules of engagement were in accordance with the applicable international
humanitarian law. To this extent, the evidential value of an autopsy is limited.
Ultimately, however, in the planning of military operations overseas the ability to
conduct a thorough autopsy should be accommodated. The requirement to conduct
an autopsy is not, however, specifically recognized in UK military medical
doctrine.254

4.11.4.5

Powers of military investigators

The powers of UK military police are identical to those of civilian police officers
and military investigations are governed by the Police and Criminal Evidence Act
1984.255 As such, the military police have sufficient powers to conduct an effective
investigation into an alleged violation of the right to life.

Without adequate

specialist training however the mere existence of the statutory power to conduct an
investigation is meaningless. In the UK Royal Military Police the basic training
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package lasts 35 weeks.256

Those responsible for leading an investigation

following an allegation of a violation of the right to life would be members of the
Special Investigation Branch, who receive specialist accredited training in serious
crime and crime scene investigation.257

In theory, therefore, the powers and

training of those UK military police officers responsible for investigating alleged
violations of the right to life are sufficient to comply with the procedural element
of the right to life.

In respect of the right to life, the only area of potential difficulty would
arise when an allegation of murder or manslaughter was made against a member of
the military police. Following the judgment in Ali Zaki Mousa (No. 1),258 the
allegation would have to be investigated by Special Investigation Branch officers
from another branch of the armed forces in order to maintain the requisite levels of
independence.

4.11.5 Public scrutiny of military police investigation reports

A military investigation forms an integral part of the wider military justice system
and, where a case is tried by Court Martial, this is conducted in public and only
subject to in camera proceedings where it is necessary or expedient to do so.259
The police investigation report will not be generally available to the public, but
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redacted elements may be given to the next of kin and where criminal or
disciplinary conducted is alleged it will be reviewed and assessed by the
independent Service Prosecuting Authority with a view to prosecution of those
involved.260 As the requirement for public scrutiny of military investigation reports
is not absolute261 it is unlikely that the non-disclosure of a military police
investigation report is, in isolation, sufficient to contravene the procedural element
of the right to life where the report has been reviewed by an independent
prosecutorial body such as the UK Service Prosecuting Authority. There is an
additional safeguard to further guarantee independence in that the Service
Prosecuting Authority’s decision not to prosecute can be subject to judicial review
by the Divisional Court. The criteria for an application for judicial review are
numerous, however, it is typically used in this context where a prosecutorial body
fails to follows its own guidelines.262

4.11.6 Involvement of victim’s next of kin in military police criminal
investigations

The involvement of the victim’s next of kin is not an absolute requirement, but
they must be ‘involved in the procedure to the extent necessary to safeguard his or
her legitimate interests.’263 Where there has been an allegation of murder or
manslaughter committed by a member of the UK armed forces the victim’s next of
kin are treated in accordance with the code of practice on services to be provided
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by the armed forces to victims of crime.264 While as a matter of strict policy the
code does not apply during military operations overseas, wherever possible the
‘spirit of the code’265 should apply. The code also covers circumstances where the
action of the member of the armed forces, ‘led, or was intended or likely to lead to
the person’s death or to cause physical or mental injury to the victim’266 therefore
bringing an alleged violation of the right to life within the ambit of the code.

The Service Prosecuting Authority are bound by the code of practice and
therefore required to provide information on the decision to prosecute an alleged
perpetrator and, once initiated, the progress of the case. In practice, where there is
a prosecution in these circumstances the next of kin are informed of the progress of
the case. This has occurred, inter alia, during the Court Martial proceedings267
against Cpl Donald Payne and others in relation to the death of Mr. Baha Mousa.

In order to comply with the requirement to involve the victim’s next of kin
in the proceedings to the extent necessary to safeguard their legitimate interests it is
not necessary to import the entire panoply of rights and duties contained in the
victim’s code. Not least of all because it could involve, if applied strictly, civilians
who provide counselling services for example being required to deploy overseas
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and provide their services in a dangerous, volatile and hostile environment. Rather,
a diluted version of the code in which the next of kin are kept informed of the
progress of any investigation through a military liaison officer, as the UK armed
forces presently do, would, it is submitted, comply with the requirement to involve
the victim’s next of kin in the investigation.

It is likely that in terms of providing sufficient means to conduct an
independent and impartial investigation, the UK has the resources available to
comply with the procedural requirements of the right to life. The extent to which
they are utilised would be dependent upon establishing robust doctrine and
standard operating procedures.

4.11.7 Service Inquiry

In the event of death or serious injury to any person whilst in the custody268 of UK
armed forces a statutory requirement exists to convene a service inquiry.269 This
requirement extends to operational theatres.270

A service inquiry can run

independently of any military police criminal investigation.

It is therefore

necessary to assess the extent to which a service inquiry can comply with the
procedural element of the right to life both in isolation and as part of a wider
investigatory process.
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4.11.7.1

Hierarchical, practical and institutional independence of the

service inquiry

Service inquiries lack any degree of hierarchical, practical or institutional
independence. The decision to initiate a service inquiry, while regulated by statute
is taken by a military officer in the chain of command of those involved in the
death.271 The service inquiry is conducted by members of the armed forces, who
unlike military police officers, are not independent of the chain of command.272
The final service inquiry report is reviewed by senior officers, and can be amended,
prior to publication.273

Notwithstanding these significant limitations, other elements of the service
inquiry process provide those conducting the investigation with wide-ranging
authority to fully investigate the circumstances surrounding, for example, a death
in military custody and make recommendations as to referral for criminal
investigation or closing down detention facilities. The powers of those conducting
a service inquiry are derived from statute274 and include the power to require that
evidence is given on oath, the power to compel the attendance of witnesses through
the issue of a summons by a judge advocate275 and the ability to secure the
entitlement that the affected person(s) are present during the service inquiry
process.276

Furthermore, service inquiries are allocated significant financial
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resources,277 have access to legal advice, and can commission reports from any
independent experts in order to determine the cause of death. This can include
access to independent medical and forensic experts.

4.11.7.2

Public scrutiny of the service inquiry report

Redacted versions of high profile service inquiry reports that remove the names of
those involved in the incident are published by the UK government on the
internet278 and are available for widespread public scrutiny. Other service inquiry
reports are available through the UK freedom of information process.279 To this
extent, service inquiries undoubtedly comply with this discrete element of an
effective investigation as defined by the ECtHR.280

4.11.7.3

Involvement of next of kin in the service inquiry process

A positive aspect of the service inquiry process is the ability for the next of kin to
be involved in the process.281 To this extent service inquiries comply with this
discrete element of an effective investigation as required by the ECtHR.282
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4.11.7.4

Compliance of the service inquiry process with the procedural

element of the right to life

It is clear that service inquiries are not, and do not purport to be, fully compliant
with the procedural element of the right to life.283 Notwithstanding, with some
modification enabling independence from the military chain of command they
would be an effective way of complying with the investigatory element of a state’s
procedural right to life obligations. They would not, due to the information they
adduce not being admissible in criminal proceedings, contribute towards the
‘punishment [in a criminal sense] of any alleged perpetrator’.284

Ultimately,

therefore, in their present form they are of limited value in ensuring that a state
fully complies with its procedural right to life obligations.

4.12

UK Military justice system

In Al-Skeini, the ECtHR restated the requirement that ‘any investigation must be
effective in the sense that it is capable of leading to a determination of whether the
force used was or was not justified in the circumstances and to the identification
and punishment of those responsible.’285 [my emphasis] When members of the UK
armed forces operate overseas, the available methods of punishment are either
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through the military disciplinary or administrative processes. The disciplinary
process is governed by the Armed Forces Act 2006 and culminates in trial by Court
Martial. The administrative process is governed by the principles of employment
law and regulated by tri-service286 policy. Where a violation of the right to life is
alleged that amounted to murder, in that there was a no justification for the killing
under international humanitarian law, the matter would fall within the disciplinary
sphere and ultimately be tried by Court Martial. The extent to which the Court
Martial system and appellate structure comply with the procedural element of
Article 2 has been examined within this context by the ECtHR287 and must be
considered here.

The decision on whether or not to prosecute an allegation of murder
committed during armed conflict is made by the Director of Service
Prosecutions288 at the Service Prosecuting Authority. In the past, the Commanding
Officer of the individual against whom serious allegations289 had been made had
the discretion not to forward the case for prosecution if they considered it was not
necessary to do so. This obvious failing was criticised by the ECtHR290 and
rectified by the Armed Forces Act 2006.291 In respect of serious allegations the
case cannot be considered by the Commanding Officer and will be referred directly
from the service or civilian police investigating the allegation to the Director of the
Service Prosecuting Authority in all circumstances.292
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The Service Prosecuting Authority was established in response to the
cumulative effect of a number of criticisms of the ECtHR, due to the lack of
independence and impartiality in the UK military justice system.293 As such, its
senior prosecutor and director is an experienced civilian lawyer who is entirely
independent of the military chain of command and accountable only to the
Attorney General for the conduct of cases. The Director of Service Prosecutions
has wide-ranging statutory powers to bring charges independent of the military
chain of command and can act with complete autonomy.294 A decision not to
prosecute a case is subject to judicial review by the Divisional Court and as a
consequence a further independent safeguard exists. It is therefore likely that once
a case arrives at the Service Prosecuting Authority there is a sufficient degree of
independence in the prosecutorial decision-making process not to contravene the
procedural element of Article 2. This independence has been confirmed by the
domestic courts in Ali Zaki Mousa (No. 1).295 Following a decision to prosecute a
case it enters the military justice system.

The military justice system consists of first instance trial by Court Martial,
appeal to the Court Martial Appeal Court,296 thereafter to the Supreme Court and
ultimately, on ECHR matters, to the ECtHR. In Jaloud,297 the ECtHR made an
assessment of the independence of the Netherlands Military Chamber of the Court
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of Appeal due to the presence of one military member on its three person panel. It
concluded that because the military member was not subject to ‘military authority
and discipline’ their functional independence and impartiality were the same as a
civilian judge and, therefore, they were sufficiently independent for the purposes of
Article 2, ECHR.298 In other circumstances,299 however, the ECtHR ‘has found
that….courts do not fulfill the requirement of independence imposed by Article 6,
ECHR of the Convention, due to the presence of a military judge whose
participation gives rise to legitimate fears that the court may be unduly influenced
by considerations which had nothing to do with the nature of the case.’300
Notwithstanding the reference to Article 6, ECHR above, it is contended that for
the purposes of an assessment of the independence in respect of the procedural
element of Article 2, ECHR the analysis is the same as that of the ECtHR in
Jaloud301 with specific reference to the requirement of ‘functional independence
and impartiality.’ As such, the independence and impartiality of the UK Court
Martial must be considered.

In respect of the UK Court Martial system, the panel deciding upon guilt or
innocence consists entirely of military officers with a civilian Judge Advocate
presiding.302 The independence and impartiality of this system in respect of the
composition of the Court Martial has been challenged unsuccessfully on Article 6,
ECHR grounds, namely that the Court Martial members were all military officers
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and therefore could not be independent of the military chain of command.303 The
ECtHR considered that the military officers were sufficiently independent of the
chain of command due to the clear directions given to them by the Judge Advocate
in respect of their oath and deliberations, the possibility of a prosecution for
perverting the course of justice under the common law for any officer using their
superior rank to unduly influence another Court Martial member and the fact that
the Court Martial members could not be reported upon for their decision in a Court
Martial.304 Given the further safeguards inherent in the Court Martial Appeal
Court that consists of three civilian Court of Appeal or High Court Judges, has no
military representatives and can hear cases on procedural or substantive grounds, it
is likely that this element of the military justice system complies with the
procedural element of the right to life as considered in Jaloud. Where a future
challenge based upon Article 2, ECHR may be successful is not in the composition
of the Court Martial, but rather in the voting regulations they adopt.

In the Court Martial system the determination of guilt or innocence is on a
simple majority basis of the voting members, namely the military officers
present.305 In cases of murder this would be either five306 or, more likely, seven307
officers. This is compared to the UK civilian court system where in the Crown
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Court of England and Wales the jury of twelve members is required at the outset to
reach a unanimous verdict.308 If this is not possible then after a minimum of two
hours309 the judge may issue a majority verdict direction that must be complied
with.310 When this is given, the verdict of the jury need not be unanimous if, in a
case where there are not less than eleven jurors, ten of them agree on the verdict311
or in the case where there are ten jurors, nine of them agree on the verdict.312 As a
consequence this creates a high threshold upon which to establish guilt.
Recognizing that the offence under consideration at a Court Martial or in the
Crown Court would be exactly the same, namely murder, the unfairness is
immediately apparent in that the threshold at which a member of the armed forces
could be acquitted in the Court Martial is significantly lower. This issue has been
considered by the Court of Appeal313 where they held that based on the ECtHR
judgments314 in which the Court considered the Court Martial system to be
incompatible with Article 6 on alternative grounds,315 the fact that they made no
comment obiter on the issue of the voting regime does not conclusively determine
that this element of the process is compatible with Article 6.316
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Recalling the ECtHR’s judgments in Bryan317 and Pullar318 the
independence and impartiality of a tribunal must be both objectively and
subjectively justifiable.319 If litigated within the context of Article 2, ECHR, the
composition of the court-martial combined with the relative ease with which fellow
members of the armed forces may arrive at a not guilty verdict, conceivably due to
having a degree of sympathy with the defendant given the demanding
circumstances within which the murder took place, could result in a lack of
subjective independence. It is equally significant that this issue could not be
resolved by way of appeal to the Court Martial Appeal Court as the person alleging
the violation of Article 2 is entitled to a first instance tribunal not an appellate
structure that complies with the requirements of Article 2.320

This lack of

subjective independence could be easily resolved by trying matters that involve an
allegation of murder committed by members of the armed forces during armed
conflict in the Crown Court. At present, it is arguable that the Court Martial
system would not comply fully with the procedural element of Article 2 as
considered and elucidated in Jaloud. Moreover, the fact that a Court Martial has
been conducted into, for example, a death in custody during armed conflict does
not necessarily comply with the procedural element of Article 2. Those considered
responsible for the death of Mr. Baha Mousa while in UK armed forces custody in
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Iraq were tried by Court Martial,321 yet a public inquiry was convened that
examined, inter alia, the Court Martial proceedings.

4.13

Public Inquiry

The UK government have ordered public inquires under the Inquires Act 2005 on
two occasions in respect of the activities of UK armed forces during Operation
Telic II in Iraq that took place from 2003 onwards. The inquires relate directly to
alleged violations of the substantive and procedural elements of the right to life.

On 14 May 2008 the Secretary of State for Defence appointed a retired
judge, Sir William Gage, to conduct a public inquiry into the death of Mr. Baha
Mousa who died on 14 September 2003 while in the custody of UK armed forces.
The terms of reference for the inquiry were as follows:

‘To investigate and report on the circumstances surrounding the death of
Baha Mousa and the treatment of those detained with him, taking account
of the investigations which have already taken place, in particular where
responsibility lay for approving the practice of conditioning detainees by
any members of the 1st Battalion, The Queen’s Lancashire Regiment in
Iraq in 2003, and to make recommendations.’322
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The report was published on 8 September 2011, ran to 3 volumes and made 73
recommendations.

It considered in detail issues relating to international

humanitarian law and right to life obligations including government policy and
higher level doctrine, training provided to those handling detainees, military
commands and orders in respect of the treatment of detainees, soldier’s cards
regulating the use of force and interrogation techniques, tactics and procedures. In
Al-Skeini, the ECtHR recognized that a full public inquiry into the death of Mr.
Baha Mousa complied with the UK government’s procedural obligations under
Article 2.323

A requirement for a second public inquiry was conceded by the Secretary of
State for Defence during proceedings in the Divisional Court324 in respect of
further allegations, brought by relatives of Mr. Hamid Al-Sweady, of mistreatment
or unlawful killing by UK armed forces in Iraq.

This public inquiry was

established on 29 November 2009, conducted by Sir Thayne Forbes, and the report
was published on 17 December 2014. The terms of reference for the inquiry were
as follows:

‘To investigate and report on the allegations made by the claimants in the
Al-Sweady judicial review proceedings against British soldiers of (1)
unlawful killing at Camp Abu Naji on 14 and 15 May 2004, and (2) the illtreatment of five Iraqi nationals detained at Camp Abu Naji and
subsequently at the divisional temporary detention facility at Shaibah
Logistics Base between 14 May and 23 September 2004, taking account of
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the investigations which have already taken place, and to make
recommendations.’325

Sir Thayne Forbes rejected most of the allegations made. He did, however, inter
alia, make specific recommendations in respect of the shooting incident review
policy in the following terms:

‘A Shooting Incident Policy should be drafted which is achievable in
practice in Theatre, which is compliant with Article 2 of the ECHR and
which enables the ascertainment of the relevant facts leading up to, during
and consequent upon the Shooting Incident by an independent body such as
the Royal Military Police within a time limited but reasonable period after
the Shooting Incident.’326

The UK policy for shooting incident review and the associated procedures are
considered infra at 4.11.2.

The public inquiry report also made a specific

recommendation in relation to the training of armed forces personnel to enable the
UK to comply with its right to life obligations. Namely that not only must the
training (in the lawful use of lethal force in armed conflict pursuant to the state’s
international humanitarian law obligations) take place, but it must be well
documented and recorded in order to establish an auditable trial in the event of
future litigation. The report recommended thus:
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‘All training material should be dated, appropriately retained and archived
in such a way that it can easily be established when the training material
was composed, when it came into force and the period during which it
remained in force.’327!

Notwithstanding the judgment in Al-Skeini that determined a public inquiry
complies with the procedural element of Article 2,328 taken in isolation a
contradiction arises within the case. At paragraph 166 in Al-Skeini the ECtHR
restated the requirement that ‘any investigation must be effective in the sense that it
is capable of leading to a determination of whether the force used was or was not
justified in the circumstances and to the identification and punishment of those
responsible.’329 [my emphasis] A public inquiry does not, however, have any
power to make any determination in respect of any person’s criminal or civil
liability.330 In order for an individual or individuals that were prima facie liable as
state agents for a state’s violation of the right to life to be punished, a further
judicial hearing would have to take place. Within the context of the armed forces
this would be a trial by Court Martial or criminal proceedings in the Crown Court
or International Criminal Court. Clearly this would only be relevant in respect of
an alleged violation of the substantive element of the right to life.
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A public inquiry has no prosecutorial function or mandate to make a
determination of criminal wrongdoing, it can, however, make recommendations
regarding further criminal investigation of issues that have arisen during the
proceedings. Such recommendations were made by Sir William Gage in the Baha
Mousa public inquiry and have been endorsed and adopted by the government. In
relation to the activities of the UK armed forces in Iraq that may have violated the
UK’s right to life obligations, the investigation and potential prosecution of these
allegations are being considered by the Iraq Historic Allegations Team (IHAT) and
the Iraq Historic Allegations Prosecution Team (IHAPT) at the Service Prosecuting
Authority.

4.14

Iraq Historic Allegations Team - The role of the Iraq Historic

Allegations Team

The establishment of IHAT was announced to Parliament on 1 March 2010. Its
purpose is, inter alia, ‘to review and investigate allegations of abuse of Iraqi
civilians by UK armed forces personnel in Iraq during the period of 2003 to July
2009.’331 These allegations include, inter alia, murder and manslaughter and cover
the period during which UK armed forces were in military occupation of Iraq and
therefore both the substantive and procedural elements of the right to life must be
addressed by the investigations. Beyond the deaths examined in the Baha Mousa
public inquiry, evidence has been adduced to support the assertion that several Iraqi
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citizens died whilst in UK custody. This evidence included fragmentary orders332
from UK legal advisors in Iraq at the material time.333 It is indisputable that there
is prima facie evidence to suggest that violations of the right to life have occurred
whilst individuals were within the ‘jurisdiction’ of UK armed forces.

These

potential violations must therefore be investigated.

IHAT has specifically recognized its human rights obligations thus, ‘work
with investigative independence but in partnership with other key organisations to
deliver an effective criminal investigation into allegations of murder, abuse and
torture.

This is a vital constituent part of the UK’s obligation to conduct a

European Court of Human Rights (ECHR) compliant investigation into these
allegations.’334 The IHAT investigations are expected to conclude by 2019 and, at
present, there are 57 allegations of unlawful killing under investigation.335

4.14.1 Composition, independence and criticisms of IHAT
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As a consequence of litigation the composition of IHAT has been modified since
its inception. In Ali Zaki Mousa (No. 1)336 the Court of Appeal held that the
involvement of Royal Military Police in the IHAT process, many of whom had
been present in Iraq at the material time, did not comply with the procedural
requirement for independence. In their assessment of the scope of independence
the Court of Appeal relied on the ECtHR judgment in Jordan that stated, ‘it may
generally be regarded as necessary for the persons responsible for and carrying out
the investigations to be independent from those implicated in the events. This
means not only a lack of hierarchical or institutional connection but also a practical
independence.’337 The Court of Appeal further refined the issue by focusing on the
requirement for independence as a matter of perception citing Lord Steyn, ‘public
perception of the possibility of unconscious bias is the key.’338 In doing so it is
arguable that the Court of Appeal have elevated the requirement for independence
beyond that required by the ECtHR. As a consequence of the judgment in Ali Zaki
Mousa (No. 1) all Royal Military Police investigators were removed from IHAT
and replaced by Royal Navy339 or civilian police investigators.

Within IHAT there is an investigation team dedicated specifically to the
investigation of deaths that are attributable to UK armed forces both within UK
controlled detention facilities and outside. At its inception the UK government
stated that the latter category would be without prejudice to any substantive or
procedural right to life obligations. In light of the Divisional Court judgment in Al!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Saadoon and Others340 this position is no longer supportable as the Divisional
Court clearly stated that the UK’s jurisdiction at the time under consideration by
IHAT extended to circumstances in the British controlled areas of Iraq outside
military compounds and detention facilities.

The independence of IHAT was subject to further scrutiny in Ali Zaki
Mousa (No. 2)341 where it was claimed that the reconstituted IHAT was not
sufficiently independent due to the presence of military (Royal Navy) investigators
and that, even if it were, it was inevitable that a public inquiry would be necessary
and should be established immediately.342

The court concluded that the

reconstituted IHAT was sufficiently independent for the purposes of Article 2,
ECHR in that the Royal Navy police were sufficiently independent to discharge
their duties as they were outside the military chain of command, had not served in
Iraq at the material time, and their investigations were particularly thorough.343 In
addition, the court concluded that the prosecutorial function vested in the Director
of Service Prosecutions was also sufficiently independent save for a discrete issue
in respect of the Royal Navy police disciplinary chain of command that has
subsequently been addressed by the Royal Navy.344
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Despite concluding that the reconstituted IHAT was sufficiently
independent for the purposes of Article 2, the court were critical of the extent to
which IHAT has discharged its investigative duty. In order to aid their analysis the
court divided the cases being investigated by IHAT into three categories thus:

i) Cases where there will be no IHAT investigation and so no prospect of
any further prosecution (“Category 1 cases”).
ii) Cases where there has been a previous prosecution and IHAT is now
investigating or about to investigate with a view to considering whether
there should be a prosecution (“Category 2 cases”).345
iii) Cases where there has been no previous prosecution and IHAT is now
investigating or about to investigate whether there should be a prosecution
(“Category 3 cases”).346

In respect of category 1, the court concluded that there was no impediment to
further investigations and this ought to be conducted expeditiously. In respect of
category 2, the court concluded that the likelihood of any further prosecutions was
remote due to the 10 years that had elapsed since the deaths and the remote
prospect of any forensic evidence to support any prosecutions. They invited the
Director of Service Prosecutions to make an expeditious determination in respect
of these cases.

In respect of category 3, the court proposed an inquisitorial

framework in which to more efficiently progress these cases and therefore
discharge the state’s Article 2 obligations.
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The Divisional Court further held that where a prosecution is undertaken
the state’s Article 2 duty is complied with. In cases where it has already been
determined that there will not be a prosecution, however, the court considered that
the state’s ‘full Article 2 duties would not have been performed.’347 Despite their
being a coroner’s inquests into one of the deaths under consideration (Mr Naheem
Abdullah) in which it was concluded there was no case to answer, the Divisional
Court held that as the jurisdiction of UK coroners does not extend to deaths
abroad,348 notwithstanding a coroner’s inquest being an ECHR compliant inquiry,
it could not be used to comply with the UK’s Article 2 obligations where there was
not a prosecution. The court then provided guidance as to how IHAT could
comply with the UK’s Article 2 obligations. The court identified the material
factors in respect of the investigations into deaths in Iraq that fell within the UK’s
jurisdiction as, first, establishing the facts;349 second, the very serious nature of the
allegations namely very serious misconduct by members of the armed forces;350
third, systemic abuse and lack of training;351 and, finally, the responsibility of
command.352 Having identified these factors, the court concluded that IHAT was
not discharging the state’s Article 2 obligations for the following reasons. First,
IHAT had failed to deal expeditiously with the decision to prosecute cases.
Second, IHAT is not accessible to the public. Third, there has been no contact with
the next of kin during the IHAT process. And finally, there is no evidence that
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IHAT is examining the wider issues of failures in training, supervision and
leadership of armed forces personnel during the Iraq campaign.353

4.14.2 Compliance with right to life obligations

In light of the criticisms of the divisional court in Ali Zaki Mousa No. 2 IHAT has
been restructured to address the areas of concern. The resources available to IHAT
have been increased and the organisation now employs 145 personnel. A specific
prosecution team, the Iraq Historic Allegations Prosecution Team (IHAPT), has
been established under the control of the Director of Service Prosecutions to bring
to Court Martial the investigations that have been concluded by IHAT where the
evidential sufficiency and service interest tests are satisfied. Greater transparency
has been included in the process with quarterly updates from IHAT being
published, next of kin being involved in the process and consideration being given
to wider institutional failings in training, supervision and leadership.354
Notwithstanding these efforts it is unlikely that any action taken now can rectify
the failings of IHAT to date in a significant number of cases.

The delay in the overall investigatory process is likely to result in a
significant number of cases never being prosecuted at Court Martial and therefore
the UK cannot be said to have discharged its Article 2 obligations in respect of
those matters. IHAT is due to complete its investigations by 2019 some 15 or 16
years after the alleged incidents occurred.

Furthermore, with respect to the
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completed investigations355 the victim’s next of kin have not been involved to the
extent necessary to safeguard their interests.356 Again, any retrospective action in
unlikely to rectify this failing and thus the UK cannot be said to have discharged its
Article 2 obligations in respect of these cases.

Where recent allegations have emerged and been reported to IHAT it may
be possible to comply with the procedural requirement of Article 2, ECHR if these
matters are processed in light of the criticisms in Ali Zaki Mousa (No. 2)357 and the
guiding principles clearly elucidated by the ECtHR in Al-Skeini.358

Recognising

that the Divisional Court has confirmed the independence of IHAT, it is essential
that the outstanding allegations in respect of right to life violations are handled
expeditiously, allow for the possibility of public scrutiny and, where possible,
involve the victim’s next of kin.

At present there are circa 900 outstanding

allegations yet to be accepted by IHAT of which, based on previous accepted cases,
approximately 30% could relate to right to life violations.359

4.14.3 IHAT relationship with the prosecutorial function
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358
Al Skeini v the United Kingdom, para. 167.
359
Iraq Historic Allegations Team (IHAT) Quarterly Update – October to December 2014, dated 15
February 2015.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/411437/20150216Qupdate_Oct_Dec2015.pdf [accessed 3 May 2015].
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The prosecutorial function in respect of IHAT cases is now conducted by the
IHAPT under the control and supervision of the Director of Service Prosecutions at
the Service Prosecuting Authority.

The entire process is independent of the

military chain of command, notwithstanding the involvement of military personnel
in an investigatory role. The mere presence of military personnel in IHAT and
IHAPT is not sufficient to impugn the independence of the process.360 Cases under
investigation by IHAT proceed directly to the IHAPT and do not involve the
military chain of command or the Commanding Officer of the individual(s) against
whom the allegations are made.361

4.15

Role of Iraq Historic Allegation Prosecution Team

The IHAPT is an independent prosecutorial body charged solely with the
prosecution of matters emerging from IHAT. The IHAPT is led by a Royal Navy
barrister serving in the rank of Captain who is accountable to the Director of
Service Prosecutions. The Royal Navy barrister is not in the military chain of
command for reporting purposes and not within the Royal Navy chain of command
for disciplinary purposes. Recognizing the observations of the Divisional Court in
respect of Royal Navy police in Ali Zaki Mousa No. 2, these measures are
sufficient to ensure the independence of this officer. The remainder of the IHAPT
consists of military lawyers who are outside the military chain of command and
civilian lawyers who are not subject to the Armed Forces Act 2006 or military
disciplinary procedures.

As such, those charged with making prosecutorial

decisions at every level can be considered sufficiently independent with reference
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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!Ali Zaki Mousa No. 2, paras. 108-114.!
Schedule 2, Armed Forces Act 2006.
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to the requirement for ‘hierarchical, institutional, practical’362 and arguably
perceptional363 independence.

Once a case arrives at IHAPT, a standard

prosecutorial assessment is made in relation to whether or not there is a realistic
prospect of conviction and whether it is in the Service interest364 to proceed with
the case. Again, the decision making process within IHAPT complies with the
procedural element of the right to life. Similarly, when a case is taken forward for
prosecution at Court Martial the proceedings occur in public and to this extent
comply with an element of the procedural element of Article 2. The limitations of
the Court Martial system are briefly considered at 4.12 and reveal some areas for
potential challenge in respect of Article 2 compliance.

4.16

An inquisitorial approach at IHAT and the right to life

In Ali Zaki Mousa No. 2 the President of the Queen’s Bench Division and Mr.
Justice Silber extolled the virtues of an inquisitorial approach, adapted from that
used in a coronial inquest, to the remaining cases at IHAT.365 Their approach has
much to be commended, as it would comply with the procedural requirements of
the right to life by being accessible to next of kin, subject to public scrutiny, and
sufficiently independent of the military chain of command. Unfortunately, it is not
a panacea. If during the course of an inquisitorial process it became apparent that a
prosecution should be brought the process would have to be halted and a criminal
investigation commenced. Rather than aiding the expeditious handling of cases
this would create yet further delay. An inquisitorial process could not satisfy the
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!Jordan v the United Kingdom, para 106.!
!Ali Zaki Mousa No. 1.!
364
This is the military equivalent of the public interest test.
365
!Ali Zaki Mousa No. 2, paras. 212-225.!
363
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requirement for an individual to be prosecuted for their role in any violation of the
right to life and therefore is of limited utility.

4.17

IHAT and IHAPT relationship with the International Criminal Court

On 13 May 2014 the Prosecutor of the International Criminal Court, pursuant to
Article 15(2)366 of the Rome Statute, re-opened a preliminary examination into
allegations of systematic abuse of Iraq detainees by UK armed forces in Iraq
between 2003 and 2008.

This decision followed the submission of a

communication to the ICC by the European Center for Constitutional and Human
Rights and Public Interest Lawyers.367 In the communication a series of allegations
are made against UK armed forces operating in Iraq at the material time and the
UK government including conduct that amounts to an alleged violation of the
substantive element of the right to life in respect of at least 8 Iraq citizens who died
in UK custody.368 Within the context of the communication it is alleged that the
actions of UK armed forces are categorized as war crimes pursuant to Article
8(2)(a)(i)369 of the Rome Statute.
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Article 15 (2) The Prosecutor shall analyse the seriousness of the information received. For this
purpose, he or she may seek additional information from States, organs of the United Nations,
intergovernmental or non-governmental organizations, or other reliable sources that he or she deems
appropriate, and may receive written or oral testimony at the seat of the Court.
367
The communication, dated 10 January 2014, can be found at http://www.publicinterestlawyers.co.uk/go_files/files/ZKHQ6FDDKWA4.pdf![accessed 3 May
2015].
368
Ibid., p. 101-109.
369
For the purpose of this Statute, ‘war crimes’ means:
(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following
acts against persons or property protected under the provisions of the relevant Geneva Convention:
(i) Wilful killing;
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Despite Iraq not being a signatory to the Rome Statute, the ICC has
jurisdiction over matters alleged pursuant to Articles 12370 and 13371 of the Rome
Statute as the UK is a signatory,372 subject to the gravity threshold of Article 8(1)
being met373 and the admissibility provisions of Article 17(a).374

It is not necessary to examine the threshold requirement of Article 8(1),
Rome Statute in detail here; suffice it to say that is has been contended that it can
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Rome Statute, Article 12, Preconditions to the exercise of jurisdiction
A State which becomes a Party to this Statute thereby accepts the jurisdiction of the Court with
respect to the crimes referred to in article 5.
In the case of article 13, paragraph (a) or (c), the Court may exercise its jurisdiction if one or more
of the following States are Parties to this Statute or have accepted the jurisdiction of the Court in
accordance with paragraph 3:
(a) The State on the territory of which the conduct in question occurred or, if the crime was
committed on board a vessel or aircraft, the State of registration of that vessel or aircraft;
(b) The State of which the person accused of the crime is a national.
If the acceptance of a State which is not a Party to this Statute is required under paragraph 2, that
State may, by declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court
with respect to the crime in question. The accepting State shall cooperate with the Court without
any delay or exception in accordance with Part 9.
371
Rome Statute, Article 13, Exercise of jurisdiction
The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance
with the provisions of this Statute if:
(a) A situation in which one or more of such crimes appears to have been committed is referred to
the Prosecutor by a State Party in accordance with article 14;
(b) A situation in which one or more of such crimes appears to have been committed is referred to
the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United
Nations; or
(c) The Prosecutor has initiated an investigation in respect of such a crime in accordance with
article 15.
372
The United Kingdom deposited its instrument of ratification of the Rome Statute on 4 October
2001. The ICC therefore has jurisdiction over war crimes, crimes against humanity and genocide
committed on the territory of the United Kingdom, or by UK nationals as of 1 July 2002,
representing the date of the entry into force of the Rome Statute.
373
On the 9 February 2006 the then Chief Prosecutor of the ICC considered that, inter alia, this
threshold had not been meet in respect of the conduct of the UK armed forces in Iraq and therefore
did not order an investigation pursuant to Article 15(3) of the Rome Statute. This decision can be
found at - http://www.icc-cpi.int/NR/rdonlyres/04D143C8-19FB-466C-AB774CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf [accessed 3 May
2015].
374
Rome Statute, Article 17, Issues of admissibility:
1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case
is inadmissible where:
(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the
State is unwilling or unable genuinely to carry out the investigation or prosecution
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be applied with a significant degree of discretion and therefore affords a wide
margin for interpretation. The ICC consider that,

‘For war crimes, a specific gravity threshold is set down in Article 8(1),
which states that “the Court shall have jurisdiction in respect of war crimes
in particular when committed as part of a plan or policy or as part of a
large-scale commission of such crimes‟. This threshold is not an element of
the crime, and the words “in particular‟ suggest that this is not a strict
requirement. It does, however, provide Statute guidance that the Court is
intended to focus on situations meeting these requirements. According to
the available information, it did not appear that any of the criteria of Article
8(1) were satisfied.’375

Schabas summarises the threshold requirement of Article 8(1) as ‘an expedient to
be invoked opportunistically rather than a meaningful legal norm.’376 This issue is
of significance for IHAT as the Prosecutor of the ICC cannot, pursuant to Article
17(1)377 of the Rome Statute, assert jurisdiction over a matter that is being
investigated and prosecuted by a State Party. This clause is not absolute however
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Chief Prosecutor of the ICC, letter to senders re. Iraq, dated 9 February 2006, p. 8.
William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute
(Oxford University Press, 2010), pg 202.
377
Rome Statute, Article 17 (1)
Issues of admissibility
Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case is
inadmissible where:
(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the
State is unwilling or unable genuinely to carry out the investigation or prosecution;
(b) The case has been investigated by a State which has jurisdiction over it and the State has
decided not to prosecute the person concerned, unless the decision resulted from the unwillingness
or inability of the State genuinely to prosecute;
(c) The person concerned has already been tried for conduct which is the subject of the complaint,
and a trial by the Court is not permitted under article 20, paragraph 3;
(d) The case is not of sufficient gravity to justify further action by the Court.
376
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and Article 17(2) reflects the procedural elements of Article 2, ECHR in that the
proceedings must be independent 378 and handled expeditiously.379

Despite a clear difference in focus and threshold, the framework for the
investigation and prosecution of violations of the right to life and the war crime of
wilful killing bear remarkable similarities and afford IHAT an opportunity to
comply with the UK’s procedural Article 2, ECHR obligations in respect of the
matters yet to be investigated as well as the UK’s duties pursuant to the Rome
Statute. In order to do so, however, the organisation must be properly resourced
and adopt the changes in procedure recommended by the Divisional Court380 and
elucidated by the ECtHR.381

4.18

NATO investigation procedures following death in armed conflict

Where the UK contribute armed forces to a NATO operation a NATO led
investigatory procedure can run in parallel to, but independent of, the UK serious
incident report and shooting incident review processes.382

The NATO
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Article 17(2)
In order to determine unwillingness in a particular case, the Court shall consider, having regard to
the principles of due process recognized by international law, whether one or more of the following
exist, as applicable:
(a) The proceedings were or are being undertaken or the national decision was made for the
purpose of shielding the person concerned from criminal responsibility for crimes within the
jurisdiction of the Court referred to in article 5;
(c) The proceedings were not or are not being conducted independently or impartially, and they
were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent
to bring the person concerned to justice.
379
Article 17 (2) (b)
There has been an unjustified delay in the proceedings which in the circumstances is inconsistent
with an intent to bring the person concerned to justice;
380
Ali Zaki Mousa No. 2, paras 171-197.
381
Jaloud v the Netherlands paras. 195-196.
382
Written evidence to the House of Commons Defence Select Committee from the Ministry of
Defence in respect of operations in Afghanistan at:
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investigatory process is typically only instigated where there are a significant
number of civilian casualties or a ‘friendly fire’ incident and there is therefore a
requirement to independently assess whether the extant rules of engagement were
adhered to.383

In Afghanistan, this process was conducted by a Joint Initial

Assessment Team (JIAT) composed of both ISAF personnel and, if required,
Afghan armed forces or civil servants. The JIAT process was initiated by the
military commander, typically a US General, at the ISAF Joint Command
Headquarters in Kabul and could be terminated at their command. In reality the
report produced by the JIAT is not the result of an investigatory process at all, but
merely a fact-finding mission to establish a chronology of events and recommend
changes in military tactics, techniques and procedures to prevent a recurrence
where it has been determined that there has been a loss of civilian life. The JIAT
report was then disclosed to the Afghan government and recommendations taken
forward and compensation paid to the families of civilian victims as required.

The JIAT report has no evidential value and is not admissible in any
disciplinary proceedings that may be taken against UK armed forces personnel who
were involved in the incident under investigation by the UK military chain of
command. Additionally, in any of the current384 or historic385 missions NATO has
not had, and does not have, any disciplinary powers over the armed forces assigned
to the mission. The military disciplinary process is always vested in the national
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmdfence/554/554we02.htm para.
19.5 [accessed 6 April 2015]
383
An illustrative example can be found at http://www.rs.nato.int/images/stories/File/Aug2010/2010-08-CA-175Lashkar%20Gar%20evidence%20points%20to%20ISAF%20caused%20civilian%20casualties%20(
1).pdf![accessed 3 May 2015].!
384
KFOR - Kosovo, Resolute Support – Afghanistan, Operation Active Endeavour, Operation
Ocean Shield - http://www.aco.nato.int/ongoingoperations.aspx![accessed 3 May 2015].
385
For example, ISAF, Afghanistan.
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chain of command. It is clearly apparent therefore that any NATO investigation or
assessment of an incident does not modify in any way or abrogate the UK of its
procedural obligations in respect of Article 2, ECHR and Article 6, ICCPR.

4.19

To what extent do military investigations comply with the UK’s

procedural right to life obligations?

When procedural right to life obligations arise in armed conflict the overarching
framework used by the UK armed forces to investigate and prosecute these cases
does not fully comply with the UK’s obligations. Evidence of this can be found in
the doctrine used as recently as 2014 in Afghanistan that could not satisfy the
requirement for independence given the pivotal role of the Commanding Officer of
the unit involved in the death. Despite the clear guidance of the ECtHR in AlSkeini386 the Commanding Officer still had a discretion not to commence a formal
military police investigation unless an allegation of murder or manslaughter has
been made in which case the matter must be referred to the military police. A
similar power was vested in the battlegroup commander who equally lacked
independence. This issue could be easily resolved by the decision on whether to
commence a formal military police investigation being taken by a military police
officer. This military police officer must be completely detached from the military
chain of command thereby enabling disciplinary, reporting, and functional
independence. In order to provide a further check and a more robust process, the
military police officer should be advised by a legal adviser who is similarly
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Al-Skeini and Others v the United Kingdom, para. 166.
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independent of the military chain of command. Such an approach is support by the
analysis of the Divisional Court in Ali Zaki Mousa No. 2.

Notwithstanding these functional difficulties, once an investigation has
been commenced by the military police sufficient safeguards are in place to ensure
that it complies with the procedural element of the right to life. Structural changes
have been made to the Royal Military Police, Royal Navy Police and Royal Air
Force Police to ensure that they are hierarchically, functionally and, to the extent
required, institutionally independent of the military chain of command when
investigating allegations that amount to violations of the right to life. In light of the
ECtHR judgment in Al-Skeini, military police are now governed by a far more
comprehensive investigatory code and their high-profile investigations are
overseen by an independent Service Police Assurance Advisor.387

Upon completion, a military police investigation is forwarded to the
Director of Service Prosecutions at the Service Prosecuting Authority. Both the
Director and the Service Prosecuting Authority are sufficiently independent of the
military chain of command to comply with the requirements of the procedural
element of the right to life. There may, however, be scope to challenge the
independence of the Court Martial system due to the composition of the court and
voting regulations.

While fully independent itself, the existence of the Court

Martial Appeal Court would not obviate the potential lack of independence of the
Court Martial due to the requirement for independence at the first instance tribunal.
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IHAT has been subject to significant criticism by both the Divisional
Court388 and the Court of Appeal.389 This criticism has focussed on the IHAT’s
lack of independence in its investigatory process and, more recently, in relation to
the manner in which the investigations are being conducted. While the issue of
independence has been resolved to the satisfaction of the Divisional Court390
difficulties remain specifically in relation to the ten cases that have been completed
and wider structural problems more generally. Given the lack of involvement of
the next of kin in, and the lack of opportunity for public scrutiny of, the already
completed cases it is unlikely that these investigations will comply with the
procedural element of the right to life. A significant number of cases remain to be
accepted and investigated by IHAT. In relation to these, IHAT is faced with a
choice. Either they can adopt an inquisitorial approach as recommended by the
Divisional Court391 and used in a coronial inquest or continue with their present
approach, but adapt their procedures to provide greater transparency and include
the victim’s next of kin where possible. In addition, there would have to be
recourse to an independent prosecutorial body on completion of the investigation.
Either procedure would comply with the procedural element of the right to life.

Ultimately, the confluence of a number of discrete failings in both the
overarching process governing the investigations of deaths in armed conflict and
the Court Martial system lead to the inexorable conclusion that as presently
configured the UK does not comply with its procedural right to life obligations.
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These failings are not, however, of such magnitude that they could not be easily
resolved.

4.20

Conclusion

The relationship between international humanitarian law and human rights law
during armed conflict is complex and the law is far from settled. It is submitted
that attempting to resolve the differences between the two bodies of law with
reference to a general all-encompassing theory is not possible due to fundamental
incompatibilities in certain areas. With respect to the use of lethal force, notions of
necessity/absolutely necessary and proportionality are measured against a different,
more permissive, aim in international humanitarian law as opposed to in human
rights law. Notwithstanding these differences, it is submitted that in respect of the
use of lethal force during armed conflict, the two bodies of law can be interpreted
in such a way as to avoid what, on strict interpretation of the provision of the
ECHR, represents a fundamental incompatibility.

A state’s substantive right to life obligations do not cease during armed
conflict. It is submitted, however, that they are modified by reference to the
applicable international humanitarian law such that a violation of the right to life
can only occur where there is a violation of applicable international humanitarian
law that regulates the use of lethal force. Despite differences in the right to life
provisions of the ICCPR and ECHR, it is further submitted that both in
international and non-international armed conflict it is possible to interpret these
obligations with reference to the applicable international humanitarian law. As an
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integral part of identifying the applicable international humanitarian law it is
recognised that a state must make a determination in respect of what amounts to
membership of the military wing of an armed group and taking a direct part in
hostilities in non-international armed conflict. The most convincing analysis of
what amounts to membership of the military wing of an armed group thereby
enabling its members to be targeted at any time is advanced by Sivakumaran.392
Similarly, despite creating a ‘revolving door’ situation of ‘farmer by day and
guerrilla by night,’ the most persuasive analysis of when an individual may be
targeted due to their direct participation in hostilities is that an individual loses
immunity and may be targeted ‘for such time as’ they take a direct part in
hostilities. What actually amounts to taking a direct part in hostilities is beyond the
scope of this study, but must be determined by states, however, and guidance
promulgated to armed forces personnel.

It is further recognized that in the case of Article 2, ECHR interpreting a
state’s right to life obligations in accordance with the applicable international
humanitarian law may result in a violation of treaty interpretation. The ECtHR
have, however, been willing to interpret Article 5, ECHR in a way that arguably
makes the Article 15 derogation provision redundant, lending a degree of
legitimacy to such an approach. It is submitted that current UK doctrine regulating
the use of lethal force in armed conflict is sufficient to comply with the state’s
substantive right to life obligations, if applied correctly. This is the case where the
substantive right to life obligations are interpreted with reference to the applicable
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Sandesh Sivakumaran, The law of non-international armed conflict (Oxford University Press,
2012) pg 360.
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international humanitarian law or considered independently, relying exclusively on
Article 2, as the ECtHR has on occasion done.
A state’s procedural right to life obligations also do not cease during armed
conflict. Unlike a state’s substantive right to life obligations there does not exist a
comprehensive

international

humanitarian

law

framework

applicable

to

investigating deaths during armed conflict. As a consequence, procedural right to
life obligations assume a greater significance. That said, it is submitted that these
procedural right to life obligations are modified to reflect the circumstances present
during armed conflict and can be applied in a less stringent manner than in
peacetime. At present, it is submitted that the investigatory procedures used by the
UK during armed conflict do not fully comply with their procedural right to life
obligations. Ensuring compliance would not, however, create an unduly onerous
burden for military commanders that would adversely affect their ability to achieve
their military objectives.
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CHAPTER 5
THE RIGHT TO LIFE OF ARMED
FORCES PERSONNEL DURING ARMED CONFLICT

5.1

Introduction

In order to determine a state’s right to life obligations in respect of its armed forces
personnel during armed conflict1 a number of issues must be considered. First,
does the jurisdiction of the UK under Article 1, ECHR extend to securing the
protections of Article 2 to armed forces personnel operating overseas in armed
conflict? This issue is addressed infra and, in short, the answer is yes. Second, to
what extent are the substantive Article 2 obligations of states applicable during
armed conflict? Third, in the event of the death of a member of the UK armed
forces during armed conflict, to what extent do the investigatory procedures into
the death comply with the procedural element of Article 2? And, finally, what
effect, if any, does a derogation pursuant to Article 15 have on the state’s Article 2
obligations?
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The Directorate General of Human Rights and Legal Affairs, Council of Europe have considered
this issue (http://www.coe.int/t/dghl/standardsetting/hrpolicy/publications/cmrec_2010_4en.pdf)
and have recommended the following:
1. Members of the armed forces have the right to life
2. Members of the armed forces should not be exposed to situations where their lives would be
avoidably put at risk without a clear and legitimate military purpose or in circumstances
where the threat to life has been disregarded.
3. There should be an independent and effective inquiry into any suspicious
death or alleged violation of the right to life of a member of the armed forces.
4. Member states should take measures to encourage the reporting of acts which are
inconsistent with the right to life of members of the armed forces and to protect from
retaliation those reporting such acts.
5. Members of the armed forces should never be sentenced to death or executed.
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To some the entire notion of members of the armed forces having a right to
life protection during armed conflict is unrealistic and contrary to the purpose of
armed forces.2

It is submitted, however, that the picture to emerge as a

consequence of recent litigation presents a far more nuanced situation where the
duties that members of the armed forces undertake, and the circumstances in which
they undertake them, are significant determinative factors in assessing the extent of
any right to life protections they may have.

5.2

Substantive right to life obligations

Having determined that as a matter of jurisdiction Article 2, ECHR applies to
armed forces operating overseas during armed conflict, the next consideration is to
what extent does the substantive obligation apply? As Lord Hope stated in [Susan]
Smith3 this will ‘vary according to the context’,4 and has not been considered
directly by the ECtHR,5 yet once the jurisdictional rubicon has been crossed it is
contended that some guiding principles must be established.
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Ingrid Detter De Lupis, The Law of War, (1989) Cambridge, Cambridge University Press, p. 180.
Smith and others v Ministry of Defence [2013] UKSC 41. When the term Smith is used this refers
to the Susan Smith case [Smith and others v Ministry of Defence [2013] UKSC 41] as opposed to
the Catherine Smith case [R (Catherine Smith) v Oxfordshire Assistant Deputy Coroner [2010]
UKSC 29; [2011] 1 AC 1]. By way of brief factual background, the human rights law element of
Susan Smith involved the deaths of soldiers during Operation Telic II in Iraq who were killed by
improvised explosive devices while travelling in lightly armoured ‘snatch’ landrovers. In Catherine
Smith, the respondent’s son Smith was a member of the Territorial Army who had been posted to
Iraq in June 2003. He had spent eight days in Kuwait for the purpose of acclimatization. The room
he occupied in Iraq did not have air conditioning. In August 2003 temperatures in the shade reached
in excess of 50 degrees C, which was the maximum that available thermometers could measure. He
reported sick complaining that he could not stand the heat. Some days later he suffered a cardiac
arrest and subsequently died.
4
Smith and others v Ministry of Defence [2013] UKSC 41, para. 64.
5
Smith and others v Ministry of Defence, paras. 69, 109.
3
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It is equally important to note that when considering the state’s right to life
obligations in respect of members of the armed forces during armed conflict, there
exists a positive obligation on the state to protect. In other words, the state must
take steps to ensure that members of the armed forces are afforded the requisite
protection commensurate with the activity they are undertaking. This obligation
can be contrasted with a state’s right to life obligations in respect of individuals
that are affected by the activities of armed forces during armed conflict, where the
state has a largely negative duty not to ‘arbitrarily’ deprive life.

5.2.1

General principles

The Article 2 right to life obligations of states are varied and comprehensive. As
an overarching principle, a state must establish a legislative and law enforcement
framework to protect life.6 Significantly, however, a state also has a positive duty
to, as Lord Hope describes, ‘take preventative operational measures to protect the
lives of those within their jurisdiction.’7 This positive duty occurs at different
levels within the state hierarchy. In the context of the armed forces this can
potentially include the decisions made by government ministers and the senior
echelons of the armed forces and, in the context of armed conflict, military
commanders within the operational theatre and at the lowest level, officers and
senior non-commissioned officers issuing orders on the battlefield.8 This positive
duty consists of ‘framework’ and ‘operational’ duties.
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6

Osman v the United Kingdom (1998) 29 EHRR 245, para. 115.
Smith and others v Ministry of Defence, para. 69.
8
Support for this position can be found in Kalender v Turkey (Application No. 4314/02)
(unreported), 15 December 2009 where a violation of the substantive element of Article 2 was
found in respect of the procedures for disembarking a train at a specific railway station that led to
7
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5.2.2

Framework or operational duties

In his dissenting opinion in Smith9 Lord Mance categorized substantive right to life
duties as a ‘systems or framework duty, viz to establish a framework which is
appropriately protective of life’ and ‘an operational duty, viz “in appropriate
circumstances, a positive duty…to take preventative operational measures to
protect an individual whose life is at risk.”10 Lord Hope adopted a broadly similar
approach and defined the duties thus:

‘The first is a systemic duty, to put in place a legislative and administrative
framework which will [provide]…..effective deterrence against threats to
the right to life. Depending on the facts, this duty could extend to issues
about training and the procurement of equipment before the forces are
deployed on operations that will bring them into contact with the enemy.
The second,.…..is to ensure that, where there is a real and immediate risk to
life, preventative operational measures of whatever kind are adopted to
safeguard the lives of those involved so far as this is practicable.’11

Lord Mance then noted the limitations of such an approach and recognized that, ‘it
is unclear how far the two substantive duties are separated, with middle ground in
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passengers having to cross the track and being killed. Cited by Lord Mance in his dissenting opinion
in Smith.
9
Smith and others v Ministry of Defence, paras. 103, 138.
10
Watts v United Kingdom [2010] 51 EHRR SE66, para. 82.
11
!Smith and others v Ministry of Defence, para. 68.
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between them, or form part of a continuum covering almost every aspect of state
activity.’12

During armed conflict it is rarely possible to neatly compartmentalize the
contributory factors that led to the death of a service person. The ‘snatch land
rover’ cases considered in Smith illustrate the difficulties.

By way of brief

background, the ‘snatch land rover claims’ arose from the deaths of Private Philip
Hewett (the son of the applicant Susan Smith) and Private Lee Ellis. While serving
in Iraq, Privates Hewett and Ellis died when the snatch land rovers in which they
were traveling detonated improvised explosive devices in 2005 and 2006
respectively. The applicants allege that the UK Ministry of Defence was in breach
of its Article 2, ECHR obligation to protect life on the basis that they failed to take
reasonable steps to protect soldiers traveling in ‘lightly armoured’ snatch land
rovers, given the considerable, and known, threat from improvised explosive
devices.

In respect of Smith, when assessing the contributory factors that led to the
deaths, at the very least, the relevant considerations include: the design,
procurement, specification, and deployment of the snatch land rovers; the
intelligence picture relating to the presence of IED and enemy in the specific area
of Iraq at the material time; the training, briefing, and competence of the military
commanders during the operation and the tactical decisions made by those directly
involved in incidents. Clearly, these issues contain elements of both framework
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and operational duties. Similarly, the military board of inquiry13 into the deaths of
six Royal Military Police whilst on routine patrol in Iraq on 24 June 2003
concluded that a significant number of causal factors contributed to their deaths,
including: inadequate command and control, incomplete intelligence, limited
training, and insufficient support whilst on patrol.14

Cognisant of these difficulties, it is not proposed to categorize the duties as
framework or operational, but rather consider the relevant factors as forming a
continuum of actions a state may take to comply with its substantive right to life
obligations. In other words, the circumstances in which armed forces personnel
operate (and are killed) becomes the principal determining factor of the extent of
the state’s substantive right to life obligations, and not any discrete areas such as
procurement decisions. That said, in order to comply with its substantive right to
life obligations, a state would still be required to equip soldiers in the most
effective way, within obvious financial constraints, to best ensure their safety. For
example, if body armour and bulletproof helmets are readily available and can be
supplied to frontline soldiers then they ought to be.

5.2.3

Operational decisions on the battlefield

As a starting point, it is perhaps helpful to attempt to establish the circumstances in
which a member of the armed forces is killed and Article 2 would not be engaged.
In his dissenting opinion in Smith, Lord Mance cited his judgment in Catherine
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Smith15 and categorised such areas as ‘casual errors of judgment or acts of
negligence’ and as ‘operational as opposed to systematic failures.’16 Within the
context of armed forces activity overseas, a distinction must be drawn between
battlefield operations in the face of the enemy in armed conflict at one end of the
spectrum and patrolling in a benign military occupation at the other. It is likely
that courts will offer considerable latitude to military commanders in respect of
assessing their [the state’s] right to life obligations during the ‘heat of battle’ as
opposed to within the relative safety of a main operating base.17 As Lord Hope,
citing Lord Rodger in Catherine Smith, notes in Smith,

‘The best laid plan rarely survives initial contact with the enemy. The best
intelligence cannot predict with complete accuracy how the enemy will
behave, or what equipment will be needed to meet the tactics and devices
that he may use to achieve his own ends. Speed may be essential if the
momentum of an attack is to be maintained or to strengthen a line of
defence. But lines of communication may become stretched. Situations
may develop where it is simply not possible to provide troops in time with
all they need to conduct operations with the minimum of casualties. Things
tend to look and feel very different on the battlefield from the way they
look on such charts and images as those behind the lines may have
available to them.’18
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Lord Hope concludes that, ‘the national interest requires that the law should accord
the widest measure of appreciation to commanders on the ground who have the
responsibility of planning for and conducting operations there’19 and that ‘a court
should be very slow indeed to question operational decisions made on the ground
by commanders, whatever their rank or level of seniority.’20 Read in conjunction
with Lord Mance’s view of errors of judgment and negligence, it can be
convincingly argued that genuine mistakes by military commanders and tactical
decisions made in the heat of battle are unlikely to amount to substantive violations
of Article 2. This is not to suggest that what occurs on the battlefield cannot attract
procedural or substantive Article 2 obligations, but rather that the areas likely to
attract scrutiny in respect of battlefield operations are the way in which military
personnel are trained, deployed, and equipped, rather than the decisions taken by
military commanders in the heat of battle that might expose their subordinates and
colleagues to risk.

5.2.4

Operational decisions not in the face of the enemy

Operational decisions not in the face of the enemy can be defined as those
decisions made by military commanders within the operational theatre in respect of
the planning and conduct of the military campaign. This will include, inter alia,
the deployment and activities of troops such as assessments of troop density within
the area of responsibility, use of air assets, discrete missions against the enemy, the
provision of reinforcements, medical support and evacuation capabilities. Within
the context of UK military operations in Afghanistan these are decisions that would
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be made by the UK commanders physically located in one of the main operating
bases at Camp Bastion, Kandahar airfield or Lashkar Gah. They would therefore
be within a secure compound and, in the strictest sense, not directly in the face of
the enemy. With reference to this category of decisions Lord Hope in Smith stated
that, ‘even where those directing operations are remote in place and time from the
area in which the troops are operating, great care is needed to avoid imposing a
burden on them which is impossible or disproportionate.’21

What might amount to a burden that is ‘impossible or disproportionate’ is a
significant consideration in determining the right to life obligations of states in
respect of their armed forces. By the very nature of military operations there is a
significant risk that a serviceperson may lose their life, and it is axiomatic therefore
that a degree of risk is accepted by those joining the armed forces. In Catherine
Smith Lord Rodger characterised the situation thus, ‘the job of members of the
armed forces involves their being deployed in situations where, as they well know,
opposing forces will be making a determined effort, and using all their resources,
to kill and injure them.’22 It follows that armed forces personnel in whatever
service, specialisation, or rank must expect to encounter situations where they may
be killed by the enemy and placed in situations of mortal danger. In return, it is
also a legitimate expectation of the part of armed forces personnel to be trained,
supported and equipped to an acceptable standard for their tasks and not deployed
into situations where death is inevitable.

Naturally, all military decisions are

subject to constraints and in respect of the operational decisions not in the face of
the enemy this is particularly true. There are, inter alia, a finite number of troops
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with particular skills, limited intelligence information, time constraints and limited
support to the troops conducting the mission. In order to comply with the state’s
substantive Article 2 obligations in respect of operational decisions made by
military commanders not in the face of the enemy, the threshold exists, but is
extremely low. Recognizing the judgment in Smith, the latitude given to states in
the ECtHR judgments in Finogenov, Giuliani and Gaggio and the recognition of
the context of military operations in Hassan it is submitted that provided that the
military commander, based on all available intelligence, does not deploy their
troops into a situation where their death would be inevitable then the substantive
Article 2 obligation would be complied with.

In recent military campaigns, evidence suggests that UK military
commanders have exercised far greater caution than this. While any loss of life in
armed conflict is tragic the casualty rates in Afghanistan23 and Iraq24 support this
assertion. In Afghanistan, for example, the threat of IEDs meant that in areas of
greatest threat patrols were not undertaken at night. Furthermore, each daytime
patrol was led by a soldier using a sophisticated detector called a ‘vallon’ that was
specifically designed to detect low metal content IEDs. There were also significant
resources allocated to the provision of training both prior to deployment to
Afghanistan, and upon arrival in theatre. During operations, military commanders
had the capability to use significant air assets including attack helicopters and
fighter jets to minimise the risk to troops on the ground. There is no evidence to
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suggest that UK military commanders in Afghanistan placed their troops in
situations where their death would be inevitable.

5.3

Military planning

All military planning is subject to constraints.

These can include, inter alia,

limitations on time, numbers of personnel, expertise, equipment, financial
resources, intelligence information and previous campaign experience. Military
planning is therefore a particularly imprecise art, the outcome of which cannot be
accurately predicted. Prior to Operation Desert Storm,25 for example, the Pentagon
were predicting coalition casualties of 30,000 – 40,000. The overall casualty figure
for the entire campaign was 378. As a consequence, and recognizing the latitude
afforded to the Russian authorities in the planning of the rescue operation
following the theatre siege by the ECtHR in Finogenov,26 the Italian authorities in
Giuliani and Gaggio27 and Lord Hope’s view in Smith that, ‘the court must avoid
imposing positive obligations on the state in connection with the planning for and
conduct of military operations in situations of armed conflict which are unrealistic
or disproportionate’28 what emerges is a requirement for the state to do what is
possible within the resources available to protect the lives of their armed forces
personnel in armed conflict, whilst best achieving their military objectives. This is,
however, subject to further qualification. Without any further elucidation Lord
Hope asserts,
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‘It will be easy to find that allegations are beyond the reach of article 2 if
the decisions that were or ought to have been taken about training,
procurement or the conduct of operations were at a high level of command
and closely linked to the exercise of political judgment and issues of policy.
So too if they relate to things done or not done when those who might be
thought to be responsible for avoiding the risk of death or injury to others
were actively engaged in direct contact with the enemy.’29

Absent this qualification, the majority judgment in Smith was comprehensible and
allowed clear guidance to be incorporated into military training, planning and
procurement that recognizes the State’s, albeit low, substantive Article 2
obligations. The inclusion of this sub-clause effectively creates a tiered system in
which the state’s Article 2 obligations are a function not of the decision made, but
rather the level at which it is made. Lord Mance commented thus,

‘I see little attraction in a scheme according to which the acts or omissions
of the man on the ground and the policy-maker in Whitehall give rise either
to no liability at all or only to liability in egregious cases, but the
procurement, training and deployment decisions of a “middle-rank”
commander (query, in Whitehall or in local headquarters or both) are
subject to scrutiny under conventional principles of fault-based liability.’30
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Ultimately, this qualification does little to assist in the provision of a coherent
framework to aid a state’s military planning. Instead, it would be justifiable with
reference to the existing, albeit sparse, ECtHR jurisprudence and the difficult tasks
expected of armed forces to require both government and the armed forces, at all
levels, to do what is possible within the resources available to protect the lives of
their personnel in armed conflict whilst best achieving their military objectives.
Naturally, this would involve a balancing of risk of the loss of life against
achieving the military objective.

5.4

Procurement of military equipment

In Smith, Lord Hope addressed the issue of the procurement of military equipment
and concluded, with reference to Lord Bingham in A v Secretary of State for the
Home Department,31 that,

‘[t]he allocation of resources to the armed services and as between the
different branches of the services, is also a question which is more
appropriate for political resolution than it is by a court’32

and further that,
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‘[i]t does not follow from the fact that decisions about procurement are
taken remote from the battlefield that they will always be appropriate for
review by the courts.’33

Implicit in these remarks is the possibility that these decisions can be ‘appropriate
for review by the courts’ in some instances even when read in conjunction with
Lord Hope’s later remarks where he stated, ‘it will be easy to find that allegations
are beyond the reach of Article 2 if the decisions that were or ought to have been
taken about…procurement …..were at a high level of command and closely linked
to the exercise of political judgment and issues of policy.’34 As such, the question
must again be posed, in what circumstances are these decisions beyond the reach of
Article 2 or inappropriate for review by the courts?

A potential course of action might be to adopt the approaches of Lord
Bingham in A v Secretary of State for the Home Department, Lord Hoffman in
Secretary of State for The Home Department v. Rehman35 and Lord Mance36 in his
dissenting opinion in Smith and remove the question of procurement from the
assessment of Article 2 compliance altogether. As argued by Lord Mance, support
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for this approach can be found in ECtHR jurisprudence in Taylor v United
Kingdom37 and Banks v United Kingdom38 in which the Commission and Court
conclude that in investigating alleged violations of Article 2 and 3, respectively, the
procedural element of each right is satisfied without the requirement to examine
matters, ‘for public and political debate which fall outside the scope of Article 2
and the other provisions of the Convention.’39 or, ‘[t]he wider questions raised by
the case as to the background… are, in the Court’s opinion, matters for public and
political debate which fall outside the scope of article 3 of the Convention.’40

In adopting this approach, however, it is necessary to distinguish the Article
2 obligations of states during armed conflict from the circumstances examined by
the ECtHR in, inter alia, Osman v United Kingdom41, Öneryıldız v Turkey42 and
Stoyanovi v Bulgaria.43 In Osman and Öneryıldız the factual circumstances are
vastly different to situations of armed conflict as they involve a state’s duties
within the public-health sphere and regulation of municipal rubbish dumps,
respectively. In such circumstances the duty of states to provide a framework to
protect the public is correspondingly high as the situations under examination do
not require the affected party to knowingly accept a risk of death. In Stoyanovi a
death occurred during a military training exercise when a parachutist was unable to
open his parachute, having hit his head on the aircraft wheel while exiting the
aircraft. A substantive violation of Article 2 was not alleged by the claimants,
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although the ECtHR addressed this issue briefly in the following terms, ‘positive
obligations will vary therefore in their application depending on the context.’44 It
is contended that not only do the obligations of states vary according to the context,
but where a substantive or procedural violation of Article 2 is not found in relation
to a military training accident, it is extremely unlikely to be found in respect of
military procurement decisions that are remote from the death of troops in armed
conflict and only one of many potential contributory factors. As such, a crucial
distinction must be made between the de jure applicability of substantive Article 2
obligations and the likelihood that, when considered, a de facto violation would be
found.

The ECtHR has repeatedly demonstrated that it is prepared to assess the
extent to which the actions of states comply with their Article 2 obligations during
armed conflict.45 As such, procurement decisions, wherever they are made within
the military or government hierarchy would come within the ambit of the
substantive element of Article 2. The argument advanced by Lord Mance against
such a proposition can be challenged.

In supporting his assertion, Lord Mance relies upon the Commission
finding in Taylor. It is submitted, however, that Taylor must be read in light of
subsequent ECtHR judgments including Stoyanovi46, Öneryıldız,47 Grigoriades48
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and Şen49 in which issues concerning the activities of armed forces are specifically
considered.

In Taylor,50 the Commission acknowledged that the criminal

investigations and inquiry into the killings by the hospital nurse Beverley Allitt did
not consider the organization and funding of the NHS and concluded that, ‘[t]he
wider questions raised by the case are within the public domain and any doubts
which may consequently arise as to policies adopted in the field of public health
are, in the Commission’s opinion, matters for public and political debate which fall
outside the scope of Article 2 and the other provisions of the Convention.’51 This
must, however, be read within the context of Stoyanovi52 in which the ECtHR
considered that,

‘The armed forces… routinely engage in activities that potentially could
cause harm; it is, in a manner of speaking, part of their essential
functioning. Thus, in the present case, parachute training was inherently
dangerous but an ordinary part of military duties. Whenever a State
undertakes or organises dangerous activities, or authorises them, it must
ensure through a system of rules and through sufficient control that the risk
is reduced to a reasonable minimum.’53

Furthermore, in Smith Lord Hope, citing Öneryıldız,54 concluded that the state’s
substantive Article 2 obligations ‘could extend to issues about… the procurement
of equipment before the forces deploy on operations that will bring them into
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contact with the enemy.’55

It is contended, therefore, that fighting in armed

conflict is as much ‘an ordinary part of military duties’56 as parachute training and
therefore the state must ‘ensure… that the risk is reduced to a minimum’.57 This is
turn would include providing the armed forces with the necessary equipment,
subject to obvious financial and practical constraints. Even giving due regard to
the nature of armed forces activity as considered by the ECtHR in Engel58,
Grigoriades59 and Şen60 and recognizing the ‘particular characteristics’ of military
life there is little support in ECtHR jurisprudence to suggest that procurement
decisions made by states cannot, de jure, be considered by the ECtHR.

Second, Lord Mance asserts that as the ECtHR have not considered this
discrete issue, and recognizing that there is ‘wholly insufficient guidance’
regarding it, the UK Supreme Court should not assume that the ECtHR would
consider that substantive Article 2 obligations were applicable in this area. This
view is problematic. In Stoyanovi, Al-Skeini, and Jaloud the ECtHR indicated that
it is prepared to examine in significant detail the circumstances surrounding an
alleged violation of the right to life. Moreover, Lord Mance himself in Catherine
Smith considered that, ‘there is nothing that makes the Convention impossible or
inappropriate of application to the relationship between the state and its armed
forces as it exists in relation to overseas operations, in matters such as, for
example, the adequacy of equipment, planning or training.’61 Ultimately therefore
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in respect of the procurement of military equipment, or lack thereof, it is likely that
the ECtHR would consider this issue to fall within the ambit of Article 2. The
likelihood of the ECtHR finding a violation in this discrete respect, however, is
extremely unlikely.

5.5

Training of armed forces personnel

With regard to military training it is again necessary to distinguish the de jure
application of Article 2 and the likelihood of a substantive violation being found in
respect of inadequate training prior to deployment in armed conflict. It is equally
important to disaggregate right to life obligations of states in respect of deaths in
training prior to deployment to an armed conflict and a death in armed conflict that,
it is asserted, is due to a lack of sufficient training.

In Smith, numerous references are made to military training by Lord Hope
and Lord Mance.62 This is done within two overlapping contexts. First, military
training is used by Lord Mance as a comparator against which a state’s substantive
right to life obligations during armed conflict can be assessed. And, second, the
provision of adequate military training is considered within the context of a state’s
overall right to life obligations during armed conflict.
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Lord Mance appears to accept that a state has substantive right to life
obligations in respect of military training. With reference to parachute training in
Stoyanovi,63 he cites the following:

‘In the present case, parachute training was inherently dangerous but an
ordinary part of military duties. Whenever a state undertakes or organises
dangerous activities, or authorises them, it must ensure through a system of
rules and through sufficient control that the risk is reduced to a reasonable
minimum. If nevertheless damage arises, it will only amount to a breach of
the state's positive obligations if it was due to insufficient regulations or
insufficient control, but not if the damage was caused through the negligent
conduct of an individual or the concatenation of unfortunate events.’64

Lord Mance then, in contradiction to his previous consideration of the right to life
obligations of states in respect of training, asserts:

‘That leaves for consideration whether the … [state’s] … duty involves an
obligation on the part of the state to exercise due care in the course of
planning armed operations, and in equipping and training its armed forces,
so as to reduce or limit the risks to life involved in such operations. In my
opinion it is not possible to conclude that the Strasbourg court would hold
that such matters are justiciable under the Convention’65
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On the basis of Lord Mance’s analysis, therefore, military training taken in
isolation can create substantive right to life obligations for states, yet training in
preparation for a specific ‘armed operation’ is not justiciable. It is submitted that
this approach is both problematic and contradictory as it would be difficult, if not
impossible, to disaggregate training that is general and that which is in preparation
for an ‘armed operation’ as all training is ultimately designed to prepare soldiers
for ‘armed operations’ in one form or another.

This includes peacekeeping

operations where the use of lethal force may only be permitted in self-defence. In
respect of training, a more viable alternative would be to imagine the conduct of
military operations to be a spectrum. At one end of the spectrum would be training
in the UK, through training in the operational theatre, to the use of lethal force in
the face of the enemy during ‘war fighting’ at the other. The closer towards the
UK ‘training’ end of the spectrum, the more likely a state is to have positive right
to life obligations in respect of armed forces personnel, and the closer towards to
‘war fighting’ end of the spectrum the less likely.

Lord Hope, in contrast to Lord Mance, takes a more nuanced view of
military training in which he considers that, where training decisions are taken at a
‘high level of command and closely linked to the exercise of political judgment and
issues of policy,’66 it would be ‘easy to find the allegations beyond the reach of
Article 2’.67 Lord Hope accurately distinguishes training from active service
overseas in the following terms:
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‘It is hard to see why servicemen and women should not, as a general rule,
be given the same protection against the risk of death or injury by the
provision of appropriate training and equipment as members of the police,
fire and other emergency services. But it is different when the serviceman
or woman moves from recruitment and training to operations on active
service, whether at home or overseas. It is here that the national interest
requires that the law should accord the widest measure of appreciation to
commanders on the ground who have the responsibility of planning for and
conducting operations there.’68

Implicit in this statement is a recognition that the substantive Article 2 right exists
and therefore ought to be considered by both the ECtHR and domestic courts,
albeit recognizing the ‘widest measure of appreciation’. It would be unnecessary to
make any reference to a ‘measure of appreciation’ if training were not de jure a
relevant consideration when assessing the extent to which a state complies with its
substantive Article 2 obligations. It is contended, therefore, that in much the same
way as procurement of military hardware it is likely that the ECtHR would
consider the provision of adequate military training to fall within the ambit of
Article 2.

The likelihood of the ECtHR finding a violation in this respect,

however, is extremely unlikely due to very great difficulty in being able to
determine that a lack of training directly led to the death of a soldier in armed
conflict. This is both in terms of a factual assessment of the training UK armed
forces receive prior to deployment on operations and the obvious difficulties in
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being able to determine, with any accuracy, that a lack of training was the reason
for a soldier being killed.

In the UK armed forces, those fighting on the front line receive a significant
amount of basic and specialist pre-deployment training. For example, and with
reference to the armed conflict in Afghanistan, an infantry soldier in the army
would receive 26 weeks69 of basic infantry training and a Royal Marine
Commando receives 32 weeks70 and all deploying soldiers and marines typically
commence

additional

Afghanistan-specific

training

24

months

prior

to

deployment.71 In this respect it would be difficult to successfully argue that the
pre-deployment training provided was inadequate. Similarly, in terms of individual
fitness this is assessed regularly by way of basic and battle fitness tests as well as a
full medical examination that must be passed before deployment. An RAF, Royal
Navy, or Army pilot charged with firing missiles or dropping bombs in
Afghanistan would receive at least three years of training prior to becoming a
‘front line’ pilot. In the event of a ‘blue on blue’ incident in which they killed
members of their own forces, it would, again, be difficult to contend that they had
insufficient training.

Where deaths of UK armed forces have occurred in recent armed conflicts
it has often been caused by a multiplicity of factors. Of the 391 fatalities in combat
during the armed conflict in Afghanistan, 224 were caused by IEDs, 116 by
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gunshot, 8 by indirect fire, 21 by grenade, 17 by suicide bomb and 5 by other
causes. In order to counter the IED threat, significant measures were taken to
equip the soldiers with the latest detection equipment, tactics, techniques, and
procedures were developed to identify and disarm the IEDs. Patrol routes were
also revised to minimize the threat and specific clothing was worn to afford the
greatest protection. Despite these considerable efforts, there were still casualties
and, while the immediate cause of death was the IED blast, it would be difficult to
accurately determine all of the underlying causes. To illustrate yet further, all of
the following are relevant factors for the planning of that specific patrol: the patrol
route taken; the overall mission in the area; the efforts made to establish and
monitor IED free routes; the likelihood of IEDs in the area and intelligence
information available; overall mission and decisions taken by regional commanders
or the extent to which each one contributed to the death. Notwithstanding these
difficulties, each death of a serviceperson was considered by way of an
investigation as a matter of UK policy. When a court is required to make an
objective determination of the extent to which each of these factors may contribute
to a state violating their substantive right to life obligations, they face an extremely
difficult task. Recognizing, as Lord Hope asserts in Smith, that each case must be
considered on its own merits, the multiplicity of relevant factors, each of which in
isolation may not amount to a violation, yet cumulatively they might, places the
court in a difficult position in ascribing the relative magnitude to each in order that
states may better comply with their right to life obligations in future. Moreover,
the paucity of guidance exacerbates the difficulty of the task.

5.6

!

Criticism of the judgment in Smith
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The Supreme Court judgment in Smith has received significant criticism in certain
quarters.72

Those opposing the encroachment of human rights into hitherto

uncharted waters have seized upon the dissenting judgments of Lords Mance and
Carnwath as evidence of the inapplicability of Article 2, ECHR to armed conflict
generally.

Clearly this position is unsupportable given the willingness of the

ECtHR to decide cases in this area, the compliance of the UK with these
judgments, and the view of the ICJ.73 Similarly, while in practice the ECtHR may
not find a violation of the substantive right to life in respect of military
procurement decisions or training, for the reasons set out above, it is nonetheless de
jure applicable.

5.7

Procedural right to life obligations in respect of UK armed forces

When UK armed forces personnel are killed during armed conflict each
case is investigated by the armed forces by way of review and, if necessary, service
inquiry, and subject to the jurisdiction of a UK coroner who will determine whether
a coronial inquiry is required.74 In many cases where the underlying cause of death
is unknown, a coroner will convene an inquiry to investigate. This has occurred on
numerous occasions in respect of UK military operations in Iraq and Afghanistan.
Equally, if there is an allegation that the cause of death was due to the negligence
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Richard Ekins, Jonathan Morgan, Tom Tugendhat, ‘Clearing the fog of law: saving our armed
forces from defeat by judicial diktat’., http://www.policyexchange.org.uk/images/publications/clearing%20the%20fog%20of%20law.pdf
73
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion
on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (the
2004 Wall Advisory Opinion), Democratic Republic of the Congo v. Uganda.
74
s. 1, Coroners and Justice Act 2009.
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of any member of the armed forces then the military police have jurisdiction to
investigate pursuant to the Armed Forces Act 2006.

When Catherine Smith is considered in the light of the Supreme Court
judgment in Smith, it would appear that not only is the UK government required to
recognize the substantive right to life of armed forces personnel in armed conflict
but, significantly, that in circumstances where there are alleged ‘systemic’ failures
a coroner must convene an inquiry that complies with the procedural element of
Article 2. This can be seen both in the judgment of Lord Hope and the partially
dissenting opinion of Lord Mance in Catherine Smith where he stated:

‘Only if there were sufficient indicia of such a failure or deficiency was it
incumbent on the state of its own motion to ensure an effective public
investigation by an independent official body, and incumbent therefore on
the coroner to expand the inquest to become a Middleton type inquest.’75

It would appear, therefore, that the procedural right to life obligations of states in
respect of armed forces personnel must conform to the classical understanding of
the nexus between substantive and procedural right to life obligations. As Lord
Bingham characterised in Gentle, the procedural obligation is ‘implied in order to
make sure that [the substantive right is] effective in practice’ and ‘is parasitic upon
the existence of the substantive right, and cannot exist independently.’76

As
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R (Catherine Smith) v Oxfordshire Assistant Deputy Coroner, para. 218.
R (Gentle) v Prime Minister [2008] UKHL 20; [2008] AC 1356, paras 5-6, per Lord Bingham.
See also McCann v United Kingdom, Jordan v United Kingdom, Al-Skeini v United Kingdom and
most recently Leggatt, J in Al-Saadoon and the others v Secretary of State for Defence, paras. 1619.
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established in Al-Skeini this obligation would apply equally where the death
occurred in difficult security conditions or armed conflict. Any coroner would,
however, be dependent upon the quality of physical evidence that could be
gathered by the armed forces personnel present at the time. This may present some
practical difficulties and limitations where the death occurred during a fire fight
and the primary concern of those involved would not necessarily be the capture and
collation of physical evidence. Such difficulties are explicitly referenced by Lord
Hope in Smith and are likely to fall within the ‘measure of appreciation’ applied by
the ECtHR when they consider such an issue.

Despite criticism by some coroners in respect of the conduct of operations
in Afghanistan,77 Lord Mance in Smith took the view that, ‘the United Kingdom’s
performance of its investigatory and procedural duties under Article 2 is not in
doubt, as attested by the sadly numerous inquests (investigating and recording the
circumstances of each death).’78 It is therefore likely that the use of criminal
investigations where necessary, service inquiries and coroner’s inquests are
sufficient to comply with the state’s procedural right to life obligations in respect
of armed forces personnel killed during armed conflict.

In this respect, a

distinction can be drawn between the extent to which the UK can comply with its
procedural right to life obligations in respect of UK armed forces personnel killed
during armed conflict and individuals killed by UK armed forces. The reason for
such a distinction is the practical difficulties inherent in investigating the deaths of
other individuals when compared to UK armed forces personnel. In the case of UK
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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As an illustrative example see http://www.theguardian.com/uk/2010/mar/09/british-soldiersafghanistan-inquest
78
Smith and others v Ministry of Defence, para. 146.
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armed forces personnel, extraordinary efforts are made to recover the body. This
facilitates the possibility of a post-mortem examination to establish the cause of
death and, as a practical matter, it is easier to interview colleagues who witnessed
the death and therefore make a determination of the circumstances surrounding it.
Investigations following the deaths of non-UK personnel during armed conflict do
not always benefit from access to such information.
!

5.8

Conclusion

In conclusion, the judgment of the Supreme Court in Smith has redrawn the
boundaries of the applicability of the right to life in respect of the UK armed
forces. While the exact nature of the state’s positive right to life obligations owed
to their armed forces during armed conflict remain opaque, it is submitted that such
obligations do exist. The scope of a state’s right to life obligations will only be
crystallized through further litigation, yet it is still possible to make some
predictions. It is likely that a court will have little difficulty in establishing right to
life obligations in respect of deaths in military training in the UK prior to
deployment to an armed conflict. Conversely, it is far less likely that a court will
consider a state to have right to life obligations in respect of its armed forces when
they are killed by the ‘enemy’ during armed conflict, even where it is asserted that
this is as a consequence of inadequate training. The ‘middle ground’ in respect of
procurement decisions is more difficult to predict, although Lord Hope has placed
a clear marker down extolling courts to exercise caution and not encroach into
areas of government policy or operational decision-making.

!
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In respect of a state’s procedural right to life obligations following the death
of UK armed forces personnel during armed conflict, it is submitted that rigorous
and comprehensive investigatory procedures exist to ensure the cause of death is
determined. Equally, procedures exist to ensure that lessons are learned where
applicable and that doctrine and procedures modified to reduce the likelihood of a
recurrence. Ultimately, it is submitted that the UK can comply with this aspect of
its right to life obligations.

!
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CHAPTER 6
CONCLUSION

The UK has significant right to life obligations pursuant to both the ECHR and
ICCPR.

These obligations do not cease during armed conflict, but may be

modified by applicable international humanitarian law norms.

In order to

determine the extent to which the UK armed forces can ensure compliance with the
state’s right to life obligations during armed conflict it is necessary to consider
three interlinked issues.

First, the positive and negative components and

substantive and procedural aspects of the right to life must be identified. Second,
how the right to life applies during armed conflict must be considered. This
requires an examination of the extraterritorial application of the ECHR and ICCPR
and how a state’s right to life obligations interact with its international
humanitarian law obligations during armed conflict. Finally, once these issues
have been addressed, the extent to which UK military doctrine and tactical
procedures can ensure compliance with these obligations must be analysed.

As a starting proposition it is well recognised that the UK has both positive
and negative right to life obligations pursuant to Article 2, ECHR and Article 6,
ICCPR. The positive obligation can be considered as a requirement to adopt
measures that allow individuals to live. The negative component is a right of
individuals not to be ‘arbitrarily’ or ‘unlawfully’ killed by state agents, recognising
that ‘arbitrary’ is a broader concept than ‘unlawful.’1 Naturally, both the positive
and negative obligations can arise simultaneously and a state can be found to have
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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failed in both respects with reference to a single incident. To illustrate, where there
is a death in custody there can be a violation of both a state’s positive obligation to
protect the life of an individual whilst they are under the control of the state and the
state’s negative obligation not to kill arbitrarily or unlawfully. Such obligations are
equally applicable during armed conflict where individuals are held in a military
detention facility and a clear violation was found in the case of Mr. Baha Mousa
who died as a result of injuries sustained whilst detained by UK armed forces in
Iraq.

A state’s positive and negative right to life obligations are inextricably
linked to their substantive and procedural right to life obligations.

A state’s

substantive right to life obligations are found in the text of Article 2, ECHR and
Article 6, ICCPR and relate specifically to the circumstances in which a death
occurs. The texts of the ECHR and ICCPR differ in that the ECHR is prescriptive
in enumerating the exceptions to the right to life and the ICCPR less so, stating
merely that no person shall be ‘arbitrarily’ deprived of their right to life. On the
face of the texts, therefore, it is easier to interpret the right to life provisions in the
ICCPR in line with a state’s international humanitarian law obligations.
Significantly, however, Article 2, ECHR can also be read to reflect a state’s
international humanitarian law obligations in respect of the use of lethal force, both
during international and non-international armed conflict.

Support for this

assertion can be found in both ECtHR2 and domestic jurisprudence.3

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2
3

!

See Hassan v the United Kingdom.
Al-Saadoon and Others v. Secretary of State for Defence, para. 111.

330!

A state’s procedural right to life obligation to investigate an alleged
violation of its substantive right to life obligation has been interpreted in a similar
fashion by both the Human Rights Committee and the ECtHR. Any investigation
must be independent, impartial and conducted expeditiously.

Mechanisms to

ensure accountability must also exist.

While the exact circumstances in which the ECHR and ICCPR apply
extraterritorially is still keenly debated and far from settled, some conclusions can
be drawn. Despite the protestations of certain states it can be said that both
instruments are capable of having extraterritorial effect and create obligations for
armed forces operating overseas. With respect to the ECHR, these obligations can
arise in circumstances where armed forces exercise control over territory and/or
individuals or exercise certain ‘public powers’ normally undertaken by the state
within which they operate.

The rights to be guaranteed can be ‘divided and

tailored’ according to the manner in which the control is exercised, namely over
territory, individuals or through the exercise of public powers. With respect to the
ICCPR, a compelling proposition is that jurisdiction can arise in circumstances
where ‘the State exercises authority or effective control over a particular person or
context without regards to territory.’4

This approach does, however, create a

distinction between how jurisdiction arises between the ECHR and ICCPR. This
potential discrepancy can be resolved by understanding jurisdiction as arising in
circumstances where a state agent(s) exercise control over individuals and not
necessarily by the control of territory or by exercising ‘public powers’.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Memorandum Opinion on the Geographic Scope of the International Covenant on Civil and
Political Rights, p. 55.
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Notwithstanding recent ECtHR judgments that appear to indicate that
jurisdiction can arise where armed forces have the power to kill individuals, it can
be argued that some residual reasoning from Banković remains due to the ECtHR’s
unwillingness to directly and explicit depart from this judgment. Ultimately, this
means that where there is the application of lethal force absent any exercise of
‘public powers’ or control of territory then there may be no jurisdiction.5 This lack
of clarity is unsatisfactory, clashes with the concept of exercising control over
individuals and ought to be resolved.

The Divisional Court in Al-Saadoon

proposed a solution when it concluded that ‘whenever and wherever a state which
is a contracting party to the Convention purports to exercise legal authority or uses
physical force, it must do so in way that does not violate Convention rights.’6
Whilst not without difficulty, this approach would provide a clear basis upon which
a state could assess its human rights obligations during armed conflict. Merely
because jurisdiction is established in such a manner, it does not necessarily create
onerous obligations for a state that would adversely affect the ability of armed
forces to achieve its military objectives. Once jurisdiction is established the next
step is to examine how international humanitarian law may modify a state’s right to
life obligations during armed conflict. !

As previously contended, the interpretation of the substantive and
procedural right to life provisions by the Human Rights Committee and ECtHR has
been broadly similar. Where there has been some divergence, however, is in the
approach taken by the ICJ and ECtHR in respect of the interaction between
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Marco Milanovic, ‘Al-Skeini and Al-Jedda in Strasbourg’ (2012) 23 European Journal of
International Law 126, p. 139.
6
Al-Saadoon and Others v. Secretary of State for Defence, para. 106.
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international human rights law and international humanitarian law during armed
conflict. The ICJ has favoured an approach, albeit modified slightly between the
Nuclear Weapons and Wall cases, in which a human rights law norm should be
interpreted in light of the applicable international humanitarian law norm.7 The
ECtHR has, on the other hand, been less consistent and prepared, in certain
circumstances, to consider a state’s substantive right to life obligations absent any
direct reference to international humanitarian law.8 This difference in approach
does not, however, inextricably lead to a fundamental incompatibility between the
two bodies of law for four reasons. First, in the ‘Chechen’ cases, the ECtHR made
only indirect reference to international humanitarian law in that the use of lethal
force must be proportionate to the achievement of ‘permitted aims.’ It is submitted
that within the context of these cases the ‘permitted aims’ relate to international
humanitarian law principles regulating the conduct of an armed conflict. Second,
the Court further stated that, ‘the obligation to protect the right to life must be
interpreted in a way which does not impose an impossible or disproportionate
burden on the authorities.’9 Third, the Court has expressly stated that ‘Article 2
must be interpreted so far as possible in light of the general principles of
international law, including the rules of international humanitarian law which play
an indispensible and universally accepted role in mitigating the savagery and
inhumanity of armed conflict.’10 Finally, subsequent judgments of the Court such
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ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, para. 106.
8
See Isayeva v. Russia, Isayeva, Yusopova and Bazayeva v. Russia, Akhmasdov et al v. Russia,
Albekov et al v. Russia, Arzu Akhmadova et al v. Russia, Umayeva v. Russia.
9
See Isayeva v. Russia, Isayeva, Yusopova and Bazayeva v. Russia, Akhmasdov et al v. Russia.
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Varnanva and others v. Turkey, para. 185.
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as in Hassan clearly indicate a willingness to recognise and reflect international
humanitarian law in the Court’s analysis of a state’s human rights obligations.11

While it is recognised that there are differences between the concepts of
(military) necessity and proportionality in international humanitarian law and
human rights law it may be possible to reconcile these differences in a way that
allows armed forces to ensure compliance with their right to life obligations. With
reference to the right to life, necessity in human rights law is considered to mean
the use of lethal force as being a last resort pursuant to a lawful or non-arbitrary
purpose. On a strict interpretation therefore this would prohibit the use of lethal
force against combatants in armed conflict permissible under the international
humanitarian law ‘military necessity’ construct where they did not pose an
imminent threat to life.

If a state’s human rights obligations are, however,

interpreted in light of the relevant international humanitarian law this would enable
state agents to use lethal force in a way that did not contravene the state’s
substantive right to life obligations.

To illustrate, in non-international armed

conflict and with reference to Article 2, ECHR the use of lethal force would be
permissible in self-defence or to quell a riot or insurrection. This when read in
conjunction with the ECtHR’s judgments in the ‘Chechen’ cases would provide
significant latitude to armed forces in the use of lethal force.

In respect of

international armed conflict a similar case can be made on the basis of the analysis
of the Court in Hassan and supported by the Divisional Court in Serdar
Mohammed. In respect of Article 6, ICCPR it is submitted that there is sufficient
latitude in the term ‘arbitrarily’ when read in conjunction with the ICJ’s judgment
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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in the ‘Wall case’ to again allow a state to comply with its right to life obligations
in international armed conflict by interpreting these obligations in light of the
relevant international humanitarian law.

There are significant difficulties in advocating an alternative position
whereby the applicable human rights law framework is determined by the intensity
or nature of the armed conflict. Such an approach is not only contrary to the view
of the ICJ, but also risks having different and fluid legal regimes being applicable
in the same military theatre of operations both geographically and temporally.
Rather than protecting non-combatants this approach may lead to confusion among
military commanders that results in both risks to non-combatants and armed forces
personnel.

As with ‘necessity’ the notion of proportionality has a different and more
permissive meaning in international humanitarian law than in human rights law.
The ECtHR have referred to proportionality in, inter alia, McCann and the
‘Chechen’ cases with reference to the use of lethal force being ‘strictly
proportionate to the achievement of permitted aims.’ While this is a different
standard to proportionality in international humanitarian law requiring that ‘the
losses resulting from a military action should not be excessive in relation to the
expected military advantage’ the two notions should not be viewed as entirely
incompatible. Where the ECtHR has found violations of a state’s substantive right
to life obligations by armed forces acting as state agents, their actions, if conducted
during an armed conflict, would have equally offended against the international
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humanitarian law principle of proportionality.12

Given the ECtHRs recent

recognition of international humanitarian law when considering alleged violations
of human rights in Hassan it can be persuasively argued that when considering
alleged violations of the substantive element of the right to life during armed
conflict the Court may be willing the make any proportionality assessment, if they
are required to do so, in line with international humanitarian law.

In considering the extent to which the UK government can ensure their
armed forces comply with the state’s substantive right to life obligations during
international and non-international armed conflict it is important to recognise that
in modern warfare, armed forces use lethal force in broadly three main ways.13
First, when engaging planned targets from land, sea or air using weapon systems
designed to be operated at a significant distance from the target; second, when
conducting a planned attack using forces on the ground against a known target and,
finally, in individual or group self-defence.

In each case the use of force is

governed by rules of engagement underpinned by tactical directives, military
doctrine, UK domestic law and international humanitarian law. Human rights law
obligations generally and the right to life specifically are not reflected in UK
military doctrine. Despite this omission, the rules of engagement governing the use
of lethal force in respect of planned attacks and in self-defence would comply with
the UK’s substantive right to life obligations, as elucidated above, if properly
adhered to. The planned targeting process applicable in international and non!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12

For example see Isayeva, Yusopova and Bazayeva v. Russia, para. 199, Isayeva v. Russia, paras.
10 - 28 and Güleç v Turkey, paras. 71-72, 76, 83.
13
This does not include the potential application of cyber activity on the right to life. For the legal
framework in respect of cyber operations see, Michael Schmitt, (ed) ‘Tallinn Manual on the
International Law Applicable to Cyber Warfare’.
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international armed conflict is particularly thorough and an extremely high degree
of certainty is required prior to a combatant being lethally targeted. During a
planned attack using forces on the ground, similar safeguards are in place through
training and planning to ensure that only lawful targets are deliberately attacked.
When armed forces personnel use lethal force in self-defence such action is
permitted by both the ECHR and ICCPR provided the generally recognised criteria
for the use of lethal force in self-defence are complied with. The use of lethal force
by armed forces personnel in self-defence applies equally during international and
non-international armed conflict.

While it can be persuasively argued that current UK military doctrine and
procedures ensure compliance with the state’s substantive right to life obligations
during armed conflict the same cannot be said of their procedural right to life
obligations to, inter alia, investigate alleged right to life violations by state agents.
Unlike with substantive right to life obligations where international humanitarian
law has well established and understood rules governing the use of lethal force, the
same cannot be said of procedural right to life obligations and the corresponding
requirement to investigate in international humanitarian law. Clearly the Geneva
Conventions,14 Additional Protocol I15 and the Rome Statute require investigation
and prosecution of grave breaches of international humanitarian law and ‘war
crimes.’ Additional obligations are also placed upon military commanders of
‘armed forces under their command and other persons under their control, to
prevent and, where necessary, to suppress and to report to competent authorities
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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breaches’ of the Geneva Conventions and AP I. The ‘Turkel Commission’16 citing
the Rome Statute17 also persuasively argues that these obligations apply equally
during non-international armed conflict.

Nonetheless, the ‘investigatory’

obligations of international humanitarian law would not encompasses all individual
violations of the right to life during armed conflict that have been considered by the
ECtHR in cases such as Jaloud. As a consequence, there is arguably a far greater
role for international human rights bodies to consider alleged violations of a state’s
procedural right to life obligations.

Despite there being numerous methods available to UK armed forces to
investigate the use of lethal force by armed forces personnel during armed conflict
very few comply with the requirements established by the ECtHR and Human
Rights Committee.

Even allowing latitude for the difficulties inherent in

investigating alleged right to life violations on the battlefield, structural problems
exist with Serious Incident Reports and Shooting Incident Reviews that contribute
to their lack of independence. These issues were recognised by Sir Thayne Forbes
in the Al-Sweady Inquiry and ought to be addressed by the UK Ministry of
Defence. It must be recognised, however, that such measures would require greater
numbers of independent military police deployed during armed conflict. This
requirement would not, it is submitted, adversely affect a military commander’s
ability to achieve their military objectives as this investigatory requirement does
not impede a commander’s ability or authority to use lethal force against legitimate
targets.
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The ability of the UK to derogate from their ECHR right to life obligations
in respect of lawful acts of war has been lauded by some as a panacea to restrict the
unwelcome encroachment, as they see it, of human rights law into armed conflict.
This belief is misplaced and the requirement to derogate, potentially, unnecessary.
First, any derogation would only be effective in so far as it permitted ‘lawful acts
of war’ as defined by international humanitarian law. Where allegations were
made that armed forces personnel acted in a way that violated international
humanitarian law then the state would be required to investigate such allegations
pursuant to its procedural right to life obligations. In this sense, the derogation
would not prevent ECHR based litigation. Second, if a state’s substantive right to
life obligations are seen to conform to international humanitarian law standards as
has been submitted, this makes the requirement to derogate unnecessary. It is
recognised that such an approach may risk violating a principle of treaty
interpretation in that Article 2, ECHR would be read in such a way as to make
Article 15(2) redundant. The ECtHR have, however, in their judgment in Hassan
implicitly endorsed such a situation by interpreting Article 5, absent any derogation
by the state, in light of international humanitarian law principles during armed
conflict thereby making the requirement to derogate redundant. In respect of the
right to life it is submitted such an approach could apply equally during
international and non-international armed conflict. Finally, it could be argued that
an effective derogation would remove the requirement to conduct an investigation
pursuant to the state’s procedural right to life obligation, thereby conserving
valuable resources during armed conflict.

This proposition is only partially

accurate. First, as has been submitted, any derogation would only be effective in
respect of ‘lawful acts of war’ that resulted in a death; a requirement would remain
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to investigate deaths that resulted from ‘unlawful acts of war.’ Second, the UK
investigate all allegations of ‘unlawful killing’ in any event. Ultimately, as a
matter of the de jure effect of Article 15, ECHR and the lex lata a derogation may
not prevent the requirement to investigate all deaths in armed conflict that fall
outside a strict interpretation of Article 2.

When considering the right to life protections to be afforded UK armed
forces personnel during armed conflict it is important to recognise the vastly
different roles they can undertake and the changeable nature of any armed conflict.
Put simply, the further removed both geographically and temporally an individual
is from the risk of loss of life due to enemy action the greater the likelihood that the
state will be required to protect their right to life. It is incorrect to assert that all
armed forces personnel in an operational theatre forgo any right to life protection.
That said, the Supreme Court in (Susan) Smith were not prepared to extend the
protections of Article 2 to those directly engaged in combat fearful of the potential
negative effect on combat effectiveness such a ruling would have.

Ultimately, in respect of substantive right to life obligations pursuant to the
ECHR and ICCPR the relationship between international humanitarian law and
human rights law continues to evolve and a settled position is yet to be determined.
Notwithstanding, there is evidence to suggest that a situation may be reached in
which the requirements of international humanitarian law and human rights law
during armed conflict can mutually complement each other. This in turn would
neither unduly restrict armed forces in pursuit of legitimate military aims nor
expose combatants and non-combatants to unnecessary risk.

!
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submitted that in the use of lethal force during armed conflict the UK, through the
safeguards they have in place, can ensure compliance with their substantive right to
life obligations. Alas the same cannot be said of their procedural right to life
obligations. These shortcomings are not, however, insurmountable and can be
easily rectified without adversely affecting a military commander’s ability to
achieve their military objectives.
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