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Design

Abstract

Conventional wisdom suggests that weak international actors should avoid concluding
ambiguous agreements with much stronger partners because this increases their vulnerability
to subsequent exploitation. Why then do we observe so many instances of just such
agreements signed under conditions of extreme power asymmetry? | answer this question by
emphasising an underappreciated factor shaping the agreement design strategies of actors:
Power trajectory. Focusing on international trade, | develop a three-part framework which
demonstrates first, that powerful but rising states gain from securing narrow agreements
because as the scope of these agreements is broadened, they are provided with more
opportunities to use their growing power to secure increasingly favourable deals. Conversely,
powerful but declining states are incentivised to conclude broad agreements as a way to lock-

in an advantage that will decline over time.

Second, | demonstrate that because of the particular vulnerabilities faced by weak states as a
result of these narrow agreements, strong but rising powers are often required to make up-
front concessions in order to secure their preferred contract and overcome the fears of their
weaker counterparts. Third, | show that powerful but rising states can reap the benefits of
subsequent rounds of bargaining because the initial agreement has induced the weaker party

to make transaction specific investments which serve to drastically reduce its exit options.

In developing this framework, | make three contributions; first, from a theoretical standpoint
| specify more precisely the conditions under which powerful states choose to tie their hands
and so qualify both the liberal claim that powerful states must always do so, and the realist
suggestion that they strive to maintain freedom of action. Second, | make an empirical
contribution by placing the trade policies of four major economic powers in detailed
comparative perspective. Finally, | make a substantive contribution by demonstrating yet
another mechanism by which the strong secure their preferences at the expense of the weak in

international affairs.
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Part I: International Contracts in the Shadow of Power

Chapter 1: The Strategic Consequences of International Cooperation

The very study of international relations is founded upon an analogy drawn between the state
of nature and the anarchical structure of the international system because in both
environments the central problem created by the absence of formal authority is thought to be
how cooperation can be sustained when individual actors have incentives to renege on the
commitments that they make.! In important ways however this analogy is misleading when
applied to the international environment where, unlike in the state of nature, the problem of
sustaining cooperation is exacerbated by the presence of extreme power asymmetries among
the participants.? This disparity in the distribution of capabilities creates additional incentives
for the powerful in particular to renege on their commitments because they know weaker
actors are often unable to effectively retaliate.®> This, in turn, has crucial consequences for
international cooperation more generally and these have long been recognized by both realists
and institutionalists who find rare consensus on the principle that when the weak cooperate

with more powerful counterparts they increase their vulnerability to exploitation and must

1 H.J. Morgenthau, Politics among Nations: The Struggle for Power and Peace (Knopf, 1985)., E.H. Carr, The
Twenty Years' Crisis, 1919-1939: An Introduction to the Study of International Relations (Macmillan, 1956).,
Kenneth N. Waltz, Theory of International Politics (New York: McGraw-Hill, 1979)., Robert Powell, "Anarchy
in International Relations Theory: The Neorealist-Neoliberal Debate," International Organization 48, no. 02
(1994)., Helen Milner, "The Assumption of Anarchy in International Relations Theory: A Critique,” Review of
International Studies 17, no. 1 (1991)., C.R. Beitz, Political Theory and International Relations (Princeton
University Press, 1979), 35.

2 David A Lake, Hierarchy in International Relations (Cornell University Press, 2009), 2., Mark A Heller, "The
Use & Abuse of Hobbes: The State of Nature in International Relations,” Polity (1980)., Jan Niklas Rolf, "The
State of Nature Analogy in International Relations Theory," International Relations (2014)., David A Lake,
"Escape from the State of Nature: Authority and Hierarchy in World Politics,” International Security 32, no. 1
(2007)., Jack Donnelly, "Sovereign Inequalities and Hierarchy in Anarchy: American Power and International
Society," European Journal of International Relations 12, no. 2 (2006).

3 David A Lake, "Anarchy, Hierarchy, and the Variety of International Relations," International Organization
50, no. 01 (1996): 19.



therefore exercise extreme caution.* In the international realm then, much more so than the
domestic, weak actors must be particularly wary of the strategic consequences of their

cooperative endeavours.

Despite the long-standing and widely accepted nature of this orthodoxy however we see little
empirical evidence that the weak are particularly cautious when it comes to concluding deals
with more powerful counterparts. In fact, we see the exact opposite, with many instances of
weak states concluding agreements under extreme power asymmetry that are less well
specified even compared to agreements between states of relatively similar power positions.®
What explains this behaviour? In this thesis | account for this surprising outcome by
developing a framework that combines the contributions of transaction cost analysis with
original insights regarding the central role of state power trajectory. In so doing | demonstrate
that the relative power trajectory of the most powerful state in a given negotiation determines,
in large part, its contract design preferences, which in turn, given its superior bargaining
power, largely determines the form of cooperative arrangements. The variation we observe in
the comprehensiveness of international contracts, | argue then, is not a result of fluctuating
levels of commitment but rather a reflection of variation in the strategy of the most powerful

states.

In developing this framework, | make three contributions; first, from a theoretical standpoint
| specify more precisely the conditions under which powerful states choose to tie their hands
and so qualify both the liberal claim that powerful states always do so, and the realist

suggestion that they strive to maintain freedom of action. Second, | make an empirical

4 Waltz, Theory of International Politics., G. John Ikenberry, After Victory: Institutions, Strategic Restraint, and
the Rebuilding of Order after Major Wars (Princeton: Princeton University Press, 2001)., B. Womack,
Asymmetry and International Relationships (Cambridge University Press, 2015), 47.

5 In the Continent of International Law data set for example, of 93 bilateral agreements covering all issues, 68
are coded as less than precise and of these 55 are concluded under conditions of extreme power asymmetry. See
Barbara Koremenos, "The Continent of International Law," Journal of Conflict Resolution 57, no. 4 (2013). and
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contribution by placing the trade policies of four major economic powers in detailed
comparative perspective. Finally, I make a substantive contribution by demonstrating yet
another mechanism by which the strong secure their preferences at the expense of the weak in

international affairs.

1.1 The Puzzle

Though realists and institutionalists agree that international actors must approach cooperation
with more powerful counterparts warily, they of course differ upon the question of how, if at
all, this problem can be resolved. The logic underlying the realist analysis is straightforward,
for them most international interactions are characterized by zero-sum dynamics and
insecurity because a lack of a central governing authority in world politics ensures that states
must be wary of the long term distributional consequences of their actions.® Precisely because
there is no authority to enforce cooperation through punishment of cheating, opportunism is
thought to be ubiquitous.” Thus even where cooperation benefits all participants in absolute
terms, each must be wary of the distribution of these gains because such inequality can
eventually threaten the survival of less fortunate states. For realists then international actors
must ask not how much each participant gains from cooperation but rather ‘who gains
more?’® It follows that for relatively weak states, this concern becomes all the more acute
since an asymmetric distribution of gains from cooperation is likely to exacerbate an already
precarious security situation. From the realist perspective then, the solution to the problem of
cooperation under anarchy is for the weak to avoid forms of cooperation that increase their

insecurity and should they fail to heed this advice their very survival will be at risk.

6 Joseph M Grieco, "The Maastricht Treaty, Economic and Monetary Union and the Neo-Realist Research
Programme,"” Review of International studies 21, no. 01 (1995): 27.

" Lake, "Anarchy, Hierarchy, and the Variety of International Relations." cited in A. Cooley and H. Spruyt,
Contracting States: Sovereign Transfers in International Relations (Princeton University Press, 2009), 9.

8 Waltz, Theory of International Politics, 105.



Whilst institutionalists share the same basic assumptions with respect to insecurity under
anarchy they are more optimistic regarding the possibilities for cooperation under certain
specific conditions.® This is the crux of the debate that has raged between institutionalists on
the one hand, who argue that particular international agreements can serve as a restraint on
power and thereby support cooperation under conditions of power asymmetry, and realists on
the other, who suggest that such arrangements are merely a reflection the distribution of
power itself and therefore any restraining effects are illusory. ¥ Given this, the primary
institutionalist solution offered to the dangers of opportunism is for all cooperating parties,
but particularly the more powerful, to tie their hands in some credible way in order to
reassure each other that their future actions will be restrained and predictable.!* By serving as
a restraint on the powerful then ‘[R]ules ranging from general principles of non-intervention
to agreements like the nuclear non-proliferation treaty can be seen as bounding the struggle
for power.’*? This same basic logic is fundamental to the more ambitious claims of John
Ikenberry, who, in After Victory, suggests that an international order embodied by particular
institutional frameworks can create something akin to a constitutional system and thus reduce
‘returns to power’ in international interactions.® This is achieved, he suggests, because

international institutions, just like domestic constitutions can credibly tie the hands of the

® Robert O Keohane and Lisa L Martin, "The Promise of Institutionalist Theory," International Security 20, no.
1 (1995)., Duncan Snidal, "Coordination Versus Prisoners' Dilemma: Implications for International Cooperation
and Regimes," American Political Science Review 79, no. 04 (1985)., "International Cooperation among
Relative Gains Maximizers," International Studies Quarterly 35, no. 4 (1991)., Robert Axelrod and Robert O.
Keohane, "Achieving Cooperation under Anarchy: Strategies and Institutions," World Politics 38, no. 1 (1985).,
Lisa L Martin, "Credibility, Costs, and Institutions: Cooperation on Economic Sanctions," ibid.45, no. 03
(1993).

10 For a summary of this debate see David A Baldwin, "Neoliberalism, Neorealism, and World Politics,"
Neorealism and neoliberalism: The contemporary debate 3 (1993).

11 Barbara Koremenos, ""Contracting around International Uncertainty," American Political Science Review 99,
no. 04 (2005)., Barbara Koremenos, Charles Lipson, and Duncan Snidal, "The Rational Design of International
Institutions," International organization 55, no. 04 (2001)., Alexander Thompson, "Rational Design in Motion:
Uncertainty and Flexibility in the Global Climate Regime," European Journal of International Relations 16, no.
2 (2010)., Robert Powell, "War as a Commitment Problem," International Organization 60, no. 01 (2006)., Beth
A Simmons, "International Law and State Behavior: Commitment and Compliance in International Monetary
Affairs," American Political Science Review 94, no. 04 (2000).

12 Kenneth W Abbott and Duncan Snidal, "Hard and Soft Law in International Governance," International
organization 54, no. 03 (2000): 447.

13 |kenberry, After Victory: Institutions, Strategic Restraint, and the Rebuilding of Order after Major Wars.
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more powerful and reassure the weak, which in turn results in a cooperative outcome that

ultimately serves the interests of all parties.'*

Of course though, not all international institutions play an equal role in supporting
cooperation in this way, and in recent years an interesting new body of research, employing
insights from transaction cost analysis, has sought to make this general institutionalist insight
more specific by clarifying the particular design elements that can effectively serve as a
restraint on power.*® This work produces a powerful theoretical claim that when cooperating
with more powerful counterparts, weak states must insist on one of two specific forms of
hand-tying. Either they must ensure supranational institutionalization of cooperation or
ensure that cooperative arrangements are supported by a comprehensive detailed agreement

as either mechanism can serve as an effective restraint on the actions of the most powerful .16

The logic underlying this claim is explored in detail in the subsequent discussion, but for now
it is sufficient to note that a large and important body of international relations research has
developed a disarmingly simple and compelling solution to one of the most intractable
problems of international relations: To avoid domination, exploitation, and ultimately the
collapse of international cooperation, the weak must avoid tying themselves closely to more
powerful actors in the absence of sufficient safeguards. This then is an intuitive solution to an
absolutely fundamental question and - if we take the claims of prominent liberal scholars
seriously - the very stability of the contemporary international system is thought to rest upon
such restraints on the application of raw power.!” There is just one problem with this solution
- we continue to observe an overwhelming range of empirical evidence which contradicts the

core predictions of this logic. The chart below illustrates this using the Continent of

14 1bid.

15 Cooley and Spruyt, Contracting States: Sovereign Transfers in International Relations, 36-37.

18 1bid.

17.G John Ikenberry, "Institutions, Strategic Restraint, and the Persistence of American Postwar Order," (2012).
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International Law dataset which classifies international agreements in all issue areas in terms
of their levels of precision. | combine this data with GDP figures to separate agreements
concluded between states of approximately equal economic size (on the right) and those
where agreements are concluded between states where one is at least twice the size of their

counterpart (on the left).

Figure 1.1: Number of Agreements by Level of Precision Under Conditions of Varying
Power Asymmetry*8

70
50
30

20
10

Extreme Power Asymmetry Approxmate Power Symmetry

B Imprecise ™ Somewhat Imprecise ¥ Precise

Aside from demonstrating the prominence of asymmetric relations in general, this chart
shows that the variation in agreement precision is relatively evenly distributed when power is
symmetrical but under conditions of extreme asymmetry a much higher proportion are
somewhat, or very, imprecise. This is the exact opposite of what we would expect to see if
the data conformed to the predictions of the conventional wisdom and it challenges the
common intuition that the weak will be more cautious when concluding deals with much

more powerful counterparts.

18 Source: Koremenos, "The Continent of International Law." Extreme asymmetry defined here as one
participant possessing a GDP over twice the size of its negotiating partner. N = 93, bilateral agreements only.
See Appendix 1 for summary of these agreements.



More concretely we can take specific examples of weaker states tying themselves closely to
far more powerful counterparts in the absence of institutional or contractual safeguards in
areas ranging from arms limitation agreements, to regional integration deals, to global
economic, and trade cooperation. The landmark arms limitation agreements concluded by the
United States and Russia since the end of the Cold War for example, incorporate neither
supranational transfer of power or entail particularly comprehensive and detailed contractual
obligations despite the fact that the United States possesses a significant and growing
advantage in bargaining power.'® Similarly regional integration schemes outside of Europe
have rarely incorporated either of these safeguards despite the significant power inequalities
that are present. This can be seen with reference to organizations such as MERCOSUR and
ASEAN which imply very little supranational institutionalization or comprehensive
contracting but are dominated by one or two large states.?° In international trade too, as we
shall see, there are numerous instances of weak states concluding vague contracts with more
powerful counterparts despite the supposed risks. In fact, so prevalent are such instances of
collaboration in the contemporary international system that were they absent, the study of

international cooperation would be a sterile endeavour.

To understand why theoretical predictions fall far short of empirical reality this study
addresses the following precise research question: why do we see weak states engage in
formal cooperation with much more powerful counterparts in the absence of appropriate
safeguards? To answer this | emphasise a hitherto neglected area of analysis — the influence
of relative power trajectory on the strategies of states when it comes to designing cooperative

arrangements. In so doing | turn to an analysis of international trade cooperation, and develop

19 George W Downs, David M Rocke, and Peter N Barsoom, "ls the Good News About Compliance Good News
About Cooperation?," International Organization 50, no. 03 (1996): 390., A.F. Woolf, Nuclear Arms Control:
The Strategic Offensive Reductions Treaty (DIANE Publishing Company, 2010), 1.

20 In relation to MERCOSUR the dominant member is Brazil and for ASEAN this is Indonesia, and to a lesser
extent, Malaysia



a parsimonious framework, that accounts for many of the existing empirical anomalies

without jettisoning completely the intuitive logic of hand-tying as a restraint on power.

In the process of developing an answer to the puzzle, the framework also provides insights
into fundamental processes shaping international cooperation more broadly and in particular
explains why states choose the forms of cooperative arrangements that they do, as well as
illustrating the downstream distributional consequences of particular arrangements. Even
more broadly, this framework provides important insights into how states of all kinds manage

the trade-off between the risks and benefits entailed by formalized international cooperation.

1.2 Summary of the Argument: The Role of Power Trajectory in Contract Design

The present research begins from the simple premise that any serious account of complex
political phenomena must include at its heart a sophisticated understanding of the role of
power in determining outcomes because it is power that is at the very heart of the political as
a social and relational phenomenon.?! In applying this premise, the analysis focuses
predominantly on international trade cooperation. There are three reasons for this: First
without limiting the area of inquiry this question would be extremely difficult to address in
anything approaching a satisfactory fashion. Second and more importantly, it is selected
because in the study of international trade cooperation, the role of power has been relatively
neglected, in part due to the desire of mainstream rationalist theory to challenge the

pessimistic assumptions of early realism by emphasising the mutually beneficial gains that

2l Michael Barnett and Raymond Duvall, Power in Global Governance, vol. 98 (Cambridge University Press,
2004)., R.O Keohane and J.S. Nye, Power and Interdependence (Longman, 2001)., R. Harrison Wagner, "The
Concept of Power and the Study of Politics," in Political Power: A Reader in Theory and Research., ed.
Roderick Bell, David V Edwards, and R. Harrison Wagner (New York: The Free Press, 1969)., Robert A
Dahl, "The Concept of Power," Behavioral science 2, no. 3 (1957).
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result from economic cooperation.?? Finally, trade is selected because it is an area that
incorporates a large range of variation in the forms of cooperation and is thus likely to

provide a fruitful area to explore this particular research question.?

In short then, trade is selected as the focus not because there is thought to exist a close
relation between power and trade cooperation but rather because there is a greater tendency
to assume that strategic matters are of relatively minor importance in this particular sphere of
international relations.?* By studying the role of power in this issue area | am therefore
selecting the environment which is supposedly the most inhospitable to the factors that 1 will
assign the greatest explanatory role. In this sense any important power dynamics that are

found in the area of trade may well be all the more important across other issue areas.?

In the present study | develop a three-part framework to account for the inexplicable
empirical observation that the weak are willing to tie themselves to the strong by emphasising
the role that power trajectory plays in shaping the design of international contracts via its

effects on the calculations of the powerful regarding the trade-off between reducing

22 This emphasis is largely a result of earlier debates between realists and institutionalists, see David A Baldwin,
Neorealism and Neoliberalism: The Contemporary Debate (Columbia University Press, 1993)., Robert O.
Keohane, Neorealism and Its Critics (Columbia University Press, 1986)., B Peter Rosendorff and Helen VV
Milner, "The Optimal Design of International Trade Institutions: Uncertainty and Escape,"” International
Organization 55, no. 04 (2001)., Judith Goldstein, Douglas Rivers, and Michael Tomz, "Institutions in
International Relations: Understanding the Effects of the Gatt and the Wto on World Trade," ibid.61, no. 01
(2007).

23 Jeffrey Kucik, "The Domestic Politics of Institutional Design: Producer Preferences over Trade Agreement
Rules," Economics & Politics 24, no. 2 (2012)., Andreas Dir, Leonardo Baccini, and Manfred Elsig, "The
Design of International Trade Agreements: Introducing a New Dataset," The Review of International
Organizations 9, no. 3 (2014).

24 Tim Buthe and Helen V Milner, "The Politics of Foreign Direct Investment into Developing Countries:
Increasing Fdi through International Trade Agreements?," American Journal of Political Science 52, no. 4
(2008)., Goldstein, Rivers, and Tomz, "Institutions in International Relations: Understanding the Effects of the
Gatt and the Wto on World Trade.", Kiminori Matsuyama, "Perfect Equilibria in a Trade Liberalization Game,"
The American Economic Review (1990)., Todd Allee and Manfred Elsig, "Are the Contents of International
Treaties Copied-and-Pasted? Evidence from Preferential Trade Agreements,” (2015). for important exceptions
see Lloyd Gruber, "Power Politics and the Free Trade Bandwagon," Comparative Political Studies 34, no. 7
(2001)., Joanne Gowa and Edward D Mansfield, "Power Politics and International Trade," American Political
Science Review 87, no. 02 (1993).

% On the role of crucial cases in qualitative research see Alexander L George and Andrew Bennett, Case Studies
and Theory Development in the Social Sciences (Mit Press, 2005).
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transaction costs and maintaining freedom of action. First, in terms of power trajectory, |
explain that more powerful but rising states in trade negotiations gain from securing narrow
agreements as these kinds of contracts imply expansion and amendment of over time.
Because of a lack of an international judiciary, this expansion and amendment of an
agreement occurs with reference to new bargains, the outcome of which, in turn, is
determined by the bargaining power of the negotiating parties. Thus as the scope and
coverage of these agreements is broadened, rising powers are provided with more bargaining
opportunities within which they can take advantage of their increasing power in order to
secure progressively more favourable deals. These states are willing to incur greater
transaction costs that result from iterated negotiations because they can benefit from this
bargaining dynamic. As a result, it is in the interest of these states to leave as many details as
possible to future negotiations. Using this same logic, | also then show that powerful states
with declining power trajectories are incentivised to conclude the broadest possible
agreements as soon as possible as a means to lock-in an advantage that they perceive as likely
to decline over time and reduce long-term transaction costs. In this understanding then power
plays a double role in determining the design of trade contracts: The trajectory of the most
powerful determines its design strategy whilst its static bargaining power determines the

outcome of negotiations largely in favour of its preferences.

The second part of the framework makes this general claim more specific and explains that
because of the more acute vulnerabilities faced by weak states under conditions of growing
power asymmetry and more narrow agreements which imply renegotiation and amendment,
strong but rising powers are often required to make up-front, one-sided concessions in order
to secure their preferred agreements and overcome the fears of their weaker negotiating
counterparts. On the other hand, powerful but declining states are not required to offer these

concessions to secure their preferred (more comprehensive) contracts because these also

10



happen to serve the interests the weak by reducing their vulnerability. Quite simply,
comprehensive deals are sought by powerful declining states in order to lock-in a
deteriorating advantage in bargaining power whilst they are sought by the weak because they
serve as a signal of commitment from the more powerful, precisely as conventional wisdom
would suggest. In this sense when the more powerful is declining, a natural equilibrium

emerges between the strong and the weak in relation to contract selection.

Finally, the third element of the framework suggests that the conclusion of a deal entails
increased dependency which facilitates exploitation. The powerful but rising state can reap
the benefits of further negotiation and amendment of the initial contract as the agreement and
generous concessions have induced the weaker party to make transaction specific
investments. As a result of these investments which, by their nature, are costly to transfer to
other trading relationships, the exit options of the weak are drastically reduced because there
is now little economic or domestic political incentive to repudiate the deal. In this sense the
initial agreement induces dynamics — a path dependence in the relationship — which were not
present before the deal was concluded. As a result, the bargaining dynamics following
conclusion of an agreement are entirely different from those present at the beginning of
negotiations. Thus the timing and sequence of negotiations are absolutely essential in

explaining the design outcomes.

The subsequent empirical analysis will demonstrate that this three-part framework can
explain, not only why the weak are willing to tie themselves to the strong in the absence of
safeguards, but also account for the otherwise inexplicable and generous, one-sided payments
we observe from the powerful to the weak in many international trade negotiations. As a

result, two otherwise puzzling anomalies are explained with a common cause - the relative
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power trajectory of the most powerful state. The diagram below illustrates the basic logic of

this argument by highlighting the bargaining strategy of a strong rising power.

Figure 1.2: The Bargaining Strategy of a Strong, Rising Power
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1. 3 Research Structure

In the subsequent analysis | develop the explanatory framework in three distinct parts. Part |
consists of two chapters, the first of which lays out the research question, whilst the second
summarizes the broader research context by exploring the contributions of existing
explanations for variation in the coverage of international trade agreements. This is done in
order to avoid ‘reinventing the wheel’ or assigning causation to variation in power trajectory
when more compelling explanations may already exist elsewhere. This section includes a

survey of work on domestic politics, legal culture, learning and diffusion and their role in
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contract design. In the concluding section of this chapter | will show, using examples drawn
from the data, how these existing explanations, though useful, are insufficient to address the

research question because they neglect the role of strategic interaction.

Part 11 consists of two chapters, 3 and 4, which set out the structure of the new theoretical
framework. | begin in Chapter 3 by exploring the fundamental nature of international
contracts themselves and outline the difficulties of applying transaction cost analysis to the
international realm without a close examination of the implicit assumptions of a theoretical
framework originally designed to apply domestically. Then by combining realist and
institutionalist insights regarding the role of international law, | argue that the crucial
difference between domestic and international law is not only the well-known lack of
impartial arbitration and enforcement but also the absence of impartial interpretation in
relation to incomplete (or narrow) contracts. This characteristic of international law leaves
the weak subject not just to one but two separate and distinct vulnerabilities as a result of
narrow contracts: reneging and manipulation/domination by stronger powers. This
manipulation is manifest in repeated subsequent explicit or implicit bargaining implied by the
“filling in” of these narrow contracts. In short then, narrow agreements in particular leave the
weak vulnerable because issues which are not explicitly incorporated in the contract cannot
be enforced even in a decentralized fashion. In the final part of this section, | show how the
transaction specific investments induced by the contract on the part of the weak drastically
reduce the freedom of exit for the weaker party down the line and thereby exacerbates their

vulnerability to renegotiation and amendment.

In the next chapter, chapter 4, | build on this theoretical groundwork to begin with the
development of a stylized illustration of strategic bargaining of the design of trade contracts.

This section starts with a discussion and justification of a bounded rationality assumption in
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relation to the actors, and an exploration of the variation in discount rates of the negotiating
states determined by the asymmetry in their relative bargaining power. A simple three period
bargaining scenario is then constructed which incorporates power shifts, transaction costs and
up-front concessions. This example is illustrated in the form of a decision tree which has
three stages, 1. offer, 2. acceptance/refusal, and 3. renegotiation. This is used to illustrate why
powerful but rising states are willing to offer up-front concessions to their weaker
counterparts in order to secure a narrow agreement and the manipulation pay-offs that come
with it. After disaggregating the most important elements of these negotiations this section
concludes by drawing out theoretical implications and conjectures derived from this stylized

example.

Part 11l of this thesis is concerned with applying the theoretical framework empirically
through the case studies. Chapter 5 is concerned with the empirical operationalization of the
model and as such it incorporates a discussion of how power is to be measured in bargaining
over trade. | then explore the differences between power employed within and outside of
particular bargaining dynamics and point to the often double-edged character of certain
attributes traditionally associated with power. The role of patience is emphasised in
conferring a particular bargaining advantage and so a number of metrics relating to actor
patience are selected which will subsequently be applied in the empirical analysis. The next
section of this chapter naturally addresses the measurement of contract comprehensiveness
and justifies the focus on contractual breadth/narrowness before clarifying three metrics by
which this will be evaluated. Two measures from other research projects and my own index
of contractual comprehensiveness are thus outlined at the end of this section. The chapter
concludes with a broader discussion of methodology and case selection and justifies the focus
on major trading powers, China, India, Japan and the United States in the subsequent case

studies.
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Chapter 6 consists of two case studies on the powerful but rising states, China and India. The
first section of this chapter provides an overview of the trends observed in the behaviour of
these states with reference to descriptive statistics and secondary sources. The remainder of
this section will focus upon an analysis of specific bilateral agreements concluded by these
two countries, and will conclude each section with summary tables of the main results of
contractual breadth alongside indicators of power trajectory in relation to their trade partners.
Chapter 7 follows a similar structure to that of 6 whilst focusing on the two status-quo powers

of interest; the United States and Japan.

The next chapter, 8, is concerned with an analysis of the framework in light of the results of
the four case studies and in so doing engages in a direct comparison of agreements signed by
all four powers with common partners in order to further highlight the commonalities and
differences between them. Agreements signed by Chile, Peru, ASEAN and Singapore are
consequently a particular focus. This chapter also consists of four subsections that evaluate
the theoretical conjectures directly in light of the empirics in terms of 1. Contract coverage, 2.
Up-front concessions, 3. Renegotiations, and 4. Dependence. The final chapter, 9, then turns
to the broader theoretical contributions of the framework before considering its implications

beyond trade.
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Chapter 2: International Trade Cooperation: Risks and Rewards

Whilst not commonly associated with the realm of power politics in contemporary IR theory,
the choice of trade as the focus of this analysis is in other respects an obvious one. This is
because the double edged nature of international economic cooperation has long been
understood: whilst it provides states with opportunities for the accumulation of wealth,
economic development and prosperity, it can also present a threat to their sovereignty,
autonomy, and even their security by diluting their capacity for self-reliance.?® As a result,
the consensus between realists and institutionalists surrounding the dangers of cooperation
under power asymmetry finds an antecedent in the shared acknowledgement of mercantilists
and free traders of the dangers presented by trade cooperation and interdependence. Whilst an
emphasis of these dangers is of course fundamental to the mercantilist creed with its proto-
realist, zero-sum understanding of international economics, it was also recognized by
proponents of free trade, the most famous of which, Adam Smith, when speaking of trade
with the colonies lamented that

‘In her present condition, Great Britain resembles one of those unwholesome bodies

in which some of the vital parts are overgrown and which, upon that account, are

liable to many dangerous disorders...A small stop in that blood vessel...through

which an unnatural proportion of the industry and the commerce of the country has

been forced to circulate is likely to bring on the most dangerous disorders upon the

whole body politic. The expectation of a rupture with the colonies accordingly has

struck the people of Great Britain with more terror than they have ever felt for a
Spanish Armada or for a French invasion.’?’

As this quote suggests, the sources of trade vulnerability are relatively straightforward; by its
very nature trade creates a dependence of one entity upon another actor upon which control

cannot be directly exercised and therefore produces an uncertainty and increased insecurity

% A.0. Hirschman, National Power and the Structure of Foreign Trade (University of California Press,
1980).,Keohane and Nye, Power and Interdependence.,A. B. Tickner, "Core, Periphery and (Neo)Imperialist
International Relations," European Journal of International Relations 19, no. 3 (2013).

27 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Publishing in Motion, 1804).
in Hirschman, National Power and the Structure of Foreign Trade, 73.
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for the participants due to uncertainty over the behaviour of their erstwhile partners. What is
more, as the quote from Smith implies, these vulnerabilities naturally increase in proportion
to the significance of the trading relationship, the lack of available alternative partners, and
the relative power of the state with which one is trading.?® Consequently whilst trade presents
both opportunities and threats for all states, these threats are naturally more acute for
relatively weaker states that are both more vulnerable and less able to react to significant
alterations in the pattern of trade.?® Further, because of their relative economic size weaker
states can become more easily dependent upon trade with a more powerful partner or group

of partners and therefore more vulnerable to fluctuations in that relationship. *°

Aside from the more obvious risks that trade cooperation entails it has also been
demonstrated that such collaboration can involve risks of more subtle forms of manipulation
or even domination, because it can be employed as an instrument of the powerful by which it
can direct the policy and behaviour of the weak.3! Alongside the direct vulnerability of
dependence weak states must therefore contend with the risk that trading relationships will
alter their domestic balance of power, and ‘lead to more and more effort to administer the
accord’ or even transform the ‘weaker power’s cultural identity and autonomy’? If a trading
relationship particularly benefits a group or collection of groups in the weak country then, in
the words of Albert Hirschman, ‘these groups are likely to form a sort of “commercial fifth
column™ and can, in the most extreme cases, drastically alter the policy preferences of the

weak state.®® These observations, though possessed of a classically realist tone, also find

28 Keohane and Nye, Power and Interdependence., Hirschman, National Power and the Structure of Foreign
Trade.

2 They arguably also present greater opportunities since a small, weak state is much less likely to be
economically self sufficient

30 Hirschman, National Power and the Structure of Foreign Trade.

3 1bid.

32 Stephen Krasner, "Simple Y Obstaculos Para La Cooperacion Entre Mexico Y Estados Unidos,"
Interdepencia: Un Enfoque Util Para El Analises De Las Relaciones Mexico - Estados Unidos? (1990).
Summarized in M.A. Cameron and B.W. Tomlin, The Making of Nafta: How the Deal Was Done (Cornell
University Press, 2002).

33 Hirschman, National Power and the Structure of Foreign Trade, 29.
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familiar echoes from proponents of dependency theory who have long evoked the drawbacks
of international trade for weaker countries, because trade with the ‘core’ industrialized states,
far from increasing the wealth of all participants, undermines economic development in the
‘periphery’ by reinforcing and increasing inequality.®* In this sense the international system

of trade can form a part of the structure by which the strong dominate the weak.

In the spirit of these insights, in the following sections | evaluate the strategic implications of
both multilateral and bilateral cooperation in trade and show how, though bilateral
cooperation is thought to be particularly risky for weaker states, that these forms of
cooperation are proliferating in recent years. Despite this, we fail to see these weaker states
insist on appropriate institutional safeguards. | conclude this section by demonstrating how
this empirical anomaly is the result of an under specification of existing mainstream theory
around credible commitments. | then turn to alternative explanations for these outcomes and
highlight the surprising neglect of strategic dynamics across all existing accounts of

contractual variation.

2.1 A Multilateral Solution?

Despite the risks sometimes associated with trade between asymmetric powers, some have
suggested that since 1945 the more acute and egregious forms of dependency which manifest
through direct trade relations have been attenuated by the open and multilateral character of
post-war trade liberalization which simultaneously provides weak states with the opportunity
to diversify their trading relations - and therefore their dependence - and to find strength in

numbers when negotiating the trade deals themselves. As Stephen Krasner has suggested:

3R. Prebisch and Inter-American Development Bank, Change and Development: Latin America's Great Task
(Inter-American Development Bank, 1970)., Julia Gray and Philip BK Potter, "Trade and Volatility at the Core
and Periphery of the Global Economy,"” International Studies Quarterly 56, no. 4 (2012)., Tibor Ivan Berend et
al., The European Periphery and Industrialization 1780-1914 (JSTOR, 1982).
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‘[M]ultilateralism is more attractive to weak states because [they] can build coalitions against
the stronger powers.”® Such an account, is also one which hegemonic stability theorists
would find explicable given the role that a major power is thought to play in upholding a
stable trading system.® Indeed, a number of scholars have pointed favourably to the ways in
which the traditional relationship between trade politics and ‘high foreign policy’ had been
successfully suppressed by the consensus that had emerged following World War Il and the
establishment of the Bretton Woods system. Writing in 1972 the economist Richard Cooper
argued that this new economic order, underpinned by American power, ‘permitted trade
issues to be discussed and resolved...without intruding into other areas of policy.”*” The
underlying logic of such arguments is clear: Whilst all forms of trade cooperation come with
risks and opportunities, the multilateral variants of such cooperation aid in minimizing the
down-sides and increasing the up-sides, particularly for much weaker states. In this line of
thinking then bilateral, not multilateral cooperation presents the greatest risks for the weak
under conditions of asymmetry. As a result the rapid proliferation of bilateral and regional
trade agreements in recent decades should give even the most enthusiastic proponents of free
trade pause for thought and would suggest that in trade at least, we should see weak states

exercising an even greater degree of caution than usual.

Krasner, "Simple Y Obstaculos Para La Cooperacion Entre Mexico Y Estados Unidos." in Cameron and
Tomlin, The Making of Nafta: How the Deal Was Done, 18.

36 See for example C.P. Kindleberger, The World in Depression, 1929-1939 (University of California Press,
1986)., for a critique see Duncan Snidal, "The Limits of Hegemonic Stability Theory," International
organization 39, no. 04 (1985).

37 Richard N Cooper, "Trade Policy Is Foreign Policy," Foreign Policy, no. 9 (1972): 19.
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Figure 2.1: The Rapid Proliferation of International Trade Agreements (1948-2008)
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Source: Dir, A., Baccini L., and Elsig M. 2014. The Design of International Trade Agreements: Introducing a
New Dataset. The Review of International Organizations, 9(3): 353-375.

The data in figure 2.1 illustrates the dramatic shift away from multilateral liberalization and
in particular one can see that since the 1970s the world has witnessed a sharp increase in the
number of preferential trade agreements as states increasingly move toward bilateral and
regional varieties of trade liberalization at the expense of multilateral initiatives under the
auspices of the World Trade Organization (WTO). This proliferation in the number of
agreements worldwide has resulted in 379 agreements in force as of 2014 compared to less
than 50 in 1990.3 The explosion of bilateral agreements would suggest that in trade at least,
the potential for exploitation of the weak by the strong has increased because the weak no
longer have strength in numbers or other multilateral mechanisms to reduce the effects of

power asymmetry.

However, as we have seen, even under purely bilateral arrangements conventional wisdom
suggests that weak states nonetheless possess a minimal capacity to protect themselves

against the opportunism or domination of the strong through two safeguards — supranational

38 Dur, Baccini, and Elsig, "The Design of International Trade Agreements: Introducing a New Dataset."
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institutionalization or comprehensive contracting.®® Both mechanisms are thought to tie the
hands of the more powerful, limit its ability to renege down the line and thus reassure the
weak. Hitherto the discussion has left this central claim unexamined - to see the fundamental
logic underlying this argument and begin to understand why we don’t see the expected

caution on the part of weak states, we must turn to the problem of credible commitment.

2.2 Contracts and Commitment in Trade

The credible commitment problem looms large in international relations and is simple to
describe if not resolve: When two actors bargain under conditions of power asymmetry how
can the more powerful reliably commit not to renege or exploit the weaker down the line?
The ability of states to make commitments under such conditions is fundamental to the
maintenance of international economic cooperation and without it states would live in
constant fear of exploitation and - judging that the potential risks outweigh the benefits of
cooperation - walk away from many otherwise productive and beneficial cooperative
endeavours. As we have seen - to overcome this problem states must signal in some way that
the likelihood of their reneging is sufficiently low that it becomes advantageous for all parties
to engage in mutually beneficial cooperation, despite the risk of exploitation. The literature
suggests that this can be achieved through comprehensive contracts, it is the purpose of this

section to explore this claim more fully.

The question of how commitments can be made credible has preoccupied international
relations scholars at least since Schelling’s work on bargaining and is reflected in the vast
array of research conducted on this topic in recent decades.*° This work establishes that

signalling of credible commitments can take different forms from acquiescing to third party

39 Cooley and Spruyt, Contracting States: Sovereign Transfers in International Relations, 9.
40 Thomas C. Schelling, "An Essay on Bargaining," The American Economic Review 46, no. 3 (1956).
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enforcement, to sinking costs.** But what all of these signals of commitment have in common
is that they increase the costs of breaking a promise or reneging on a deal down the line.
Empirical research on this issue has repeatedly confirmed this common-sense intuition and
has demonstrated that in the absence of such commitment, international actors, particularly
those in a relatively weak power position, will be reluctant to cooperate.*? The logic here is
straightforward and constitutes the received wisdom in many fields of research. It has been
demonstrated for example that the absence of credible commitment devices can undermine
the functioning of international legal institutions,*® lead to more protracted civil and inter-
state conflicts,** undercut military alliances,*® and destabilize the international trading

system.*6

A number of these treatments specifically address the role of contract design.*’ This is a
natural area of focus - contracts by their very nature are about commitment; they exist to
ensure compliance of the contracting parties with the terms of an agreement in order to
facilitate more predictable and efficient exchange relations.*® Consequently important work
in international relations has built on the insights of transaction cost analysis, which points to

the role of transaction costs and residual rights of control in determining contract design

41 James D Fearon, "Signaling Foreign Policy Interests Tying Hands Versus Sinking Costs," Journal of Conflict
Resolution 41, no. 1 (1997).

42 Cooley and Spruyt, Contracting States: Sovereign Transfers in International Relations.

43 Beth A Simmons and Allison Danner, "Credible Commitments and the International Criminal Court,"
International Organization 64, no. 02 (2010).

4 Monica Duffy Toft, "Issue Indivisibility and Time Horizons as Rationalist Explanations for War," Security
Studies 15, no. 1 (2006).

4 Michaela Mattes, "Reputation, Symmetry, and Alliance Design," International Organization 66, no. 04
(2012).

46 Raymond Hicks and Soo Yeon Kim, "Credible Commitment through Ptas and Their Effects on Trade: A
Study of Asia’s Reciprocal Trade Agreements" (paper presented at the Prepared for the Annual Meeting of the
American Political Science Association, September. SSRN: http://ssrn. com/abstract, 2009).

47 Koremenos, "Contracting around International Uncertainty.", Leonardo Baccini and Johannes Urpelainen,
"Easing the Pain of Adjustment? Preferential Trading Agreements, Foreign Aid, and Credible Commitment to
Economic Reform," (2010)., "International Institutions and Domestic Politics: Can Preferential Trading
Agreements Help Leaders Promote Economic Reform?," The Journal of Politics 76, no. 01 (2014).

48 QOliver E Williamson, "The Economics of Organization: The Transaction Cost Approach,”" American Journal
of Sociology 87, no. 3 (1981): 549.
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outcomes.*® These transaction costs are incurred through economic exchange and can be
thought of as ‘the economic equivalent of friction in physical systems.”*® These tend to
increase with uncertainty and the frequency of iterated exchanges between cooperating
parties.>! Contracts then can be seen as mechanisms by which transaction costs can be
reduced by minimizing uncertainty surrounding the exchange relationship. Residual rights on
the other hand can simply refer to those rights not given up by contracting parties®® or more
specifically can refer to the right of a party to use an asset under conditions not specified by
the contract.>® A moments thought will tell us that there is, all else equal, a trade-off between
these two elements because when more residual rights are retained, greater uncertainty over
behaviour exists and transaction costs therefore tend to increase over time because
participants must plan for a wider number of eventualities (such as planning for the

possibility of reneging by the other party).

As a result of this trade-off, an international treaty with a more comprehensive character by
its very nature will require the parties to surrender more rights and the contract will take
longer to negotiate, its long-term consequences will often be more significant, and it will
require greater resources up-front to conclude than a more simplistic agreement. These up-
front costs incurred in concluding a contract can be thought of in terms of ex - ante
transaction costs.>* These contracts are often justified because they allow parties to reduce
ex-post transaction costs - that is, the costs of maintaining an exchange relationship under
uncertainty - over time. Conversely, more incomplete agreements may arise precisely

because they allow subsequent alteration which ‘ensures problems of information and

4% Ronald H Coase, "The Nature of the Firm," economica 4, no. 16 (1937).

50 QOliver E Williamson, The Economic Intstitutions of Capitalism (Simon and Schuster, 1985), 19.

51 "Transaction-Cost Economics: The Governance of Contractual Relations," Journal of Law and Economics 22,
no. 2 (1979): 239.

52 QOliver Hart, "An Economist's Perspective on the Theory of the Firm," Columbia law review (1989): 1765.

53 Jean Tirole, "Incomplete Contracts: Where Do We Stand?," Econometrica 67, no. 4 (1999): 743.

> Williamson, The Economic Intstitutions of Capitalism, 20-21.
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verification that pertain to the initial contract can be identified and resolved and/or refined.”>®
Where there is significant environmental uncertainty then, a less comprehensive agreement
reduces ex-ante transaction costs and is often the more efficient choice since ex-post costs
will be incurred in any event due to the fact that, uncertainty means that the contract cannot
be framed to anticipate unforeseen circumstances and will need to be adjusted or filled-in

over time.>®

Distributional considerations, of course, also play a role the design of these international
contracts — it has been suggested that if states are unsure about the distribution of gains
resulting from an agreement, cooperation may be maintained by limiting its duration to allow
renegotiation once participants have discovered the resulting distribution of costs and
benefits.>” These less comprehensive agreements are more efficient under the particular kind

of uncertainty relating to the share of gains accruing to each party - distributional uncertainty.

Finally, and crucially in relation to the commitment problem, incomplete contracts may also
arise where there is no uncertainty at all but simply because power asymmetries exist
between the contracting parties.>® Under these conditions, the stronger may have an incentive
to use the incomplete nature of an agreement to exploit the weaker down the line and the
weaker knows this. This problem of commitment even under conditions of relative certainty
can be thought of as a ‘pure’ commitment problem and is in some ways more difficult to
resolve than commitment problems induced by uncertainty.>® Crucially, because contracts

are thought to constrain and more detailed contracts constrain more fully, in essence,

%5 Cooley and Spruyt, Contracting States: Sovereign Transfers in International Relations, 6.

% Williamson, The Economic Intstitutions of Capitalism, 21.

57 Barbara Koremenos, "Loosening the Ties That Bind: A Learning Model of Agreement Flexibility,"
International Organization 55, no. 02 (2001): 292.

%8 Robert Powell, "Commitment Problems and Shifting Poweras a Cause of Conflict," in The Oxford Handbook
of the Economics of Peace and Conflict, ed. R. Garfinkel Michelle and Skaperdas Stergios (Oxford University
Press, 2012), 52-54.

%9 Ibid., 52.
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incomplete contracts can arise due to ‘a strategic advantage gained by one of the parties from
renegotiating the agreement at a later date.” As a result of this, it is suggested that weak states
that agree to incomplete contracts must fear the ‘subsequent defection by, and increased

leverage of, the more powerful.”

This then is how we arrive at the conclusion that powerful states cannot use incomplete
agreements to exploit the weak precisely because of the commitment problem. It is this line
of thought which predicts that because weaker actors can foresee the potential for future
exploitation entailed by incomplete or narrow agreements they will therefore not acquiesce to
such deals. Consequently, in order for a stronger power to get weaker states to agree to
cooperate, the stronger must credibly commit either by agreeing to a comprehensive contract
or by credibly binding itself through supranational institutionalization.5! In the area of trade
the binding of the U.S. through the comprehensive contract of NAFTA, and the transfer of
power by Germany to the EEC serve as illustration of each respective mechanism.®? So far,

SO persuasive.

2.3 Theoretical and Empirical Flaws in Conventional Wisdom

Though intuitively compelling | have already hinted at the two fundamental problems with
this line of reasoning: one theoretical, the other empirical, and | detail these more precisely
here. First though institutionalization can improve commitment through external
enforcement, it is not immediately clear how comprehensive contracts protect the weak as no

specific causal mechanism is provided by existing frameworks.®® That is, no clear reason is

%0 Cooley and Spruyt, Contracting States: Sovereign Transfers in International Relations, 6.

& Ibid., 36-37., Ikenberry, After Victory: Institutions, Strategic Restraint, and the Rebuilding of Order after
Major Wars.

%2 |kenberry, "Institutions, Strategic Restraint, and the Persistence of American Postwar Order."

83 Walter Mattli, "Comparative Regional Integration: Theoretical Developments," in Oxford Handbook of the
European Union ed. Anand Menon, Erik Jones, and Stephen Weatherill (Oxford: OUP, 2012).
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provided as to why the comprehensiveness of an international contract should resolve the
commitment problem and make a more powerful state less likely to renege on its obligations
down the line. Second, and - | will argue - relatedly, despite the prediction that weak states
will avoid concluding ambiguous agreements under conditions of extreme power asymmetry,
we continue to see significant numbers of trade agreements signed under precisely these
conditions. This is the central puzzle with which this research began - rather than observing
weak states insisting on clear and comprehensive contracts we in fact continue to see wide
variation in the design of trade deals, with many characterised by low levels of liberalization,

narrow issue coverage, and vague specification, as the figures below illustrate.

Figure 2.2 illustrates the results of a recent study by Dur, Baccini, and Elsig which measures
the comprehensiveness of the trade deals using an index score based on seven potential
substantive provisions contained in each contract, one provision indicates whether an
‘agreement foresees that all tariffs (with limited exceptions) should be reduced to zero... The
other six provisions capture cooperation that goes beyond tariff reductions, in areas such as
services trade, investments, standards, public procurement, competition and intellectual
property rights.” It clearly shows that the majority of trade agreements entail relatively
narrow coverage. Figure 2.3 summarizes results from the same study with contractual
comprehensiveness measured instead using latent trait analysis on 48 variables that are
related to the depth of an agreement.’ The authors explain ‘these variables pertain to such
aspects as services liberalization, trade-related investment measures, intellectual property
rights and standards’.®® Table 2.1 summarizes the variation in the inclusion of specific clauses

across trade agreements using data from another recent but separate study.5®

8 Diir, Baccini, and Elsig, "The Design of International Trade Agreements: Introducing a New Dataset."

8 |eonardo Baccini et al., "The Design of Preferential Trade Agreements: A New Dataset in the Making,"
(WTO Staff Working Paper, 2011).

% Kucik, "The Domestic Politics of Institutional Design: Producer Preferences over Trade Agreement Rules."
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Figure 2.2 Number of Trade Agreements by Contract Coverage (Measure 1)%’
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Figure 2.3: Number of Trade Agreements by Contract Coverage (Measure 2)
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Source: Dir, A., Baccini L., and Elsig M. 2014. The Design of International Trade Agreements: Introducing a

New Dataset. The Review of International Organizations, 9(3): 353-375.

57 7 indicates the broadest coverage and 0 the most narrow
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Table 2.1: Variation in Clauses Included in Trade Agreements (N = 224):%8

Clause Yes No Provision Word Count Range
Exemptions 149 34 -

Uneven Concessions 102 81 -

Safeguards 169 14 100 - 3775
Anti-Dumping 156 27 70-11751
Counter-Vailing Duties 80 103 310 - 20420

TBTs 89 94 99 - 8730

SPS 99 84 40 - 13400

BOP 149 34 40 - 1733

DSM 103 80 20 - 6300

Remembering that conventional wisdom suggests that bilateral agreements in particular are
thought to increase the vulnerabilities of the weak, it is crucial to note that of the 424 bilateral
and regional trade agreements concluded since 1945, 334 are particularly narrow ®° and of
these narrow agreements 199 are concluded under conditions of extreme power asymmetry.
We see trade deals such as those between Bhutan and India, or Brazil and Guyana, or Mexico
and Nicaragua signed under conditions of significant asymmetry in power, but which also
omit many details and clauses compared to similar agreements. This despite the supposed
risks such agreements present for the weak. These deals then are neither comprehensive nor
imply the transfer of powers to supranational institutions, yet they are extremely common.
The chart below summarizes this observation, showing that the proportion of narrow
agreements signed under asymmetry (again defined as one state possessing a GDP of more

than twice the size of its counterpart) is almost equal to that of all other types of agreements.

88 Kucik, "The Domestic Politics of Institutional Design: Producer Preferences over Trade Agreement Rules.”
% They score less than 3 on the comprehensiveness score in Dir, Baccini, and Elsig, "The Design of
International Trade Agreements: Introducing a New Dataset."

0 As indicated by one of the participants possessing a GDP of at least twice the size of its counterpart. GDP
data from the "Gdp at Market Prices (Current Us$)," ed. The World Bank, National Accounts Data
(http://data.worldbank.org/indicator/NY.GDP.MKTP.CD2016).
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Figure 2.4: The Proportion of Narrow Trade Contracts Signed Under Extreme Power
Asymmetry’t
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Consequently, though we find compelling theoretical arguments suggesting that that weak
states should not tie themselves to strong states without certain safeguards, particularly when
concluding bilateral agreements, the empirical evidence strongly challenges these accounts.
To understand why, we must resolve the theoretical flaw in this line of thought. However, to

begin this process, we must first consider the applicability of other explanations in order to

avoid neglecting ready-made solutions to this question.

2.4 The Research Context: Accounting for Contractual Variation

There are of course a multitude of reasons why one international agreement might be more or
less comprehensive than another, and fortunately a number of distinct research agendas
already provide important insights on this question. It would be remiss not to recount them
here if only because doing so will decrease the potential for assigning causation to erroneous
factors in the subsequent analysis. These agendas address the question of variation in contract

design, some more directly than others, and can be broken down into three broad categories:

"1 Compiled with data from "The Design of International Trade Agreements: Introducing a New Dataset." and
"Gdp at Market Prices (Current Us$)."
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The first encompasses explanations which focus on sub-state or domestic factors such as the
role of domestic political structures and the distribution of power among different domestic
interest groups, the general claim here is usually that the relative distribution of power
between protectionist and free trade groups determines the comprehensiveness of an
agreement. The second category focuses upon cultural factors, and suggests quite simply that
at least some of the variation in contract coverage results from dissimilarity in the legal
cultures of the particular states drafting the agreements — which tend to favour more or less

comprehensive approaches.

The final category of explanations emphasises the role of learning and the diffusion of ideas
between state actors themselves, in these accounts variation in design is explained, at least in
part, by the relative experience possessed by state negotiators in relation to international trade
agreements. For example, greater negotiating expertise correlates positively with the
comprehensiveness of trade deals signed by a given state. In a separate but related agenda are
explanations which rather focus on the role of diffusion of particular clauses or agreement
templates between states, in this line of work variation can be explained by the relative
success of particular templates adopted by states which may result from the arrangement of
cooperation between groupings of economically interdependent states or simply result from

the desire of states to maximize efficiency and reduce the costs of drafting new agreements.”?

Following a review of each of these research tracks in more detail, the final section of this
chapter concludes by highlighting some of their weaknesses, and their inability to provide a
mechanisms explaining why weak states subject themselves to the supposed vulnerabilities of
narrow contracts. This is because, | will suggest, in focusing on sub-state variables these

accounts neglect important inter-state strategic dynamics. In making this critique my

2 Allee and Elsig, "Are the Contents of International Treaties Copied-and-Pasted? Evidence from Preferential
Trade Agreements,” 10.
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objective is not to discredit these accounts but rather demonstrate how much of the design
variation in international trade agreements can be satisfactorily accounted for by these
explanations and therefore how a new account incorporating power trajectory may
complement these accounts. A greater understanding of this research therefore suggests that
the contribution of the present research will be additive and will mean that the scope and
applicability of the framework developed subsequently can be appropriately defined and

certain biases in the interpretation of empirical material may be avoided.

2.5 Domestic Politics

An important and increasingly rich focus of trade research concentrates attention on the role
of domestic political variables in shaping the design of international trade contracts and these
explanations can be divided into two sub-categories: The first emphasises the distribution of
power within domestic interest groups on the design of trade deals, whilst the second group
focuses more exclusively upon the particular political structures of states and how these
mediate the relation between domestic groups on trade policy and, particularly how

bureaucratic dynamics shape the negotiating stance of certain states.

It has been long understood that when state representatives come to the international
negotiating table they are simultaneously involved in multilevel negotiations with domestic
groups.” As a result it has been suggested that the preferences and relative power of
consumers and producers in a given state directly shapes the levels of liberalization (and
therefore contractual comprehensiveness) sought by states at the international level.
Specifically, the more powerful is the consumer lobby in a given state, the higher is the rate

of liberalization that is sought by that state in international negotiations. This is simply

3 Robert D Putnam, "Diplomacy and Domestic Politics: The Logic of Two-Level Games," International
organization 42, no. 03 (1988).
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because liberalization and therefore increased competition among producers is thought to
result in lower prices and greater choice for consumers. Clearly however this opening of
markets is not always welcomed by producers or indeed the employees of these firms who
face greater competition from imports.” More specifically, it has been suggested that where
factors of production are mobile between domestic industries, political coalitions divided
along class lines are more common whereas narrow industry coalitions are found where
factor mobility is low.” Where these narrow industry-based coalitions benefit from
liberalization we would therefore expect to see these sectors more often and more deeply
liberalized by states where these conditions hold domestically, and thus we should expect to
see more comprehensive contracts result from international negotiations. On the other hand,
where politically salient and well-organized sectors of the economy are likely to suffer rather
than benefit from liberalization we are more likely to see these sectors protected or excluded
completely from liberalization, a good example of this would be the powerful agricultural
sector in Japan.’® This would result (ceteris paribus) in more narrow international trade
contracts in terms of the liberalization that is implied. Thanks to such research then we have a
direct explanation for some of the variation in coverage in many international trade
agreements — deeper agreements are more likely to be concluded by states with politically
salient groups likely to benefit from trade liberalization whilst narrow agreements result from

powerful protectionist forces at the domestic level.

The effects of these groups are of course mediated by the domestic institutions of each
country and Downs and Rocke show how domestic uncertainty shapes international

cooperation due to the intermittent nature of domestic interest group demands for

74 Judith Goldstein, "Trade Liberalization and Domestic Politics," in The Oxford Handbook on the World Trade
Organization, ed. Martin Daunton, Amrita Narlikar, and Robert Stern, M. (Oxford: Oxford University Press,
2012)., see also Megumi Naoi, "Shopping for Protection: The Politics of Choosing Trade Instruments in a
Partially Legalized World*," International Studies Quarterly 53, no. 2 (2009).

S M.J. Hiscox, International Trade and Political Conflict: Commerce, Coalitions, and Mobility (Princeton
University Press, 2002).

8 Aurelia George Mulgan, The Politics of Agriculture in Japan (Routledge, 2013).

32



protectionist measures.”” More generally similar research contributions focus upon the
variation in institutional structure among democratic states and how this mediates the effects
of domestic group pressure on trade agreement outcomes.’® For example a more centralized
or non-democratic polity may be able to ignore the protectionist impulses of some of their
constituents and thus lead to a more comprehensive agreement. On the other hand, it might be
argued that democracies are more likely to pursue more comprehensive agreements because
of the benefits this can provide to the consumer in terms of the lower cost of goods. The fact
that some of the causal factors can have dual effects on contract coverage implies that much

research remains to be conducted in this regard.

In a similar but separate line of research Goldstein and Martin have pointed to some of the
domestic political effects of highly legalized agreements, arguing that legalization can
increase the ex-post incidence of protectionism because this increases the information
available to protectionist actors regarding the distributional implications of the agreement.
Thus those sectors that suffer negatively as a result are more informed and thus more easily
mobilized against liberalization.” The implication of this argument of course is that states
that fear a backlash against particular protectionist lobbies should seek ambiguity in at least
some aspects of the agreements that they sign and thus expectations surrounding the ex-post
effects of these contracts will shape their initial designs. Elsewhere Grossman and Helpman
have shown that when individual tariff rates are set on many goods (i.e liberalization is

relatively restricted to certain specific areas), the main domestic political battles are between

7 George W Downs and David M Rocke, Optimal Imperfection?: Domestic Uncertainty and Institutions in
International Relations (Princeton University Press Princeton, NJ, 1995).

8 Helen Milner and B Peter Rosendorff, "Democratic Politics and International Trade Negotiations Elections
and Divided Government as Constraints on Trade Liberalization," Journal of Conflict Resolution 41, no. 1
(1997)., Eric Reinhardt, "Tying Hands without a Rope: Rational Domestic Response to International
Insittutional Constraints," in Locating the Proper Authorities: The Interaction of Domestic and International
Insititutions ed. Daniel Drezner (Ann Arbor: University of Michigan Press., 2003). in Daniel W Drezner,
Locating the Proper Autharities: The Interaction of Domestic and International Institutions (University of
Michigan Press, 2003).

78 Judith Goldstein and Lisa L Martin, "Legalization, Trade Liberalization, and Domestic Politics: A Cautionary
Note," International organization 54, no. 03 (2000).
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export interests in one country and import competing interest in the same industry in the other
country. In contrast, where a trade agreement liberalizes all bilateral tariffs to zero, export
interests in a country are pitted against the import competing interests in that same country.
Thus the authors argue that if some of these industries can be excluded or provided with long
adjustment periods then the prospects for an agreement are improved. Such circumstances
would encourage states to seek less comprehensive contracts in order to protect these
industries and therefore this mechanism may explain why certain sectors are excluded in

particular trade contracts.

In similarly important contribution Kucik shows that escape clauses (flexibility) in trade
agreements provide particular benefits to import competing industries by allowing extra room
for adjustment whilst export dependent industries bear the costs (due to symmetrical
protections deployed by the import competing industries of the other country) — this
consequently creates domestic political competition over design and the outcome is decided
by the relative power of these competing groups.t! In a similar vein McCall Smith accounts
for variation in levels of agreement legalization with reference to the trade-off between the
domestic political costs and benefits of compliance versus policy discretion for executive

actors themselves.8?

Finally, Christina Davis provides a qualification to the over-emphasis on domestic actors by
suggesting that power and interests of states and domestic groups alone fail to account for the
variation we observe in contract design: ‘Strong states sometimes are unable to persuade

weaker states to open their markets and influential lobby groups are not always able to

80 Gene M Grossman and Elhanan Helpman, "The Politics of Free Trade Agreements,” (National Bureau of
Economic Research, 1993).

81 Kucik, "The Domestic Politics of Institutional Design: Producer Preferences over Trade Agreement Rules."
82 James McCall Smith, "The Politics of Dispute Settlement Design: Explaining Legalism in Regional Trade
Pacts," International Organization 54, no. 01 (2000).
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prevent their government from signing a liberalization agreement.’®® Thus, she suggests,
careful analysis must also incorporate considerations the institutional structure under which
these negotiations take place because these shape which alternatives are considered and how
they are selected — it is this institutional structure then which can likely account for the
limited nature of some trade agreements. All of this suggests that there are compelling and
often well-supported accounts of how conditions at the sub-state level can shape the contract
design preferences of negotiators and as such no comprehensive account of international
contract design can afford to ignore them. Nevertheless, as Davis suggests, establishing clear
causation between the preferences of domestic groups and the representatives of a state is no
simple task and there is a risk that these factors are emphasised to the exclusion of others. As
a result there is a tendency for such accounts to significantly underplay the role of state
representatives because they conceive of trade negotiators as mere delegates responding to
the changing preferences of domestic constituencies. In order to balance this
oversimplification, it is essential that a greater appreciation of strategic diplomatic factors is
gained, if only because we know such factors shape international negotiations in important
ways. Without such a richer understanding of how these factors combine purely domestic

political accounts are likely to remain incomplete.

2.6 Legal Culture

A second category of explanations indirectly suggests some of the difficulties of isolating the
effects of domestic politics on contract design because those countries which share similar
governmental institutions also tend to possess similar legal cultures. Much of this work on the
role of legal culture is not directed specifically toward international trade but can nonetheless

provide some important insights into the reasons that states adopt different approaches with

8 Christina L Davis, "International Institutions and Issue Linkage: Building Support for Agricultural Trade
Liberalization," American Political Science Review 98, no. 01 (2004).
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respect to the design of trade contracts. The concept of legal culture is of course a complex
and contested subject,®* it has been defined variously as the ‘ideas values, expectations and
attitudes toward law and legal institutions which some public or some part of the public
holds.’®® Elsewnhere it is seen as a reflection of the history and traditions of a particular
system which are reflected ‘in the actions or behaviours of the actors, institutions, and even
of the substance of the system [which] exists not because of regulation of substantive law, but
as a result of the collective response and actions of those participants in the legal system.’%®
In yet other works it has been defined as ‘a specific way in which values, practices, and
concepts are integrated into the operation of legal institutions and the interpretation of legal
texts.”” Whilst these definitions demonstrate that the nature of legal culture itself remains
contested, a weak consensus can be found on the identity of distinct legal cultures (at least in
terms of their analytical utility), such as those of the common law in the Anglo-Saxon world,
the civil law traditions of much of Continental Europe, African law, Asian (or Confucian)
legal traditions, and Islamic law. Such categories, as with the definition of legal culture itself,
are of course imperfect - within these broad categories there are countries which possess
hybrid cultures, for example Turkey with respect to Islamic and civil legal traditions or India
with respect to Asian and Common law traditions. Nevertheless, these categories tell us
something important about key characteristics of certain cultures that can provide important

insights into the international behaviour of states belonging to each.

It has been observed that Asian legal cultures in particular tend to emphasise personal

relationships as a means of resolving disputes in contrast to the more formalized and

84 Susan Silbey, "Legal Culture and Cultures of Legality," Handbook of cultural sociology (2010): 470.

8 David Nelken, "Using the Concept of Legal Culture," Austl. J. Leg. Phil. 29 (2004): 472.

8 Colin Picker, "International Trade and Development Law: A Legal Cultural Critique," The Law and
Development Review 4, no. 2 (2011): 46.

87 Mark Van Hoecke and Mark Warrington, "Legal Cultures, Legal Paradigms and Legal Doctrine: Towards a
New Model for Comparative Law," International and Comparative Law Quarterly 47, no. 03 (1998): 498.
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legalistic approach of western (Common and Civil law) cultures.®® Studies have also pointed
to the non-individualistic, collectivist and non-rationalist character of Asian legal culture
resulting from ‘Confucian traditions of thought’. 8 These traditions are thought to emphasise
harmony and as a result even if a party is on the right side of a dispute it is expected that they
behave in a reasonable and merciful manner to the party that is in the wrong.®® Consequently
in resolving disputes mutual concessions are expected and in fact encouraged because ‘Social
order... started from the idea that harmony should prevail between individuals. Disputes
should be dissolved rather than resolved. Law [is] viewed negatively, because it was not
virtuous for one to assert one’s rights.’t When analysing international contracts then, the
researcher should be aware that ambiguity in legal matters does not hold the same meaning in
these cultures as for others, it has been suggested that for Asians, vague language ‘is often
necessary to ensure consensus on sensitive issues...For Westerners, in contrast, ambiguity is

a weakness--a reflection of weak resolve or a feeble mind.’%

Of course such accounts can be overly reductive and in this context Asian legal culture is a
slightly clumsy label that is more accurately thought of as an East Asian or even Chinese (or
Confucian) legal culture. Indeed, the very existence of an Asian legal culture is undermined
by the wide variety of different legal cultures on that continent, Singapore for example has
adopted a common law system whilst Japan possesses a civil law tradition. ¢ Nevertheless,
despite the clumsiness of these terms they may tell us something about the variation we
observe in trade contract design. For example, as a consequence of their legal culture, it
would be unsurprising to find that agreements signed by states in East Asia would be (all else

equal) narrower and incorporate less rigorous dispute resolution mechanisms than those

% |bid., 502.

% |bid., 505-06.

% Shin-yi Peng, "The Wto Legalistic Approach and East Asia: From the Legal Culture Perspective," Asian-
Pacific Law & Policy Journal 1, no. 2 (2000): 10.

% Ibid., 11.

% Ibid., 21.

% Ibid., 19.
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signed by their American and European counterparts. In China for example it is clear that
more informal, so called ‘guanxi’ relationships and networks remain significant in the
operation of the legal system.®* This has knock-on effects in international interactions and in
trade in particular ‘Partly due to a weak legal culture at home, Chinese decision makers tend
to trust a relation-based approach in handling WTO affairs.”®® The ambiguity or narrow
coverage we observe in Asian trade deals then can be made explicable with reference to
cultural particularities which value ambiguity and the resolution of disputes through informal
processes. Indeed, even in the realm of international law where more uniformity may be
expected, this does not necessarily lead to uniform application and enforcement at the more

local levels.%

Elsewhere in Asia, research on legal culture has identified similar tendency characteristics
with respect to the Japanese approach - in a seminal work, Dispute resolution in
Contemporary Japan, Kawashima points to the important role of informal mechanisms of
dispute resolution and the reluctance to engage in formal litigation in anything but the last
resort.” This he assigns to the nature of traditional social groups in Japan which are
‘epitomized by two [elements] First, they are hierarchical in the sense that social status is
differentiated in terms of deference and authority... Second . . . social roles are defined in
general and very flexible terms . . . [T]his definition of social roles can be, and commonly is,
characterized by the term ‘harmony.’”% The parallels with Chinese legal culture are obvious.

Remaining in Asia, it has been suggested that India exhibits particular behaviours in relation

% Pitman B. Potter, The Chinese Legal System: Globalization and Local Legal Culture (Taylor & Francis,
2001), 12.

% M. Sornarajah and J. Wang, China, India and the International Economic Order (Cambridge University
Press, 2010), 210.

% pitman B Potter, Globalization and Local Adaptation in International Trade Law (UBC Press, 2011), 15-16.
97 Takeyoshi Kawashima., "Dispute Resolution in Contemporary Japan,” in Law in Japan: The Legal Order in a
Changing Society, ed. Arthur T. Von Mehren (Cambridge MA: Harvard University PRess, 1963). in Arthur
Taylor Von Mehren, "The Legal Order in Japan's Changing Society: Some Observations," Harvard Law Review
(1963). in David Feldman, Franklin Meisel, and Robert R. Pennington, Corporate and Commercial Law :
Modern Developments (London: Lloyd's of London Press, 1996), 51.

% Kawashima., "Dispute Resolution in Contemporary Japan." in Feldman, Meisel, and Pennington, Corporate
and Commercial Law : Modern Developments, 53.
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to the legal processes of the WTO that contrast with China’s approach because of divergence
in their legal cultures.®® This difference is attributed to the Anglicization of Indian law as a
result of its colonial past which results in a more legalistic approach than many of its Asian

counterparts.%

This work points to the value of an understanding of the generally more legalistic approaches
of western states in comparison to their Asian counterparts and is particularly useful in
assisting in avoiding erroneously assigning causation to factors more easily explained by
cultural peculiarities. The problem with such accounts however is their inability to explain
the extensive variation we observe within these legal cultures, or indeed, the variation in the
behaviour of single states. In short a factor such as legal culture which varies slowly, if at all,
will be unable to account for temporal and geographically specific variation. As a result, as
with the work on domestic politics, a focus on legal culture alone would lead to erroneous

conclusions.

2.7 Learning and Diffusion

A third research agenda implies that much of the variation in international contract design
results from the learning processes of negotiators: at its simplest this work suggests that a
lack of negotiating experience is associated with the conclusion of more narrow agreements.
We can deductively identify two mechanisms by which this might occur, first, less
experience can lead to greater uncertainty about the future and therefore a reluctance of these
novice negotiators to incur high negotiating costs as a result of a comprehensive agreement

which will likely require alterations in any case — much better instead for such inexperienced

% Sornarajah and Wang, China, India and the International Economic Order, 210.

100 |_loyd I Rudolph and Susanne Hoeber Rudolph, "Barristers and Brahmans in India: Legal Cultures and Social
Change," Comparative Studies in Society and History 8, no. 01 (1965): 42., Marc Galanter, "The Displacement
of Traditional Law in Modern India*," Journal of Social Issues 24, no. 4 (1968): 73.
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diplomats to simply write a brief agreement and amend over time as they learn more about
the application of the deal. The second mechanism by which this can occur is that a lack of
experience may result an inability to find consensus over numerous issues between
negotiating parties because of the relative lack of diplomatic skill and finesse which is often a
necessary ingredient to reach broad agreements. Thus lacking this ability, only a minimal

degree of common ground can be established between the negotiating parties.

A connected but separate body of work considers the role of learning, not in terms of
experience but in terms of information gathering through diffusion — defined as a ‘process
through which ideas, normative standards or... policies and institutions spread over time.”%
That is, design variation can occur where states adopt different agreement templates which
allow them to minimize the costs of drafting and re-drafting new agreements for each
particular negotiation.1°? Again, there are a number logics by which this diffusion may occur:
diffusion can be seen as the result of utility maximising states simply ‘shopping around’ for
the most efficient solution to particular design problems.'% As a result of this we see states
‘boilerplating’ (adopting of standard agreement templates in order to reduce legal costs).1%
Elsewhere Gulati and Scott have suggested that this behaviour can result simply from factors

such as the bounded rationality of actors, or risk aversion which itself is probably closely

correlated with negotiating experience.%®

Aside from these attempts to reduce transaction costs (following a logic of consequences),

contract design elements may diffuse also due to a logic of appropriateness — actors adopt

101 Fabrizio Gilardi, "Transnational Diffusion: Norms, Ideas, and Policies," Handbook of international relations
2 (2012): 25.

102 Allee and Elsig, "Are the Contents of International Treaties Copied-and-Pasted? Evidence from Preferential
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certain templates and approaches because they believe such an approach to be the ‘right’ one.
Such a dynamic can arise from socialization among certain groups (in this case states).1%
Similarly this may occur as a result of power dynamics — weaker states may be compelled to
adopt certain rules or procedures when negotiating certain agreements — for example states
which have strong trading partnerships with the U.S. or E.U. have been shown to adopt
similar agreement templates.'%In short then, narrow trade agreements may result from risk
aversion or cognitive limitations!®® or may simply be the result of a close economic
relationship between states, where states are simply emulating the best practices of another or
at its most extreme, emulation may occur due to a relationship of dependence or even
coercion.’®® It has been argued as a result that trade dependence is a strong determinant of
similarities in agreement design: ‘Weaker states that extensively trade with a major power are
likely to face substantial costs if they fail to match their policies with those of the more
powerful country.”1® For example states that tend to trade more with the United States adopt

PTAs that resemble the NAFTA model more closely than do other countries.’!!

There are also examples of international groupings such as ASEAN adopting institutions
modelled on, for example, the E.U Committee of Permanent Representatives not as a result of
whole-sale diffusion but selective copying.'*? Similarly, in the case of bilateral investment
treaties competition has provided the stimulation for states to adopt the practices of those

countries which have been able to reassure investors and thus secure greater investment
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flows. Elkins, Guzman and Simmons have shown for example how states are more likely to
adopt bilateral investment treaties where their competitors have done so and thus find support
for both learning and a weak form of coercion in shaping design preferences (but less support
for explanations that privilege the role of legal culture).!!® Thus a certain degree of design
contract design variation can be convincingly explained with reference to diffusion that
occurs from voluntary adoption to coercive transfer.!* However this work implies that we
cannot hope to understand the reasons driving transfer of practices without understanding the
broader strategic and power political context in which they occur, particularly because they
highlight the extent to which it is the practices of the powerful that tend to diffuse the most

effectively.

2.8 The Insufficiency of Existing Accounts

The preceding discussion demonstrates that each of the research agendas outlined here
contribute some important insights which improve our understanding of the variation
observed in the design of trade agreements, it will therefore be useful in framing the
subsequent discussion. Domestic politics, legal culture, and learning/diffusions undeniably all
play an important role in shaping the contract design choices of states; indeed, in some
situations there is little reason to think that these factors should not be expected to be even
more fundamental than purely power political mechanisms. It would therefore be misguided
to focus primarily on strategic explanations for a full account of this variation. Yet as a means
of providing a comprehensive account of design variation, all of these explanations possess
flaws and, crucially, none of them can explain in particular the central question of why weak

states continue to conclude narrow agreements under conditions of significant power

113 Zachary Elkins, Andrew T Guzman, and Beth Simmons, "Competing for Capital: The Diffusion of Bilateral
Investment Treaties, 1960-2000," U. Ill. L. Rev. (2008): 811.
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asymmetry. We may say for example that a weak state acquiesces to narrow agreements
because it possesses a particularly legal culture favouring informality, but this does not alter
the fact that it is simultaneously opening itself to strategic risks — if mainstream IR theory is

to be taken seriously.

More specifically, cultural explanations cannot explain, for example, why we see China and
Japan, who supposedly share similar attitudes to legalization and dispute resolution, conclude
agreements that differ significantly in their coverage and dispute resolution provisions, or
indeed why Japan’s agreements are much more similar to those of the United States in terms
of their coverage.!®® Similarly, it cannot explain why China and India, though possessed of
very different legal traditions, adopt similarly narrow agreements. In short, legal culture is
unsatisfactory in explaining why powerful states with such different traditions seemingly
pursue the same kinds of trade contracts whilst those that share the same cultures often tend
to pursue divergent strategies. The legal culture account is also far too broad to explain
variation within cultural groupings or variation within countries, why does India for example
conclude a detailed agreement with Japan but not with other countries such as Nepal or

Korea?

Domestic political accounts though useful, similarly cannot explain why the agreements of
India, Mexico and China are very limited in their coverage, whilst agreements signed by the
United States, Canada and Japan are much more comprehensive. The domestic institutions of
countries such as India, Mexico and China differ in important respects and the economies of
each share wildly different compositions, yet they adopt similar approaches in the design of
their agreements, why? Indeed, in terms of their domestic institutions two of these states

possess democratic institutions whilst the other does not. Whilst such accounts can help to

115 Diir, Baccini, and Elsig, "The Design of International Trade Agreements: Introducing a New Dataset."
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explain observations such as Japan’s consistent reluctance to comprehensively cover the
agricultural sector in its agreements, it cannot provide a compelling causal account of the

broader approach that this state adopts.

Likewise, accounts that focus on the experience of negotiators in explaining variation in
agreement coverage are undermined by the fact that some of the most experienced
negotiators strive to secure less comprehensive deals. For example, the data shows that
China’s agreements are consistently narrow in coverage, yet even by 2000 (a year before its
WTO entry) China is said to have ‘boasted a strong cadre of seasoned and highly
sophisticated diplomats.’*!® We also do not see agreements concluded by states such as China
become more comprehensive over time, as one would expect if pursuing the learning
explanation. Elsewhere the Japanese score highly on the comprehensiveness of their trade
deals yet are comparative newcomers to negotiating bilateral trade agreements whilst Canada

has concluded a number of shallow agreements despite its wealth of experience.'’

With respect to diffusion, it is again clear that this plays a role in helping states reduce the
costs of writing contracts and to signal their commitment to shared norms by copying the
clauses and agreements adopted by other states. Yet outside of a few isolated cases there is
little evidence that states routinely adopt the approach of others when designing their trade
contracts. In fact, most copying of trade agreements occurs through states simply employing
clauses written in their own previous agreements in order to reduce the costs of drafting

another.!'8 The cases that best support the diffusion argument are those countries that trade

116 Claude Barfield, "Dragon Stirs: China's Trade Policy for Asia-and the World," Ariz. J. Int'l & Comp. L. 24
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heavily with the United State and the European Union (where power dynamics are surely also

important), elsewhere however there is little evidence of any significant effects.®

Finally, in addition to the three broad research tracks, a simpler economic development
argument might be suggested, i.e. developing states sign more incomplete agreements in
order to protect their infant industries and they simply exclude certain clauses in order to
protect these more fragile sectors. There are a number of problems with this line of thought
however. First it is not clear that lack of coverage equates to more protection. For example,
coverage of a particular industry in an agreement might explicitly entail specific protections
and safeguards in the agreement itself, making it more, not less comprehensive.'?® Second,
this cannot explain the behaviour of developed but nonetheless rising states such as the
United States in the 1980s who signed more narrow agreements despite their overwhelming
advantages in all areas subsequently covered in their agreements. In terms of the developing
economy argument this cannot explain why countries such as Chile, Mexico and Colombia
have sometimes concluded much more comprehensive deals than more developed countries

such as Australia and Canada.'?

As specific illustration of these trends we can see that developed states such as Australia and
New Zealand concluded an agreement with a comprehensiveness score of 3 (out of 7) in
1983, similarly Australia and Canada signed a deal with a score of 0 in 1960. Elsewhere
Canada and Israel concluded a deal with a score of 3 in 1996 and The Canada-EFTA deal of
2008 also scores only 3. The European Community and Norway concluded a deal with a
score of only 2 in 1973 despite their developed economic status, whilst Canada and the U.S.

signed a deal of only 3 in 1988.
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On the other hand, developing countries such as Chile and Peru have concluded agreements
with a score of 5 in 2006. Likewise, the deal between Mexico and Nicaragua finalized in
1997, scores 6, and the same is true of Mexico’s deal with Uruguay in 2003. The Czech
Republic and Slovakia concluded a deal with a score of 5 in 1992 just a few years after the
fall of the Berlin Wall when they can reasonably be considered as still developing countries.
Accounts focusing on levels of economic development also have difficulties explaining
within case variation, for example why is India more willing to sign a comprehensive
agreement with South Korea and Singapore than with Bhutan? Surely the former two
countries present far more competition for important sectors of the economy in India than

does the latter?

Of course the proponents of these research agendas would likely not claim that they could
account for all the observed design variation on their own. In combination with one another
however it is clear that these agendas can plausibly account for many of the differences that
we observe. However, crucially, these research agendas, either in isolation or in combination,
because of their focus on sub-state factors, are still unable to explain why weak states
acquiesce to narrow trade agreements despite the supposed risks that this entails, either there
is a problem with these accounts or the conventional wisdom of mainstream IR theory.
Domestic factors, legal culture or diffusion have as yet provided no causal mechanism by
which weak countries are compelled to ignore the strategic vulnerabilities to which they
subject themselves by tying themselves closely to a more powerful state with an ambiguous
agreement. To understand this we must move beyond these purely sub-state explanations to

understand more fully the strategic dynamics that shape these deals in the first place.
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Part Il: A New Framework

Chapter 3: The Strategic Logic of International Contracts

To understand why existing accounts do not adequately explain the persistence of narrow
contracts under power asymmetry, and to begin to resolve the theoretical flaws in mainstream
accounts, we must begin with an exploration of the fundamental nature of these contracts,
their purpose, and their place in the broader context of international law. By doing so a
greater appreciation of the benefits and costs that such contracts offer for both the weak and
the strong in strategic and economic terms may be attained. Therefore, in this chapter I
briefly describe the broader theoretical debate on the role of international contracts before
turning to a more in-depth analysis of the major dimensions of contract design. | use this
discussion to point to the vulnerabilities that may accrue to the weak as a result of particular
design choices and highlight the particular risks entailed by concluding narrow contracts. |
suggest that, because excluded elements of narrow contracts cannot, by definition, be
enforced this leads to particular vulnerabilities for the weak in terms of re-negotiation, re-
interpretation, and amendment by stronger counterparts down the line. I develop this
discussion in order to resolve a theoretical flaw in current thinking by establishing a specific
causal mechanism by which broad contracts protect the weak — by facilitating enforcement of
a broader number of clauses and thereby restrict the behaviour of the more powerful across a

greater number of dimensions which, in turn, increases certainty.

3.1 The Broader Theoretical Context

Of course, there exists a long-running debate over the role of international law itself in the

context of international relations with the main camps divided across familiar realist and
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liberal institutionalist lines. Institutionalists of course argue that international law and
institutions have real effects and significant value both as a coordination device and as a way
of expressing shared norms.1?2 On the other hand realists traditionally see international law as
largely epiphenomenal, merely reflecting the distribution of power and interests of states.'?®
In terms of contractual commitment in particular Stephen Krasner has enumerated six ways

in which realists see power asymmetries as specifically inhibiting cooperation:

‘(1) the more powerful state prefers to act unilaterally and not limit itself by formal
accords; (2) the weak state will not enter accords that increase its interactions with
the more powerful state, which in the long run increases its vulnerability; (3) even if
the terms of the accord benefit the weak state, it will be reluctant to accept because of
how the accord will be implemented in practice; (4) the weak state’s leaders will
perceive that greater interactions will alter the distribution of material and human
resources within the government, and lead to more and more effort to administer the
accord; (5) greater levels of exchange will alter the weaker power’s cultural identity
and autonomy; and (6) multilateralism is more attractive to weak states because it

can build coalitions against the stronger powers.”%

This realist position underlies the logic of much of the work on credible commitment and
contracts that suggests weak states should not sign incomplete contracts with more powerful
counterparts. In fact, this more general realist account goes further — it implies that weak
states should be reluctant to conclude any bilateral deals even where comprehensive
contracting or institutionalization are present because of the dangers that such an approach
would present. All these factors should therefore meditate toward the rejection of incomplete

agreements by weaker states when negotiating with more powerful counterparts.

122 Abbott and Snidal, "Hard and Soft Law in International Governance," 448.

123 John J. Mearsheimer, "The False Promise of International Institutions," international Security 19, no. 3
(1994)., The Tragedy of Great Power Politics (New York: Norton, 2001)., Joseph M Grieco, "Anarchy and the
Limits of Cooperation: A Realist Critique of the Newest Liberal Institutionalism,” International organization
42, no. 03 (1988).
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On the other side of the debate, institutionalists point to the utility of international contracts
as an effective means of reducing transaction costs and thereby increasing the shared gains of
all of the contracting parties.!?® In a sense however the dichotomy between these positions is
a false one created by those striving to carve out a unique theoretical space - both the realist
and institutionalist views are to some extent correct and can be fruitfully reconciled. Though
they erroneously underplay the importance of power in shaping institutional design,
institutionalists are correct to point to the utility of contracts as coordination devices.!?®
Similarly, though underplaying the important independent effects of institutions, realists are
correct to emphasise the significance of power in shaping their design and operation.'?” This
power can be employed in international institutions because of the most obvious dissimilarity
between domestic and international law: the lack of an authority in the international sphere

above that of states analogous to that which exists domestically with respect to individuals.

At the heart of the difficulty of transferring our domestic understanding of law and contracts
to the international system then is the fact that law and contracts imply that certain
behaviours are obligatory, yet each state is formally sovereign and can therefore repudiate
these obligations at any time.'?2®  The implications of this lack of formal authority have been
widely explored, the most important consequence for international contracts is the absence of
centralized judicial enforcement. That is, there exists no body in the international sphere
above that of states that possesses unguestioned and effective enforcement power in a way
analogous to the judiciary at the domestic level. Ultimately sovereign states can ignore the
rulings of international judicial bodies should they wish to do so. As the legal philosopher

H.L.A Hart observed:

125 Koremenos, "Contracting around International Uncertainty."

126 Koremenos, Lipson, and Snidal, "The Rational Design of International Institutions."
127 Mearsheimer, "The False Promise of International Institutions."

128 HLLA Hart et al., The Concept of Law (OUP Oxford, 2012), 176.
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‘The absence of an international legislature, courts with compulsory jurisdiction, and
centrally organized sanctions have inspired misgivings in the breasts of legal
theorists. The absence of these institutions means that the rules for states resemble
that simple form of social structure, consisting only of primary rules of obligation,

which, when we find it among societies of individuals, we are accustomed to contrast

with a developed legal system.’?°

There are two primary implications of this for international contracts in particular: first, in the
international sphere the impartial adjudication of disputes is non-binding in the sense that
states remain sovereign. Less analysed, but no less important however is a lack of another
important judicial function - interpretation of contracts; A crucial difference between
domestic and international law then is not just the lack of enforcement capacity provided by
courts but the absence of their interpretive function; that is, the ability to interpret the
intentions of the signatories once an agreement is concluded and the consequent ability to fill
in missing, faulty, or ambiguous elements of a contract in future.** For this reason
incomplete contracts have entirely different implications in the international arena than in the
domestic. Due to this fundamental difference it has been observed that a lack of international
judicial authority means that ‘Incomplete domestic contracts are filled in by the courts,
incomplete international agreements remain incomplete.’*3! The implications of incomplete
international contracts however have not been completely thought through - the contention
that incomplete international contracts remain incomplete is not precisely correct. Of course
incomplete international agreements, like any other contract, are filled in, the difference is the
mechanism by which this is achieved. In the international sphere this is achieved not through
the judgement of an impartial body but rather by the contracting parties themselves with
reference to their respective bargaining power in order to fill-in these details. It is obvious

then that the functions of impartial arbitration and interpretation entailed in domestic

129 1hid.

130 Charles Lipson, "Why Are Some International Agreements Informal?," International Organization 45, no. 04
(1991): 502.

131 |bid., 503.
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contracts do not map well to the international system due to state sovereignty and the absence
of an overarching authority or impartial judiciary with the power to impose settlements. But

what are the deeper strategic implications of this?

3.2 Three Dimensions of Contract Design

The discussion thus far is predicated on the contention that incomplete or under-specified
trade agreements create vulnerabilities for the weaker party. But what does it mean to say that
a trade agreement is under-specified and how exactly does this relate to the vulnerability of
the weak? First, though the theory of incomplete contracting is decades old, the employment
of the concept remains haphazard and this can lead to some conceptual confusion.
Accordingly, it has been said that ‘incomplete contracts are not members of a well-
circumscribed family; at this stage an incomplete contract is rather defined as an ad hoc
restriction on the set of feasible contracts in a given model.”*®? In short, contractual
incompleteness is usually assumed rather than empirically derived.’®® To empirically
ascertain the degree of incompleteness in a given trade deal we must therefore first evaluate
the universe of elements usually associated with such deals. To maximize simplicity, we can
say that an agreement is relatively incomplete if it covers fewer elements than the most
comprehensive agreements that have been observed in a given issue area. An incomplete
agreement then is simply a contract which addresses a subset of issues addressed by the most

comprehensive observed deals in a given sphere.

This is a simple and straightforward definition but its application to trade is not as

uncomplicated as it may first appear. Trade agreements in particular can incorporate different

132 Tirole, "Incomplete Contracts: Where Do We Stand?," 743.
133 Henrik Horn, Giovanni Maggi, and Robert W Staiger, "Trade Agreements as Endogenously Incomplete
Contracts," (National Bureau of Economic Research, 2006), 1.
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dimensions of comprehensiveness and this in itself has proved a fruitful area of research. For
example, in applying the idea of incomplete contracts to trade, an important distinction has
been drawn between three different dimensions of contract comprehensiveness: depth,
breadth, and rigidity.®** In terms of the first dimension, deep treaties imply greater levels of
liberalization (tariff reductions) whilst shallow treaties liberalize less. It is suggested that
these deeper agreements increase the likelihood of reneging since the obligations of the treaty
are more demanding.®*® The second dimension, rigidity, on the other hand, refers to the
degree to which ‘treaty violations are tolerated’.’®® Milner and Rosendorff show how
international agreements that incorporate escape clauses are more stable than those that do
not. In line with Koremenos, but against Fearon, they find that escape clauses actually make
the initial bargains easier to reach.'®” Elsewhere Kucik and Reinhardt similarly find that
flexibility provisions in international agreements promote cooperation under conditions of

uncertainty. 8

Both of these measures of depth and rigidity relate directly to the level of residual rights
surrendered by the contracting parties — deep and rigid agreements require that more rights
are surrendered up-front. For example, a shallow agreement allows parties to retain the ability
to choose relatively higher tariffs than do deep treaties, and so these shallow agreements may
be less efficient in terms of reducing ex-ante transaction costs but allow parties to retain more
residual rights. On the other hand, rigid agreements restrict signatories’ rights by

incorporating a lower threshold for punishment of violations — that is, rigid agreements allow

134 | eslie Johns, "Depth Versus Rigidity in the Design of International Trade Agreements," Journal of
Theoretical Politics 26, no. 3 (2014): 469-70. See also Michael J Gilligan, "Is There a Broader-Deeper Trade-
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parties less freedom of action in exchange for securing more gains from cooperation since

adherence to the contract is more likely.**

With respect to a third dimension of contract comprehensiveness, breadth, Baccini et al
explore what they term the depth of trade agreements in their quantitative analysis, however
the measures they employ more accurately refer to the breadth of coverage (that is, they are
measuring the number of issues included in the agreement rather than levels of liberalization
per se). All the aforementioned analyses focus then on slightly different measures of contract
comprehensiveness summarized in table 3.1. But what should be the dimension of concern in
relation to the potential vulnerabilities faced by the weak under conditions of power

asymmetry?

Table 3.1: Contract Dimensions Summary

Dimension \ Characteristic

Flexible \ Limited Costs Imposed on Reneging
Shallow ' Limited Liberalization

Narrow Limited Issue Coverage

3.3 How Broad Contracts Protect the Weak: Defining the Causal Mechanism

To begin to address the question of vulnerability, the issue of enforcement must first be
addressed since it is only the enforcement of a contract which confers upon it any value as a
commitment device (or else it would be indistinguishable from a non-formalized agreement).
In this section | thus explore the three different dimensions of contract coverage in relation to
the vulnerability of the participants and show that narrow agreements in particular create

vulnerabilities that cannot be remedied through enforcement and thus present the greatest

139 Andrew T Guzman, "A Compliance-Based Theory of International Law," California Law Review (2002):
1828.
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danger to relatively weak states. It is this insight that leads to a focus on narrow contracts in

the subsequent empirical analysis.

Of course when considering issues of international enforcement, it is important to note that
many contractual arrangements are self-enforcing,'* that is, due to the benefits derived from
the agreement itself, the contracting parties have incentives to adhere to it simply because the
costs of cooperation failure outweigh the temporary benefits of reneging, and in such
circumstances the commitment is implicit.2* In many circumstances however contracts do
not have this fortuitous quality: Where the incentive structure that stimulated the agreement
can shift or be altered in a way that makes it beneficial for at least one actor to renege, a

credible commitment is required in order to sustain cooperation.

Aside from self-enforcement then, three sub-types of exogenous enforcement can be
identified which underpin the credibility of contractual commitments: The first is bilateral
and takes the form of one party appropriating or damaging the relation-specific investments
of the reneging party or otherwise inflicting hardship (through punishment) following the act
of cheating. Of course this is possible only if the victim of cheating is sufficiently powerful to
impose costs of a significant nature to deter its counterpart. The two remaining methods of
enforcement are however immune to this requirement. The second method of exogenous
enforcement is centralized; in such cases an actor (such as a judicial body) is imbued ex ante

by the contracting parties with the power to punish cheaters, this then changes the incentive

140 |_ester G Telser, "A Theory of Self-Enforcing Agreements," Journal of business (1980): 27. defines such as:
‘self-enforcing agreement between two parties remains in force as long as each party believes himself to be
better off by continuing the agreement than he would be by ending it.” See also Beth V Yarbrough and Robert M
Yarbrough, "Reciprocity, Bilateralism, and Economic'hostages": Self-Enforcing Agreements in International
Trade," International Studies Quarterly (1986).

141 This is commitment in the motivational sense, see Kenneth A. Shepsle, "Discretion, Institutions, and the
Problem of Government Commitment,” in Social Theory for a Changing Society, ed. Pierre Bourdrieu and
James Coleman (Boulder: Western Press, 1991), 249-50. in Douglass C North, "Institutions and Credible
Commitment,” Journal of Institutional and Theoretical Economics (JITE)/Zeitschrift fir die gesamte
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structure of the participants and can help to deter reneging. The third type of enforcement is
of the decentralized variety whereby an actor that reneges on its commitments is forced to
incur certain diffuse costs (such as reputational costs) and thus face punishment from a
collection of individual actors. This punishment can be either direct or indirect: in the latter
case a cheater can lose out on the potential for beneficial cooperation with others, in the
former, specific directed sanctions can be applied by the community. In the case of trade, an
example of such enforcement could be the imposition of barrier specifically directed towards
an offending state (though this could also be purely bilateral). This reputational enforcement
can be seen in many social settings at the subnational level,'*?and arguably plays an even

more important role at the international level due to the lack of hierarchical authority.143

In applying these understandings of enforcement to the case of weak states concluding deals
with more powerful counterparts it is obvious that (by definition) relatively weak states
cannot rely on bilateral enforcement measures due to their relatively inferior bargaining
power and thus must opt for either centralized or de-centralized enforcement of contracts. To
ensure that these enforcement mechanisms can operate effectively there is therefore a need to
clarify precisely the duties and obligations that a particular contract entails for each signatory.
Without such clarity, exploitation or manipulation by the powerful is a real possibility given
that elements of cooperation that are not codified precisely cannot be enforced either through

centralized or de-centralized means.

This last point is absolutely crucial - where agreements are broad there is generally one

vulnerability to which the weak are subject: the danger that the more powerful reneges on an

142 Robert C. Ellickson, Order without Law : How Neighbors Settle Disputes, ed. Inc ebrary (Cambridge, MA:
Harvard University Press, 1991).

143 R.M. Axelrod, The Evolution of Cooperation (Basic Books, 2006). Even where these centralized
enforcement mechanisms are present, their effectiveness is always in doubt due to state sovereignty. In this
sense centralized enforcement simply reduces to decentralized enforcement since states only adhere to the
decision of the centralized authority due to the reputational costs this would incur. (In this sense there is no truly
centralized enforcement in international affairs)
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agreement down the line. Where agreements are narrow however there is a further
vulnerability with which the weak must contend; the danger that the narrowness of the
agreement will be used as a means by which the strong can manipulate the relationship in
their favour. Intuitively there are two sub-mechanisms by which this manipulation can occur:
First, the strong can make use of its greater bargaining power to fill in gaps in the agreement
in a way that is favourable to itself (amendment is made with reference new bargains and
therefore to the bargaining power of the actors). Second, it may retain ambiguous or
incomplete sections and use its greater bargaining power to interpret these sections in its
favour. The same is true to a lesser degree for shallow agreements (that reduce tariffs) —
manipulation here is possible but circumscribed because a shallow agreement only implies
the possibility of deeper liberalization in particular issue area that has already been agreed
upon by both parties. The shallowness of the deal does not imply ambiguity in other areas in

and of itself, it is the lack of coverage in those other areas that does this.

It is also crucial to note here that the utilisation of these two mechanisms of control by the
powerful only make sense if the stronger state expects itself to be in a relatively superior
position at subsequent points when these new bargains occur, thus if it is declining it will
reap no reward from delaying bargaining over certain aspects of an agreement in future,
indeed it may incur a worse outcome. At this point we can return to the earlier discussion of
the commitment problem and the particular claim that either supranational institutionalization
or comprehensive contracts can protect the weak from exploitation by the strong. In
particular, we can provide an explanation as to why more comprehensive contracts provide
protection to the weak. We can say that supranational institutionalization protects against the
risk of reneging by facilitating centralized punishment of deviations from a contract.
However, such a body (or indeed any actor) cannot enforce that which is not codified in a

contract. Broad (or comprehensive) contracts then facilitate decentralized forms of
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enforcement by codifying precisely the duties and obligations of the parties and thereby
protect the weak from reneging and manipulation by the strong. In short, an actor can only
incur costs by reneging on an explicit commitment. It is this insight which remedies the
under-specification of existing accounts and explains how broad or comprehensive contracts

can provide protection to the weak.

Table 3.2: A Typology of Contractual Vulnerabilities and Their Safeguards

Characteristic Vulnerability Safeguards

Flexible (Limited Rigidity) Reneging Centralized and Decentralized
Enforcement

Shallow (Limited New Bargaining Rounds  Circumscribed number of additional

Liberalization) Bargaining Rounds

Narrow (Limited Issue New Bargaining Rounds  None

Coverage)

Table 3.2 summarizes the logic - for an agreement to be flexible it must incorporate elements
which imply that the costs incurred by the reneging party are relatively low. Consequently,
centralized enforcement is limited by the agreement itself and can offer little protection to the
weak if the strong wishes to renege. On the other hand, decentralized enforcement may still
serve as an effective safeguard for such agreements should the more powerful incur
reputational costs for reneging on a flexible agreement as other states would be less willing to
conclude such a deal with this state in future.}** A flexible agreement also does not present
any problems for a weaker party in relation to manipulation since flexibility in itself does not

imply that the coverage of the deal is limited.

Shallow agreements on the other hand do create vulnerabilities for the weak since the level of

liberalization of certain elements is left to future negotiations and thus the shape of

144 Robert Axelrod and William Donald Hamilton, "The Evolution of Cooperation," Science 211, no. 4489
(1981)., George W Downs and Michael A Jones, "Reputation, Compliance, and International Law," The Journal
of Legal Studies 31, no. S1 (2002).
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liberalization is likely to be decided with reference the bargaining power of the two states.
Fortunately, the opportunities for exploitation are circumscribed by the level of liberalization
in the initial agreement — in this sense though opportunities for further negotiation exist they
are limited and the weak thus do not face a high degree of uncertainty. To take a concrete
example, two states may initially agree on liberalization of a particular good to a tariff rate of
50%, if it is more favourable to the powerful to reduce this tariff down the line it can use its
bargaining power to achieve this; however, the scope of this change is limited by the initial
settlement and the tariff cannot now be increased over 50% without incurring the costs of

decentralized enforcement.

Finally, narrow agreements present opportunities for manipulation of the weak by the strong
because they imply that the agreement can be expanded and that this will be achieved through
future negotiations within which the bargaining power of the participants will be decisive.
This demonstrates the need to focus on the breadth of an agreements (and to a lesser extent
depth) rather than rigidity/flexibility; a less rigid agreement implies that either party can
repudiate the agreement at a lower cost, however any party that does so will nevertheless
incur decentralized costs if it repudiates the agreement for an unjustifiable reason. On the
other hand, opportunities for manipulation exist with both narrow and shallow agreements
because those elements that are not codified are still open to manipulation without any
enforcements protections. A non-rigid or flexible agreement can still be enforced in a
decentralized fashion and the weak state has to agree to these provisions up-front before it

makes transaction specific investments.

It is the particular vulnerabilities that result from narrow agreements then that should be the
focus of an analysis of contracts as commitment devices, as a result the breadth/narrowness

of agreements is the dimension upon which I will concentrate. However, identifying the
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particular vulnerabilities and protections of narrow international contracts does not address
the research question directly, in fact it brings it into starker relief - though broad contracts
do indeed offer protections to the weak why do we continue to see these states conclude
narrow trade agreements despite the vulnerabilities that they entail? With a framework for
understanding the nature of these contracts and the vulnerabilities that they entail we can

begin to answer this question directly.
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Chapter 4: The Theoretical Framework

When seeking to construct an explanation for any phenomena within political life, an obvious
and useful starting point is to ask: Who benefits? In this case the nature of the mechanisms of
control outlined in the previous section suggest a preliminary answer to the question of why
we see narrow agreements: By securing a narrow agreement and delaying the negotiation of
details to later bargaining stages a more powerful but rising state can secure an increasingly
advantageous deal. However, whilst suggesting a preference for such deals on the part of
relatively rising powers, this remains insufficient to explain why the weaker negotiating
counterpart would willingly accede to such an arrangement given the vulnerabilities such an
agreement implies. To understand why this might occur we need to turn to the preferences
and decision-making processes of both of the participants. In this chapter | begin by
describing the insights that can be gleaned employing a bounded rationality assumption in
real-world bargaining scenarios and build on this to show how the time-horizons of weak and
powerful actors differ. This difference results from the fact that they possess dissimilar
aspiration levels, which are determined by the size of their decision space. This in turn is a
function of their power (the more powerful a state, by definition, the more options it
possesses in terms of its behaviour). A crucial implication of this is that weak actors value
immediate gains more highly than more powerful counterparts because the realization of
future gains is relatively less certain for them (because they have fewer options with which to
control events) and they therefore discount the future at a higher rate. Crucially, it is this
difference in discount rates which creates a bargaining range within which a deal can be

made between rising powerful states and their weaker counterparts.
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4.1 The Empirical Utility of Bounded Rationality

When modelling the behaviour of actors in such bargaining scenarios, the assumption of
hyper-rationality is commonplace throughout much of the bargaining and contracting
literature and is often usefully employed in order to maximize tractability on a particular
aspect of the process whilst minimizing theoretical complexity. Nevertheless, this assumption
and the related expectation of optimizing behaviour are not without their flaws, particularly
when discussion moves from modelling stylized interactions to real-world applications. Since

it is the object of this study to resolve an empirical puzzle this is particularly problematic.

The most important defect of the standard rationality assumption as applied to agents in a
complex environment (such as the international trade system) is the problem of infinite
regress with respect to selection of a halting rule by which a decision is arrived at. In other
words, under the assumption of hyper- rationality individual actors are taken to optimize, that
is, select the best choice in order to maximize their utility (however defined).}*> They do this
by considering all the possible choices available to them and calculate the consequences of
each choice before finally opting for the one that maximizes benefits and reduces costs.
Under complexity this utilitarian approach places a premium both on the gathering of
accurate information and high levels of calculative ability. However, information is not
immediately available in practice and even were it to be so processing information is costly
even when individuals are perfectly rational. That is, even where information is accessible it
does not follow that it is accessible in a costless fashion, it also does not follow then that even
if information is easily accumulated that the calculation of the best course is costless. Given

that information gathering and calculation is costly in time and resources a rational actor must

145 Herbert A Simon, "A Behavioral Model of Rational Choice," The quarterly journal of economics (1955). in
Gary Klein, "The Fiction of Optimization," in Bounded Rationality: The Adaptive Toolbox, , ed. Gerd
Gigerenzer and Reinhard Selten (London MIT Press, 2001). in Gerd Gigerenzer and Reinhard Selten, Bounded
Rationality: The Adaptive Toolbox (Mit Press, 2002), 15.
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estimate not only the best course of action but also ‘[T]he marginal utility of the information
not yet gathered, in order to judge whether or not to obtain it. However the act of deliberating
about the marginal value of information is itself time consuming and effortful’ One must
consequently consider the ‘marginal value of the cognitive resources [expended] trying to
figure out whether to gather information and so on’'*® Thus where cognitive and
informational limitations are salient the assumption of perfect rationality is problematic due
to a lack of a satisfactory halting rule when seeking optimal solutions under conditions of
complexity.'*” This then is too much of an heroic assumption to apply empirically to a

complex environment such as the international system.

In an effort to avoid this fundamental problem and add realism to empirical analysis, the
behavioural assumptions of transaction cost analysis depart from the assumptions employed
in classical economics by incorporating two elements. First the assumption ‘that human
agents are subject to bounded rationality’ and second that ‘at least some agents are given to
opportunism.’**® The first assumption implies that agents are endowed with limited
calculative ability and so do not seek to optimize decision-making, (crucially this does not
imply irrationality of action on the part of these boundedly rational agents).*® The originator
of the concept of bounded rationality, Herbert Simon described the decision making of such
actors as a search process guided by aspiration levels.**® In this framework an aspiration level
is a goal that must be reached or surpassed in order for an actor to abandon its search; Simon
called this behaviour ‘satisficing’ in contrast to the optimizing of hyper-rational agents.
Aspiration levels and goals therefore vary according to the situation and environment; they

are increased if better alternatives are easy to come by and decreased if they are not.*>*
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Consequently, an actor with relatively few resources is more likely to possess a lower
aspiration level in absolute terms than its relatively more powerful counterpart simply
because the alternatives that it is capable of securing are circumscribed by the limited power
that it possesses. As a result, the decision space of a weak actor is much more circumscribed
than that of a comparatively more powerful actor and this means that the weak are much
more likely to value more certain immediate gains over greater but less certain future ones.
This of course has important implications for states bargaining over the design of

international trade contracts, to which | will return.

The second assumption of transaction costs analysis, opportunism, has been defined as ‘self-
interest seeking with guile’. Though it is the bounded rationality of agents that cause
contracts to be incomplete (because of the incapacity to address every foreseeable
eventuality), it is the opportunism of some actors that prevents contracts from being
ubiquitous since such agents will not be trusted to fulfil the obligations set out in a
contract.*® It is this logic which suggests that states with the power and opportunity to renege
or manipulate down the line will do so and thus their weak counterparts will be particularly
vulnerable. This self-interest seeking with guile can be related back to the pure commitment
problems - it is not uncertainty that causes the commitment problem in such cases but rather
the incentive structure faced by a particular actor. Both of these assumptions map well on to
real negotiations over trade given the complexity of the situation facing agents and the
potential disparities in power between them. They can therefore provide important insights

into why weak states continue to conclude narrow trade agreements.

152 Williamson, The Economic Intstitutions of Capitalism.
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This also has important implications for negotiations between the weak and the strong: For
example, gains that will be realised in two years have less value for a weak state than a strong
one because the weak state is operating under conditions of higher uncertainty given its more
precarious power position, its aspiration levels are therefore likely to be lower. Because the
realization of future gains is more uncertain the relatively low aspiration levels will manifest
themselves as the weak privileging immediate gains much more highly than future ones, even
if the expected value of the future gains is objectively higher (the value of these gains can be
summarized by their utility times the likelihood of their realization — as an actor becomes
weaker this likelihood decreases). On the other hand, a powerful state that is rising is likely to
discount such future gains at a lower rate since its power means that it is more likely to

achieve those gains in future, its aspiration levels are therefore higher.'®3

As a consequence of this it is reasonable to assume divergence in the time-horizons of the
two actors, and an important implication stems from this — a powerful rising state will be
more willing to sacrifice an immediate gain for future benefits, whilst the weaker actor will
tend to privilege immediate gains much more highly than uncertain future outcomes. Because
of its reduced aspiration levels, it is also willing to accept a less appealing deal than the
strong. This creates a bargaining range that would otherwise be absent and means that in
order to overcome the reticence of the weak to sign a narrow agreement which will confer
advantages on the powerful in future. The powerful merely has to increase the gains which
the weak can realize at the initial stages of the negotiations. It can do so through the transfer
of up-front concessions which increases the value of the immediate gains and thereby induce
the weaker state to overcome its reticence over the potential future vulnerabilities that a

narrow contract entails. The stronger will be willing to provide these concessions because of

153 The somewhat similar idea that wealthier or more powerful agents discount the future at a lower rate is well
established in the economics literature, see for example Masao Ogaki and Andrew Atkeson, "Rate of Time
Preference, Intertemporal Elasticity of Substitution, and Level of Wealth," Review of Economics and Statistics
79, no. 4 (1997). Or Andrew Atkeson and Masao Ogaki, "Wealth-Varying Intertemporal Elasticities of
Substitution: Evidence from Panel and Aggregate Data," Journal of Monetary Economics 38, no. 3 (1996).
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the value it can extract subsequent negotiations and a more favourable contract exceed the
costs of these initial concessions. Figure 4.1 illustrates the relation between relative power

and discount rates.

Figure 4.1: The Relation between Power, Bounded Rationality, and Discounting
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4.2 Creating Dependence through Investment Specificity

Clearly the up-front concessions from the powerful state to its weaker counterpart are
important in securing the initial bargain but they also have other important consequences. By
their nature they will play a crucial role in creating increased dependence of the weak upon
the strong which will have important implications for future bargaining rounds for the simple
reason that greater dependence reduces the exit options of the weak during subsequent rounds
of bargaining. It is the lack of exit options that allow the strong to continually renegotiate or
amend the deal in their favour without the collapse of the cooperative relationship. The
dependence of the weak on the strong is likely to be increased then by the initial concessions
because they will induce the weak (or more precisely firms within the weak state) to make
transaction specific investments because this is now where the highest return (or biggest

market) is as a result of the agreement.

These investments can subsequently be used as an important point of leverage by the more
powerful state and facilitate future changes to the treaty. As Albert Hirschman observed; if a
state wishes to tie a trading partner to itself using foreign trade for purposes of increasing its

influence this may be accomplished by either: ‘making him better off, i.e. by granting him
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better terms of trade [or] by changing his indifference system so as to make him worse off in
the eventuality of the interruption of trade.”®* The up-front concessions and consequent

investments are likely to be one way that the powerful ensures that this is the case.

To illustrate how this mechanism operates precisely consider a bargaining scenario where a
more powerful rising state A offers its weaker counterpart B, generous terms with respect to
B’s export of mechanical products to A’s market. These more favourable terms will imply
that producers of these products in B may re-direct their manufacture and export of these
products to A’s market to secure increased returns. These producers may change their
behaviour in two ways: first, they may shift production to products that are in greater demand
in country A or they may create more specialized versions of products suited primarily to the
market of country A (perhaps because of regulations particular to country A). Thus firms and
producers in country B are induced to make transaction specific investments as a result of the
generous terms offered by A and the conclusion of the trading contract. These investments by
definition then ‘cannot be [easily] redeployed because they are specialized to a particular
task.”*>> Aside from the economic impact that repudiation of a trade deal would have on
country B the domestic political consequences are potentially even more significant -
particularly if the generous terms are directed toward industries that are politically salient in

country B.1°¢

In this way the producers of country B become hostages to the continuation of the trading
relationship between with A and reduce the exit options of that country. This could equally
apply also to industries that import specific goods from country A, but the strategic effects

and negotiating outcomes are the same — the ability of the weaker state to exit an agreement

154 Hirschman, National Power and the Structure of Foreign Trade, 47.

155 Williamson, "The Economics of Organization: The Transaction Cost Approach." also "The Modern
Corporation: Origins, Evolution, Attributes," Journal of economic literature (1981).

16 Hirschman, National Power and the Structure of Foreign Trade, 48.
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is now far reduced compared to when the agreement was concluded. These investments then
are absolutely critical in transforming the relationship between the weak and the strong and
allow the strong to revise and interpret the agreement differently in future. Prior to such
investments being made by the weak, it has a credible exit option of walking away from
negotiations. In the initial round of bargaining then something analogous to negotiations
under market competition occurs when the powerful state is attempting to induce the weak to
sign the contract. However once the contract is concluded any interstate competition
dynamics disappear and the relationship becomes more like that of a monopoly or akin to the

hierarchical structure observed within firms.

To understand the asymmetry of this type of interdependent relation a useful distinction has
been drawn between sensitivity and vulnerability.®®” This is a crucial distinction: ‘Two
countries importing 35 percent of their petroleum needs, may be equally sensitive to price
rises; but if one could shift to domestic sources at moderate cost, and the other had no such
alternative, the second state would be more vulnerable than the first.”*>® Where an investment
is specific to a relationship the costs of switching becomes much higher and thus
vulnerability increases. We should therefore not make the mistake of assuming that a
relationship of interdependence implies that the dependence between actors is symmetrical.
Where a weak state is dependent upon exporting certain goods or services to a particular
market or on the supply of a certain good or services from a particular supplier its level of

vulnerability is much higher than that of a comparably more powerful state.

The concessions and consequent investments thus alter the incentive structure for the weaker
states and this dynamic has been neatly summarized elsewhere: ‘Consider for example a free

trade agreement between a large and a small state. The likely result is a change in the smaller

157 Keohane and Nye, Power and Interdependence, 10-11.
138 |bid., 11. emphasis added
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state’s self-perception of its own interest: it will converge toward that of the larger. Why?
Because the simple act of participation in the arrangement strengthens those who benefit

from it relative to those who do not.’1°°

4.3 Renegotiations

In order for the powerful state to reap the rewards of a narrow agreement that the weak
cannot now escape it must be able to renegotiate or re-interpret the contract in its favour.
Much of the contract literature has focused on this renegotiation process of contracting
parties following the conclusion of an incomplete contract'®® which are thought to lead to ex-
post efficient investment of resources.'®® In order to capture the dynamics of renegotiation of
international contracts in particular | now turn to a simple stylized example involving two
actors, one strong and one weak. They engage in a bargaining game over three stages. The
strong makes the initial contract offer (broad or narrow) based on its preferences and the
weak then decides whether to accept or refuse. If it refuses, the powerful state can decide

whether or not to offer up-front concessions and exploit the narrowness of the contract.

The restrictive assumption here is that the game has only three periods. This has obvious
implications in undermining the enforcement effects of a longer shadow of the future, the
presence of which would undermine incentives for the strong to renege. Consequently, it

might be suggested that a three period game is structurally biased towards rewarding

159 Jonathan Kirshner, "States, Markets, and Great Power Relations in the Pacific: Some Realist Expectations,”
in International Relations Theory and the Asia-Pacific, ed. G. John Ikenberry and Michael Mastundano (NYY:
Columbia University Press, 2003), 227.

160 See Rogerson (1984), Grout (1984), Hart and Moore (1988) and Tirole (1986) in Surajeet Chakravarty and
W Bentley MacLeod, "Contracting in the Shadow of the Law," The RAND Journal of Economics 40, no. 3
(2009): 4.

161 Oliver E Williamson, "Markets and Hierarchies," New York (1975). in Chakravarty and MacLeod,
"Contracting in the Shadow of the Law," 4.
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defection and thus producing erroneous insights.’®2 However this is not the case since
manipulation and re-interpretation of the contract in favour of the strong does not end in
cooperation breakdown in any case (due to the transaction-specific investments of the weak)
and since the strong is not reneging on explicit elements of the treaty (because it is narrow) it
also does not incur any costs in terms of third-party enforcement through the traditional
reputational mechanism. These two elements render the shadow of the future an irrelevant
consideration when it comes to the renegotiation and amendment of narrow international

contracts.

To choose the particular contract that is offered, strong states use backwards induction to
decide the best course of action. If the rewards that result from manipulation and subsequent
negotiation exceed the costs required to secure a narrow agreement, then they will offer a
narrow agreement. If not, they will opt for a comprehensive agreement that minimizes
transaction costs. The rewards that derive from subsequent manipulation are determined by
the difference between the contract payoffs in the first period and the third period.
Substantively this means that the manipulation reward is determined by the change in
bargaining power possessed by the strong state from t to t+2. The figure below illustrates this
simple logic and begins with and offer from the powerful state of either a broad or a narrow

initial contract.

162 On the enforcement effects of a long shadow of the future see James D Fearon, "Bargaining, Enforcement,
and International Cooperation," International Organization 52, no. 02 (1998)., Axelrod and Hamilton, "The
Evolution of Cooperation.”,Koremenos, "Loosening the Ties That Bind: A Learning Model of Agreement
Flexibility."
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Figure 4.2: Two Actor Negotiations
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Whilst this diagram provides an intuitive sense of the bargaining structure, to understand this
process more fully it is useful to disaggregate its most important aspects. We can think again
of these two states, a powerful and a weak that are bargaining over the distribution of shared
gains from trade cooperation. P € (0, 1) represents a share of these gains accruing to the more
powerful with 1-P going to the weak. T represents transaction costs incurred through the
trading relationship which can be reduced in proportion to the level of comprehensiveness of
the contract that is structuring cooperation. Again, the powerful can offer either a broad or
narrow contract. If the weak state refuses the contractual forms of cooperation offered by the
powerful then cooperative outcomes without contracts (i.e. a spot market) occurs, which
incurs increased transaction costs (T). E represents the exploitation payoffs received by the
powerful (the benefits gained by the powerful from exploiting the weak through renegotiation
and amendment), and donations, D represent up-front concessions from the powerful to the

weak.

The powerful state’s power advantage can increase or decrease over time and, all else equal,
states are assumed to secure gains in direct proportion to their power. S represents strength of
the most powerful state. The powerful always makes the first offer and to introduce power
trajectory more formally into the scenario we can say that the power position of the powerful
at tis Sz which in the first instance will increase to S > Sy in the next period, t+1. The higher
the relative growth of the powerful over two periods, the greater the rewards that it can reap
from subsequent manipulation. In line with the predictions of the contract literature in
international relations, when an incomplete/shallow contract is offered by the more powerful,
the weaker can be exploited at subsequent points and this exploitation is conceptualized as a
significantly reduced share for the weaker than it could expect from a fully contractual

bargain in period t.
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When rising in power the powerful cannot credibly commit to restraint and therefore the
weaker prefers to refuse a narrow contract in favour of ad-hoc cooperation. If these states
cannot conclude any bargain at t this is clearly an inferior outcome for both parties given that
they can both increase their gains by trading through a contract and reduce transaction costs.
How might this be resolved? As we have seen, existing theory suggests that when the
powerful is rising it cannot commit not to exploit the weak in the second period unless it
signs a comprehensive contract. However, the gains that the powerful derives from a broad
contract at t+1 can be less than it can gain from a narrow contract and exploitation. In any
event, hand-tying by the powerful will not be credible given its growing power. The weak
will refuse to conclude an agreement if the payoffs received from the non-contractual
cooperation (i.e the spot market) are higher than that on offer from the powerful. Since it
expects exploitation this will always be the case without additional payment from the

powerful.

The powerful state can therefore make the initial payoff more favourable for the weak in
order to incentivize it to acquiesce at t even if the latter anticipates exploitation in the second
period. Thus, the commitment problem may be bypassed through compensation from the
powerful to the weak at t when the powerful is rising (or through comprehensive contracting
when the powerful is declining). This is done in order to reduce the costs imposed on the
weak when acquiescing to the incomplete contract. The powerful state offers these up-front
payments when the value of the benefits of a narrow contract and exploitation minus the costs
of up-front payments in the first period, is greater than the benefits derived from ad-hoc
cooperation minus transaction costs. This will hold if the powerful state expects to reap large
gains from exploitation of the weak down the line (that is, if E is large). If this does not hold
(i.e if it is declining and Si1 < Sy), it offers a bargain agreeable to both parties at t that

incorporates a comprehensive contract.
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The important thing to note from this is that the payoff and strategy of the powerful is
determined by its likelihood of a better deal in future (reaping the exploitation payoff), which
in turn, is determined by its relative power trajectory. Crucially it is the fact that the powerful
retains greater residual rights of control through a narrow contract that it is able to exploit the

weak over time.

Conversely the example shows why when the powerful is declining it is not incentivized to
buy-off the weak because it has no opportunity to use a narrow initial contract to exploit at
the 2" stage and the value of E will be close to zero (it gains no extra advantage at
subsequent negotiation points and may even incur a more disadvantageous position) whilst
the donation (i.e concession) from the strong to be will remain positive. Whenever the weak
refuses the offer, cooperation occurs without a contract and thus the payoffs are P-T and 1-P-
T. Both contractual forms of cooperation reap greater total gains than non-contractual
cooperation because overall transaction costs (T) are reduced by each contract type. Finally,
it always makes sense for the weak to accept the broad contract when offered by a declining
powerful state since exploitation is not anticipated. The best outcome then for both parties,
given the expected actions of the other, is mutual commitment when the powerful is

declining.

When the powerful is rising, a broad contract gives it a payoff of P + E because it pays no up-
front costs but can still exploit the weak. However, it can never attain this payoff because the
weak will refuse to accept this offer as it knows its counterpart is rising. Thus when the
powerful is rising it has a greater incentive to buy-off the weak in order to reap the rewards of
subsequent exploitation, which it can do because it will get a progressively better deal as time

goes on (the value of E increases in line with its bargaining power or S). Again both
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contractual forms of cooperation are almost always superior to a ‘spot market” because of the
higher transaction costs incurred through the latter. Finally, it always makes sense for the
weak to accept the buy-off when offered because this is a superior outcome to any of the
other realistic options — no cooperation or a spot-market. The incomplete contract is
therefore the best option for each party given the anticipated actions of the other party.
Crucially this facilitates both parties to make transaction specific investments since the

commitment problem in the first round has been overcome.

An obvious question emerges from these conclusions; do the up-front concessions from the
strong not induce a new commitment problem from the other side (i.e. the weak cannot
commit to the strong after payment is received)? The reason that this does not occur is
precisely because the agreement in period 1 has caused both to make transaction specific
investments and so they are now locked into a contract that is costlier to exit. This was
obviously not the case in the first round. Crucially in this scenario the weak knows it will be
exploited but still accepts cooperation because it makes it better off and thus this mechanism

offers a unique solution to the pure commitment problem.

More concretely, we can think of up-front payments from the powerful as generous terms of
trade which actively encourage the weak to make transaction specific investments because
this is now where the weak states’ highest payoff, per unit of investment, will be. However
once this is locked-in then the powerful is free to exploit down the line. For this strategy to be

adopted then two conditions must be satisfied:

1. When (P-D + E) > (P —T) The more powerful will opt to buy-off. This is satisfied
when there is a value for D that is less than the advantage derived from E (that is,
when E is large which is determined by the size of S).1%2

163 p — T of course always results in a value less than P since T is positive whilst P-D+E can result in a value
greater than P when E is sufficiently large
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2. When (1-P - E) > (1 — P - T) the weak will accept the buy-off. This is satisfied
simply when the costs incurred through E are lower than those costs incurred through
T. Where this is not the case the powerful state will can add a donation to the left of
the equation. (1-P+D -E)>(1-P-T)

3. Both of these conditions are satisfied thenwhenE>D >T

This simple example demonstrates how under certain conditions both states can secure
outcomes that are superior to the status quo or ad hoc cooperation but the stronger power

nevertheless gains disproportionately more over time.
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Figure 4.3: Disaggregated Negotiations
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Fig.4.4: The Distribution of Gains
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Figure 4.4 summarizes the simple logic of the bargaining game, with the horizontal line
representing all possible gains from cooperation and each vertical line representing a
particular distribution. A vertical line at the far right would represent a division such that all
payoffs accrue to the strong, a line at the far left would signify all gains accruing to the weak.
For the strong to be incentivized to pursue a buy-off and renegotiation strategy distance B
must exceed distance A as this means that the gains from renegotiation exceed the costs of
the initial up-front payments combined with the value of the foregone gains resulting from
the narrower contract in the initial period. It is again important to note that the value of E is

directly related to the size of the increase in the bargaining power of the strong state.

Of course this is in a three period scenario; in an indefinite game the incentives for buy-off
and manipulation would be even greater for the more powerful state, since the buy-off is
temporally limited whilst the benefits of manipulation are indefinite. From the point of view
of the weaker state it can foresee the possibility of manipulation at subsequent points and so it
is rational for that state to reject the offer of a narrow contract if the costs of manipulation
exceed the costs of concessions from the strong, however since it discounts the future at a
higher rate, there is a level of buy-off payment at which it will accept a narrow contract.
Finally, it is rational for the weak to accept the buy-off when offered because this is a

superior outcome to any of the other realistic options — no cooperation or a ‘spot-market’ in
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which transactions between the two states are not structured with a contract and thus

transaction costs are incurred.

Thinking even more specifically about the substantive forms of renegotiation that might
occur we can think of a strong state securing an agreement that does not include intellectual
property protection (in this one dimension the agreement is narrow). In subsequent years it
then becomes in the interest of this stronger state to incorporate clause on IP protection
(perhaps due to economic development and a movement to producing higher end goods) it is
now in a position to use the incomplete nature of the agreement and its increased bargaining
leverage to secure an outcome on this issue that is much more favourable than it might have
secured at the first stage of an agreement. There are two mechanisms here, the first is that the
rising power is simply getting a better deal than it would initially, the second is that there are

certain issues that only become of interests at later points.

Finally, we must ask, given the advantages of a more incomplete contract why don’t strong
decliners adopt the same exploitation strategy? The answer is that simply because, as
decliners, they are unlikely to get a better deal by holding-off negotiation to a later date and
therefore there is no justification for them to incur the ex-post transaction costs resulting from

later amendment.

4.4 Conjectures

The preceding discussions have addressed the nature of international trade contracts and
highlighted two vulnerabilities to which the weak are potentially subject — there is a danger
that the more powerful state reneges on the terms of the contract but there is also a risk that

an ambiguous contract provides opportunities for manipulation of the weak. | have discussed
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the mechanisms by which institutionalization can remedy the former danger whilst
comprehensive contract rectifies the latter. Crucially, a narrow contract offers neither

safeguard.

The framework shows that even if weaker states are aware of the dangers of a narrow
contract they are nonetheless willing to accede if offered concessions up-front by their
stronger counterparts. They are willing to be bought-off in this way because they discount the
future at a higher rate than more powerful states since their lack of power means the
realization of future gains is more uncertain. Crucially these opportunities for manipulation
take the form of a new bargaining game between the two contract signatories. | have argued
that this is crucial because delaying bargaining is only beneficial to an actor that expects to be
in a superior power position it is powerful but rising states that are willing to offer
concessions up-front because the reward of manipulation exceeds the costs of these payments
and the benefits that are foregone as a result of the narrower initial contract. The framework
suggests this calculation is different for powerful but declining states — since their relative
power position is expected to deteriorate there are likely to be many fewer gains accrued by
delaying rounds of bargaining to a later date. Adding to this dynamic is the fact that powerful
declining states (like their weak counterparts) discount the future at a higher rate than do
rising states because their declining power position makes the realization of future gains more

uncertain.

Finally, the discussion of transaction specific investments has illustrated the important
strategic dynamics that emerge from the conclusion of the initial treaty. The favourable up-
front concessions encourage the weaker states to make investments that cannot be easily
transferred to another relation. In international trade these investments have particular

implications because of their effects on the domestic politics of the weaker state — there are
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now significant groups in the weaker state that have an interest in the continuation of the
agreement no matter the consequences for the country as a whole. The conclusion of the
initial contract thus turns the bilateral relation into a much more hierarchical structure than
existed previously (more akin to a firm than a free market) and the exit options of the weak
are far reduced. A number of conjectures can be inferred from this discussion and will be

evaluated following the empirical applications of the framework. These are listed below.

Table 4.1: Theoretical Conjectures

1. Contract Coverage: Where a more powerful state in a dyad is rising (divergence) it
will push for a narrow contract, where it is declining (convergence) it will push for
a broad contract

2. Concessions: In order to secure a narrow contract, the rising powerful state will
offer up-front concessions to its weaker counterpart

3. Renegotiation: When the powerful, rising state secures a narrow contract it will
utilise its leverage to exploit its weaker partner over time.

4. Dependence: When an initial agreement is combined with up-front concessions

from the powerful the dependence of the weak is increased and its exit options
reduced.

These simple conjectures entail certain observable implications which will aid the subsequent
empirical analysis. The first conjecture implies that we should see those states with a positive
power trajectory in relation to their direct negotiating partners select trade agreements that
cover relatively fewer issues and entail comparatively little liberalization in the issue areas
that are covered. On the other hand, where the most powerful state is declining in relation to
its partner we should expect to see agreements that have both wide issue coverage and deep

liberalization in the areas covered by the agreement.

In terms of the second conjecture; the rewards that can be accrued by the more powerful as a
result of a narrow contract will depend upon the value of the exploitation payoff. In cases
where the payoff is high for the more powerful, then the up-front concessions from the

powerful to the weak will be proportionately greater. These concessions can be part of the
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agreement itself in terms of the powerful offering more generous terms in relation to

liberalization or they can be separate but explicitly linked to a particular agreement.

In relation to the third conjecture we would expect to see exploitation take a number of
forms, however the most directly observable will relate to the agreement itself, in particular
the amendment, extension, and renegotiation of the deal. We should also expect this
extension to favour the more powerful state in terms of its trade and economy, whilst
simultaneously increasing the dependence of the weaker state by reducing its exit options

even further.

Finally, in terms of the fourth conjecture we would expect to see the dependence of the
weaker state upon the continuation of the initial agreement increase over time, particularly
where the initial agreement and up-front concessions benefits politically salient economic
sectors within this country. In the final analysis chapter I will return to these implications and

re-evaluate them in light of the empirical analysis.
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Part I111: Empirical Applications

Chapter 5: The Empirical Approach

5.1 Bargaining Power — Definition and Measurement

Power is at that very heart of strategic bargaining scenario outlined in the preceding
discussion and operates at two levels — power dynamics determine the design strategies of the
most powerful whilst static power largely determines bargaining outcomes. However, to
evaluate the empirical relevance of the framework and the resulting conjectures, we must
establish precisely what it means to say one state is more powerful than another in the context
of international trade. Complicating this task however is the fact that power has long been an
essentially contested concept.'®* Consequently there is no universally agreed upon definition
of the term and it has been employed in countless different ways and, as a result, whilst
power may be easy to recognize it remains difficult to define precisely.'®® The contested
nature of the term has led some to argue in favour of the employment of multiple
conceptions® whilst others emphasise the need to specify it in terms of scope and domain.®’
In heeding this advice it is the purpose of this section to define a particular conception of
power through establishing the scope and arena of its application, and in so doing settle on a
definition of power that will add clarity to the observations of the subsequent empirical

analysis and improve its applicability to the theoretical discussion.

164V B Gallie, "Essentially Contested Concepts," in the Proceedings of the Aristotlelian Society, 1956 (1956).
cited in Michael Barnett and Raymond Duvall, eds., Power in Global Governance (Cambridge: Cambridge
University Press, 2005), 97.

165 3, pfeffer, Power in Organizations (Pitman Pub., 1981), 3. in Williamson, The Economic Intstitutions of
Capitalism, 258.

166 Barnett and Duvall, Power in Global Governance, 97.

167 David A Baldwin, "Power Analysis and World Politics: New Trends Versus Old Tendencies," World Politics
31, no. 02 (1979). in Barnett and Duvall, Power in Global Governance, 98.
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The first thing to observe is that measurement of a concept such as power is a process which
should not and cannot, be separated from theory and therefore the definition that is employed
must depend upon both the object of inquiry and the question that is being asked.!%® In short,
an objective measure of power cannot exist prior to, or outside of, a given theoretical
framework and the definition is therefore determined, in large part, by the object of the
analysis. It is for this reason that it is important to closely define the area of study, the
objectives of the inquiry and the intended scope of its conclusions. In this case, the area of
study is the bargaining between two states over issues directly related to the design of
bilateral trade agreements. This step of identifying the area of interest is particularly
important in relation to this kind of bargaining because, those attributes that can seem
advantageous in one sphere - and thus indicative of power - can be rendered useless or even
counterproductive in another, and consequently there are few universal bargaining
advantages in international relations.*®® Once a definition is selected which meets this criteria
in relation to international trade, the next consideration must be how this can be
operationalized effectively. The subsequent discussion thus begins with a fundamental

exploration of power before moving on to questions of operationalization.

In exploring the nature of power in the political sphere two broad understandings have most
often been employed: first, power has been defined as the capacity to perform an action,
whilst elsewhere it has been thought of simply in terms of a resource endowment.*”® The
second of these interpretations is limited because it is unable to describe situations where an
actor is possessed of abundant resources, yet lacks the ability to employ them effectively,

there is therefore little relation between the objectives of this state and the outcomes that we

168 R, Bell, D.V. Edwards, and R.H. Wagner, Political Power: A Reader in Theory and Research (Free Press,
1969), 12.

169 Schelling, "An Essay on Bargaining," 299. suggests that in many cases weakness can be strength, what he
means here is that the lack of capacity, or lack of options may increase your bargaining power since your ability
to change your stance is thus limited.

170 Wagner, "The Concept of Power and the Study of Politics." in Bell, Edwards, and Wagner, Political Power:
A Reader in Theory and Research, 12.
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observe (we might think here of a country possessed of enormous natural resources but with
an infrastructure that is too weak to reap the benefits of this). The first of these
understandings of power is therefore more compelling and relates to the ability of an actor to
make an impact on the external environment. Consequently, assessing an actor’s power is
difficult without assessing the impact or consequences of that power. Given this and the
nature of politics as a social practice, power must therefore be thought of in relational terms

since we are interested in the impact of the behaviour of one actor upon that of another.!™

Following a similar logic to this, many definitions have incorporated the idea that power is
the capability of one social actor to ‘overcome resistance in achieving a desired objective or
result.’'’2 As Thomas Hobbes argued, in the political sphere ‘Correspondent to cause and
effect, are power and act; nay, those and these are the same things.’'”® Thus if we are
interested in the cause and effect in politics we must concern ourselves with the relational
aspects of power. However, this task is not as simple as it might first appear because it is not
only the ability to deploy resources that determines the power of an actor but also the
particular bargaining structure within which it operates that determines which resources are

relevant and how they are employed effectively to achieve one’s aims.

171 Steven Lukes, Power: A Radical View, vol. 1 (London Macmillan, 1974), 111.

172 pfeffer, Power in Organizations, 2. in William R Torbert, The Power of Balance: Transforming Self, Society,
and Scientific Inquiry (Sage Newbery Park, 1991), 214. emphasis added

173 Thomas Hobbes, De Corpore Politico., or, the Elements of Lavv, Moral & Politick. With Discourses Upon
Several Heads; as of the Law of Nature. [of] Oathes and Covenants. [of] Severall Kind of Government. With the
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5.2 Endogenous and Exogenous Power

When considering bargaining between two or more actors an important distinction must be
drawn between power derived from factors exogenous to the bargaining process (the ability
to employ resources) and those endogenous to it (power derived from the particularities of the
bargaining structure itself). This is essential because an advantage in one setting can quickly
become a disadvantage in another, thus an attribute we might ordinarily think of as weakness
might become an advantage in certain bargaining situations.!’* As a simple illustration of this
— we can think of two individuals that are bartering over the purchase of a particular good, we
might intuitively think that the wealthier individual is more powerful in this particular context
than a less wealthy individual because he possesses the resources to secure possession of the
good that he desires. Nevertheless, a less wealthy individual may be able to utilise his lack of
resources as an advantage in such a bargain because he can credibly claim not to be able to
bid above a certain point. In such a setting a lack of options translates into greater bargaining
leverage.l”™ On the other hand, outside of this particular bargaining structure one can think of
innumerable scenarios in which a greater range of options are beneficial and thus the

wealthier individual has a power advantage over a less wealthy counterpart.

A more technical example of an endogenous form of bargaining power may be termed hold-
up power, and we can find a simple illustration in international relations. For example, if a
large powerful state imports the vast majority of its oil from just one source (a resource rich
but otherwise weak state) then in direct bilateral negotiations with this country the large
powerful state will be at a particular bargaining disadvantage, particularly if alternative
sources are not readily or cheaply available. That is, in a bargaining situation an actor that is

exogenously weak may nonetheless counterbalance the greater bargaining power of another

174 Schelling, "An Essay on Bargaining," 299.
175 |bid., 300.
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actor if the bargaining structure means that the latter possesses few alternative options. The
relation to the availability of these options and transaction specific investments is obvious
since transaction specific investments make it difficult to realize alternative options without
incurring costs. The more burdensome and specific are these investments then, the less

bargaining power is possessed by the actor making the investments.

There are of course situations where exogenous and endogenous power overlap, where
powerful actors possess the power to shape the structure of a bargaining scenario itself for
example, this can ensure that the powerful are not disadvantaged. A means by which a more
powerful state can achieve this is by exercising what has been termed elsewhere as ‘go it
alone power.”!’® In a bargaining setting this power is derived from a more powerful actor’s
ability to secure some (though not necessarily all) potential gains on its own and in doing so
change the payoff structure for non-participants in a way that incentivises their subsequent
participation in a bargaining structure that is shaped in part by the powerful.2’” In short then,

a sufficiently powerful state can alter the structure of the bargain itself.

It is important to note also that, the ability of the more powerful to overcome the objections
of its negotiating partner or the ability of the weaker to hold-out for a better deal is often
directly related the patience of each actor, or the strength of its desire to conclude a deal.
With respect to the weaker party then the ability to hold out for a better deal is related to its
ability to forego gains in a particular issue area, so even where the strong can alter the
incentives of the weak, the latter may still resist if it is sufficiently patient. Given the
importance of patience and the nature of the questions investigated by this research, in

addition to defining the spatial scope of the application of power we must also define its

176 |_loyd Gruber, Ruling the World: Power Politics and the Rise of Supranational Institutions (Princeton
University Press, 2000), 7.
7 1bid.
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temporal limits.}’® That is, how one measures power also depends upon the time period that
one examines. For example, an actor that works towards an aim for many years does not give
demonstration to its power in each discrete period in time but rather at the end of an
indefinite time period. Thus in the short term such a state may appear weak given that its
aims may merely be of a more ambitious or long-term nature, yet in the final analysis it may
have shown itself to be powerful by the realization of gains that are the fruit of many years’
work. In short, the question ‘who is powerful’ is too imprecise a question for any analysis
discussing the influence of power dynamics and we should instead ask two separate questions
‘who is powerful now?’ and ‘who will be powerful in future?’ For the purposes of this study
then it can be seen why static analysis is insufficient; in a one or two period analysis rising
and declining powers may both possess equal power and thus from this narrow point of view
we would expect to see identical preferences in terms of agreement outcome exhibited by
both actors. However, this is unlikely to be borne out in reality because of each actor’s
awareness of the future and therefore the level at which it discounts the future. In a given
bargaining game then what is important is not only power at t but power in the period
subsequent to t that determines the shape of the negotiating outcome. Of course, whilst this
must be recognized, this is not to say that static power relations are irrelevant, the most
powerful actor in any bargaining dyad (in terms of an advantage in a particular issue area)
whether declining or rising, will determine the majority of the outcome in the first period.
Crucially though, their preferences are shaped by the anticipated power in subsequent

periods.

This all suggests that we must be aware of the double role of power, first anticipated future
power shapes the immediate preferences of actors but second, it also determines, in large

part, the outcome of immediate negotiations. Power then is not an attribute conducive to uni-

178 David A Baldwin, Paradoxes of Power (Oxford: Blackwell, 1989). cited in Cooley and Spruyt, Contracting
States: Sovereign Transfers in International Relations.
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dimensional, static analysis but changes depending on the time-horizon that is analysed.1’
Any analysis then must concern itself not then not only with power dynamics but also how

these play out in various bargaining structures.

5.3 Patience and Relational Power

The preceding discussion suggests why measurement of power in international relations
cannot be separated from the significance of the impact of behaviour on another international
actor.*® Indeed most definitions of power incorporate some understanding of causal change
in the behaviour of other actors against their will.}8! In international bargaining, this
relational aspect is captured most closely in the role of patience in increasing an actors
bargaining power because an actor that is willing to wait longer for (or more willing to
forego) a bargain than is its counterpart then it will be able to secure relatively favourable
terms compared to the more impatient state. Consequently, when considering power in the
context of trade negotiations we must ascertain those attributes which afford states greater
patience when negotiating a trade deal. An obvious candidate for such an attribute in the area
of trade would be Gross Domestic Product (GDP) as this is a clear and simple indicator of the
size of a given economy. Share of global GDP in particular will provide a simple indication
of relative market power (and the value that can be gained by other actors from accessing this
market, which after all, is the crux of trade negotiations). Another clear indicator related to
patience and power in trade is a state’s trade-to-GDP ratio, that is, a state that possesses a
higher ratio is relatively more dependent upon trade and thus will gain more from a given
trade agreement (controlling for GDP). Therefore, it will be more likely to wish to secure a

trade deal more urgently than one that is barely dependent upon trade, in this respect we must

179 paul Pierson argues that analysis that incorporates time dynamics provides a richer, more realistic
understanding of social phenomena than a purely static ‘snapshot.” See Paul Pierson, Politics in Time: History,
Institutions, and Social Analysis (Princeton University Press, 2004).

180 |_ukes, Power: A Radical View, 1, 111.

181 Torbert, The Power of Balance: Transforming Self, Society, and Scientific Inquiry, 214.
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also consider the degree to which an actor is dependent upon a particular state for a valuable
trade relationship and relatedly the number of outside options it possesses if such a
relationship should collapse. So for example, we may look at the distribution of a particular
state’s trade and if a disproportionate amount of this trade is with one country we may say
that in negotiations with that country in particular it is likely that it will exhibit less
negotiating patience because the gain that it may secure are large (on the assumption that the
trading relationship is not equally important for its counterpart). The importance of patience

upon design outcomes in particular is neatly summarized by Abbott and Snidal:

‘Consider a patient state (low discount rate) that is seeking a concession but is
unwilling to offer enough immediately (for example in linkage to other issues) to
induce an impatient state to offer the concession. The patient state may
nevertheless be willing to make a (smaller) current payoff in return for a soft
legal agreement that has some prospect of enmeshing the impatient state in a
process that will deliver the concession down the road. Insofar as states find it
progressively more costly to extricate themselves from legal processes...”182

The preceding discussion has dealt with the measurement of static power, but given the
double role of power, a clear measure of state power trajectory is also required. To this end
the relative growth rates of GDP will be employed alongside analysis of trends in composite
index of national capability scores. The Composite Index of National Capability (CINC)
measure is also utilised to show the trajectory of non-economic capabilities of each states.
The CINC measure is developed by combining the following state attributes: total population
of the country, urban population of the country, iron and steel production of the country,
primary energy consumption, military expenditure, military personnel (Each of these

measures is presented as a ratio of world totals).

Of course problems such indicators are never perfect and though useful due to their simplicity

do incur costs in terms of generalizability. As demonstration of the potential weakness of

182 Abbott and Snidal, "Hard and Soft Law in International Governance," 447.
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utilising CINC scores for example, we can see that using this data alone can lead to surprising
conclusions. For example, the CINC data set suggests that Syria is consistently ranked above
Israel in terms of its capability scores and this would seem to clash with our general
understanding of the situation between these two states. Indeed, such problems have informed
critiques offered by Organski who in this respect makes a useful distinction between national
power, national capability and military might.®3 Such critiques must therefore be kept in
mind when considering subsequent conclusions. Nevertheless, despite important constraints,
the CINC is a frequently used data set with clarity and transparency in coding of variables
and as such both its strengths and weaknesses are well known. This familiarity should
facilitate rather than prevent the inference of appropriate conclusions and indeed subsequent
evaluation of their utility. Furthermore, the incorporation of contextual variables such as trade
dependence and Trade-to-GDP ratios, should minimize the potential for drawing faulty
conclusions based on imprecise metrics. Employing these measures in the subsequent
analysis then, the growth in the gap between negotiating parties (in terms of GDP and CINC
scores) will indicate a strong but rising power and thus power divergence between the
negotiating parties. Conversely a narrowing of this gap will indicate a strong but declining
power and thus power convergence. Figure 5.1 summarizes the relation between these

attributes, patience, and bargaining power.

183 A F.K. Organski and J. Kugler, The War Ledger (University of Chicago Press, 1981), 5.
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Figure 5.1: Measuring Bargaining Power in International Trade
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5.4 Measuring Contractual Breadth: Three Metrics

Having dealt with measurement of the independent variable attention now turns to the
dependent variable, agreement depth. The previous discussion on the particular
vulnerabilities presented to states by different dimensions of contract comprehensiveness
suggests that the analysis should focus primarily on the breadth of a contract because this is
where the most acute vulnerabilities are likely to be found simply because clauses that are not
incorporated into the initial agreement cannot be enforced but the agreement can nonetheless
be expanded. This is also true, but to a lesser extent in terms of the dimension of depth.
Consequently, the measures employed in the empirical analysis must reflect this. In terms of
measuring agreement breadth, 1 will employ existing measures from the literature in the form
of a data set that quantifies contractual comprehensiveness in two distinct ways. On a metric |
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will label measure 1, scores are derived from latent trait analysis on a total of 48 variables
that are theoretically related to the depth of an agreement (these variables relate to aspects
such as services liberalization, trade-related investment measures, intellectual property rights
and standards) to arrive at a measure of depth.8* What | label measure 2 is an additive index
that combines seven key provisions that can be included in PTAs.!8 | employ these measures
because as they have been developed elsewhere for an unrelated research project, they are
unlikely to be systematically biased in terms of the relationship of interest in this research.
However, to increase the robustness of the subsequent analysis | also measure depth using
similar but distinct measurements developed here, this measure, labelled measure 3, defines
an agreement as narrow if it does not include common GATS provisions (such as government
procurement or competition), or Singapore Issues (such as labour provisions) where one of
these clauses is included in an agreement it adds 0.5 to the score, so an agreement with a
score of 3 will incorporate 6 of these provisions. All these characteristics inform the contract

comprehensiveness scores that will be summarized at the end of each case study.®

These descriptive statistics are used to support the qualitative analysis and use of primary and
secondary sources. In analysing agreements, | will explore the original agreement texts
alongside related World Trade Organization (WTO) analysis documents - factual
presentations, trade profiles, and question and replies reports. These factual presentations are
reports compiled by the WTO committee on regional trade agreements which summarize the
details of particular deals. Questions and replies documents meanwhile record queries from
the WTO and its members to the signatories of these agreements and details their responses.
These are often particularly useful in ascertaining the degree of practical implementation

following the conclusion of the initial deals. In addition to these primary sources | also

184 See Diir, Baccini, and Elsig, "The Design of International Trade Agreements: Introducing a New Dataset,"
360.

185 | bid.

186 For scores see Annex 2
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incorporate the secondary literature on the trade policies of the four major states to provide

appropriate context.

Table 5.1: Defining the Independent Variable: Power

Gross Domestic Product
Trade-to-GDP Ratio
Trade Dependence

Composite Index of National Capability Scores

Table 5.2: Defining the Dependent Variable: Contract Breadth

Name ' Description

Measure 1 ' Latent Trait Analysis on 48 Variables
Measure 2 ' Clauses and Liberalization

Measure 3 ' Non-Trade Clauses

5.5 Case Selection

In the following empirical sections, | develop and analyse four separate cases in depth.
Because | am interested in the effects of power asymmetry on agreement design in trade |
select four major trading powers as my focus: two rising powers, China, India, and two status
quo/declining powers, the United States, and Japan. Within each case | will conduct an
analysis of every bilateral agreement concluded by each country and this amounts to an
analysis of forty agreements in total across the four cases. Though the framework is expected
to apply in both bilateral and multilateral settings, focus in the cases is solely on bilateral
agreements due to the greater degree of vulnerability thought to be entailed by such
agreements, and also because of the difficulties multilateral cases present for accurate causal
inference. On the latter point, it has been demonstrated that there is an inverse relationship
between the number of parties to an agreement and the comprehensiveness of the final
outcome. This is simply because as the number of participants increase the likelihood of

unanimity decreases because of the reduction in common ground due to the greater diversity
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of interests.!8” Therefore in order to avoid cases where multiple factors can explain the same
outcome | focus exclusively on bilateral examples. Furthermore, from an empirical point of
view it is also more difficult to disentangle precise power relations in multilateral settings due
to shifting coalitions etc. Despite these caveats however there is no obvious theoretical
reasons why the subsequent findings cannot apply in a multilateral setting. In these
environments the different effects of power trajectory are likely to be a matter of degree
rather than qualitatively different, simply because weak states are less vulnerable to
manipulation in multilateral settings, therefore we would expect the behaviours predicted
here to be less acute — so we would expect to see less generous concessions and less

egregious manipulation on the part of powerful rising states in multilateral settings.

The four cases are selected for variation in the primary independent variable: power
trajectory, as well the simultaneous but contradictory variation across variables already noted
as important in the literature. Specifically, there is variation across cases with respect to
levels of experience in negotiating trade contracts, legal culture, the structure of domestic
politics and the distribution of economic power within these states. These cases should thus
provide insight not only into the role of power trajectory but also the relative salience of these
other variables. Further, I focus exclusively on major economic powers because this is where

the literature implies that the commitment problem will be most acute.

187 Baccini, Dur, and Haftel, "Imitation and Innovation in International Governance: The Diffusion of Trade
Agreement Design," 11.
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Figure 5.2: Variation on the Independent Variable: Direct Comparison of Power
Trajectory
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Figure 5.2 shows within case variation on the independent variable is captured by fluctuations
in the power of these states over the periods examined. | also maximize where possible,
analysis of agreements signed by the four states with common partners to allow direct
focused comparison. For this reason, | focus particularly on agreements with ASEAN, Peru,
Chile, and Singapore in the subsequent analysis. Selecting similar cases helps to isolate the
effects of the hypothesized independent variable on the dependent variable while minimizing
the risk, as far as possible, that important intervening variables are neglected. In this sense
they are the hardest cases | could have selected from the data available as variation caused by

the identity of junior partners in negotiations should be minimized.

Of course from a methodological point of view, though selecting cases based on variation on
the independent variable does not increase bias, it does limit the potential generalizability of
the conclusions due to the non-randomness of the selection process. ' However, the bias

induced by the non-randomness of selection should be attenuated (within cases at least) by

188 Gary King, Robert O Keohane, and Sidney Verba, Designing Social Inquiry: Scientific Inference in
Qualitative Research (Princeton University Press, 1994), 137.
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examination of the entire universe of trade agreements signed by these major powers. At the
conclusion of the analysis | will also specify closely the scope conditions of the framework
and use both the case studies and the descriptive statistics to make inferences beyond the
cases covered,'8 | do so in order to establish more clearly the level of uncertainty associated
with the claims of the theoretical framework.'®® Such a detailed qualitative examination of the
trade agreements signed by China, India, Japan and the United States, predominantly utilising
primary sources, has not, to my knowledge, been conducted in the international relations
literature thus far, in this sense alone this will provide an important empirical contribution to

the literature.

5.6 Summary of the Empirical Approach

The preceding discussion has defined the dimensions of the subsequent empirical analysis,
however the more indirect assumptions that stem from this also merit elucidation. Underlying
the analysis is the assumption that power trajectory is determined by states’ own perception
(that is, if the policy makers of a given state view it as relatively rising, it will be expected to
behave as such). It is further assumed that the views of these (boundedly rational) policy
makers are informed by broad indicators such as GDP and growth in national capabilities
(measured here through composite index of national capability scores and GDP data from the
World Bank). This | believe, does not place an unrealistically high burden on the knowledge
and calculative ability of these actors and thus is an empirically justifiable assumption. The
qualitative nature of the case study analysis will assist in providing contextual measures of
bargaining power such as trade-to-GDP ratios and relative dependence in order to reduce the

starkness of inferences drawn from the CINC and GDP measures.

189 |bid., 8. The authors suggest that the domain of inference be restricted in space and time
190 bid., 9.
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The preceding analysis also implies that, in terms of the dependent variable; the dimensions
of contract design of most interest will be agreement breadth, (the degree of coverage of
issues entailed in an agreement). To illustrate this concretely, we can take an agreement that
covers both trade in goods and services: such a deal will be defined as broader than one
which covers only goods. Likewise, an agreement that does not include government
procurement is considered narrower than one that does so. This focus on agreement breadth
has been justified substantively in the preceding discussion: narrow agreements imply that
more issues can be included in the agreement over time and this implies iterated bargaining.
However, the absence of these clauses means that until new bargaining rounds occur neither
centralized nor de-centralized enforcement of these agreements along these dimensions is

possible.

Finally, in terms of the up-front concessions from the stronger power to the weaker, these
will be defined by the lack of reciprocity from the more minor negotiating partner.
Admittedly such concessions are difficult to disentangle in trade negotiations simply due to
the complex and long term implications of the agreements themselves. However, this
problem should be attenuated with the detailed nature of case-study analysis and I will focus

only upon the clearest examples of such concessions.
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Chapter 6: Rising Powers

The following two chapters consist of four case studies constructed using primary and
secondary sources which are supplemented by background knowledge garnered from
interviews with trade officials at the WTO. Alongside the primary WTO documents,
descriptive statistics will be employed to illustrate both the power trajectory of the states and
the breadth of the agreements that they sign. Each of the four case studies will proceed in a
chronological fashion and include a discussion of the power relationship between the major
power and its trading counterparts using measures of GDP and CINC share indicators,
alongside a qualitative evaluation of the trade relationship in particular. Following this the
major characteristics of each agreement will be highlighted. Specific reference is made to up-
front concessions, agreement breadth, and the two mechanisms of control. At the end of each
case study a summary table will be included to illustrate the comprehensiveness of the

agreements signed by each power.

The next chapter will be concerned with the trade agreements negotiated by the rising
powers, China and India. At the end of both of these sections will be section that will
compare and contrast the agreements of these two rising powers. Following these chapters
will be an analysis of the agreements of the status-quo powers, Japan and the U.S. Cross case
comparisons between all four countries using agreements that all four have concluded with
common partners, for example Chile, Singapore and Australia. This will allow an even
further reduction in the effects of possible confounding variables. Finally, this chapter will
conclude with a replication of the decision tree from the stylized example with real empirical

illustrations.
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These sections largely confirm the empirical relevance of the conjectures derived from the
framework: First that rising but powerful states exhibit a preference for more narrow trade
agreements. Second, that there is clear evidence of unusual up-front concessions from the
more powerful to the weaker party, particularly in relation to economically important sectors
within these weaker states. Finally, the case studies of China and India both show numerous
instances of agreement amendment and extension, supporting the third conjecture of the

framework.

6.1 China’s Approach to Trade Agreements

It has been observed that ‘the first major development that should be emphasized when
discussing China’s contemporary foreign policy is the remarkable degree of “economization”
that has taken place over the last decade. Policies directly aimed at assuring China’s
economic security and development have emerged as one of the primary drivers of China’s
foreign policy orientation’'®* And indeed this shift in emphasis towards a greater focus on
economics is undeniable since a new direction in the foreign policy of China was set by Deng
Xiaoping in the early ‘80s as a result of internal economic reforms and the ‘unleashing of
capitalist forces’. In order to support these domestic reforms, the Chinese thus pursued a
gradually more economically engaged foreign policy and consequently by 1994 relations
were established and normalized with eighteen different countries.®? The ultimate fruition of
this more open economic policy was China’s entry into the World Trade Organization
(WTOQO) in 2001 following more than 15 years of complex negotiations. This marked a
significant milestone for China’s integration into the multilateral trading system and was

described by the Director General of the WTO as ‘a defining moment that changed the world

191 Christopher A McNally, China's Emergent Political Economy: Capitalism in the Dragon's Lair (Routledge,
2007), 212.
192 Barfield, "Dragon Stirs: China's Trade Policy for Asia-and the World," 94.
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for the better.’'®® This was an important milestone then not only for the PRC but for the
global trading system as a whole and China’s growing integration in the international trading

system has played a huge role in the growth in international trade.%*

That China constitutes a rising power within the system, both in terms of measures of
economic growth and in the popular imagination, there can be no doubt. Since its economic
reforms of the early 80s the Chinese economy has grown at an average annual rate of 9.7
percent and its share of global GDP has increased from around 2 percent in 1980 to over 15
percent in 2015.1% The same story can be told with respect to China’s national capabilities,
its CINC scores have increased from just over 0.1 to 0.2 in the latest figures.'% Over the last
three decades a greater proportion of China’s growth has come from trade and its trade-to-
GDP ratio has grown significantly and the states with which it trades are far more diverse
today than even 15 years ago. The broad trends in China’s power trajectory, relative to its
trade partners can be observed in the charts below and with respect to each of the countries
with which China has concluded a trade deal there is a clear pattern of power divergence in

favour of China both with respect to its CINC scores and GDP growth.

193 M. Matsushita, D. Ahn, and T. An, Wto and East Asia: New Perspectives (Cameron May, 2004), 291.

1% Thomas Rumbaugh and Nicolas Blancher, "China: International Trade and Wto Accession,” (2004): 3.

19 "Gdp at Market Prices (Current Us$)."

1% David J. Singer, Stuart Bremer, and John Stuckey, "Capability Distribution, Uncertainty, and Major Power
War, 1820-1965," in Peace, War, and Numbers, ed. Bruce Russett (Beverley Hills: Sage, 1972).
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Figure 6.1: China’s Power Trajectory in Relation to Trade Partners
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Not only has China become the workshop that supplies the developed world but it has also
become an increasingly important economic hub in Asia with a growing proportion of its
imports come from its Asian partners and its exports to the region also growing, consequently
China is increasingly the most import destination for exports from many Asian countries. 1%
China is also of course an important participant in the rapidly growing number of trade
agreements, particularly in Asia.'®® In terms of these bilateral trade agreements, China is a

relative newcomer to the process, despite the fact that it is today the most significant trading

197 Rumbaugh and Blancher, "China: International Trade and Wto Accession," 3.
198 Barfield, "Dragon Stirs: China's Trade Policy for Asia-and the World," 104.
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state in the world. In 2013 it exported goods worth $2.21 trillion and in recent years the
Chinese have become more active in the pursuit of a trade strategy which aims to ‘strengthen
economic linkages with major trading partners and deepen cooperation with emerging
markets and developing countries.” As a result, China is today party to 11 bilateral
agreements with ASEAN, Pakistan, Hong Kong, Macao, Australia, Chile, Singapore, New

Zealand, Costa Rica, Switzerland, and Iceland.

Analysis of the choice of China’s partners immediately reveals number of patterns — China
has tended to target economically minor but potentially strategically significant partners
(Pakistan, ASEAN, Hong Kong, Macao, New Zealand), the majority of which are in the
Asia-Pacific. We can also see that most agreements have been concluded with emerging
economies despite the pronounced turn toward negotiating deals with developed economies
in recent years. For Chinese officials these agreements are divided into two broad categories,
the first is with nearby countries where China has adopted the ‘neighbouring country
relations strategy’. The second category is with countries possessed of particular resources
and raw materials required for supporting China’s rapid economic growth. Of course these
categories, as we shall see, need not be mutually exclusive and there is significant overlap in
important instances. 1% As a result of this approach it is difficult to separate China’s trade
policy from its foreign policy, particularly in relation to Asia and it has even been suggested
that ‘given the centralized, authoritarian nature of PRC governance, it is natural for China’s
top leaders to plan and execute trade policy as an instrument of larger political and security

goals.”2%

China’s first bilateral agreements were concluded in 2003 with Hong Kong and Macao, the

political motivations behind these deals are obvious given the nature of these territories —

199 1bid., 111.
200 1pid., 93.
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these agreements allowed China to demonstrate the benefits of greater economic integration
with the mainland whilst also ensuring ever closer political ties. These contracts also illustrate
well China’s approach of singing narrow agreements — in the case of the agreement with
Hong-Kong there is a clause that explicitly stipulates further negotiations to extend the deal at
a later stage.?%! Supplemental agreements have consequently been negotiated six times since
the first agreement was signed in 2003, with negotiations taking place in 2004, 2005, 2006,
2007, 2008 and 2009. Further, given Hong Kong’s historical status as a trading port, the
agreement entailed a ‘one-sided concession’ from China to unilaterally reduce tariffs on
imports to zero by 2006. Interestingly as a result it has been said that China gained ‘little
mercantilist advantage from the deal as prior to the agreement only around 20 percent of
goods trade from Hong Kong was tariff free but after implementation this figure stood at 90
percent.?%? Partially as a result of the agreement the two economies are increasingly
interdependent and, ‘Hong Kong economy’s dependence on the PRC has grown

considerably’. 202

The next agreement concluded by China was perhaps its most important to date, the 2004
deal with ASEAN is significant both economically and politically. Despite their fears
surrounding China’s increasing economic power, the Association of Southeast Asian Nations
(ASEAN) countries made clear their desire to reengage with China by the mid-1990s.2%
Though reticent at first the Chinese came to see such economic cooperation as a way of
ameliorating the perceived ‘China threat’, particularly following the 1989 Tiananmen
incident; and the Taiwan Strait crisis of 1995.2% In political terms then an agreement with

ASEAN formed part of China’s strategy to allay fears in East Asia related to its dramatic

201 "Mainland and Hong Kong Closer Economic Partnership Arrangement,” (Hong Kong, 2003).
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economic growth and helped demonstrate the tangible benefits that result from Chinese
economic prosperity. Consequently, during the ASEAN-China summit in November 2000,
China's then Premier, Zhu Rongji proposed the establishment of the ASEAN-China Free
Trade Area (ACFTA). The leaders of China and ASEAN agreed to commence negotiations at
the November 2001 ASEAN plus China summit and approved the implementation of the
FTA by 2010. Subsequently the Framework Agreement on Comprehensive Economic
Cooperation between ASEAN and China was signed on November 4, 2002.2% Prior to the
conclusion of the goods deal in 2004 a framework agreement was signed in 2002 which laid
out the structure of future cooperation, subsequent talks occurred in 2003. Interestingly in the
case of the ASEAN-China framework agreement the dispute resolution mechanism was also
negotiated subsequent to its signing: Article 11 of the text of the agreement states:

‘The Parties shall within 1 year after the date of entry into force of this Agreement,

establish appropriate and formal dispute resolution procedures and mechanism for

the purpose of the agreement. Pending the establishment of the formal dispute

settlement procedures and mechanism under paragraph 1 above, any disputes

concerning the interpretation, implementation or application of this Agreement shall

be settled amicably by consultations and/or mediation.’ 29
The sequential nature of China’s approach to negotiations can be seen in the way that a
services deal was eventually concluded in 2007 and investment was covered by an agreement
in 2009. Alongside this cautious negotiating approach, Chinese officials professed to be
pursuing a policy of generosity, pointing to the approach of ‘giving a lot” whilst receiving
little in return.?® The goods agreement with ASEAN allows each party to register hundreds

of sensitive goods that are not subject to tariff reductions until 2020 — further highlighting its

narrowness.
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As conventional wisdom would suggest ASEAN states were initially wary of concluding an
agreement due to the significant asymmetries in power with respect to China. There was a
particular fear that their markets would be swamped by cheaper and superior Chinese goods.
In part to allay these fears China offered ASEAN an ‘Early Harvest Program’ (EHP) which
allowed tariffs on around 200 agricultural products to be eliminated by China whilst
reciprocal liberalization was not required on the part of less developed ASEAN members
Cambodia, Myanmar, Laos and Vietnam. Related to these countries was another ASEAN
concern that a development gap would emerge between these states and the more
economically advanced members of ASEAN. As a result, China agreed to extend most
favoured nation status to ASEAN’s newer members which provided these states an additional
5 years to comply with the agreement.?®® This meant that these states gained access to the
Chinese market long before reciprocal access was granted. In a final signal of goodwill China
also agreed to write-off debts owned by these states and in the years since the conclusion of
this deal ASEAN countries have reaped significant benefits from increased economic
interaction with China, particularly with respect to growing exports to the Chinese market. 21°
Nevertheless, ASEAN and China remain direct competitors, particularly in relation to labour

intensive exports of manufactures and low technology products. 21

The services component of the deal between ASEAN and China is also narrow, evidenced by
the clause that states ‘At subsequent reviews... the Parties shall enter into successive rounds
of negotiations to negotiate further packages of specific commitments under Part 11l of this
Agreement so as to progressively liberalise trade in services between the Parties.’?'? In terms

of depth too, the services agreement falls well short of E.U. and NAFTA agreements and in
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terms of rigidity it has been observed that ‘with no rigorous mechanism for settling disputes,
doubts remain whether the deal will have real teeth’.?*®

China’s fourth trade agreement was concluded just a year following conclusion of the goods
deal with ASEAN. Like its previous agreements the 2005 deal with Chile was not negotiated
as a single undertaking and goods and services components were negotiated sequentially. At
the time of the negotiations China possessed a lower trade to GDP ratio than did Chile and
prior to the agreement China was importing far more goods from Chile that it was
exporting.?* The initial agreement incorporates tariff reductions and investment promotion
only but is reasonably deep in terms of liberalization as it foresaw liberalization on 98 percent
of Chile’s tariff and over 97.2 percent of China’s tariff by 2015.2'° It has been noted that
‘Chile's liberalization commitments are more ambitious in terms of frontloading the lion’s
share of its tariff phasing out commitments whereas China is eliminating the bulk of lines
subject to higher MFN duties only 5 to 10 years after the entry into force of the
agreement.’?!® With respect to China’s liberalization there are also significant exemptions:
214 tariffs covering ‘agricultural products, chemicals, wood products, pulp and paper and
textiles are not liberalized under the Agreement.’?!’ As is the case with many of China’s FTA
agreements, there are no provisions on export duties and charges.?*® It seems that China’s
primary motivation for concluding this agreement was to secure preferential access to raw

materials and this is substantiated by the fact that the main exports from Chile to China
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currently include copper, iron, steel, chemicals, plastic and other mining materials,?*®

consequently import of base materials make up nearly half of China’s imports from Chile.??°

A year after the conclusion of the deal with Chile, China penned a bilateral agreement with
Pakistan in 2006. At the time of the agreement Pakistan was importing substantially more
goods from China than it was exporting.??! The initial agreement again only covered
liberalization in goods only, and of these tariffs were eliminated on 35 percent of products
upon entry into force.??? Further demonstrating the narrowness of the deal is the fact that
renegotiation is again explicitly built into the agreement and future liberalization and other
measures are entirely dependent on subsequent negotiations under phase Il of the
agreement.??® The two sides thus agreed that a commission
‘Comprising representatives of the parties was established and regular meetings

[will] be held. The Commission might consider including these provisions during

the regular meetings if it deems necessary. Furthermore, these issues might also be

discussed during the Phase II of the Agreement by the Parties’.?%*

Alongside this there was also weak liberalization in a number of areas including textiles and
plastics — the agreement consequently falls far short of commitments under GATT article
XXIV on eliminating tariffs on ‘substantially all trade’ and does not include chapters on

intellectual property, competition or government procurement.?%

In strategic terms China’s relationship with Pakistan has been significant in respect of

China’s broader Asia policy; since the early 1960s China has sought to counterbalance India
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by developing close relations with Pakistan and this fits with China’s strategy of seeking to
maintain periphery stability by ‘making neighbours partners’.??® For Pakistan developing a
close relationship with China has been partially driven by its uneasy and often unpredictable
relations with the United States,??” and increasing economic integration with China may be a
significant element of Pakistan’s strategy of reducing dependence on the U.S. Thus given the
low level of liberalization in the FTA it is likely then that political factors were again
important drivers of the agreement and given the strategic importance of Pakistan it is to be
expected that China would wish to maximize its leverage by securing an incomplete
agreement which entails significant subsequent negotiations. In this respect given that
agriculture forms over 20 percent of Pakistan’s economy and employs 43 percent of the
labour force,??8 the Early Harvest Program and the need for subsequent liberalization in the
agricultural sector may serve to maximize China’s political leverage in future negotiations

and across other issue areas.??°

Following the Pakistan deal, China signed its first agreement with an advanced economy —
New Zealand in 2007. At the beginning of negotiations China was New Zealand’s fourth
largest export market and its second largest import source whilst New Zealand was China’s
59" largest destination for exports and 52" largest import source.’®® The choice of New
Zealand had particular symbolic significance as it was also the first advanced economy to
recognize China’s status as a market economy, a status which had important implications for
China’s position within the WTO. The agreement is again narrow compared to international

standards, there are no provisions on government procurement, no coverage of behind the
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border (or Singapore) issues.?®! During negotiations New Zealand was pushing for broader
market access but was rebuffed by the Chinese.?*? However, in relation to the few areas that
are covered liberalization has been relatively deep and unlike other agreements signed by
China the goods and services components were concluded simultaneously. Despite this
coverage of services was limited due to China’s insistence on a positive list approach

(whereby only services explicitly mentioned in the agreement are covered).?3

In the same year that the New Zealand deal was concluded China struck a deal with
Singapore. The deal built on the agreement with ASEAN (of which Singapore is a member)
and is broader in coverage than many other agreements signed by China. Unlike many other
agreements signed by China, the agreement with Singapore covers trade in goods, services
and has clauses related to rules of origin, trade remedies, sanitary measures and technical
barriers to trade and investment.2* Despite this the agreement covers fewer issues than
comparable agreements signed by Singapore, for example with the United States. The China-
Singapore FTA is significantly shorter; it extends to around 75 pages whereas the U.S
agreement is over one and a half thousand pages long, which points the relative limited
coverage of the Chinese agreement despite the fact that it is one of the most comprehensive
concluded by China to date. No notable concessions were offered by either party though
China probably conceded slightly more in tariff reductions due to the already high level of
liberalization by Singapore as an open trading state. The agreement provides preferential
coverage for around 95 percent of Singapore’s exports to China whilst Singapore grants

preferential tariff-free treatment to all of China’s exports to Singapore.?3®
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Two years following the conclusion of the Singapore agreement, China concluded its second
deal with a Latin American state with Costa Rica in 2010. At this time Costa Rica was
China’s 110" largest export market and 39" source of imports. Conversely China was Costa
Rica’s 11" largest export destination and its 3" largest source of imports, indicative of large
gulf in both power and dependence between the two parties.?*® The agreement itself covers
both goods and services but China agreed to open only 7 service sectors whilst Costa Rica
opened 45. The agreement also includes no clauses on government procurement or health
services. On entry into force only 55 percent of exports from China to Costa Rica will be
tariff free and in international terms this agreement is both narrow and shallow; before
implementation 12 percent of Chinese exports to Costa Rica were duty free and upon full
implementation this figure was 55 percent. By 2025 it is anticipated that this figure will stand
at approximately 85 percent of imports from China.?®” The agreement also includes no
clauses on government procurement, finance or health services and is therefore extremely

narrow in its coverage. 2%

China has also concluded a deal with Peru and in terms of the substance of the agreement, on
implementation only 1 percent of imports from China were liberalized and most liberalization
is expected to take place in 2019, ten years after it was first concluded. By this time Peru
plans to liberalize tariffs on over 87 percent of Chinese exports (by value in 2009). Overall
the agreement ultimately anticipates liberalization of 91 percent of trade from China. 23° From
China’s perspective by 2019 18.4 percent of imports from Peru will be duty-free whilst by

2026 the agreement envisions 99 percent of trade from Peru to have been liberalized. 24
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There are no provisions on competition or government procurement in this agreement. 24
Finally, the agreement allows each party to select a forum to settle disputes. 242 Thus, though
the agreement is relatively deep, it is both flexible and narrow. Peru is an important partner
because it is one of the world’s largest suppliers of raw metals, particularly copper.?*®
‘Similar to the New Zealand FTA, China only agreed to grant future MFN status, and Peru
was not able compel China agree to broadened market access rules. However, China did
agree to accord fair and equitable treatment according to “customary international law,” the

first such incorporation of a Western standard for China’s investment policy.’2**

In 2013 China signed its first deals with European partners in the form of Switzerland and
Iceland. Both agreements again adopt a positive list approach which tends to results in
dramatically reduced breadth of coverage than does a negative list, in terms of liberalization
however the treaty with Switzerland is very deep with tariffs on 99.7 percent of Chinese
exports abolished, and 84.2 percent of tariffs abolished on Swiss exports. Both the agreement
with Iceland and Switzerland concluded deals on goods and services simultaneously, despite
this however the agreements remain narrower than comparable contracts signed by either of

these countries.

China’s most recently concluded agreement, with Australia, took more than a decade to
conclude and the reasons for this can provide insight into China’s broader strategy.
Negotiations between the two consistently stalled — an important reason for this was the
inability of the parties to agree on the desirable level of agreement flexibility. The aim of

Australian negotiators was to secure a ‘commercially meaningful’ comprehensive
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agreement*® with Chinese negotiators preferring a ‘selective, gradual approach to trade
liberalisation under the FTA rather than a comprehensive “single undertaking” as preferred
by Australia.’?*® Chinese negotiators also argued that so-called ‘behind the border issues’
(WTO plus issues, such as transparency, technical barriers to trade (TBT), intellectual
property rights (IPR) and sanitary and phytosanitary (SPS) measures) should not be included
in the initial agreement.?” There was also disagreement over the form of any dispute
resolution mechanism (DRM)): Australia had a preference for clear, formalized dispute
resolution procedures whereas China preferred ‘bilateral negotiation and friendly
consultation, with third-party adjudication as the last resort.”?*® Liberalization of services in
particular was one obstacle to a deal, ‘with Australia keen on greater opening but China
reluctant to liberalize beyond what it agreed to at WTO accession.’?*® Ultimately
liberalization in services sector is unlikely to be high.?®® Crucially Australia’s, economy is
interdependent with China’s to a greater extent than any other developed country, particularly
in terms of agricultural products, where New Zealand, concluded its own FTA with China in
2008.%! China is Australia’s second largest export market for goods and second-largest trade
partner overall.®? ‘China...buys almost a third of all Australian exports, valued at nearly
$108 billion in 2013-14. * This dependence on China is concentrated in specific and
politically important sectors, namely agriculture and energy. China buys more of

Australia’s agricultural exports than any other country and ‘in 2013-14, this market was
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worth $9 billion to Australian farmers and the broader agricultural sector.’?®* China is also
Australia’s import destination for energy related products and the agreement eliminates all of

Chinese tariffs on Australian resources and energy products.?*®

On the other hand, it has been argued that the trade relationship between these two nations
does not ‘have a statistically significant and beneficial impact on China’s growth.” 2®
However, even before the agreement Australia’s growth gained ‘substantially from bilateral
trade with China.’®’ The asymmetric dependence of Australia will surely only grow
following conclusion of the deal. Talking of the agreement ‘China’s commerce minister
explained that the Australian deal incorporates “[T]he highest degree of liberalisation of all

the FTAs China has so far signed with any economy.”?>®

Again political and strategic consideration have figured prominently in China’s selection of
Australia as a partner because ‘China views Australia as an important country in the South
Pacific and feels that Sino—Australian bilateral relations are not close enough...’?®® In this
way the Chinese hoped that the agreement would upgrade relations with Australia ‘from

““friendly cooperation’’ to a ‘‘strategic partnership.’’2%

6.2 Summary of China’s Approach to Trade Agreements

It has been recognized for some time that ‘China [offers] an alternative to U.S. leadership of

the global trading system with its emphasis on low-quality FTAs driven largely by political
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considerations’.?®* The preceding analysis confirms this claim by demonstrating the relative
narrowness of all of China’s agreements. These deals are notable because ‘unlike the models
recently employed by the US and EU... they are diverse in form and coverage, that the
relative brevity of the agreements leave many aspects as the subject of continued

negotiations, and that several omit elaborate dispute resolution procedures.’2%?

In contrast to agreements signed by many other states Chinese contracts incorporate few
‘advanced provisions’ and often simply reiterate existing WTO commitments. The advanced
provisions that are included in Chinese trade deals are usually vague compared to other deals.
U.S. agreements for example cover more products and are ‘negotiated from the start with as
comprehensive a list as possible’ in contrast to China’s positive list agreements which often
also restrict access to certain important sectors.?®® Chinese agreements also incorporate strict
ownership provisions meaning that investors must establish joint ventures with Chinese
companies in order to secure equal status with Chinese firms. Only the FTA with New
Zealand does not incorporate requirements related to using local Chinese labour.?%* Thus not
only is the issue coverage of Chinese agreements narrow but dispute mechanism procedures

are weak and vague and are often not clearly defined in the initial agreements.

Table 6.1 summarizes the comprehensiveness of China’s agreements using three different
measures, a clear pattern can be observed — all of China’s agreements are less comprehensive
or narrower than those signed by other major economic powers and the deals signed with its

Asian partners are the narrowest of all the agreements. This supports the conjecture that
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narrow agreements increase in their utility to the powerful the more strategically significant
are their partners. Confirming the case study analysis, the results show that the broadest
agreements signed by China are with Singapore and New Zealand whilst the narrowest with
politically salient partners — ASEAN, Hong Kong, Macao and Pakistan. In terms of up-front
concessions, the Chinese themselves emphasise this aspect of their approach and have argued
that that ‘China has given more than it has asked for in the FTA negotiations. The sacrifices
that have been made in terms of economic interests have not been equal on both sides’. 2%°
This is borne out in the analysis where we see very generous terms offered to ASEAN and
Pakistan in particular but also in relation to all China’s trade partners in terms of the levels of

liberalization and implementation where China has liberalized a wider range of goods and

services over a shorter time period than its partners.

This section has also demonstrated the tendency of the Chinese to opt for trade deals with
smaller partners that, it has been said, ‘either do not have the leverage to exact concessions or
are unable to inflict substantial damage on Chinese industry.’?®® In other words these states
do not have the capacity to engage in unilateral enforcement, and the ambiguous nature of the
agreements mean that both centralized and de-centralized enforcement are also precluded.

The summary table below confirms the indicators of the case study and shows the relative

narrowness of China’s agreements in terms of all three measure of contract coverage.

Table 6.1: China Agreement Summary?%’

Year Agreement Measure 1 Measure 2 Measure 3 Region
2003 Hong Kong -0.103 2 1.50 Asia
2003 Macao -0.293 2 1.50 Asia
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York2008), 9.
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2004 ASEAN -0.103 2 1.25 Asia

2005 Chile 0.630 3 1.75 S. America
2006 Pakistan 0.954 3 1.25 Asia

2007 New Zealand 1.464 4 2.00 Pacific
2007 Singapore 1.368 4 2.25 Asia

2009 Peru 1.609 5 2.00 S. America

6.3 India’s Approach to Trade Agreements

India, like China, has seen dramatic economic growth in recent years with its GDP growing
at an average rate of 6 percent a year since 1980, going from $275 billion to over $1 trillion
in 2008.268 An instrumental part of this process has been the Indian decision to gradually
abandon its traditional protectionist approach in the early 1990s and as a result India’s trade
to GDP ratio increased dramatically from 15 to 35 between 1990 and 2005, demonstrating the
growing importance of trade to its impressive rate of growth. India’s exports of goods and

services also grew faster than the global average, by over 10 percent in the 1990s.25°

In terms of its broader economy, agriculture still accounts for a large proportion of India’s
GDP and this has historically been protected from import competition by tariffs and non-
tariff barriers and this remain the case today. 2’ The share of GDP accounted for by
manufacturing has grown steadily in recent decades and India particularly specializes in low
technology products. Yet it is the service sector which accounts for by far the largest share of
India’s GDP.?" In this sector India has a particular advantage in terms of low labour costs
and thus we might expect to see them emphasise services liberalization in their trade
agreements. The charts below show a clear divergence between India and its trade partners

both with respect to its GDP and its share of world capabilities.
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Figure 6.2: India’s Power Trajectory in Relation to Trade Partners
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As with the general trend in world trade bilateral trade agreements have played an
increasingly significant role in this new policy and since 1991 India has signed bilateral
agreements with ten partners, the most recent of which was concluded with Japan in 2011.272
Of India’s agreements still in force, the earliest was signed with its neighbour Bhutan in
1949, this initial agreement was extended and renewed in 1972, 1983, 1990 and 1995. The

1995 deal finally expired in 2005 but was renewed for another then years in 2006 and this
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deal remains intact to this day. As with China, the approach of revising, expanding and
amending trade deals is evident in India’s approach to international trade contracts from the
very beginning. With respect to this first agreement - the geographical proximity and the
great asymmetry in the size of the two economies, has meant that Bhutan highly dependent
upon India, a country which accounts for around 80 percent of Bhutan’s imports and is the
recipient of 94 percent of Bhutan’s exports. This dependence has only increased since India
provided financial assistance to the country in order to develop a massive hydro-electricity
project and Bhutan now exports a great deal of energy created by this project to India.?’
Interestingly Bhutan is also the only South Asian country that is not a member of the WTO so
even the weak dispute resolution mechanisms of this body are not open to the small nation.
Under details of the agreement India agreed from the beginning that Bhutan may, impose
non-tariff restrictions on import of certain goods of Indian origin in order to protects its infant
industries.?’* The coverage agreement itself is narrow in that it covers liberalization in goods
only and does not include competition, government procurement, intellectual property, the
environment or labour standards.?”® The agreement itself stretches to a mere five pages with
additional notes and annexes, a clear example of a very incomplete, narrow contract, which

by its design entailed significant amendments and additions over the years.

As with the agreement with Bhutan India’s trade deal with another of its small neighbours,
Nepal has gone through a large number of iterations. The first agreement was concluded in
1950 and was followed by agreements in 1960, 1971, 1978, 1991, 1996, 2002 and finally
2009, the last of which remains in force. Each of these iterations gradually broadened the

scope of the deal and in 2009 the agreement validity period was increased from 5 to 7 years
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with an automatic extension of another seven years built-in.?’® As in the case of Bhutan, India
is Nepal’s most important trade partner and accounts for around 50% of all trade by Nepal.?’’
Again this agreement is extremely narrow and only covers liberalization in goods and again
does not include provisions on broader issues such as competition, government procurement,
e-commerce, intellectual property, the environment or labour.?’® The agreement did however
include a liberalization of the rules of origins requirements that led to a massive growth in
exports from Nepal to India.?”® The 1996 is particularly notable in that The Indo-Nepal

trade treaty of 1996 was a landmark in Indo-Nepal bilateral trade, as India it ‘provided duty-
free access to all products manufactured in Nepal on the basis of a Certificate of Origin
issued by the Nepali authorities’. This led to a significant surge in imports in the period from
1996-2002, however this early concession was subsequently withdrawn by India when it

introduced tariff rate quotas in the 2002 revision of the treaty.

India’s next agreement was signed with another relatively minor regional partner, Sri Lanka
in 1998. This agreement is particularly interesting in that it had been specifically designed to
address the economic disparity between the two states.?®* As a result Sri Lanka was given
more time to liberalize under the agreement than was afforded to India. India also agreed to
remove tariffs on a greater number of goods, liberalizing tariffs on 1,351 products whilst Sri
Lanka agreed to immediate liberalization of only 319 products.?®? Those products not
immediately liberalized by India but of special interest to Sri Lanka (such as tea) were
covered by tariff rate quota which allowed a limited quantity of those goods access to the

Indian market. Restrictions on these particular products have gradually been lifted in recent
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years, rules of origin criteria were also relaxed by India to allow even greater access to
exports from Sri Lanka. As with the iterated deals with Nepal and Bhutan, Sri Lanka and
India apparently now desire to extend the terms of this agreement even more broadly to

include services and investment alongside the goods liberalization that is already in place.?®

Following these regional pacts there was a pause in India’s approach and its next major
bilateral agreement was not until 5 years after the deal with Sri Lanka, in 2003, again with a
economically minor regional partner — Afghanistan. There is remarkably little information
available on the results of this agreement but the contract itself covers trade in goods only and
is extremely narrow. As part of the agreement India has agreed to liberalize tariffs on just 38
goods and Afghanistan to liberalize with respect to only 8.28* The agreement also excludes
the more common provisions on competition, government procurement, labour, the
environment and services liberalization.?® Given the extremely limited nature of this contract
it is hard to avoid the conclusion that the motives behind it were primarily political and

strategic rather than economic.

Only a year after the deal with Afghanistan entered into force, India was finalizing the details
of its most important bilateral agreement up to that point — its first agreement with a regional
group, MERCOSUR. Like the deal with Afghanistan this treaty covers goods only but not
services or investment and the goods liberalization is itself extremely narrow — the agreement
liberalizes tariffs on only 452 products exported from India to the MERCOSUR region whilst

India liberalized even fewer products at 450. Following the conclusion of the initial
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agreement we again see India’s gradual approach to expanding these deals and five annexes

were negotiated over six rounds of further negotiations.?®

In keeping with its fast pace of negotiations and broadening its partnerships beyond its
immediate neighbourhood, in the following year, 2005, India concluded a trade deal with
Singapore. As with the China-Singapore agreement this is one of India’s most comprehensive
deals and is the first agreement signed by India to incorporate liberalization of both goods
and services. The agreement requires India to liberalize 23.6 percent of tariffs which
corresponds to ‘75% of imports from Singapore by value’. For its part Singapore already
placed zero tariffs on 99.9 percent of all goods and services from India.?®” In this sense, as
with the Chinese deal, the contract itself constitutes a one-sided concession on the part of
India since it gains no benefit from further liberalization. Any remaining tariffs on Indian
goods were eliminated immediately on entry into force of the agreement whereas tariffs on
Singaporean goods were reduced over a period of four years. Both parties’ commitments on
services took effect immediately once the deal entered into force and these commitments
include provision on intellectual property and government procurement — another first for an
agreement signed by India.?® This was consequently the broadest agreement concluded by
India up to this point which is perhaps attributable to Singapore’s status as a particularly open

trading economy and the lack of direct competition between the two countries.

Following conclusion of its agreement with Singapore, India signed a bilateral agreement
with Chile in 2006, its first with a single country outside Asia. Though the agreement was
signed more recently than the deal with Singapore, it is nevertheless narrower and covers

only goods and not services (or investment), this alone suggests that the narrowness of

26 WTO, "Factual Presentation: Preferential Trade Agreement between Mercosur and India (Goods),"
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India’s agreements does not result from a lack of experience on the part of its negotiators
since we would expect this latter treaty to be more comprehensive were it the case. The
contract is also limited — it does not incorporate the complete elimination of any tariffs but
only foresees ‘reductions’. These reductions were scheduled to cover 181 tariff lines, which
corresponds to 94.8 percent of India’s imports from Chile in terms of value.?® The agreement
then is partial scope and as a result four further meetings have taken place since conclusion of
the deal in order to discuss further deepening of the agreement. Here we see again the
amendment and revision mechanism explicitly built into the agreement. Interestingly, even
when compared to the deal concluded between Chile and China, the Indian agreement is
much more limited, involving as it does only a reduction in average tariffs of between 10 and

50 percent on a very small list of products.?®

There was an uncharacteristically long period between finalization of the deal with Chile and
India’s next deal with ASEAN in 2009. As with China, this is perhaps the most important
agreement signed by India to date in terms of strategic, political and economic impact.
Relations between ASEAN and India had been strong long before negotiations on the
agreement began as India was already a Full Dialogue Partner of ASEAN in 1996. 2! Again
like China (but, as we shall see, unlike Japan), India opted to conclude the goods and services
agreements with ASEAN sequentially. This is a particularly interesting approach for India to
have taken given ASEAN’s relative advantage in the exporting of goods to India and India’s
relative advantage in exporting services.?®> ASEAN countries generally have a much higher

293

export-to-gdp ratio than India”® meaning both that a goods agreement is of greater

importance and that the potential for dependence to develop on exporting to India is high. It
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has been argued that before negotiations began, India was in a somewhat favourable

negotiating position vis-a-vis ASEAN:

‘the financial crisis and the loss of market in developed countries have hurt
[ASEAN] countries significantly. Consequently, it can be expected that [they] will be
pursuing export opportunities in new markets quite vigorously. India, with its high
growth rate and large domestic market, can be a possible alternative for these
countries’ 2%

It is somewhat surprising therefore that India opted to negotiate the goods deal first. In terms
of the goods agreement itself — its coverage is again relatively narrow because India excluded
489 items from the concession list completely and an additional 590 items from complete
tariff elimination.?®® This list of exceptions is subject to annual review and as part of the
agreement India agreed to bring down tariffs to a greater extent than ASEAN which was
again surprising given India’s supposed favourable bargaining position. In fact, such was the
asymmetry in the liberalization timetable that it was questioned whether the schedule favours
ASEAN too much.?®® In addition to this there have been questions about whether India
relinquished too much bargaining power by concluding the goods agreement before the
services agreement given competition between the two parties in relation to the former and

India’s competitive edge in the latter.?®’

On the other hand, as we would expect, ASEAN, as the weaker negotiating party, was
concerned about tying itself too closely to a more powerful partner with a narrow agreement.
Singapore, Thailand and Malaysia in particular were ‘concerned [at] the proposal by India to

exclude a substantial portion of trade from the FTA through exclusion of a large number of
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products from tariff concessions.”?®® Consequently reassurance was required on the part of

India, and this perhaps can be an explanation for the initial emphasis on goods liberalization.

As with the deal with China, India sought to alleviate ASEAN concerns with respect to the
agricultural sector by implementing and Early Harvest Program (EHP) which ensures easier
liberalization schedules for ASEAN to protect the agriculture sector in the less developed
member states. The tariff reduction under this program meant that elimination of tariffs was
to be completed by 31 October 2007 for the ASEAN-6 and India, and 31 October 2010 for
the New ASEAN Member States. Giving less developed members space to adapt to the
agreement.?®® Partly as a consequence of this, the reduction of tariffs “will be asymmetric,
while ASEAN’s access to markets in India will rise to a significant extent, India will get
lesser access to their markets due to the FTA.”3% Despite power asymmetry in favour of
India then the tariff reduction commitments it offered have been termed generous as the

framework would predict.

Following the landmark deal with ASEAN India’s preference for narrow agreements was
again apparent in the next pact it concluded with South Korea in 2009. Though this
agreement covers liberalization in both goods and services the scheduled reduction in tariffs
on 85 percent of Korean exports over eight to ten years is ‘slower and less comprehensive
than the Korea-U.S. and the Korea-EU free trade agreements, which will reduce or eliminate
tariffs on 93% to 99% of Korean products over ...five years. [The] CEPA has also been

criticized for not addressing the financial sector.”3% Beyond liberalization the only Singapore
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issue addressed by the agreement is government procurement and labour, the environment,
intellectual property and e-commerce provisions were not concluded. As a consequence of
the limited scope of the agreement South Korea has recently been pushing India to upgrade
the treaty, particularly because there is a perception that Japan was offered a comparatively
‘better deal.”*%? In response an Indian commerce official has been quoted as saying: ‘South
Korea is very keen on upgrading the CEPA. However, we feel that it is too early to revise it.
Moreover, we are in the process of studying the FTAs we have signed so far. So, until that
process is over, we will not be able to revise the CEPA’3% This again demonstrates a
potential mechanism by which advantage may be gained by India through amendment of the

agreement, the opportunities for issue linkage are also great.

In terms of this issue linkage India’s then Foreign Secretary argued in 2007, that though “we
are now negotiating a Comprehensive Economic Partnership Agreement...I am of the firm
belief that we need to give strategic orientation to our bilateral partnership in order to take it
to the next level”.3* He also suggested that “India should pay special attention to developing
closer relations with South Korea and a comprehensive strategy should be designed, which
must go beyond the Comprehensive Economic Partnership Agreement (CEPA) to achieve
this”% As of January 2014 both countries have announced an ambition to widen the scope of
the agreement to take in up to 90 percent of goods subject to tariffs up from the current 75

percent.3%

India’s next trade agreement was a separate, additional agreement between India and ASEAN

member Malaysia in 2011. Full implementation for India is anticipated by 2016 and Malaysia
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by 2019, again pointing to a more generous schedule for the weaker partner. 37 The shallow
nature of the agreement can also be seen in the fact that for India, at end of the
implementation period, 2,783 tariff lines will remain dutiable... representing 53.2% of
imports from Malaysia.”3%® For Malaysia’s part at the end of the implementation period it will
have eliminated all but 17.2 percent of the tariff, ‘corresponding to 8.1% of imports from

India.”3%

Finally, India’s agreement with Japan provides an important contrast to the deals with Korea
and ASEAN and provides an interesting example of a clear declining power negotiating with
a rising power. The deal is more comprehensive than the agreements with Korea and ASEAN
and is also the only agreement with a relatively more powerful state at the date of signature.
The framework developed here would predict this, given Japan’s position as the relatively
stronger state that prefers to reduce future vulnerabilities by locking-in a comprehensive
agreement. Unlike Korea it will not need to request revision and unlike ASEAN, Japan does
not have to settle for an agreement covering goods only — an area from which it stands to gain

less given India’s advantage in labour costs.

Under the agreement Japan will liberalize 89 percent of its tariffs on imports from India by
2026. On the other hand, India will remove tariffs on 84 percent of imports from Japan by
2021.31% Thus the agreement is slightly more generous to India than Japan, in line with what
we would expect in terms of up-front payments from the stronger. In economic terms Japan is

likely to benefit particularly from the disappearance of India’s reduction of tariffs in relation
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to key parts of the auto industry.3!! Interestingly, unlike the vast majority of India’s
agreements we see little evidence on renegotiations or amendments to the initial deal with
Japan, again from the point of view of the framework this is unsurprising given Japan’s

superior bargaining position.

6.4 Summary of India’s Approach to Trade Agreements

The broad pattern of India’s approach to the design of trade agreements can be summarized
by noting that its agreement with Chile is very narrow, with Korea somewhat narrow, and
Japan relatively broad (in relation to other agreements concluded by India). All three
examples can be convincingly explained by the framework — the narrowness of the agreement
with Chile is determined primarily by efficiency concerns due to the extreme power gap (and
the desire of India to access raw materials). The agreement with Korea can be seen as a result
of strategic bargaining given India’s growing power advantage over time. Conversely the
relatively comprehensive agreement with Japan can be explained by Japan’s relative power
advantage at the conclusion of the deal and its expectation of relative decline. It is also
interesting to note that both China and India’s agreements demonstrate a wider variance in
their breadth than agreements concluded by similar sized countries. The table indicates that
on average India’s agreements tend to be even narrower than agreements signed by China.
The agreement with Singapore is a clear outlier in terms of its comprehensiveness but is

narrow compared to Singaporean contracts signed with other partners.
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Table 6.2: India Agreement Summary

Year Agreement Measure 1 Measure 2 Measure 3 Region
1998 Sri Lanka -1.032 1 1.00 Asia

2003 Afghanistan -0.293 2 0.50 Asia

2004 MERCOSUR  0.046 1 1.00 S.America
2005 Singapore 1.319 4 2.50 Asia

2006 Chile 0.046 1 0.50 S.America
2006 Bhutan -1.032 1 0.75 Asia

2009 Nepal -1.032 1 0.75 Asia

2009 ASEAN -0.293 2 0.75 Asia

2009 Rep. Korea 1.416 5 1.75 Asia

6.5 Comparison of the Rising Powers

The two preceding case studies demonstrate that both rising states tend to liberalize a
reasonable amount of goods trade in their agreements but this is less true with respect to
services liberalization, they also exhibit a strong tendency to negotiate these elements
sequentially, with extensive extensions and amendments of the initial contracts over time.
Another notable feature of the agreements of both countries is that they also address
relatively few Singapore issues and rarely cover government procurement, competition, the
environment, or labour rights. This tendency is particularly stark when contrasted with the
comprehensive deals signed by the U.S.3!2 Indeed with respect to government procurement in
particular China has failed to meet its pledge to join the WTO agreement on Government
Procurement ‘as soon as possible.”>*® We also see a notable tendency for both states to offer
generous up-front terms to their negotiating partners alongside their clear preference for more
limited agreements. These are most obvious in their offers to protect particular industries in

partner countries and their tendency to offer more generous liberalization schedules.
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Despite the significant similarities in approach between these two rising powers however it
would be misleading to suggest that both states have adopted an entirely uniform approach.
For example, of the deals signed by the two states, four cover services in a limited manner
whilst seven of China’s agreements cover one or two extra clauses relating to investment and
trade facilitation.®* China’s agreement with Singapore in particular is far more
comprehensive than that with ASEAN states and includes goods and services in the initial
treaty.31° It is also interesting to note that in general China refuses to treat foreign investors
the same as their domestic counterparts, doing so only if these investors set up operations in
China.3!® Interestingly the two exceptions to this stance are Pakistan and ASEAN who have
been granted full national treatment—all other partners are only treated in accordance with
‘customary international law.”3!’ Likewise there is variation across India’s agreements — the
agreement with Japan stands out in particular for its level of coverage, incorporating trade
facilitation, competition policy and investment which contrasts significantly with the rest of

India’s more narrow deals.318

There is also variation between the two powers, China’s agreements tend to incorporate
slightly more goods liberalization than do India’s®!® and there is variation also in terms of
coverage of Singapore issues. Seven of China’s agreements include one or two Singapore
issue related clauses whilst the agreement with Pakistan covers only investment. India’s
agreement with Korea, on the other hand, incorporates three Singapore issues, whilst

incorporating lower levels of liberalization of goods than even China’s agreements. Three of
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India’s agreements are especially narrow in that they only cover trade facilitation and no

Singapore issues whatsoever.32°

China and India also differ markedly in their level of integration with the international trading
system more broadly, China is far more integrated than India and the structure of their trade
has also diverged in important ways. China now sells a far greater percentage of its exports to
industrialized countries than in the early 1990s (35% in 1990 to 52% in 2006) whilst exports
to developing countries have declined at the same time. For India the opposite is true, its
exports to industrialized economies have decreased whilst its exports to developing countries
has grown, perhaps due to its greater emphasis on low-cost services.®?! In terms of their trade
partners China competes directly with most of its East Asian neighbours, ASEAN, South
Korea, and Hong Kong as well as Japan. This is less true with respect to its partners in Latin
America; Chile, and Peru and this may provide some clues to the comparatively broad nature
of these deals when compared to other deals signed by China.®?? There are thus important
similarities in the approach of India and China when it comes to their approach to designing
and negotiating trade agreements but these important differences must not be ignored.
Consequently, in order to fully ascertain the relative importance of these differences, the
rising powers will be evaluated in the context of the analysis of all four major powers and

then re-evaluated in the following chapters.
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Chapter 7: Status Quo Powers

The theoretical framework developed in the present research suggests that in negotiations
where the most powerful actor is declining relatively in relation to its partners (or at the very
least not diverging) then we would expect to see relatively broad agreements as the outcome.
This is because such agreements will allow the powerful to lock-in their advantage over time
and provide the weaker with more certainty by facilitating decentralized forms of contractual
enforcement. It also has the added benefits of reducing ex-post transaction costs associated
with amendment and renegotiation. Due to the interest of both parties in the same agreement,
unlike in the cases of the rising powers, we would not expect to see any generosity from the
more powerful both in terms of payments or more generous liberalization schedules. The
following case studies, exploring the approaches of United States and Japan, provide
compelling evidence for each of these conjectures and show both relatively declining states
adopt far more comprehensive agreements than their rising counterparts, whilst offering few
if any asymmetric concessions to their weaker partners. In fact, we see the opposite, in the
U.S. case in particular we see the most powerful actor secure more favourable terms than
their weaker counterparts in terms of liberalization schedules and industries covered. Each of

these elements then provide strong empirical support for explanatory value of the framework.

7.1 The United States’ Approach to Trade Agreements

For decades following World War Two the United States upheld the multilateral trading
system and, as the founder of the Bretton Woods institutions, trade liberalization under the
auspices of the General Agreement on Tariffs and Trade (GATT) and later the WTO, has

been at the heart of U.S. trade policy since 1945. 323 In recent decades however, partly in
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reaction to moves by China and others, and in attempt to avoid the negative political and
economic externalities associated with exclusion from existing deals, the U.S. has turned
towards a policy of what officials have termed ‘competitive liberalization’.3** The rationale
for this shift was simple - it was hoped that by pursuing a more proactive approach, the more
comprehensive deals pursued by the United States would serve as a stimulus to the
proliferation of higher quality trade agreements across the world, particularly in Asia, and

once again place the United States at the very heart of the international trading system.

Despite its somewhat laborious and largely reactive approach to trade in recent years, the
United States remains the major economic and trading power in the world today, with its
share of world goods exports standing at 9 percent, it imports 12 percent of the rest of the
worlds exports, and despite this, its trade to GDP ratio remains remarkably low at 29.9. It also
ranks as number one in the world for both imports and exports of commercial services and
first and second (behind China) respectively in imports and exports of goods.®?® The U.S.
remains particularly strong in commercial services and today exports almost 14 percent of all
commercial services trade in the world.3?® Nevertheless, despite the unquestionably
impressive position that is retains in world trade, its relative trajectory in undoubtedly
negative, with the U.S. share of global GDP falling from over 22 percent in 1980 to just over
16 percent in 2015.%27 The charts below demonstrate this large but narrowing advantage both
in terms of its share of global GDP and its national capability scores in relation to its

negotiating partners.

324 VVinod Aggarwal, "Look West: The Evolution of Us Trade Policy toward Asia,” Globalizations 7, no. 4
(2010): 455.

325 WTO, "U.S. Trade Profile," (Secretariat, 2015).

326 bid.

327 "Gdp at Market Prices (Current Us$)."

132



Figure 7.1: The United States’ Power Trajectory in Relation to Trade Partners

United States Share of Global GDP (PPP)
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The charts show that as the U.S. has reacted to the broader trend toward bilateral and regional
agreements it has concluded thirteen deals since 1985, with most of these agreements

concluded much more recently than this. In 2001 the U.S. was party to only two of the 130
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preferential trade agreements in force and only one of the 30 free trade agreements in the

western hemisphere.3?8

As a result of its new approach to bilateral agreements the U.S. has become well known for
the comprehensive character of its deals both in terms of issue coverage and levels of
liberalization and in negotiating these pacts, it has been suggested that U.S. officials have
pursued a number of distinct objectives. First they have sought ‘asymmetric reciprocity’ that
is, deals that open markets in ways that advantages U.S. businesses. Second, they seek to
establish precedents that stimulate more comprehensive trade agreements elsewhere in the
form of its policy of competitive liberalization. Third, the U.S. has attempted to use its deals
to support domestic reform in its negotiating partners. Finally, it utilises its agreements to
strengthen its so-called ‘strategic partnerships’.>?° Not only has the U.S. adopted a different
approach from China and India in terms of the kinds of agreements it signs, it has also
adopted a distinctive negotiating approach. In pursuing its preferred agreements, it has also
been observed that the U.S has sought to take advantage of a ‘dual asymmetry — of market
power and of international salience — the U.S. has not hesitated to leverage FTA negotiations

to advance its broader international policy agendas.” 3%

In line with this broader strategic approach then, the political nature of U.S. agreements can
be easily discerned in its choice of partners, with countries such as Jordan, Bahrain, Panama
and Israel. These states were clearly not selected for the size or potential of the bilateral
trading relationship between them since these remain relatively tiny even years following the
conclusion of the deals. Indeed, the choice of Israel as its first negotiation partner was clearly

not driven primarily by economics given the close strategic relationship between the two
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states. This is also borne out in the structure of the agreement itself, it is the narrowest deal
signed by the United States, yet unlike the Chinese and Indian trade deals, it nevertheless
includes provisions on intellectual property and government procurement (in contrast to those
agreements signed by China and India) and also incorporates a section on the need to work to
liberalize bilateral trade in services. On entry into force 43 percent of bilateral trade was duty-
free and this figure rose to only 58 percent by early 1989. Interestingly as part of this
agreement the U.S. included a provision that was intended to protect infant industries in
Israel.33! This, as we shall see, is a rare instance of the United States providing concessions to
its weaker partner and it is perhaps not a coincidence that this occurred in the mid-1980s

when the U.S. bargaining advantage was still growing.

As a result of its focus on negotiating NAFTA in the succeeding years, the next bilateral U.S.
agreement was not concluded by the United States until 2000, 15 years after the Israel
agreement, with another Middle Eastern ally, Jordan. The relatively meagre volume of trade
between the two countries prior to this date again suggests that the primary driver behind the
deal was not economic. Indeed, it was widely seen as a reward by the U.S. administration for
King Hussein’s role in the Oslo peace process.*? The agreement itself covers both goods and
services and includes provisions on intellectual property, government procurement, labour
and the environment. In fact, the agreement was ground-breaking in its breadth as it was the
first agreement of its type to include a provision on e-commerce.®® In one respect only is the
coverage of the agreement limited in that it does not cover investment but this is simply due

to the pre-existing investment agreement between the two parties. Both this agreement and

331 "Free Trade Agreement between the United States and Israel: Biennial Report on the Operation of the
Agreement," (Secretariat, 2005)., Howard Rosen, "Free Trade Agreements as Foreign Policy Tools: The Us-
Israel and Us-Jordan Ftas," Free trade agreements: US strategies and priorities (2004): 51.

332 "Free Trade Agreements as Foreign Policy Tools: The Us-Israel and Us-Jordan Ftas," 62.

333 "Free Trade Agreement between the United States and Israel: Biennial Report on the Operation of the
Agreement."

135



the agreement with Israel have been termed ‘clear examples of the use of trade policy —
specifically bilateral trade agreements — as a means of pursuing foreign policy objectives.’3%*

The next agreement concluded by the U.S. was with Singapore in 2003, a country that has
clearly been a favoured partner for all the major trading powers due to its openness to trade.
In this case it was Singapore that was the catalyst pushing for an agreement as part of its
strategy of strengthening its position as a regional trading hub and base for large
multinationals. 3% At first the U.S. rejected the initiative of the Singaporeans until late 2002
when the U.S. came to see the advantages of negotiating a deal with an advanced economy
that posed little threat to its trade and Singapore's status as a highly developed economy
meant that negotiations ‘were concluded quickly and smoothly’. 3% Interestingly the U.S.
consequently used the deal to establish ‘certain precedents’ in matters such as financial
services and e-commerce, labour rights and the environment, and these can also been seen in

the subsequent deal with Chile for example.3¥’

Indeed, it has been suggested that so comprehensive are these deals that the Singapore
agreement and the later deal with Chile used the archetypal complete trade contract, NAFTA,
as a model agreement. 33 In fact, the Singapore agreement goes beyond even the coverage of
NAFTA and under the deal Singapore agreed to eliminate all tariffs on U.S. exports
immediately upon entry into force whilst on the other hand U.S. liberalization was due to take
place over a period of ten years following implementation. Interestingly in negotiating this

agreement the U.S. was able to secure Singaporean consent for

‘certain precedents that could be advanced elsewhere. Precedents were claimed in
financial services and capital account openness, regulatory transparency, travel by

334 "Free Trade Agreements as Foreign Policy Tools: The Us-Israel and Us-Jordan Ftas," 51.

335 Daquila and Huy, "Singapore and Asean in the Global Economy: The Case of Free Trade Agreements,” 910.
3% David A Gantz, "Evolution of Fta Investment Provisions: From Nafta to the United States-Chile Free Trade
Agreement, The," Am. U. Int'l L. Rev. 19 (2003): 682.

337 Feinberg, "The Political Economy of United States’ Free Trade Arrangements," 1030.

338 Gantz, "Evolution of Fta Investment Provisions: From Nafta to the United States-Chile Free Trade
Agreement, The," 680.
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business professionals, e-commerce and protection of intellectual property rights.
As in the U.S-Chile FTA, new procedures were established for protecting labour
rights and the environment.’3%

Not only did Singapore guarantee zero tariffs on all U.S goods immediately but the FTA also
‘ensured that Singapore will eschew duties on future U.S products whose very existence is
not yet imagined but that will constitute the cutting edge and eventually the bulk of U.S-
Singapore trade.”®* It would be difficult to find an example of a more comprehensive trade
deal than this. In short the agreement applies to goods, services and investment and includes
clauses on government procurement, intellectual property, financial services, labour and the
environment. It is therefore an extremely comprehensive deal compared to similar trade pacts

signed by other major powers.

In the same year that the Singapore agreement was finalized, the U.S. concluded its first
bilateral agreement with a Latin American country — Chile. The original intention here was to
integrate Chile into the NAFTA framework but for domestic political reasons in the U.S. this
did not come to fruition.®* Initially following separate bilateral deals with Mexico and
Canada Chile proposed negotiations in 1999 but it was not until 2003 that a deal was
finalized.3* The agreement covers trade in services, goods, investment and includes
dedicated sections on telecommunications and financial services. Like most U.S. agreements
(except, interestingly those with Israel and Jordan) the agreement with Chile adopts a
negative list approach, meaning that all products or industries are liberalized unless explicit
exceptions are made, this usually results in much higher levels of liberalization than the

positive list approach adopted by China and India. As a result, 85 percent of bilateral trade

339 T.J. Pempel and Shujiro Urata, "Japan: A New Move toward Bilateral Trade Agreements,” in Bilateral Trade
Agreements in the Asia-Pacific: Origins, Evolution and Implications, ed. Vinod K. Aggarwal and Shujiro Urata
(New York: Routledge, 2006), 75-78.

340 vinod Aggarwal and S. Urata, Bilateral Trade Agreements in the Asia-Pacific: Origins, Evolution, and
Implications (Taylor & Francis, 2013), 109.

341 Gantz, "Evolution of Fta Investment Provisions: From Nafta to the United States-Chile Free Trade
Agreement, The," 680.

342 |bid., 680-81.
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between Chile and the U.S. became duty-free upon enactment of the agreement and under the
deal liberalization is somewhat asymmetrical in favour of the United States. It has been
suggested that the agreement can be viewed ‘as primarily an asymmetric package to lower
non-manufactures trade barriers.”>*® In addition to this Chilean agricultural tariffs were
scheduled to be removed 4 years subsequent to the agreement whereas U.S. agricultural
barriers could remain in place up to 12 years after the agreement entered into force. This then
is almost the complete opposite of the early harvest programs offered by China and India
where the agricultural sectors in the weaker countries were given more time to adjust. In
comparison to the deal between Chile and China too, the U.S. agreement is broader and
conforms to the more comprehensive approach adopted by the U.S. and covers intellectual
property, government procurement, investment, labour and the environment. The dispute
resolutions provisions in the agreement with Chile were also expanded beyond those found
even in the NAFTA agreement and included protection against ‘breach of “an investment

authorization” or “an investment agreement’34

Following the deal with Chile the next U.S. agreement with Australia in 2004 resulted from a
shift in Australian policy that sought to improve access ‘to the world’s largest consumer
market, but also to secure the attention and gain the confidence of the world’s largest source
of investment capital’ 3*° The agreement itself adopts a familiar structure and covers goods,
services, and investment. By 2015 all Australian tariffs on U.S. goods had been removed
whilst the same will be true for U.S. barriers to Australian goods only by 2022. Again it is
clear from these schedules that the U.S. was able to secure a more favourable liberalization

timetable than its economically weaker partner. The deal again adopts a negative list

343 John Whalley and Leith. J. Clark, "Competitive Liberalization and a Us-Sacu Fta," NBER Working Paper
No. 10168 (2003): 29.

34 Gantz, "Evolution of Fta Investment Provisions: From Nafta to the United States-Chile Free Trade
Agreement, The," 752.

345 Feinberg, "The Political Economy of United States’ Free Trade Arrangements," 1031.
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approach and covers government procurement, intellectual property, competition, labour, the

environment and e-commerce.346

A notable aspect of this agreement in particular is the concession required of Australia in
terms of intellectual property rights: ‘significant chunks of Australian law [needed] to be re-
written, or frozen, in return for a free trade deal with the United States’**’ The Australia-U.S.
agreement thus required significant changes to Australian copyright law perhaps because the
U.S has faced opposition to adoption of its IP standards in multilateral settings. What is
particularly striking about the IPR clause in the agreement is its complexity; ‘it is
breathtakingly long, detailed, and opaque.’®*® A clear example of the U.S utilising its power

to lock in an advantage. Indeed, it was observed that

‘in multilateral forums like the WTO [and] has moved to impose its preferred
standards through FTAs using a template approach—the IP Chapter in each [U.S]
FTA is negotiated according to a template set by the last, with the same provisions
included in each, regardless of whether they address some 'problem' in the
negotiating partner country.’34°

Thus the extensiveness of the FTA has locked Australia in to a particular model of IP law.3°
The comprehensiveness of the U.S-Australia FTA again contrasts with the difficulties faced
in negotiations between China and Australia due to disagreements between those countries

over the scope of that agreement.

In the same year as the Australian deal, the U.S. concluded an agreement with its first North
African partner, Morocco. The agreement states that by the end of the implementation period

in 2023 100 percent of imports from Morocco to the U.S. will be duty free. The same will be

346 Government, "China-Australia Free Trade Agreement: Factsheet."

347 Kim Weatherall, "Locked In: Australia Gets a Bad Intellectual Property Deal," Policy 20, no. 4 (2004): 3.
348 |bid.

349 1bid., 4.
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true of 94 percent of imports to Morocco from the U.S. and the agreement again adopts the
standard U.S. template in terms of covering intellectual property, e-commerce, labour and the

environment and is thus well above the standards of the average trade agreements.>**

A vyear after the deal with Morocco, in 2005, the U.S. concluded an agreement with yet
another middle-eastern ally — Bahrain. The agreement covers goods and services trade,
intellectual property, government procurement, labour and the environment. Since 2002 an
agreement on investment was in place so this is not included in the trade deal for that reason.
Like with many of the U.S. agreements the United States was able to secure a more
favourable liberalization schedule for itself — on entry into force Bahrain provided immediate
duty free access for U.S. agricultural imports but the transition period for the United States
was again longer. The agreement again adopts a negative list approach, implying that the

agreement is both broad and deep in terms of levels of liberalization.®®

In 2006 the U.S. accelerated the pace of negotiating trade agreements and concluded three
deals, the first of which was with Oman in January of that year. At this time trade between
the two parties was relatively meagre and the trade-to-GDP ratio of Oman stood at 108.9,
whilst the comparable figure for the U.S. was 30.5. The agreement covered trade in goods,
services and investment and again incorporates clauses on intellectual property, government
procurement, e-commerce, labour and the environment. The agreement adopts a negative list
approach and is extremely comprehensive in its coverage of issues despite the low level of
trade between the countries.®®® In the same year the U.S. also concluded a deal with Peru

which follows the same template approach seen in all U.S. agreements and conforms to the

31 WTO, "Factual Presentation: Free Trade Agreement between the United States and Morocco (Goods and
Services) " (Secretariat, 2008), 35.

352 "Eactual Presentation: Free Trade Agreement between the United States and the Kingdom of Bahrain "
(Secretariat, 2015), 35., Arona M. Butcher et al., "U.S. - Bahrain Free Trade Agreement: Potential
Economywide and Selected Sectoral Effects,” (United States International Trade Commission, 2004).

353 WTO, "Factual Presentation: Free Trade Agreement between the United States and Oman (Goods and
Services) " (Secretariat, 2014), 12.
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U.S. agenda of including clauses on non-trade related issues like the environment and labour.
By 2018 99.5 percent of all Peruvian tariffs on U.S. imports will be eliminated whilst 100
percent of Peruvian exports to the U.S. will be free of tariffs. ** The final U.S. agreement of
2006 was concluded with another Latin American partner — Colombia and provides that
nearly all tariffs on goods trade will be eliminated 17 years after entry into force for the
United States and 19 years for Colombia whilst overall implementation for Colombia is due
to be finalized by 2030. The agreement again incorporates provisions on government

procurement, intellectual property, e-commerce, labour and the environment.3>®

In 2007 the U.S. concluded two deals, the most significant of which was with the Republic of
Korea, which was perhaps the most significant U.S. agreement signed to date and provides a
useful point of comparison with the Korea - India agreement. The U.S. agreement implies
liberalization of over 95 percent of industrial and consumer goods trade between the two
countries. For the United States all tariffs will be eliminated by 2026 and for Korea 99.7
percent of tariffs will be removed on imports from the United States. The agreement thus
covers trade in goods and services as well as investment and incorporates all the extra clauses
included in other U.S. deals. The agreement again adopts a negative list approach but also
incorporates new and unique elements sought by the U.S. including a ‘snapback clause
whereby the U.S can respond if there are “any harmful surges in South Korean auto imports
due to the agreement.” Under this safeguard, the U.S will be able to re-impose a 2.5% tariff
on Korean vehicles.®® Further, in terms of ‘future-proofing’ trade between the two countries,

the agreement incorporates a clause that in fact means

354 "Eactual Presentation: Free Trade Agreement between the United States and Peru (Goods and Services) "
(Secretariat, 2010), 50.

3% "Factual Presentation: Free Trade Agreement between the United States and Colombia (Goods and Services)
" (Secretariat, 2015), 9.
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‘when new services emerge in the U.S. or South Korean economies, those
services are automatically covered by the FTA unless identified as an
exception; if either country unilaterally liberalizes a measure that it had listed
as an exemption, it is automatically covered under the FTA. Furthermore, if
one KORUS FTA partner extends preferential treatment to service providers
from a third country under another FTA, it is to extend the preferential
treatment to its KORUS FTA partner.”3’

This clause is similar to that included in the U.S. — Singapore agreement and illustrates the
extreme comprehensiveness of many U.S. deals. Observers have noted this deal will have
particular diplomatic and security implications in terms of deepening the U.S - Korea alliance
and also serves to respond directly to China’s moves in bilateral trade in Asia.>*® The removal
of obstacles toward final implementation of the agreement in 2012 can also be seen as part of
the Obama administration’s foreign policy ‘pivot’ to Asia.**® As part of this more flexible
strategy the U.S. conceded on its demand for unrestricted access to the South Korean beef
market, a key sticking point for the Koreans.*® Again in 2007 the U.S. also finalized details
of a bilateral agreement with Panama and this agreement again adopts the standard U.S.

template and is consequently broader than agreements signed by either China or India.

7.2 Summary of the U.S. Approach to Trade Agreements

The case study analysis meets the expectations of the framework outlined in the preceding
sections of this thesis in terms of the more powerful status quo state seeking comprehensive
deals. It also supports the contention that status quo states need not offer more generous terms
to their weaker partners in order to secure their preferred contract because these are often

sought by the weaker negotiating parties in any case. Crucially, in many U.S. agreements, it

%71hid., 30.

358 William H. Cooper et al., "The U.S.-South Korea Free Trade Agreement (Korus Fta): Provisions and
Implications " (Congressional Research Service), 3.

39 1bid., 46.

360 Howard Schneider, "U.S., South Korea Complete Free-Trade Deal," The Washington Post, 3-12-2010; "U.S.,
South Korea Complete Free Trade Deal," ibid. 2010.
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is the U.S. that is securing the more generous liberalization schedules with more protections

built-in for particular sectors.

The U.S. clearly employs a comprehensive agreement template when negotiating trade deals,
and as a result these deals cover issues such as e-commerce, the environment, and labour
provisions. This comprehensive approach fits with the U.S goal of competitive liberalization
by providing a high benchmark for liberalization and coverage but has sometimes caused
difficulties in negotiations with partners. This can be seen for example in the long-running
and often contentious negotiations with South Korea that resulted in delayed implementation
of the agreement. Similarly, when ASEAN proposed a bilateral agreement the U.S. signalled
‘that it would not accept a least-common-denominator approach to accommodate ASEAN
laggards’ in the way that China and India have done with respect to the generous concessions

it has offered these ASEAN members. 362

In fact unlike the asymmetrical concessions we observe from the powerful to the weak in
Chinese and Indian negotiations it has been emphasised that ‘Asymmetric reciprocity has
characterised US FTAs: trading partners have had to make more concessions (in mercantilist
terms) and remove more trade barriers and investment restrictions’3®? The U.S. has used its
greater bargaining power to set the negotiating agenda and it has been ‘the champion of
comprehensive FTASs, going beyond industrial market access to include agriculture as well as
a broad range of services, issues of investment protections, regulatory regimes and

intellectual property, and e-commerce and digital piracy’3

31 Feinberg, "The Political Economy of United States’ Free Trade Arrangements," 1034.
362 |bid., 1036.
363 |bid.
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The summary table below supports these findings and shows that U.S. agreements are
significantly more comprehensive than those signed by either China or India. The one
obvious outlier in terms of two of the three measures is the agreement signed with Israel in
1985. This agreement however is explicable in terms of the framework developed here —
there was little power convergence between the two parties in 1985 and thus a narrower

agreement would serve the strategic interests of the U.S.

Table 7.1: U.S. Agreement Summary

Year Agreement Measure 1 Measure 2 Measure 3 Region
1985 Israel 0.554 4 1.00 M.East
2000 Jordan 1.512 4 3.00 M.East
2000 Vietham 1.609 4 3.00 Asia

2003 Singapore 1.921 7 3.00 Asia

2003 Chile 1.866 6 3.00 S.America
2004 Australia 2.166 7 3.00 Pacific
2004 Morocco 2.100 6 3.00 Africa
2005 Bahrain 1.978 6 3.00 M.East
2006 Oman 2.100 6 3.00 M.East
2006 Peru 2.235 7 3.00 S.America
2006 Colombia 2.309 7 3.00 S.America
2007 Panama 2.100 6 3.00 S.America
2007 Korea 2.235 7 3.00 Asia

7.3 Japan’s Approach to Trade Agreements

As with the U.S., Japan’s economy remains one of the largest in the world but has been in
relative decline for the last twenty years. Partially as a consequence of this, Japan’s approach
to bilateral agreements has also been transformed over recent years - since 1974 Japan only
concluded a few limited bilateral deals usually with the U.S. specifically related to ‘single
products or a limited number of industrial sectors, and were designed to solve specific and

politically sensitive bilateral trade problems.’3®* Aside from these very narrow agreements,

364 pempel and Urata, "Japan: A New Move toward Bilateral Trade Agreements.", 76
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Japan has tended to favour multilateral liberalization under the auspices of the WTO and has
only reluctantly engaged in bilateral and regional trade agreements as a reaction to China’s
move toward such deals. Indeed, Japanese officials feared that Japan’s influence would be
reduced if it was unable to implement an FTA strategy of its own.®®® Thus it was only in the
late 1990s that the Japanese government began to consider seriously the negotiation of
bilateral free trade agreements.®*® Maintaining its regional trading position is of particular
importance to Japan not just for strategic reasons but also because East Asian countries have
traditionally imposed the highest trade barriers against Japanese exports and exports to these
countries have also accounted for the highest share of Japanese trade.3®” The charts below
illustrate the dramatic convergence between Japan and its negotiating partners, particularly

those elsewhere in Asia, both in terms of GDP and CINC scores.

Figure 7.2 Japan’s Power Trajectory in Relation to Trade Partners

Japan Share of Global GDP (PPP)
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Japan Share of World Capabilities (CINC)
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Japan’s turn toward bilateral agreements was a practical necessity and Japan now aims at the
extension of its ‘network of economic partnership agreements.’*®® Interestingly Japanese
officials refer to its agreements as Economic Partnership agreements (EPAS) because they
cover cooperation beyond just trade in goods and services. These tend to be of higher quality
(covering more GATS and Singapore issues and resulting in greater liberalization) than those
signed by China and India®® and Japan has signed thirteen trade agreements with ASEAN,
Chile, India, Australia, Indonesia, Malaysia, Mexico, Peru, The Philippines, Singapore,
Switzerland, Thailand and Vietnam. Most of these agreements include goods, services and
investment liberalization in the initial contract, they also incorporate a wider range of so-

called behind the border issues.

A good illustration of the broad nature of Japan’s agreements is its first bilateral deal with
Singapore concluded in 2002. Dialogue on this deal began in late 1999 when the two

countries established a joint study group to explore the benefits of an agreement,

368 WTO, "Trade Policy Review, Report by the Secretariat: Japan," (WTO, 2013), 20.
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subsequently negotiations began in 2001 following a positive report from the group.3”® The
agreement aimed at ‘liberalizing and facilitating trade and investments, and promoting
bilateral cooperation in a wide range of areas including financial services, information and
communications technology, human resource development, small and medium enterprises
and tourism.”®’! Like U.S. agreements, this deal incorporated government procurement,
intellectual property and competition, but unlike U.S. agreements does not cover labour or the
environment. In contrast to the positive list approach favoured by China and India, the JSEPA
also adopts a negative list approach and thus results in deeper liberalization because all goods
are liberalized unless explicitly stating otherwise. Agricultural liberalization in particular is a
long running issue in many of Japan’s trade negotiations given the power of the agricultural
lobby, but since there was virtually no agricultural trade with Singapore, the JSSEPA was
easier to conclude. Subsequently, this agreement has served as a blueprint for Japan’s
approach to subsequent deals and it has been suggested that ‘from Japan’s perspective the
significance of this initial FTA seems to be a good learning experience for its negotiators.”3"?

As a result of this, the JSEPA has been called a ‘new age’ agreement because it includes

provisions on intellectual property, education, broadcasting, and tourism.%"3

The lessons of the Singapore agreement were applied in Japan’s next deal with Mexico in
2004. As with other Japanese deals the scope of the agreement is restricted with respect to
agriculture but eliminates tariffs on 96 percent of trade between the two countries and covers
not only goods and services but also investment, government procurement, and

competition.®* By the end of implementation in 2015, 87 percent of tariffs on Mexican

370 Thomas W Hertel, Terrie Walmsley, and Ken Itakura, "Dynamic Effects of the" New Age" Free Trade
Agreement between Japan and Singapore,” Journal of Economic Integration (2001): 447.

371 Daquila and Huy, "Singapore and Asean in the Global Economy: The Case of Free Trade Agreements,” 918.
372 "Singapore, Thailand Reap Fta Rewards," The Nikkei Weekly May 30 2005. in Evgeny B Kovrigin, "Japanese
Fta Policy in Asia Pacific: Current Situation and Perspectives,” (2006): 50.
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374 The Government of Japan and the Government of Mexico, "Agreement between Japan and the United
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imports to Japan were scheduled to be duty free whilst for Mexico 94 percent of Japanese
imports will achieve the same status.3” In this deal Japan has made extensive use of tariff-
rate quotas, which are placed on around 217 tariff lines indicating that whilst the coverage of
the agreement is broad, there remains a lack of depth in important areas.®® Indeed, initial
negotiations stalled ‘due to a major disagreement over the Japanese proposal to exclude
agriculture entirely from the negotiations.”®”’This was eventually overcome with the
intervention of the Japanese Prime Minister. It is possible that Japan’s negotiating strategy
was an attempt to lock-in agricultural exceptions and set a precedent for future agreements.*’
In terms of Japan’s motives for selecting Mexico as negotiating partner: It is clear that a
major consideration was to gain access to the Mexican market without incurring the costs of

negative externalities implied by the North American Free Trade Agreement (NAFTA).

Japan’s next agreement came with ASEAN member Malaysia in 2005, at the time of
negotiations Japan was Malaysia’s largest trading partner in terms of imports and 3™ largest
as an export destination. On the other hand, Malaysia was Japan’s 11" largest source of
imports and 11" largest export destination.®”® The balance of trading power thus favoured
Japan given Malaysia’s greater dependence on the relationship. This greater level of
dependence also manifested in the asymmetry of the deal that was concluded. Indeed,
contrary to what we saw in the case of India and China, the agreement envisions that by 2021
94 percent of imports from Malaysia to Japan will be duty free whilst, by 2016, over 99

percent of imports from Japan will be duty free, indicating a concession on the part of
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Malaysia both in terms of the implementation period and levels of liberalization, again in

contrast to what we see in the negotiations conducted by China and India.>®

In the year following the agreement with Malaysia, Japan concluded a deal with another
ASEAN member, the Philippines. This points to an important difference between Japan on
the one hand, and China and India on the other, in their approach to ASEAN in that Japan
sought to agree deals with individual members first before concluding a deal with the
organization as a whole and this has obvious implications for the relative bargaining power of
the two parties. When the agreement with Malaysia entered into force, Japan was the
Philippines second largest export market and source of imports whilst the Philippines was
Japan’s 18" largest market for exports and 21% largest source of imports, indicating
asymmetry in favour of Japan.®®! Further, the trade-to-GDP ratios of the two countries were
very different: between 2006 and 2008 the Philippines averaged a ratio of 85.1 whilst that
same figure for Japan was 34.3. This once again indicates the greater dependence of the
Philippines in relation to Japan and trade and much like in the case of Malaysia, we find an
asymmetric deal: by the end of implementation in 2018 97 percent of imports from Japan to
the Philippines will be duty-free and whilst it will only be in 2023 that 90 percent of imports
from the Philippines to Japan will be free of tariffs.3¥? This again points to concession on the
part of the weaker party with respect to implementation schedules and levels of liberalization.
The agreement covers goods, services and investment as well as government procurement,

intellectual property, the environment and labour, indicating the broadness of the deal.

Following the Philippines deal Japan continued its policy of bilaterally engaging with

ASEAN countries and concluded a deal with Brunei in 2007. The agreement covers goods,

380 "Factual Presentation: Economic Partnership Agreement between Japan and Malaysia (Goods and Services) "
(Secretariat, 2009), 17.
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services and investment, government procurement, and intellectual property but again
excludes environment and labour, repeating the tendency of Japanese agreements to sit
somewhere between U.S. and Chinese deals in terms of coverage. By the end of full
implementation in 2018 over 99 percent of imports from Japan to Brunei will be duty free
whereas by 2023 100 percent of imports from Brunei to Japan will be free of tariffs. Japan

has again secured exceptions in relation to agriculture. 33

Shortly before the deal between Japan and Brunei was finalized, Japan concluded a deal with
Thailand (another ASEAN member) in 2007. Thailand’s trade to GDP ratio at this time stood
at 139.4 compared to 32.2 for Japan indicating that it was likely more impatient for a deal
given the greater importance of trade in its economy and particularly in terms of bilateral
trade Thailand was more dependent upon trade with Japan than vice versa. The agreement
again covers trade in services and goods and covers intellectual property, government
procurement, investment and the environment. Thailand’s implementation period ends in
2017 and will result in removal of duties on over 84 percent of imports from Japan. Japan’s
implementation period is longer and ends in 2022 but will result in 92 percent of imports

from Thailand becoming duty-free.33

In the same year that the Brunei and Thailand agreements were concluded Japan finalized its
second deal with a Latin American country, Chile. Again unsurprisingly Chile was more
dependent upon trade with Japan than vice-versa. The agreement again includes provisions
on competition, government procurement, intellectual property, the environment, and labour
and this contrasts starkly with the equivalent agreements signed by Chile with India and

China in terms of the breadth of the agreement. By the end of the transition period in 2022

383 "Factual Presentation: Economic Partnership Agreement between Brunei Darussalam and Japan (Goods and
Services) Report by the Secretariat " (Secretariat, 2009), 25.
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almost 100 percent of imports from Japan will be duty free, for Japan 92 percent of imports
(by value) from Chile will be duty free by 2022, indicating a slightly better deal in terms of

liberalization for Japan.3%°

Following the deal with Chile Japan returned to negotiating agreement with individual
ASEAN members, this time Indonesia. Clearly if efficiency and the desire to reduce ex-ante
transactions costs were the driving concern for Japan this was not manifest in its bilateral
approach to negotiations with ASEAN members. The transition period envisioned in the deal
with Indonesia is due to end in 2023 when 92 percent of Japan’s exports to Indonesia will be
free of barriers and over 94 percent of Indonesia’s exports to Japan will also be free of tariffs.
The agreement covers goods and services and investment. It also includes provisions on
competition, government procurement, intellectual property, the environment and energy and
thus is far broader than agreements concluded by either China or India.*® However, it does

not include the extra provisions that U.S. deals do, in terms of, for example, e-commerce.

It wasn’t until march 2008 that Japan finally concluded a trade deal with ASEAN as a whole,
even after securing agreements with 6 of its individual members. In strategic terms the
AJCEP has been seen as a reaction to the ‘ASEAN-China FTA which caught Japanese
leaders by surprise’.®®” Under the agreement Japan will eliminate tariffs on 93 percent of
imports from ASEAN whilst 6 ASEAN members will lift tariffs on 90 percent of imports
from Japan.3® In contrast to China’s approach, Japan sought to secure standardized rules for
greater liberalization of investment laws®®® and the agreement with itself covers liberalization

of goods and services and contains provisions on investment whilst the list of exemptions

385 "Factual Presentation: Strategic and Economic Partnership Agreement between Japan and Chile (Goods and
Services)," (Secretariat, 2008).

38 "Factual Presentation: Economic Partnership Agreement between Japan and Indonesia (Goods and
Services) " (Secretariat, 2009).

387 Daquila and Huy, "Singapore and Asean in the Global Economy: The Case of Free Trade Agreements," 912.
388 "Japan, Asean Reach Fta, but Rice Excluded," Japan Today, August 26 2007.

389 |bid.
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covers over 90 percent of trade between the two parties.3®® Japan also agreed to eliminate
tariffs on 93 percent of imports from ASEAN within 10 years while six ASEAN members
agreed to remove tariffs on 90 percent of Japanese imports within the next 10 years.>! In
short, despite agricultural exceptions, the AJCEP is relatively comprehensive in terms of
issue coverage and liberalization when compared to the deals signed by China and India.
Crucially, as we have seen, Japan also differed in its negotiating approach; in contrast to
China, it had adopted a bilateral approach, choosing to negotiate with each member of
ASEAN individually as well as negotiating an agreement with ASEAN as a whole
subsequently. By separating member states Japan inevitably increased its bargaining leverage
and flexibility. Each agreement signed between Japan and ASEAN states includes clauses on
investment and intellectual property, as well as dispute settlement, trade facilitation and the

environment.392

Interestingly, in the same year that this deal was concluded Japan finalized a deal with
Vietnam, yet another ASEAN member, in 2008. At this time the trade-to-GDP ratio of
Vietnam was 161.3 whilst that for Japan was 32.2, again indicating that Vietnam would be
more impatient for a deal given the greater importance of trade to its economy. Vietnam was
also unsurprisingly more dependent upon trade with Japan in particular, as indicated by the
greater importance of Japan as an import source and export market. The agreement covers
goods, services and investment as well as intellectual property, and government procurement.

By the end of implementation of the deal in 2024 over 96 percent of Vietnam’s exports to

3% Jeerawat Na. Thalang and Sucheera Pinijparakarn, "Japan-Asean Tariff Free List Agreed’ ‘Japan-Asean
Tariff Free List Agreed.," The Nation, Singapore 2007.

391 "Japan, Asean Reach Fta, but Rice Excluded."

392 Gregory P. Corning, "Between Bilateralism and Regionalism in East Asia: The Asean-Japan Comprehensive
Economic Partnershit," The Pacific Review 22, no. 5 (2009): 640.
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Japan will be duty free whilst 90 percent of Japan’s exports to Vietnam will achieve the same

status.3%

A vyear after the agreement with Vietnam, Japan signed its first agreement with a European
partner, Switzerland in 2009. The agreement entails liberalization in goods, services and
investment and includes clauses on intellectual property, government procurement and
taxation. At the time of signing Switzerland had a significantly higher trade-to-GDP ratio
than Japan again indicating greater impatience and dependence on the part of the weaker
negotiating party. By the end of implementation in 2024 over 99 percent of Swiss exports to
Japan will be free of duties whilst for Japan this figure will be just under 100 percent. By
2011 Japan was concluding its third agreement with a Latin American partner in Peru and the
agreement covers goods and services, government procurement, intellectual property and
competition. By 2027 tariffs on 99 percent of exports from each country will have been

removed.

In 2011 Japan also signed a deal with India, this India — Japan agreement provides an
excellent example of negotiations between an unambiguously rising power and a declining
power and so crystalizes the power dynamics emphasised in the present research.
Negotiations on the agreement began in January 2007 and were concluded in February 2011,
with the agreement entering into force in August 2011.3% Bilateral trade between the two
countries was worth $10.3 billion in 2009°%° and the trade to GDP ratios of the two countries
are 30.9 for Japan and 47.7 for India, consequently, India is somewhat more dependent on
trade than Japan.®®® The agreement between India and Japan is more comprehensive than

those signed by India with Korea and ASEAN and it is also the only agreement signed with a

3% WTO, "Factual Presentation: Economic Partnership Agreement between Japan and Viet Nam (Goods and
Services) " (Secretariat, 2011), 12.

394 "Factual Presentation: Free Trade Agreement between Japan and India (Goods and Services) " 4.

3% Jacob, "India-Japan Free Trade Agreement: A Win-Win Deal."

3% WTO, "Factual Presentation: Free Trade Agreement between Japan and India (Goods and Services) " 4-5.
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more powerful state at the date of signature. However, the agreement does not include
specific provisions on safeguards in services which reduces its level of comprehensiveness

compared to other deals concluded by Japan.®®’

Finally, the most recent agreement concluded by Japan was with Australia in 2014. The
choice of Australia as a negotiating partner can be ascribed at least partially to China’
negotiations with that country and the agreement covers goods, services and investment and
includes provisions on taxation, intellectual property and government procurement. The
agreement envisions deep liberalization and thus in its scope compares favourably to the

agreement recently concluded by China with the same country.39®

7.4 Summary of Japan’s Approach to Trade Agreements

Japan’s approach to bilateral trade agreements has evolved significantly in recent decades;
though relatively new to negotiating such agreements Japanese FTAs tend to be of higher
quality (that is, they cover more issues and result in greater initial liberalization) than
agreements signed by China or India. The agreements signed by Japan all tend to include
goods, services and investment in the initial agreement, as well as ‘behind the border’ issues.
The case study also demonstrates that Japan’s EPAs address issues not dealt with in a number
of China’s or India’s agreements such as financial services, information and communications
technology, human resources development, small and medium enterprises and tourism.
However, the case also demonstrates that these agreements often result in less coverage than
U.S agreements, primarily due to the level of exceptions related to agricultural and other

goods.

397 Ibid., 31.
3% Government of Australia: Department for Foreign Affairs and Trade, "Japan-Australia Economic Partnership
Agreement: Outcomes at a Glance," (2015).
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Another notable aspect of Japan’s agreements is that it has offered few if any concessions to
negotiating partners in order to secure these deals. This despite significant fears of China’s
growing regional influence related to the successful conclusion of its FTAs. Indeed, China’s
decision to negotiate an FTA with ASEAN was a seminal event for Japanese trade
diplomacy®*® as many Japanese officials feared that Japan’s influence would be much
reduced if it was unable to implement an FTA strategy of its own. Maintaining its regional
trading position is of particular importance to Japan as traditionally East Asian countries have
imposed the highest trade barriers against Japanese exports,*® yet exports to such countries
have also accounted for the highest share of Japanese trade ‘thereby providing the greatest
additional opportunities for expanding Japan’s economy via cuts in both foreign and domestic
trade barriers*®? The agreement summary table below demonstrates the comprehensive
nature of all of Japan’s agreements — all three measures suggest that the coverage of these
deals place them between the U.S. on the one hand, and China and India on the other in terms

of their relative coverage.

Table 7.2: Agreement Summary Table

Year Agreement Measure 1 Measure 2 Measure 3 Region
2002 Singapore 1.464 6 2.50 Asia

2004 Mexico 1.760 6 2.50 S.America
2005 Malaysia 1.709 6 2.00 Asia

2006 Philippines 1.609 6 2.50 Pacific
2007 Indonesia 1.561 5 2.50 Asia

2007 Brunei 1.319 4 2.00 Asia

2007 Chile 1.760 7 3.00 S.America
2008 Vietham 1.709 6 2.00 Asia

2008 ASEAN 0.283 2 1.25 Asia

2009 Switzerland 2.309 6 2.50 Europe

399 Ahearn, "Japan’s Free Trade Agreement Program," 7.
400 |hid., 3.
401 |bid.
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7.5 Comparison of the Status Quo Powers

Though Japan’s agreements entail a comparatively high level of liberalization when
compared to both China and India, important exemptions for the agricultural sector must be
emphasised in any direct comparison with the U.S. The Japan — Singapore agreement for
example liberalized only 18.8 percent of agricultural products and whilst the agreement with
Mexico was better in this regard it still only liberalized 41 percent of these products.*®> The
case study also points to the fact that there are a significant list of product lines that are not
liberalized under many of Japan’s agreements.*%® Elsewhere other studies have demonstrated
that Japan’s agreements result in liberalization of around 94 percent on imports in terms of
import value, but in terms of tariff lines it is lower than 90 percent.*% It is for this reason that
the results show Japanese agreements to be less comprehensive than those of the U.S.
particularly in relation to measure 2 which evaluates levels of liberalization as well as issue

coverage.

As we have seen, China and India have also tended to adopt a positive list approach which
means that only those areas explicitly mentioned in the agreement are covered. This is in
contrast to the approach of both Japan and the United States, who tend to both adopt a
negative list. However, in contrast to Japan, the U.S. agreements template tends to cover
‘substantially all trade’ in line with its GATTs commitments, alongside a wide range of
Singapore issues. % In terms of concessions Japan, like the U.S., has offered few if any up-

front concessions to its negotiating partners and has in fact sought to maximize its bargaining

402 1hid., 5.

403 1hid., 6.

404 Daisuke Hiratsuka, Hitoshi Sato, and Ikumo Isono, "Impacts of Free Trade Agreements on Business Activity
in Asia: The Case of Japan," ADBI Working Paper Series 143: Asian Development Bank Institute (2009): 4.

405 Yang Jiang, "China's Pursuit of Free Trade Agreements: Is China Exceptional?," Review of International
Political Economy 17, no. 2 (2010): 256.
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leverage as much as possible by, for example, negotiating with individual members of
ASEAN before concluding a deal with the organization overall. Finally, for Japan, like the
U.S. there is little evidence that it has engaged in significant amendments or renegotiations of

its initial treaty commitments.
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Chapter 8: Empirical Analysis

The four case studies illustrate an important and, from the point of view of the framework, an
unsurprising divergence in the treaty design strategies of rising and declining powers.
Consequently, attention now turns to a more detailed analysis of these results in combination
with more focused, direct comparisons in order to explore the implications of these results. In
this section | relate the findings of the case studies to the framework through four specific
dimensions: Contract coverage, concessions, renegotiation, and dependence. | focus on these
dimensions in particular because these are the areas upon which the original conjectures were
focused. In addition to this, | engage in comparisons of agreements signed by the four major
powers with common partners — Singapore, Chile, ASEAN and Peru in order to more directly
ascertain the relation of the key variables to one another. In each of these sections the
empirical material provides strong support for the conjectures and the framework more
broadly, alongside some caveats, which will allow a more precise delineation of the scope

conditions of the framework.

The chapter following the analysis is concerned with drawing out the broader theoretical
implications of the findings and will return to the literature which instigated this research:
The relation between the credible commitment problem and international contracts. It
outlines the ways in which we might think differently about the problem of commitment in
international relations more generally and in so doing relates the findings of the framework to
liberal institutionalist and realist theory in order to outline the important qualifications that
this framework and findings presents for each. Finally, in terms of theory, this chapter
considers how this research develops the insights of transaction cost analysis as applied to the
field of international relations. In so doing | emphasise some important additional insights

that can be drawn from historical institutionalism, particularly given the emphasis on timing
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and process as well as the path dependency induced by the initial trade contract. | conclude
the overall analysis with a discussion of ‘so what?’ question and outline the substantive
contribution of this research, particularly in terms of distributional inequality and
international cooperation more broadly. | conclude this section by considering applications

beyond trade and point to some new directions for future research.

8.1 Analysis

The four case studies have demonstrated a clear correlation between rising but powerful
states and more narrow trade contracts and this is supported by three separate quantitative
measures of contract breadth. We find Japan and the United States signing more
comprehensive deals compared to China and India, with the latter two powers preferring to
negotiate their agreements sequentially. Alongside this there is an evident tendency for China
and India to engage in gradual amendment and extension of the contracts over time alongside
compelling examples of asymmetric up-front concessions from these rising states to their
weaker counterparts just as the framework predicts. The box plots below summarizes the
findings with respect to contract coverage and illustrates both the greater coverage of U.S.
and Japanese trade agreements but also the greater degree of variance observed in deals

concluded by India and China.
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Figure 8.1: Average Agreement Coverage by Country
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Figure 8.1 shows that the U.S. possesses by far the most comprehensive agreements,
followed by Japan, then China, and finally India. Interestingly the outlier agreement for the
United States is also its earliest agreement — that with Israel in 1985. Table 8.1 below deals
with the dependent variable of contract breadth in more detail and the primary conjectures of
the framework — namely that rising states will conclude more narrow agreements whilst
status quo states prefer broader deals. It summarizes the overall results using measure 2 of
contractual breadth with a cut off score of four out of seven and above for broad contracts,

whilst asterisks indicate success of the framework.

This table shows strong support for the framework: Only three of the forty cases do not
conform to the expectations of the framework and even these exceptions tell us something
important in terms of its scope and applicability. The relative narrowness of the ASEAN-

Japan deal for example can be explained by the two-track approach of the Japanese in
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concluding bilateral deals with ASEAN members prior to concluding an overall deal. As a

result, the coverage necessitated by the deal with ASEAN was necessarily lower, this

example alone emphasises the utility of the case study analysis.

Table 8.1: Overall Results

Broad
Japan-Singapore*
Japan-Mexico*
Japan-Malaysia*
Japan-Philippines*
Japan-Indonesia*
Japan-Brunei*
Japan-Chile*
Japan-Vietnam*
Japan-Switzerland*
U.S.-Jordan*
U.S.-Vietnam*
U.S.-Singapore*
U.S.-Chile*
U.S.-Australia*
U.S.-Morocco*
U.S.-Bahrain*
U.S.-Oman*
U.S.-Peru*

U.S.- Colombia*
U.S.-Panama*
U.S.-Israel*
U.S.-Korea*
India-Korea
China-Peru

Narrow
China-Hong Kong*
China-Macao*
China-ASEAN*
China-Chile*
China-Pakistan*
China-New Zealand*
China-Singapore*
Japan-ASEAN
India-Sri Lanka*
India-Afghanistan®
India-MERCOSUR*
India-Singapore*
India-Chile*
India-Bhutan*
India-Nepal*
India-ASEAN*

Using these results figure 8.2 below reproduces the two-party negotiation structure of the
stylized example used to develop the framework with empirical examples of trade agreements
derived from the case study analysis. The Pakistan-China deals serves as an archetypal
narrow contract that required both generous concessions up-front and implied subsequent
renegotiations along with creating a significant degree of dependence of Pakistan’s
agricultural sector on Chinese trade. The China-New Zealand deal meanwhile serves as a

good example of a narrow contract which required relatively few up-front concessions from
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the more powerful state. This may suggest that strategic considerations factor more
prominently in Chinese agreements with its Asian neighbours or that the relative value of
expansion and amendment was relatively low for the Chinese and thus did not merit the up-
front payments. In terms of broad contracts, the U.S.-Chile agreements serves as a good
illustration of a comprehensive deal where no concessions were provided, in fact the case
studies demonstrated the opposite — a more favourable initial deal was secured by the more

powerful state in this case.
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Figure 8.2: Framework with Empirical Illustrations
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Overall the findings of the case studies point to the empirical relevance of the framework;

however, it may be objected that the variation we have observed thus far in the average depth

163



of agreements is simply a function of the four major powers concluding agreements with
different collections of states. Fortunately, because they have concluded deals with common
partners we can test this theory by examining whether the same trends hold when the identity
of the negotiating partner is held constant. The charts below illustrate that the same trends
can be observed in agreements signed with Chile, Singapore, ASEAN and Peru by each of
the major powers. Each table shows the relative breadth of the major partner agreements with

each country in terms of all three measures of contract coverage.

This data also allows us to address the other possible explanations we examined in chapter 2
such as learning over time. For example, the Singapore agreements show that the deal with
China was signed many years after the deal with the United States yet is nonetheless more
narrow in its coverage. It would be difficult to account for this in terms of the relative
inexperience of Chinese or Singaporean negotiators. The agreements with Chile are also a
clear demonstration of the trend of China and India to conclude more narrow agreements than
the status quo powers, and this is again confirmed across all three measures. The ASEAN
agreements present a more mixed picture — in terms of measure 1 the results are as the
framework would predict but in terms of measures 2 and 3 which address directly the
inclusion of certain clauses, agreement breadth across the 3 countries is very similar. Again
however this may explicable by Japan’s approach of negotiating with ASEAN members
separately and is thus slightly anomalous. Finally, the direct comparison between the Chinese
and U.S. agreements with Peru present results exactly in line with the predictions of the

framework across all three measures.
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Figure 8.3: Chile's Trade Agreements
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Figure 8.4: Singapore's Trade Agreements
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Figure 8.5: Peru's Trade Agreements
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Figure 8.6: ASEAN’s Trade Agreements

25

13

# China-ASEAN
B India- ASEAN
Japan- ASEAN

Scores
e

03

Measures

The tables above demonstrate the key difference in approach to negotiating trade agreements
between rising and declining powers even whilst holding the identity of the negotiating
parties constant. To explore these comparisons even more deeply it is worth focusing closely

on some examples, and it is useful to turn to work on the comparative approach of China and
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the United States in their negotiations with both Chile and Peru. In terms of the difference in
approach between the rising and declining power, it has been demonstrated that in the China
— Chile agreement the parties pay lip service to the importance of labour rights,
environmental issues and social security, yet these references are ambiguous and not formally
implemented in the agreement, rather they are ‘addressed in separate agreements that are not
binding or enforceable’.*®® The China-Peru agreement also incorporates even less coverage
than this and there is no mention whatsoever of labour or the environment. Conversely in the
U.S. agreements both incorporate detailed and binding sections dedicated to these issues,
indeed, the environmental sections of these agreements include annexes that cover specific
areas of cooperation.*®” The differences in the preambles to these agreements has also been
noted elsewhere — those in the Chinese agreements are far shorter, whilst the U.S. sections

detail cooperation in fields as diverse as corruption or drug-trafficking.*%®

Compared to China’s deals particularly then, the U.S. agreements cover more product
categories and are negotiated ‘from the start with as comprehensive a list as possible.
[Whereas] China prefers to start with a much narrower list, and expands it if necessary.” 4%
Additionally China’s deals have tended to ‘contain few advanced provisions’ as it tends to
repeat its pre-existing commitments under the terms of its WTO accession and even those
agreements that do include mention of advanced provisions these are often limited to
particular sectors of the economy, or tacked-on ‘in a separate document, such as a

memorandum of understanding.”*'® As supported by the case studies then China’s agreements

rarely incorporate WTO-plus provisions ‘that would advance global trade rules beyond the

406 Salidjanova, "China's Trade Ambtions: Strategy and Objectives Behind China's Pursuit of Free Trade
Agreements,” 30-31.

407 | bid., 31.

408 | bid.

40% Hepburn et al., "Sustainable Development in Regional Trade and Investment Agreements: Policy Innovations
in Asia?," 17.

410 salidjanova, "China's Trade Ambtions: Strategy and Objectives Behind China's Pursuit of Free Trade
Agreements,"” 18.
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WTO Uruguay Round.” #** Table 8.2 summarizes the results of the direct comparisons in
greater depth with a complete breakdown of the clauses included in agreements concluded
with the same partner countries, it illustrates the substantive brevity of agreements concluded

by both China and India.

411 Hepburn et al., "Sustainable Development in Regional Trade and Investment Agreements: Policy Innovations
in Asia?," 18.
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Table 8.2: Agreements with Common Partners: A Detailed Comparison

Agreement Goods Services Competition Government Intellectual E-commerce Environment Labour
Procurement property
Chile-China Yes No No No Partial No Partial Partial
Chile-India Yes No No No No No No No
Chile-Japan Yes Yes Yes Yes Yes No Partial Partial
Chile U.S. Yes Yes Yes Yes Yes No Yes Yes
Peru-China Yes Yes No No Partial No No No
Peru-U.S. Yes Yes Yes Yes Yes Yes Yes Yes
Singapore-China Yes Yes No Partial No No No No
SingaporeIndia Yes Yes No No Partial Yes No No
Singapore-Japan Yes Yes Partial Yes Partial No No No
Singapore-U.S. Yes Yes Yes Yes Yes Yes Yes Yes
ASEAN-China Yes No No No No No No No
ASEAN-India Yes No No No No No No No
ASEAN-Japan Yes No Partial No partial No Partial Partial
ROK-India Yes Yes Yes Partial Partial No No No
ROK-U.S. Yes Yes Yes Yes Yes Yes Yes Yes
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Crucially, the preceding analysis on common partners demonstrates that the variation we
observe is not simply an artefact of these powers concluding agreements with different
counterparts. In agreements signed by Chile, those concluded with United States and Japan
score 6 on measure 2 or 1.86 on measure 1 for the U.S., and 7 and 1.76 for Japan on measure
2 and 1 respectively, whilst China and India score much lower at 3 and 0.63 and 1 and 0.04
respectively. Similarly, in agreements with Singapore, the U.S. and Japan score 7 and 1.92
and 6 and 1.46 respectively whilst China and India score 4 and 1.36 and 4 and 1.31. This

supports the predictions of the framework outlined here.

The disparities observed between the major powers with common partners are useful in
holding other variables constant and consequently they also seem to contradict cultural
explanations for design variation — as we have seen, China and Japan have long been seen as
possessing similar approaches both in terms of legal ambiguity and on their emphasis on
social harmony and distaste for formal dispute resolution procedures — yet their approach to
the design of trade agreements are wildly divergent.**?> Even more interestingly, India, as a
result of its imperial legacy of common law traditions, might be thought to adopt an approach
similar to that of the United States, yet this is the opposite of what we see, rather the breadth

of its agreements bear much closer resemblance to those of China.

412 Kawashima., "Dispute Resolution in Contemporary Japan.”, Potter, The Chinese Legal System: Globalization
and Local Legal Culture, 8.
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8.3 Conjecture 1: Contract Coverage

The central conjecture derived from the theoretical framework developed here is that power
trajectory alters the contract design strategy of the most powerful actor and alters its
calculation with respect to the trade-off between maximizing efficiency through reducing
transaction costs and retaining residual rights of control. Specifically, the framework suggests
that when the trajectory of the most powerful state in a bilateral negotiation is positive, we
would expect to see less comprehensive agreements when compared to those signed by the
status quo powers. The case studies and descriptive statistics demonstrate the differences and
similarities in the design approaches of the four major powers. Figure 8.7 places these
comparisons in broader chronological perspective by ranking agreements by the four powers,
by year, in terms of the third measure of contract breadth which considers the relative number

of clauses included in a given contract only (not levels of liberalization).

Figure 8.7: Score by Country, Agreement, and Year (Measure 3)
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At the narrowest end of the contracting spectrum are India’s agreements which cover the

fewest issue areas, result in shallow liberalization, and very often omit clauses on government

171



procurement, intellectual property, competition, and investment. These agreements also
rarely address liberalization in services, an especially surprising fact given India’s strengths
in this area, particularly in relation to its negotiating counterparts. What is also particularly
interesting about India’s agreements is that there appears to be no trend whatsoever in terms
of the comprehensiveness of its agreements over time suggesting that learning processes are

not significant causal factors shaping design.

Next on the comprehensive contracting spectrum is the other rising power China, its
agreements tend to cover only slightly more issue areas than do India’s though there is wide
variation among China’s agreements in this regard. The relative breadth of the agreement
with Singapore for example contrasts sharply with the narrow agreement with Pakistan. As
with India’s trade deals, China’s agreements often result in shallow liberalization and

incorporate weak dispute resolution procedures.

Next along the contracting spectrum sits Japan with its hybrid approach, combining elements
of the U.S. and Chinese approach. Its agreements cover fewer substantive areas than do U.S.
agreements and often result in more shallow levels of liberalization. Many Japanese
agreements include clauses on intellectual property and government procurement but often
neglect labour, the environment and e-commerce that are addressed in U.S. deals. These deals
also tend to carve out significant concessions in the area of agriculture due to the domestic
political strength of the agricultural lobby.*'® In the Japanese agreements we also see few if
any concessions offered to their weaker counterparts. Finally, at the end of the spectrum with
the broadest agreements sits the U.S. — famous for its comprehensive template approach and
innovative agreements that incorporate clauses on government procurement, competition,

intellectual property, investment, e-commerce, labour, and the environment. The cases also

413 Davis, "International Institutions and Issue Linkage: Building Support for Agricultural Trade Liberalization."
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showed how U.S. agreements are notable for their strong dispute resolution mechanisms and
the high levels of liberalization that they entail.*!* The negotiating approach of both the
United States and Japan are also notable for the lack of concessions offered to the weaker
negotiating partners, indeed the cases demonstrate a tendency for them to secure more
favourable liberalization schedules, levels of liberalization and sectoral protection for
themselves. A particularly good illustration of this difference in approach is the contrast
between Japanese negotiations with ASEAN and those between ASEAN and China and
India. Japan sought to maximize its leverage by negotiating with each individual ASEAN
member before concluding and overall agreement with ASEAN itself in what has been
termed a ‘divide and conquer’ approach: ‘China and Japan took inverse approaches to
negotiating trade agreements with ASEAN. China was willing to sit down with all ten
ASEAN members from the outset. China also allowed ASEAN countries to establish
individual tariff schedules within the free trade area, signed a special agriculture deal with

Thailand, and permitted an eight-year early harvest period.”**®

On the other hand, Japan in signing bilateral agreements with seven out of ten ASEAN
members before completing the AJCEP counteracted the collective bargaining leverage of
ASEAN. In its negotiations China used the “number of imported items” measure as the base
for calculating its reduction of import tariffs; Japan used only the “value of imports” as the
base, allowing it to exclude several agricultural products.*'® Perhaps unsurprisingly China’s
agreements also include few details in intellectual property protections beyond what is
required by its existing WTO commitments and their agreements also tend to exclude any

provisions on labour or environmental standards, in contrast to U.S. agreements. 4

414 Feinberg, "The Political Economy of United States’ Free Trade Arrangements," 1033.

415 salidjanova, "China's Trade Ambtions: Strategy and Objectives Behind China's Pursuit of Free Trade
Agreements,"” 16.

416 |bid.

417 bid., 18-19.
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The case studies also point to some striking similarities in the approaches of the two rising
powers: the asymmetrical concessions that they provide in terms of transition periods,
sectoral protections and mechanisms such as the Early Harvest Programs. As we have seen,
such behaviour is absent from the negotiations conducted by the U.S. and Japan, even when
negotiating with the same counterparts, what explains this? Some scholars of Chinese politics
have suggested that China’s concessions are ‘a sign of benevolent hegemony — or big country
generosity — that has historical roots in China’s tributary system.’#!® But this cannot account
for the similar approach adopted by India. Similarly, it might be suggested that the lack of
coverage in these deals is a result of the status of China and India as developing countries
hoping to protect still fragile economic sectors from outside competition. But this cannot
explain their simultaneous willingness to open their important agricultural sectors to
competition and in fact provide would-be competitors with more favourable conditions than
even their own domestic sectors in this regard. Nor does this particularly explain why India
has been willing to liberalize its manufacturing sector before its services sector, despite the
fact that the former is widely acknowledged to be the area in which India faces the greatest
competition from its trade partners (such as ASEAN), whereas the latter is the area of its
greatest comparative advantage and is certainly not threatened by the countries with which it
has concluded deals. Thus the narrowness of these agreements coupled with the generous
concessions offered by each rising power undermines the most obvious explanations for these

behaviours.

The difference in trade strategies between China and the United States in particular provides
interesting indicators of the approach of rising and declining powers — U.S. agreements
follow a template similar to that adopted in NAFTA and U.S. officials emphasise their desire

only to conclude comprehensive (or so called WTO plus) deals, these “‘WTO plus’ deals

418 1hid.
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cover issues beyond that achieved in multilateral liberalization under the WTO, as a result the
agreements of the U.S. all include intellectual property, government procurement, labour and
the environment. These deals are consequently ‘detailed and often run to thousands of pages.’
419 This approach is in stark contrast to approach adopted by China — Chinese negotiators
have tended to avoid templates and approach negotiations on a case-by-case basis. % As a
result of this approach though all of China’s agreements are comparatively narrow, there
remains significant variation between agreements, for example the agreement with Hong
Kong is reasonably detailed in including investment and financial services whilst ‘the
agreements with Australia and New Zealand are much less explicit, and actually amount to
little more than indicative statements for future goals in a number of areas.” What all these
Chinese deals have in common however is that the exclude traditional WTO provisions on

things like intellectual property, labour rights and environmental standards. 2

Compared to ASEAN’s deals with other countries, its agreement with China liberalizes far
fewer service sectors. Finally, it is important to note not only variation between China and the
United States but also variation within agreements signed by China. The preceding discussion
has highlighted the particularly shallow nature of agreements with Pakistan and ASEAN and
the especially generous up-front payments from China that accompanied these deals. On the
other hand, agreements with New Zealand and Singapore have tended to be of higher quality,
though still somewhat below that of those signed by the U.S. who tend to adopt a template
approach.*?? The dispute resolution provisions of India’s agreements are similarly ambiguous

and lack real teeth. The notable exception in this regard is its deal with a declining Japan.

419 Barfield, "Dragon Stirs: China's Trade Policy for Asia-and the World," 109-10.
420 1bid., 110-11.

421 1bid., 111.

422 1bid., 22.
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When comparing the approach of rising and declining powers dispute resolution mechanisms
must also be of particular interest because of they determine the costs of reneging — which is
an important potential safeguard for the weak. In this respect (and aside from the exclusion of
these substantive provisions) it is also clear that Chinese trade agreements incorporate dispute
resolution mechanisms that are often vague: ‘A comparison of the fine print in Chinese and
U.S. FTAs with Peru and Chile illustrates important discrepancies in the two countries’
approaches’. For example, it has been demonstrated that under U.S. dispute resolution rules
panel hearings are made public and these clauses strongly encourage ‘consultation with civil
society and...private actors.’*?® The clause in U.S. agreements also specifies more exact rules
relating to the need for compensation if a party does not adhere to the decision of the dispute
resolution panel. On the other hand, China’s dispute resolution clauses do not include any
requirements that panel hearings be made public and, unlike in the U.S. agreements, there is
no encouragement to consult more widely. The Chinese clauses are also more vague about
compensation as they only refer ambiguously to ‘mutually acceptable compensation’.*?* Such
vague language increases the likelihood that and dispute outcome will be settled with
reference to the bargaining power of the contracting parties, implying a greater number of

subsequent negotiations.

8.4 Conjecture 2: Concessions

The second part of the framework suggested the need for the powerful but rising state to offer
up-front concessions in order to overcome the reluctance of the weaker states to conclude a
narrow contract. It predicts that this will occur when the rewards from exploitation and

manipulation are expected to be high. The case studies demonstrate that this has indeed

423 galidjanova, "China's Trade Ambtions: Strategy and Objectives Behind China's Pursuit of Free Trade
Agreements.” 18
424 |bid., 16-20.
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occurred in a number of the negotiations conducted by the rising powers. For example, the
liberalization entailed by the agreements between China and Hong Kong and China and
Macao on the part of the PRC is a one-sided concession given the nature of those two entities
as trading ports which imposed zero tariffs on Chinese goods in any case. Before the
agreement only 20 percent of goods from Hong Kong entered China tariff free, subsequent to
the agreement this rose to 90 percent. With respect to ASEAN too China offered generous
concessions in the form of the Early Harvest Program which ensured elimination of tariffs on
around 200 agricultural products by China without reciprocal liberalization on the part of less
developed ASEAN members. China also agreed to extend Most Favoured Nation Status to
newer members of ASEAN and allowed them an additional five years to reduce tariffs in line
with the agreement. China also agreed to cancel debts owed to it by a number of ASEAN
states. Elsewhere Pakistan was also offered an Early Harvest Program to secure an agreement

that entailed greater tariff reductions on the part of China than Pakistan.

For India as well, the cases illustrate a number of significant up-front concessions, the 1998
agreement with Sri Lanka was designed specifically to address the economic inequality
between the two states. Consequently, India provided Sri Lanka with more time to liberalize
under the agreement than was afforded to India. India also agreed to remove tariffs on more
goods, liberalizing tariffs on 1,351 products whilst Sri Lanka agreed to immediate
liberalization of only 319 products. In the agreement with Afghanistan for example India
liberalized around 4 times as many goods as did Afghanistan and in this sense constitutes a
one-sided lowering of barriers by India. Similarly, the deal with Singapore is also a one sided
concession in that Singaporean tariffs were removed on 99.9 percent of Indian goods prior to
the conclusion of the agreement and so this is another asymmetrical lowering of barriers in

favour of Singapore.
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With ASEAN, India provided less developed members space to adapt to the agreement and
partly as a consequence of this the reduction of tariffs ‘will be asymmetric, while ASEAN’s
access to markets in India will rise to a significant extent, India will get lesser access to their
markets due to the FTA.”*? India also offered ASEAN an Early Harvest Program similar to
that offered by China. Finally, India also agreed to liberalize services prior to goods and this

is thought to give ASEAN an advantage.

The outliers in the data also provide some important indications with respect to this second
conjecture. For example, the lack of concessions offered by China and India to non-regional
partners suggests either that the lack of proximity entails fewer risks for the weaker power or
that the powerful rising states are unwilling to offer up-front payments to secure narrow
contracts because the rewards reaped from renegotiation and amendment are too low. In this
respect the fact that these agreements also tend to be the most comprehensive supports the

predictions of the framework.

8.5 Conjecture 3: Renegotiations

The third conjecture derived from the framework predicts that following conclusion of the
narrow agreements and provision of up-front concessions, the more powerful rising states
would seek to reap the rewards of amendment and renegotiation. And though many of the
trade agreements concluded by the rising powers are relatively new there is some important
evidence in relation to the renegotiation and amendment of some of these deals, as the

framework would predict.

425 Bhattacharyya and Mandal, "Estimating the Impact of the India—Asean Free Trade Agreement on Indian
Industries,” 103.
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A number of China’s agreements have been subject to amendment already and incorporate
provisions to allow this to occur following the conclusion of the trade deal. The deal with
Hong Kong has already been amended on six separate occasions, the agreement with Pakistan
also specifically incorporates subsequent amendment due to the limited nature of the initial
agreement.*?® However the timeline for this expansion and the mechanism by which it will be
achieved remains unclear. Elsewhere the agreement with Singapore has been upgraded as
recently as 2015 and now incorporates ‘enhanced trade facilitation and greater investment
protection in China, as well as address[es] investment barriers.” Both parties have also agreed
to explore ‘greater cooperation in areas such as legal services and financial services... the
CSFTA will also be enhanced with new generation elements such as E-commerce and

environment.’ 4%’

In terms of the ASEAN-China agreement too, in addition to the sequential negotiations over
goods and services, there have also been amendments in the years since conclusion of the
initial agreement with both parties agreeing to the ‘further opening up the services market and
lifting the level of economic and technological cooperation’4?® With these amendments “[the
deal is] expected to contribute and meet the goals set forth by the leaders of ASEAN and
China to achieve two-way trade of US$1.0 trillion and investments of US$150bil by 2020.’
Officials from both sides have also emphasised the need for the ‘scope and content of the
ACFTA [to] continue to grow in line with the current regional and global economic
landscape and [make them] comparable to other modern free trade agreements.”*?° Aside
from amending deals with its Asian partners, China has also agreed to do the same with New

Zealand and at the end of 2014 both countries agreed to an ‘exploration of an upgrade to the

426 WTO, "Free Trade Agreement between Pakistan and China: Questions and Replies ".

427 "China, Singapore to Negotiate Upgrade of Fta, Sign Mous," Channel News Asia 2015.

428 "China, Asean Seals Deal to Upgrade Bilateral Fta," Xinhua News Agency 2015.

429 " Asean, China Sign Protocol to Upgrade Economic Agreement Framework ", The Star Online (Malaysia)
2015.
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New Zealand-China Free Trade Agreement.’*® The first part of which is for ‘New Zealand
and China to produce a "joint assessment” which will set out the possible parameters of such

an upgrade.”*! This again supports the third conjecture of the framework.

Crucially, the same proclivity for amendment and expansion can be viewed with respect to
many of India’s trade agreements. For example, in 2015 both parties agreed to upgrade the
India-Korea FTA. The agreement was initially concluded in 2010 ‘but Korea has called for
upgrading the deal in an effort to more widely open the massive Indian market of 1.2 billion
people to Korean firms.’*¥? With respect to the India-ASEAN deal both countries have
‘reached a high level of consensus on active participation in the negotiations on agreements
on trade, services and investment, paving the way to establish a comprehensive ASEAN-
India Free Trade Area and creating favourable conditions for the two sides and partners to
negotiate the Regional Partnership (RCEP), fostering linkages in the fields of air, sea and

land transport, digital technology, and the building of a Mekong-India Economic Corridor.’+3

Finally, India’s deal with Thailand is also the subject of discussions over expansion:
‘Thailand, the first ASEAN member to enter into a free trade agreement with India, albeit a
limited one with 82 products in 2004, is now back demanding a full-fledged comprehensive
agreement including goods, services and investment.’*3* This extensive list of expansions,
renegotiations and amendments again highlights the empirical relevance of the model, and
indeed the recent nature of many of these amendments and expansions suggest that these
findings are by no means comprehensive and the process of contract expansion is one that

can be expected to continue for many years to come. However, in contrast to the approach of

430 Claire Trevett, "Nz Seeks Better Deal with China," New Zealand Herald 2015.

431 Rupa Damodaran, "Asean, China Sign Fta Upgrade Protocol " The New Straits Times 2015.

432 Kang Seung-woo, "Korea, India to Upgrade Bilateral Free Trade Deal " The Korea Times 2015.

438 The Government of Thailand, "Prime Minister Yingluck Backs Upgrade of Asean-India Ties to Strategic
Partnership,” ed. Royal Thai Embassy (http://www.thaiembassy.sg/press_media/news-highlights/prime-
minister-yingluck-backs-upgrade-of-asean-india-ties-to-strategic-p2015).

434 Amiti Sen, "Thailand Keen on Full Trade Pact Now," The Times of India 2010.
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India and China, the case study analysis demonstrates that U.S. and Japan do not engage in

comprehensive amendments or significant expansion of their trade deals.

8.6 Conjecture 4: Dependence

The final element of the framework suggests that the weak states are willing to acquiesce to
the repeated renegotiations and amendments because important parts of their economies now
have a vested interest in the continuation of the deal. This dynamic is exacerbated by some of
the up-front concessions supplied by the powerful to the weak during the initial negotiations
which tend to target economically and politically important sectors. As Albert Hirschman
observed many years ago ‘The nation conducting a power policy has an interest in diverting
its trade to poor countries in which the marginal utility of income is high’#*® That is, weak or
poor countries should be the target of a power policy because trade is relatively more
valuable to them and thus the opportunities for the powerful to exercise influence over them

is the greatest.

To evaluate this, we can examine in closer detail the economic relationship between these
rising powers and their weaker trade partners to see whether this is borne out empirically.
Interestingly for China’s trade partners, the vast majority depend upon China either as their
top source of imports or primary export destination (or in many cases both).**® Of the
ASEAN countries China is the largest source of imports for all but one (Brunei), it is also the
most important export destination for Singapore and Thailand and the second most important
for Indonesia and Malaysia.**” For not a single ASEAN country is China less than the 4™

most important destination for exports or source of imports. The same is true of Hong Kong,

435 Hirschman, National Power and the Structure of Foreign Trade, 25.
438 WTO, "China Trade Policy Review " (Secretariat, 2014).
437 "Trade Profile: Malaysia," (Secretariat, 2015).

181



New Zealand, and Peru with China as the largest source of imports and destination for
exports.**® For Pakistan China is its third largest export destination but its largest source of
imports and interestingly 20 percent of Pakistan’s exports are made up of agricultural goods
so the impact of the Early Harvest program provided by China is particularly significant.*®
The same may also be said of the members of ASEAN, the other recipients of the Early
Harvest Program; for Indonesia and Myanmar this figure is over 25 percent, for Vietnam and

Thailand it is 17 percent and for Malaysia and the Philippines it is over 10 percent.*4

Similar patterns can be observed in the selection of India’s trade partners, for Bhutan and
Nepal India is unsurprisingly the largest source of imports and the biggest destination for
exports. For Sri Lanka and Afghanistan too India is no lower than 5" in these figures.**! The
average trade to GDP ratio is also significantly higher for partners of India and China
compared to the U.S. and Japan, indicating a greater sensitivity of trade partners to

fluctuations in the trading relationship.

Table 8.3: Conjecture Summary

Conjecture ' Empirical Support?
1. Contract Coverage Yes
2. Concessions ' Yes, with qualifications*?
3. Renegotiation Yes
4. Dependence ' Yes

438 "China Trade Policy Review ".

43 "Trade Profile Pakistan," (Secretariat, 2015).

440 "Trade Profile: Philippines,” (Secretariat, 2015)., "Trade Profile: Malaysia.", "Trade Profile: Vietnam,"
(Secretariat, 2015)., "Trade Profile: Thailand," (Secretariat, 2015).

441 "Trade Policy Review: India," (Secretariat, 2015).

442 These are most notable in negotiations with neighbours or strategically important partners
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8.7 Clarifying the Scope of the Framework

The case studies and descriptive statistics suggest some minor but important qualifications to
the originally proposed framework. In particular, it seems that the relative variation in the
degree of coverage of contracts of the major rising powers suggest that strategic dynamics
become more acute when dealing with regional neighbours. This is borne out by the greater
value of concessions offered to neighbours by both China and India and the concurrent
proclivity to amend these treaties more often. For examples of this we can simply revisit the
China-Hong Kong, China-ASEAN, China-Pakistan, India-ASEAN, India-Bhutan, and India-
Nepal deals. From the point of view of the initial framework this is explicable because the
value of manipulation and exploitation through issue linkage is likely to be higher and
therefore the costs of the up-front payments are worth the expense to the rising power, this is

less likely to be true with respect to non-regional partners such as Chile.

The results also implicitly suggest that a greater level of certainty over one’s trajectory is
associated with a greater willingness on the part of the rising powers to pursue narrower
contracts and offer up-front concessions. That is, where there is dramatic divergence we see
more generous payments and more narrow agreements (compare India-Nepal with India-
Korea for example), conversely when the power relationship is more indeterminate or the
partner country is strategically insignificant considerations of efficiency are much more likely
to dominate the design preferences of these states. Greater uncertainty over the nature of the
power relationship will also mean that rising powers are unwilling to forego immediate gains
in order to secure future gains since the realization of these gains is more uncertain. In this
sense uncertainty over relative power trajectory has the same effect that more generalized
conditions of uncertainty are expected to exert over actors by traditional contract theory, i.e. a

greater focus on minimizing ex-post transaction costs.
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In short then, as with uncertainty over the degree of power divergence, the results suggest
that a lack of power asymmetry between two states will lead both parties to focus on
maximizing overall shared gains since little is to be gained by either party by manipulating
the sequence of bargaining since, ultimately, the outcome will be relatively equitable given

the power position of each under such conditions.

Table 8.4: Summary of Scope Conditions

Characteristic Description

Degree of Uncertainty Where there is greater uncertainty over the
future power relationship we would expect
states to return to a focus on efficiency in
contract design, this is also more likely
when the negotiating states are particularly
close in power

Degree of Divergence Where the degree of divergence is
particularly high we should expect to see
more narrow agreements because the value
of delaying bargaining rounds is higher for
the most powerful

Degree of Strategic Importance Where the weak state is particularly
important in strategic terms we should
expect to see up-front concessions increase
in value since the delayed payoff for the
more powerful through manipulation and
exploitation will be greater

All of these suggest important boundary conditions that must be place upon the framework
but they are not inconsistent with it. In all three cases these factors simply determine the size
of the payoff that can be reaped by the powerful rising power and therefore the concessions

that it is willing to offer up-front.
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Chapter 9: Broader Theoretical Implications

Having evaluated the framework in light of the empirical material we can now begin to
evaluate the relevance of the cases for existing accounts of design variation and for IR theory
more broadly. As well as suggesting limits to the literature which deals directly with contract
design, the framework makes contributions to four distinct research agendas. First, it
contributes to the discussion on when the powerful choose to tie their hands. Second, it
clarifies the extent to which contracts do in fact serve as a mechanism of signalling effective
commitments. Third, it speaks to the different ways in which transaction cost analysis applies
in international affairs. Finally, it utilises and thus demonstrates the empirical utility historical
institutionalist insights for questions of international contract design. Before | turn to these
more general contributions however | first return to the existing explanations for contract

design variation.

The results of the analysis suggest that domestic political explanations help us to understand
important behaviours such as why Japan continues to protect its politically important
agricultural sector and can also explain the specific targeting of concessions to politically
salient sectors in the weaker countries. The case studies also suggest specific ways in which
trade negotiators are indeed engaged in complex two-level games and so imply that regime
type matters indirectly. Yet it also shows how India as a parliamentary democracy concludes
far more narrow agreements than the democracies of Japan and the United States. Indeed,
India’s agreements a far more similar to those signed by China despite the authoritarian
politics of the latter. This suggests that though such accounts are valuable there are exist

important qualifications to domestic political explanations.
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Of course, economic development also shapes the design choices of states, but the case
studies suggest that this influence is not necessarily unidirectional. For example, do lower
levels of development mean that fewer sectors are included in order to protect developing
industries? Or conversely would comprehensive contracts provide greater certainty and
protection for particular sectors? The development variable does not explain why India for
example left the negotiation of services agreements to subsequent negotiations when
negotiating over goods since the service is sector is a particularly strong one for India. The
case studies suggest then that the driving concern behind India’s design of agreements was
not the desire to protect its infant industries since the greatest competition is likely to come in
the area of goods rather than services. Thus the development level of a state might give us
some indicators of its design preferences but may also provide a misleading picture if
unaccompanied by more careful analysis and the case studies suggest that more work is

required on this specific point.

The analysis also does not refute the important role of the legal culture in explaining design
outcomes but again suggests some important qualifications. After all, the cases show that the
U.S. possesses a far more legalistic culture than does China and it consequently stands to
reason that U.S. agreements should be more comprehensive, indeed superficially the results
suggest some support for this contention. Nevertheless, India shares the common law
tradition with the United States but signs far more narrow agreements. Furthermore, the role
of Asian legal culture also cannot explain the stark difference in agreement design observed
between Japan and China despite the legal literature suggesting that both cultures share a
preference for informality. These results show then that whilst legal culture must be taken

into account we should be wary of applying generalizations too broadly.
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Likewise, explanations that privilege the role of diffusion in explaining the design variation
are often compelling, but these studies emphasise the tendency of states to self-copy and as a
result cannot explain the role of power politics and strategic interaction in shaping design
choices. Further, if diffusion was the most important dynamics driving design choices we
would expect to see increased uniformity over time and across cases, in fact the cases studied
here point to trends in the opposite direction — a greater degree of design diversity,
particularly with China providing a powerful and clear alternative to the U.S. approach in
recent years. Similarly, the related argument that suggests that narrow agreements are
associated with lower levels of familiarity with concluding similar agreements is intuitive but
the case studies suggest this explanation is insufficient to account for the fact that the less
experienced Japanese negotiators conclude broader contracts than the more experienced
Chinese or why we don’t see a uniform trend towards more and more comprehensive
agreements in the agreements of individual countries as their collective experience increases.
In fact, the results show that some recent agreements signed by China and India are actually
more narrow than those that precede them, thus providing an important qualification to

explanations that privilege the role of learning.

In general then, the preceding analysis identifies the important limitations of existing
accounts of variation in the design of agreements and suggests some concrete directions for
future research. However, the framework developed here and its empirical applications also
suggest broader implications for cooperation in international relations theory, therefore in this
section | focus in more detail on implications in relation to the credible commitment problem,
the realist-institutionalist debate over hand-tying by the powerful, as well as sketching out

some important implications for transaction cost analysis and historical institutionalism.
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9.1: Credible Commitment

This research began by demonstrating the lack of clarity in the literature on contracts and
commitment; specifically, it highlighted the failure of existing accounts to provide a
mechanism by which comprehensive contracts protect the weak — a claim that was
nonetheless widely accepted despite its under-specification. In the process of developing this
framework a causal mechanism has been suggested by emphasising that broad contracts
increase the potential for enforcement of a broader range of cooperation. |1 now turn to the

broader implications of this mechanism.

Mainstream research on credible commitments conceptualizes comprehensive contracts as
explicit commitment devices, from this perspective then it is natural to expect that when a
weak actor concludes a trade contract with a very powerful counterpart the commitment
problem will become more acute as a result of the greater capacity of the latter for
exploitation of the former. It follows that the strength of the commitment device needs to
increase in proportion to the power asymmetry in order to provide sufficient reassurance to
the weak. From this standpoint it is unsurprising that the United States, the most powerful
state in the international system, also signs the most comprehensive trade agreements. As has
been noted elsewhere ‘The U.S has been the champion of comprehensive FTAs going beyond
industrial market access to include agriculture as well as a broad range of services, issues of
investment protection, regulatory regimes and intellectual property.”*** Accordingly the data
shows that U.S. agreements constitute four of the top five of most comprehensive bilateral
agreements, including the first and third most comprehensive.*** Given this evidence it is

unsurprising then that much analysis stops here.

443 Aggarwal and Urata, Bilateral Trade Agreements in the Asia-Pacific: Origins, Evolution, and Implications,
228.
444 Dur, Baccini, and Elsig, "The Design of International Trade Agreements: Introducing a New Dataset."
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But it begs the question: What work are these comprehensive deals really doing? Are these
types of agreements necessary prerequisites for overcoming the commitment problem in the
presence of high power asymmetry? The analysis here in fact suggests not - clearly India and
China are large, economically powerful states that have concluded agreements with weak
partners, yet the coverage of their trade contracts are notably lacking in comparison to those
of the United States and Japan, obviously then these comprehensive contracts are not a
necessary signal of commitment. | have shown that China’s agreements in particular are
unlike those employed by the US; they are diverse in form and coverage, and ‘their brevity
leave many aspects as the subject of continued negotiations, and that several omit elaborate
dispute resolution procedures.’**® The data and case studies demonstrate that India’s
agreements are less comprehensive even than this. Clearly then agreements signed by China
and India address a subset of issues addressed by more comprehensive U.S. agreements, the
definition of a more incomplete contract.**® The data shows that all bilateral U.S. agreements
possess an average depth score on measure one of 5.43.%" Similarly Japan’s average depth
score on the same measure is 5.45. On the other hand, the average depth of agreements
signed by China is 0.76 whilst India’s score is -0.12 in terms of the first measure. Likewise,
on Dur et al’s secondary measure of depth, the U.S. and Japan both score 5.4 whilst China

and India score 3.2 and 2 respectively.*4®

The important take-away from these findings is the fact that the mechanism used to resolve
the commitment problem when the most powerful state is rising is not the comprehensiveness

of the contract per se but rather the up-front concessions which the weak accept because they

445 Agata Antkiewicz and John Whalley, "China's New Regional Trade Agreements," National Bureau of
Economic Research Working Paper Series No. 10992 (2004). in Hepburn et al., "Sustainable Development in
Regional Trade and Investment Agreements: Policy Innovations in Asia?," 19.

446 Tirole, "Incomplete Contracts: Where Do We Stand?," 743.

447 Derived from data in Dur, Baccini, and Elsig, "The Design of International Trade Agreements: Introducing a
New Dataset."

448 Derived from data in ibid.
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discount the future at a higher rate. In this sense comprehensive contracts are merely an
indicator that the more powerful lack the incentives to renege in future rather than the
mechanism by which such states are effectively constrained, as liberal and institutionalist
scholars suggest.**® In short, it is either the negative power trajectory or the up-front
concessions of the more powerful that overcome the commitment problem rather than the
coverage of the contracts themselves which are merely symptomatic of a desire not to renege

down the line.

9.2: Realism and Institutionalism

Attention can now turn specifically to the institutionalist works which contended that
comprehensive international agreements are a signal of commitment and that weak states will
not conclude agreements without the safeguard either of supranational institutionalization or
comprehensive contract. This conventional wisdom incorporates a strange implicit and
unquestioned assumption — that the weak have the ability to hold-out for these contractual
safeguards. On the other hand, | showed how realists suggest that the weak will avoid such
cooperation completely or rather simply ‘suffer what they must’. In this line of thinking
broad, comprehensive contracts are not a sign of commitment at all, here the implicit
assumption is the exact opposite of the institutionalist one, namely that the weak have no

bargaining power whatsoever.

Combining some of these insights, the framework developed here has proposed a more
nuanced understanding of the role of power in the design of contracts and consequently the

results of this thesis speak to one of the major debates in international relations theory. For

449 G.John Ikenberry, After Victory: Institutions, Strategic Restraint, and the Rebuilding of Order after Major
Wars: Institutions, Strategic Restraint, and the Rebuilding of Order after Major Wars (Princeton University
Press, 2009); Ikenberry, "Institutions, Strategic Restraint, and the Persistence of American Postwar Order."
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realism there are a number of surprising implications of the framework - first that
international contracts play an independent role means that in some cases powerful states are
willing to tie their hands to reap the rewards available from cooperation. In others they are
willing to incur greater up-front costs to reap the benefits of incomplete deals. These
contracts then do indeed serve as instruments of states but not because these deals have little
independent effect but precisely because of their unique effects shaping subsequent
cooperation through limiting the decision space of participants, particularly that of the

weaker.

Conversely, the findings of this research confirm certain realist expectations in important
respects. For example, realists have long pointed to the role of relative state power in shaping
the content of international law, which results in ‘bargaining outcomes that may be pareto
improving but are still skewed distributively in favour of powerful states’*° However in
arguing that institutions ‘matter only at the margins’ and that they ‘have minimal influence on
state behaviour’*! realists have largely ignored and are unable to account for the work that
international law is doing and why states continue to attach importance to it.*5? Whilst
preserving these important realists insights then, the framework applies them to help show

precisely the work that institutions ‘do’ in furthering state objectives.

Thus though realist insights help to show how power shapes institutions, they are unable to
recognize the ways in which institutions shape the exercise of power itself, and create both

opportunities and vulnerabilities that would not exist in their absence. The framework

450 Richard Steinberg, H, "Wanted Dead or Alive Realism in International Law," in Interdisciplinary
Perspectives on International Law and International Relations: The State of the Art ed. Jeffrey L Dunoff and
Mark A Pollack (Cambridge: Cambridge University Press, 2013), 156. See also Gruber, Ruling the World:
Power Politics and the Rise of Supranational Institutions.
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developed here has explored the close interdependence between power and institutions in
trade and has shown that when perceived as beneficial, powerful states are willing to tie their
hands with institutions in order to lock-in their power advantage when they are declining. On
the other hand, powerful rising states will seek a very loose institutional structure which they
use to induce the weak to make transaction specific investments. In short, institutions do
reflect the distribution of power but are no less important for this (and this does not logically
imply that they have no independent effects), because they allow power to be exercised in

particular ways that are impossible outside of these institutional contexts.

Liberal institutionalists for their part, are far more sanguine than realists when it comes to the
possibilities for interstate cooperation under anarchy.*>® Indeed they see institutions as one of
the key mechanisms by which states can resolve a number of cooperation problems, including
the commitment problem. Institutions can do this because they ‘provide information, reduce
transaction costs, make commitments more credible, establish focal points for coordination
and in general facilitate the operation of reciprocity.”** For liberals such as Ikenberry
institutions can help resolve the commitment problem specifically by reducing the ‘returns to
power’ for powerful states — as international institutions can create something of a
constitutional order which the powerful use to credibly tie their hands and thereby reassure
the weak. In this understanding the powerful must always tie their hands if they wish to reap
the full rewards of international cooperation.**® The framework developed here crucially
qualifies this proposition and shows that the willingness of the powerful to do so is

conditional upon their power trajectory in relation to their negotiating partners. When they

453 Robert O. Keohane, After Hegemony : Cooperation and Discord in the World Political Economy (Princeton,
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are declining it is in the interests of all parties that the powerful agree to restrict their

behaviour, however when they are rising it is only in the interests of the weak that they do so.

What this all means is that current thinking on the behaviour of powerful states in relation to
hand-tying is under specified which can lead to misleading predictions. Indeed, the idea that
institutions provide ‘voice opportunities’ to the weak must also be recognized as dependent
upon the nature and design of the institution itself. Crucially then the framework developed
here suggests that institutionalists exaggerate ‘the degree to which institutions dampen power

and underestimate the role of power in shaping their development and workings.”#°

9.3: Historical Institutionalism

As the preceding discussion highlights, the framework developed here also emphasises the
role of temporality both in terms of power dynamics and the downstream consequences of the
initial agreement outcome. It thus implicitly combines transaction cost analysis with insights
from historical institutionalism, a research agenda which tends to view institutions not merely
as coordination devices that allow international actors to achieve a stable cooperative
equilibrium but are also ‘embedded in concrete temporal processes’*’  Historical
institutionalism then emphasises the importance of path dependence, that is, the idea that
once a particular path is taken, ‘it can become “locked in,” as all the relevant actors adjust
their strategies to accommodate the prevailing pattern.’*® The framework developed here
illustrates an important example of this in terms of how the bargaining dynamics change once
an initial agreement is concluded, indeed the idea of the powerful locking-in a favourable

equilibrium is at the heart of the framework. These findings particularly show how trade

46 |kenberry, After Victory: Institutions, Strategic Restraint, and the Rebuilding of Order after Major Wars, 96.
457 Kathleen Thelen, "Historical Institutionalism in Comparative Politics," Annual review of political science 2,
no. 1 (1999): 369.

4%8 |bid., 384.
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contracts are not value-neutral coordination devices but exacerbate pre-existing inequalities
because such institutions reinforce the power position of the already powerful we start to see
a feedback process that restricts the options available to all actors and as a result ‘decisions at
one point in time can restrict future possibilities by sending policy off onto particular
tracks’*®® Thus this framework points to the ways in which it is impossible to understand the
bargaining dynamics surrounding the negotiation of trade agreements without an
understanding of how the initials agreement limits the decision space of the weak state down

the line, particularly through the stimulation of transaction specific investments.

9.4: Transaction Cost Analysis

Transaction cost analysis has been usefully employed elsewhere in international relations by
institutionalists in particular and the framework developed here has important implications in
this respect also. It has long been recognized that the structure of international relations is not
purely anarchical but incorporates important elements of hierarchy.*®® Relatedly, the
economist Ronald Coase was concerned with explaining the emergence of a particular type of
hierarchy at the domestic level — firms. For Coase firms emerge when the costs of completing
economic transactions through the market exceed costs incurred through vertical integration
because the transactions costs of market exchange can be reduced by centralized
organization.*¢* Conversely where a firm becomes large, the internal transaction costs of the
firm can exceed those of market exchange and so there is an upper limit on the size of such
firms.*6? This then is an efficiency story, however, in international relations, the distinction

between market transactions and vertical integration is less clear because economic relations

459 Margaret Weir, Politics and Jobs: The Boundaries of Employment Policy in the United States (Princeton
University Press, 1993), 18-19. cited in Thelen, "Historical Institutionalism in Comparative Politics," 394.
460 |_ake, "Anarchy, Hierarchy, and the Variety of International Relations.", Hedley Bull, The Anarchical
Society, 3rd ed. (Basingstoke: Palgrave, 2002).

461 Coase, "The Nature of the Firm."

462 |bid.
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between states simultaneously incorporate both elements of anarchy and hierarchy, that is,
there is neither perfect market competition nor absolute vertical integration among states.*%®
Consequently, in order to explain the design of international agreements | have demonstrated
the need to go beyond focusing purely on considerations of efficiency and look toward the
strategic logic driving design choices. Whilst the analysis demonstrates that the concern to
reduce transaction costs certainly exists for states, there is a parallel consideration to improve
one’s position in relation to others and the present research has demonstrated the ways in

which both considerations combine to determine agreement outcomes.

Specifically, the power trajectory of states is crucial in informing their calculations in relation
to the downstream positional effects of contracts and, as a result we see narrow contracts
emerge even where there is little uncertainty, an inefficient, and therefore surprising outcome
for traditional transaction cost analysis. These contracts emerge rather, because the most
powerful state believes it will be in a position to take advantage of the structure of the
agreement down the line. Conversely the emergence of broad, comprehensive contracts, even
under conditions of high uncertainty are made explicable by the framework developed here
because | have shown how these agreements can emerge where a declining power wishes to
lock-in its advantage. As a result of all of this we can draw an important and counter-intuitive
conclusion with respect to transaction cost analysis, namely that under conditions of power
divergence more narrow contracts entail greater hierarchy because they entail more control
for the powerful, conversely under conditions of power convergence broad contracts lead to

greater hierarchical control for powerful but declining actors.

463 perhaps the closest analogy with firms in international relations are regional integration schemes. For an
argument on how such integration reduces transaction costs see Walter Mattli, The Logic of Regional
Integration: Europe and Beyond (Cambridge University Press, 1999).

195



Table 9.1: The Strategic Logic of International Contracts

Narrow Contract Broad Contract
Powerful, rising state Greater hierarchical control  Less hierarchical control
Powerful, declining state Less hierarchical control Greater hierarchical control

This framework is absolutely crucial then for understanding not only why these agreements
emerge but also their downstream strategic and distributional effects. Indeed, though this
framework has been developed with respect to the international sphere, there is little reason
why we would not see similar dynamics at the domestic level (albeit reduced in degree
because of the role of the judiciary in not upholding unfair contracts). In this sense the
framework developed here suggests a broader research agenda and suggests these dynamics

merit much broader exploration.

9.5: Conclusion: Contracting Horizons

This thesis began with a simple empirical puzzle: why do we see weak states sign under-
specified agreements under conditions of extreme power asymmetry despite the risks that
dominant theoretical paradigms tell us that this entails? In particular, conventional
institutionalist theory had suggested that weak states should only sign agreements if they
incorporate specific safeguards — that either contracts must be comprehensive or the
participants must transfer residual rights of control to a supranational body.*®* However it
was not clear how or why comprehensive contracts should provide any greater protection
than narrow agreements. Without an understanding of the mechanism by which these
contracts provide protection it was difficult to answer why we continue to see weak states
conclude ambiguous agreements. In summary then, existing theoretical explanations were at

best underspecified and at worst misleading. The present research rectified this problem by

464 Cooley and Spruyt, Contracting States: Sovereign Transfers in International Relations, 36-37.
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demonstrating how and why comprehensive contracts provide protection to the weak by
facilitating decentralized enforcement on a wider range of behaviours and in a greater variety
of circumstances and thus require the surrendering of more rights by the more powerful
contracting party. Crucially | have suggested that such deals serve as a signal, not of
commitment per se, but rather of the fact that the most powerful actor in the negotiation lacks

the exogenous incentives to renege on a deal in future.*®®

| have also argued that narrow contracts conversely leave the contracting parties with a
greater degree of discretion than do broad deals but the consequences of this are not
symmetrical for both parties. Under conditions of extreme power asymmetry then when
matters are left to the discretion of parties, this invariably means that disagreements over the
operation or amendment of a treaty are resolved with reference to the bargaining power of the
parties. | have suggested that this provides the most powerful participant greater opportunities
for manipulation due to the lack of any third party able to enforce or interpret contractual
ambiguity impartially. Further, 1 have shown why this contractual discretion might be
particularly valuable to a contracting party that expects its bargaining position to improve
over time and consequently such parties are willing to incur additional transaction costs in the
initial negotiation. The structure of international relations means that settling disputes or
amending or extending a contract requires iterated bargaining and consequently delay of that
bargain only benefits the actor that expects to be in a more favourable position down the line.
These actors are willing to provide up-front payments because they do not discount future
gains as highly as their weaker negotiating partners, simply because the probability of
securing future gains increases in proportion to the power of the actor. The converse of this

logic implies that weak states are willing to accept such deals, despite the potential

465 |n this sense contracts are a symptom not the cause of a lack of incentive to renege
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vulnerabilities this entails, because they value immediate gains more highly than potential

gains, in this sense they are more risk averse by virtue of the relative power position.

Next, in developing this simple insight, I speculated that these payments would be targeted in
such a way as to encourage the weaker state to make transaction-specific investments,
investments which have little value outside the specific trading relationship and thus make it
much costlier to switch to other relationships. These concessions thereby serve the dual
purpose of encouraging the weak state to sign the deal and to invest in such a way that they
are less able to exit in future. There is some, albeit indirect, evidence of this occurring in the
trade agreements analysed here, particularly in relation to the rising powers targeting up-front
payments toward politically salient agricultural sectors.*®® Implicitly building on insights of
Albert Hirschman’s analysis, in the next step of the framework | suggested that once a narrow
deal is concluded the stronger is free to manipulate and renegotiate the agreement because of

the lack of external enforcement and the reduced ability of the weak to exit the deal.

Following the development of this framework, four cases were selected based on variation on
the independent variable — power trajectory. These cases illustrated the willingness of the
rising powers, China and India to offer up-front concessions in order to secure more narrow
trade agreements, particularly when negotiating with strategically valuable counterparts such
as ASEAN, Pakistan, Nepal and Bhutan. The framework implies that this is because the
manipulation of more strategically important counterparts offers greater rewards than

comparably unimportant negotiating partners.

The case studies on the status quo powers conversely demonstrated, in line with the

predictions of the framework, that the United States and Japan pursue more comprehensive

466 See especially China-ASEAN, India-ASEAN, China-Pakistan
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agreements in and fail to offer up-front payments to secure their preferences. Indeed, in the
case of the United States it has often managed to secure up-front concessions from its weaker
negotiating counterparts. The framework explains this behaviour — as relatively declining
states the United States and Japan have no incentive to pay up-front costs in order to secure
relatively narrow contract because their power trajectory makes it unlikely that they will reap
significant rewards from the delay of bargaining to a later date. On the contrary, because their
power is likely to decline they are incentivized to conclude as many details as possible up-
front in order to lock-in their deteriorating power position. The U.S. case study pointed to one
significant outlier in all of the comprehensive agreements signed by these two powers which
was that signed between the United States and Israel in 1985, when the U.S. was still
possessed of a positive power trajectory. These case studies, along with the direct analysis of
agreements signed with common partners such as Singapore, ASEAN, Peru and Chile,
confirm the conjectures of the framework. In doing so the present research has challenged
existing accounts that suggest that powerful states either must always tie their hands as a
signal of commitment or always avoid doing so in order to minimize restraints in the exercise

of their power advantage.

In making this contribution my claim has not been that strategic considerations related to the
power trajectory of actors are the only important factors shaping contract design, or indeed
always the most important. Rather the hope was that this emphasis on strategic factors has
redressed an imbalanced tendency to focus purely on questions of efficiency and domestic
level factors when it comes to the design of international contracts. This is an important
contribution because the simple insight about the relation between power dynamics and
contractual strategies developed here can provide a better understanding of cooperation
beyond international trade to other substantive issue areas also. For example, the relative

power trajectory of the U.S. and Great Britain in the 19" Century may explain why both
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countries were able to settle their differences in Central America with a series of surprisingly
broad contracts (both in terms of issue coverage and temporal scope).*®” Here the framework
would suggest that a natural equilibrium emerged between the powerful but declining state
(Britain) and the relatively weaker but rising state (the United States) over the suitability of a
comprehensive contract. As the framework would suggest then, Britain saw its power
advantage eroding over time and thus saw a benefit in securing deals that maintained the
status quo and thus prevent further U.S. expansion into Central America.*®® On the other
hand, the U.S for its part saw the advantages of restraining a powerful rival that was
possessed of a seemingly insurmountable position near its southern borders.*®® The
framework might also provide insights in to why, in contemporary arms limitation
negotiations, the U.S. has sought narrow deals with Russia and has provided a number of
concessions up-front to secure these contracts. The U.S. with its significant and growing
advantage in nuclear technology is seemingly reluctant to be tied down whilst there is an
obvious desire on the part of the Russians to make any agreement as broad and

comprehensive as possible.*"

In addition to this, a broader point may also be made with respect to hegemonic stability
theory as the framework points to some new implications for such institutional arrangements.
For example, if a hegemon perceives itself to be in relative decline the framework implies
that we may well see it insist on far more comprehensive institutional arrangements over
time. For a hegemon this would have the advantage of locking-in its advantage in the medium
term, but the longer term effects may well lead to systemic sclerosis as the more rigid system

becomes increasingly unable to adapt to changing circumstances due to the rigidity of this

467 Michael Sampson, "From Competition to Partnership: The Lessons of Anglo-American Cooperation in
Central America During the 19th Century.," International Affairs Review 23, no. 3 (2015).

468 |.D. Travis, The History of the Clayton-Bulwer Treaty (Michigan Political Science Association, 1900), 74.
469 James J. Barnes, Private and Confidential : Letters from British Ministers in Washington to the Foreign
Secretaries in London, 1844-67, ed. Patience P. Barnes (London: Associated University Presses, 1993), 48.

470 Woolf, Nuclear Arms Control: The Strategic Offensive Reductions Treaty., Downs, Rocke, and Barsoom, "Is
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new institutional structure. The framework might suggest then that argument of
institutionalists that hegemonic order can outlive the hegemon is likely to be true only in a
limited, a fact that will have important consequences not only for the current international

order but international stability more generally.*"

This speculative discussion points to the potential for further research into the causes and
consequences of international institutional design more broadly, particularly in relation to the
important downstream distributional consequences of certain designs choices. However,
before concluding, it is also appropriate here to consider some potential important objections.
Though, following the preceding analysis, it may be accepted that narrow international
contracts create particular dangers for the weak and lead to the reinforcement of distributional
inequality, one might still ask: how substantively important is the fact that we continue to see
such agreements? Indeed, it may be argued that the solution to the original empirical anomaly
outlined in the introduction has a far simpler explanation than the one offered here: the weak
simply accept these contracts because they have no other choice and, in any case, a
cooperative agreement, no matter how precarious, is superior to no agreement simply because
of the benefits that it provides to all parties. In this line of thought then, though the weak get a
relatively small slice, the agreement means the pie is bigger for everyone and thus the results

of the preceding analysis are of a technical rather than substantive nature.

In one sense this argument is correct and not fundamentally in contradiction to the framework
developed here, but in a larger sense it is beside the point. Such a superficial analysis, draws a
far too limited set of conclusions regarding the power dynamics at play in international
affairs. To draw a simple analogy with other types of power relations and distributional

inequalities - we might say that the individual sweatshop worker is in a superior financial

471 Robert O Keohane, After Hegemony: Cooperation and Discord in the World Political Economy (Princeton
University Press, 2005).
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position with his job than without it, it is therefore unsurprising that he accepts such a role
despite the risks that this entails for his future welfare. Yet whilst this is strictly true, we are
nonetheless concerned with the nature of his position, the broader bargaining structure that
compels him to make such choices, and the more general impact that this may have for social
stability in the longer term. We therefore not only recognize his weak bargaining power and
satisfy ourselves that the analysis is complete, we also concern ourselves with the structural
disadvantages that are faced by those in similar positions. In this analogy then the worker is
exploited not simply because he loses out in bargaining (i.e. that their situation is merely a
reflection of their bargaining power) there is a deeper structure at play which determines the
nature of the bargaining process itself. So it is in international relations - we must not ignore
the ways in which international cooperative arrangements can exacerbate distributional
inequalities, for, as was observed by another, ‘there exist between nations relations of
exploitation and subjection just as with individuals.”*’> What then does it mean to say that a

weak international actor is exploited?

In domestic law there has tended to be an implicit assumption that contracts protect the weak
precisely because such arrangements imply that any disputes are no longer resolved with
respect to the bargaining power of the contracting parties but with reference to a neutral third
party.*”® Such exploitation is usually seen as a sufficient reason for government interference
in the freedom of contracts in the sense that the judiciary refuses to uphold a contract that is
exploitative, secured under duress, or false pretences.*’* This literature identifies two specific

sub-types of duress ‘Ex-ante duress occurs when a party is wrongfully coerced to make a

472 Max Sering, Die Handelspolitik Der Grossmachte Und Die Kriegsflotte (1900), 32. cited in Hirschman,
National Power and the Structure of Foreign Trade, 11.

43Ronald M Dworkin, "The Model of Rules," The University of Chicago Law Review (1967)., Prosper Weil,
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contract. [Whilst] ex post duress occurs when a party is wrongfully coerced to modify an
existing contract. Contract law applies the same legal standard in both cases: A contract or a
modification is unenforceable if a party's consent thereto was obtained by an improper threat
that left the party no reasonable alternative but to submit.”*”® In the cases described in the
present research we can reasonably identify both types of duress in the bargaining structure of
international trade — the weak are unfairly induced to conclude a contract and are then forced
to accept subsequent, potentially unfavourable, modifications. Thus, not only does the
international system not offer the protections of the domestic level, but the narrow contracts
described in the analysis crucially do not facilitate de-centralized enforcement either. In short,
there are even fewer legal safeguards for the weak in international affairs than in the domestic

realm.

| have suggested then that the specific kinds of exploitation involved in the trade contracts
relate to inducements which lead to contracts which unfairly alter the structure of the
relationship so that advantage may be taken down the line. This advantage-taking takes the
form of extracting a more favourable equilibrium for the powerful than it could otherwise
expect at the beginning of negotiations given their relative bargaining power. As a result, the
form of these agreements result not from a need to limit the powerful as we would be led to
believe.*’® Rather it is about limitation and exploitation of weak whilst the contracts in fact

place no restriction on what the powerful would do in their absence.*’’

It is here that more substantive questions of distribution may begin to be addressed; hitherto

the mainstream rationalist literature has tended to adopt an implicit (or sometimes even

475 Alan Schwartz and Robert E Scott, "Contract Theory and the Limits of Contract Law," Yale Law Journal
(2003): 566.
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explicit) utilitarian normative perspective.*’® In practical applications this means that in any
given system - whether the international system itself or a subset of this — the ‘best’ outcome
is that which provides the greatest good for the greatest number of actors within the system.
In this line of thought then justice is done when the good of the system as a whole is
maximized and very little attention is paid to questions of distribution within it. This then is
where traditional realists have erred in dismissing the independent relevance of institutions
because in doing so they rendered themselves unable to explore these important substantive

questions in the face of the utilitarian challenge.

As a result, to the extent that distributional issues are addressed in the institutionalist
literature at all, it is done as a practical matter, not as a substantive or normative one — in
terms of questions such as: how must goods be distributed in order to ensure the maximum
degree of cooperation and avoidance of conflict?*® In this way of thinking since cooperation
and the maximization of efficiency are intrinsically good, the question becomes how this can
be sustained. The results of the present analysis suggest we should re-examine these
unreflective assumptions about the nature of international cooperation as this would, not only
be a normatively productive thing to do, but also such an uncritical approach to cooperation
has meant that important strategic dynamics have been neglected or ignored and our

understanding of international interactions are all the poorer for this.

As a simple illustration, we can take the institutionalist employment of the concept of
exploitation which has not thus far received sufficient attention, particularly by those within
the rationalist tradition within which the present research is situated. Indeed, exploitation, if

employed at all, is used only in the narrowest sense, referring to the reward received by a

478 Jack S Levy, "Prospect Theory, Rational Choice, and International Relations,” International Studies
Quarterly 41, no. 1 (1997)., Keohane, After Hegemony : Cooperation and Discord in the World Political
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player that reneges on a cooperative arrangement. In reneging it receives an exploitation
payoff, - a payoff at the expense of its cooperating partners, which is greater than that derived
from the continuation of cooperation. This simplicity is useful in isolating particular
bargaining dynamics but has less utility for empirical and substantive applications. Therefore,
in order to broaden our understanding of international contracting dynamics we must
incorporate a richer understanding of exploitation that allows us to observe the bargaining

structure and power dynamics that exacerbate international distributional inequalities.

Thus the problematic elements of the conventional narrative with which this thesis began are
important to emphasise for substantive rather than merely technical reasons. The
conventional institutionalist story that, first, comprehensive contracts protect the weak, and
second, that the weak have the ability to hold-out until afforded this protection, is just too
convenient a tale which, the new framework implies, serves the interests of the powerful by
ignoring the strategic dynamics shaping design choices and the subsequent distributional
consequences that flow from them. For their part realists, though possessed of the conceptual
tools with which to challenge such a story have largely failed to do so because of their
general dismissal of the role of institutions.*®° If maintained, this superficial understanding of
international contracts will mean that our picture of international cooperation will remain
theoretically, normatively, and substantively barren. By developing a more sophisticated
understanding of the strategic logic driving international agreement design it is hoped that the

present research will contribute to the avoidance of such an outcome.
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Appendix

Appendix 1: Continent of International Law Data combined with Relative GDP Data

Agreement Countryl Country?2 GDP GDP Country2  Difference Agreement
Country1(1990 (1990 GK$) Precision
GKS$)

Exchange of UK Mali 665,984 3,831 662,153 Somewhat

notes

constituting an

agreement

concerning

grain to be

supplied by the
Government of
the United
Kingdom of
Great Britain to
the Government
of Mali within
the framework
of the Cereals
Food Aid
Programme of
the European
Economic
Community
Agricultural US China 2,046,727 441,694 1,605,033 | Precise
Commodities
Agreement
under Title I of
the Agricultural
Trade
Development
and Assistance
Act, as
amended (with
exchange of
notes).
Agreement UsS Mozambique 3,868,829 14,055 3,854,774  Precise
relating to the
transfer of
agricultural
commodities.

Agricultural US Israel 1,878,063 7,761 1,870,302 | Precise
Commodities
Agreement
under Title I of
the Agricultural
Trade
Development
and Assistance
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Act (with
agreed minute
and
memorandum
of
Understanding).

Agreement for
sales of
agricultural
commodities

us

India

3,701,163 551,402

3,149,761

Precise

Agreement for
sales of
agricultural
commodities.
Agreement for
the sale of
agricultural
commodities
(with minutes
of negotiations
of 20 March
1978).
Exchange of
notes
constituting an
agreement
concerning
trade in cotton
textiles (with
annex).
Agreement for
sales of
agricultural
commodities.
Agreement
concerning
economic,
scientific and
technical co-
operation in the
field of sugar
production and
sugar by-
products (with
additional
note).
Exchange of
notes
constituting an
interim
agreement
relating to the

us

us

us

us

Mexico

us

Dominican
Republic

Lebanon

Mexico

Vietnam

Cuba

Japan

2,983,081 5,628
4,089,548

11,539

2,847,549 188,258

3,346,554 35,815

398,788 26,165

1,688,804 229,151

207

2,977,453

4,078,009

2,659,291

3,310,739

372,623

1,459,653

Somewhat

Somewhat

Precise

Somewhat

Somewhat

Somewhat



purchase of
surplus
agricultural
commodities.

Supplementary | US
Agreement for

sales of

agricultural
commodities.
Exchange of UK
notes (with

annex)

constituting an
agreement

regarding the
changes which

the Government

of the United
Kingdom

propose to

introduce in

their production

and trade

policies relating

to cereals.
Agreement for | US
sales of

agricultural
commaodities.
Agreement for  US
sales of

agricultural
commodities.

Agreement on USSR

the prevention
of accidental
nuclear war.

Vietnam

Argentina

Paraguay

Egypt

UK

2,983,081

516,584

3,081,900

3,526,724

1,673,159

28,329

130,074

4,636

47,680

695,699

2,954,752

386,510

3,077,264

3,479,044

977,460

Precise

Somewhat

Somewhat

Somewhat

Somewhat

Interim USSR

Agreement on
certain
measures with
respect to the
limitation of
strategic
offensive arms.

UsS

1,395,732

3,346,554

-1,950,822

Precise

Agreement Germany

concerning
financial co-
operation—
Refuse
Disposal in the
Freetown

Sierra Leone

1,105,099

208

3,721

1,101,378

Somewhat



Metropolitan
Area.

Agreement on
co-operation in
the field of
environmental
protection.
Agreement on
co-operation in
the field of
environmental
protection (with
agreed
minutes).
Agreement
concerning the
protection of
frontier forests
against fire.
Exchange of
letters
constituting an
agreement
concerning the
free passage of
salmon in
Vanern Lake.
Agreement for
the protection
of migratory
birds and birds
in danger of
extinction and
their
environment.
Memorandum
of
understanding
on cooperation
in earth
sciences and
environmental
studies.

GDR

us

Argentina

Sweden

Japan

U

Sweden

Japan

Chile

Norway

Australia

UK

993,132

3,516,825

122,809

99,919

1,227,706

4,228,647

121,891

1,265,661

33,941

38,122

176,586

740,370

871,241

2,251,164

88,868

61,797

1,051,120

3,488,277

Somewhat

Somewhat

Somewhat

Precise

Vague

Somewhat

Agreement for
plant
protection--
Sudan quelea
bird research
project.

us

Sudan

3,868,829

19,932

3,848,897

Somewhat

Agreement
concerning co-
operation in the

Austria

Hungary

51,567

209

42,056

9,511

Vague



matter of plant
protection.

Agreement for
cooperation
relating to the
marine
environment.
Agreement on
co-operation in
the field of
environmental
protection.

Canada

USSR

Denmark

UK

409,246

1,556,984

81,656

666,755

327,590

890,229

Somewhat

Vague

Exchange of
notes
constituting an
agreement
concerning land
use and soil
conservation in
the eastern
Amazon region.
Agreement on
plant protection
and
phytosanitary
quarantine.
Agreement
concerning the
protection of
the Sound
Oresund from
pollution.
Exchange of
notes
constituting an
agreement on
the project Soil
management
and
conservation in
East Amazonia.

Germany

United Arab

Republic

Sweden

Germany

Brazil

Bulgaria

Denmark

Brazil

1,092,615

4,147

118,212

1,150,951

587,289

34,067

69,379

625,438

505,326

-29,920

48,833

525,513

Somewhat

Somewhat

Somewhat

Precise

Agreement
concerning
financial co-
operation on
the Lake Volta
Transport
System.
Agreement
relating to the
purchase by
Poland of

Germany

us

Ghana

Poland

1,105,099

1,305,357

210

12,747

67,788

1,092,352

1,237,569

Somewhat

Somewhat



surplus
property prior
to January 1,
1948.

Convention for
the avoidance
of double
taxation and the
prevention of
fiscal evasion
with respect to
taxes on
income.
Exchange of
notes
constituting an
agreement
concerning the
delivery of a
linear
accelerator to
the Cancer
Institute.

Italy

India

Australia

Denmark

749,233

544,683

218,512

68,921

530,721

475,762

Precise

Precise

Agreement
concerning
financial co-
operation.
Agreement
concerning
financial co-
operation.
Agreement
concerning
financial co-
operation.
Agreement for
financing
certain
educational
exchange
programs.

Germany

Germany

Germany

U

Central
African
Republic

Indonesia

Niger

Ecuador

1,150,951

1,099,799

1,050,404

1,843,455

1,803

283,922

4,394

8,373

1,149,148

815,877

1,046,010

1,835,082

Somewhat

Somewhat

Precise

Precise

Convention for
the avoidance
of double
taxation and the
prevention of
fiscal evasion
with respect to
taxes on
income.
Agreement
Concerning

Japan

Germany

United Arab

Republic

Thailand

813,984

1,109,276

211

5,037

127,211

808,947

982,065

Precise

Somewhat



Financial co-
operation.

Agreement
concerning the
compensation
of Netherlands
interests.
Convention for
the avoidance
of double
taxation and the
prevention of
fiscal evasion
with respect to
taxes on
income and on
capital (with
protocol).
Convention UK
between Her
Britannic

Majesty in

respect of the

United

Kingdom of

Great Britain

and Northern

Ireland and His
Majesty the

King of the

Belgians for the
avoidance of

double taxation

and the

prevention of

fiscal evasion

with respect to t

Netherlands Egypt

Czechoslovakia = Norway

Belgium

531,385

118,488

371,646

43,861

58,690

51,071

487,524

59,798

320,575

Somewhat

Precise

Precise

Reciprocal US Mexico
Trade
Agreement
between the
United States of
America and
Mexico
Agreement
concerning
financial co-
operation.
Fran-Belgian
Agreement on
passenger
traffic.

Germany Bangladesh

France Belgium

1,318,809

1,202,151

102,154

212

43,754

60,011

36,132

1,275,055

1,142,140

66,022

Somewhat

Somewhat

Precise



Agreement on

the fundamental

rights of
nationals.

France

Congo

704,012

2,947

701,065

Somewhat

Convention of
establishment.

France

Mali

756,545

4,648

751,897

Somewhat

Convention
concerning the
mutual
promotion and
protection of
investments.

France

Syrian Arab
Republic

756,545

45,254

711,291

Somewhat

Treaty
concerning the
promotion and
reciprocal
protection of
capital
investment
(Cotonou on 29
June 1978)

Germany

Benin

1,050,404

3,301

1,047,103

Somewhat

Exchange of
notes
constituting an
agreement
relating to the
guaranty of
private
investments.
Exchange of
letters
constituting an
agreement
relating to
investment
guaranties.
Agreement
concerning
financial
assistance
Agreement for
the promotion
and protection
of investments.
Agreement on
the mutual
protection of
investments
(with exchange
of notes).
Convention on

(U

U

Germany

UK

China

France

Nicuragua

Colombia

UK

Bangladesh

Sweden

Mauritius

1,997,061

2,220,732

952,571

728,224

1,186,387

683,965

2,920

44,120

666,755

48,239

125,508

3,169

1,994,141

2,176,612

285,816

679,985

1,060,879

680,796

Somewhat

Precise

Somewhat

Somewhat

Somewhat

Somewhat
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the protection
of investments

Exchange of
notes
constituting an
agreement
relating to the
guaranty of
private
investments.

us

Liberia

2,046,727

1,297

2,045,430

Somewhat

Agreement for
the promotion
and protection
of investments.
Agreement on
reciprocal
promotion and
protection of
investments.
Foreign
Investment
Insurance
Agreement.

UK

France

Canada

Egypt

Equatorial
Guinea

Senegal

665,984

842,787

392,561

52,501

403

7,590

613,483

842,384

384,971

Somewhat

Precise

Somewhat

Exchange of
notes
constituting an
agreement
relating to
investment
guaranties.
Exchange of
notes
constituting an
agreement
relating to
investment
guaranties.

(U

us

Zambia

Cameroon

2,778,086

2,847,549

4,007

5,736

2,774,079

2,841,813

Vague

Precise

Agreement on
the mutual
promotion and
guarantee of
investments.
Agreement on
the mutual
promotion and
protection of
investments
(with exchange
of letters)

Romania

France

Denmark

Haiti

91,517

865,172

78,010

6,256

13,507

858,916

Somewhat

Somewhat

Convention
concerning the

Netherlands

Tunisia

105,686

6,806

98,880

Vague
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encouragement
of capital
investment and
the protection
of property
Agreement on France
processing and
protection of
investments
(with
exchanges of
letters)

Panama

842,787

10,939

831,848

Somewhat

Exchange of Canada
notes

constituting an
agreement

relating to

Canadian
investments in

the Kingdom of
Thailand (with
related letters).
Agreement Denmark
concerning the
encouragement

and reciprocal
protection of
investments.
Exchange of us
notes

constituting an
agreement

relating to

guarantees
authorized by
Section 111 (b)

(3) of the

Economic
Cooperation

Act of 1948, as
amended.

Thailand

Sri Lanka

China

409,246

88,897

1,625,245

141,504

35,381

305,854

267,742

53,516

1,319,391

Somewhat

Somewhat

Precise

Agreement for = UK
the promotion
and protection
of investments

Panama

755,779

11,013

744,766

Somewhat

Agreement Germany
concerning

financial co-

operation.

Somalia

1,119,394

6,098

1,113,296

Somewhat

Exchange of UK
notes
constituting an

Belgium

S74,775

215

90,293

484,482

Precise



agreement
regarding the
guarantee by
the Government
of the United
Kingdom and
the
maintenance of
the minimum
sterling
proportion by
Ireland.

Exchange of UK
Notes and

Monetary

Agreement

between the
Netherlands

and France

Monetary UK
Agreement

between the
Government of
Belgium and

the Government

of the United
Kingdom of

Great Britain

and Northern

Ireland

Agreement Japan

between
Thailand and
Japan
concerning
settlement of
Special Yen
Problem
Agreement
concerning
financial co-
operation.
Exchange of UK
letters

constituting an
agreement
concerning the
Guarantee by

the Government

of the United
Kingdom and

the

Germany

Netherlands

Belgium

Thailand

Nepal

Sierra Leone

347,035

327,044

248,855

742,299

574,775

216

24,880

40,563

22,162

9,563

2,791

322,155

286,481

226,693

732,736

571,984

Precise

Somewhat

Precise

Somewhat

Precise



maintenance of
the Minimum
of Sterling
Proportion by
the Government
of Sierra Leone.

Exchange of UK Libya
notes
constituting an
agreement
concerning the
Guarantee by
the Government
of the United
Kingdom and
the
maintenance of
the Minimum
Sterling
Proportion by
the Government
of Libya.
Exchange of us Greece
notes
constituting an
agreement
relating to
military
assistance:
Eligibility
requirements
pursuant to the
Foreign
Assistance Act
of 1973 and the
International
Security
Assistance and
Arms Export
Control Act of
1976.

S74,775

3,701,163

15,395

74,296

559,380

3,626,867

Precise

Somewhat

Exchange of US Indonesia
notes
constituting an
agreement
relating to
military
assistance:
Eligibility
requirements
pursuant to the
International

3,701,163

217

213,675

3,487,488

Precise



Security
Assistance and
Arms Export
Control Act of
1976.

Exchange of
notes
constituting an
agreement
relating to
mutual security.
Exchange of
notes
constituting an
agreement
relating to
mutual security.

us

(U

Italy

Greece

1,625,245

1,566,784

190,541

15,765

1,434,704

1,551,019

Somewhat

Somewhat

Exchange of
letters
constituting an
agreement on a
defense security
arrangement.
Exchange of
notes
constituting an
agreement
relating to
assurances
under the
Mutual
Security Act of
1951.
Exchange of
notes
constituting an
agreement
relating to
mutual security.

Netherlands

us

U

Australia

Portugal

Turkey

196,392

1,625,245

1,625,245

190,653

18,428

43,295

5,739

1,606,817

1,581,950

Precise

Somewhat

Somewhat

US and Kuwait:
Technical
Security
Arrangement
concerning
special security
measures
(16314)

(U

Kuwait

3,701,163

19,466

3,681,697

Precise

Security
Agreement
concerning
certain
exchanges of

France

Sweden

683,965

218

114,064

569,901

Somewhat



Exchange of
notes
constituting an
agreement
relating to
mutual security.

Exchange of
notes
constituting an
agreement
relating to
mutual security.

us

us

Korea

Belgium

1,625,245

1,625,245

17,497

49,486

1,607,748

1,575,759

Vague

Somewhat

Source*8!

481 Agreement data adapted from Koremenos, “The Continent of International Law." Combined with Data from

World Bank, "Gdp at Market Prices (Current Us$)."
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Appendix 2: Measuring Contractual Flexibility: Robustness Measure

Summary Table for Rising Powers Bilateral Agreements?®2

Agreement Goods Coverage of Coverage of Overall
Liberalization*®3 Service Sectors  Singapore Issues  Score*®*
PRC-ASEAN(G)  WTO Compliant None Investment only 1.25
PRC-ASEAN(S) None Comprehensive  Investment Only 1.25
PRC-Pakistan Partial Partial Investment only 1.25
PRC-Hong Kong ~ WTO Compliant Partial None 1.50
PRC-Macao WTO Compliant Partial None 1.50
PRC-Chile WTO Compliant Partial Trade Facilitation 1.75
PRC-Nz WTO Compliant Partial Partial 2.00
PRC-Peru WTO Compliant Partial Partial 2.00
PRC-Singapore WTO Compliant Comprehensive  Trade Facilitation 2.25
PRC-Thailand Partial None None 0.50
PRC- Costa Rica  WTO Compliant Partial Partial 2.00
India-Sri Lanka WTO Compliant None None 1.00
India-ROK WTO Compliant Partial* Govt Procurement 1.75
India-Singapore WTO Compliant Comprehensive  Partial 2.50
India-Bhutan Partial None Trade Facilitation 0.75
India-Chile Partial None None 0.50
India-Malaysia Partial Partial Partial 1.50
India-ASEAN Partial None Customs only 0.75
India-Japan WTO Compliant Partial Partial 2.00
India-Nepal Partial None Trade Facilitation 0.75
India-Afghanistan  Partial None None 0.50

482 Table partially derived from Wignaraja, "Economic Reforms, Regionalism and Exports: Comparing China
and India.,” 50.

483 Note: Though agreements may be WTO compliant this does not mean that liberalization is on the exact same
level, Japan’s agreements also only report liberalization by import value, not by percentage of tariff lines.

484 Comprehensiveness score. [Scoring: Compliant = 1, Comprehensive = 1, Partial = .5, One issue = 0.25]
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Summary Table for Status Quo/Declining Powers Bilateral Agreements*&®

Agreement Goods Coverage of Coverage of Overall
Liberalization Service Sectors  Singapore Issues  Score
U.S-Australia WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Bahrain WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Chile WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Israel WTO Compliant None None 1.00
U.S-Jordan WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Morocco WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Oman WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Panama WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Peru WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Singapore WTO Compliant Comprehensive  Comprehensive 3.00
U.S-Colombia WTO Compliant Comprehensive  Comprehensive 3.00
U.S-ROK WTO Compliant Comprehensive  Comprehensive 3.00
Japan-Chile* WTO Compliant Comprehensive  Comprehensive 3.00
Japan-ASEAN* WTO Compliant None Investment only 1.25
Japan-Swiss* WTO Compliant Comprehensive  Partial 2.50
Japan-India* WTO Compliant Partial Partial 2.00
Japan-Peru* WTO Compliant Partial Comprehensive 2.50
Japan-Mexico* WTO Compliant Partial Comprehensive 2.50
Japan-Singapore*  WTO Compliant Partial Comprehensive 2.50
Japan-Malaysia* WTO Compliant Partial Partial 2.00
Japan-Indonesia* WTO Compliant Partial Comprehensive 2.5
Japan-Philippines* WTO Compliant Partial Comprehensive 2.5
Japan-Thailand* WTO Compliant Partial Comprehensive 2.5
Japan-Vietnam Partial Partial Comprehensive 2.0
Japan-Brunei* WTO Compliant Partial Partial 2.0

485 Source: elaboration from relevant WTO Factual abstracts and presentations, USTR, MOFA.,
* Agricultural exceptions — also only compliant by volume of trade not tariff line
** No trade facilitation
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