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This thesis explores the nature of the resulting trust and its role in the law of restitution. 
Part One examines the situations in which resulting trusts arise. Chapters I (Apparent 
Gifts) and II (Trusts Which Fail) concern the traditional categories of resulting trust; 
III (Quistclose trusts) and IV (Failure of Consideration) look at resulting trusts which 
arise when property has been transferred for limited purposes which become incapable of 
fulfilment. It is concluded that all resulting trusts operate on the same principle, arising 
when property is transferred to another and the provider of that property did not intend to 
benefit the recipient. The presumption of resulting trust is an inference of that lack of 
intention. The presumption of advancement is an inference that a gift was intended. The 
distinction between "presumed' and 'automatic' resulting trusts is rejected.

Part Two explores the relationship between resulting trusts and restitution. It is 
argued in chapter V (Restitution) that all resulting trusts reverse unjust enrichment. The 
restitutionary role of the resulting trust is considered by looking at (i) the types of unjust 
enrichment to which it responds, in chapters VI (Vitiated Intention), VII (Qualified 
Intention) and VIII (Mere Equities), and (ii) how it responds, in chapters IX (First- 
Measure Liability) and X (Fiduciary Obligations). Any defect in or qualification of the 
provider's intention to benefit the recipient, which gives the provider a right to restitution, 
should give rise to a resulting trust, so long as the property remains identifiable and the 
recipient has not obtained the unfettered beneficial ownership of that property before the 
right to restitution arises.

This thesis concludes by looking at three areas affected by this view of resulting 
trusts: (i) the classification of trusts, (ii) proprietary restitution and (iii) defences to 
restitutionary claims. When trusts are organised by the events which give rise to them, 
the primary trust responding to unjust enrichment (by subtraction) is resulting.
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INTRODUCTION

"The law with regard to resulting trusts is not in doubt/" 1 This is commonly said of the 

resulting trust 2 and may explain why it has received so little attention in recent years, 

especially in comparison with the constructive trust. Most of the current academic 

writing about the resulting trust is found in the established textbooks on equity and trusts 

and these tend to provide little more than catalogues of the situations in which the 

resulting trust arises. However, these externalities mask a widespread uncertainty about 

the true nature of the resulting trust. There is no consensus on the principle by which the 

resulting trust operates, including the fundamental question whether it arises by operation 

of law or depends on the presumed intention to create a trust. This uncertainty interacts 

with another. Although it is widely believed that equity's weapon against unjust 

enrichment is the constructive trust, it is not clear why this work is not at least in part 

ascribed to the resulting trust. This thesis examines the true nature of the resulting trust 

and the question whether the trusts brought into being to reverse unjust enrichment 

should not include resulting trusts. It then considers whether, when resulting trusts are 

properly understood, it does not turn out that it is through the resulting trust that equity 

makes its principal contribution to reversing unjust enrichment.

A. WHAT IS A RESULTING TRUST?

In Hanbury and Martin's Modern Equity, the resulting trust is described as "a situation in 

which a transferee is required by equity to hold property on trust for the transferor; or for 

the person who provided the purchase money for the transfer."3 Professor Waters 

describes it in a similar fashion: 4

1 Vandervell v. l.R.C. [ 1967] 2 A.C. 291, 307, per Lord Reid (dissenting).
2 See Dyer v. Dyer ( 1788) 2 Cox 92, 93; Sidmoutli v. Sidnwnth ( 1840) 2 Bea\. 447, 454; Soar v. 

/ M/ev(1858)4k.&J. 152, 160-1; //; re Evkyn's Trusts (1877) 6 Ch. D. 115, 118; Bennel v. Bennet (1879) 
10 Ch. D. 474, 476; Niles v. Lake [1947] 2 D.L.R. 248, 254(S.C.C.)\Shepluml v. <.'urtwrit>hl [ N55] A.C. 
431, 445; Napier v. Public Trustee (Western Australia) ( 1980) 32 A.L.R. 153, 158 (H.C.A.).

' Modern Inquiry, p. 233.
4 Waters, p. 300.
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"Broadlv speaking, a resulting trust arises whenever legal or equitable title to property is 
in one party's name, but that party, because he is a fiduciary or gave no value for the 
property, is under an obligation to return it to the original title owner, or to the person 
who did give value for it."

Although both definitions are broad, they contain the "essential characteristic" 5 of the 

resulting trust: "the person in whose favour the trust arises is the person who provided the 

property or equitable interest vested in the person bound by the trust." 6

It must not be forgotten that the resulting trust is a trust, which can only exist 

when certain requirements are met. As Mr. Gardner states, a trust is "a situation in which 

property is vested in someone (a trustee), who is under an obligation to handle it in a 

certain way". 7 The term 'constructive trustee' is sometimes used to describe someone 

who holds no property in trust, but has assisted a breach of trust and is under a personal 

liability to compensate the beneficiary for losses caused thereby.8 'Resulting trustee' is 

never used in this fashion. There must be identifiable assets vested in the resulting 

trustee capable of being the subject matter of a trust.9 Although it is common to think of 

the subject matter as property, equity has taken a broad notion of property, so that choses 

in action (such as a creditor's rights against a debtor) may be held in trust. 10

Most resulting trusts arise in one of two situations: (i) when there has been an 

apparent gift of property or (ii) when an express trust has failed to dispose of all of the 

trust property. In both cases, equity assumes that the owner was not intended to receive 

the benefit of the property and raises a resulting trust in favour of the provider of that 

property. In Re VandervelVs Trusts (No. 2j, n Megarry J. concluded that the resulting 

trust operated on different principles in each of these two situations. His lordship 

classified the resulting trust of an apparent gift as 'presumed' and the resulting trust on 

the failure of an express trust as 'automatic'. The presumed resulting trust was said to be 

based on the presumed intention of the provider of the property to create it and could be 

rebutted by evidence to the contrary. The automatic resulting trust arose independently

5 Ibid. 302.
6 Baird v. Columbia Trust Co. (1915) 22 D.L.R. 150, 151 (B.C.S.C.), per Mornson J.
7 Gardner, p. 6.
8 See Harpum, (1986) 102 L.Q.R. 114 & 267; Harpum, in Birks, The Frontiers ofUahilily, Vol. 1 

(1994)9.
9 Hayton, in Youdan, Equity, Fiduciaries and Trusts ( 1989) 205, 208.
10 Re Turcan ( 1888) 40 OvD. 5; Hackney, pp. 54-5.
11 [19741 1 Ch. 269.
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of intention and was irrebuttable.

The distinction between presumed and automatic resulting trusts is explored and 

ultimately rejected in this thesis. One of the conclusions reached here is that all resulting 

trusts operate on precisely the same principle regardless of the situations in which they 

arise. They do not depend on an implied intention to create a trust, but neither do they 

arise completely independently of intention. All resulting trusts come into being because 

the provider of property did not intend to benefit the recipient. Another conclusion of 

this thesis is that the resulting trust is not limited to the two situations described above, 

but may be possible whenever the recipient of property was not intended to take it 

beneficially.

B. THE IMPORTANCE OF A PROPER CLASSIFICATION OF TRUSTS

Although we sometimes describe trusts according to their function (such as bare, 

discretionary or spendthrift trusts), 12 they are more usually classified by the manner of 

their origin as express, resulting or constructive. It is generally agreed that the express 

trust is the product of intention, while the constructive trust is created by operation of 

law. 13 However, the current uncertainty over the basis on which the resulting trust arises 

has precluded an entirely satisfactory classification. Some have preferred to see the 

resulting trust as dependent on an implied intention to create a trust, 14 others as a trust 

arising by operation of Iaw 1:> and still others as a bit of both. 16 This has left the resulting 

trust in a limbo between express and constructive trusts.

The view put forward here is that the resulting trust arises by operation of law. It 

will be argued that when property has been transferred to another and the provider of that 

property did not intend to benefit the recipient, equity responds by imposing a resulting 

trust. The distinction between express and resulting trusts is that the former is created by 

an intention to create a trust, whereas the latter arises because of a lack of intention to

12 See Waters, pp. 27-30; Gray, pp. 39-40.
13 Modern Equity , p. 71; ct". Gardner, p. 225.
14 Costigan, (1914) 27 Harv.LRev. 437; Jacobs' Law of Trusts, p. 263; Riddall, p. 191; Gray, p. 

'ton & Sheridan, p. 189; Parker & Mellows, pp. 27, 189.
1:> Maitland, pp. 77-80; I^win on Trusts, p. 115; Scott on Trusts, §404.1; Ford & Lee, pp. 957-9. 
16 Waters, p. 301; Modern Equity, p. 70.

LUMigun, ( iviq-; j.i narv.L.Kev. *o /;
373; Keeton & Sheridan, p. 189; Parker & Mellow

1:> Maitland, pp. 77-80; I^ewin on Trusts,
16 Waters, p. 301; Modern Equity, p. 70.
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benefit the recipient. This was Professor Scott's view, 17 but the purpose of this thesis is 

not to argue that we should adopt an American view of the resulting trust in place of our 

own. It will be shown that the English resulting trust already operates on this principle, 

although this is often overlooked or misunderstood.

It has been suggested that this distinction, between a positive intention to create a 

trust and an absence of intention to benefit the recipient, is unimportant. 18 However, the 

distinction can be crucial. Consider the cases where the provider of property lacks 

capacity to create a trust or is unaware of the transfer. If the resulting trust depended on 

the implied intention to create it, then it ought to be precluded in these cases, where the 

actual intention to create a trust is impossible. This should also be true where the 

intention to create a trust would be invalid unless made in writing. There is no reason 

why an implied intention to create a trust should be effective where the oral expression of 

that same intention would not be. However, if the resulting trust arises because equity 

responds to the absence of intention to give, rather than the positive intention to create a 

trust, it is possible in all these situations.

Recognising that the resulting trust depends on the lack of intention to benefit the 

recipient should resolve the debate over whether it arises by operation of law or is created 

by the intention of the parties. As Professor Birks states: 19

"There is a fine but important distinction between intent conceived as creative of rights, 
as in an express trust or a contract, and intent conceived as a fact which, along with 
others, calls for the creation of rights by operation of law."

The lack of intention to benefit the recipient is a fact which calls for the equitable 

response of resulting trust. We need to discard the belief that the resulting trust is created 

by the implied intention of the transferor. Not only has this theory interfered with the 

proper development and application of the resulting trust, it does not explain even the 

traditional categories of resulting trust, as the Vandervell litigation demonstrated.

Just as it is possible and important to discern the line between express and 

resulting trusts, so is it true for resulting and constructive trusts. One might ask: if they

17 Scott on Trusts, §404.1.
18 Alien v. Snyder (1977] 2 N.S.W.L.R. 685, 698 (C.A.).
19 Birks, p. 65.
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both arise by operation of law, does it matter whether we call them resulting or 

constructive? Is a resulting trust not simply a constructive trust which happens to restore 

property to the person who provided it?20 On this view, the resulting trust is a 

classification based on function rather than origin. As Birks states: 21

"The term 'resulting trust' is capable of bearing two meanings. In the first it identifies a 
feature which has nothing to do with the trust's origin: the trust is resulting (from the 
Latin resalire, to jump back) if the interest arising under it is carried back to the settlor. 
This can happen however the trust originates, whether by expressed intention, implied 
intention, presumed intention, or irrespective of intention (constructive). In trusts created 
in all these ways the beneficial interest can 'jump back'. So the term 'resulting' in this 
wide sense cuts across other classifications."

Birks then wonders whether it is not possible to have a trust which is 'constructive in 

origin' and "resulting in pattern'. 22 However, it will be argued that there are important 

reasons for distinguishing between resulting and constructive trusts on the basis of their 

origin, as well as their function.

The constructive trust has tended to be one of equity's more amorphous creations. 

It arises in various situations for a variety of reasons. 23 Attempts to create a unifying 

theory for the origin of the constructive trust have not been successful (outside the U.S.A. 

and possibly Canada). There is no defining characteristic of the constructive trust which 

necessarily excludes the resulting trust. On the other hand, the basis of the resulting trust 

(set out in this thesis) is well defined and clearly excludes the majority of constructive 

trusts. This leads naturally to the question whether those constructive trusts to which the 

definition of resulting trust does apply ought not to be re-classified as such. In other 

words, should they be recognised as resulting in origin as well as in pattern?

This question is not merely "one of terminology and classification."24 The 

recognition of the principle of restitution in English law 2 -'' and the growing use of the 

constructive trust as a restitutionary response26 have led to a vexing problem: when 

should the right to restitution give rise to a personal obligation and when should the

20 See Waters, pp. 300-1, 374-5; Scane, (1991) 70 Can. Bar Rev. 260, 265.
21 Birks, p. 60.
22 Ibid. 62; cf. Birks, "Resulting Trusts", pp. 363-4.
23 Elias; Gardner, pp. 225-46; Modern Equity, pp. 291-330.
24 Waters, p. 20.
25 Lipkin Gorman v. Karpnale Ltd. [ 1991] 2 A.C. 548; Woolwich Equitable Building Society v. 

Inland Revenue Commissioners [1993] 1 A.C. 70.
26 E.g. A.-G. Hong Kong v. Reid [1994] 1 A.C. 324(RC.).
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plaintiff be entitled to a proprietary interest in the defendant's assets? The distinction 

between obligation and ownership is becoming less certain.27 The liberal use of the 

constructive trust as a restitutionary remedy in the U.S.A. and Canada has not solved the 

problem (or at least has not proved to be a trouble-free solution). They face the difficult 

task of finding limits to a remedy which is capable of riding roughshod over the 

legitimate interests of creditors and other third parties. 28

The resulting trust may be the answer to these difficulties (at least in part). A trust 

which is resulting in both origin and pattern always operates to return specific property to 

its provider because he or she (a) provided that property and (b) did not intend to benefit 

the recipient. Much of the law of restitution is concerned with the reversal of non- 

voluntary transfers. By its very nature, the resulting trust is capable of performing this 

task in accordance with certain principles, which are sorely needed in matters of 

proprietary restitution. The resulting trust necessarily identifies the property to be 

returned and the party to whom it should be returned, as well as providing the 

justification for so doing.29 The constructive trust has no such inherent limitations.

It was a great merit of Elias' work on constructive trusts30 that it sought to 

understand those trusts in terms not of one single idea, but of the principal ideas which, in 

other fields, we expect to explain legal consequences and responses. Thus he found that 

constructive trusts were sometimes aimed at perfecting promises or undertakings, 

sometimes designed to repair losses caused by wrongdoing and sometimes intended to 

effect restitution of unjust enrichment. It is essential, if trusts are not to be isolated from 

the rest of the law (a condition which inevitably involves both duplication of effort and 

danger of contradictory conclusions), that all trusts be related to these primary ideas or, 

more accurately, to the events which are the primary causes of legal responses. 31

Much more useful than the conventional classification of trusts, as express, 

implied, resulting or constructive, would be a classification distinguishing trusts as

27 Goode, (1987) 103 L.Q.R. 433, 437; McKendrick, (1994) 110 L.Q.R. 509.
28 Sherwm, [ 1989] U.Ill.L.Rev. 297; Paciocco, (1989) 68 Can. Bar Rev. 315.
29 Birks, in Birks, The Frontiers ofUability, vol. 2 (1994) 2 14, 222-3.
30 Elias.
31 Birks, in Birks, The Frontiers ofUabilit\, vol. 2 (1994) 214, 223.



INTRODUCTION 7

generated by consent, wrongs, unjust enrichment or other events. The advantage of this 

approach would be the greater ease of aligning the law of trusts with other areas of law 

responding to the same ideas. This thesis, travelling in the direction in which Elias 

pointed, suggests that, when trusts are classified in that way, the category of unjust 

enrichment trusts turns out to be filled in largest measure by resulting trusts, which is as 

much to say that resulting trusts are the chief contribution of equity to the law of 

restitution.

C RESULTING TRUSTS AND RESTITUTION

If the resulting trust has a greater role in the law of restitution than previously suspected, 

the interplay between these two subjects must be explored. Restitution has only recently 

been recognised as a distinctive part of the common law. 32 Having lain incognito for so 

long, many remarkably similar restitutionary problems have received oddly different 

solutions. The division between law and equity has added to the difficulty, but neither 

side of the divide has managed to achieve a uniform treatment of the subject on its own. 

This late recognition of the role of the resulting trust reveals even further 

inconsistencies. 33

Consider, for example, the case of a plaintiff who is seeking to rescind a gift to 

the defendant because it was obtained by actual undue influence. If the plaintiff can 

prove that the defendant has exercised undue influence over the plaintiff and thereby 

obtained the gift, 34 it will be returned to the plaintiff. However, it has been said that the 

plaintiff has no equitable interest in the gift before it is rescinded, but only a 'mere 

equity'. 35 It is now recognised that the remedy of rescission is restitutionary: the gift in 

this case is returned to the plaintiff because his or her intention to benefit the defendant 

was imperfect, having been procured by undue influence. 36

Now consider what happens if the same plaintiff claims instead the benefit of a 

resulting trust. Assuming the defendant is not the plaintiffs wife or child, equity will

32 Seavey & Scott, (1938) 54 L.Q.R. 29; Birks, pp. 1-6; Goff & Jones, pp. 5-15.
33 Birks,'"Resulting Trusts", p. 338.
34 Barclays Bank p.I.e. v. O'Brien [1994] 1 A.C. 180.
35 Phillips v. Phillips ( 1862) 4 De G.F.&J. 208.
36 Burrows, pp. 189-92.
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presume that a gift was not intended and, unless the defendant proves otherwise, the 'gift' 

will be held on a resulting trust for the plaintiff from the outset. Can the defendant meet 

this onus by proving that a gift was intended, even though that intention was the product 

of the defendant's undue influence? This example reveals a tension between rescission 

and the resulting trust, which needs to be reconciled. Although both are equitable 

responses to the plaintiffs imperfect intention to give, the onus of proof is different in 

each case, as are the facts which must be proven and the remedial outcome.

Other tensions can be revealed by an exploration of the resulting trust's potential. 

Many will be identified and discussed as this thesis considers the application of the 

resulting trust to transfers of property in a variety of circumstances, including those made 

by mistake, under duress, under undue influence, by persons lacking capacity, or for 

purposes incapable of fulfilment. These are all cases in which a transferor might seek 

restitution because of an imperfect intention to benefit the recipient. Each is governed by 

specific rules for recovery at law or in equity, which have developed quite independently 

of the resulting trust. If the resulting trust can also apply, latent conflicts are exposed. 

Most turn out to be more apparent than real, but any which remain will need to be 

resolved in one way or another.

The connexion between resulting trusts and the law of restitution is not a new 

idea. Professor Birks recognised it in An Introduction to the Law of Restitution317 and 

developed it further in his essay, "Restitution and Resulting Trusts". 38 Other 

commentators have supported it39 and it has found expression in two recent cases. 40 

Even in the U.S.A. and Canada, where the task of proprietary restitution has been almost 

wholly given over to the constructive trust, the restitutionary possibilities of the resulting 

trust have not gone unnoticed. 41 It is hoped that this thesis will advance the work that is 

already begun, by mapping out the place of the resulting trust in the English law of both

37 Birks, pp. 54-64.
38 Also see Birks, in Birks, The Frontiers of liability, vol. 2 (1994) 214, 222-223.
39 Millett, (1991) 107 L.Q.R. 71, 76, 80; Millett, [1993] R.L.R. 7, 13-14; Norman, in Birks, 

iMimderine and Tracing ( 1995) 95.
40 El Ajou v. Dollar Umd Holdingsp.l.c. [ 1993J 3 All E.R. 717, 734; rev'd on other grounds 

[1994] 2 All E.R. 685 (C.A.); Westdeutsche iMndesbank Girozentrale v. Islington Ijondon B.C. [1994] 1 
W.L.R. 938, 947(C.A.).

41 Scon on Trusts, §440; Waters, pp. 374-5; Scane, (1991) 70 Can. Bar Rev. 260, 265.
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trusts and restitution. That this should be occurring so late in the life of the resulting trust 

can only be explained by reference to the long dispersal and only recent unification of the 

law of restitution itself. 42

Birks said that An Introduction to the Law of Restitution was not intended to 

contradict Lord Diplock's statement that "there is no general doctrine of unjust 

enrichment recognised in English law. What it does is to provide specific remedies in 

particular cases of what might be classified as unjust enrichment in a legal system that is 

based upon the civil law."43 The same is true of this thesis. The process of integrating 

resulting trusts with the law of restitution does not require the invention of new trust 

principles or even the alteration of old ones. It will be sufficient if we can obtain a better 

understanding of existing principles and a recognition of their full potential. In the words 

of Professor Birks: 44

"What is proposed here is a scheme tor better ordering the specific instances which Lord 
Diplock recognises. The generic conception of the event which triggers restitution adds 
nothing to the existing law and effects no change except what comes from better 
understanding of what is there already."

The existing resulting trust is already capable of a far greater, and possibly central, role in 

proprietary restitution. We should not underestimate the change that will come from 

better understanding of it.

D. PLAN OF THE THESIS

This thesis is divided into two parts. The first (chapters I to IV) looks at the situations in 

which resulting trusts arise. The second (chapters V to X) concerns the relationship 

between the resulting trust and the law of restitution.

In Part One, the nature of the resulting trust is revealed through an examination of 

the cases in which it has arisen. Chapters I (Apparent Gifts) and II (Trusts Which Fail) 

are about the traditional categories of resulting trust. The presumptions of resulting trust 

and advancement are discussed in chapter I and the dichotomy of 'presumed' and 

'automatic' resulting trusts in chapter II. Chapters III and IV look at resulting trusts 

which arise when property has been transferred for limited purposes and those purposes

42 See Birks, pp. 1-6.
43 Orakpo v. Manson Investments Ltd. [1978] A.C. 95, 104; quoted in Birks, p. 26.
44 Birks, p. 27.
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become incapable of fulfilment. The Quistclose trust,45 in which property is transferred 

to be used for certain purposes, is discussed in chapter III and other resulting trusts 

arising upon a failure of consideration (of which Sinclair v. Brougham46 is the most 

notable example) are considered in chapter IV.

In Part Two, the relationship between the resulting trust and the law of restitution 

is examined. This is a continuation of the work begun in Part One. Having concluded 

that all resulting trusts operate on the same principle, it is argued in chapter V that this 

principle is restitutionary: all resulting trusts operate to reverse unjust enrichment. The 

remaining chapters of Part Two examine the place of the resulting trust in the law of 

restitution. The role of the resulting trust is considered by looking at (i) the types of 

unjust enrichment to which it responds, in chapters VI to VIII, and (ii) how it responds, in 

chapters IX and X.

A conclusion of Part One is that all resulting trusts arise because the provider of 

property did not intend to benefit the recipient. Chapters VI, VII and VIII explore the 

extent to which this principle is commutative: do all non-voluntary transfers of property 

give rise to a resulting trust? In other words, what are the limits of the broader 

application of the resulting trust, when its true nature and restitutionary role are properly 

understood? The possibility of a broader role for the resulting trust leads to questions 

concerning the nature of its response to unjust enrichment. Chapter IX considers whether 

resulting trustees are also personally liable to make restitution of the value received. In 

chapter X, the resulting trustee's fiduciary obligations are examined.

This thesis concludes by looking at three areas affected by the understanding of 

the resulting trust put forward in this thesis: (i) the classification of trusts, (ii) the 

availability of proprietary restitution and (iii) the application of defences to restitutionary 

claims.

4:> Barclays Bank Ltd. v. Quistclose Investments Ltd. [1970] A.C. 567. 
46 [1914fA.C. 398.
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CHAPTER I

APPARENT GIFTS

This is the first of four chapters examining the situations in which resulting trusts arise. It 

concerns the traditional category of trusts which result in favour of persons who either 

gratuitously transfer property to others or provide the consideration for the transfer of 

property to others. This is the category most closely associated with the presumptions of 

resulting trust and advancement. Equity tends to be suspicious of gifts and often asks the 

recipient to prove that an apparent gift was intended as such. The failure to do so means 

that it will be held in trust for its provider. In short, there is a presumption of resulting 

trust.

There are situations where the presumption of resulting trust is not applied to an 

apparent gift. Traditionally, it did not apply to the provision of property by fathers to 

their children or husbands to their wives. It was said that the presumption of advance­ 

ment applied instead, meaning that the recipient was beneficially entitled to the property 

unless it was proven not to be intended as a gift. Also, there is some doubt about whether 

gratuitous transfers of land attract the presumption of resulting trust. It may be that the 

presumption only applies to land in cases where some or all of the consideration for a 

transfer is provided by someone other than the transferor or the recipient.

The presumptions of resulting trust and advancement are presumptions of fact, 

that fact being the intention of the person who has provided property to another. 1 As 

Lord Diplock said in Pettitt v. Pettitt, the presumptions are instances of the courts' 

"technique" of2

"imputing an intention to a person whenever the intention with which an act is done 
affects its legal consequences and the evidence does not disclose what was the actual 
intention with which he did it. . When the act is of a kind to which this technique has 
frequently to be applied by the courts the imputed intention may acquire the description 
of a 'presumption' but presumptions of this type are not immutable. A presumption of 
fact is no more than a consensus of judicial opinion disclosed by reported cases as to the 
most likely inference of fact to be drawn in the absence of evidence to the contrary . . ."

There are three tasks undertaken in this chapter. The first is to identify the facts

1 The recipient's intention is discussed at pp. 39-42 below.
2 [1970| A.C. 777,823. See Calverlew. Green (1984) 56 A.L.R. 483,498 (H.C.A.).
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which give rise to the presumptions of resulting trust or advancement, i.e. the primary 

facts which must exist before the court will infer certain secondary facts regarding 

intention. The second and more important task is to identify the secondary facts being 

inferred, i.e. what the court is presuming when either of the two presumptions is applied. 

Thirdly (and no less important), is an examination of the principle of resulting trust, i.e. 

how the resulting trust responds to the facts proven and presumed.

A. PRESUMPTION OF RESULTING TRUST

1. Facts Giving Rise to the Presumption

The most frequently quoted statement of the presumption of resulting trust is found in 

Dyer v. Dyer, where Eyre C.B. stated: 3

"The clear result of all the cases, without a single exception, is that the trust of a legal 
estate, whether freehold, copyhold, or leasehold; whether taken in the names of the 
purchasers and others jointly, or in the names of others without that of the purchaser; 
whether in one name or several; \vhetherjointly or successive - results to the man who 
advances the purchase-money. This is a general proposition, supported by all the cases, 
and there is nothing to contradict it; and it goes on a strict analog) to the rule of the 
common law, that where a feoffment is made without consideration, the use results to the 
feoff or. It is the established doctrine of a Court of equity, that this resulting trust may be 
rebutted by circumstances in evidence."

The plaintiff in that case claimed to be entitled to copyhold property which had 

been purchased for his brother by their father. If there had been a resulting trust for the 

father, the beneficial ownership of the property would have passed by his will to the 

plaintiff. Instead, the presumption of advancement applied in favour of the brother. 

Although the parties' relationship is a fact which is relevant to the application of the 

presumption of resulting trust, it will be discussed below in connexion with the 

presumption of advancement. All other facts essential to the presumption of resulting 

trust are examined here.

Dyer v. Dver reveals the general principle that a presumption of resulting trust 

arises in favour of someone who pays the purchase-money for a transfer of property to 

another. It is not limited to legal estates, but applies to any form of property or asset 

capable of being held in trust, including personal property. 4 choses in action-"* and

3 (1788) 2 Cox Eq. 92, 93.
4 The Venture [19081 P 218 (C.A.); Bateman 7VLtd. v. Raieman [1970| N.Z.L.R. 453 (C.A.).
5 Shephard v. Cartwright ( 1955] A.C. 431; Niles v. Lake \ 1947] 2 D.L.R. 248, 252 (S.C.C.).
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equitable interests.6 The presumption of resulting trust is said to exist by analogy to the 

resulting use, which would arise upon a feoffment without consideration. The feature 

common to both these situations is the lack of consideration provided by the recipient. 

As Bagnall J. stated in Cowcher v. Cowcher, "A resulting trust arises where a person 

acquires a legal estate but has not provided the consideration or the whole of the 

consideration for its acquisition, unless a contrary intention is proved." 7 Although this 

appears to be the essential fact which attracts the presumption of resulting trust, there is 

an important caveat. The application of the presumption to gratuitous transfers is not free 

from doubt and therefore dealt with separately below.

(a) Payment of the purchase price

Leaving gratuitous transfers aside for the moment, the principle set out in Dyer v. Dyer 

can be extended and refined. To begin with, the presumption of resulting trust is not 

restricted to cases involving the payment of purchase-money. Although this is the typical 

case, the presumption can apply in favour of the person who provides the consideration 

for the transfer, regardless of the nature of that consideration. 8 An interesting example is 

the American case of Mumpower v. Castle,9 in which land was paid for with an 

assortment of farm animals. Some of the animals belonged to the purchaser's wife and 

there was a resulting trust of the land in her favour in proportion to her share of the value 

of the animals provided. In Springette v. Defoe , 10 a home purchased from a local council 

was held on resulting trust for the plaintiff based on her contribution to the purchase price 

which included her entitlement, as a council tenant for eleven years, to a 41% discount 

from the market value.

It is not necessary that the beneficiary of the resulting trust has provided all of the 

consideration for the transfer. Where two or more parties contribute to the payment of 

the purchase price, and the legal title to the property does not reflect those contributions, 

there is a presumption of resulting trust for the contributors in proportion with their

6 In re Vandervell's Trusts (No. 2) [1974] Ch. 269, 290.
7 [1972] 1 W.L.R. 425,431.
8 Cowcher v. Cowcher [1972] 1 W.L.R. 425; Scott on Trusts, §455.
9 (1920) 104 S.E. 706 (Va.C.A.).
10 (1992) 24 H.L.R. 552, 555 (C.A.).
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contributions. 11 The presumption can arise where the recipient of the property has 

provided some, but not all, of the consideration for a transfer. 12 Where the instrument of 

transfer states that all of the consideration has been paid or is payable by the recipient, the 

presumption will not arise unless it is proven that the statement is false and that some of 

the consideration has been provided by the claimant. 13

A contribution to a purchase can be made by accepting a liability to pay the 

purchase price, e.g. by way of mortgage. In this situation, the resulting trust is not 

necessarily affected if the loan is later repaid by other persons. 14 In Calverley v. Green, 15 

a house was purchased in the joint names of the plaintiff and defendant. One third of the 

purchase price was paid by the defendant as a deposit and the remainder was borrowed by 

way of a joint mortgage of the house. Even though the defendant had paid all of the 

mortgage instalments, the plaintiff was held to have contributed to the purchase price by 

undertaking the obligation to repay the loan. Mason and Brennann JJ. stated: 16

"It is understandable but erroneous to regard the payment ol" mortgage instalments as 
payment of the purchase price of a home. The purchase price is what is paid in order to 
acquire the property; the mortgage instalments are paid to the lender from whom the 
money to pay some or all of the purchase price is borrowed."

The defendant's payment of the mortgage did not alter the quantum of their beneficial 

interests under the resulting trust, but Mason and Brennann JJ. said that "the defendant 

may be entitled to contribution from the plaintiff for her share of the payments and to an 

equitable charge to secure the making of her contribution". 17 Although courts sometimes 

treat the contribution to the payment of another's mortgage debt as a contribution towards 

the acquisition of the mortgaged property, 18 this is usually for the purposes of establish­ 

ing a constructive trust on the basis of detrimental reliance. 19

1 [ Wray v. Steele ( 1814) 2 V.&B. 388; Calverley v. Green ( 1984) 56 A.L.R. 483,485, 494, 500; 
L^win on Trusts, p. 132.

12 House v. Caffyn [1922] V.L.R. 67, 78-80; Napier v. Public Trustee {Western Australia) (1980) 
32 A.L.R. 153, 158 (H.C.A.); Re her v. Reber ( 1988) 48 D.L.R. (4th) 376, 377 (B.C.).

13 Lench v. Lench ( 1805) 10 Ves. 511; Haigh v. Kaye ( 1872) L.R. 7 Ch.App. 469; Niles v. Lake 
[1947] 2 D.L.R. 248, 253, 263; Wirth v. Wirth ( 1956) 98 C.L.R. 228, 237; Neazor v. Hoyle ( 1962) 32 
D.L.R. (2d) 131 (Alta.S.C.A.D.); Lewin on Trusts, p. 132; Snell's Equity, p. 178. Also sec Benger v. Drew 
(1721) 1 RWms. 781.

14 Cowcher v. Cowcher [1972] 1 W.L.R. 425; Crisp v. Mailings [ 1976] E.G.D. 730 (C.A.).
15 (1984) 56 A.L.R. 483 (H.C.A.).
16 Ibid. 493. Cf. L.D. Smith, (1995) 54 C.LJ. 290.
17 Ibid. 497; Cowcher v. Cowcher [1972] 1 W.L.R. 425; Crisp v. Mullings [1976] E.G.D. 730.
18 Gissing v. Gissing [1971] A.C. 886, 907; D. Hay ton, [1990] Conv. 370, 383.
19 See Grant v. Edwards [1986] Ch. 638, 655-6 (C.A.); pp. 42, 250 below.
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It is often said that the consideration must have been provided 'in the character of 

purchaser'. However, as discussed below, 20 this does not mean that the contributor must 

have intended to purchase the property. The requirement is satisfied so long as the 

consideration was not intended to be a loan, gift or payment for some other purpose.

(b) Gratuitous transfers

Although the presumption of resulting trust is derived by analogy to the resulting use 

upon a feoffment made without consideration, there is some doubt about its application to 

gratuitous transfers. Other countries have reached different conclusions. It is accepted in 

Canada as "trite law . . . that where a person transfers his property into another's name 

gratuitously a resulting trust in favour of the grantor is created and the transferee must 

prove, in order to retain title, that a gift was intended by the transferor." 21 In the United 

States, it seems the opposite is true. Although a purchase in the name of another gives 

rise to the presumption of resulting trust, a direct transfer of real or personal property 

does not: 22

"The common-law rule that a resulting use arises in favor of a person making a feoffment 
in fee simple to another where no consideration is paid for the feoffment and where no 
express use is declared by the feoffor, has not been applied in the modern law of trusts. 
Where a transfer of property is made without consideration, the inference is that the 
transferor intends to make a gift to the transferee, not that he intends that the transferee 
should hold the property for the benefit of the transferor. This is true even though it 
appears in the instrument of conveyance that no consideration is paid for the 
conveyance."

There is some doubt in Australia about the application of the presumption of 

resulting trust to gratuitous transfers. Jacobs' Law of Trusts in Australia states that, "The 

question whether a resulting trust is presumed in the case of a voluntary transfer of land 

or personalty to a stranger alone is one which cannot be answered with any assurance."23 

However, this doubt was not shared by Aickin J. in Napier v. Public Trustee (Western 

Australia):24

20 At p. 31.
21 Goodfriend v. Goodfriend [ 1972| S.C.R. 640, 22 D.L.R. (3d) 699, 702, per Spence J. See 

Waters, pp. 301-10; Niles v. Lake [1947] 2 D.L.R. 248; Reber v. Reber ( 1988) 48 D.L.R. (4th) 376; Re 
Oagle(\990) 70 D.L.R. (4th) 201 (P.E.I.S.C.A.D.).

22 Restatement of Trusts, §405. See Scott on Trusts, §405; Fratcher, in Youdan, Equity, 
Fiduciaries and Trusts ( 1989) p. 349. Several states have abolished the resulting trust by statute: see Scott 
on Trusts, §440.2.

23 Jacobs' Law of Trusts, p. 282. Also see Ford & Lee, pp. 966-71.
24 (1980)32A.L.R. 153, 158.
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"The law with respect to resulting trusts is not in doubt. Where property is transferred by 
one person into the name of another without consideration, and where a purchaser pays 
the vendor and directs him to transfer the property into the name of another person 
without consideration passing from that person, there is a presumption that the transferee 
holds the property upon trust for the transferor or the purchaser as the case may be."

The other members of the High Court of Australia, including Murphy J., were in general 

agreement with him, but the case involved the purchase of a house in the name of another 

and not a gratuitous transfer.

Four years later in Calverley v. Green,25 Murphy J. had changed his mind and 

stated in his dissenting judgment that the presumption of resulting trust was 

"inappropriate to our times".26 He was, however, in favour of the equal treatment of the 

purchase in the name of another and the gratuitous transfer to another: 27

"The position is said to be unclear where a voluntary transfer of land or personalty occurs 
(see Jacobs' Law of Trusts in Australia 4th ed., 1977, pp. 228-30). However there is no 
logical basis for distinguishing between a conveyance to another at the time of purchase 
and a voluntary transfer, so that a resulting trust will arise in one but not the other. It 
should not be presumed in either."

Calverley v. Green was also a case of trust resulting in favour of a contributor to the 

purchase price rather than the transferor.

House v. Caffyn 2* and Wirth v. Wirth 29 were cases involving gratuitous transfers 

of land. In the former, all three justices of the Supreme Court of Victoria thought the 

presumption of resulting trust applied, but the majority found it had been rebutted by the 

evidence. 30 In Wirth v. Wirth, Dixon C.J. and McTiernan J. were not sure whether the 

presumption of resulting trust applied, but decided that the transferor had intended to 

make a gift in any event.

In England, there is a presumption of resulting trust upon a gratuitous transfer of 

personal property, 31 but whether it also applies to a transfer of land is a "debatable 

question".32 Ignoring for the moment the debate concerning land, the essential fact

25 (1984)56A.L.R. 483.
26 Ibid. 498
27 Ibid
28 [1922] V.L.R. 67.
29 (1956)98C.L.R. 228.
30 See Ford & Lee, pp. 966-9.
31 Fowkes v. Pascoe ( 1875) 10 Ch.App. 343; Standing v. Bowring ( 1885) 16 Ch.D. 282 (C.A.); 

Re Vinogradoff[\935] W.N. 68; Vandervell v. I.R.C. [1967] 2 A.C. 291,312-13; aff'g [1966] Ch. 261, 292 
(C.A.); In re Figgis [1969] 1 Ch. 123, 144; Tinslev v. Milligan [1994] 1 A.C. 340, 371; 48 Hals. (4th) §605, 
pp. 336-7; Snell's Equity, p. 183; Riddall, pp. 204^5; Modern Equity, p. 241; Pettit, p. 131; Keeton & 
Sheridan, up. 212-13; Parker & Mellows, pp. 200-1.

32 Hodgson v. Marks [1971] 1 Ch. 892, 933, per Russell L.J.
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attracting the presumption is the same whether a person transfers his or her own property 

to another or purchases property for that other. Equity's suspicion is aroused by the lack 

of consideration provided by the recipient and not the form of the transaction. 33

In Drummer v. Pitcher?4 a husband had transferred some of his stock into joint 

names with his wife and later purchased more of the same stock in their joint names. 

Lord Brougham C. applied the presumption of advancement to both transactions, but 

assumed that "the presumption of intention to give is considerably stronger"35 for a 

gratuitous transfer. Professor Scott was of the same opinion.36 However, it is not clear 

why this distinction should be drawn between two apparent gifts which are identical but 

for the manner in which they are given.37

Whether the presumption of resulting trust applies to a gratuitous transfer of land 

depends upon the effect of subsection 60(3) of the Law of Property Act 1925, which 

states:

"In a voluntary conveyance a resulting trust for the grantor shall not be implied merely by 
reason that the property is not expressed to be conveyed for the use or benefit of the 
grantee."

The academic debate over this section has been recognised by the courts, but not 

resolved. 38 Although there is considerable support for the proposition that the 

presumption no longer applies in this situation,39 it may be that subsection 60(3) was only 

consequential to the repeal of the Statute of Uses 1536 and not intended to change the 

law.40 It is helpful to consider first the position under the Statute of Uses and then the 

effect of the Law of Property Act.

i. Statute of Uses 1536

Prior to the enactment of the Statute of Uses in 1536, feoffments to the use of the feoff or

33 Gardner, p. 55; Birks, "Resulting Trusts", p. 345.
34 (1833)2My.&K. 262.
35 Ibid. 273.
36 Scott on Trusts, §440.
37 Davies v. National Executors & Agency Co. of Australasia [1912J V.L.R. 397, 401-2; 

Calverlev v. Green ( 1984) 56 A.L.R. 483, 498; Birks, "Resulting Trusts", p. 345.
38 Hodgson v. Marks [1971] 1 Ch. 892, 933; Tinsley v. Milligan [1994] I A.C. 340, 371.
39 Lewin on Trusts, p. 116; Megarry & Wade, p. 471; Hackney, pp. 148-9; Birks, p. 62; Snell's 

Equity, p. 183; Hayton, Hay ton and Marshall: Cases and Commentary on the IMW of Trusts (1991, 9th ed.) 
p. 434; Riddall, p. 204; Pettit, p. 130; Gray, 388.

40 Maitland, p. 77 (but see p. 77, fn. 2, where his editors suggest the contrary); R.T. Oerton, 
Underhill's Law Relating to Trusts and Trustees (1970, 12th ed.) p. 219; Modern Equity, p. 249; Parker & 
Mellows , p. 200. Cf. H.G. Hanbury, Modern Equity ( 1935) p. 212.
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were often made for the purposes of devising land by will and avoiding the feudal 

incidents that might become payable on its descent to the heir.41 The joint ownership of 

several feoffees to uses, and replacement of those who died, would ensure "that the legal 

estate never passed by descent at all". 42 The practice became so common in the fifteenth 

century that the doctrine of resulting use evolved, in which it would be presumed, "where 

the feoffees gave no value to the feoffor, that the feoffees should hold to the use of the 

feoffor, unless the feoffee or feoffees could show a contrary intention." 43

The Statute of Uses was designed to restore lost feudal incidents by 'executing' 

the use, i.e. taking the legal estate away from the feoffee and vesting it in the cestui que 

use. 44 The presumption of resulting use continued to operate after 1536 and, to avoid the 

execution of the resulting use and the return of the legal estate to the feoffor, it became 

necessary to convey land unto and to the use of the feoffee.45 The statute executed the 

use in favour of the feoffee and the legal estate would pass. 46

Equity began to develop the concept of a trust which could exist independently of 

the use and avoid execution by the statute. A use upon a use was invalid at the time of 

the Statute of Uses,47 but soon came to be enforceable as a trust upon a use.48 It is 

permissible to prove a trust contrary to the use expressed in the conveyance49 and, as 

Professor Scott points out, the expression of the use does not preclude the presumption of 

resulting trust in the case of a purchase in the name of another:50

"[I]t is well settled that where one person pays the purchase pnee for land and takes title 
in the name of another, a resulting trust arises even though the instrument of transfer 
contains a recital of consideration paid by the grantee and even though the conveyance is 
expressly declared to be to the use of the grantee."

There is no reason why the expression of the use should have any different effect 

in a gratuitous conveyance. The use operated, in conjunction with the Statute of Uses, to

41 Megarry & Wade, p. 1165.
42 Simpson, A History of the land I jaw ( 1986, 2d ed.) p. 183.
43 Ibid. p. 177. See Barton, (1965) 81 L.Q.R. 564, 571-2.
44 Simpson, A History of (tie Land Law (1986, 2d ed.) pp. 184-8; Megarry & Wade, pp. 1166-7.
45 Pettit, p. 130.
46 Maitland, p. 77.
47 Simpson, A History of the Land Law, pp. 201-202.
48 Baker, An Introduction to English Legal History ( 1990, 3d ed.) p. 329; Barton, (1966) 82 

L.Q.R. 215; Duchess of Suffolk v. Herenden ( 1560) in Baker, (1977) 93 L.QJi. 33,36. Simpson states that 
an expressed trust upon a use was not fully enforceable until 1700: A History of the Land Law, pp. 199-203.

49 Fordyce v. Willis (1792) 3 Bro.C.C. 577.
50 Scott on Trusts, §405. See Simpson, A History of the Land Law ( 1986, 2d ed.) p. 203.
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pass the legal estate to the recipient, but the equitable presumption of resulting trust 

would arise from the lack of consideration.51 Although both Lord Hardwicke C. 52 and 

James L.J. 53 suggested obiter that the presumption of resulting trust did not apply to a 

gratuitous transfer of land, there are several cases to the contrary.54

ii Law of Property Act 1925

There has been much speculation about the effect of subsection 60(3) of the Law of 

Property Act 1925. As mentioned above, 55 the majority opinion seems to be that this 

section prevents the presumption of resulting trust from applying to gratuitous 

conveyances of land. The counter-argument is that, under the Statute of Uses, the 

expression of the use was needed solely to pass the legal estate and the presumption of 

resulting trust would apply independently of the expressed use. Therefore, by stating that 

"a resulting trust for the grantor shall not be implied merely by reason that the property is 

not expressed to be conveyed for the use or benefit of the grantee", subsection 60(3) 

merely permits the expression of the use to be dropped without any significance being 

attributed to its absence, i.e. the vestiges of the use are removed without affecting modern 

trust principles in any way. This reading would have the advantage of ensuring that the 

presumption of resulting trust remains uniformly applicable to essentially similar 

apparent gifts, regardless of the nature of the property or form of the transaction.

Notwithstanding the immediate appeal of this interpretation, a plain reading of 

section 60(3) tends to favour the other view. Although the presumption of resulting trust 

is attracted by the lack of consideration provided by the recipient and not the expression 

of the use, the section only applies to "a voluntary conveyance". This suggests that some 

fact, in addition to the lack of consideration, is necessary before the presumption can 

arise. 56 If a sufficient additional fact is that the parties are strangers, i.e. not in a

51 Maitland, p. 77.
52 Lloyd v. Spillet (1740) 2 Atk. 148; Young v. Peachy (1741) 2 Atk. 254.
53 Fowkes v. Pascoe(\%15) 10 Ch.App. 343, 348. Also see Snell's Equity, p. 182.
54 Lady Tyrell's Case ( 1674) Freem.K.B. 304; Elliot v. Elliot ( 1677) 2 Ch.Cas. 231; Duke of 

Norfolk v. Browne (1697) Pr.Ch. 80; R. v. Williams ( 1735) Bunb. 342. Also see Strong v. Bird ( 1874) L.R. 
18 Eq. 315, 318; Maitland, p. 77; Lewin on Trusts, p. 116; Hackney, pp. 148-9; Birks, p. 62; Hayton, 
Hay ton and Marshall: Cases and Commentary on the Law of Trusts, p. 434; Pettit, p. 130.

55 At n. 38.
56 Lewin on Trusts, p. 116.
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relationship giving rise to the presumption of advancement, then there is room for the 

presumption of resulting trust. If there must be "some other reason for thinking that the 

grantor did not intend the grantee to take beneficially", 57 then the presumption is 

excluded. The presumption is no more than an "inference of fact to be drawn in the 

absence of evidence to the contrary"58 and, therefore, it no longer applies to gratuitous 

transfers of land if subsection 60(3) requires that evidence indicating the transferor's 

intention be given.

Either view of subsection 60(3) could reasonably be adopted by the courts, but 

two things should be kept in mind. First, there is no logical necessity that certain facts 

give rise to certain inferences of intention, but it is important that people in essentially 

similar situations are not treated differently without good cause. It is doubtful whether 

the difference between land and personalty or between methods of making apparent gifts 

provides a meaningful basis for distinction. Secondly, a decision that the presumption of 

resulting trust no longer applies to gratuitous transfers of land will not make the resulting 

trust inapplicable. The presumption is only an inference of a want of intention to benefit 

the recipient and it is permissible to prove that fact even where it is not presumed (except, 

perhaps, where the intention is illegal). 59 Although, as Deane J. stated in Calverley v. 

Green, the presumptions of resulting trust and advancement are "too well entrenched as 

'land-marks' in the law of property ... to be simply discarded by judicial decision", 60 

they have weakened over time and readily give way to evidence to the contrary.61

2. The Fact Being Presumed

As discussed above, the existence of certain (primary) facts gives rise to an inference that 

another (secondary) fact exists. The primary facts are (subject to the Law of Property Act 

1925 and the presumption of advancement) a transfer of property to someone who "has 

not provided the consideration or the whole of the consideration for its acquisition".62

^ Ibid.
58 Pettitt v. Pettitt [19701 A.C. 777,823, per Lord Diplock.
59 Tinsley v. Milligan [1994] 1 A.C. 340.
60 (1984) 56 A.L.R. 483, 499.
61 Cole v. Cole [1944] 1 D.L.R. 37,39 (B.C.C.A.); aff'd [1944] 2 D.L.R. 798 (S.C.C.); Pettitt v. 

Pettin, [1970] A.C. 777, 813; Gissing v. Gissing [1971] A.C. 886, 907; Calverley v. Green (1984) 56 
A.L.R. 483, 503; Pettit, p. 122. Cf. Charles Marshall Pry. Ltd. v. Grimsley ( 1956) 95 C.L.R. 353, 365.

62 Cowcher v. Cowcher [1972J 1 W.L.R. 425,431, per Bagnall J.
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The secondary fact is the intention of the person who provided that property. That 

intention is identified in this section.

There are two main views on the intention being presumed. The first, and 

seemingly most popular, is that the provider of the property intended to create a trust for 

himself or herself.63 The second and, it is respectfully suggested, better view is that the 

provider did not intend to give the benefit of that property to the recipient. 64 In Alien v. 

Snyder,65 Samuels J.A. noted both views, but thought that it did not matter whether the 

presumption was of a positive intention to create a trust or the lack of an intention to 

benefit the recipient: "Whether positive or negative, it is still a matter of intention".66 

However, with respect, this distinction is crucial to our understanding of the resulting 

trust and of important practical consequences. This is discussed below.

(a) Development of the presumption

It is probable that the presumption of resulting use was originally a presumption that the 

feoffor intended to create a use and become the cestui que use. Feoffments were often 

made without declaring the use so that feoffors could have the freedom to dispose of or 

devise their property by a subsequent declaration of use. This widespread practice was 

probably the origin of the presumption that a feoffment without consideration or 

declaration of the use was for the use of the feoffor. 67 Although this presumption began 

as a natural assumption of what the feoffor actually intended, it evolved into a formal rule 

of law based on consideration.68 Consideration was required to pass the use so that, 

without a reason for the feoffment, such as kinship or a bargain and sale, the use of the 

property remained with the feoffor. The presumption of resulting use meant that the 

feoffee bore the onus of proving the consideration for the feoffment. As Lord

63 Fowkes v. Pascoe ( 1875) 10 Ch.App. 343, 348-9, 353; In re Kerrigan ( 1946) 47 S.R. (N.S.W.) 
76, 8\;Gissing v. Gissing [1971] A.C. 886, 902; Dullow v. Dullow (1985) 3 N.S.W.L.R. 531, 534 (C.A.); 
Jacobs' IMW of Trusts, p. 263; Riddall, p. 193; Keeton & Sheridan, pp. 183-4; Modern Equity, p. 257; 
Parker & Mellows, p. 189.

64 Calverley v. Green ( 1984) 56 A.L.R. 483, 485, 489; Lewin on Trusts, p. 115; Restatement of 
Trusts, vol. 2, p. 324; see Scott on Trusts, §404.1; Ford & Lee, pp. 963-5; Birks, "Resulting Trusts", p. 346.

65 [ 1977] 2 N.S.W.L.R. 685 (C.A.).
66 Ibid. 698.
67 Barton, (1965) 81 L.Q.R. 564, 571-2; Simpson, A History of the Land Law, p. 177.
68 Simpson, A History of the Land Law, p. 177.
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Nottingham C. stated in Cook v. Fountain:™

"(UJses at common law were nothing else but secret confidences; but then it is observable 
that the law did not put the proof of trust upon him who claimed the secret confidence, 
but it put the proof upon him who claimed the estate, to show for what consideration he 
held it, else a use did arise to the donor."

The same concept of consideration was applied to the emerging resulting trust in 

the seventeenth century. In Grey v. Grey, Lord Nottingham C. described the presump­ 

tions of resulting trust and advancement as follows: 70

"Generally and prima facie, as they say, a purchase in the name of a stranger is a trust, for 
want of consideration, but a purchase in the name of a son is no trust, for the 
consideration is apparent."

The basis of the presumption of resulting trust evolved to become more dependent on 

intention than consideration. However, there is no reason to assume that the relevant 

intention is an intention to create a trust. Although the resulting use first arose because 

feoffors commonly intended to create resulting uses, this had ceased to be the basis of the 

resulting use when it was made impossible by the Statute of Uses and was not the basis of 

the new resulting trust.

(b) The essential fact

In many cases of resulting trust, providers intend to have the beneficial ownership of the 

property for themselves, i.e. they have an intention to create a trust, even if they do not 

recognise it as such. A good example of this is Dullow v. Dullow,71 in which the plaintiff 

had purchased properties for her sons. Although she was "lacking in any familiarity with 

the elementary concepts of property ownership" and "did not have any clear view of what 

legal results flowed from her intentions", 72 Hope J.A. concluded from the evidence "that 

the plaintiff's intention was to reserve a beneficial interest in the properties for herself 

during her lifetime."73 This intention entitled her to a resulting trust of a life estate.

Cases of this sort support the view that the presumption of resulting trust is of an 

intention to create a trust. However, the other view can also explain every one of these 

cases, because the provider's intention to keep any portion of the beneficial interest

69 (1676) 3 Sanst. 585, 587; in Kiralfy, A Source Book of English Law ( 1957) p. 270.
70 (1677) 2 Swans. 594, 597.
71 (1985)3N.S.W.L.R. 531.
72 Ibid. 537, per Needham J.
73 Ibid. 541.
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necessarily means that he or she does not intend to pass that interest to the recipient. 

Most importantly, the converse is not true. Discussed below are many cases of resulting 

trust in which the provider did not intend to benefit the recipient and yet could not have 

intended to retain the beneficial interest, because the provider was unaware of the 

transfer, incapable of creating a trust or mistaken. There are also cases where the 

intention to create a trust is unenforceable or simply improbable on the evidence. None 

of these can be satisfactorily explained by the theory of implied intention to create a trust. 

The essential fact of intention, common to all cases of resulting trust, is the 

provider's lack of intention to benefit the recipient. It should be noted that there is a 

difference between a presumption that the provider did not intend to benefit the recipient 

and a presumption that the provider intended not to benefit the recipient. Only the former 

can explain all of the cases of resulting trust, including those in which the provider did 

not form any relevant intention. The latter presumption, though preferable to the theory 

of presumed intention to create a trust, still requires a positive intention on the part of the 

provider.

L Ignorance

This part is called 'ignorance' in the same sense that Professor Birks has used the term: 74 

to describe cases where property has been transferred to another without the knowledge 

of the beneficial owner of that property. The earliest cases of resulting trust and 

ignorance involved the purchase of land using other people's money without their 

consent. This is a small, but logical, extension of the traditional resulting trust in favour 

of the person who advances the purchase-money. 75 In none of these cases can an 

intention to create a trust be inferred. The ignorance of the providers means that the only 

possible inference, capable of giving rise to a resulting trust, is that they did not intend to 

benefit the recipients of the property.

In Ryall v. Ryall,76 the executor had received the assets from the estate and used 

them to purchase land in his own name. After his death, the testator's legatees brought a

74 Birks, pp. 140-1.
75 Dyer v. Dyer ( 1788) 2 Cox Eq. 92.
76 (1739) 1 Atk. 59.
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bill against the executor's heir at law to be paid their legacies out of the executor's real 

and personal estate. Their ignorance of the purchases did not prevent the application of 

the resulting trust. As Lord Hardwicke C. stated, "the means of coming at this by way of 

resulting trust is excepted out of the statute of frauds; if the estate is purchased in the 

name of one, and the money paid by another, it is a trust notwithstanding there is no 

declaration in writing by the nominal purchaser".77

In Lane v. Dighton™ a husband had persuaded the trustees of the marriage 

settlement to let him have half of the trust assets, which he used to purchase land in his 

own name. Under the trust, he was only entitled to the interest on the assets for life, the 

remainder belonging to his wife and their children. Despite their ignorance of the 

transaction, 79 they recovered the property on the principle that, "if A. buys land in the 

name of B., A. may prove that he paid the consideration, and there will be a resulting trust 

for him". 80

In Williams v. Williams* { a father purchased lands and, without his knowledge, 

the conveyance was taken in his son's name. The son and the solicitor had honestly, but 

mistakenly, believed this to be in accordance with the father's wishes. If the father had 

directed the conveyance into the name of his son and said nothing more, the presumption 

of advancement would have applied. However, his ignorance of the conveyance to his 

son negated the possibility that he intended to benefit him, thereby rebutting the 

presumption of advancement and giving rise to a resulting trust. The outcome should 

have been reversed if the presumption of resulting trust was either that the father intended 

to create a trust or that he positively intended not to benefit his son.

There are three Canadian cases of resulting trust and ignorance. In Merchants 

Express Co. v. Morton?2 a hotel in Toronto was purchased with the proceeds from a train 

robbery in the U.S.A. The victims obtained an injunction, restraining the robbers from 

disposing of the hotel, on the basis of "the principle of resulting trust arising from the

77 Ibid. 59-60.
78 (1762) A mb. 409.
79 See Grant M.R/s comments on Lane v. Dighton in Lench v. tench ( 1805) 10 Ves. 511, 517.
80 Lane v. Dighton (1762) Amb. 409, 411, per Clarke M.R.
81 (1863)32Beav. 370.
82 (1868) 15 Gr. 274.
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purchase of property by one with the moneys of another, and upon the principle of the 

Court following moneys or other property; and fastening upon them in favour of the true 

owner."83 This was followed in Re Kolari?4 where assets purchased by a bank teller, 

with money stolen from her former employer, were recovered by the employer on the 

basis that a "resulting trust arises where property is obtained by fraud or theft." 85 In 

Sharp v. McNeil*** a partner secretly used partnership money to purchase land in the 

name of his sister. The partners became insolvent and the curator of their estate 

recovered the land. Townshend C.J. stated: 87

"The law is not so helpless as to leave the party wronged without a remedy, and it holds 
the person to whom such a conveyance has been made as a trustee for the rightful owner. 
In other words a resulting trust follows."

El Ajou v. Dollar Land Holdings /?./.c\ 88 is a recent case which may herald a 

revival of the application of the resulting trust to these situations. The plaintiff's agent 

was bribed to invest over thirteen million dollars of the plaintiff's money in worthless 

shares. The money was passed through several accounts in different countries before 

some of it was invested in land owned by the defendant. Millett J. considered the 

question of the plaintiff's right to trace the money in equity and was of the opinion that 

the misappropriation of his money gave rise to "an old-fashioned institutional resulting 

trust." 89

u. Incapacity

In cases of ignorance, the plaintiff has no intention to benefit the recipient because he or 

she is unaware of the transfer. There is a similar absence of intention to benefit the 

recipient when the provider lacks the legal or mental capacity to consent to the transfer. 

In Goodfellow v. Robertson, property was transferred while the owner may have been 

suffering from an "unsoundness of mind".90 Spragge C. relied on Ryall v. Ryall, in which

83 Ibid. 278, per Spragge V.C.
84 (1981)36O.R. (2d)473.
85 Ibid. 478, per Stortim D.C.J.
86 (1913) 15 D.L.R. 73 (N.S.S.C.A.D.); affd (1915) 70 D.L.R. 740 (S.C.C.).
87 Ibid. 75.
88 [1993] 3 All E.R. 717; rev 'd [1994] 2 All E.R. 685.
89 Ibid. 734.
90 (1871) 18 Gr. 572, 574, per Spragge C.
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the providers were unaware of the transfer,91 to conclude that a resulting trust could apply 

where the provider lacked capacity, because, in both cases, the owner does not have "an 

assenting mind".92 The evidence of incapacity does not rebut the presumption of 

resulting trust, but confirms it. One would expect the opposite to be true if the 

presumption was of an intention to create a trust

iii. Mistake

There are many cases in which property has been transferred by mistake and the court has 

declared the recipient to be a trustee for the transferor. 93 However, the courts have rarely 

classified the trust in this situation. In two cases, the trust was expressly identified as 

resulting: El Ajou v. Dollar Land Holdings 94 and Clelland v. Clelland.95

As discussed above, El Ajou v. Dollar Land Holdings is a case of ignorance in 

which the plaintiffs agent had been bribed to purchase worthless shares. Millett J. also 

considered the plight of other victims of the defendant's fraud, who had themselves paid 

their money under a fraudulently induced mistake and could not rely on an agent's breach 

of fiduciary duty. His lordship stated obiter: 96

"It would, of course, be an intolerable reproach to our system of jurisprudence if the 
plaintiff were the only victim who could trace and recover his money. Neither party 
before me suggested that this is the case; and I agree with them. But if the other victims 
of the fraud can trace their money in equity it must be because, having been induced to 
purchase the shares by false and fraudulent misrepresentations, they are entitled to 
rescind the transaction and revest the equitable title to the purchase money in themselves, 
at least to the extent necessary to support an equitable tracing claim . . . But, if this is 
correct, as I think it is, then the trust which is operating in these cases is not some new 
model remedial constructive trust, but an old-fashioned institutional resulting trust."

The other victims' mistake, like the plaintiff's ignorance, proved the lack of intention to 

benefit the recipients necessary for the resulting trust.

In the Canadian case of Clelland v. Clelland, the plaintiff and defendant went 

through an invalid ceremony of marriage. While the plaintiff was in England during the 

second world war and the parties believed they were legally married to each other, he

91 Above, pp. 24-5.
92 (1871) 18 Gr. 572, 575, per Spragge C. Also see tench v. tench ( 1805) 10 Ves. 511, where a 

wife's incapacity as feme covert made her consent irrelevant.
™ Eg. Leuty v. Hillas (1858) 2 De G.&J. 110; Craddock Brothers v. Hunt [1923] 2 Ch. 136 

(C.A.); Chase Manhattan Bank N.A. v. Israel-British Bank (London) Ltd. [1981] Ch. 105; Blacklocks v. J.B. 
Developtnents (Godalming) Ltd. [1982] Ch. 183.

94 [1993]3A11E.R. 717.
9:> [1945] 3 D.L.R. 664 (B.C. C.A.); aff g [1944] 4 D.L.R. 703.
96 [1993] 3 All E.R. 717,734.
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transferred practically all of his assets to the defendant or into their joint names. His 

reason for doing so was to provide for his wife in the event of his death. Upon the 

breakdown of their relationship, the plaintiff obtained a declaration that the defendant 

held her interest in the transferred assets in trust for the plaintiff.

The British Columbia Court of Appeal held that there was a presumption of 

resulting trust, which was affirmed by evidence that the plaintiff intended to give only a 

right of survivorship and no "present beneficial interest at all." 97 The difficulty with this 

approach is that proof of the intention to give a right of survivorship should partially 

rebut the presumption of resulting trust to the extent of that right of survivorship. 98

The trial judge had also concluded there was a resulting trust, but by a somewhat 

different route:99

"The parties agree that there is no presumption of advancement in respect of transfers 
made by a man to a woman who is not his wife with one qualification. Counsel for the 
defendant submits that the presumption of advancement rests on intention, and while it is 
true that no presumption of advancement arises in respect of such a transfer, yet if the 
transferor thought the transferee to be his wife, then his intention governs the construction 
of his act, and the presumption is the same as if she were his wife. I do not think this is 
so. I think the law is that if he is so mistaken, then the mistake excludes intention. . . . 
The mistake here was, as I see it, fundamental or basic. I find that all the plaintiff did, he 
did on the underlying assumption that the defendant was his wife and she was not."

The trial judge's reasoning supports the declaration of resulting trust of the defendant's 

entire interest in the property. The intention to grant of a right of survivorship, which 

would otherwise partially rebut the presumption of resulting trust, is vitiated by proof of 

the plaintiff's mistake. 1(X) Although the mistake cannot support an inference that the 

plaintiff intended to create a trust of that right, it does prove a lack of intention to benefit 

the defendant.

iv. Unenforceable intention

Hodgson v. Marks 101 is a case in which an intention to create a trust was unenforceable. 

The plaintiff had transferred her house to her lodger and intended that he should hold the

97 [1945] 3 D.L.R. 664, 666, per Robertson J.A.
98 Fowkes v. Pciscoe (1875) 10 Ch.App. 343,351; Napier \. Public Trustee ( 1980) 32 A.L.R. 

153, 158; Jacobs' Law of Trusts, p. 277; Ford & Lee, pp. 977-8. See Davies v. National Executors [1912] 
V.L.R. 397,406.

99 [1944] 4 D.L.R. 703, 706-7, per Macfarlane J.
100 Cf. Street v. Hallett ( 1874) 21 Gr. 255, 259-60, where a woman's claim for a resulting trust 

failed in spite of the finding that she would not have advanced the purchase money to the defendant had she 
known her marriage to him was invalid due to his bigamy.

101 [1971] 1 Ch. 892.
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house in trust for herself. The express trust was ineffective because it was not made in 

writing as required by subsection 53(1) of the Law of Property Act 1925. The Court of 

Appeal held that the plaintiff was the beneficiary of a resulting trust: 102

"[T]he evidence is clear that the transfer was not intended to operate as a gift, and, in 
those circumstances, I do not see why there was not a resulting trust of the beneficial 
interest to the plaintiff, which would not, of course, be affected by section 53(1). It was 
argued that a resulting trust is based upon implied intention, and that where there is an 
express trust for the transferor intended and declared - albeit ineffectively - there is no 
room for such an implication. I do not accept that. If an attempted express trust fails, 
that seems to me just the occasion for implication of a resulting trust, whether the failure 
be due to uncertainty, or perpetuity, or lack of form. It would be a strange outcome if the 
plaintiff were to lose her beneficial interest because her evidence had not been confined 
to negativing a gift but had additionally moved into the field forbidden by section 53(1) 
for lack of writing."

This was not a case concerning the presumption of resulting trust, because there 

was proof of the transferor's intention. Her intention to create a trust was significant 

because it proved the lack of intention to transfer the beneficial interest. The court had 

evidence of the transferor's intention to create a trust for herself and identified the 

absence of intention to benefit the recipient as the essential element which gave rise to the 

resulting trust. 103 The presumption of resulting trust cannot be of a different intention 

than that which, when proven, gives rise to the resulting trust.

v. Improbable intention

There are other cases where the construction of an intention to create a trust is possible, 

but not probable, thereby making it difficult to infer an intention to create a trust. This 

problem is easily avoided by the realisation that the relevant question is not whether the 

provider intended to create a trust, but whether he or she intended to benefit the recipient. 

In Re Vinogradoff 104 and Re Muller, 105 the intention to create a trust was highly 

improbable because the recipients were less than seven years old at the time. It was 

argued in Re Vinogradoff that the provider must have known about section 20 of the Law 

of Property Act 1925 (which makes void the appointments of infants as trustees) and 

therefore could not have intended to create a trust. Farwell J. rejected this argument and

102 Ibid. 933, per Russell L.J.
103 This simple explanation of the case renders redundant the more complex explanation in Birks, 

pp. 61-2; as Birks later recognised in "Resulting Trusts", pp. 363-4.
104 [1935] W.N.68.
105 [ 1953] N.Z.L.R. 879.
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held that the section "did not operate to make any difference to the presumption." 106 This 

was followed in Re Muller, where Northcroft J. held that "a benefit to the children has not 

been shown to have been intended, and they must be regarded as trustees". 107

In Lattimer v. Lattimer,^ a mother purchased real property in the joint names of 

herself and her son. Although the mother had instructed her solicitor to obtain title this 

way and she and her son had executed a mortgage of the property, she did not understand 

what joint ownership meant. Grange J. stated, "Having observed both mother and son 

giving evidence I am satisfied that both could have signed the mortgage without knowing 

how title was taken." 109 The son failed to rebut the presumption of resulting trust. He 

was unable to show that his mother had intended a gift, but the outcome might well have 

been different if the issue was whether his mother intended to create a trust.

Brown v. Brown 110 is very similar. A mother contributed to the purchase of a 

house in the name of her sons (and may not have been aware that legal title was taken in 

their names only). The evidence showed that the parties had not "thought through the 

consequences of their transaction, or made any agreement about title to the land that was 

being purchased." 111 The court concluded that the mother "did not have any intention 

concerning the potential ownership of the" property. 112 Although the presumption of 

advancement was applied in favour of the sons, the majority held it was rebutted by the 

fact that the mother "did not intend to make a gift (or a loan) to her sons." l B

In these cases, the courts focused on the essential element of the resulting trust: 

the absence of the provider's intention to benefit the recipient of the property. There was 

no need to impute a possibly fictional intention to create a trust to people who had failed 

to appreciate the relationships created by their transactions.

It is of interest that Kirby P. dissented in Brown v. Brown because the 

presumption of advancement had not been adequately rebutted, there being no evidence

106 [1935] W.N. 68.
107 [1953] N.Z.L.R. 879,883.
108 (1978)82D.L.R. (3d) 587 (Ont).
109 Ibid. 589.
110 (1993) 31 N.S.W.L.R. 582 (C.A.).
1 * J Ibid. 586, per Gleeson C.J.
112 Ibid. 587, per Gleeson C.J.
113 Ibid. 591, per Gleeson C.J.
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"that the mother positively intended not to make a gift to her sons." 114 This vividly 

demonstrates the importance of stating the presumption of resulting trust in negative, 

rather than positive terms (i.e. 'not intended' instead of 'intended not'). 1 15 The finding of 

"no intention to give' is a fact, which displaces the inferences arising in the absence of 

evidence regarding intention. This fact is sufficient to both confirm the presumption of 

resulting trust and rebut the presumption of advancement. l 16

(c) Intention to purchase

It is often said that a resulting trust will not arise in favour of a contributor to the 

purchase price unless he or she made the contribution "in the character of a purchaser". 117 

This does not mean that the contributor must have intended to purchase the property in 

question. As established in Ryall v. Ryall and many of the other cases discussed above, 

the resulting trust can arise in favour of the contributor even though he or she was 

unaware of the contribution having been made. 118 The expression really means that the 

presumption of resulting trust will not apply if the contribution was intended to be a gift, 

loan 1 19 or payment for some other purpose.

This issue was examined in Goodfellow v. Robertson, where the intention to 

purchase may have been impossible because of the contributor's mental incapacity. 

Spragge C. thought that the resulting trust could still apply: 12°

"It could scarcely lie in the mouth of a person so appropriating his money to deny it in a 
case where the application of the rule would be for the benefit of the owner of the money; 
it is a trust resulting by operation of law, and it does not seem to be necessary to prove 
that the money was advanced by its owner in order to its application in the purchase of 
the land. If such proof were necessary, an assenting mind on his part would necessarily 
have to be shewn; and in the case of the money of a lunatic, the rule could not apply. In 
nearly all the cases certainly the money was advanced by the nominal purchaser for the 
purpose of making the purchase; but there are some cases in which this was not the case; 
Ryall v. Ryall was one of these."

114 Ibid. 601,perKirbyP.
115 Cf. Alien v. Snyder [1977] 2 N.S.W.L.R. 685,698.
116 See p. 38 below.
117 Bateman TV v. Bateman [1970J N.Z.L.R. 453, 460, per Turner J. See Aveling v. Knipe ( 1815) 

19 Ves. 44l;Davies v. National Executors [1912] V.L.R. 397; Clark v. Maclnnis [1953] O.W.N. 551; 
Hussey v. Palmer [1972] 1 W.L.R. 1286, 1293 (C.A.); Calverley v. Green, (1984) 56 A.L.R. 483, 485; 
Lewin on Trusts, p. 130; Waters, p. 305; Ford & Lee, p. 971; Gray, p. 390.

118 Also see Scott v. Scott (1963) 109 C.L.R. 649,663-4.
119 In re Sharpe [1980] 1 W.L.R. 219; Lewin on Trusts, p. 130; Jacobs' Law of Trusts, p. 270; 

Parker & Mellows, p. 190. Cf. Hussey v. Palmer [1972] 1 W.L.R. 1286, 1291-2.
120 (1871) 18 Gr. 572, 575.'
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B. PRESUMPTION OF ADVANCEMENT

1. Facts Giving Rise to the Presumption

Where facts exist which normally give rise to the presumption of resulting trust, the 

presumption will not apply if the parties are in a relationship which gives rise to the 

presumption of advancement. The existence of certain relationships (traditionally, where 

the provider was the recipient's father or husband) creates an inference that the provider 

intended to make a gift to the recipient. The application of the presumption of 

advancement has evolved over time and been modified by statute in many jurisdictions.

(a) Fathers and persons in loco parentis

It is well settled that a father's provision of property to his child gives rise to a 

presumption of advancement. 121 This has been extended to include property provided by 

someone standing in loco parentis to the recipient. 122 The reason for this treatment of the 

relationship between father and child may originally have been explained by the early 

doctrine of consideration. Consideration was needed to pass the use and the kinship of 

the feoffee, like a bargain and sale, provided a reason for the feoffment which would 

cause the use to pass. 123 This was rejected as a basis for the presumption of advancement 

by Eyre C.B. in Dyer v. Dyer (albeit reluctantly) and it was thought that the relationship 

of the parties was evidence which made it more likely that a gift was intended.

The presumption of advancement was attributed to the father's duty to make some 

provision for his children which would 'advance' them in the world and, therefore, would 

not apply if the provision had already been made. 124 Jessel M.R. described the father's 

duty as a "moral legal obligation", 125 which appears to have meant a duty which was not 

enforceable, but recognised by a court of equity as the source of the presumption. This 

provided the reason for extending the presumption of advancement to those standing in

121 Dyer v. Dyer ( 1788) 2 Cox Eq. 92, 93-4; Charles Marshall Pry. Ltd. v. Grimsley ( 1956) 95 
C.LR. 353, 363-4. See Waters, p. 315; Modern Equity, p. 245.

122 Ebrand v. Dancer ( 1680) 2 Ch.Cas. 26; Currant v. Jagc ( 1844) 1 Coll. 261; Bennet v. Bennet 
( 1879) 10 Ch.D. 474, 476-7; Charles Marshall Pty. Ltd. v. Grimsley ( 1956) 95 C.L.R. 353,364; Re 
Paradise Motor Co. Ltd. [1968] 2 All E.R. 625, 629 (C.A.).

123 Grey v. Grey ( 1677) 2 Swans. 594; Soar v. Foster ( 1858) 4 K.&J. 152; Wirth v. Wirth ( 1956) 
98 C.LR. 228, 237; Calverley v. Green, ( 1984) 56 A.L.R. 483, 487.

124 Elliot v. Elliot ( 1677) 2 Ch.Cas. 231; Grey v. Grey ( 1677) 2 Swans. 594, 600. See Ward v. 
lsint( 1701) Pr.Ch. 182; Lewin on Trusts, pp. 134-5.

125 Bennet v. Bennet ( 1879) 10 Ch.D. 474, 478.
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loco parentis, who were under "the duty of a father of a child to make a provision for that 

child", 126 and not extending it to mothers, 127 who were not under the same duty.

(b) Mothers

Although the presumption of advancement clearly applies to fathers, it was not 

established with the same degree of certainty that it did not apply to mothers. 128 In 

Garrett v. Wilkinson, Knight Bruce V.C. thought that the presumption of advancement 

"probably" applied to mothers. 129 In Sayre v. Hughes, Stuart V.C. stated: 13°

"It has been argued that a mother is not a person bound to make an advancement to her 
child, and that a widowed mother is not a person standing in such a relation to her child 
as to raise a presumption that in a transaction of this kind a benefit was intended for the 
child. But the case of a stranger who stands in loco parentis seems not so strong as that of 
a mother. . . . maternal affection, as a motive of bounty, is, perhaps, the strongest of all, 
although the duty is not so strong as in the case of a father, inasmuch as it is the duty of a 
father to advance his child. That, however, is a moral obligation, and not a legal one."

In Bennett v. Bennett, Jessel M.R. expressly rejected the reasoning in Sayre v. 

Hughes on the basis that mothers were not under an obligation to provide for their 

children and "equity does not presume an obligation which does not exist." 131 His 

lordship did think that, "in the case of a mother very little evidence beyond the 

relationship is wanted, there being very little additional motive required to induce a 

mother to make a gift to her child." 132 Jessel M.R.'s opinion appears to have prevailed 

and the presumption of resulting trust was applied to a purchase by a mother for her 

daughter as recently as 1989 in Sekhon v. Alissa. 133

The presumption of advancement is applied to the mother-child relationship in the 

U.S.A. on the basis that "an intention to make a gift to a child is as natural in the case of a 

mother as in the case of a father." 134 It has also been applied to mothers in several 

Australian and Canadian cases, 135 sometimes with the justification that there is now "an

126 Ibid. 477, per Jessel M.R.
127 Ibid. 478- Scon v. Pauly (1917) 24C.L.R. 274, 281-2; Pickem v. Metcalf{ 1932] N.Z.L.R. 

1278, 1282-3; Lattimer v. iMttimer (\<m) 82 D.L.R. (3d) 587, 590.
128 Lewin on Trusts, p. 139; Gray, p. 408; Parker & Mellows, p. 194.
129 (1848)2DeG.&Sm. 244, 246.
130 (1856) L.R. 5 Eq. 376,381.
131 (1879) 10 Ch.D. 474,478.
132 Ibid. 480.
133 [1989] 2 F.L.R. 94.
134 Scon on Trusts, §442; also see Restatement of Trusts, §442.
135 Rupar v. Rupar ( 1964) 46 D.L.R. (2d) 553 (B.C.); Cohen v. Cohen ( 1985) 60 A.R. 234; Re 

Dagle ( 1990) 70 D.L.R. (4th) 201, 208 (P.E.I.); Brown v. Brown ( 1993) 31 N.S.W.L.R. 582.
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obligation upon a mother to support her children." 136 However, the duty being referred 

to is statutory and, unlike the father's traditional obligation of advancement, it only lasts 

through the child's minority or further dependency.

Although the statutory duty of care does not itself provide a convincing reason for 

extending the presumption of advancement to mothers, the fact remains that there is 

today no difference between the duties fathers and mothers owe their children nor any 

reason to suppose that one parent is more likely to intend a gift than the other. 137 One 

can only assume that the equal treatment of mothers and fathers will become the order of 

the day. However, it should be considered whether the presumption of advancement 

ought to apply in all cases. Substantial gifts from elderly parents to children on whom 

they depend might well be circumstances of which equity should be suspicious. The way 

forward might be to look back to the 1848 case ofGarrett v. Wilkinson , 138 where Knight 

Bruce V.C. assumed that the presumption of advancement applied to mothers as well as 

fathers, but refused to apply the presumption in favour of a son who was a solicitor 

looking after his mother's financial affairs. The Vice-Chancellor said, "the very 

particular position in which the son stood towards his mother neutralises or prevents the 

application of the general rule, in my judgment." 139

(c) Spouses

It was at one time settled that there was a presumption of advancement on a transfer from 

husband to wife, 1 -10 but not from wife to husband. 141 This may have been based on a 

husband's duty to provide for his wife or on a judicial desire to protect the interests of 

economically dependent wives. 142 It was implied in Soar v. Foster, 14* that the 

presumption of advancement from husband to wife could not rest on the husband's moral 

obligation to provide for his wife. In that case, a man had married his deceased wife's

136 Re Dagle ( 1990) 70 D.L.R. (4th) 201, 208. Also see Cohen v. Cohen (1985) 60 A.R. 234, 
237; Brown v. Brown ( 1993) 31 N.S.W.L.R. 582, 599.

137 Brown v. Brown ( 1993) 31 N.S.W.L.R. 582.
138 (1848) 2 De G.&Sm. 244.
139 Ibid. 246.
140 In re Eykyn 's Trusts (1877) 6 Ch.D. 115, 118.
141 Re Curtis ( 1885) 52 L.T. 244, 245.
142 Pettitt v. Pettitt [1970] A.C. 777, 793.
143 (1858)4K.&J. 152.
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sister five years after such marriages were prohibited by statute. 144 Page Wood V.C. 

refused to apply the presumption of advancement to the void marriage, even though, 

"Any moralist would say that a man was bound to make provision for the woman with 

whom he had so cohabited." 145 If the presumption of advancement rested on the 

husband's duty, it must have been his legal duty to provide for his wife. 146

The presumption of advancement has been applied to a transfer from a man to a 

woman made in contemplation of their marriage. 147 The courts have consistently refused 

to apply the presumption of advancement to transfers between 'de facto spouses'. 148 

However, in Calverley v. Green, Gibbs C.J. would have extended the presumption of 

advancement to this situation on the basis that: 149

"The presumption should be held to be raised when the relationship between the parties is 
such that is more probable than not that a beneficial interest was intended to be conferred, 
whether or not the purchaser owed the other a legal or moral duty of support."

Murphy J. wanted to abandon the presumption of resulting trust altogether, 15° but he and 

Gibbs C.J. were in the minority on these issues.

The utility of the presumption of advancement from husband to wife has been 

called into question 151 and, in many jurisdictions, has been amended by legislation. 152 

There is clearly no longer any possible justification for applying different presumptions 

to men and women. There has also been criticism of the different treatment of spouses 

and de facto spouses, 153 but it should be remembered that de facto spouses are not treated 

as exceptions to the rule. The presumption of resulting trust applies to them as it does to 

most people, including married women, unless modified by statute. In equity, only 

husbands and parents are not protected by the presumption.

144 Lord Lyndhurst's Act 1835, 5&7 Will. 4, c. 54.
145 (1858)4K.&J. 152,161.
146 Maxton, (1986) 12 N.Z.U.L. Rev. 79, 82-4.
147 Moate v. Moate (1948) 2 All E.R. 486; Wirth v. Wirlh, ( 1956) 98 C.L.R. 228, 237. See Lowe, 

(1976) 120 SolJ. 141.
148 Napier v. Public Trustee ( 1980) 32 A.L.R. 153; Calverlev v. Green ( 1984) 56 A.L.R. 483.
149 (1984) 56 A.L.R. 483,487-8. 
15^ Above, p. 17.
151 Pettin v Pettin [1970] A.C. 777, 793, 811; Rathwell v. Rathwell ( 1978) 83 D.L.R. (3d) 289, 

304 (S.C.C.J; Re Dagle ( 1990) 70 D.L.R. (4th) 201, 207; Gray, p. 408.
152 Eg. Alberta Matrimonial Property Act, R.S.A. 1980, c. M-9, s. 36. See Waters, pp. 313-14, 

361-3; Ford & Lee, p. 991.
153 Calverley v. Green ( 1984) 56 A.L.R. 483,488, 498-9; Maxton, (1986) 12 N.Z.U.L. Rev. 79.
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2. The Fact Being Presumed

The presumption of advancement has been described as nothing more than a situation to 

which the presumption of resulting trust does not apply. 154 Another view is that the 

presumption of advancement operates because the relationship between the parties "is no 

more than a circumstance of evidence which may rebut the presumption of resulting 

trust." 155 It is undoubtedly true that the relationship is an additional fact nullifying the 

inference that the provider did not intend to benefit the recipient. However, it also raises 

an inference that the provider intended to make a gift. 156 As Spence J. stated in 

Goodfriendv. Goodfriend: 157

"When, however, the relationship between the transferor and transferee is husband and 
wife, or father and child, there is a presumption of advancement, that is, that the 
transferor intended to make a gift of the subject-matter of the transfer to the transferee."

The presumptions of resulting trust and advancement are not exactly converse 

inferences. The former is that the recipient was not intended to have the beneficial 

ownership of the property; the latter that it was intended as a gift. There is at least one 

other possibility: the creditor-debtor relationship, in which the beneficial ownership was 

intended to pass, but was to be paid for. 158 Evidence of the intention to create a debt 

rebuts both the presumption of resulting trust159 and the presumption of advancement, 160 

by showing both that the recipient was intended to enjoy the benefit of the property and 

that no gift was intended.

Seldon v. Davidson 161 demonstrates the independent nature of the presumption of 

advancement. The plaintiff pleaded that she had made a loan to the defendant, her 

chauffeur-handyman at that time. The defendant acknowledged receiving the money, but

154 Martin v. Martin ( 1959) 110 C.L.R. 297,303-4; Calverley v. Green (1984) 56 A.L.R. 483, 
485-6,492,498, 500.

155 Pettitt v. Pertitt [1970] A.C. 777, 814, per Lord Upjohn. See Dyer v. Dyer ( 1788) 2 Cox Eq. 
92, 93^; Scott v. Pauly (1917) 24 C.L.R. 274, 281-2.

156 Re Eykyns Trusts ( 1877) 6 Ch.D. 115, 118; Sidmouth v. Sidmoulh ( 1840) 2 Beav. 447,454; 
Soar v. Foster ( 1858) 4 K.&J. 152, 160-1; Bennet v. Bennet ( 1879) 10 Ch.D. 474, 476-7; Davies v. National 
Executors [1912] V.L.R. 397; Charles Marshall v. Grimsley ( 1956) 95 C.L.R. 353,364; Maitland, p. 78; 
Lowe, (1976) \2QSolJ. 141, 141-2; Waters, p. 313; Hackney, p. 150; Gardner, p. 57; Keeton & Sheridan, 
p. 198; Pettit, pp. 132-3.

157 [1972] S.C.R. 640, 22 D.L.R. (3d) 699,703.
158 Riddall, p. 206; see Sekhon v. Alissa [1989] 2 F.L.R. 94, 99.
159 Hussey v. Palmer [1972] 1 W.L.R. 1286, 1292 (Cairns L.J., dissenting); Re Sharpe [1980] 1 

W.L.R. 219, 223; Jacobs'Law of Trusts, p. 275; Gray, p. 404; Keeton & Sheridan, p. 197.
160 Re Whitehouse (1888) 37 Ch.D. 683; Lemn on Trusts, p. 138.
161 [1968J2A11E.R. 755(C.A.).
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alleged it was a gift. The Court of Appeal, on an interlocutory motion, decided that the 

burden of proof was on the defendant, who must therefore begin the case: 162

"Payment of the money having been admitted, prima facie that payment imported an 
obligation to repay in the absence of any circumstances tending to show anything in the 
nature of the presumption of advancement. This is not a case of father and child, or 
husband or wife, or any other such blood relationship which could give rise to a 
presumption of advancement."

This shows how the presumption of advancement, being an inference that a gift was 

intended, can be applied to cases having nothing to do with the resulting trust. 163

C PRINCIPLE OF RESULTING TRUST

There is an important distinction between the presumption of resulting trust and the 

resulting trust itself. This distinction was clearly drawn in Hodgson v. Marks, where the 

Court of Appeal was "not concerned with the debatable question whether on a voluntary 

transfer of land by A to stranger B there is a presumption of a resulting trust/' 164 The 

resulting trust arose independently of the presumption because it was proven that the 

transfer "was not intended as a gift". 165

The presumption is an inference of a fact drawn from the existence of other facts, 

whereas the resulting trust is the equitable response to those facts, proven or presumed. 

The facts which give rise to the presumption of resulting trust are (i) a transfer of 

property to another, (ii) for which the recipient does not provide the whole of the 

consideration. The facts which give rise to the resulting trust itself are (i) a transfer of 

property to another, (ii) in circumstances in which the provider does not intend to benefit 

the recipient. It should be noted that the first fact (a transfer of property) is the same in 

both cases, but the second is not.

There are two things to note about this difference. First, the lack of consideration 

required for the presumption is not a requirement for the resulting trust. 166 Secondly, the 

lack of intention to benefit the recipient required for the resulting trust is precisely the

162 Ibid. 757, per Willmer L.J.
163 Cf. Jacobs' LMW of Trusts, p. 270; and see Black v. S. Freedman & Co. ( 1910) 12 C.L.R. 105, 

109, where a man paid stolen money to his wife and Griffith C.J. used the presumption of advancement to 
infer that she had not given value for the payment.

164 [1971] 1 Ch. 892, 933, per Russell L.J.
165 Ibid., per Russell L.J.
166 See, e.g., Barclays Bank Ltd. v. Quistclose Investments Ltd. [1970] A.C. 567; discussed in 

chapter III, below.
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fact being inferred when the presumption is applied. In other words, the resulting trust 

always requires that (i) property has been transferred to another167 and (ii) the provider 

did not intend to benefit the recipient, but the existence of the second fact may be inferred 

where the recipient did not provide the whole consideration for the transfer.

It should also be noted that the presumptions of resulting trust and advancement 

do not apply if the question whether the provider intended to benefit the recipient can be 

answered from the evidence. 168 Lord Upjohn said that the ''presumption of a resulting 

trust is no more than a long stop to provide the answer when the relevant facts and 

circumstances fail to yield a solution." 169 As Lamm J. stated, "Presumptions may be 

looked on as the bats of the law, flitting in the twilight but disappearing in the sunshine of 

actual facts." 17°

This is sometimes overlooked. For example, in Brown v. Brown, where the 

presumption of advancement was rebutted by evidence that the mother did not intend to 

make a gift or loan to her sons, Gleeson C.J. concluded: "Since there was no operative 

presumption of advancement, the basic presumption of resulting trust applied." 171 How­ 

ever, proof of the provider's intention leaves nothing to presume. Care should be taken to 

keep the presumption of resulting trust separate from the trust itself. Their confusion 

tends to obscure the nature of each and the fact that the resulting trust can apply even 

though the presumption does not (e.g. where it is precluded by statute, 172 the recipient has 

given consideration for the transfer, or the presumption of advancement applies).

1. The Role of Intention

It has long been accepted that resulting trusts arise by operation of law. 173 However, 

there are many who pay only lip service to this concept and really conceive of the

167 Vandervell (No. 2) [1974] Ch. 269, 294.
168 Pettit v pettit [1970] A.C. 777, 823; Scott v. Pauly (1917) 24 C.L.R. 274; Muschinsld v. 

Dodds ( 1985) A.LJ.R. 52, 64 (H.C.A.); Gray, p. 402.
169 Vandervell v. I.R.C. [1967] 2 A.C. 291, 313.
170 Mackowik v. Kansas City (1906) 94 S.W. 256, 262; quoted in Gray, p. 402.
171 (1993)31 N.S.W.L.R. 582, 591.
172 E.g. Law of Property Act 1925, s. 60(3); Alberta Matrimonial Property Act, R.S.A. 1980, c. 

M-9, s. 36(2): "the fact that property is placed or taken in the name of both spouses as joint owners is pnma 
facie proof that a joint ownership of the beneficial interest in the property is intended".

173 Willis v. Willis (1740) 2 Atk. 71; Withers v. Withers (1752) Amb. 151; Lane v. Dighton 
( 1762) Amb. 409 411- Barton v. Muir ( 1874) L.R. 6 P.C. 134, 145; Davies v. National Executors [1912] 
V.L.R. 397, 401; Martin v. Martin (1959) 110 C.L.R. 297, 304-5; Waters, p. 300.
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resulting trust as a case where the intention to create a trust is presumed. 174 Professor 

Waters asks, "The nature of the resulting trust is still the subject of some discussion, 

however; is it a trust which is concerned with the intent of the transferor of the property, 

or does it describe a trust obligation imposed by law?" 175 These two options are not 

contradictory and the resulting trust is really both, because it is dependent on the 

provider's intention, but not the intention to create a trust. Where the provider does not 

intend to benefit the recipient, the resulting trust arises by operation of law. 176 It is 

equity's response to the receipt of property by someone who was not intended to have the 

benefit of that property. 177

A proper understanding of the nature of the presumptions and the distinction 

between the presumption and principle of resulting trust is essential to their proper 

application. As Birks states, "There is a fine but important distinction between intent 

conceived as creative of rights, as in an express trust or a contract, and intent conceived 

as a fact which, along with others, calls for the creation of rights by operation of law." 178 

If the resulting trust was created by the presumed intention that it should exist, it could 

not properly be applied whenever that intention was impossible, improbable or 

unenforceable. 1 he court would then be forced to either resort to the presumption of a 

fictional intention or deny the appropriate relief. The problem created by this 

misunderstanding would be similar to the vexation caused by treating quasi-contractual 

obligations as implied contracts. 17y It is a problem which is entirely avoidable by a 

proper understanding of the resulting trust.

2. The Recipient's Intention

In most cases of resulting trust, the only relevant intention is that of the provider. 18° The 

presumptions of resulting trust and advancement are inferences of the provider's intention

174 E.g. Jacobs' IMW of Trusts, p. 263; Gray, p. 386.
175 Waters, p. 18. Also see Alien v. Snyder [1977] 2 N.S.W.L.R. 685, 698.
176 Daviesv. National Executors [1912] V.L.R. 397, 401.
177 See Cooke v. Smith (1890) 45 Ch.D. 38,41-42 (Kekewich J.); affd [1891] A.C. 297; Niles v. 

[1947] 2 D.L.R. 248, 256; 48 Hals. (4th ed.) §605.
178 Birks, p. 65.
179 See Birks, pp. 34-9.
180 Cowcher v. Cowcher [1972] 1 W.L.R. 425,431; Calverley v. Green (1984) 56 A.L.R. 483, 

488-9; Muschinski v. Dodds ( 1985) A.L.J.R. 52, 54; Gray, p. 402.
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and it is the lack of his or her intention to benefit the recipient which attracts the resulting 

trust itself. The recipient's intentions are usually irrelevant and the presumptions and 

resulting trust can apply even though he or she is unaware of the receipt of the property in 

question. 181 There are, however, three situations in which the recipient's intention or 

knowledge can affect the application of the resulting trust.

(a) Bona fide purchase

The first and most important situation in which the recipient's knowledge is relevant is 

where the legal ownership of the property subject to the resulting trust is acquired for 

value by a bona fide purchaser. So long as the recipient has acted in good faith and 

without notice of the trust or the circumstances giving rise to that trust, I82 his or her claim 

will prevail over that of the resulting trust beneficiaries.

(b) Contract

The second situation is much like the first. The defence of bona fide purchase is 

normally reserved for cases involving at least three parties: where the legal owner of 

property, which is subject to an equitable interest in favour of the plaintiff, transfers the 

legal ownership to the defendant. A related principle can apply in two-party situations. 

As becomes apparent in chapter III, resulting trusts can arise even though the property 

was transferred pursuant to a valid contract. Like the recipient in a three-party situation, 

the recipient directly from the resulting trust claimant is not affected by that trust if he or 

she acquired the property for value in good faith and without notice. In the U.S.A., the 

defence of bona fide purchase applies in both situations. 183 Although the English 

position is not free from doubt, it may be that the recipient in the two-party situation is 

protected through the law of contract, rather than the defence of bona fide purchase. 184 

This is considered further below, 185 but, either way, the recipient's knowledge will be

181 Birch v. Blagrave ( 1755) Amb. 264; Childers v. Childers (1857) 1 De G.&J. 482; Standing v. 
Doming (1885) 16 Ch.D. 282; Re Vinogradoff [19351 W.N. 68; Re Muller [1953] N.Z.L.R. 879; 
Tattersfield v. Leo Tattersfield Lid. ( 1980) 7 N.Z. Recent L. 79. See Restatement of Trusts, §440, comment 
f; Waters, a 299, fn. 2.

182 See Barclays Bank v. Quistclose Investments [1970] A.C. 567.
183 Sec Restatement of Restitution, § 172; Scott on Trusts, §474.
184 Burrows, pp. 472-4; Barker, in Birks, laundering and Tracing (1995) 191.
185 At pp. 141-3, 156-7, 190-3,260-1.
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important where he or she gave value for the property in question. 186

(c) Common intention

The recipient's intention can also be relevant where more than one person has contributed 

to the purchase. This is often encountered in cases involving the division of property on 

the breakdown of a marriage or similar relationship. The assets acquired during the 

relationship may be held in trust for the parties based on their 'common intention' 

regarding the beneficial ownership of those assets. Although their intentions may give 

rise to an express trust, the typical case involves real property, in which any express trust 

would be invalid for want of writing. 187 However, their common intentions may give rise 

to either a resulting or constructive trust.

i. Resulting trusts

Where their common intention gives rise to a resulting trust, it is because both parties 

provided the consideration for the acquisition of the property and their intentions are 

relevant as providers. As Gibbs CJ. stated in Calverley v. Green: 1 ®*

"Where one person alone has provided the purchase money it is his or her intention alone 
that has to be ascertained. . . . Where there are two purchasers, who have contributed 
unequal proportions, but have taken the purchase in their joint names, the intentions of 
both are material. Even if the parties had no common intention, the intentions of each 
may have to be proved, for the purpose of proving or negating that one intended to make 
a gift to the other."

However, as with parties to a contract, where there are two (or more) contributors 

to the acquisition of property, it may be that the relevant intentions are not their secret 

wishes, but those which have been manifested to the others. In Gissing v. Gissing, Lord 

Diplock stated: 189

"As in so many branches of English law in which legal rights and obligations depend 
upon the intentions of the parties to a transaction, the relevant intention of each party is 
the intention which was reasonably understood by the other party to be manifested by that 
party's words or conduct notwithstanding that he did not consciously formulate that 
intention in his own mind or even acted with some different intention which he did not 
communicate to the other party."

As Mason and Brennan JJ. said in Calverley v. Green, "When a common intention is in 

issue, it is not ordinarily to be found in an uncommunicated state of mind: it is to be

186 See Re Australian Elizabethan Theatre Trust (1991) 102 A.L.R. 681, 693.
187 Gissing v. Gissing [1971] A.C. 886, 905; Cowcher v. Cowcher [1972] 1 W.L.R. 425,431.
188 (1984) 56 A.L.R. 483,488-9. See Cowcher v. Cowcher [1972] 1 W.L.R. 425, 431; 

Muschinski v. Dodds ( 1985) A.L.J.R. 52, 54; Gray, p. 402.
189 [ 1971J A.C. 886,906.
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inferred from what the parties do or say." 19°

In Cowcher v. Cowcher, Bagnall J. suggested that the parties could agree that 

their contributions were being made in proportions other than they actually were. This 

would then give rise to a resulting trust by operation of law in accordance with their 

notional contributions. 191 This approach has been rightly criticised, 192 however, Bagnall 

J. also said that such an agreement was easiest to infer where the purchase price had been 

paid out of a common fund. 193 Although fictional contributions cannot give rise to a 

resulting trust, the parties' agreement regarding the ownership of a common fund can, on 

normal resulting trust principles, affect the ownership of property purchased with that 

fund. For example, where the sole contributor to a joint fund intends to give a joint 

interest to the other party, both parties are contributors to purchases made with that fund 

and a resulting trust may arise accordingly. 194

u. Constructive trusts

A common intention regarding the ownership of property can also support a trust in 

favour of a party who has not provided any consideration for the purchase or has 

provided a smaller proportion of the consideration than his or her share under the trust. 

There was at one time some confusion over the proper classification of such trusts, 

occasioned by the variety of speeches in Pettitt v. Pettitt and Gissing v. Gissing (and Lord 

Diplock's statement that it was unnecessary to distinguish between resulting, implied and 

constructive trusts because they were all excepted from the writing requirement of section 

53 of the Law of Property Act 1925). 195 Although this confusion has led to the 

classification of these trusts as resulting in Canada, 196 it is now accepted that they are 

constructive. 197 They are discussed further in the conclusion. 198

190 (1984) 56 A.L.R. 483, 496. Also see Springette v. Defoe ( 1992) 24 H.L.R. 552 (C.A.).
191 [1972] 1 W.L.R.425,431-2.
192 Re Densham [1975] 1 W.L.R. 1519, 1525; Alien v. Snyder [1977] 2 N.S.W.L.R. 685, 691-2.
193 [1972] 1 W.L.R. 425,437.
194 Jones v. Maynard [ 1951] Ch. 572. See Milroy v. Lord ( 1862) 4 De G.F.&J. 264; Gage v. 

King [1961] 1 Q.B. 188; In re Bishop [1965] Ch. 450; Jacobs' Law of Trusts, pp. 280-1.
195 Gissing v. Gissing [1971] A.C. 886,905.
196 Pettkus v. Becker ( 1980) 117 D.L.R. (3d) 257 (S.C.C.); See Waters, p. 360.
197 Grant v. Edwards [1986] Ch. 638, 646-7, 654 (C.A.); Lloyds Bankp.l.c. v. Rosset [1990] 2 

W.L.R. 867 877 (H L)- Hayton, in Youdan, Equity, Fiduciaries and Trusts ( 1989) 205, 228; Gardner, 
(1993) 109 L.Q.R. 263; Eekelaar, in Birks, The Frontiers of Liability, vol. 2 (1994) 204.

198 Below, pp. 244-50.
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D. SUMMARY

The presumption of resulting trust is that the provider of property to another did not 

intend to benefit the recipient. It is an inference of fact arising whenever property has 

been transferred to someone who has not provided the entire consideration for the 

transfer. Subsection 60(3) of the Law of Property Act 1925 may prevent the presumption 

from applying to gratuitous transfers of land, but this is unsettled. If it does, then the 

presumption only applies to land where some or all of the consideration for the transfer 

has been provided by someone other than the transferor or recipient.

The presumption of resulting trust does not apply where the provider is the 

husband or father of, or stands in loco parentis to, the recipient. It might not apply where 

the provider is the recipient's mother. Instead, the existence of the relationship gives rise 

to the presumption of advancement, which is an inference that the provider intended to 

make a gift to the recipient. Neither presumption applies if the question whether the 

provider intended to benefit the recipient can be answered from the evidence.

There is an important distinction between the presumption of resulting trust and 

the resulting trust itself. The resulting trust arises by operation of law when (i) property 

has been transferred to another and (ii) the provider did not intend to benefit the recipient. 

The presumption is merely an inference that this latter fact exists, which is drawn because 

the recipient did not provide all of the consideration for the transfer, whereas the resulting 

trust is an equitable response to the existence of that fact, whether presumed or proven.

Standing back from the necessarily complex detail, the simplest summary of the 

ideas operating in this field is that equity approaches some apparent gifts with suspicion. 

Within certain relationships, where 'advancement 1 is to be expected, it is not suspicious. 

In other cases, it presumes that a beneficial gift was not intended and, unless shown 

otherwise, acts on that presumption by imposing a trust to return the property to its 

provider. It will be seen in Part Two of this thesis that this fact being presumed and acted 

upon (that a beneficial transfer was not intended) creates a crucial link with a larger 

category of causes of action for restitution of unjust enrichment.



CHAPTER I I

TRUSTS WHICH FAIL

The previous chapter was about resulting trusts of apparent gifts. This one concerns the 

resulting trust which arises when an express trust fails to dispose of all the property 

conveyed to the trustees. Together, they describe the two most common situations in 

which resulting trusts arise. Megarry J. drew a marked distinction between them in Re 

VanderveWs Trusts (No. 2), 1 with his classifications of 'presumed' and 'automatic' 

resulting trusts. The division depends on whether the transfer of property to the recipient 

was made in trust: the resulting trust is 'presumed' where there is a transfer which "is not 

made on any trust" and 'automatic' where a transfer "is made on trusts which leave some 

or all of the beneficial interest undisposed of." 2

These two categories have long been recognised as the main situations in which 

resulting trusts arise, 3 but Megarry J. was the first to define and contrast presumed and 

automatic resulting trusts for the purpose of demonstrating that "they operate in different 

ways." 4 Where a transfer from A to B is not made in trust: 5

"[FJrom the absence of consideration and any presumption of advancement B is 
presumed not only to hold the entire interest on trust, but also to hold the beneficial 
interest for A absolutely. The presumption thus establishes both that B is to take on trust 
and also what that trust is."

Different rules are said to apply where the transfer is made on trusts which fail to 

completely dispose of the property: 6

"The resulting trust here does not depend on any intentions or presumptions, but is the 
automatic consequence of A's failure to dispose of what is vested in him. Since ex 
hypothesi the transfer is on trust, the resulting trust does not establish the trust but merely 
carries back to A the beneficial interest that has not been disposed of."

In Megarry J.'s scheme, the presumed resulting trust depends on the provider's 

presumed intention to make the recipient a trustee of the property for the provider. The 

automatic resulting trust, on the other hand, is merely the automatic re-direction of the

1 [1974] 1 Ch. 269, 288-96.
2 Ibid. 294, per Megarry J.
3 Lloyd v. Spillet ( 1740) 2 Atk. 148, 150.
4 Vandervell (No. 2) [1974] 1 Ch. 269, 289, per Megarry J.
5 Ibid. 294, per Megarry J.
6 Ibid., per Megarry J.
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failed express trust to return any remaining trust property to the provider. As discussed 

below, this classification was created for the purpose of explaining the speeches of Lord 

Upjohn and Lord Wilberforce in Vandervell v. Inland Revenue Commissioners.'1 It has 

been adopted, in whole or in part, by many academics in recent years,8 but there are some 

who criticise the division 9 or note it without acceptance. 10

It is suggested with great respect that the categories of presumed and automatic 

resulting trusts should be abandoned because there is no real distinction between the two. 

In both situations, the resulting trust arises by operation of law because the provider of 

the property did not intend to benefit the recipient. The classification made in Vandervell 

(No. 2) tends to obscure the true nature of the resulting trust and divert our attention from 

the essential issues involved.

It is argued in this chapter that: (i) the distinction between presumed and 

automatic resulting trusts is not adequately supported by Vandervell v. I.R.C.; (ii) the 

intention to create an express trust is not a satisfactory basis for distinguishing between 

the two categories of resulting trust; (iii) resulting trusts in both categories are dependent 

on whether the provider intended to benefit the recipient; and (iv) the resulting trust on 

the failure of an express trust is not merely the failure to dispose of the surplus, but an 

active response to the fact that the settlor did not intend to benefit the trustee. This 

chapter continues with a brief look at the reception of Megarry J.'s classification in 

Australia, Canada and the U.S.A. and concludes with a discussion of three other possible 

responses to the failure of an express trust: the rule in Hancock v. Watson, cy pres and 

bona vacantia.

A. INTERPRETING VANDERVELL v. I.R.C.

Vandervell (No. 2) was the third round of litigation concerning Mr. Vandervell's tax 

liability for dividends paid on shares in Vandervell Products Ltd. The 1958-1960

7 [1967] 2 A.C. 291.
8 Maxton, (1986) 12 N.Z.U.L.Rev. 79, 80; Hackney, pp. 153-4; Gardner, pp. 3-4, 55-7; Oosterhoff 

& Gillese, Text, Commentary and Cases on Trusts ( 1992,4th ed.) pp. 273-4; Hayton, The Law of Trusts 
(1993,2d ed.) p. 16; Modern Equity, p. 70; Pettit, pp. 59, 149-50.

9 Ford & Lee, p. 964; Riddall, pp. 191-207; Parker & Mellows, pp. 30-1.
10 Waters, pp. 19, 301; Keeton & Sheridan, pp. 210-14.
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dividends were the subject of Vandervell v. I.R.C. and the 1961-1965 dividends were the 

subject of Re VanderveWs Trusts11 and Vandervell (No. 2). In Vandervell v. I.R.C., the 

House of Lords decided that an option to purchase the shares was held on resulting trust 

for Mr. Vandervell, making him liable to pay surtax on the dividends.

In Vandervell (No. 2), Megarry J. created the categories of presumed and 

automatic resulting trusts as a means of understanding Vandervell v. I.R.C. The law lords 

did not make this classification themselves. It was Megarry J.'s explanation of their 

decision to declare a resulting trust without applying the presumption of resulting trust. 12 

Although Megarry J. was reversed by the Court of Appeal, 13 it is commonly accepted that 

they did not upset his classification of the resulting trust. 14 However, it should be noted 

that the Court of Appeal offered no support for this classification.

1. The Facts

Mr. Vandervell wanted to give money to the Royal College of Surgeons. In 1958, he 

transferred shares in Vandervell Products Ltd. to the College, which then granted an 

option to purchase those shares to Vandervell Trustee Ltd. (a trustee of several trusts, 

including a settlement in favour of Mr. Vandervell's children). From 1958 to 1960, 

Vandervell Products declared dividends on the College's shares. In 1961, the trust 

company exercised the option and, using money from the children's settlement, 

purchased the shares from the College. Over the next four years, dividends were declared 

and paid to the trust company.

Vandervell v. I.R.C. decided that Mr. Vandervell was liable to pay surtax on the 

dividends paid to the College because the trust company held the option to purchase on 

resulting trust for him during that period. As that litigation progressed, Mr. Vandervell 

became worried about possible surtax liability with respect to the dividends being paid to 

the trust company and, in 1965, executed a deed releasing any interest he might have in 

the shares to the trust company in trust for the children's settlement.

11 In re Vandervell's Trusts [1971] A.C. 912 (deciding that the Inland Revenue Commissioners 
could not be joined as defendants).

12 [1974] ICh. 269,293,295. See Vandervell v. I.R.C. [1967] 2 A.C. 291, 312-13, 317, 329.
13 [1974] 1 Ch. 269.
14 Megarry & Wade, p. 469, fn. 1; Waters, p. 301, In. 11; Jacobs' Law of Trusts, p. 263, in. 1.
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Mr. Vandervell died in 1967 and his estate was assessed for surtax on the 

dividends paid to the trust company before his deed of release was executed. His 

executors brought an action against the trust company to recover those dividends. In 

Vandervell (No. 2), Megarry J. held that the trust company had acquired the shares on 

trust and, because no effective trusts had been declared, held them on resulting trust for 

Mr. Vandervell. The Court of Appeal agreed with Megarry J. that the trust company had 

acquired the shares on trust, but allowed the appeal on the basis that there was a valid 

trust in favour of the children's settlement. 15

2. Megarry J.'s Interpretation

In Vandervell v. /./?.C, the House of Lords decided that Mr. Vandervell was the 

beneficiary of a resulting trust, even though he had wanted to rid himself of his interest in 

the trust property. That decision was reached without applying the presumption of 

resulting trust. For Megarry J., these conclusions were irreconcilable with the presumed 

resulting trust and could only be explained by the existence of another type of resulting 

trust operating on different principles.

It is respectfully suggested that Megarry J.'s interpretation of the speeches in 

Vandervell v. I.R.C. was based on two common misconceptions of the nature of the 

resulting trust. The first is the belief that the resulting trust of an apparent gift is based on 

the provider's presumed intention to create that trust. It was clear that Mr. Vandervell did 

not have this intention. However, his intention that the trust company should hold the 

option in trust for beneficiaries to be chosen later meant that he did not intend to benefit 

the trust company. As discussed in the previous chapter, this absence of intention to 

benefit the recipient is the true basis of the resulting trust of an apparent gift.

The second misconception is the confusion of the presumption of resulting trust 

with the resulting trust itself. Lord Upjohn doubted whether the presumption applied to 

an option to purchase, but found it unnecessary to decide that point because there was 

sufficient evidence of the actual intention of the parties: 16

15 [1974] 1 Ch. 269, 319-20, 325.
16 [19671 2 A.C. 291,315.
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"As I think the tacts and circumstances are sufficient tor this purpose without resort to 
this long stop presumption, it is unnecessary finally to decide whether the doctrine of 
resulting trust does apply to an option."

Megarry J. recognised that Lord Upjohn was using the terms 'presumption' and 

'doctrine' interchangeably, 17 but did not consider that he might be distinguishing between 

the presumption which gives rise to the resulting trust and the resulting trust itself: 18

"I do not then see how the application of the doctrine or presumption of resulting trusts to 
options can have been left undecided if it was decided that it was that doctrine or 
presumption that earned the beneficial interest in the option to Mr. Vandervell."

As discussed in the previous chapter, the resulting trust arises because the 

provider did not intend to benefit the recipient. There is no need to resort to a 

presumption of the provider's intention where it has been proved. This confusion of 

presumption and principle led Megarry J. to believe that Lord Upjohn had rejected one 

category of resulting trust in favour of another.

Megarry J. reached the same conclusion regarding Lord Wilberforce's statement 

that:^

"The transaction has been investigated on the evidence of the settlor and his agent and the 
facts have been found. There is no need, or room, as I see it, to invoke a presumption."

Megarry J. said: 20

"Now it seems to me this passage shows Lord Wilberforce as rejecting the application of 
what 1 have called the 'presumption' class of resulting trust and accepting that the case 
falls into what I have called the 'automatic' class."

However, Lord Wilberforce did not reject that class of resulting trust. The Court of 

Appeal had applied the presumption of resulting trust.21 Lord Wilberforce agreed with 

their judgments, 22 but preferred "a slightly different and simpler approach.'"23 The same 

principle of resulting trust was applied, but based on Mr. Vandervell's actual, rather than 

presumed, intention.

B. INTENTION TO CREATE AN EXPRESS TRUST

For Megarry J., the essential fact separating presumed and automatic resulting trusts is

17 [1974] 1 Ch. 269, 293.
18 Ibid., per Megarry J.
19 f 1967] 2 A.C. 291,329.
20 [1974] ICh. 269,295.
21 Vandervell v. I.R.C. [1966] Ch. 261, 292 (C.A.).
22 [1967] 2 A.C. 291,324.
23 Ibid. 329.
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whether the transfer was made on trust. Discussed in this section are three reasons why 

this is not an adequate basis for distinguishing between different categories of resulting 

trusts: (i) there is no clear distinction between the two situations, (ii) where an express 

trust fails, there is no trust capable of being re-directed to the settlor, and (iii) the transfer 

on trust creates no more than a presumption that the recipient was not intended to have 

the surplus for his or her own benefit.

1. No Clear Distinction

It can be difficult to tell whether a transfer is or is not made on trust. Vandervell v. I.R.C. 

was itself a borderline case. There had been no declaration of trust with respect to the 

option granted to the trust company and there was nothing about the transaction itself that 

indicated a trust. It was the evidence of Mr. Vandervell's financial advisors which 

revealed that the trust company was intended to be a trustee of the option for unidentified 

beneficiaries. This intention was not effective to create a trust because it was either an 

intention to create a trust in the future or an attempt to create a trust which failed for lack 

of certainty of objects. 24 In either case, there was no express trust, but merely proof that 

the trust company was not intended to receive the benefit of the option. 25 This is not a 

sufficient basis for making a fundamental distinction between this and other gratuitous 

transfers where there is an absence of intention to benefit the recipient. The fact that 

proof of the absence of intention arises in the context of an intended, but non-existent, 

trust does not justify the application of an entirely different set of principles.26

2. No Express Trust Exists

Megarry J. said that the automatic "resulting trust does not establish the trust but merely 

carries back ... the beneficial interest that has not been disposed of." 27 As mentioned 

above, Mr. Vandervell's intention was insufficient to create an express trust. It is there­ 

fore impossible for the resulting trust to merely re-direct a trust that he established.

Where, as in Vandervell v. I.R.C., there is an unsuccessful attempt to create a

24 [1974] 1 Ch. 269, 319 (C.A.); Modern Equity, pp. 94, 99; Waters, p. 107: "the trust fails to 
come into existence or, to put it differently, is void."

25 See Hodgson v. Marks [1971] 1 Ch. 892, 933 (C.A.); discussed above, pp. 28-9.
26 Ibid.
27 Vandervell (No. 2) [1974] 1 Ch. 269, 294.
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trust, the settlor has not created any obligations which bind the trustee with respect to the 

property and the resulting trust is created entirely by operation of law. 28 Maitland reveals 

the proper approach to this situation: 29

"I convey land unto and to the use of A and his heirs upon trust, but I declare no trust. 
Here the use does not result, for a use is declared in favour of A and therefore A gets the 
legal estate. But I have by the words 'upon trust' declared my intention that A is not to 
enjoy the land for his own behoof - on the other hand I have'not saddled him with any 
particular trust. Here a trust results for me."

The words, "upon trust", do not create a trust. The obligation to hold the property for the 

benefit of the settlor is imposed by equity because those words make it clear that the 

recipient was not intended to enjoy the benefit of the property. 30

The same principle applies when the settlor has created a valid trust which does 

not exhaust the trust property. Where a trust is completely executed or fails in part, the 

equitable obligations created by the settlor no longer bind the property remaining in the 

trustee's hands. The obligation to hold the remainder for the benefit of the settlor is 

created entirely by operation of law. 31

3. Presumption of Resulting Trust

Where trusts do not exhaust the trust property, there is not necessarily a resulting trust of 

the remainder, but only a presumption that the trustees were not intended to retain it for 

their own benefit.32 The role of intention is discussed in the next section. The point here 

is that the same rule applies regardless of the existence of the express trust obligation. 

Although the presumption of resulting trust is much stronger where a transfer is made on 

trust, this is a difference of degree, not kind.

In Re West,33 the residue of an estate had been granted to four persons on trusts 

which did not exhaust the property. Kekewich J. stated: 34

"It is impossible to say that because property is given to persons as trustees they therefore 
take no beneficial interest. That is contrary to all experience of the construction of wills, 
there being many instances of trustees taking beneficially. Nevertheless, there is a 
presumption that a gift in trust is not a beneficial gift. It is, however, not uncommon to 
find a gift of a fund charged with certain payments, or coupled with a condition that a

28 See Morice v. Bishop of Durham ( 1805) 10 Ves. 522, 536-7.
29 Maitland, p. 76.
30 Lewin on Trusts, pp. 115, 121.
31 See Bishop ofCloyne v. Young ( 1750) 2 Ves.Sen. 91, 96.
32 48 Hals. (4th ed.)"§614, p. 343.
33 [1900] ICh. 84.
34 Ibid. 87.
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certain amount be paid to a third person. Whether the charge takes effect by way of trust 
or condition, it is not intended to do more than give a certain amount out of the fund to 
another person."

The transfer on trust did "not settle the question", because it was still possible that ''the 

trustees were intended to take beneficially."35 In Re West, the fact that the testatrix 

created a trust for sale, indemnified the trustees and reimbursed them for their services 

indicated that they were not intended to take beneficially and, therefore, there was a 

resulting trust for the heirs and next of kin.

It has been doubted whether there is in fact such a presumption, some cases 

treating it instead as a rule of construction of the document. 36 Ether way, where there is 

no evidence of intention beyond the granting of property in trust, the court will assume 

that the trustee was not intended to enjoy the benefit of the remainder. However, slight 

indications of an intention to give can sometimes be sufficient to prove the contrary. 37

The presumption of resulting trust applies to executors in much the same way it 

does to express trustees. Under the Administration of Estates Act 1925, the personal 

representative of a testator is a trustee, for those who take on intestacy, "of the part of the 

estate not expressly disposed of unless it appears by the will that the personal 

representative is intended to take such part beneficially."38 This is essentially a statutory 

presumption of resulting trust in favour of those persons designated by the Act as the 

recipients of the residue of the estate on an intestacy.

At one time, the executor was entitled to keep the residue of any personal property 

undisposed of by the will, except where the testator intended otherwise,39 in which case it 

went to the next of kin. The Executors Act 1830 shifted the onus to the executor to prove 

that he or she was intended to receive the benefit the personal property. 40 Before 1926, 

real property was treated differently. There was once a strong presumption against

35 Ibid. 89, per Kekewich J.
36 Barrs v. Fewkes ( 1864) 2 H.&M. 60,66; In re Rees [ 1950] Ch. 204, 207 (C.A.); Moffit v. 

Moffit [1954] 2 D.L.R. 841, 846-7 (B.C.).
37 Croome v. Croome (1888) 59 L.T. 582 (C.A.); aff'd (1889) 61 L.T. 814; In re b'oord [1922] 2 

Ch. 519.
38 Administration of Estates Act 1925, s. 49(b).
39 Blinkhorn v. Feast ( 1750) 2 Ves.Sen. 27; Bishop ofCloyne v. Young (1750) 2 Ves.Sen. 91; 

Walton v. Walton ( 1807) 14 Ves. 318,321; Langham v. Sanford (1816) 19 Ves. 642, 646; Ellcock v. Mapp 
(1851) 3 H.L.C. 492, 507; Williams v. Arkle(\V15) L.R. 7 H.L. 606,615.

40 Ellcock v. Mapp (1851) 3 H.L.C. 492; Wittiams v. Arkle (1875) L.R. 7 H.L. 606, 615, 630; 
Parker & Mellows, p. 208.
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disinheriting the heir, which meant that if the beneficial interest in any real property was 

not clearly disposed of, there was a resulting trust for the heir. 41

C INTENTION TO BENEFIT THE TRUSTEE

Megarry J. stated that the automatic resulting trust "does not depend on any intentions or 

presumptions, but is the automatic consequence of the failure of the express trust to 

dispose of the trust property. 42 This is the central characteristic of the automatic resulting 

trust and that to which the most important objections are raised. The resulting trust arises 

in this situation precisely because the settlor did not intend to benefit the trustee. This is 

the same principle which applies to apparent gifts. The importance of the settlor's 

intention is discussed next, followed by a look at why it has been obscured in many cases.

1. The Importance of Intention

Although intention is supposed to be irrelevant to the automatic resulting trust, the 

question whether Mr. Vandervell intended to benefit the trust company was the central 

issue which divided the House of Lords in Vandervell v. I.R.C. and caused Lord Upjohn 

"so much difficulty".43 Megarry J. treated this question whether the option was granted 

on trust as a preliminary matter of categorisation. This approach may have a tendency to 

obscure the essential issue in this type of case.

Where there is an express trust which fails to exhaust the trust property, the 

resulting trust is not the automatic consequence of that failure, but is dependent on the 

intention of the settlor. Where it can be proven by admissible evidence that the trustee 

was intended to enjoy the benefit of the remainder, there will be no resulting trust. This 

has been established by a long line of authority which has come to be forgotten in the 

wake of Vandervell (No. 2).

In Cook v. Hutchinson,44 a father transferred property to his son on trusts which 

did not exhaust the property. Lord Langdale M.R. held that there was no resulting trust

41 Ackroyd v. Smithson ( 1780) I Bro.C.C. 503, 506; Nash v. Smith ( 1810) 17 Ves. 29, 33; Kellett 
v. Kellett (1815) 3 Dow. 248, 254.

42 Vandervell (No. 2) [1974] 1 Ch. 269, 294.
43 [ 1967J 2 A.C. 291,316.
44 (1836) 1 Keen 42.
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of the remainder: 45

"[Ajfter having carefully looked through the whole of this deed, I have come to the 
conclusion, considering the relation between the parties, and the object and purport of the 
instrument, that the father intended to part with all beneficial interest in the property, and 
that he meant his son to have the benefit of that part of the property of which the trusts 
are not expressly declared."

His lordship relied on the authority of King v. Denison46 and Hill v. Bishop of London47 

to reach this conclusion: 48

"In general, where an estate or fund is given in trust for a particular purpose, the 
remainder, after that purpose is satisfied, will result to the grantor; but that resulting trust 
may be rebutted even by parol evidence, and certainly cannot take effect where a contrary 
intention, to be collected from the whole instrument, is indicated by the grantor. ... the 
question whether there is or is not a resulting trust must depend upon the intention of the 
grantor."

King v. Denison concerned the difference between a devise charged with the 

payment of debts and a devise on trust to pay debts. However, the principle set out by 

Lord Eldon C., that there will be no resulting trust where the recipient was intended to 

retain the surplus, 49 is not restricted to charges, but also applies to express trusts. In Cook 

v. Hutchinson, the father had created a trust and not merely a charge, but this did not 

prevent the son from being beneficially entitled to the remainder. The question whether 

there is a resulting trust does not depend on whether a trust or a charge has been created, 

but, as Lord Langdale M.R. stated, "upon the intention of the grantor".50

The same principle was applied in Croome v. Croome,51 where a barrister had 

devised all his real estate to his brother on trusts which did not exhaust the whole. The 

Court of Appeal, following Lord Eldon in King v. Denison, held that the brother was 

entitled to the surplus. The language of the will showed "that it was not a devise for a 

particular purpose, or particular purposes and nothing more, but that the intention was 

that the brother should be something more than a mere trustee, and have a beneficial 

interest in it." 52

45 Ibid. 51.
46 (1813) 1 V.&B. 260.
47 (1738) 1 Atk. 618.
48 (1836) 1 Keen 42, 50, per Langdale M.R. The admissibility of evidence to rebut the resulting 

trust is discussed below, pp. 56-7.
49 King v. Denison (1813) 1 V.&B. 260, 272-3.
50 (1836) 1 Keen 42, 50.
51 (1888)59L.T. 582.
52 Ibid. 585, per Bowen L.J.
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The principle was also applied in Re Foord,53 where a testator gave the residue of 

his estate to his sister in trust to pay his wife an annuity. Sargant J. held that there was no 

resulting trust of the surplus. The question addressed by the court was not whether the 

testator had created a trust or a charge, but whether he had intended a gift of the residue 

to his sister:54

"While a gift to A. upon trust for the provision of a certain interest for B., without more, 
must, I think, be construed as a gift to A. merely to fulfil the beneficial interest of B. and 
must not be construed as a gift to A. of all that is not required to satisfy B.'s interest, yet 
looking at the case of Croome v. Croome, which I employ for the purpose of seeing the 
general spirit in which the Court is prepared to hold that there is a beneficial gift to the 
first taker on slight expressions and indications of intention."

The testator wrote in his will, "All of my effects ... I leave absolutely to my sister 

Margaret Juliet on trust to pay to my wife"55 so much per annum. The factors which led 

Sargant J. to conclude that a gift of the residue had been intended were (i) the use of the 

word "absolutely" by a non-lawyer in a non-technical will, (ii) the description of the 

trustee as "my sister", (iii) the use of her first names and (iv) the inclusion of non-income 

producing properties in the bequest. This approach shows that it is not a question of 

merely defining the extent of the express trust so that anything left over automatically 

results to the settlor. In Re Foord, as in Croome v. Croome, the extent of the express trust 

was clear and the question was whether a gift of the remainder had been intended.

Before Vandervell (No. 2), it was recognised that the resulting trust on the failure 

of an express trust was dependent on the intention of the settlor. 56 Notwithstanding 

Vandervell (No. 2), several authors continue to believe that intention has a role to play.57 

Even among those who accept the concept of the automatic resulting trust, there are some 

who recognise the possibility of the trustee's entitlement to the undisposed-of surplus.58

2. The Role of Intention Obscured

It may be useful to consider what has obscured the role of intention in resulting trusts 

arising on the failure of an express trust. Four factors can readily be suggested as having

53 [1922] 2 Ch. 519.
54 Ibid. 521-2, per Sargant J.
55 Ibid. 519.
56 Maitland, pp. 75-6; Lewin on Trusts, p. 115.
57 Riddall, p. 191; Keeton & Sheridan, p. 211; Parker & Mellows, pp. 30-1,202, 206.
58 Megarry & Wade, p. 470; Gardner, p. 4, fn. 5; Modern Equity, pp. 53-4.
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contributed to this problem: in many cases (i) the courts resolve the issue by deciding that 

no trust was intended, (ii) other issues are more important, (iii) the settlor's intention to 

benefit third persons is ineffective, or (iv) evidence of the settlor's intention is 

inadmissible.

(a) Whether trust intended

The issue whether the settlor intended the trustee to retain the surplus is often confused 

with the issue whether the settlor intended to create a trust at all. For example, in Re 

Rees,59 Evershed M.R. approved of Sargant J.'s judgment in Re Foord,60 but in the 

following terms: 61

"It is right to say that, as Sargant J. observed, the cases show that slight indications may 
well suffice to persuade the court that the intention of the testator was not to create a trust 
estate in the devisee but to give him a conditional gift."

However, as discussed above, the issue in Re Foord was not whether the testator had 

created a trust, but whether his sister was intended to retain the benefit of the surplus. 

Professor Waters has very usefully described the problem of failing to distinguish 

between the two issues: 62

"It is always open to a settlor to confer a beneficial interest upon the person who is also to 
be a trustee. Often, then, two questions present themselves: is the obligated person a 
trustee, and if he is a trustee for the purposes of carrying out the obligation concerning the 
property, is he also to take a beneficial interest in any excess? The apposition has been 
put in this way: "it is rather a gift upon condition than a gift upon trust", but this is 
somewhat misleading. Certainly one who is found to be a trustee is often found to have 
been excluded from any beneficial enjoyment, no doubt because the testator did not wish 
to expose his trustee to any conflict of interest and duty, but such a finding is not 
automatic. It is not even a presumption; it is simply a matter of construction. The 
question is what did the testator intend should happen to moneys left over when the trust 
purposes have been fulfilled."

(b) Other issues

The second factor obscuring the role of intention in this context is that, in the vast 

majority of cases, the issue to be resolved is not whether the settlor intended to give the 

residue to the trustee. It is usually clear from the outset that the trustee was not intended 

to enjoy any benefit and the real dispute is over whether the prior express trust has failed 

to dispose of the whole trust property. This does not change the fact that the resulting

59 [1950] Ch. 204.
60 [1922] 2 Ch. 519.
61 [ 1950] Ch. 204,208.
62 Waters, p. 86.
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trust arises precisely because the trustee was not intended to receive the benefit of the 

property. The acceptance or admission of that fact does not make it irrelevant.

(c) Ineffective intention

This factor is related to the preceding one. In many resulting trust cases, the settlor 

intended to create a trust for a third party, but failed to do so. As discussed above, the 

focus on whether the intended trust is effective can create the false impression that the 

resulting trust is merely the automatic consequence of that failure. This is made worse by 

the fact that the resulting trust can appear to be directly contrary to the settlor's wishes, as 

it was in Vandervell v. I.R.C. Re Boyes & provides another example. The testator tried to 

create a secret trust, but did not communicate the objects of the trust before his death. 

The objects were set out in letters found in the testator's possession and the trustee 

wished to carry out those trusts. The trusts were invalid and there was a resulting trust 

for the testator's next of kin.

Where the settlor's wishes are clear but ineffective, the resulting trust appears to 

arise in spite of them. However, the resulting trust does not strip the beneficial ownership 

from the intended beneficiaries. In the absence of a valid trust in their favour, the contest 

is between the settlor and the trustee. The intention to benefit the third party shows that 

the settlor did not intend to benefit the trustee, which is the fact giving rise to the 

resulting trust by operation of law.

(d) Admissibility of evidence

Limits on the admissibility of evidence of the settlor's intention have also tended to 

obscure the role of intention for the resulting trust. Where a trust is set out in writing, the 

parol evidence rule means that extrinsic evidence is not admissible to contradict the trust 

document and the court must construe the settlor's intention from the document itself.64 

Where the trust is testamentary, the court is restricted to testamentary documents which 

have been admitted to probate. 65 However, where an inter vivos trust has been created

63 (1884)26Ch.D. 531.
64 Maitland, p. 77; Lewin on Trusts, p. 115.
65 Re Rees [1950] Ch. 204, 210-11; In re Push's Will Trusts [1967] 1 W.L.R. 1262, 1264; Clark 

& Ross Martyn, Theobald on Wills (1993, 15th ed.) p. 109.
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without writing, parol evidence of the settlor's intention to benefit the trustee is 

admissible. 66 These restrictions on the ability to prove the intention of the settlor may 

lead to the belief that intention is not relevant in those contexts, but this is certainly not 

the case. Although the court is often restricted to looking at a document, it does so for 

the very purpose of ascertaining the settlor's intention 67 and, where it can be discovered 

from the document that the trustee was intended to enjoy the benefit of the remainder of 

the trust property, there will be no resulting trust.

At one time, parol evidence was admissible to rebut the presumption of resulting 

trust arising in a will, provided it did not contradict the express language of the will. 68 

This was because the resulting trust was treated as an equitable presumption and parol 

evidence was admissible to rebut such presumptions. 69 This was doubted70 and 

eventually overruled." 1 The presumption of resulting trust in this context arises from the 

construction of the will and extrinsic evidence is not admissible to contradict that 

construction of the testator's intention. 72

D. PROPRIETARY ARITHMETIC

There is one further objection to the concept of the automatic resulting trust. This is the 

notion that the settlor merely retains property that he or she has not parted with. It is 

what Mr. Hackney calls 'proprietary arithmetic' and describes as follows: 73

"This manifestation of the resulting trust seems to be an application of ordinary principles 
of property law. If I give land to trustees on trust for A for life, plainly I keep the rest of 
the interest which endures after A's death. Nothing springs back to me; what I have, 
never left me. . . . This is called a resulting trust, though again it does not spring back in 
any theoretical sense. This rule does not depend on a presumption of intention, but on a 
simple process of proprietary arithmetic; what I once had and have not granted away, I 
keep. It will not matter that I intended to grant it away or that I wished I had; if I have 
not effectively alienated, I keep what I had. My intention is relevant only as a component 
in interpreting what I have in fact done. This simple truth received judicial recognition 
by Megarry J. in Re Vandervell's Trusts No. 2 ( 1974)."

66 Inre Tyler [1967] I W.L.R. 1269, 1275; Scott on Trusts, §4, §164.1.
67 Pen-in v. Morgan [1943] A.C. 399,406; Clark & Ross Martyn, Theobald on Wills (1993, 15th 

ed.) pp. 199, 226-8. The Administration of Justice Act 1982, s. 21, allows extrinsic evidence of the 
testator's intention to be admitted in certain circumstances; see Theobald on Wills, pp. 233-4.

68 Brown v. Selwin(l734) Cas.t.Talbot 240, 242; Bishop ofCloyne v. Young ( 1750) 2 Ves.Sen. 
91; Walton v. Walton (1807) 14 Ves. 318, 321-2; iMnghatn v. Sanford (1816) 19 Ves. 642; Gladding v. 
Yapp ( 1820) 5 Madd. 56, 58-9; Cook v. Hutchinson ( 1836) 1 Keen 42, 50.

69 Mofflt v. Moffit [1954] 2 D.L.R. 841, 846-7.
70 Mallabar v. Mallabar ( 1735) Cas.t.Talbot 78, 80; Blinkhorn v. Feast ( 1750) 2 Ves.Sen. 27, 28.
71 Re Rees [1950] Ch. 204, 210.
72 Moffit v. Moffll [1954] 2 D.L.R. 841, 847.
73 Hackney, p. 153-4.
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Some support for this view can be gleaned from the speeches of Lord Upjohn and 

Lord Wilberforce in Vandervell v. I.R.C., as well as Megarry J.'s interpretation of Lord 

Upjohn's speech.74 Lord Upjohn stated: 75

"If A intends to give away all his beneficial interest in a piece of property and thinks he 
has done so but, by some mistake or accident or failure to comply with the requirements 
of the law, he has failed to do so, either wholly or partially, there will, by operation of 
law, be a resulting trust for him of the beneficial interest of which he had failed 
effectually to dispose. If the beneficial interest was in A and he fails to give it away 
effectively to another or others or on charitable trusts it must remain in him."

Lord Wilberforce seemed to be applying the same concept: 76

"The conclusion, on the facts found, is simply that the option was vested in the trustee 
company as a trustee on trusts, not defined at the time, possibly to be defined later. But 
the equitable, or beneficial interest, cannot remain in the air: the consequence in law must 
be that it remains in the settlor."

The concept of proprietary arithmetic is useful for determining the extent of the 

various beneficial interests involved or for describing the end result of the transactions 

from which a resulting trust arises. However, it does not accurately describe the steps 

leading to that end, nor does it describe the true nature of the resulting trust itself. The 

interest which the settlor has at the end of the story, as the beneficiary of a resulting trust, 

is an equitable interest which is different from the legal ownership he or she had at the 

beginning. This fact is glossed over by the common use of the phrase, 'beneficial 

interest', which can describe both legal and equitable ownership.

Except as restricted by equity or statute, the legal owner has the full beneficial 

enjoyment of the property at common law and does not have an equitable interest in his 

or her own property. As Mr. Hackney explained:77

"Ownership at common law is a beneficial interest giving its owner economic 
advantages. The beneficial owner at common law has no equitable interest. The 
Chancellor has nothing to do with him; the common law gives him all the protection he 
requires. But if a jurisdiction-generating fact (fraud, acceptance of the role of trustee etc.) 
occurs, an equitable interest will be created, and the common law title will be stripped of 
its economic value and cease to be ownership . . . Equity only operates when the 
common law result is unacceptable. It does not operate over the whole area and for the 
most part leaves the common law to get on with it."

At one time, a person may have been able to hold property for his or her own use, 

so that a transfer with no consideration and no declaration of use would leave the use

74 Vandervell (No. 2) [1974] 1 Ch. 269, 291.
75 [ 1967] 2 A.C. 291,313.
76 Ibid. 329.
77 Hackney p 25. Also see Pilcher v. Rawlins ( 1872) L.R. 7 Ch.App. 259, 268-9; Birks, p. 71.
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behind, 78 but this is not true of the trust. A person cannot be a trustee solely for his or her 

own benefit. 79 The legal owner does not have an equitable interest in the property and, 

therefore, cannot retain an equitable interest on a transfer of the property.

D.K.L.R. Holdings Co. (No. 2) Pry. Ltd. v. Commissioner of Stamp Duties*® 

provides a wonderful example of this principle. A property management corporation, 

called 29 Macquarie, transferred land to D.K.L.R. Holdings Co., which immediately 

executed a declaration of trust of its entire interest in favour of 29 Macquarie. The case 

went to the High Court of Australia over fifty dollars of stamp duty, which had been 

assessed on the full value of the property. D.K.L.R. argued that the stamp duty should be 

nominal because only bare legal title had been transferred. Aickin J. stated: 81

"In my opinion this argument is based upon a fundamental misconception as to the nature 
of legal and equitable interests in land or other property. If one person has both the legal 
estate and the entire beneficial interest in the land he holds an entire and unqualified legal 
interest and not two separate interests, one legal and the other equitable. ... It is a 
fundamental principle of both the common law and of equity that the holder of estate in 
fee simple cannot be a trustee of that fee simple estate for himself for what he holds is a 
single estate, being the largest estate in land known to the law."

Brennan J. stated: 82

"[TJhe interest which 29 Macquarie had after the transfer was not the same as it had 
before. Before the transfer it did not hold legal and equitable estates in the property: it 
held the legal estate alone. There was no equitable estate, for a person cannot be a trustee 
for himself alone. ... A transferee does not become a trustee by failing to acquire an 
interest in the property transferred; a trustee holds on trust only such interest as he 
acquires. An equitable interest is not carved out of a legal estate but impressed upon it. It 
may be convenient to say that DKLR took only the bare legal estate, but that is merely to 
say elliptically that 29 Macquarie transferred to DKLR the property in respect of which 
DKLR had declared that it would be a trustee."

These principles apply to all trusts, including resulting trusts. Where the owner of 

property transfers it to trustees on trusts which fail to exhaust the beneficial interest, the 

trustees acquire the entire ownership which belonged to the settlor. At the same time, the 

equitable obligation to hold that property for the benefit of the trust beneficiaries is 

created by the settlor. Because the beneficial interest has not been completely disposed 

of and the trustees were not intended to enjoy the benefit of the legal ownership for 

themselves, the resulting trust arises, either at the time of transfer or possibly later upon

78 Burgess v. Wheate ( 1759) 1 Black. 123, 185.
79 Goodright v. Wells (1781) 2 Dougl. 771, 778; In re Douglas ( 1884) 28 Ch.D. 327,331; In re 

Selous [1901] 1 Ch. 921, 922; In re Cook [1948] Ch. 212, 214-15; Re Heberley [1971] N.Z.L.R. 325,333 
(C.A.); Scott on Trusts, §99, §410.

80 (1982)40A.L.R. 1 (H.C.A.); affg in part [1980] 1 N.S.W.L.R. 510 (C.A.).
81 Ibid. 26.
82 Ibid. 35.
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the failure of the express trust. The settlor's interest as a beneficiary of the resulting trust 

is a new interest which did not exist before the transfer of property to the trustees. As 

Aickin J. said, "It is of the nature of a resulting trust that it arises when the entire interest 

is vested in the transferee and at the very moment it becomes so vested." 83

D.K.L.R. Holdings is not necessarily inconsistent with Vandervell v. I.R.C., even 

though Lord Upjohn spoke of the beneficial interest remaining in the settlor. The use of 

the generic term, 'beneficial', is consistent with a description of the net effect of the 

transaction and should not be taken as an assertion that Mr. Vandervell had retained the 

identical equitable interest throughout. Lord Wilberforce's reference to an "equitable, or 

beneficial interest," 84 remaining in the settlor is somewhat harder to reconcile, however, 

it is not out of place in Mr. VandervelFs case.

When the story began, the shares in Vandervell Products Ltd. were owned by a 

bank as trustee for Mr. Vandervell. At his direction, the bank transferred the legal and 

beneficial ownership of the shares to the College, which then granted the option to 

purchase to the trust company. The option was a new chose in action against the College, 

which was held on a resulting trust for Mr. Vandervell. Mr. Vandervell began as the 

equitable owner of the shares and finished as the equitable owner of an option to purchase 

those shares. It is therefore unlikely that Lord Wilberforce was expressing the opinion 

that Mr. Vandervell merely retained the same equitable interest he had at the beginning.

In any event, the issue in Vandervell v. I.R.C. was whether Mr. Vandervell had 

any interest in the shares and not whether it was an interest that had been retained from 

the outset. The true nature of legal and equitable ownership was the central issue in 

D.K.LR. Holdings and the concept of proprietary arithmetic was clearly rejected by the 

High Court of Australia. The High Court relied on English authority85 and it is not 

suggested that the law is any different in England. Northern v. Carnegie86 does appear to 

be a contrary authority, in which the settlor had transferred an incorporeal hereditament to 

trustees on trusts which did not exhaust the entire beneficial interest. Kindersley V.C.

83 Ibid. 27.
84 Vandervell v. I.R.C. [1967] 2 A.C. 291,329.
85 Harmood v. Oglander ( 1803) 8 Ves. 106, 127, and the cases cited in n. 79, above.
86 (1859) 4 Drew 587. Also see In re Llanover Settled Estates [1926] Ch. 626, 637.
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stated:87

"[S]o far as [the settlor] had not parted with the beneficial interest, it remained in him as a 
resulting trust. It was not a new estate, but merely so much remaining in him as he has 
not parted with. ... In this case, therefore, though [the settlor] parted with the whole 
legal interest, yet so much of the beneficial interest as he has not parted with remains his 
estate."

The Vice Chancellor spoke of "the beneficial interest", which is capable of 

describing both legal and equitable interests, and his assertion that the interest "was not a 

new estate" should not be construed to conflict with the principles set out in D.K.L.R. 

Holdings. Nothing in Northern v. Carnegie turned on whether the settlor had retained the 

identical interest. The settlor started with a beneficial interest at law and ended with a 

new equitable interest under a resulting trust. It "was not a new estate" in the sense that it 

was the beneficial ownership of the same incorporeal hereditament, but the beneficial 

ownership at law had been replaced by the beneficial ownership in equity.

E. AUTOMATIC RESULTING TRUSTS ABROAD

1. Australia

The automatic resulting trust has received a mixed reception in Australia. Ford and Lee 

accept that it arises independently of the settlor's intention, 88 but without citing any 

Australian cases in support of that proposition. However, they appear to reject the 

distinction between presumed and automatic resulting trusts, on the basis that both are the 

automatic consequence of a failure to dispose of the beneficial interest in the property.89 

In Jacob's Law of Trusts in Australia, the Vandervell cases are discussed and Vandervell 

v. I.R.C. is identified as "an example of an 'automatic' resulting trust." 90 However, this 

is never reconciled with the book's categorisation of all resulting trusts as implied trusts 

which arise because "the law presumes that the settlor or purchaser, as the case may be, 

intended to retain the beneficial interest which he has not disposed of." 91

2. Canada

The automatic resulting trust has fared no better in Canada. Although Oosterhoff and

87 Ibid. 593.
88 Ford & Lee, pp. 958-9.
89 Ibid. 957, 964.
90 Jacob's Law of Trusts, p. 263.
91 Ibid.
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Gillese support the concept, 92 Waters refers to it without acceptance 93 and Ziff makes no 

reference to Vandervell.94 There do not appear to be any Canadian cases adopting 

Megarry J.'s classification, but there are several which are inconsistent with it because 

they recognise that the resulting trust upon failure of an express trust is dependent on the 

settlor's intention.95

3. U.S.A.

It would appear that the automatic resulting trust has no place in American law. The 

Restatement of the Law of Trusts, Second sets out the following general rule applicable to 

all resulting trusts: 96

"A resulting trust anses where a person makes or causes to be made a disposition of 
property under circumstances which raise an inference that he does not intend that the 
person taking or holding the property should have the beneficial interest therein, unless 
the inference is rebutted or the beneficial interest is otherwise effectively disposed of."

Where an express trust fails or is performed without exhausting the trust property, there 

will be no resulting trust if the settlor "properly manifested an intention that no resulting 

trust should arise" in that event. 97 This includes a manifestation of intention that the 

trustee may keep the surplus on the failure or performance of the express trust. 98 In the 

U.S.A., the resulting trust upon the failure of an express trust arises for precisely the same 

reason as the resulting trust on a purchase in the name of another: the absence of intention 

to benefit the recipient of the legal title.

F. OTHER RESPONSES

Where an express trust fails, the remainder does not always either result to the settlor or 

stay with the trustee. There are other possible responses: (i) the rule in Hancock v. 

Watson, (ii) cy pres or (iii) bona vacantia. The first two give effect to other dispositions 

in accordance with the settlor's wishes (at least in theory) and therefore do not conflict 

with the resulting trust. The transfer of property to the Crown as bona vacantia is an

92 Oosterhoff & Gillese, Text, Commentary and Cases on Trusts ( 1992, 4th ed.) pp. 273-4.
93 Waters, p. 301, fn. 11.
94 Ziff, Principles of Property Law (1993) pp. 160-3.
95 Fraser v. Fraser [1937] 1 W.W.R. 91 (Alta.); Re MacPherson [1953J O.W.N. 663; Moffitv. 

Moffit[\954] 2 D.L.R. 841; Re Walker (1970) 13 D.L.R. (3d) 688 (Ont.).
96 Restatement of Trusts, §404.
97 Ibid. §412, §431. See Scott on Trusts, §412.
98 Ibid.
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unintended disposition which does not always sit well with resulting trust principles. It is 

therefore discussed at greater length.

1. Hancock v. Watson

The failure of an inter vivos or testamentary trust will not give rise to a resulting trust if 

the rule in Hancock v. Watson applies, which Lord Davey described as follows: 99

"[I]t is settled law that if you find an absolute gift to a legatee in the first instance, and 
trusts are engrafted or imposed on that absolute interest which fail, either from lapse or 
invalidity or any other reason, then the absolute gift takes effect so far as the trusts have 
failed to the exclusion of the residuary legatee or next of kin as the case may be."

The rule is well discussed elsewhere 100 and, as those authors point out, the 

difficulty is not understanding the rule, but applying it. In Hancock v. Watson itself, the 

testator gave the residue of his estate to trustees in trust to be divided among four persons. 

He then declared that one of the recipients should take only a life interest in her portion, 

the remainder going on trusts which turned out to be invalid. It was construed as an 

absolute gift from which the remainder was carved, rather than a life estate. Therefore, 

the recipient took her portion free of the invalid trust and there was no resulting trust.

The rule does not conflict with or limit the operation of the resulting trust. The 

application of the rule means that another valid disposition of the trust property is 

effective and, therefore, the trustees do not retain the trust property for their own benefit.

2. Cy Pres

The doctrine of cy pres, meaning "as near as practicable", 101 is often applied when a trust 

for a charitable purpose becomes impossible or impractical to carry out. Rather than 

letting the trust fail and returning the undisposed-of trust property to the settlor by way of 

a resulting trust, the court can approve of a scheme for amending the trust to use the 

property for another charitable purpose which is as near as possible to the one chosen by 

the settlor. In England, the cv pres doctrine has been modified by statute. Cy pres is no 

longer limited to situations where the original trusts are impossible or impractical, 102 the

99 Hancock v. Watson [1902] A.C. 14, 22.
100 Lewin on Trusts, pp. 122-4; Waters, pp. 372-4; Ford & Lee, pp. 960-2.
101 J.A. Simpson & E.S.C. Weiner, The Oxford English Dictionary (1989, 2d ed.) vol. 4, p. 198.
102 Chanties Act 1993, s. 13.
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Charity Commissioners have scheme-making powers 103 and trustees of small charitable 

trusts have some power to modify the trust objects. 104

The application of the cy pres doctrine depends on whether the charitable trust 

fails initially or subsequently. Where the particular charitable purpose fails at the outset, 

the trust property cannot be applied cy pres unless the settlor had a general charitable 

intention (but anonymous donors who cannot be identified are deemed to have that 

intention). 105 As Waters said, "a general charitable intent might be better described as a 

requirement of a paramount or overriding intention to give for the charitable purpose of 

which the particular object set out by the trust... is merely one mode of furtherance/' 106 

This requirement means that (in theory) the property is only applied cy pres when that 

would accord with the settlor's wishes. 107

Cy pres is more readily available where the charitable purpose becomes 

impossible or impractical after the property is already vested in trust for that purpose. 

The only requirement for the application of the surplus cy pres on a subsequent failure is 

that the property has been given wholly to charity, in the sense that no other persons have 

an interest in it. 108 Although this can result in the application of the trust property 

contrary to the settlor's wishes, 109 this is justifiable in light of the special treatment 

accorded to charitable trusts. As Professor Scott points out, they are exempted from the 

rule against perpetuities because they further public interests. However: 1 10

"The public interest is not promoted by the creation of a chanty which by the lapse of 
time ceases to be useful. The founder of a charity should understand therefore that he 
cannot create a chanty which shall be forever exempt from modification."

Much has been written about cy pres and charitable trusts. 111 The doctrine is but 

one of many designed to further charitable purposes.' 12 The application of trust property

103 Ibid. s. 16.
104 Ibid. s. 74 (applies to trusts with not more than £5,000 annual income).
105 Ibid. s. 14; see Parker & Mellows, pp. 348-9.
106 Waters, p. 624. See Scon on Trusts, §399.
107 In re Ulverslon and District New Hospital Building Trusts [ 1956] Ch. 622, 634 (C.A.).
108 In re Wright [ 1954] Ch. 347,362-3 (C.A.); Re Ulverston [ 1956] Ch. 622, 635-6; Waters, p. 

629; Gardner, p. 98; Modern Equity, pp. 434-5?. Cf. Scott on Trusts, §399.3.
109 In re Peel's Release f 1921] 2 Ch. 218, 223.
110 Scott on Trusts §399 4. See Canada Trust Co. v. Ontario Human Rights Commission ( 1990) 

740.R. (2d)481(C.A.).
111 See Waters; Scott on Trusts; Snell's Equity ; Modern Equity; Parker & Mellows.
112 See Gardner, pp. 90-112.
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cy pres affects the resulting trust in the same manner as the rule in Hancock v. Watson: 

another effective disposition of the trust property is substituted for the failed trust. The 

existing trust is modified so that the trustees continue to hold the property in trust for 

charitable purposes. Therefore, the resulting trust is not required to prevent the trustees 

from obtaining the unintended benefit of the trust property.

3. Bona Vacantia

Lawrence L.J. provided this useful description of bona vacantia in Re Wells: l[3

Bona Vacantia (the Crown's right to which is not in dispute) are defined in Blackstone's 
Commentaries, vol. i., p. 298, as "goods in which no one else can claim a property." The 
expression "goods" in this definition has admittedly a larger significance than goods 
properly so called, and has long since been construed and accepted by the Courts as 
extending to personal property of every kind, both corporeal and incorporeal (including 
equitable interests in personalty).

The general principle is that ownerless personal property belongs to the Crown, 114 

but this is not a universal principle. As Bell states, "only certain fish and wild birds 

belong to the Crown, but the rest belong to no-one". 115 It is also possible for personal 

property to be abandoned, in which case it does not pass to the Crown as bona vacantia, 

but is available to the first taker or possibly the occupier of the land it is abandoned on. J16 

The Crown's right to bona vacantia is not a general right to all ownerless personal 

property, but "is determined by common law and statute." 117 Real property did not 

become bona vacantia at common law. 118 On the death of the owner in fee simple, 

without heirs, his or her estate would come to an end and the property would escheat to 

the lord from whom the owner held tenure. 119

Bona vacantia normally arises when an individual dies, without heirs or next of 

kin, having failed to dispose of all of his or her property by will. A similar, but less 

common situation is the dissolution of a corporation in which there has been a failure to 

distribute all of the corporation's property. In both situations, the property has become 

ownerless because the owner has ceased to exist without disposing of it. These are now

113 [ 1933] Ch. 29,49.
114 Ibid. 55.
115 Bell, in Palmer & McKendrick, Interests in Goods ( 1993) 401,405.
116 Ibid.; Hudson, in Palmer & McKendnck, Interests in Goods (1993) 423,431-2; Waverlev 

Borough Council v. Fletcfier, The Independent, 14 July 1995 (C.A.).
117 Bell, in Palmer & McKendnck, Interests in Goods ( 1993) 401, 406.
118 Henchman v. Attorney-General ( 1834) 3 My.&K. 485, 492-4.
119 Hardman, (1888) 4 L.Q.R. 318, 323.
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dealt with by statute.

Under the Administration of Estates Act 1925, the undisposed-of real and 

personal property of a deceased individual goes to those entitled under the act and, if no 

one else is entitled, "shall belong to the Crown or to the Duchy of Lancaster or to the 

Duke of Cornwall for the time being, as the case may be, as bona vacantia, and in lieu of 

any right to escheat." 12°

Under the Companies Act 1985, the property owned by a company immediately 

before its dissolution is "deemed to be bona vacantia". 121 There are a small number of 

other statutes which can affect the ownership of the surplus property of companies and 

other organisations. 122 One important situation not covered by statute is property held in 

trust for defunct unincorporated associations. This is discussed below.

(a) Trust property

That trust property should become bona vacantia is interesting because it does not 

become ownerless on the death of the trust beneficiary, without next of kin, but remains 

vested in the trustees. As Romer L.J. stated in Re Wells: 123

"The extension of the doctrine to equitable interests was not, however, accomplished 
without some difficulty. Where there was an owner at law, such as a trustee, the common 
law doctrine would be inapplicable. The property was not without any other owner. The 
doctrine could therefore only be applied by analogy. But a formidable obstacle in the 
way of doing this was thought to have been occasioned by the case of Burgess v. 
Wheater

The issue in Burgess v. Wheate 124 was whether real property would escheat to the 

Crown in equity when the trust beneficiary had died without heirs 125 and without 

disposing of her interest in the property. The trustee was entitled to keep the property 

even though it was clear that he had obtained the legal estate only as a trustee and not for 

his own benefit. The majority of the court decided that the Crown had no equity with 

which to affect the trustee's title to the property. 126 They did not think it unconscionable 

for the trustee to retain the benefit of the property in the circumstances. As Scott said of

120 Administration of Estates Act 1925, s. 46(vi).
121 Companies Act 1985, s. 654.
122 See Bell, in Palmer & McKendnck, Interests in Goods (1993) 401,415-18,421-2.
123 [ 1933J Ch. 29, 56-7.
124 (1759) 1 Black. 123.
125 The trust beneficiary had an heir at law, ex pane materna, but it was decided that the trust 

property could only descend to paternal heirs.
126 (1759) 1 Black. 123, 176, 184.
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Burgess v. Wheate, "There was a windfall to the trustee, but at no one's expense." 127 

Lord Mansfield C.J. dissented: 128

"I can find no clear and certain rule to go by; and yet I think equity should follow the law 
throughout. Yet I am satisfied it must shock common sense, that the heirs of an attorney 
or the trustee should take the estate from the family of the owner, the King, and every 
body else. The least analogy to any legal right ought to be preferred to the trustee, who is 
the mere form and instrument of conveyance. . . . The exclusion of the trustee from all 
benefit was surely in the contemplation of the parties."

It was decided 24 years later, in Middleton v. Spicer, 129 that the principle in 

Burgess v. Wheate did not apply to a trust of personal property. In that case, a testator had 

directed that his leasehold property be sold and the proceeds be paid to the Gospel 

Society. This bequest was void under the Statute of Mortmain and his three executors 

claimed the undisposed-of residue for their own benefit. They had been given legacies 

and Lord Thurlow C. decided that they were not intended to receive the benefit of the 

property: 13°

"The executors being excluded, and no relations to be found, I consider the executors as 
much trustees for the crown, as they would have been for any of the next of kin, if these 
could have been discovered."

Lord Thurlow C. distinguished Burgess v. Wheate as a case of escheat and refused 

to let the executors retain the property. It appears that his lordship thought it would be 

unconscionable for the executors to retain the benefit of the personal property they had 

received, which is opposite to the conclusion of the majority in Burgess v. Wheate with 

respect to real property.

Burgess v. Wheate was consistently followed with respect to real property I31 until 

the Intestates Estates Act 1884 made the law of escheat applicable to equitable estates in 

land. 132 That statute was repealed by the Administration of Estates Act 1925, which 

abolished escheat and made it possible for real property to pass to the Crown as bona 

vacanlia. Middleton v. Spicer has been consistently followed with respect to trusts of 

personal property. 133

127 Scott on Trusts, §411.4.
128 (1759) 1 Black. 123, 170-1.
129 (1783) IBro.C.C. 201.
130 Ibid. 205.
131 Taylor v. Haygarth ( 1844) 14 Sim. 8; Henclumn v. A.-G. ( 1834) 3 My.&K. 485.
132 Intestates Estates Act 1884, s. 4.
133 In re Higginson & Dean [1899] 1 Q.B. 325, 329; Taylor v. Haygarth ( 1844) 14 Sim. 8; Re 

Wells [1933] Ch. 29,50-1.
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(b) Resulting trusts

In most cases of bona vacantia upon the failure of an express trust, the Crown's claim to 

the trust property as bona vacantia is not in competition with a settlor's claim to a 

resulting trust. Typically, a testator has died without next of kin and has failed to dispose 

of his or her entire estate. The executors or trustees would normally hold the residue on a 

resulting trust for the testator's next of kin, but none exist and the beneficial interest 

created by the resulting trust passes to the Crown as bona vacantia. The Crown does not 

claim in competition with the resulting trust, but as the beneficiary of the resulting trust 

which arises because the executors or trustees were not intended to enjoy the benefit of 

the residue of the estate. This was the outcome in Middleton v. Spicer, where Lord 

Thurlow C. granted a declaration that there "was a resulting trust in the executors for the 

benefit of the crown." 134

It is interesting to compare Middleton v. Spicer with Henchman v. Attornev- 

General^ where an executor was entitled to retain a copyhold estate on the death of a 

testator without heirs. There could be no escheat while the executor had legal title and no 

resulting trust in the absence of an heir: 136

"As, therefore, the lord cannot take; as, beyond all question, the Crown cannot take; and 
as there is here no heir of the testator, the devisee alone can take. He takes from 
necessity, indeed, and because there is none other to take, the resulting trust failing for 
want of a cestui que trust."

In Middleton v. Spicer, there was a resulting trust of personalty, which went to the Crown 

in the absence of next of kin, while, in Henchman v. Attorney-General, the resulting trust 

of realty failed in the absence of an heir. Although it is difficult to reconcile this different 

treatment of real and personal property, it does reveal an absence of conflict between the 

Crown's claim to bona vacantia and the resulting trust: they operated together over 

personalty and both failed in connexion with realty.

It has been suggested that there will not be a resulting trust where the beneficiary 

of an express trust is absolutely entitled to the trust property and dies without next of

134 (1783) 1 Bro.C.C. 201,205.
135 (1834) 3 My.&K. 485.
136 Ibid. 494, per Brougham L.C.
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kin. 137 Unfortunately, the only cases given in support of this proposition are those in 

which the settlor has died without heirs or next of kin and there is a resulting trust for the 

Crown. 138 This seems to be a sensible suggestion nonetheless. If the beneficiary of an 

express trust was absolutely entitled to the trust property, the trust would not come to an 

end upon his or her death and the beneficial interest would pass to those entitled under 

the beneficiary's will or on intestacy. In this situation, there is no reason why there 

should be a resulting trust for the settlor if the beneficiary should die without leaving any 

successors. The express trust has not failed to dispose of the trust property, but the 

beneficiary's interest has become ownerless and, as bona vacantia, should pass to the 

Crown, who takes the place of the beneficiary of the express trust. 139

(c) Unincorporated associations

In the situations discussed above, the Crown's claim to trust property as bona vacantia is 

not in competition with the settlor's claim under a resulting trust: the Crown takes as the 

beneficiary of either a resulting trust (in the absence of a settlor) or an express trust (in 

the absence of beneficiaries). There does appear to be a competition, however, in several 

cases dealing with property held in trust for defunct unincorporated associations. In this 

situation, the surplus assets can pass to the Crown as bona vacantia even though there are 

existing contributors (or their successors) who are claiming a resulting trust. The reasons 

given for this are that the contributions either (i) were not made in trust, but as contractual 

payments or gifts, or (ii) have been abandoned. As discussed below, neither explanation 

is satisfactory.

i. Contractual payments and gifts

In Cunnack v. Edwards, Chitty J. decided that the surplus property of a defunct friendly 

society was held on resulting trust for the estates of the deceased members in proportion 

to their contributions. 140 This was reversed on appeal, where it was decided that the

137 Snell's Equity, p. 177; Keeton & Sheridan, pp. 213; Parker & Mellows, p. 208.
138 Middleton \. Spicer(l7%3) 1 Bro.C.C. 201; In re Bond [1901] I Ch. 15.
139 See Re Higginson & Dean [1899] 1 Q.B. 325, where a corporation's beneficial interest under 

a statutory trust became bona vacantia following the dissolution of the corporation.
1 40 [1895] ICh. 489,498.
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Crown was entitled to the surplus as bona vacantia. 141 However, the difference of 

opinion was not over two possible responses to a failed express trust, but whether a trust 

had been created at all. The members made regular contributions to the society for the 

purpose of providing annuities for their widows and over £1,200 remained after all the 

members and annuitants had died. No resulting trust arose because the contributing 

members were not settlors, but had contracted with the society for the purchase of rights 

for their widows.

Cunnack v. Edwards was followed in Braithwaite v. Attorney-General 142 and Re 

West Sussex Constabulary 's Widows, Children and Benevolent (1930) Fund Trusts. 143 In 

the latter case, the undisposed-of assets of a defunct society had several sources: 

members' subscriptions, entertainments, sweepstakes, donations, legacies and collecting 

boxes. The members and ticket purchasers had paid on the basis of contract, in exchange 

for valuable consideration, and those who had donated money through collecting boxes 

had made absolute gifts to the society. These funds went to the Crown as bona vacantia, 

subject to any contractual claims of former members.

There was a resulting trust of the portion derived from donations and legacies for 

the donors or their estates. Goff J. drew a distinction between these donors and those 

who had given anonymously through collecting boxes, following Re Ulverston and 

District New Hospital Building Trusts, where Jenkins L.J. said: 144

"Pnma facie, the subscriber who gives his name intends to subscribe for the particular 
and exclusive purpose for which his subscription has been solicited and none other, and 
there will be a resulting trust in his favour if that purpose fails."

A finding that contributions were either contractual payments or gifts can explain 

why there is no resulting trust (although, as discussed in chapters III and VII, a contract 

ual payment or gift to be used for a specific purpose can give rise to a resulting trust if 

that purpose fails). However, it does not explain why those contributions should become 

bona vacantia. In Cunnack v. Edwards, it was admitted that the surplus did "not belong

141 [1896] 2 Ch. 679(C.A.)-
142 [19091 ICh. 510.
143 [1971] ICh. 1.
144 [1956] Ch. 622, 634. Goff J. chose not to follow In re Gillingham Bus Disaster Fund [1958] 

Ch. 300,314.
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to the society, for its objects have come to an end", 145 but the Court of Appeal did not 

address the question of who owned the fund prior to dissolution or how it became 

ownerless afterwards. Neither did Goff J. in the West Sussex case. This is a stumbling 

block. The payments, having been made for valuable consideration or as gifts, should 

have become the beneficial property of the recipients.

A better approach was taken in Re Bucks Constabulary Widows' and Orphans 1 

Fund Friendly Society, 146 where the surplus was neither held on resulting trust for the 

contributors nor bona vacantia. As Walton J. stated, subject to any declaration of trust, 

mortgage or other valid disposition of the society's assets, "the persons, and the only 

persons, interested therein are the members." 147 Someone normally holds the assets in 

trust for the members where the society is unincorporated, but this method of ownership 

does not mean that the contributors are settlors. 148 The generally preferred view is that 

the assets are received and held by the members beneficially, subject to the contract 

between them in the rules of the society. 149 Their beneficial ownership is not lost on the 

dissolution of the society. Accordingly, the surplus assets of the society are divided 

among the members existing at the date of dissolution.

Walton J. pointed out that the outcome of both Cunnack. v. Edwards and 

Braithwaite v. Attorney-General can be explained by the combined effect of the rules of 

those societies and the Friendly Societies Acts. 15° It was unlawful to distribute the assets 

of the society among the members other than in accordance with the rules, which failed to 

provide for the distribution of the assets on the termination of the society. As each 

member died, his or her interest in the fund ceased and, when the last member had died 

without an amendment of the rules of the society, the fund had become ownerless. This 

is nothing other than the usual case of bona vacantia in which the owners of property

145 [1896] 2 Ch. 679,684, per Smith L.J.
146 [l979j { A n E R 623.
147 Ibid. 626.
148 Gardner, [1992] Conv. 41,42-8.
149 Neville Estates Ltd. v. Madden [1962] Ch. 832;/te St. Andrew's Allottnent Association [1969J 

1 W.L.R. 229; In re Recher's Will Trusts [1972] Ch. 526; Modern Equity, pp. 239-45. Cf. Warburton, 
[1985| Conv. 318; Hackney, pp. 75-82.

150 Friendly Societies Act 1793, s. 14; Friendly Societies Act 1829, s. 26. Cf. Gardner, [1992] 
Conv. 41,47-8.
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have ceased to exist without disposing of it. 151 This cannot, however, explain the result 

in the West Sussex case and Walton J. expressly declined to follow it.

u. Abandonment

Cunnack v. Edwards was decided on the basis that the payments had been made pursuant 

to contract and not on trust. However, A.L. Smith L.J. also commented on why payments 

made in trust give rise to a resulting trust and not bona vacantia: 152

"[TJhe implication in such a case would be that the settlor intended that when the trust 
came to an end the fund should revert to his representatives, he not having provided to 
whom it should then go. In such a case there would be no abandonment of the fund as in 
the present case."

This suggests (i) that the resulting trust depends upon the implied intention of the settlor 

to have the surplus property returned and (ii) that a settlor can abandon his or her interest 

in a resulting trust, thereby leaving the property ownerless. Both of these notions are 

clearly contrary to the principles laid down by the House of Lords in Vandervell v. I.R.C., 

but they have popped up from time to time in several potential resulting trust cases.

For example, in Re Hillier's Trusts, [S* money was collected for the construction 

of a hospital in Slough, but the project was made redundant by the Ministry of Health's 

decision to build one there. Upjohn J. held that there could be no resulting trust for 

people donating to collecting boxes because "the circumstances in which the money was 

given, negative the idea that the donor ever intended that he should receive any of that 

money back." 154 His lordship thought it was "an open matter as to whether the true result 

is that there is a general charitable intention, or the gifts become bona vacantia." 155 The 

Court of Appeal held that the donors' intention "to part, out-and-out, with their money in 

any event" proved their general charitable intention. 156

Cv pres was also the issue in Re Ulverston and District New Hospital Building 

Trusts, involving similar facts. However, Jenkins L.J. stated obiter that an anonymous 

contributor, who had formed no intention regarding the plight of his contribution on the

151 Gardner, [1992] Conv. 41, 43.
' 5^ [1896] 2 Ch. 679,684.
153 [1954] I W.L.R. 9; rev'd in part [1954] 1 W.L.R. 700 (C.A.).
154 Ibid. 22; following In re Welsh Hospital (Netley) Fund [ 1921] 1 Ch. 655.
155 Ibid.
156 [ 1954] j W.L.R. 700, 711, perEvershed M.R.
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failure of the trust, might be treated as having "simply abandoned his contribution so that 

it became bona vacantia on the failure of the purpose for which it was contributed." 157

In one Australian case, the settlors were treated as having abandoned their 

contributions. Re Producers ' Defence Fund 158 concerned an association formed for the 

purpose of promoting the interests of rural agricultural producers. The members voted to 

disband the association and made a declaration of trust of the surplus, which was for non- 

charitable purposes and therefore invalid. Smith J. stated: 159

"(T]he disposition of the fund . . . was intended to be a final disposition, reserving no 
interest to the members whether by way of resulting trust or otherwise. I think, further, 
that it is clear that it was not intended that the trustees should in any circumstances take 
any beneficial interest in the fund. And it follows, in my opinion, that the beneficial 
interest in the said fund passed to the Crown as bona vacantia"

There are four reasons why abandonment does not provide a satisfactory 

explanation of how resulting trust property becomes bona vacantia. First, abandonment 

requires a positive intention by the owner to abandon the property. 16° This is not found 

in cases where the failure of the society or trust was unforeseen and the contributors had 

not considered the plight of their contributions in those circumstances (Jenkins LJ.'s 

example in Re Ulverston). Although their absence of intention shows a lack of intention 

to benefit the trustees capable of giving rise to a resulting trust, it is entirely inconsistent 

with abandonment.

Secondly, the desire to exclude others from the property is sufficient to prevent 

abandonment from occurring. 161 The positive intention not to benefit the trustees, found 

in Re Producers' Defence Fund, was consistent with resulting trust, but not abandonment.

Thirdly, the intention to give property to another is also inconsistent with the 

intention to abandon it. A failed attempt to give or create a trust does not dispose of the 

property. As Plowman J. stated in Vandervell v. /./?.C: 162

"[A] man does not cease to own property simply by saying 'I don't want it.' If he tries to 
give it away the question must always be, has he succeeded in doing so or not? If he has

157 [1956] Ch. 622, 633-4.
158 [1Q54] V.L.R. 246.
159 Ibid. 256.
160 Hudson in Palmer & McKendnck, Interests in Goods ( 1993) 423,441; Moorhouse \. Angus 

[1981] 1N.S.W.L.R. 700(C.A.).
161 Hudson, in Palmer & McKendnck, Interests in Goods ( 1993) 423,432, R. \. Edwards (1877) 

13 Cox C.C. 384, 36 L.T. 30; Williams v. Phillips ( 1957) 41 Cr.App.Rep. 5.
162 [1966] Ch. 261, 275-6; quoted with approval by Lord Upjohn: [1967] 2 A.C. 291, 314.
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not succeeded in giving it away, it still belongs to him, even if he does not want it.. ."

Finally, it is not clear that abandoned trust property would become bona vacantia. 

Abandoned goods do not, but are instead available to the first taker. 163 If the contributors 

were settlors who had abandoned their entitlement to a resulting trust, it may be that the 

trustees, who already have legal ownership, would be entitled to retain the property for 

their own benefit.

The abandonment of resulting trust property is highly improbable, if not 

impossible. There should be only two possibilities: either the contributors did not intend 

the recipients to enjoy the benefit of the property, in which case there is a resulting trust 

regardless of their wishes in connexion with any undisposed-of surplus, or the 

contributions were given absolutely, in which case the recipients are entitled to retain 

them. Vandervell v. I.R.C. clearly established that resulting trusts (i) do not depend on 

the actual or implied intention of the settlor to have the property returned and (ii) arise 

even though the settlors do not want their property back. As long as the recipient was not 

intended to enjoy the benefit of the property and the settlor has failed to make any other 

disposition of the property, a resulting trust arises by operation of law.

As an isolated case, Re Producers' Defence Fund could be ignored as having been 

implicitly over-ruled by Vandervell v. I.R.C. However, the same ideas reappeared in 

three English cases concerning defunct pension plans. 16* In each, the resulting trust was 

excluded by the contributors' intention that it should not apply and the surplus went to the 

Crown as bona vacantia. It is difficult to understand how this conclusion is possible after 

Vandervell v. I.R.C. The settlors' intentions are relevant to whether they intended to 

benefit the trustees or (where Hancock v. Watson applies) made another disposition of the 

property or (where cy pres applies) had a general charitable intention. However, the mere 

desire not to have the property returned, in the absence of some other effective 

disposition, cannot prevent the resulting trust from arising by operation of law.

163 Bell, in Palmer & McKendrick, Interests in Goods (1993) 401, 405; Hudson, in Palmer & 
McKendrick, Interests in Goods (1993) 423,431-2.

164 In re ABC Television Pension Scheme (unreported) 22 May \913\Jones v. Williams 
(unreported) 15 March 1988; Davis v. Richards & Wallington Industries Ltd. [1990] 1 W.L.R. 1511. The 
tw o unreported cases are quoted in the Davis case.
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G. SUMMARY

There is no valid distinction between 'presumed' and 'automatic' resulting trusts. In both 

situations, the resulting trust arises by operation of law because the provider of the trust 

property did not intend to benefit the recipient. Where a transfer is made on trust, there is 

a presumption that the trustee was not intended to enjoy the benefit of the property. This 

can be rebutted by admissible evidence showing that the settlor intended the trustee to 

retain the benefit of any surplus. The settlor does not retain the equitable ownership of 

the trust property which is not disposed by the express trust, nor does the resulting trust 

merely re-direct the equitable interests created by the express trust. The resulting trust is 

the creation of a new equitable interest for the settlor.

The surplus of a failed express trust is not always returned to the settlor under a 

resulting trust. Where the rule in Hancock v. Watson or the cy pres doctrine applies, the 

surplus is effectively given to other persons or charitable purposes. A beneficial interest 

under a resulting trust can become ownerless and pass to the Crown as bona vacantia if 

the settlor has died without successors. The beneficial interest under an express trust may 

also become bona vacantia if the beneficiary is absolutely entitled to all the trust property 

and dies without successors. In several cases, the surplus assets of defunct unincorporat­ 

ed associations and pension plans were held to be bona vacantia, but without a 

satisfactory explanation of how those assets became ownerless.



CHAPTER III

QUISTCLOSE TRUSTS

This is the first of two chapters concerning resulting trusts which arise when property has 

been transferred for specific purposes which fail. The Quistclose trust takes its name 

from Barclays Bank Ltd. v. Quistclose Investments Ltd., 1 in which money loaned to be 

used for a specific purpose was held in trust for the lender when the purpose became 

impossible to fulfil. The next chapter looks at transfers for purposes unrelated to the use 

of the property transferred. These are cases outside the traditional categories of resulting 

trust. The transfer need not be an apparent gift and the purpose need not be an express 

trust (although this latter point is not free from controversy). This extension of the 

resulting trust beyond the traditional categories is not an innovation. The principle 

behind the Quistclose trust dates back almost two centuries, 2 but only recently has it been 

identified as a resulting trust.

Quistclose was decided by the House of Lords over 25 years ago and yet the 

Quistclose trust is still the subject of academic debate.3 Its nature and effect have 

remained elusive even though the principle is simple to describe: money which is loaned 

for the purpose of paying other creditors of the borrower does not form part of the 

borrower's general assets; if the purpose cannot be fulfilled, the money is held in trust for 

the lender. There is disagreement about whether this trust is express or implied and what 

becomes of the beneficial interest in the money as events take their course. Perhaps this 

is why the principle has not found a more comfortable place within the accepted 

classification of trusts, but is still known only as the Quistclose trust.

Two propositions are advanced in this chapter. First, the loan of money to be 

used for a specific purpose does not create a trust for the benefit of the intended recipients 

of the money; nor does the lender retain full equitable ownership of it. The borrower 

receives the entire beneficial ownership of the money, subject only to the lender's right to

1 [1970] A.C. 567; affg [1968] 1 Ch. 540 (C.A.); rev'g [1967] 1 Ch. 910.
2 Hassall v. Smithers ( 1806) 12 Ves. 119.
3 See pp. 79-80 below.
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prevent it being used for any other purpose. Secondly, upon failure of that purpose, there 

is a resulting trust in favour of the lender, which arises because the lender did not intend 

the borrower to keep the beneficial ownership of the money for any other purpose. In 

chapter VII, the broader application of the Quistclose trust will be examined and a third 

proposition advanced: that the Quistclose trust is not restricted to loans for the purposes 

of paying other creditors of the borrower. It applies whenever money is paid to another 

to be used for a specific purpose, even where that purpose does not redound to the benefit 

of an identifiable class of beneficiaries and is therefore 'abstract'.

A. BARCLAYS BANK v. QUISTCLOSE INVESTMENTS

"In the spring of 1964 Rolls Razor was in Queer Street." 4 The company had an overdraft 

with Barclays Bank of almost double its agreed limit of £250,000. At a general meeting 

on 2 July 1964, a dividend of £209,719 8s 6d was approved to be paid on 24 July. The 

company arranged to borrow the money to pay the dividend from Quistclose Investments 

and, on 15 July, sent Barclays a cheque from Quistclose and a letter which stated: 5

"Confirming our telephone conversation of today's date, will you please open a No. 4 
ordinary dividend share account. I enclose herewith a cheque valued £209,719 8s. 6d. 
being the total amount of the dividend due on July 24, 1964. Will you please credit this 
to the above mentioned account. We would like to confirm the agreement reached with 
you this morning that this account will only be used to meet the div idend due on July 24, 
1964."

However, on 17 July, the directors of Rolls Razor resolved that the company should 

petition for winding up and, on 27 August, the company went into liquidation. The 

dividend was never paid and, on 28 August, the bank set off the sum in the No. 4 

dividend share account against other indebtedness of Rolls Razor.

Quistclose brought an action against Rolls Razor and Barclays, claiming a 

declaration that it was beneficially entitled to the money in the share dividend account. 

Plowman J. concluded that Rolls Razor received the money subject to a trust, but when 

the dividend could not be paid, the relationship between Quistclose and Rolls Razor 

became that of creditor and debtor. However, the Court of Appeal and House of Lords 

were both unanimous in holding that there was a trust in favour of Quistclose when the

4 Quistclose [1968] 1 Ch. 540, 548, per Harman L.J.
5 Ibid. 550.
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payment of the dividend became impossible and that Barclays had notice of the trust and 

could not use the account to set off against other indebtedness of Rolls Razor. Lord 

Wilberforce gave a short judgment, with which the other law lords agreed, and concluded 

that "the decision of the Court of Appeal was correct on all points and the appeal should 

be dismissed." 6

Lord Wilberforce found that the loan was made solely for the purpose of paying 

the dividend and that it was therefore an implied term of the loan "that if, for any reason, 

the dividend could not be paid, the money was to be returned to" 7 Quistclose 

Investments. His lordship then stated: 8

"That arrangements of this character for the payment of a person's creditors by a third 
person, give rise to a relationship of a fiduciary character or trust, in favour, as a primary 
trust, of the creditors, and secondarily, if the primary trust fails, of the third person, has 
been recognised in a series of cases over some 150 years."

Lord Wilberforce was referring to a series of bankruptcy cases beginning with 

Toovey v. Milne.9 In each, a person had committed an act of bankruptcy and borrowed 

money to pay his creditors. The money had either been paid to those creditors or 

refunded to the lender before the commencement of the bankruptcy and the assignee in 

bankruptcy was trying to recover the money as a fraudulent preference over the other 

creditors. The claims failed because money received for a specific purpose could not be 

used by the assignee for distribution among the general creditors. As Abbott CJ. stated 

in Toovey v. Milne: 10

"(T]he fair inference from the facts proved was that this money was advanced for a 
special purpose, and that being so clothed w ith a specific trust, no property in it passed to 
the assignee of the bankrupt. Then the purpose having failed, there is an implied 
stipulation, that the money shall be repaid. That has been done in the present case; and I 
am of the opinion that that repayment was lawful . . ."

In Quistclose, Lord Wilberforce stated: 11

"In the present case the intention to create a secondary trust for the benefit of the lender, 
to arise if the primary trust, to pay the dividend, could not be carried out, is clear and I 
can find no reason why the law should not give effect to it."

6 [ 1970] A.C. 567,582.
7 Ibid. 580.
8 Ibid.
9 (1819)2B.&Ald. 683.
10 Ibid. 684.
11 [1970]A.C. 567, 582.
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B. COMPETING VIEWS

The statements quoted above, taken in isolation, support the view that (i) a loan for the 

purpose of paying creditors creates a trust of which those creditors are the beneficiaries 

and (ii) on the failure of that purpose, there is an express trust in favour of the lender. 12 

However, as discussed below, this view does not provide a satisfactory explanation of the 

cases leading up to Quistclose or Quistclose itself. 13 Although it is possible that a lender 

will intend to create a trust on these terms, there are compelling reasons why loans for 

special purposes should not be construed as express trusts unless that intention is made 

clear.

There is considerable support for the view that there is (or at least can be) a 

resulting trust for the lender on the failure of the purpose. 14 However, there are others 

who prefer to see it as more of a constructive trust arising because it would be 

unconscionable for the borrower to use the property for other purposes. 15 Mr. Hackney 

described it as "a new creature .. . invented to protect from risk of failure a secret com­ 

mercial venture for profit by two parties at the ultimate expense of general creditors". 16

There is more controversy over whether a loan to pay the borrower's other 

creditors creates a trust for those creditors. Sir Peter Millett (now Lord Justice Millett) 

has forcefully argued against this proposition in his essay, "The Quistclose Trust: Who 

Can Enforce It?". 17 He suggested instead that the lender is, from the outset, the sole 

beneficiary of the Quistclose trust. 18 Although this was an important contribution to our 

understanding of the Quistclose trust, it is suggested below with great respect that it does

12 Re Australian Elizabethan Theatre Trust (1991) 102 A.L.R. 681, 691; Goodhart & Jones, 
(1980) 43 M.L.R. 489,493; Priestly, in Finn, Equity and Commercial Relationships (1987) 217; Modern 
Equity, p. 234.

13 Hackney, p. 51; Oditah, (1992) 108 L.Q.R. 459, 474.
14 Quistclose [1968] 1 Ch. 540, 566-7; Re EVTR [1987] B.C.L.C. 646 (C.A.); Re Australian 

Elizabethan Theatre Trust ( 1991) 102 A.L.R. 681, 691; Jacobs' Law of Trusts, p. 17; Rickett, (1991) 107 
LQ.R. 608; Modern Equity, p. 234.

15 Carreras Rothmans Ltd. v. Freeman Mathews Treasure Ltd. [1985] 1 Ch. 207, 222; Hardcastle, 
(1988) 85(36) L.S.Gaz. 14; Arora, [1990] J.Bus.L.2\l, 226-30. Cf. Rickett, "Trusts and Insolvency: The 
Nature and Place of the Quistclose Trust" in Waters, Equity, Fiduciaries and Trusts 1993, 325, 351.

16 Hackney, p. 51; see Bridge, (1992) 12 OJ.LS. 333; Kltnck, (1994) 23 Can.Bus.LJ. 45.
17 (1985) 101 L.Q.R. 269.
18 This view was also taken by P.O. Finn (see Priestley, in Finn, Equity and Commercial 

Relationships (1987) 217, 237) and in General Communications Ltd. v. Development Finance Corp. of New 
Zealand Ltd. [1990] 3 N Z L R 406 (C.A.). Also see Re Australian Elizabethan Theatre Trust ( 1991) 102 
A.L.R. 681, 693-4- Bridge (1992) 12 OJ.L.S. 333; Klinck, (1994) 23 Can.Bus.LJ. 45.
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not adequately explain the interests of the lender, borrower and creditors in the Quistclose 

trust. Another view is that the loan gives rise to a non-charitable purpose trust, which 

leaves the beneficial interest in suspense, 19 but this suffers from the same inadequacies.

The view put forward here (that the specific purpose need not be an express trust 

and that a resulting trust arises on the failure of that purpose) is presented (i) in the belief 

that it explains existing Quistclose cases, using established legal principles, and (ii) with 

the hope that it will permit both the better integration of the Quistclose trust in the law of 

trusts and its broader application to logically similar situations. It will be convenient to 

examine the nature of the relationships created by the receipt of funds for a special 

purpose, before looking at the trust for the lender upon failure of that purpose.

C NATURE AND EFFECT OF THE PURPOSE

1. The Essential Element

In Quistclose, Lord Wilberforce referred to the 'primary trust' as a trust in favour of the 

creditors and a trust to pay the dividend, 20 but never discussed the creditors' interest in 

the money. The decision depended instead on the lender's interest: "when the money is 

advanced, the lender acquires an equitable right to see that it is applied for the primary 

designated purpose (see In re Rogers, . . . where both Lindley LJ. and Kay L.J. 

recognised this)". 21 The lender's right to prevent the unauthorised use of the money is 

the backbone of the Quistclose trust. As Lindley L.J. stated in Re Rogers:22

"The trustee is endeavouring to affirm the transaction in part and to repudiate it in part. 
He wants to claim the money as the bankrupt's because it came into his hands and at the 
same time to reject the terms and conditions on which alone the bankrupt procured it. 
This is manifestly unjust and contrary to principle. ... I entertain no doubt that [the 
lender] could have obtained an injunction to restrain the bankrupt from using that money 
for any purpose except that of paying his pressing creditors. If this be so, the money 
never was the bankrupt's in any proper sense so as to vest in his trustee as part of his 
general assets."

Although it might be said that the proceeds of such a loan are not available to the 

general creditors because they are held in trust, this would be stating the principle too 

broadly. The trustee in bankruptcy takes the property of the bankrupt 'subject to the

19 In re Northern Developments (Holdings) Ltd. (unreported) 6 October 1978, Ch.D., Megarry 
V.C.; Carreras Rothmans [1985] 1 Ch. 207; Rickett, (1991) 107 L.Q.R. 608.

20 [1970] A.C. 567, 580, 582.
21 Ibid. 581, per Lord Wilberforce.
22 (1891)8Morrell243,248.
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equities', i.e. has no greater rights to the property than did the bankrupt.23 The property 

is not available for distribution if the bankrupt could have been restrained from using the 

property for that purpose. The bankrupt need not be a trustee with only bare legal title.

The restriction on the borrower's freedom to deal with the property has, on 

several occasions, been affirmed as the basis for what is now known as the Quistclose 

trust. In Edwards v. G/vw, Crompton J. stated: 24

"The advance being, to use the expression of Abbott C.J. in Toovey v. Milne, clothed with 
a specific trust, the bankrupts, though they might have a legal, had not an equitable right 
to use the money for any other purpose; and equity would, I think, have interfered to 
prevent them from doing so. Therefore, on the principle that the assignees of a bankrupt 
take only the property to which the bankrupt has both a legal and equitable right, the 
plaintiffs have no ground of action."

In Re Drucker,25 the bankrupt paid £300 of the £1,000 he owed to his bank, which 

was accepted on the understanding that the money had been loaned to the bankrupt for 

that purpose. The trustee in bankruptcy could not recover the payment as a fraudulent 

preference because, as Romer LJ. stated, "there was never a moment of time at which 

this money could have been used for any other purpose than that of paying the bank."26 

In that case, the trial judge, Wright J., had stated: 27

"I cannot help thinking that this money was never free, and never became part of the 
general assets of the debtor at all. He never had any right to receive it, or use it, or apply 
it to any purpose except this one particular purpose. Under these circumstances it seems 
to me it was impressed with a trust not in the strict sense of the word but in substance 
with a quasi-trust that it should be applied ... for the discharge pro tanto of the claim of 
the bank."

In Re Watson,^ a theatre manager advanced money to the bankrupt, Watson, for 

the purpose of obtaining the release of scenery and costumes seized from Watson by the 

sheriff. Cozens-Hardy M.R. stated: 29

"The money was advanced solely for the purpose of releasing the goods which were not 
the property of the bankrupt. If Watson had attempted to intercept the money and apply it 
to his own purposes, it would have been a breach of faith, and the theatre manager might 
have restrained him by injunction."

In the Divisional Court, Phillimore J. (like Wright J. in Re Drucker) spoke of a

23 Taylor v. Wheeler ( 1706) 2 Ver. 564; Exparte Dumas ( 1754) 2 Ves.Sen. 582, 585, per 
Hardwicke L.C.: "the assignees under the commission take the estate of the bankrupt and any legal interest 
of the bankrupt subject to all the same equities as it stood in the bankrupt at the time of the bankruptcy."

24 (1859) 2 E1.&E1. 29,50-1.
25 [1902] 2 K.B. 237 (C.A.); affg [1902] 2 K.B. 55.
26 Ibid. 238-9.
27 [1902] 2 K.B. 55, 57.
28 (1912) 107 L.T. 783 (C.A.); affg (1912) 107 L.T. 96.
29 Ibid. 783.
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'quasi-trust': 30

"Somebody may lend the bankrupt or give the bankrupt a sum of money to enable him to 
pay off a particular pressing creditor, and may say to him, 'You must use it for that 
purpose and for no other.' There upon the money is impressed with a quasi-trust.. ."

Although the term 'quasi-trust' was not used by the Court of Appeal in either 

case, it more accurately describes the nature of the arrangement between the lender and 

the bankrupt. The contract between them, like a trust, has the effect of preventing the 

trustee in bankruptcy from distributing the proceeds of the loan among the general 

creditors of the bankrupt. But, unlike a conventional trust, the interests of the three 

parties involved (lender, borrower and creditors) do not correspond to those of a settlor, 

trustee or beneficiary. It will be useful to examine each of their interests separately.

2. The Lender's Interest

(a) Right to prevent misuse

As Sir Peter Millett stated, "it is elementary that a settlor who retains no beneficial 

interest cannot enforce the trust which he has created."31 This is true of both trusts for 

persons 32 and trusts for purposes. 33 The fact that the lender can, in equity, restrain the 

borrower's use of a loan made for a specific purpose means that the lender's interest 

differs from that of a mere settlor. There are two possibilities: either, as Millett believed, 

the lender "can enforce the primary trust because he is the beneficiary"^ or there is no 

trust in the strict sense of the word. Millett argued that the Quistclose trust: 3:>

" . . is simply an example of what is sometimes called an 'illusory trust." The best 
known example of such a trust is a disposition of property by a debtor to trustees for the 
benefit of his creditors. ... the apparent beneficiaries take no beneficial interest at all, the 
trustees holding the property transferred to them in trust for the debtor exclusively. . ..

"In such a case, the only trust which is created is a trust to comply with A [the settlor]'s 
directions. The trust itself is not revocable, but prima facie A's directions are, so that A is 
free to change his mind, revoke the directions he has given, and either substitute new 
directions, allow B[the trustee] to retain the money beneficially, or require repayment to 
himself."

30 (1912) 107 L.T. 96, 98.
31 (1985) 101 L.Q.R. 269, 287. Also see Maitland, p. 31; Restatement of Trusts , §200; Waters, p. 

291; Hayton, The Law of Trusts ( 1993, 2d ed.) p. 126.
32 Malhtt v. Wilson [ 1903] 2 Ch. 494.
33 In re Aster's Settlement Trusts [ 1952] Ch. 534.
34 (1985) 101 L.Q.R. 269, 288.
35 Ibid. 288-9.
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This excellent suggestion, that the lender has a beneficial interest in the fund, has 

cleared away a lot of the fog surrounding the Quistclose trust and has been expressly 

adopted by the New Zealand Court of Appeal. 36 However, it is suggested with great 

respect that the Quistclose trust is not an illusory trust because the lender does not have 

the full equitable ownership of the money. Unlike the settlor of an illusory trust, who can 

revoke the instructions given to the trustee, the Quistclose lender cannot revoke the 

loan. 37 Within the confines of the special purpose for which the loan was made, the 

borrower has the right to use the money and the lender has no right to interfere.

If Rolls Razor had complied with the conditions of the loan, Quistclose could not 

have prevented the payment of the dividend when due. The lender's sole interest in the 

fund is the right to restrain the borrower from misapplying it. The lender, like the 

borrower, is bound by the contract of loan between them and the terms of that contract 

are not revocable by the lender. The special purpose is revocable in one sense only: the 

lender can waive the restriction on the use of the money, this being a term of the contract 

solely for the lender's benefit. The lender cannot, however, unilaterally alter that term 

and require the borrower to apply the money for some other purpose.

This is illustrated by Re Schebsman,^ where employers had contracted with an 

employee (on the termination of his employment) to make payments to his wife and 

daughter after his death. The employee became bankrupt and died and the trustee-in- 

bankruptcy unsuccessfully attempted to recover the amounts due to his widow. Although 

the parties to the contract could have agreed to vary its terms and thereby re-direct the 

payments, neither the employee nor his successors had the right to unilaterally interfere 

with the employers' obligation to pay the widow. As du Parq L.J. stated, "in the case of 

such a contract there cannot be a variation at the will of one of the parties any more than a 

condition introduced into a contract for the benefit of both parties can be waived by only 

one of them."39

36 General Communications v. D.F.C.N.Z. [1990] 3 N.Z.L.R. 406, 432-3.
37 Even if a loan is made on a demand basis, the lender's decision to call the loan would make the 

debt payable, but should not give rise to a trust in favour of the lender as long as the purpose is otherwise 
capable'of fulfilment and the borrower is willing to carry out that purpose.

38 [1944JCH. 83 (C.A.).
39 Ibid. 102.
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(b) Right to compel payment

It is also suggested that Quistclose, unlike the settlor of an illusory trust, could not have 

compelled Rolls Razor to pay the dividend. The loan was made on the condition that it 

would "only be used to meet the dividend", 40 not that it must be used to meet the 

dividend. Rolls Razor was under no contractual duty to Quistclose to make that payment 

and, therefore, Quistclose's only interest in the fund was to prevent it from being used for 

other purposes. Although Lord Wilberforce said that, "when the money is advanced, the 

lender acquires an equitable right to see that it is applied for the primary designated 

purpose",41 it must be remembered that his lordship relied on Re Rogers42 as authority for 

this principle. In that case, the money had already been paid over to the creditor and the 

Court of Appeal decided that the lender could have prevented the borrower's misuse of 

the money, not that he could have compelled the payment. Lord Wilberforce's statement 

should be construed in keeping with Re Rogers and not as authority that a lender for a 

special purpose has the right to compel the fulfilment of that purpose.

There are two cases in which the provider of a fund for the purpose of paying the 

recipient's creditors was able to compel the recipient to pay those creditors. 43 In both, 

the provider was not a lender, but the party for whose benefit the creditors were to be 

paid. The recipient of the money had incurred liabilities to the creditors at the provider's 

request and owed a duty to the provider to pay those creditors.

It should not be assumed that the presence of a contractual obligation to apply 

money for a specific purpose will necessarily give the provider an equitable right to 

compel the payment. As Lord Wrenbury stated in Palmer v. Carey, "An agreement for 

valuable consideration that a fund shall be applied in a particular way may found an 

injunction to restrain its application in another way",44 but something more is required 

before the obligation will be specifically enforceable. 45 This is consistent with the

40 [1968] 1 Ch. 540, 550 (C.A.).
41 [ 1970] A.C. 567,581.
42 (1891)8Morrell243.
43 Hassaltv.Smithers (1806) 12 Ves. \\9\CarrerasRothmam [1985] 1 Ch. 207. They are 

discussed below, pp. 88-90.
44 [1926] A.C. 703, 706 (P.C.); quoted with approval by Lord Wilberforce in Swiss Bank 

Corporation v. Lloyds Bank Ltd. [1982] A.C. 584, 613.
45 See, e.g., Beswick v. Beswick [1968] A.C. 58.
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court's greater willingness to grant an injunction enforcing a negative obligation than to 

specifically enforce a positive one.-46 The specific performance of contracts to pay money 

is exceptional.47

(c) Fiduciary relationship

Lord Wilberforce said that the arrangements between the lender and borrower "give rise 

to a relationship of a fiduciary character or trust". 48 Millett suggested that this is best 

understood, "as an indication that the arrangements may or may not constitute a trust, 

depending on the circumstances of the particular case."49 This may be the best 

interpretation if the choice is limited to a fiduciary relationship, on one hand, and a trust 

in favour of the creditors, on the other. However, it may be that Lord Wilberforce was 

describing the relationship which Phillimore and Wright JJ. called a 'quasi-trust'.50 In a 

broad sense, the arrangement is a trust, either because someone other than the owner has 

equitable rights in the property or because the recipient has been trusted to use the money 

in a certain way. Perhaps Russell L.J. said it best when he stated: 51

"Granted that the arrangement. . imposed upon Rolls Razor the character of a trustee of 
the money advanced, the trust that was reposed in Rolls Razor was that Rolls Razor 
would not use the money for any purpose of Rolls Razor other than payment of the 
dividend."

One difficulty in understanding the Quistclose trust arises simply from the use of 

the word 'trust'. Although it is natural to assume that the borrower has only bare legal 

title to the money under a conventional trust, the word 'trust' is capable of describing a 

broader range of equitable relationships and duties. As Gummow J. stated in Re 

Australian Elizabethan Theatre Trust, it "is important to appreciate both the flexibility of 

the institution of the express trust and the range of equitable institutions which fall short 

of but have some characteristics of the trust." 52 As discussed below, equitable rights can 

amount to full beneficial ownership or something much less and more specific. This is 

perhaps what Abbott C.J. meant in Toovey v. Milne when he said the money was "clothed

46 Doherty v. Allman (1878) 3 App.Cas. 709, 719.
47 Modern Equity, pp. 685-6.
48 Quistclose [1970] A.C. 567, 580.
49 (1985) 101 L.Q.R.269,215.
50 Above, n. 27 and n. 30.
51 Quistclose [1968] 1 Ch. 540, 557.
52 (1991) 102 A.L.R. 681,693.
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with a specific trust". 53

Further difficulties may stem from the modern tendency to talk about legal and 

equitable ownership of property as if both are always in existence at any given time. This 

has led to a search for the location of the equitable interest as a key to understanding the 

Quistdose trust. In Carreras Rothmans Ltd. v. Freeman Mathews Treasure Ltd. 

(discussed below), Gibson J. concluded that the lender could not have retained a 

beneficial interest in the proceeds of the loan and, therefore, "the beneficial interest is in 

suspense until the payment is made" to the creditors.54 With respect, these difficulties 

can be avoided if the jurisdictional basis of equity is remembered. When money is 

borrowed without restriction on its use, the beneficial interest is not in suspense, but 

neither has the borrower received the equitable ownership of the money. Equity has 

nothing to do with it. The borrower has the full benefit of the money at common law and 

there is no reason for equity to interfere.55

When a loan is made for a special purpose, equity will interfere to prevent the 

borrower from using that money for other than the purpose for which it was obtained. 

Although the lender's right to enforce the restriction can be regarded as a trust, the use of 

the word 'trust' does not enlarge the lender's interest in the fund. The borrower is 

completely entitled to the beneficial use of the money, subject only to the lender's right to 

prevent its misuse. There is no need to either talk about the beneficial interest as being in 

suspense or look for it elsewhere.

3. The Borrower's Interest

As suggested above, as long as the purpose is capable of being carried out, the borrower 

has the full benefit of the proceeds of the loan at common law, subject only to the 

lenders' ability to restrict the borrower's use of the property. Although this is a form of 

trust, it would not be accurate to say that the entire beneficial ownership of the property is 

held in trust. The lender has the only equitable interest. The fact that the loan proceeds 

are not divisible among the general creditors of the borrower has led to the assumption

53 (18l9)2B.&Ald. 683.
54 [1985] I Ch. 207,223. 
xS See pp. 57-61 above.
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that the borrower has no more than "a dry legal interest".56 However, the lender's limited 

equitable interest in the fund is, by itself, sufficient to prevent its use for that purpose.

Lord Wilberforce said of Re Rogers that the money "was impressed with a trust 

for the purpose and never became the property of the bankrupt/' 57 Although this 

suggests that the borrower received no beneficial interest, it must be remembered that, in 

Re Rogers, Lindley L.J. said that "the money never was the bankrupt's in any proper 

sense so as to vest in his trustee as part of the general assets."58 In Quistclose , Russell 

L.J. stated that "Rolls Razor was not at liberty to treat the money advanced as the 

beneficial property of Rolls Razor except for the limited activity of paying a particular 

class of its creditors" ~® Sachs L.J. stated that:60

"[T]he beneficial property in the sums in Dividend Account No. 4 never at any material 
time vested in Rolls Razor Ltd. or the liquidator in any sense which could entitle the bank 
to use it... for a purpose which was entirely contrary to the terms on which they knew it 
had been paid into that account"

Although Lord Wilberforce said that Barclays had notice that the loan "was trust 

money and not the assets of Rolls Razor",61 it was not necessary that Rolls Razor be a 

bare trustee in order to prevent Barclays from combining the accounts. Barclays' 

knowledge that the fund was subject to an equitable interest was sufficient to prevent it 

from acquiring legal title free of that interest as a bonafide purchaser. 62

None of the Quistclose trust cases depended on the borrower having only a dry 

legal interest in the proceeds of the loan. In Gibert v. Gonard, where money had been 

borrowed for the purpose of purchasing a manufactory of condensed milk, North J. stated 

that the duty to use the money for that purpose created a "fiduciary relation". 63 In 

Carreras Rothmans Ltd. v. Freeman Mathews Treasure Ltd., Gibson J. stated: 64

"I doubt if it is helpful to analyse the Quistclose type of case in terms of the constituent 
parts of a conventional settlement, though it may of course be crucial to ascertain in 
whose favour the secondary trust operates (as in the Quistclose case itself) and who has 
an enforceable right. In my judgment the principle in all these cases is that equity fastens 
on the conscience of the person who receives from another property transferred for a

56 Re Australian Elizabethan Theatre Trust (1991) 102 A.L.R. 681, 692, per Gummow J.
57 Quistclose [1970] A.C. 567, 580.
58 (1891) 8 Morrell 243, 248 (emphasis added).
59 [1968J 1 Ch. 540, 557 (emphasis added).
60 Ibid. 567 (emphasis added).
61 [1970] A.C. 567, 582.
62 Quistclose [1968] 1 Ch. 540, 561; Bar clays Bank p.I.e. v. O'Brien [1994] 1 A.C. 180.
63 (1884) 54 L.J. Ch. 439, 440.
64 [1985] 1 Ch. 207,222.
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specific purpose only and not therefore for the recipient's own purposes, so that such 
person will not be permitted to treat the property as his own or to use it for other than the 
stated purpose."

It is suggested that the best conclusion to be drawn from the cases is that a loan of 

money to be used for a specific purpose places the borrower under a fiduciary obligation 

not to misuse that money. This is the extent of the 'trust' and the borrower is the 

beneficial owner of the money, subject to that obligation.

4. The Creditors' Interest

Until Re Northern Developments (Holdings) Ltd.,65 it had not been necessary to decide if 

the creditors had an interest in the fund while it remained in the hands of the borrower. In 

every case but one, the lender was trying to recover the fund or it had already been paid 

to the lender or creditors. The exception was Hassall v. Smithers.66 Although the 

creditors in that case were able to recover the money from the recipient's estate, the 

question of their right to call for the fund was expressly avoided, because the provider of 

the fund had joined them in their petition.

In Hassall v. Smithers, the fund had been provided by Mr. Illingworth for the 

purpose of answering his acceptances of certain bills drawn on the recipient. After the 

recipient died intestate, Illingworth and the bill holders brought a petition to compel his 

representatives to use the fund for that purpose. Grant M.R. stated:67

"Clearly the intestate was bound so to apply that remittance; if it had got into his hands. 
He had no option, e\ en if he had been a creditor at the time upon other accounts, to apply 
that fund to any other demand; for Illingworth had a right to prescribe in the first 
instance, in what manner, and to what account, the remittance should be applied. If the 
intestate had been a bankrupt, property in his hands under such circumstances would not 
have passed to his assignees; but would have been applicable to the bills, to answer which 
it was specifically remitted. The representatives cannot be in any better plight than the 
intestate himself would have been in. They have no election to consider this remittance, 
not as a fund applicable to the bills outstanding, but as part of the general assets. They 
are bound to apply it for Illingworth. Then the bill-holders desire, with the assent of 
Illingworth, to have it applied in discharge of these bills; and he joins them in that 
request; and that avoids the question upon the strength of their own claim to insist upon 
the application: for there can be no doubt, that there is in them, and him, joining them, a 
complete right to insist upon the application, that he originally prescribed; and, if it were 
otherwise, the grossest injustice would be the consequence; for that would be the 
application of Illingworth's money, not in executing the purpose, for which he made the 
remittance, but to pay other debts of the intestate."

Although the question of the creditors' interest in the fund was left unanswered, it seems

65 Unreported, 6 October 1978, Ch.D., Megarry V.C.
66 (1806) 12 Ves. 119.
67 Ibid. 121-2. A long quotation is set out here partly because this case has not been referred to in 

connexion with other Quistclose trust cases.
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clear that Illingworth, as the provider of the fund, had the power to compel the payment 

to the creditors.

There are three cases since Quistclose in which the courts decided that the 

creditors had the right to enforce payment to themselves: Re Northern Developments 

(Holdings) Ltd.,68 Carreras Rothmans Ltd. v. Freeman Mathews Treasure Ltd.69 and 

General Communications Ltd. v. Development Finance Corporation of New Zealand 

Ltd.70 In the first of these, Megarry V.C. found that the creditors had enforceable rights 

against the holder of the fund, rather than an interest in the fund itself: 71

"There is perhaps some parallel in the position of a beneficiary entitled to a share of 
residue under a will. What he has is not a beneficial interest in any asset forming part of 
residue, but a right to compel the executor to administer the assets of the deceased 
properly. It seems to me that it is that sort of right which the creditors . . . had."

This was followed in Carreras Rothmans, concerning a fund the plaintiff had 

provided to an advertising agency for the purpose of paying the agency's debts to trade 

creditors in connexion with the plaintiffs advertisements. When the agency became 

insolvent without paying the creditors, the plaintiff paid them directly, took assignments 

of their claims against the agency and brought an action to recover the fund. The 

situation was similar to Hassall v. Smithers because the plaintiff came to court both as the 

provider of the fund and in the shoes of the creditors. Gibson J. stated: 72

"I cannot accept the joint submission that the third party creditors for the payment of 
whose debts the plaintiff had paid the moneys into the special account had no enforceable 
rights. In any event I do not comprehend how a trust, which on no footing could the 
plaintiff revoke unilaterally, and which was still capable of performance, could 
nevertheless leave the beneficial interest in the plaintiff which had parted with the 
moneys. On Sir Robert Megarry V.C.'s analysis the beneficial interest is in suspense 
until the payment is made."

This is confusing because the basis of the judgment was that "the plaintiff as the 

provider of the moneys has an equitable right to an order for the carrying out by the 

defendant of the trust."73 With respect, there was no irrevocable trust, just an irrevocable 

payment to the agency, because those funds were provided as payment of the plaintiffs 

debts to the agency. This does not mean that the plaintiff was prevented from waiving

68 Unreported, 6 October 1978, Ch.D., Megarry V.C.
69 [19851 1 Ch. 207.
70 [1990]3N.Z.L.R. 406.
71 Megarry V.C.; quoted by Gibson J. in Carreras Rothmans [1985] 1 Ch. 207, 223.
72 Carreras Rolhmans [1985] 1 Ch. 207, 223.
73 Ibid. 224, per Gibson J.
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the restriction concerning the use of those funds. The finding that the creditors had 

enforceable rights to the fund was unnecessary.

(a) Why does the purpose fail?

If a loan for a specific purpose gives the creditors an interest in the fund, it is difficult to 

understand why, in most cases, the lender recovers and not the creditors. It has been 

pointed out that the purpose would not have failed in Quistclose if the shareholders had 

acquired a beneficial interest.74 The Companies Act 1948 prevented the payment of the 

dividend once the liquidator was appointed on 27 August, but the proceeds of the loan 

were in Rolls Razor's account when the dividend came due on 24 July. If the sharehold­ 

ers had a beneficial interest in the fund at that time, "there is no good reason why their 

right to the money should be affected by the subsequent liquidation of Rolls Razor. 75

In Toovey v. Milne,16 the borrower had obtained a loan for the purpose of settling 

with his creditors and voluntarily returned the money after his bankruptcy. There was 

nothing to prevent him from paying his creditors. As Millett rightly stated: 77

"There are only two possible explanations. Either the arrangements created a power but 
not a trust for the payment of B[the borrower]'s creditors, and B elected not to exercise it, 
or the purpose for which A [the lender] lent the money was taken to be, not to enable 
C[the creditors] to be paid, but to save B from bankruptcy."

In Gibert v. Gonard 7S and Re Vautin,19 the purpose of the loan was not fulfilled solely 

because the borrower chose not to use the money for that purpose. In the former case, the 

lender was able to recover the balance of the loan from the borrower and, in the latter, the 

borrower returned the money unrequested. All four cases are inexplicable if it is assumed 

that the creditors had acquired a beneficial interest in the proceeds of the loan.

(b) Presumption against trust

In cases like Carreras Rothmans, where the borrower is, by contract with the lender, 

obliged to pay the creditors, this duty and the lender's corresponding right to enforce it do

74 Goodhart & Jones, (1980) 43 M.L.R. 489, 494, fn. 28; Millett, (1985) 101 L.Q.R. 269, 275-6; 
Jacobs'Law of Trusts, p. 17; Oditah, (1992) 108 L.Q.R. 459, 475.

75 Millett, (1985) 101 L.Q.R. 269, 276. Under the Insolvency Act 1986, s. 86, the winding up is 
deemed to commence at the time the resolution for winding up is passed.

76 (1819)2B.&Ald. 683.
77 (1985) 101 L.Q.R. 269, 27'1. 
7« (1884) 54 L.J. Ch. 439. 
79 [1900] 2 Q.B. 325.
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not give the creditors a beneficial interest in the fund. Although the arrangement appears 

to be very much like a trust for the creditors, it should be presumed that there is no such 

trust. The lender would normally be free to waive the borrower's obligation to use the 

money in a certain way, this being a term of the contract solely for the benefit of the 

lender. A trust in favour of the creditors would mean that the lender's rights are lost and 

the creditors have acquired a beneficial interest. The creditors have not given value for 

the payment to the borrower and cannot enforce the contract between the lender and the 

borrower. 80 It would be wrong to assume that the lender intended to gratuitously dispose 

of an interest in the property in favour of the creditors and the presumption should be the 

other way. 81 As du Parq LJ. stated in Re Schebsman: 82

"It is true that, by the use possibly of unguarded language, a person may create a trust... 
without knowing it, but unless an intention to create a trust is clearly to be collected from 
the language used and the circumstances of the case, I think that the court ought not to be 
astute to discover indications of such an intention. I have little doubt that in the present 
case both parties . . . intended to keep alive their common law right to vary consensually 
the terms of the obligation undertaken by the company, and if circumstances had changed 
. . . injustice might have been done by holding a trust had been created and that those 
terms were accordingly unalterable."

In the cases of illusory trusts, deeds of express trusts for the payment of creditors 

have been construed to be trusts in favour of the settlors. 83 In Smith v. Hurst,84 a debtor 

transferred his property to a trustee in trust for his creditors. Turner V.C. decided this 

was a settlement for the debtor's own convenience and, therefore, did not transfer any 

beneficial interest to the creditors: 85

"[I]n cases of deeds purporting to be executed for the benefit of creditors, and to which 
no creditor is a party, the motive of the party executing the deed may have been either to 
benefit his creditors or to promote his own convenience; and the Court there has to 
examine into the circumstances, for the purpose of ascertaining what was the true purpose 
of the deed..."

These reasons for invalidating an express deed of trust for the benefit of one's own 

creditors apply a fortiori to a loan made for the purpose of paying another's creditors. 

There is no reason to infer that the lender intended to create a trust for the benefit of the 

borrower's creditors.

80 Re Schebsman [1944] Ch. 83; Beswick v. Beswick [1968] A.C. 58.
81 Goodhart & Jones, (1980) 43 M.L.R. 489, 489; Rickett, in Waters, Equity, Fiduciaries and 

Trusts 1993, 325, 332; Jacobs' IMW of Trusts, p. 57; cf. Gardner, p. 54; Goddard, [ 1988] Conv. 19, 24.
82 [1944]Ch. 83, 104.
83 See Millett, (1985) 101 L.Q.R. 269, 288-9, for a discussion of the illusory trust.
84 (1852) 10 Hare 30.
85 Ibid. 47.
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(c) Subsequent conduct

Re Northern Developments and General Communications Ltd. v. Development Finance 

Corp.**6 were cases where the creditors were able to enforce payment to themselves. In 

each case, this conclusion was necessary to the result and correct, but not on the basis that 

the arrangement between the lender and the borrower gave a beneficial interest to the 

creditors. The creditors' interests arose because of the subsequent conduct of the parties. 

As Turner V.C. stated in Smith v. Hurst, regarding illusory trusts: 87

"[T]he Court there has to examine into the circumstances, for the purpose of ascertaining 
what was the true purpose of the deed; and this examination does not stop with the deed 
itself, but must be earned on to what has subsequently occurred, because the party who 
has created the trust may, by his own conduct, or by obligations which he has permitted 
his trustee to contract, have created an equity against himself."

In Re Northern Developments, pressing creditors were told of the existence of the 

fund to obtain their forbearance. Although Megarry V.C. did not rely on this aspect of 

the case, Millett thought that it "ought to be decisive; for on well-settled principles 

communication of the arrangements to Qthe creditors], followed by forbearance by C, 

raises an equity against Afthe settlor] which prevents him from revoking the 

arrangements or otherwise intercepting payment to C." 88

Millett reached this conclusion because, "communication to C perfects an 

assignment of A's equitable interest to C, and converts A's revocable mandate into an 

irrevocable trust for C."89 With respect, this explanation does not function satisfactorily 

in the context of the Quistclose trust. The lender has the right to prevent the 

misapplication of the fund. The creditors who have relied on the arrangement have the 

right to compel payment to themselves. Not only is their interest different from the 

lender's, there is nothing which indicates that the lender has lost or assigned the right to 

prevent misuse of the fund. In other words, the lender's equitable interest continues 

unchanged and the creditors have acquired a new interest. The borrower's enjoyment of 

the fund at common law is now subject to two equitable interests: one in favour of the 

lender and another in favour of the creditors.

86 [1990J3N.Z.L.R. 406.
87 (1852) 10 Hare 30, 47.
88 Millett, (1985) 101 LQ.R.269,278.
89 Ibid. 289.
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In General Communications v. Development Finance Corp. ,9° money was loaned 

for the purpose of buying video equipment. The lender paid the money to the borrower's 

solicitors in reliance on their written undertaking to hold it in their trust account and pay 

it directly to the supplier after the borrower received the equipment. The supplier 

provided the equipment on 90-days credit. This was supposed to be secured by a letter of 

credit, but the supplier accepted instead a letter from the borrower's solicitors confirming 

they would be making the payment on receipt of the money from the lender. The lender 

and the supplier were unaware of each other's arrangements with the borrower's 

solicitors. After the equipment was delivered, but before the 90 days had passed, the 

borrower became insolvent and the borrower's solicitors returned the money to the 

lender. The supplier successfully recovered the money from the lender.

The New Zealand Court of Appeal concluded that, although "there was no 

forbearance or detrimental act by the suppliers in response to the creation of the fund",91 

the lender had created an equity against itself by communicating to the supplier that 

payment would be made through the borrower's solicitors and that this was sufficient to 

enable the borrower to enforce the trust. The court also concluded that the lender must 

have intended to create an irrevocable trust in favour of the supplier.

This case was difficult because of the separate communications by the borrower's 

solicitors to the lender and supplier. It was made worse by the court's assumption that 

the borrower would be a bare trustee of the fund for the lender, unless the lender had 

somehow transferred its beneficial interest to the supplier. The lender's equitable interest 

in the fund was the right to prevent its misuse and this right was not lost. The lender 

could not interfere with the payment to the supplier, because this was not a misuse of the 

fund, but the fulfilment of the purpose for which it was loaned. The borrower had the full 

benefit of the fund at common law, subject only to the lender's interest, and had created 

an additional equity against itself through its solicitors. Although the supplier did not 

detrimentally rely on the terms by which the lender created the fund, it certainly relied on

90 [1990J3N.Z.L.R. 406.
91 Ibid. 434, per Hardie Boys J.
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the anticipated existence of the fund and the borrower's solicitors' promise to pay upon 

receipt of the money.

D. THE TRUST UPON FAILURE OF THE PURPOSE

It is clear that, upon the failure of the purpose of the loan, the borrower becomes a bare 

trustee of the money for the lender. There is some disagreement, however, on the proper 

classification of that trust. Despite assertions that there is an express trust for the lender, 

it is suggested that the Quistclose trust is a resulting trust (or at least need not be an 

express trust) and that its improper classification obscures its true nature and may impede 

its proper application in the future.

The cases up until Quistclose did not specify the nature of the trust and Quistclose 

itself left the classification in doubt. Harman L.J. stated: 92

"I do not see why this needs to be called a resulting trust; the bankruptcy cases never so 
suggest. It is a trust always attaching to the money involved in the conditions of the loan. 
. . . the second trust did not anse on failure of the first; it was present throughout."

Sachs L.J. was content to find that there was either "a further trust in favour of'93 

Quistclose or a resulting trust.

According to Lord Wilberforce, there was an "intention to create a secondary trust 

for the benefit of the lender",94 which could be implied from an implied term of the 

agreement that the money would be returned if the dividend could not be paid.95 

Although it is possible for a lender to create an express trust on these terms, the court 

should not be overly astute to discover one based on two layers of implication, for the 

Quistclose trust does not depend on it. This is illustrated by the difference between a 

trust 'to A for life, remainder to the settlor' and a trust which is simply 'to A for life'. In 

the first case, the settlor has become a beneficiary under an express trust. In the second, 

there is a resulting trust, which arises because the settlor did not intend the trustee (or 

anyone else) to receive a beneficial interest in the remainder. In the same way, the lender 

for a special purpose does not intend the borrower to receive the beneficial ownership of 

the money, except to use in accordance with the special purpose. If that purpose cannot

92 [1968] 1 Ch. 540,554.
93 Ibid. 566.
94 [ 1970] A.C. 567,582.
95 Ibid. 580.
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be fulfilled, the beneficial ownership of the money results back to the lender.

It is not essential that there be an express trust, nor even that the parties address 

their minds to the possibility of failure of the purpose. This was important in Re EVTR,96 

where the lender provided £60,000 to the borrower for the purpose of buying video 

equipment. The money was paid over to the supplier and temporary equipment was 

delivered. The supplier held the money as a deposit until the new equipment was 

delivered, but the borrower was put into receivership before that could happen. The 

supplier returned the deposit to the receiver (less an agreed amount for the supplier's 

damages) and the lender was able to recover this money from the receiver by virtue of a 

Quistclose trust. Dillon L.J. stated: 97

"[NJobody gave a conscious thought to any possibility that, after the documents had all 
been signed up and the £60,000 had been paid to ... '[the supplier], the purchase of the 
Encore System might yet fall through and the £60,000, or a large part of it, might be 
repaid. That however is not conclusive against the appellant, since a resulting or 
constructive trust normally arises by implication of law when circumstances happen to 
which the parties had not addressed their minds."

Both Dillon and Bingham LJJ. found that the trust in favour of the lender was a resulting 

trust (Dillon LJ. also thought that Quistclose itself was a case of resulting trust). 98

In Gibert v. Gonard, the lender was allowed to recover upon failure of the 

purpose, even though, as North J. stated, "the money was lent by way of a loan, and was 

to be repaid, and was a sum not intended to go back in specie in any way to the person 

who lent it".99 The resulting trust arises not because the lender intended such a trust, but 

because the lender did not intend the borrower to retain the money in the events which 

have occurred.

As a final note, the Quistclose cases are instances of a resulting trust arising upon 

the failure of a purpose, not the failure of an express trust. This is for the simple reason 

that, although the purpose has failed, the primary trust has not. The lender's equitable 

interest, being the ability to prevent the borrower's misuse of the fund, continues in full 

force, becoming merged in the greater equitable ownership under the resulting trust.

96 [1987] B.C.L.C. 646 (C.A.).
97 Ibid. 650.
98 Ibid. 649, 650, 652.
99 (1884) 54 L.J. Ch. 439, 440.
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E. SUMMARY

When money is loaned to be used for a specific purpose, the lender acquires an equitable 

right to prevent the use of those funds for any other purpose. This right derives from the 

express or implied term of the contract between the lender and the borrower restricting 

the borrower's use of the money. If the contract requires the borrower to apply the 

money for a purpose beneficial to the lender, the lender may also acquire the equitable 

right to compel the fulfilment of that purpose. Although this arrangement can be 

described as a trust, the borrower acquires more than just bare legal title and has the full 

beneficial use of the money at common law, subject only to the equitable rights of the 

lender. The creditors do not have any beneficial interest in the money, unless they 

acquire some equitable rights over the borrower's interest as a result of some arrangement 

with the borrower or detrimental reliance on the actions of the borrower. Even if the 

creditors acquire a beneficial interest in the fund, the lender's equitable rights are not 

thereby extinguished.

If the purpose of the loan fails, either because it becomes impossible to fulfil or 

the borrower chooses not to fulfil it, the money is held by the borrower on resulting trust 

for the lender. This resulting trust does not depend on the failure of a prior express trust, 

but arises because the lender did not intend that the borrower should retain the benefit of 

the money, other than for use in accordance with the purpose for which it was obtained.

The next chapter considers resulting trusts which have arisen on the failure of 

purposes unrelated to the use of the property transferred. The broader application of the 

resulting trust in both situations (whenever property is transferred for purposes which are 

or become incapable of fulfilment) is the subject of chapter VII.



CHAPTER IV

FAILURE OF CONSIDERATION

This is the second chapter concerning transfers for purposes. In these cases, property has 

been transferred in consideration of some future benefit, event or state of affairs and, 

when that consideration fails, the property is held on resulting trust for the transferor. 

Although the consideration for the transfer can be the reciprocal obligation of the 

recipient, the meaning of 'consideration' in this context is not limited to the contractual 

notion of the term. It is used here in the broader sense explained by Professor Birks:'

"A 'consideration' was once no more than a 'matter considered', and the consideration 
for doing something was the matter considered in forming the decision to do it. In short, 
the reason tor the act, the state of affairs contemplated as its basis. Failure of 
consideration for a payment should be understood in that sense. It means that the state of 
affairs contemplated as the basis or reason for the payment has failed to materialise or, if 
it did exist, has failed to sustain itself."

Resulting trusts have arisen on failures of consideration in contractual settings, where the 

consideration is the recipient's obligation to render counter-performance, as well as in 

other situations, such as voluntary marriage settlements.

The Quistclose trust (discussed in the previous chapter) is one species of resulting 

trust upon a failure of consideration, the consideration being (or including) the specific 

purpose for which the property would be used. This chapter concerns considerations 

other than the use of the property. For example, where a transfer is made in consideration 

of the recipient's obligation to render payment, the recipient would normally be intended 

to receive the unfettered ownership of the property in exchange for that obligation. If the 

obligation to pay is void, the basis of the transferor's intention to benefit the recipient is 

gone and the resulting trust is possible. 2

The resulting trust applies in these situations because the transferor did not intend 

to benefit the recipient in the events which have occurred. His or her intention to benefit 

the recipient was, from the outset, conditional upon the happening of certain events which

1 Birks, p. 223. See Burrows, pp. 251-3; Goff & Jones, pp. 40-1.
2 Sinclair v. Brougham [1914] A.C. 398; Westdeutsche Landesbank Girozentrale v. Islington 

I^ndon Borough Council [1994] 1 W.L.R. 938 (C.A.).



IV F A I L L R E O F C O \SIDERATI O X 98

have failed to arise or continue. As Birks states: 3

"He has taken pains to quality the transfer, making clear that, although he wanted the 
defendant to have the enrichment, his intent to that effect was not absolute but 
conditional. Now, as events have turned out, the condition has failed; and with its failure 
the transfer has become non-voluntary."

Most failures of consideration do not give rise to a resulting trust. In the typical 

case, the consideration for a payment has failed and it is recovered as money had and 

received. An important question is why some failures of consideration give rise to a 

resulting trust and not others. This is deferred until chapter VII, which considers the pos­ 

sible application of resulting trusts (including Quistclose trusts) to all situations in which 

the provider of property to another had only a qualified intention to benefit that other.

A. COUNTER-PERFORMANCE

1. Sinclair v. Brougham

Sinclair v. Brougham4 is the leading case in this area. Money had been deposited with a 

building society and it turned out that the obligation to repay those deposits was ultra 

vires the society. The House of Lords held that the depositors had an equitable 

proprietary interest in the assets derived from those deposits. This aspect of the case has 

been criticised, 5 but it is suggested that Sinclair v. Brougham is a satisfactory and very 

important case when properly understood as one of resulting trust upon a failure of 

consideration. Although sometimes overlooked, this was the basis of Viscount Haldane 

L.C.'s speech: 6

"No doubt it was ultra vires of the society to undertake to repay the money. But it was 
none the less intended that in consideration of giving such an undertaking the society 
should be entitled to deal with it freely as its own. The consideration failed and the 
depositors had the right to follow the money so far as invalidly borrowed into the assets 
in which it had been invested . . ."

Because of this failure of consideration, his lordship concluded that the depositor's 

"property was never converted into a debt, in equity at all events, and there has been 

throughout a resulting trust". 7

J Birks, p. 219.
4 [1914] A.C. 398.
5 Birks pp. 387, 396-7; Maddaugh & McCamus, pp. 28, 326-7; Goff & Jones, pp. 63, 587; 

Oakley, ( 1995) 54 C.LJ. 377, 397-8.
6 [1914] A.C. 398,423.

.
6 [1914] A.C
7 Ibid. 421.
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Sinclair v. Brougham concerned the winding up of the Birkbeck Permanent 

Benefit Building Society after it had improperly carried on a banking business for many 

years. Borrowing for the business of banking was ultra vires the building society and the 

contracts with its depositors, who had paid in over £ 10m., were void. The liquidator had, 

with the court's approval, paid £4m. to the depositors and applied for further directions 

concerning the remaining assets. Neville J. held that the shareholders were entitled to be 

paid out in priority to the depositors. 8 With the encouragement of the Court of Appeal, 

the depositors and the society's 15,402 class 'A' shareholders agreed to pay the outside 

creditors and expenses and share the remaining assets of the society pro rata. The 28 

holders of class 'B' shares, worth £13,300, did not agree to the compromise and an 

appeal was taken with respect to the fund set aside to pay their claims. The Court of 

Appeal, with Fletcher Moulton L.J. dissenting, affirmed the judgment of Neville J., 

giving the shareholders priority over the depositors. 9 The House of Lords unanimously 

held that the shareholders and depositors would share the remaining assets pro rata.

Sinclair v. Brougham is a difficult case, partly because the five law lords 

delivered four quite different speeches and partly because of its later interpretation by the 

Court of Appeal in Re Diplock. 10 The law lords agreed that the doctrine of ultra vires, 

which invalidated the contracts of deposit, prevented the depositors from succeeding on 

their personal claims against the building society for money had and received. They also 

agreed that the depositors had an equitable claim in rem to the remaining assets of the 

building society, which ranked equally with the shareholders' claim. In all four speeches, 

Re Hallett's Estate 11 was cited as authority for the proposition that the depositors could 

follow their money into the mixed assets of the society. There is some confusion, 

however, over the source of that equitable proprietary interest.

8 In re Birkbeck Permanent Benefit Building Society [ 1912] 2 Ch. 183, 198.
9 Ibid. 209, 235.
10 [ 1948J Ch. 465; alT'd Ministry of Health v. Simpson 119511 A.C. 251.
11 (1880) 13 Ch.D. 696 (C.A.).
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2. Fiduciary Relationship

The Court of Appeal in Re Diplock was of the opinion that the depositors' right to follow 

their money in Sinclair v. Brougham depended "upon there having existed at some stage 

a fiduciary relationship of some kind". 12 This can fairly be said of the speech of Lord 

Parker, who thought that the building society was "in the position of a person who had 

innocently received from a fiduciary agent money belonging to another and invested it 

with money of his own". 13 The building society could not "be party to an ultra vires act" 

and the money borrowed by the directors or agents acting on behalf of the building 

society was "in their hands the property of the lender." 14 Lord Parker described the 

source of the depositors' equitable proprietary interest as follows: 15

"Equity . .. considered that the relationship between the directors or agents and the lender 
was a fiduciary relationship, and that the money in their hands was for all practical 
purposes trust money. Starting from a personal equity, based on the consideration that it 
would be unconscionable for any one who could not plead purchase for value without 
notice to retain an advantage derived from the misapplication of trust money, it ended, as 
was so often the case, in creating what were in effect rights of property, though not 
recognized as such by the common law."

Although the Court of Appeal in Re Diplock attributed the requirement of a fiduciary 

relationship to both Lord Parker and Viscount Haldane L.C., it is difficult to find any 

support for it apart from Lord Parker's speech. It is respectfully suggested that Viscount 

Haldane L.C. reached his conclusion by an entirely different route.

Viscount Haldane L.C., with whom Lord Atkinson agreed, said that the depositors 

had "a claim to follow and recover property with which, in equity at all events, they never 

really parted." 16 Following Re Hallett, the remedy granted was an equitable charge over 

the mixed assets into which the depositors' money had been paid. As Viscount Haldane 

L.C. recognised, Re Hallett involved a breach of a fiduciary duty. However, his lordship 

did not think the remedy was limited to that situation: 17

"It was, I think, merely an additional right, which could be enforced by the Court of 
Chancery in the exercise of its auxiliary jurisdiction, wherever money was held to belong 
in equity to the plaintiff. If so, ... I see no reason why the remedy explained by Jessel 
M.R. in Hallett's Case . . . should not apply in the case of a transaction that is ultra vires. 
The property was never converted into a debt, in equity at all events, and there has been

12 [1948] Ch. 465, 540. See Goff& Jones, pp. 83-6.
13 [ 1914] A.C. 398,445-6.
14 Ibid. 441, per Lord Parker.
15 Ibid. 441-2.
16 Ibid. 418.
17 Ibid. 421.
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throughout a resulting trust, not of an active character, but sufficient, in my opinion, to 
bnng the transaction within the general principle."

If the contracts of deposit had been valid, the money paid by the depositors would 

have been exchanged for debts due from the building society. As it happened, the 

consideration for the payments failed at the outset, giving rise in each case to a resulting 

trust instead of a debt. For Viscount Haldane L.C., the depositors' equitable proprietary 

interest was a resulting trust created by this failure of consideration and not by the breach 

of a fiduciary obligation: l8

"In the present case the investment was not made in breach of a fiduciary- duty on the part 
of the society, and it was actually made with the authority of the depositors. What was a 
material point in Hallett's Case, therefore, does not occur here. No doubt it was ultra 
vires of the society to undertake to repay the money. But it was none the less intended 
that in consideration of giving such an undertaking the society should be entitled to deal 
with it freely as its own. The consideration failed and the depositors had the right to 
follow the money so tar as invalidly borrowed into the assets in which it had been 
invested .

Gummow J., writing extra-judicially in 1990, recognised that Viscount Haldane 

L.C.'s speech could not be reconciled with the view that a fiduciary relationship is 

required for the creation of an equitable proprietary interest: 19

"In view of what is there said by the Lord Chancellor, it is difficult to accept the Court of 
Appeal's view expressed in Re Diplock, that not only Lord Parker but also the Lord 
Chancellor subscribed to the proposition that 'a sufficient fiduciary relationship was 
found to exist between the depositors and the directors by reason of the fact that the 
purposes for which the depositors had handed their money to the directors \\ere by law 
incapable of fulfilment'."

Lord Parker, and the Court of Appeal in Re Diplock, treated the building society 

as the innocent recipient of money obtained by its directors or agents in breach of their 

fiduciary obligations to the depositors. One might argue that this is not contradicted by 

Viscount Haldane L.C. or Lord Dunedin, who both held that there was no fiduciary 

relationship between the depositors and the building society, 20 but did not discuss the 

relationship between the depositors and the society's directors or agents. However, it 

seems impossible to reconcile the supposed importance of the breach of a fiduciary 

obligation with the finding by both Viscount Haldane L.C. and Lord Sumner that the 

depositors had consented to the investment of their money. 21 It is also difficult to accept

18 Ibid. 422-3.
19 Gummow, in Finn, Essays on Restitution ( 1990) 47,83; also see Evans, [1994] Conv. 395, 400.

20 [1914| A.C. 398, 422-3, 438.
21 Ibid. 422-3,458.
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the classification of shareholders as innocent recipients and directors as fiduciaries in 

breach, when the 28 class fc ET shareholders included all of the directors of the society. 22 

If, indeed, the existence of a fiduciary relationship was the crux of the decision in Sinclair 

v. Brougham, it is remarkable that Lord Parker was the only law lord to refer to it.

Lord Dunedin did describe the case as one in which the "directors of the society 

have taken the moneys of the shareholders which they had a right to receive, and the 

moneys of the depositors which they had not, and mixed them so that they cannot be 

distinguished".23 To say that the directors had no right to receive the depositors' money 

is not to say that they were in breach of a fiduciary obligation to the depositors. It is, 

however, entirely consistent with Viscount Haldane L.C.'s explanation of a failure of 

consideration. The money was given in consideration of the building society's 

undertaking to repay the money. The society's right to deal with the money as its own 

depended on the validity of that undertaking. The consideration failed from the outset 

and. therefore, the right to use the money never arose.

This view of Sinclair v. Brougham can be reconciled with the focus on a fiduciary 

relationship found in Lord Parker's speech, and the Court of Appeal in Re Diplock, if the 

fiduciary relationship is seen as arising from the creation of an equitable proprietary 

interest and not the other way around. This is the explanation provided by Birks: 24

"It was not that there was a fiduciary relationship, before the event, between depositors 
generally and bankers generally - quite to the contrary, for the relationship between a 
bank and its customers is as between debtor and creditor - but rather that, because the 
purpose of the delivery could not be fulfilled, equity was willing to intervene and to 
recognise, at the moment of the original enrichment of the directors, a continuing 
proprietary interest."

Gummow J. also took this view: 25

"There was in existence a fiduciary duty, not in the sense that the investment was made in 
breach of such a duty, but because the failure of consideration generated a resulting 
trust."

Sinclair v. Brougham and Re Diplock were considered by Goulding J. in Chase 

Manhattan Bank N.A. v. Israel-British Bank (London) Ltd. 26 In that case, money had

22 [1912] 2 Ch. 183, 222-3 (C.A.).
23 11914] A.C. 398,438.
24 Birks, p. 382. See Goode, in Burrows, Essays on the I^aw of Restitution ( 1991) 215, 229. 
^ Gummow, in Finn, Essays on Restitution ( 1990) 47, 83. 
26 fI981]Ch. 105.
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been paid by mistake and the question arose whether a pre-existing fiduciary relationship 

was needed in order to trace the money in equity. Relying on Sinclair v. Brougham, 

Goulding J. decided it was not: 27

"[T]he fund to be traced need not (as was the case in In re Diplock itself) have been the 
subject of fiduciary obligations before it got into the wrong hands. It is enough that, as in 
Sinclair v. Brougham, the payment into wrong hands itself gave rise to a fiduciary 
relationship. ... It was not the intention of the depositors or of the directors in Sinclair v. 
Brougham to create any relationship between the depositors and the directors as 
principals. Their object, which unfortunately disregarded the statutory limitations of the 
building society's powers, was to establish contractual relationships between the 
depositors and the society. In the circumstances, however, the depositors retained an 
equitable property in the funds they parted with, and fiduciary relationships arose 
between them and the directors."

As Birks points out, 28 there is some support for this view in Re Diplock itself, 

where the Court of Appeal said of Sinclair v. Brougham: 29

"There, a sufficient fiduciary relationship was found to exist between depositors and the 
directors by reason of the fact that the purposes for which the depositors had handed their 
money to the directors were by law incapable of fulfilment."

If, as Re Diplock suggests, a fiduciary relationship is a prerequisite for the recovery of 

property in equity, it can be created by the resulting trust upon a failure of consideration, 

in the absence of any previous dealings between the parties.

3. Qualified Intention

Failure of consideration and resulting trust provide the best explanation of the source of 

the depositors' equitable proprietary interest in Sinclair v. Brougham. Although Lord 

Wright, writing extra-judicially in 1938, characterised Sinclair v. Brougham as a case of 

constructive trust, 30 Viscount Haldane L.C., 31 Gummow J., 32 Birks 33 and Mr. Butler34 

have all treated it as a case of resulting trust arising upon a failure of consideration.

Recently, in Westdeutsche Landesbank Girozentrale v. Islington London Borough 

Council,35 the Court of Appeal took a similar view of Sinclair v. Brougham and Re 

Diplock. The Westdeutsche case involved an interest-rate swap agreement in which the 

parties made reciprocal loans to each other of £25m., one at a fixed rate of interest and

27 Ibid. 119.
28 Birks, p. 382.
29 [ 1948| Ch. 465, 540-1.
M Birks, p. 382.
29 [ 1948| Ch. 465, 540-1.
30 Lord Wright, (1938) 6 C.LJ. 305, 309.
3 ! Sinclair v. Bmugfuun [1914J A .C. 398, 421.
32 Gummow, in Finn, Essays on Restitution ( 1990) 47, 82-3, 85.
33 Birks, pp. 380-3, 387; Birks, "Resulting Trusts", pp. 353-5.
34 Butler, in Finn, Essays on Restitution ( 1990) 87, 112.
35 [1994] 1 W.L.R. 938.
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the other at a floating rate. After it was discovered that the agreement was ultra vires the 

council,36 the bank brought an action against the council to recover the difference 

between the £2.5m. paid by the bank and the £ 1.35m. paid by the council during the 

supposed validity of the agreement.

The Court of Appeal held that the bank could recover the sum as money had and 

received on a failure of consideration. Relying on Viscount Haldane L.C.'s speech in 

Sinclair v. Brougham, and the quotation from Re Diplock set out above,37 Dillon L.J. 

concluded that the failure of consideration would also give rise to a resulting trust: 38

"The same result can be achieved on equitable, as opposed to common law, grounds. 
Since, contrary to the expectation of the parties, the swap transaction and contract are, 
and were from the outset, ultra \ ires and void, the purpose for which the £2.5m. was paid 
by the bank to the council has wholly failed, and the £2.5m. has, from the time the 
council received it, been held on a resulting trust for the bank."

Although his judgment on this aspect of the case was brief, Dillon L.J.'s reliance on 

Viscount Haldane L.C.'s speech does help clarify our understanding of Sinclair v. 

Brougham as a case of resulting trust. Leggatt L.J. also relied on Sinclair v. Brougham to 

conclude that, "in equity the money remained the property of the bank" and "mere receipt 

by the council of money which was not theirs constituted them fiduciaries".39

How the principle of resulting trust applies to a failure of consideration is 

discernible from Sinclair v. Brougham and Westdeutsche v. Islington. The provider's 

intention to benefit the recipient is qualified by the basis on which the payment is made. 

In Sinclair v. Brougham, the depositors paid their money in exchange for the building 

society's undertaking to repay the money. As Viscount Haldane L.C. stated, it was 

"intended that in consideration of giving such an undertaking the society should be 

entitled to deal with it freely as its own." 40 The depositors' intention to transfer the 

beneficial ownership of their money was based upon the society's obligation to repay. 

The invalidity of that obligation removed the basis for the payments and, therefore, the 

depositors did not intend the society to receive the beneficial ownership of their money. 

As Dillon L.J. stated in Westdeutsche v. Islington, "The payments were not to be

36 Hazell v. Hammersmith and Fiilham Ijondon B.C. [1992] 2 A.C. 1.

37 At n. 29.
38 [1994| 1 W.L.R. 938, 947.
39 Ibid. 953.
40 [1914] A.C. 398, 423.
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considered as purely voluntary because they had been intended to be made for the 

consideration expressed .. . Neither party intended to make a gift to the other."41

B. OTHER CONSIDERATIONS

We now turn to cases in which the consideration for the transfer was something other 

than the expectation of counter-performance from the recipient. Although the three cases 

discussed below involved transfers in trust in contemplation of marriage, the principle is 

not limited to that situation. This is discussed further in chapter VII.

In Essery v. Cowlard,42 Ms. Essery transferred property to trustees in trust for 

herself until marriage and thereafter for herself for life, her intended husband for life and 

the remainder for their children. The couple lived together and had three children without 

marrying. Under the terms of the trust, the illegitimate children would not become 

entitled even if the couple married. The couple sought a declaration that Ms. Essery was 

entitled to a reconveyance of the trust property, either under the terms of the trust or by 

reason of a failure of consideration. Pearson J. stated: 43

"I think the settlement was executed with reference to the marriage which was then 
contemplated by the parties, and was intended to provide for the benefit of the husband 
and wife, and the issue of that marriage. ... If the father and mother were now to marry, 
and this deed were to be taken as their marriage settlement, their intention to provide for 
all their issue would be defeated. Under the circumstances I think I am at liberty to hold 
that the contract to marry has been definitely and absolutely put an end to. Therefore I 
am at liberty to hold that the trusts are at an end, and that the Plaintiffs are entitled to the 
relief w hich they claim."

It should be noted that Essery v. Cowlard is not a case of resulting trust upon the 

failure of an express trust. The marriage settlement had not failed to dispose of the entire 

beneficial ownership of the property. Ms. Essery was entitled to the property until 

marriage and, if she had died without marrying, it would presumably have become part of 

her estate. The relief was granted because of a failure of consideration. It was the 

purpose for which the trust was created, and not the trust itself, which failed. Essery v. 

Cowlard is not actually a case of resulting trust. The declaration granted was "that the 

trusts declared by the settlement after the solemnization of the then intended marriage

41 [1994] 1 W.L.R. 938, 946.
42 (1884)26Ch.D. 191.
43 Ibid. 193.
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have become inoperative."-14 With the deletion of the trusts arising on the marriage, Ms. 

Essery became the sole beneficiary of a bare trust and entitled to a reconveyance of the 

trust property.

The property was restored to Ms. Essery because the consideration for the 

creation of the trust had failed. The restoration could be achieved by the partial 

cancellation of the express trust, rather than a resulting trust, because she was both the 

settlor and the beneficiary of that trust until the marriage. However, if she had not been a 

beneficiary of the express trust, she ought to have been entitled to a restoration of the 

property by means of a resulting trust. This was done in Re Ames J Settlement,45 where a 

father had settled £10,000 in trust for his son for life, the son's wife for life and the 

remainder to their children. The marriage was annulled after eighteen years, making it 

void ab initio. Upon the son's death, there was a resulting trust for the father's estate. 

Vaisey J. thought "that the case is, having regard to the wording of the settlement, a 

single case of money paid on a consideration which failed." 46

Re Ames ' Settlement was approved, though not applied, by the Court of Appeal in 

Burgess v. Rawnsley,47 in which a man and woman each paid one half of the cost to 

purchase a house together as joint tenants. He contributed with the intention of marrying 

her. She contributed for the purpose of obtaining the upstairs flat. She refused to marry 

him and he refused to let her move in. The Court of Appeal held that their conduct had 

severed the joint tenancy in equity, but also considered the possibility of a resulting trust 

upon a failure of consideration.

Browne L.J. said it was "clear that where a person creates a trust for a particular 

purpose or in contemplation of a particular event and that purpose fails or that event does 

not happen, there is a resulting trust in favour of the settlor." 48 However, his lordship 

thought that this principle would not apply to secret mismatched intentions: 49

44 Ibid.
45 [ 1946] Ch. 217.
46 Ibid. 223.
47 [1975JCH.429.
48 Ibid. 441.
49 Ibid. 442.
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"[I]t seems to me impossible to say that there was been a total failure of consideration or 
that the trust has failed where a trust is created by two people and where there is a failure 
of a purpose for which one of them created the trust but which he did not communicate to 
the other party and the other did not share."

This did not deter Lord Denning M.R.: 50

"It is plain that the object of each failed. Each has a different object in view, but each 
failed. What then is the position? I think it is the same as if the common object of both 
had failed. Im my opinion there is a resulting trust in favour of the two of them, 
according to their respective contributions."

The issue regarding communication of the basis of the transfer is discussed further in 

chapter VII.M It is sufficient for present purposes to note the Court of Appeal's clear 

acceptance of failure of consideration as a basis for the resulting trust in this context.

C SUMMARY

Where a person has provided property to another in consideration of some purpose, 

benefit, event or state of affairs that fails to arise or sustain itself, that failure of 

consideration can give rise to a resulting trust. This is because the provider intended to 

benefit the recipient only in certain circumstances, without which the transfer becomes 

non-voluntary. The Quistclose trust is one species of resulting trust upon a failure of 

consideration, in which property is transferred in consideration that it be used for a 

specific purpose. The failure of other types of consideration, including the contractual 

obligation to make counter-performance, can also give rise to a resulting trust. Sinclair v. 

Brougham is the leading case in this area. The problem considered in chapter VII is the 

distinction between these cases of failure of consideration, which do give rise to resulting 

trusts, and others which do not.

50 Ibid. 437-8.
51 Below, pp. 190-3.
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CHAPTER V

RESTITUTION

The circumstances in which resulting trusts arise were explored in Part One and it was 

concluded that resulting trusts operate on the same principle regardless of their situation. 

The facts giving rise to a resulting trust are: (i) a transfer of property, (ii) in circumstances 

in which the provider of that property did not intend to benefit the recipient. The 

property may be any sort of property interest or asset capable of being the subject of a 

trust. The provider may be the previous owner of the property or one who has provided 

consideration for the transfer. The provider's intention may be presumed or proven.

This chapter has two purposes. The first is to show that all resulting trusts effect 

restitution to the provider of what would otherwise be the unjust enrichment of the 

recipient. Restitution is the label given to a variety of legal and equitable responses to 

unjust enrichment gained at the expense of another, which cause that enrichment to be 

given up to that other. As this chapter demonstrates, the resulting trust is one of those 

responses. Its second purpose is to begin the important task (continued in the next five 

chapters) of identifying the place of the resulting trust in the law of restitution, i.e. the 

nature and extent of the resulting trust's response to unjust enrichment.

These tasks are undertaken with the aid of the taxonomy of the law of restitution 

developed by Professor Birks in An Introduction to the Law of Restitution. Although 

there are other means of segregating restitution from other subjects and of organising the 

law of restitution itself, Birks' taxonomy is the most widely accepted in the common law 

world (outside the U.S.A.). Even those with quite different views on the subject 

acknowledge the importance of his contribution. ] As discussed below, some aspects of 

Birks' definition have been criticised as overly inclusive, but these are not involved in its 

application to the resulting trust. In areas relevant to this thesis, his views on the scope of 

the law of restitution are at least as restrictive as those of most other commentators.

1 See Moriarty [1986] C.L.J. 128; Gummow, in Finn, Essa\s on Restitution (1990) 47; Beatson, 
p. 22; McCamus, in Waters, Equity, Fiduciaries ami Trust* 1993 ( 1993) 129, 136 (see 131-41); McBnde & 
McGrath, (1995) 15 O.J.L.S. 33, 36, 49.
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A. BIRKS' DEFINITION OF RESTITUTION

Birks defines restitution as "the response which consists in causing one person to give up 

to another an enrichment received at his expense or its value in money. "2 A closer look 

at each component of this definition will show that it fits the resulting trust. The> are: 

(i) causing one person to give up to another (ii) an enrichment (iii) received at his 

expense (iv) or its value in money. Before the examination of these four elements begins, 

it is important to note that it will not be sufficient merely to prove that they apply to the 

resulting trust. As Birks points out, this definition is capable of describing responses 

other than restitution unless two exclusions are made: (i) obligations or property rights 

created by consent 3 and (ii) the preservation of the owner's pre-existing title. 4 Therefore, 

to show that resulting trusts are restitutionary, it is necessary to prove both that Birks' 

definition applies to all resulting trusts and that these two excluded categories do not.

Birks' definition of restitution speaks of enrichment, but not unjust enrichment. 

This is not an oversight, but the avoidance of a redundancy: in Birks' taxonomy, 

restitution is always and necessarily a response to unjust enrichment:"1

"In the phrase 'unjust enrichment' the word 'unjust 1 might, with a different throw of the 
dice, have been 'disapproved' or, more neutral!}, 'reversible'. . The essential point is 
that, whatever adjective was chosen to qualify 'enrichment', its role was only to identify 
in a general way those factors which, according to the cases themselves, called for an 
enrichment to be undone. No enrichment can be regarded as unjust, disapproved or 
reversible unless it happens in circumstances in which the law provides for restitution."

The proof that resulting trusts are restitutionary makes it unnecessary to ask whether they 

respond to unjust enrichment. If they reverse enrichments, those enrichments are unjust.

1. Giving Up to Another

All resulting trusts cause one person to give something up to another. They are usually 

bare trusts, meaning that the trustee's primary duty is to convey the trust property to (or at 

the direction of) the beneficiary. 6 Like all trusts, they can only exist when there is some 

separation of legal and equitable ownership. A sole trustee cannot also be the sole

2 Birks, p. 13; also see Beatson, p. 1
3 Birks, pp. 44-5,51,54.
4 Ibid. 15.
5 Ibid. 19 (see 16-18). Cf. Beatson, pp. 24-5.
6 Herdegen v. Federal Commissioner of Taxation (1988) 84 A.L.R. 271, 281; Scott on Trusts. 

§410, §411.2; Ford & Lee, p. 986.
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beneficiary, because that person would hold his or her beneficial interest in the property 

free of the trust. 7 Several persons can be trustees for themselves, but only if there is some 

difference between their interests as trustees and their interests as beneficiaries. 8 This 

difference means that resulting trustees are, in all cases, giving up some proprietary 

interest or asset to another.

Lake v. Craddock9 falls near the line. Five people contributed equally to the 

purchase of land as joint tenants in fee and one of them died. Jekyll M.R. "decreed, that 

the survivorship should not take place; for that the payment of money created a trust for 

the parties advancing the same". 10 Although the tenancies in common arising under the 

resulting trust were almost identical to the joint interests they had expressly created, the 

difference between joint and common ownership meant that the resulting trust could take 

effect to cause the survivors to give up the benefit of their rights of survivorship.

2. Enrichment

What counts as an enrichment in the law of restitution is a contentious issue. The 

Restatement of the Law of Restitution states that a "person is enriched if he has received a 

benefit" and defines 'benefit" broadly as "any form of advantage." ! l The subject matter 

of a resulting trust is always some form of property interest or asset, which is expressly 

included in the Restatement'* concept of enrichment: "A person confers a benefit upon 

another if he gives to the other possession of or some other interest in money, land, 

chattels, or choses in action". 12

The receipt of money is always an enrichment, but the same cannot be said for 

other types of property. 13 There is a great deal of controversy surrounding the provision 

of goods or services which produce no lasting benefit. It has been argued they are not 

enriching unless they leave a marketable residuum or save a necessary expense. 14 There

7 See pp. 58-9 above.
8 In re Selous [1901] 1 Ch. 921; In re Cook [1948] Ch. 212.
9 (1733)3RWms. 158.
10 Ibid. 159.
'' Restatement of Restitution, § 1, p. 12.
12 Ibid.

13 Goff & Jones, pp. 17-22, 26-8; Birks, pp. 109-14.
14 Stoljar, (1987) 50 M.L.R. 603; Burrows, (1988) 104 L.Q.R. 576; Beatson, pp. 31-4; McBride & 

McGrath, (1995) 15 OJ.L.S. 33. Cf. Jones, in Finn, Essays on Restitution (1990) 1,3-7; Birks, in Burrows. 
Essays on the Law of Restitution ( 1991) 105; Chambers, ("1993) 57 Sask.L.Rev. 325.
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is also the issue of 'subjective devaluation', which Birks explains as follows: 15

"IMJoncy is the very measure of enrichment. By contrast benefits in kind are less 
unequivocally enriching because they are susceptible to an argument which for con­ 
venience can be called 'subjective devaluation'. It is an argument based on the premiss 
that benefits in kind have value to a particular individual only so far as he chooses to give 
them value. What matters is his choice. The fact that there is a market in the good which 
is in question ... is irrelevant to the case of any one particular individual."

Happily, neither of these difficulties affect the resulting trust. The subject matter 

of the trust, being a property interest or asset, is necessarily some form of residuum in the 

recipient's hands. It is usually the very thing received, in which case its value (either in 

the market place or to the recipient) is irrelevant. As Professor Burrows explains: 16

"Where the plaintiff seeks restitution of property retained by the defendant, establishing 
the latter's benefit is straightforward. There is no valuation involved. The benefit is 
established simply by showing that the defendant has the particular property claimed: the 
defendant cannot v alidly refuse to give up the property on the ground that it is of no value 
to him."

The recipient of property is not being asked to pay for it and, therefore, cannot resort to 

the argument of subjective devaluation to defeat the provider's claim to a resulting trust 

of that property.

A resulting trust can attach to the substitute of the original property transferred to 

the recipient, as it did in Lane v. Dighton, 17 where the plaintiff's husband received annu­ 

ities (belonging in equity to the plaintiff) and sold them to pay for land purchased in his 

own name. In these cases, both the original property and its substitute are an enrichment 

to the resulting trustee: they cannot be subjectively devalued, regardless of their nature. 

A sale or exchange of the original property realises its value. When sold for money, the 

original property has been objectively valued and the resulting trustee has derived an 

incontrovertible benefit from it. 18 When exchanged for other property, the original 

property has been valued (at least subjectively) as equivalent to the property acquired in 

exchange. The exchange product has been chosen by the resulting trustee and. therefore, 

cannot be subjectively devalued 19 unless he or she mistakenly believed himself or herself 

to be beneficially entitled to the original property. 20 In any event, there can be no

15 Birks, p. 109.
16 Burrows, p. 7; also see Birks, p. 130.
17 (1762)Amb. 409.
18 Birks, p. 121; Burrows, p. 10.
19 See Birks, in Burrows, Essays on Hie IMW of Restitution (1991) 105, 129; Burrow s, pp. 11 -14.

20 Birks, Restitution The Future (1992) p. 138.
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objection to a resulting trust over the exchange product on the basis that it is of no value.

3. At the Expense of

There are two senses in which an enrichment might be at the expense of another: (i) by 

being subtracted from or provided by that other, or (ii) because it was acquired by doing a 

wrong to that other.21 We are concerned, at present, only with the former sense. Where 

there is a transfer of property from P to D, and D holds that property on resulting trust for 

P, it is clear that the resulting trust is returning an enrichment received by D at P's 

expense. The subject of the trust had been subtracted from P's wealth and added to D's.

The story is only slightly more complex where the resulting trust arises, not in 

favour of the transferor, but in favour of a contributor to the purchase price. Where P 

pays X to transfer property to D, D is enriched at the expense of P, not X. The 

subtraction from X's wealth is in exchange for a corresponding addition provided by P. 

X is neutral in the story and the real cause of D's enrichment is the subtraction from P's 

wealth. This accords with our intuitive sense that there is no real difference between a 

direct transfer and a purchase in the name of another. They are merely different means of 

conferring the same enrichment. Although the presumption of resulting trust may apply 

differently in each situation, this difference is not caused by any difficulty identifying the 

provider of the enrichment. It derives from statute 22 or, possibly, different indications of 

the provider's intention to benefit the recipient. 23

The unjust enrichment is still at the expense of the contributor to the purchase 

price even where the value of the property purchased exceeds the price paid for it. 24 If P 

pays £100 to X to transfer £200 worth of property to D, D's enrichment is still at P's 

expense, provided the purchase from X was bona fide and there is no basis on which X 

might impeach the transaction. P has obtained a good bargain and, if the property had 

been transferred to P instead of D, P would not be unjustly enriched. Although P may be 

enriched at X's expense, the enrichment is not unjust and P is entitled to retain it. The

21 Birks, pp. 23-4, 4(M; Burrows, pp. 16-21; Goff & Jones, p. 38. Cf. McCamus, in Waters, 
Equity, Fiduciaries and Trusts 7993, 129, 139; McBride & McGrath, (1995) 15 OJ.L.S. 33, 44-5.

22 Law of Property Act 1925, s. 60(3). See pp. 20-1 above.
23 Drummer v. Pitcher ( 1833) 2 My.&K. 262. See p. 18 above.
24 Goode, in Burrows, Essays on the Law of Restitution (1991) 215, 233.
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transfer to D instead of P has no effect on the expense to X. The advantage of the bargain 

was P's and the enrichment of D was entirely at P's expense. The matter would be 

different if the transaction was impeachable by X. So, for example, if P pays X to 

transfer property to D and, by mistake, X transfers more property than intended to D, 

some of D's enrichment is at P's expense and some at X's. In that case, there should be a 

resulting trust in favour of both P and X in proportion to their contributions.

It has been suggested that, in cases of unjust enrichment by subtraction, the 

measure of restitution is restricted to the lesser of the defendant's enrichment and the 

plaintiffs loss. 25 In many cases, the plaintiff has transferred money or other property 

directly to the defendant and the two measures are the same. However, this suggestion 

does not properly account for those cases where the plaintiff is seeking restitution of the 

value of goods (quantum valebat) or services (quantum meruit). So long as the defendant 

is unable to subjectively devalue, the measure of his or her enrichment is the cost of 

obtaining the same goods or services from someone else in the plaintiff's position. 26 It is 

never measured by the cost to the plaintiff to provide them. The defendant's enrichment 

will fortuitously match the plaintiff's loss where, because of market demand, the plaintiff 

would have provided the same goods or services to another paying customer if the 

defendant had not received them. 27 However, restitution is always the giving up of an 

enrichment and never compensation for loss. 28

The better view is that there is no requirement in the law of restitution that the 

recipient's enrichment must equal the provider's loss. The phrase 'by subtraction from 

the plaintiff indicates the source of the enrichment and not the measure of the plaintiffs 

loss. The subject matter of the resulting trust is always received at the expense of the 

resulting trust beneficiary because it was provided by that beneficiary. Its cost to that 

beneficiary is irrelevant. In any event, the resulting trust meets the 'at the expense of 

requirement even for those who wish to restrict the measure of restitution to the plaintiffs

25 Burrows, pp. 19, 38-9; L.D. Smith, (1992) 71 Can. Bar Rev. 672, 696-7; Stevens, (1989) 39 

U.T.LJ. 258 & 325, 286, 294, 345.
26 Ladder v. Slower [1904] A.C. 442, 444, 453 (P.C.); Deglman v. Guaranty Trust Co. of Canada 

[1954] 3 D.L.R. 785 (S.C.C.); Goff & Jones, pp. 28-30.
27 Cf. Beatson, p. 34.
28 Birks, p. 11.
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loss. In the example above, where P paid £100 to X to transfer £200 of property to D, the 

loss to P is £200. P, as purchaser, could have obtained the property from X and has 

therefore lost that property, not just the value of the consideration paid for it. 29

Professor Burrows might not agree with this last proposition. He is a leading 

proponent of the theory that restitution is restricted to the plaintiffs loss and, using the 

division of family property as an example, doubts whether resulting (or constructive) 

trusts are restitutionary: 30

"II P contributes £10,000 (in money or money's worth) to the purchase or improvement 
of D's home, in which they are both li\ ing, D's unjust enrichment at P's expense (at least 
in the absence of wrongdoing, e.g. a breach of promise by D) requires a correlation 
between P's loss and D's gam and is therefore confined to£10,000 (plus interest). Yet no 
restriction to the true restitutionary measure has been imposed in the cases."

He correctly points out that, in many of these cases, courts are not ordering restitution, 

but fulfilling expectations or social policy. 31 However, as discussed above and below, 32 

the trusts in these cases are not resulting and tell us nothing about the true nature of the 

resulting trust. There are cases in which a resulting trust of the family home is based on 

the proportional contribution to its acquisition. 33 These are restitutionary even though 

they are not limited to the value of the original contribution, plus interest. Where P has 

contributed to the acquisition of D's home, in such a way that P has provided a portion of 

that home to D, the restitutionary measure is a corresponding interest in that home. It is 

no different than cases where P is the sole purchaser of a home in D's name or P has 

transferred a home to D. In each situation, P has provided property to D and the 

restitutionary measure is the value of that property, not its original cost plus interest.

4. Value in Money

The last part of Birks' definition ("or its value in money") is normally irrelevant to the 

resulting trust, which attaches to the actual enrichment in the hands of the recipient. 

Although there may be co-existing remedies, the resulting trust itself does not usually 

include either the obligation or the option to pay for the value of the property subject to

29 See Birks, pp. 133-9; cf. L.D. Smith, (1991) 11 OJ.L.S. 481.
30 Burrows, p. 38.
31 Ibid.

32 At pp. 42, 247-50.
33 Eg. Cowcher v. Cowcher [1972] 1 W.L.R. 425; Crisp v. Mailings [1976] E.G.D. 730 (C.A.); 

Calverlev v. Green (1984) 155 C.L.R. 242; Springette v. Defoe (1992) 24 H.L.R. 552 (C.A.).



V R I;STITITI o.\ 116

the trust. Where the trust property has been sold pending litigation and the proceeds paid 

into court, those proceeds are (or stand in the place of) the subject of the resulting trust. 

The court's direction to pay that money differs from an order that a party must pay a 

certain sum as money had and received, quantum meruit or quantum valebat, which is a 

personal obligation independent of the continued existence of the enrichment received. 34 

In Westdeutsche Bank \>. Islington L.B.C.,35 the defendant was required to pay the 

value in money of property received subject to a resulting trust. As discussed in the pre­ 

vious chapter, 36 Dillon L.J. decided that money paid to the council under a void interest- 

rate swap agreement had, "from the time the council received it. been held on a resulting 

trust for the bank".3 "7 His lordship also concluded that the council was accountable in 

equity for the balance of the £2.5m., even though the account it had been paid into was 

later overdrawn and the money "was spent by the council on its ordinary purposes." 38 

Whether the resulting trust ought to give rise to an obligation to account for the value 

received, even though the subject matter of the trust no longer exists, is discussed in 

chapter IX. It is sufficient for present purposes to note that such an order falls within 

Birks' definition of restitution under the fourth component ("or its value in money").

B. EXCEPTIONS TO BIRKS' DEFINITION

The application of Birks' definition of restitution to resulting trusts has turned out to be 

relatively straightforward: they always cause "one person to give up to another an 

enrichment received at his expense". 39 Although the discussion has touched on matters 

of contention among restitution scholars concerning the nature and measure of 

enrichment, the resulting trust is little affected by this lack of consensus. Applying the 

exceptions to Birks' definition, however, may prove to be somewhat more contentious, 

but only because the true nature of the resulting trust has often been misunderstood or 

overlooked.

34 Birks, pp. 77-8.
35 [ 1994] j W.L.R. 938(C.A.)
36 Above, pp. 103-5.
37 11994J 1 W.L.R. 938, 947.
38 Ibid. 950.
39 Birks, p. 13.
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1. Obligations and Property Interests Created by Consent

Birks states that "restitutionary rights are always created by the operation of law as 

opposed to the consent of the party enriched."40 Contractual obligations can superficially 

appear to be restitutionary: promises to pay for goods or services received are often equal 

to the quantum valebat or quantum meruit by which restitutionary obligations are 

measured. However, a contractual obligation is never restitutionary, because it is created 

and measured by the consent of the party undertaking it and not his or her unjust 

enrichment at the expense of the other party. 41 This exclusion of consensually 

undertaken obligations from the law of restitution does not affect resulting trusts, for it is 

clear that they are never created by the consent of the party enriched. A person can be a 

resulting trustee even though he or she is a very young child, 42 incapable of being an 

express trustee43 or unaware of the transfer.44 It has not been suggested, in the way it has 

with 'quasi-contract', that the resulting trust arises from the recipient's implied promise 

to restore the property.

However, a modification is needed if this exception is to be properly applied to 

the law of trusts: we are concerned not so much with the consent of the party enriched as 

with the intention of the party who provided the enrichment. Although a person must 

ordinarily consent to be an express trustee,45 the primary focus is whether the provider of 

the trust property intended to create a trust, either expressly or by implication. If the trust 

obligation is created by his or her intention, it is not restitutionary. As Birks states: 46

"[Ejxpress trusts never create restitutionary beneficial interests. Suppose I transfer shares 
to you on trust for myself. My new equitable interest carries back your enrichment at my 
expense, leaving you with bare legal title. But again the restitutionary pattern is without 
meaning, because 1 could have carved out any interests at all or none. Equity responds to 
my intent, not to the enrichment of the trustee."

It was established in Part One that the source of the resulting trust is not the 

implied intention to create it, but the lack of intention to benefit the recipient. This is

40 Ibid. 44.
41 Ibid. 46; cf. Beatson, p. 38.
42 Re Vinogradoff[ 1935J W.N. 68; //; re Muller \ 1953J N.Z.L.R. 879.
43 Ibid.; Ford & Lee, pp. 965-6.
44 Birch v. Blagrave (1755) Amb. 264; ChiMers v. Cliilders ( 1857) 1 DC G.&J. 482; Standing v. 

o 1885) 16Ch.D. 282(C.A.).
45 Waters, pp. 672-4; Gardner, p. 13.
46 Birks, p. 54. See Gardner, p. 11.
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why it can arise even though the provider of property was legally or mentally incapable 

of creating a trust,47 was unaware of the transfer48 or clearly did not want to create a 

resulting trust.49 Although the resulting trust depends on whether the provider intended 

to benefit the recipient, it arises as an equitable response to that intention as a fact. As 

Birks states, "There is a fine but important distinction between intent conceived as 

creative of rights, as in an express trust or a contract, and intent conceived as a fact 

which, along with others, calls for the creation of rights by operation of law."50

Hodgson v. Marks 51 provides an excellent example of the role of intention in the 

creation of the resulting trust. The plaintiff transferred her house to her lodger and it was 

agreed that he would hold the house in trust for her. The lodger sold the house to the 

defendant and the plaintiff claimed an overriding interest. The plaintiff's agreement with 

her lodger was not in writing and therefore ineffective to create an express trust of the 

land. 52 However, it gave rise to a resulting trust because it proved "that the transfer was 

not intended to operate as a gift"- 53 As Russell L.J. stated: 54

"It was argued that a resulting trust is based upon implied intention, and that where there 
is an express trust for the transferor intended and declared - albeit ineffectively - there is 
no room for such an implication. 1 do not accept that. ... It would be a strange outcome 
if the plaintiff were to lose her beneficial interest because her evidence had not been 
confined to negativing a gift but had additionally moved into the field forbidden by 
section 53(1) for lack of writing."

It is clear that the resulting trust was a response not to Ms. Hodgson's intention to 

create a trust, but to her lack of intention to make a gift to her lodger. The ineffective 

intention to create a trust was not given effect under the guise of resulting trust; it merely 

provided proof of the absence of intention to benefit the recipient. 55 Although the 

resulting trust in this case had the same content as the ineffective express trust, that was 

merely fortuitous. If Ms. Hodgson had orally intended to create a different trust, say for a 

third party, the resulting trust would still have arisen in her favour for the same reason

47 Ijench v. Ijench (1805) 10 Ves. 511; Goodfellow v. Roberlson (1871) 18 Gr. 572.
48 Ryall v. Ryall (1739) 1 Atk. 59; I jane v. Dighton ( 1762) Amb. 409; El Ajou v. Dollar land

i.Lc. [1993J 3 All E.R. 717; see pp. 24-6 above. 
" 49 Vandervell v. I.R.C. [1967J 2 A.C. 291.

50 Birks, p. 65.
51 [1971] 1 Ch. 892 (C.A.); see pp. 28-9 above.
52 Law of Property Act 1925, s. 53.
53 119711 1 Ch. 892, 933, per Russell L.J.
54 Ibid.
55 Birks, p. 59; Birks, "Resulting Trusts", pp. 363-4.
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(the absence of her intention to benefit the transferee).56

The extent of the resulting trust might have been different if Ms. Hodgson had 

orally intended to create a trust for herself and her lodger, but this is not an exception to 

the principle set out above. The difference in the resulting trust would not be the direct 

product of her intention to create a trust on those terms, but a response to her partial 

intention to benefit her lodger. If, for example, she had intended to create a trust for the 

two of them in equal shares, this would prove that she intended her lodger to have only 

half the benefit of the property. Having received the entire legal ownership, he should 

then hold one half on resulting trust for Ms. Hodgson.

Napier v. Public Trustee (Western Australia)51 provides another example of a 

partial intention to give. A man purchased a house in the name of the woman with whom 

he lived. She died and it was clearly proved that he "did not intend, at the time when he 

made the purchase, that [she] should take any beneficial interest other than a life interest 

in the house". 58 He was therefore entitled to a resulting trust of the remainder, for, as 

Aickin J. stated, "a resulting trust need not necessarily relate to the entire interest in the 

property." 59 If the oral arrangement had been reduced to writing, it would have had the 

same effect as the resulting trust. Notwithstanding this similarity, the resulting trust is 

still an equitable response to a partial absence of intention to benefit the recipient and not 

the product of consent.

Although resulting trusts arise in response to the intentions of persons who have 

provided property to others, they are not excluded from the law of restitution as 

obligations or property interests created by consent. This is because they are not the 

product of an intention to create a trust, but equity's reaction to the lack of intention to 

benefit the recipients. As Birks states, the "negative role played by intent is compatible 

with a characterisation of these interests as restitutionary." 60

56 E.g. In re Royes ( 1884) 26 Ch.D. 531.
57 (1980)32A.L.R. 153 (H.C.A.).
58 Ibid. 154, per Gibbs A.C.J.
59 Ibid. 158.
60 Birks, p. 63.
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2. Preservation of Title

The second qualification on Birks' definition of restitution removes those cases where 

plaintiffs are able to recover property in the possession of others because their pre­ 

existing title to that property continues: "The principle is that passive preservation of 

existing title is not restitution but that active creation of interests to reverse enrichment 

is."61 Goff and Jones also exclude the "pure proprietary claim where the plaintiff asserts 

that the property which he has identified in the defendant's hands belongs, and has 

always belonged, to him."62 Burrows, on the other hand, takes a wider view of the scope 

of restitution as including cases where the defendant retains the plaintiff's property 

without his or her consent.63 Although it has been suggested that all proprietary claims 

ought to be excluded from the law of restitution,64 the consensus of opinion on this issue 

defines restitution at least as broadly as Birks. 65 If the resulting trust satisfies his 

definition of restitution, it will do so for most others.

Whether resulting trusts are excluded from Birks' definition of restitution depends 

on whether they create new equitable interests for the providers of property or merely 

preserve their pre-existing equitable ownership. The answer to this question depends on 

the nature of beneficial ownership: does the legal owner of property, to which no one else 

is entitled, also have an equitable interest in that property? If so, then, as Birks says, 66

"the transferor's interest under the resulting trust might also be said to exemplify 
anticipation rather than reversal of enrichment. For it could be argued that before the 
transfer the transferor had both legal and equitable title, that the legal title passed and the 
equitable title passively stayed behind."

In Re VandervelFs Trusts (No. 2),67 Megarry V.C. suggested that the resulting 

trust upon the failure of an express trust merely preserved the settlor's pre-existing 

beneficial ownership. This view is accepted by Mr. Hackney: 68

61 Birks, p. 70.
62 Goff & Jones, p. 68 (also see pp. 26, 73-4).
63 Burrows, p. 362 ff.
64 See Matthews, in Birks, Laundering and Tracing ( 1995) 23 (quoted at p. 263 below); cf. 

Stoljar, (1987) 50 M.L.R. 603.
65 See Maddaugh & McCamus, p. 37; Resiawneni ofRestiiution, §4, §128, §160; Moriarty, 

[1986] C.LJ. 128, 130-1.
66 Birks, pp. 70-1.
67 [1974]Ch. 269.
68 Hackney, p. 153.
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"This is called a resulting trust, though again it does not spring back in any theoretical 
sense. This rule does not depend on a presumption of intention, but a simpfe process of 
proprietary arithmetic; what 1 once had and have not granted away, 1 keep."

Burrows treats all resulting trusts this way (but he might consider this restitutionary).69

The view put forward here has been set out in chapter II. 70 Absolute legal 

ownership of property is full beneficial ownership at law. Equity has nothing to do with 

it. This is a view shared by Ford and Lee, 71 Birks72 and Hackney, who states (somewhat 

surprisingly in light of his concept of proprietary arithmetic): "Ownership at common law 

is a beneficial interest giving its owner economic advantages. The beneficial owner at 

common law has no equitable interest." 73

This view is consistent with the historical development of equitable interests, 

although, as Birks acknowledges, that alone does not justify its continuation: 74

"[I]t can reasonably be said that history should not be decisixc in such a matter and, 
further, that the boundaries of the law of restitution should not be fixed on the basis of 
assertions which, once deprived of their historical support, are not more than 
metaphysical speculations. Someone who prefers the passive analysis of the ... resulting 
trust . is not likely to fall into deep error in relation to an\ practical question. But he 
will be driven to adopt a narrower view of the content of the law of restitution."

Most commentators tend not to express an opinion on this issue, being content to 

talk of beneficial interests when speaking about the resulting trust. Although it will rarely 

have practical effect, it is nonetheless important to remember that beneficial ownership 

can be legal or equitable. The resulting trust is commonly explained as a 'failure to 

dispose of the beneficial interest', 75 but this is only a shorthand description of an event in 

which a legal beneficial interest is replaced with a new equitable beneficial interest in the 

same property.^6

There are a few cases, like D.K.L.R. Holdings Co. (No. 2) Pty. Ltd. v. Commis­ 

sioner/or Stamp Duties (discussed in chapter II), 77 where the outcome depends on a 

proper understanding of legal and equitable ownership. Possibly more important is the 

largely unnoticed, adverse effect the other view has had on our understanding of the

69 Burrows, pp. 38-9 (cf. pp. 366-9).
70 Above, pp. 57-61.
71 Ford & Lee, p. 966.
72 Birks, pp. 59, 70-2; Birks, "Resulting Trusts", pp. 360-1.
73 Hackney, p. 25.
74 Birks, p. 71.
75 See, e.g., Waters, p. 364; Jacobs' Low of Trusts, p. 264; Riddall, p. 192.
76 D.K.L.R. Holdings Co. (No. 2) v. Comtn 'r for Stamp Duties ( 1982) 40 A.L.R. 1. 35 (H.C.A.).
77 Ibid.; see pp. 59-60 above.
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resulting trust. For example, it is easier to believe that the 'automatic' resulting trust has 

nothing to do with intention if it is merely the inertia of the settlor's pre-existing equitable 

ownership. Our recognition that resulting trusts always create new equitable interests 

makes us more likely to ask why equity has responded in this fashion.

As Birks states, the concept of the resulting trust as the passive preservation of 

title would drive us "to adopt a narrower view of the content of the law of restitution.""78 

This would mean that, notwithstanding our recognition that resulting trusts arise by 

operation of law to cause persons to give up to others enrichments received at their 

expense, we maintain the division between resulting trusts and the law of restitution. The 

failure to treat like cases alike is thus perpetuated, but without justification.

There are few proponents of the passive concept of the resulting trust. This 

concept, so far as it can be said to have been approved at all, is the product of the 

(normally harmless) failure to differentiate between legal and equitable beneficial 

interests. It found favour in Re VandervelTs Trusts (No. 2), but only because the 

'automatic' resulting trust was needed to cope with another error: that 'presumed' 

resulting trusts depended upon an implied intention to create a trust. 79 The passive 

resulting trust turns out to serve no useful purpose and requires a view of equitable 

ownership which is contrary to history and precedent. The theory of passive preservation 

of equitable ownership should be discarded.

C ROLE OF THE RESULTING TRUST

This chapter began with the proposition, established in Part One, that all resulting trusts 

operate on the same principle: when property has been transferred and the provider of that 

property did not intend to benefit the recipient, the resulting trust arises to restore that 

property to its provider. An examination of this principle has shown that it is 

restitutionary: resulting trusts reverse unjust enrichments. This conclusion adds nothing 

to the principle of resulting trust. It merely restates that principle, using general terms 

taken from the language of restitution. However, this restatement is nonetheless valuable,

78 Birks, p. 71.
79 See pp. 47-8 above.
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for it alerts us to possible connexions between the resulting trust and other legal and 

equitable responses that can be described in the same way.

The recognition that resulting trusts reverse unjust enrichment does not change 

their nature or function. It may lead to the increased use of resulting trusts outside their 

traditional categories, in situations which have come to be associated with the law of 

restitution. It will also establish more firmly the connexion between the traditional 

categories and the law of restitution. 80 It does not, however, mean that the resulting trust 

will leave its home in the law of trusts to join the rank of restitutionary remedies (as the 

American constructive trust did when it appeared in the Restatement of Restitution but not 

the Restatement of Trusts}. A greater or even central role in proprietary restitution will 

not change the resulting trust, which will continue to operate on the same principles.

Having recognised that resulting trusts have a place in the modern law of 

restitution, it is important to now move on and identify that place. Restitution is always a 

response to unjust enrichment and the role of the resulting trust within the law of 

restitution can be identified by asking (i) how it responds to unjust enrichment and 

(ii) what type of unjust enrichment it responds to.

D. NATURE OF THE RESPONSE

Birks states that: 81

"The most important division in the subject called 'restitution' is between two different 
measures in which the plaintiff may recover. The first or normal measure is 'value 
received'. What the defendant received can be and is determined without reference to 
whether he still retains it or anything represented by it. The second or exceptional 
measure is 'value surviving'."

First-measure claims to the value received are necessarily personal, 82 whereas second- 

measure claims to the value surviving are usually, but not necessarily, proprietary. 83 

Although recovery in the first measure is 'normal' and the second measure is 

'exceptional' in the law of restitution as a whole, a resulting trust typically effects 

restitution in that exceptional measure.

80 Cf. Goff & Jones, pp. 564-8; Birks, pp. 57-64; Birks, "Resulting Trusts".
81 Birks, p. 6.
82 Ibid. 77.
83 Ibid. 85.



V R j: s T I T r T I o \ 124

1. First-Measure and Other Personal Claims

An important issue addressed in this thesis is the nature and extent of the resulting trust­ 

ee's personal liability (if any) to the beneficiaries of the resulting trust. Two potential 

sources of personal liability are considered: the receipt of property belonging in equity to 

another is discussed in chapter IX (First-Measure Liability) and breach of trust in chapter 

X (Fiduciary Obligations). They are discussed separately because liability for breach of a 

resulting trust is not confined to restitution in the first measure. A first-measure claim 

based on receipt is (arguably) distinct from a claim based on breach of trust.

2. The Second Measure

The resulting trust itself always effects restitution in the second measure (of the value 

surviving), because it can arise "only in respect of something identified as existing in the 

defendant's hands."84 Like all trusts, it cannot exist unless it is "possible to identify 

clearly the property which is subject to the trust."85 The subject matter is sufficiently 

certain if, at the time the trust arises,86 it is ascertained or would at least be ascertainable 

by the court.87 There are situations where value still survives in the hands of the 

recipient, but the subject matter has become insufficiently certain to maintain the 

resulting trust. Although the resulting trust was possible at the moment of receipt, the 

subsequent loss of certainty may reduce the provider's claim from a trust to a charge88 or 

wholly defeat the claim in rem.

This thesis is not concerned with the process of tracing to identify value surviving 

in mixtures, substitutions or the hands of third persons. 89 However, it should be noted 

that none of these three events will necessarily prevent or destroy a resulting trust. 

Where resulting trust property is transferred to a third person, the trust will continue to

^ Birks, p. 85.
85 Waters, p. 117 (also see p. 368). See p. 2 above; Snell'.s Equity , pp. 115, 117; Cowcher v. 

Cowcher [ 1972J 1 W.L.R. 425, 430.
86 Re Beardmore Trusts [1952J 1 D.L.R. 41; Re Goldcorp Exclwnge Ltd. [1995] 1 A.C. 74, 91, 

96-7 (P.C.).
87 Re Golay's Will Trusts [1965] 1 W.L.R. 969. See Hunter v. Moss [1994] 1 W.L.R. 452 (C.A.); 

noted by Hayton, (1994) 110 L.Q.R. 335; Scon on Trusts, §76.
88 See Sinclair v. Brougham [1914] A.C. 398; Westdeulsche Landesbank Girozentrale v. Islington 

London B.C. [1994] 1 W.L.R. 938 (C.A.).
89 Those issues are examined by L.D. Smith in his Oxford D.Phil, thesis, Tracing, Propert\ and 

Restitution (1994). See Birks, pp. 358-75'; Burrows, pp. 57-76; Goff & Jones, pp. 75-93.
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exist unless the transferee is a hona fide purchaser of the legal estate for value without 

notice.90 Where resulting trust property is used to acquire other property, a resulting trust 

should arise over the substitute in accordance with the ordinary principle that it arises in 

favour of a contributor to the purchase price. 91 Where there are multiple contributors to a 

fund or to the purchase of property, the resulting trust is not defeated by the inability to 

determine which part was supplied by each contributor, but arises over the whole fund or 

property in favour of the contributors in proportion to their contributions. 92 It should not 

matter whether the contributions from several persons are mingled before or after the 

resulting trust arises.93 If a fund held on resulting trust for several contributors was 

mixed with money belonging to others, a resulting trust ought to arise over the new 

mixture in favour of both groups in proportion to their contributions.

E. UNJUST ENRICHMENT

This chapter so far has been about the resulting trust's response to unjust enrichment. It 

now turns to consider the unjust enrichments to which the resulting trust responds. 

Unjust enrichments can be analysed in two ways, depending on (i) the type of enrichment 

or (ii) why the enrichment is unjust. The question of enrichment is straightforward, so far 

as resulting trusts are concerned. As discussed above, all resulting trusts effect restitution 

of assets capable of being the subject matter of a trust. Due to the possibility of mixtures 

or substitutions by the recipients, the assets subject to the resulting trust need not be those 

which were originally received at the expense of the provider. 94 Nevertheless, in every 

case of resulting trust, the original enrichment is always some form of property or asset 

capable of being the subject of a trust. 95

The question why enrichments are unjust is far more complex. In the language of 

restitution, the word 'unjust' performs two closely related functions. Not only does it

90 Hodgson v. Marks [1971] 1 Ch. 892 (C.A.).
91 iMne v. Dighton (1762) Amb. 409.
92 Wray v. Sleele (1814) 2 V.&B. 338; Re British Red Cross Balkan Fund ( 1914] 2 Ch. 419; 

Calverlev v. Green (1984) 155 C.L.R. 242; Waters, pp. 306-7; Ford & Lee, p. 959; Modern Equity, p. 258; 
Keeion & Sheridan, pp. 190-1.

93 In re Diplock [ 1948] Ch. 465, 536-7 (C.A.).
94 Seep. 112 above.
95 This was somewhat obscured by the 'common intention' family property cases, which failed to 

distinguish between constructive and resulting trusts: see p. 42, 115 above; pp. 247-50 below.
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qualify the word 'enrichment' to denote those which are reversible, but commentators 

often refer to the 'unjust factor' when discussing why enrichments are reversible. 96 

Unjust enrichments can be, and have been, classified according to their 'unjust factors'. 

For example, some enrichments are reversible because the provider was mistaken: others 

because they were provided under duress or undue influence or for a consideration which 

has failed. These unjust factors can be analysed and organised at greater levels of 

generality. This analysis makes it possible to identify the unjust enrichments to which the 

resulting trust does and should respond.

1. Expense to the Provider

If, as Birks suggests, 9"7 the most important division in the law of restitution is between the 

two measures of recovery, then the second is between 'autonomous unjust enrichment" 

and 'restitution for wrongs'. 98 This division is hidden in the phrase "unjust enrichment at 

the expense of another".99 An enrichment may be at another's expense either (i) because 

it was subtracted from or provided by that person or (ii) because it was acquired by doing 

a wrong to that person. 100 The resulting trust always operates in the former sense, by 

restoring property (or the substitute of property) that has been subtracted from or 

provided by another. In some resulting trust cases, the recipient has done the provider a 

wrong, but this is merely incidental to the resulting trust. The facts upon which the 

resulting trust arises, whether or not they are capable of being characterised as a wrong, 

are (i) a transfer of property, (ii) in circumstances in which the provider of that property 

did not intend to benefit the recipient. 101

For example, in El Ajou v. Dollar Land Holdings /?./.c., 102 the plaintiff's agent had 

been bribed to invest the plaintiff's property in worthless shares. Millett J. thought that 

the vendor would be a resulting trustee of the purchase-money for the plaintiff. 103 The

96 Burrows, (1988) 104 L.Q.R. 576; Birks, Restitution The Future ( 1992) p. 89; Burrows, p. 21.
97 Birks, p. 6; cf. Birks, Restitution Tfw Future (1992) p. 1
98 Burrows, pp. 21-3; 376; Birks & Chambers, Restitution Research Resource 1994. p. vi.
99 Birks, p. 23.
100 Ibid. 23-5,40-4; Birks, "Resulting Trusts", pp. 364-5; Burrows, pp. 16-18; Commissioner of 

State Revenue v. Royal Insurance Australia lid. (1994) 69 A.J.L.R. 51, 60-1 (H.C.A.).
101 Birks, "Resulting Trusts", p. 365.
102 [ 1993| 3 All E.R. 717; rev'd 11994| 2 All ER. 685.
103 Ibid. 734.
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fraud was a wrong done to the plaintiff, but he could also point to a subtraction from him 

which was non-voluntary and therefore unjust regardless of the wrong. Attorney-General 

for Hong Kong v. Reid 1Q4 provides a useful contrast. The plaintiff's Director of Public 

Prosecutions was convicted of accepting bribes and was declared to be a trustee of those 

bribes for the plaintiff. That trust cannot be resulting because the bribe money had not 

been provided by the plaintiff. It was a case of restitution for wrongs, in which the 

alternative analysis of enrichment by subtraction was not available. 105

2. Unjust Factors

The cases of unjust enrichment by subtraction can be further organised on the basis of 

why the enrichment is unjust. This process is not free from controversy. The most 

important category is non-voluntary transfer, but there may be others such as 

unconscientious receipt and public policy. 106 Resulting trusts arise because the provider 

of property did not intend to benefit the recipient and, prima facie, they belong in the 

category of non-voluntary transfer, in which "the explanation of the response is always 

reducible in the simplest terms to the statement that the plaintiff did not mean the 

defendant to have the money in question or the other enrichment, whatever it might 

be." 1(r The main issue explored in chapters VI, VII and VIII is the extent to which the 

resulting trust corresponds with the category of non-voluntary transfer. Whether 

resulting trusts can (or should) respond to any other unjust factors is an interesting 

question, which is considered briefly near the end of the thesis. 108

Birks gives this "warning" regarding the concept of non-voluntary transfer: 109

"The notions of voluntariness and non-voluntanness in parting with wealth are controlled 
by the cases. You cannot conclude in favour of restitution just by looking at the story of 
a transfer from P to D and deciding, as though it were only a question of fact, that P did 
not mean D to have the given item of his wealth. The issue is too difficult, too metaphys­ 
ical, and there are always complex sub-issues. Hence even if as a matter of impression it 
looks as though the transfer was not voluntary, you have to go down to the cases to see if 
it was non-voluntary in the way in which the law counts as calling for restitution."

104 [ 19Q4] ! A.C. 324(P.C.).
105 Birks, "Resulting Trusts", pp. 365, 367.
106 Birks, (1993) 23 U. W.A.L.Rev. 195, 206; Birks & Chambers, The Restitution Research 

Resource 1994, p. vii; modifying Birks, p. 99.
107 Birks, p. 100.
108 At pp. 250-1.
109 Birks, p. 100. See Birks, (1993) \G9L.Q.R. 164, 167.
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This warning must be taken in connexion with the present task. Whether a 

transfer is sufficiently non-voluntary to allow for restitution is a question controlled by 

the cases. Whether it will also attract the principle of resulting trust can only be answered 

in the same way. In many situations, the cases do not yet provide an answer. However, 

they do point the way and it will be argued that, whenever a plaintiff is entitled to 

restitution of property on the basis of non-voluntary transfer, the resulting trust will 

apply, provided the defendant does not obtain the unfettered beneficial ownership of that 

property before the right to restitution arises.

The issues relating to non-voluntariness are explored in the three chapters which 

follow: (VI) Vitiated Intention, (VII) Qualified Intention and (VIII) Mere Equities. This 

division of the subject of non-voluntary transfer is derived from Birks, who states: no

"There are two sub-divisions, according to the nature of the reason why we say that the 
plaintiff did not mean the transfer to happen. In the one his judgement in forming the 
intent to transfer was vitiated (using 'vitiated' in the widest sense so as to include 
'nullified' and even 'not exercised'). In the other there was no vitiating factor: in making 
or allowing the transfer he exercised his judgement freely but he qualified his intention by 
specifying the event in which, or basis on which, he wanted the defendant to have the 
benefit. Here the reason why we ultimately say the transfer was non-voluntary is that the 
specified event or basis failed to materialise: in the events which have occurred he did not 
want the defendant to have the benefit."

The additional chapter on mere equities concerns an issue which primarily affects 

the category of vitiated intention. Two of the more traditional remedies for the recovery 

of property in these circumstances are rectification (correcting mistakes in written 

instruments) and rescission (setting aside transactions for mistake, undue influence, etc.). 

It is commonly believed that these responses are of a lesser nature: not a trust entailing a 

beneficial proprietary interest from the outset, but a 'mere equity' to recover property at 

the end of the day. An important question is whether the provider is restricted to this 

mere equity or ought to be entitled to the benefit of a resulting trust as well. This is 

examined in chapter VIII, where it is concluded that everyone who is entitled to rectify or 

rescind a transaction, and thereby recover property, has an equitable beneficial interest in 

the recoverable property which should be recognised as a resulting trust.

110 Birks, p. 101.
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D. SUMMARY

Resulting trusts are restitutionary because they arise by operation of law to cause a person 

who has received an enrichment at the expense of another to give that enrichment up to 

that other. The resulting trust is created neither by the consent of the party enriched nor 

because the party who provided the enrichment intended to create a trust. It is an 

equitable response to the provider's lack of intention to benefit the recipient. Resulting 

trusts actively reverse unjust enrichments. They do not exemplify the preservation of the 

provider's pre-existing property interest through an interruption of possession. Resulting 

trustees are normally liable in the second measure to restore the trust property still 

surviving in their hands. First-measure and other personal claims are the subject of 

chapters IX and X.

The only type of enrichment which will give rise to a resulting trust is the receipt 

of property capable of being the subject of a trust. An enrichment held on resulting trust 

is alw ays obtained at the expense of the resulting trust beneficiary because it is (or is the 

substitute of) property that was subtracted from or provided by that beneficiary. Whether 

the resulting trustee has engaged in wrongful conduct, which would also justify equity's 

intervention, is normally irrelevant to the resulting trust. The largest category of unjust 

enrichment by subtraction is non-voluntary transfer. All resulting trusts arise because the 

provider of property did not intend to benefit the recipient and, prima facie, they respond 

to that category. The extent of that response is discussed in the next three chapters.



CHA PTER V I

VITIATED INTENTION

This chapter is the first of three which explore the extent of the resulting trust's response 

to enrichments which are unjust on the basis of non-voluntary transfer. The focus of 

these chapters is not on the nature of the enrichment, but on the unjust factors to which 

the resulting trust does or should respond. It is argued that, whenever property is 

transferred to another and the provider is entitled to restitution on the basis of non- 

voluntary transfer, the resulting trust should apply unless the recipient obtains the 

unfettered beneficial ownership of that property before the right to restitution arises.

The law in this area is complex, even confused. One reason is that the language 

of resulting trust, and the attendant reliance on presumptions, has concealed the close 

relationship between the central examples of resulting trust and other restitutionary 

responses to non-voluntary transfer. In consequence, equity has allowed itself to respond 

in different ways to different examples of non-voluntary transfer. The usual remedies for 

the recovery of property in these circumstances are rectification and rescission. Whether 

the resulting trust also applies is a question which necessarily involves the relationship 

between the resulting trust and these more-familiar remedies. That relationship is the 

subject of chapter VIII (Mere Equities).

This chapter concerns those cases in which the provider's intention to benefit the 

recipient is absent or vitiated. The next chapter (Qualified Intention) concerns the cases 

in which the provider intended to benefit the recipient, but only in circumstances other 

than those which have occurred. The division between vitiated and qualified intention is 

not always clear (in practice). For example, in Rover International Ltd. v. Cannon Film 

Sales Ltd., the Court of Appeal held that the provider of property under a void contract 

had both a vitiated intention (caused by a mistaken belief in the validity of the contract) 

and a qualified intention (to benefit the recipient only in exchange for reciprocal benefits 

under the purported contract). 1

1 [1989] 1 W.L.R. 912. See Evans, (1994] Conv. 395,402.
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Conversely, the two bases for restitution discussed in this chapter (absent and 

vitiated intention) might have been separated. Providers in the former category do not 

intend to benefit the recipients at all, e.g. where their money has been stolen. Providers 

in the latter category intended to benefit the recipients, but some factor (such as mistake, 

fraud, duress or undue influence) vitiated their intentions to the extent that each of them 

could say, in a legally relevant way, "I did not mean it." The line separating absence and 

vitiation of intention to benefit the recipient is not all that distinct. 2 For example, a 

vendor may be unaware that the transfer of land he or she is signing contains a mis- 

description, thereby transferring more property than intended. 3 Also, it may be difficult 

to say whether a person suffering from an incapacity, due to mental infirmity, minority or 

ultra v'/rf.s, has an absent or merely vitiated intention to benefit the recipient.

There is no magic in the division between absent and vitiated intention, except 

perhaps for this: in the traditional categories of resulting trust, providers usually have no 

intention to benefit the recipients and, therefore, there may some hesitation about 

crossing the divide into situations where providers did intend to benefit the recipients but, 

because of some impairment of judgement, their intentions were sufficiently vitiated to 

allow for restitution. There is a sliding scale of defective intention giving rise to rights of 

restitution, ranging from cases in which the provider is ignorant of the transfer4 down to 

cases like Louth v. Diprose? where the provider had intentionally made a gift to the 

recipient, but was nonetheless entitled to rescind it because of the unconscionable manner 

in which the recipient had caused him to form the intention to give. One possibility is 

that the resulting trust applies at one end of the scale, but not the other. If this is true, 

then, at some point on the scale, the intention to benefit the recipient, though defective, is 

being treated as sufficient to prevent the resulting trust from arising. However, a more 

coherent position is that any vitiation of intention which gives rise to the right of 

restitution must also suffice for the resulting trust.

An additional complicating factor is the difference between void and voidable

2 Goff & Jones, p. 108.
3 Eg. Rlacklocks v. J.B. Developments (Godalming) Lid. [ 1982] Ch. 183.
4 See pp. 24-6 above.
5 (1992) 175 C.L.R. 621; discussed below, pp. 162-4.
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transactions at law and in equity. For example, a transaction induced by fraud may be 

void at law 6 or in equity 7 or voidable at law 8 or in equity, 9 depending on the nature or 

severity of the fraud and the nature of the property involved. It is suggested that the 

resulting trust should apply in all cases where the avoidance allows for the recovery of 

property, except where the transaction is void and the plaintiff has thereby retained either 

the beneficial legal ownership of the property (in which case the question of trust does 

not arise) or a pre-existing equitable interest (which continues intact without the aid of a 

resulting trust). The plaintiff's position is weakest where the transaction is merely 

voidable in equity and the arguments made below are directed primarily to this situation 

on the understanding that they should apply a fortiori to cases where the transaction is 

void or is voidable at law.

The remainder of this chapter is organised according to the unjust factors which 

motivate restitution on the basis of either an absent or vitiated intention to benefit the 

recipient. They are set out in an order which roughly corresponds to a 'sliding scale' of 

defective intention: ignorance, incapacity, mistake, duress, undue influence, abuse of 

confidence and unconscionable conduct. Before the discussion of that list begins, the 

traditional categories of resulting trust are considered to identify the unjust factors to 

which they respond.

A. TRADITIONAL CATEGORIES OF RESULTING TRUST

The traditional categories of resulting trust have received little attention in writings on the 

law of restitution. Most of that effort has been spent on the question whether resulting 

trusts are restitutionary, rather than on identifying where, within the law of restitution, the 

traditional categories belong. The treatment of the subject by Birks, Burrows and Goff 

and Jones suggests that, to the extent that resulting trusts do come within the law of 

restitution, they are cases of non-voluntary transfer. 10 The question addressed here is

6 Ingram v. Little [1961] 1 Q.B. 31 (C.A.).
7 Clouttev. Storey [1911] 1 Ch. 18(C.A.).
8 Babcock v. Lawson (1880) 5 Q.B.D. 284 (C.A.).
9 Stump v. Gaby ( 1852) 2 De G.M.&G. 623.
10 See Birks, pp. 57-65, 156, 158-9, 378-84; Birks, "Resulting Trusts"; Burrous, pp. 35-40; Goff 

& Jones, pp. 564-8; Birks, in Birks, Frontiers of Liability, vol. 2 (1994) 214, 222-3.
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whether the unjust factor operating in the traditional categories of resulting trust can be 

more specifically identified within the group of unjust factors described "at a rather high 

level of generality" as "non-beneficial transfer". 11 This is not intended to suggest that 

resulting trusts cannot respond to all the unjust factors in this group. Indeed, a central 

argument of this thesis is that they can and should respond in every case in which the 

provider is entitled to restitution on the basis of non-voluntary transfer, so long as (i) the 

enrichment consists of assets capable of being the subject of a trust and (ii) the recipient 

does not obtain the unfettered beneficial ownership of those assets before the right to 

restitution arises. The sole task of this section is to see if the traditional categories of 

resulting trust can be matched up more specifically to unjust factors within the group of 

non-voluntary transfer.

1. Apparent Gifts

For most restitutionary claims based on non-voluntary transfer, the provider of the 

property must establish affirmatively that, as a result of ignorance, mistake, failure of 

consideration, etc., he or she did not intend to enrich the recipient. These claims can be 

categorised at various levels of generality. Consider the example of a bank making the 

same payment twice due to a clerical error. 12 This can be classified as mistake or, with 

increasing generality, as vitiated intention or non-voluntary transfer. It is also possible to 

move in the other direction to categories based on finer distinctions, such as spontaneous 

(vs. induced) mistake or mistake of fact (vs. law). The presumption of resulting trust is 

not as amenable to this type of analysis (although this may simply be because it has not 

received the same scrutiny as other restitutionary responses). Birks states that, 

"Presumptions of resulting trust . . . cynically imply that a gratuitous donor must have 

been decisively mistaken . . ," 13 However, there does not appear to be any judicial 

indication that the presumption is of any particular unjust factor more specific than non- 

voluntary transfer (apart from the view, argued against in chapter I, that the presumption 

is of an intention to create a trust and therefore not restitutionary). No specific reason for

1 ] Birks, "Resulting Trusts", p. 37 1 .
12 Chase Manhattan Bank N.A. v. Israel -British Bank (Ijondon) Ltd. [ 1981 ] Ch. 105.
13 Birks, p. 156.
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the presumption, such as a suspected impairment of the decision-making process, has 

been spelled out by the courts and it is made perhaps for no other reason than equity's 

natural suspicion of gifts. 14

Where the resulting trust arises from the proof, rather than presumption, of the 

provider's lack of intention to benefit the recipient, the evidence often reveals an 

intention to retain the beneficial ownership, rather than an impairment of the intention to 

part with it. This creates an apparent, but irrelevant, distinction between some of the 

central examples of resulting trust and other cases of non-voluntary transfer. Hodgson v. 

Marks illustrates this point. 1:> The plaintiff had transferred her house to her lodger to 

prevent her nephew from evicting him. The plaintiff was elderly and "lacked even the 

most elementary knowledge of legal and financial matters", 16 while the lodger was an 

ingratiating rogue who had used his influence over her to his own advantage. However, 

the resulting trust was not a response to the failure of the purpose of the transfer, the 

plaintiff's mistake or the lodger's fraud or undue influence. It arose because the plaintiff 

had intended to keep the beneficial interest for herself, which proved affirmatively "that 

the transfer was not intended to operate as a gift". 17 There was no discussion of these 

other potential unjust factors because her intention to retain the beneficial ownership 

proved the non-voluntary transfer a fortiori. As discussed below, this should not be taken 

as an indication that these other unjust factors are different in kind than those which 

ordinarily give rise to resulting trusts.

The recognition that all resulting trusts are restitutionary both allows and requires 

a more coherent integration of those two subjects. There are many cases, like Hodgson \\ 

Marks, in which the lack of intention to benefit the recipient is proven by the provider's 

intention to retain the beneficial ownership. These are cases where the provider has no 

intention to benefit the recipient and, therefore, belong with Ignorance* on the spectrum 

of absent and vitiated intention. However, the intention to retain an interest is not a

14 Gray, p. 386; see p. 43 above.
15 [1971] 1 Ch. 892 (C.A.); see pp. 28-9 above.
16 Ibid. 900, per Ungoed-Thomas J.
17 Ibid. 933, per Russell LJ.
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requirement for the resulting trust 18 and there is no compelling reason why vitiating 

factors, located further down the scale, cannot prove a lack of intention sufficient to raise 

a resulting trust. This is discussed below.

The proper integration of resulting trusts and restitution also requires that care is 

taken not to misunderstand the presumption of resulting trust. The presumption reverses 

the usual burden of proof found elsewhere in the law of restitution (except in cases of 

presumed undue influence) by requiring the recipient to prove the provider's intention to 

transfer the benefit of the property. It arises not from a suspicion of any particular unjust 

factor, such as mistake or duress, but in response to the lack of consideration provided by 

the recipient. These qualities should not lead to the conclusion that an absence of 

consideration is a sufficient unjust factor. As discussed in chapters I and VII, 19 the lack 

of consideration merely raises an inference of non-voluntary transfer, i.e. that an unjust 

factor of that genus exists, but without specifying the factor. Proof of such a factor 

should confirm the presumption of resulting trust (or rebut the presumption of advance­ 

ment). Even where there is no evidence of the provider's intention, the presumption of 

resulting trust leads to restitution on the basis of non-voluntary transfer.

2. Trusts Which Fail

Goff and Jones place the resulting trust which arises on the failure of an express trust in a 

category with ineffective contracts, thereby suggesting that the unjust factor is a failure of 

consideration. Birks also suggests that, "a transfer on a trust which proves ineffective . . . 

produces a resulting trust because from the beginning the transferor's intent was con­ 

ditional and the condition has never been purified."20 It is suggested with respect that, in 

most of these cases, the proper analysis is that the provider had no intention to benefit the 

recipient, rather than a qualified intention. The confusion over this issue is caused by the 

failure to precisely identify the function of the resulting trust in this situation.

Where an express trust fails, for whatever reason, that failure removes the 

equitable ownership of the trust property from the trust beneficiaries (or from its

18 Above, p. 23 ff.
19 At pp. 37-8, 186-90.
20 Birks, in Birks, frontiers of Liability, vol. 2 (1994) 214,223.
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commitment to charitable purposes) without the aid of the resulting trust. Where the 

resulting trust applies, it effects restitution of the surplus trust property not from the 

beneficiaries, but from the trustees. Although the failure of the express trust explains 

why the trustees have a surplus, it does not explain why they are not allowed to retain it. 

As discussed in chapter II,21 that depends on whether the settlor intended to benefit the 

trustees, which is a separate question.

It is usually true that settlors give property to trustees only because they want that 

property held in trust for certain persons or purposes. This makes the resulting trust on 

the failure of an express trust look superficially like restitution upon a failure of consider­ 

ation. However, unlike failures of consideration, where the providers intended to benefit 

the recipients, but only in other circumstances, settlors usually have no intention to 

benefit the trustees whatsoever. The circumstance which brings about the failure of the 

express trust, whether it is a failure to meet the requirements for a valid trust, a superven­ 

ing event (such as the death of the beneficiary) or simply the fulfilment of all the settlor's 

purposes, is not a relevant fact to which the resulting trust responds. The absence of 

intention to benefit the trustee, which does give rise to the resulting trust, exists from the 

outset, regardless of the circumstances which have caused the express trust to fail.

There is a closely related situation in which resulting trusts do respond to a failure 

of consideration. In some cases, the settlor recovers the surplus trust property where 

there is no failure of the trust, but rather a failure of the purpose for which it was created. 

The most notable of these is Re Ames' Settlement,22 in which the balance of a marriage 

settlement was returned to the settlor after the marriage had been annulled. The failure of 

consideration did not cause the express trust to fail, but meant that the trust beneficiaries 

were not intended to enjoy the benefit of the property in the circumstances.

The resulting trust in this situation is responding to the lack of intention to benefit 

the trust beneficiaries (brought about by the failure of consideration), as well as the lack 

of intention to benefit the trustees (which continues throughout). 23 Although Goff and

21 Above, pp. 50-4.
22 [1946]Ch. 217. Seep. 106above.
23 It is a nice question whether restitution is effected by cancelling the express trust and allowing 

the resulting trust to respond normally to the failed trust: see pp. 105-6 above.
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Jones cite Re Ames' Settlement when making the link between failure of consideration 

and the resulting trust upon the failure of an express trust, 24 the two situations are 

distinguishable. Re Ames' Settlement is a case of failure of consideration, in which the 

benefit happened to be conferred by way of a trust settlement. It has more in common 

with Sinclair v. Brougham than with the traditional category of resulting trusts upon the 

failure an express trust.

B. IGNORANCE

As discussed above,2 "* the word 'ignorance' is used here not in a pejorative sense, but to 

describe those cases in which "wealth is transferred to the defendant wholly without the 

knowledge of the plaintiff." 26 The resulting trust should apply whenever someone 

obtains title to another's property in these circumstances. In many cases, the provider 

will retain the legal ownership of the property taken without consent, but there will be 

many others in which title does pass, e.g. where stolen money is used as currency or 

deposited in a bank account. The resulting trust ought to arise from the moment title to 

the provider's property, or its exchange product, passes to the recipient. Re Kolari21 

provides a good example. A bank teller stole money from her employer and used it to 

purchase a car. The title to the stolen funds passed to the vendor (who received them in 

good faith) and title to the car passed to the thief. A resulting trust arose when the thief 

obtained the car and her employer was entitled to it in specie.

There are two misconceptions about the resulting trust which have tended to 

inhibit its application to cases of ignorance. The first is the belief that resulting trusts 

depend on the implied intention to create them. The second is the belief that, where the 

provider's money is used by the recipient to acquire other property, the provider must 

have intended to purchase that property.28 The realisation that the resulting trust depends 

not on any positive intention, but on the lack of intention to benefit the recipient, clears 

away these impediments.

24 Goff & Jones, p. 565.
25 At p. 24.
26 Birks, p. 140.
27 (1981)36O.R. (2d)473.
28 See p. 31 above.
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It has been wondered whether thieves, who are not otherwise fiduciaries for their 

victims, can become trustees for them. The possibility that the absence of a pre-existing 

fiduciary relationship would prevent the innocent victim from using equity's (supposedly 

more generous) tracing rules and from obtaining equitable proprietary relief has been 

rightly criticised. 29 Naturally, no question of trust arises so long as the victim retains 

legal title to the stolen property in the thief's possession, but if the stolen property is used 

to purchase other assets, the newly acquired assets should be held on resulting trust for 

the victim on the traditional basis that he or she is the provider of the purchase price.

Where the stolen property is money, the victim's legal ownership will be lost once 

the money is passed to a bona fide purchaser.30 Where other types of stolen property 

have been sold or exchanged, the victim should be entitled to either follow his legal title 

into the hands of a third person or claim a resulting trust over the proceeds in the hands of 

the thief (or possibly both, subject to limits preventing double recovery).31 The thief will 

always be a resulting trustee of the proceeds, either for the original victim or the third 

person, depending on the outcome of the victim's claim to the stolen property in the 

hands of the third person.

As discussed above, 32 the application of the resulting trust to cases of ignorance 

has a long history, which had been largely overlooked until El Ajou v. Dollar Land 

Holding.**, where Millett J. recognised the operation of "an old-fashioned institutional 

resulting trust" in similar circumstances. 33 In 1981 in Re Kolari, a Canadian judge was 

able to say with confidence that a "resulting trust arises where property is obtained by 

fraud or theft", 34 but that case and the line of authority on which it is based have received 

little attention in the wake of Pettkus v. Becker and the ensuing Canadian fascination with 

the constructive trust.35 Similarly, in Black v. 5. Freedman & Co., O'Connor J. stated in

29 Maudsley, (1959) 75 L.Q.R. 234; McKendrick, [19911 LM.C.LQ. 378; Burrows, p. 70; Goff & 
Jones, pp. 83-6; Oakley, (1995) 54 C.LJ. 377,384,428; see Goode, in Burrows, Essays on the Law of 
Restitution (1991) 215, 229; pp. 100-3 above.

30 Clarke v. Sliee (1774) 1 Coup. 197, 200; Sinclair v. BrougJiatn [1914] A.C. 398, 418-9.
31 Cf. Birks, pp. 91-2; Goode, in Burrows, Essays on the Law of Restitution ( 1991) 215, 233-4.
32 At pp. 24-6.
33 [1993] 3 All E.R. 717, 734; rev'd on other grounds [1994] 2 All E.R. 685.
34 (1981) 36 O.R. (2d) 473,478, per Stortim D.C.J.
35 [1980] 2 S.C.R. 834, 117 D.L.R. (3d) 257; see Maddaugh & McCamus, pp. 129-41.
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the High Court of Australia that, "Where money has been stolen, it is trust money in the 

hands of the thief'. 36 That judgment's pedigree has more to do with resulting than 

constructive trusts and yet the application of the resulting trust in cases of ignorance has 

been even less common in Australia than in England or Canada.

C INCAPACITY

The law concerning the recovery of property on the basis of incapacity is complex, 

perhaps unnecessarily so. The purpose of this section is not to attempt a resolution of the 

conflicts and tensions in this branch of the law, but to see how far the principle of 

resulting trust can be reconciled with existing rules governing the recovery of property on 

the basis of incapacity. Nevertheless, it is worth noting at the outset three factors which 

have tended to complicate this subject. First, it often happens that assets, which a 

provider seeks to recover on the basis of incapacity, have been transferred pursuant to a 

contract. Attention is thereby focused on issues concerning the validity of the contract 

and failure of consideration, sometimes obscuring the role of incapacity as a factor 

vitiating the provider's intention to confer the assets in question. Secondly, the role of 

incapacity as an unjust factor which motivates restitution is sometimes confused with its 

role as a defence to restitutionary claims. Thirdly, insufficient attention has been paid to 

the similarities between the three main types of incapacity (mental infirmity, minority and 

ultra vires], thereby leading to independent rules for recovery in each sub-category.

As briefly discussed above, 37 resulting trusts can respond to incapacity. In the 

Canadian case of Goodfellow v. Robert son?* proceeds from the sale of property, 

belonging to a person who may have been suffering from a mental infirmity, were used as 

part payment for lands purchased in the name of his father-in-law. Spragge C. ordered an 

inquiry into the provider's "mental capacity to assent to the application of this money 

towards the purchase".39 If he lacked capacity at the time, then a resulting trust was 

possible on the authority of Ryall v. Ryall,40 in which Lord Hardwicke applied a resulting

36 (1910) 12C.L.R. 105, 110.
37 At pp. 26-7.
38 (1871) 18 Gr. 572.
39 Ibid. 579.
-40 (1739) 1 Atk. 59; discussed at pp. 24-5 above.
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trust in favour of providers who were ignorant of the fact that their assets had been used 

to purchase the lands in question. The cases were similar in that none of the providers 

had ''an assenting mind". 41

Capacity is often based on status and treated as an all or nothing commodity 

(e.g. everyone is either a minor or an adult, according to a readily ascertainable fact). 

However, the question whether a person has capacity can be difficult, especially in cases 

of mental infirmity, where the facts can be difficult to prove and there is often no clear 

line dividing capacity and incapacity. The resulting trust should not be limited to cases in 

which the provider's incapacity has produced a total absence of consent to the transfer of 

property. Any degree of incapacity which will support a claim for restitution of property 

ought to produce a sufficient lack of intention to benefit the recipient for the purposes of 

resulting trust.

1. Mental Infirmity

(a) Mental Health Act 1983

There are normally two main variables affecting the question whether someone has 

sufficient mental capacity to provide property to another: (i) the provider's level of 

understanding and (ii) the level of understanding required for the particular transaction.42 

These variables are not relevant, however, when the provider's property had been placed 

under the control of a Court of Protection under the Mental Health Act 1983 43 As the 

High Court of Australia stated in Gibbons v. Wright:44

"Such a person is held incompetent to dispose of his property, not because of any lack of 
understanding (indeed he remains incompetent even in a lucid interval), but because the 
control, custody and power of disposition of his property has passed to the Crown to the 
exclusion of himself. Accordingly his disposition is completely void: Re Walker."

In Re Walker,45 the Court of Appeal held that a person found to be a lunatic under 

the Lunacy Act 1890 could make a will, if found to have sufficient testamentary capacity 

at the time, but had no power to make an inter v/wv disposition of his or her property.

41 Goodfellow v. Robertson ( 1871) 18 Gr. 572, 575, per Spragge C.
42 Gibbons v. Wright ( 1954) 91 C.L.R. 423, 437; /// re Beaney [1978] 1 W.L.R. 770,774.
43 Mental Health Act 1983, s. 94. See Hudson, 11986] Conv. 178, 182; Burrows, p. 326.
44 (1954) 91 C.L.R. 423, 439-40. 
43 [1905] 1 Ch. 160.
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This was because the Crown had control of that property and it would create a conflict if 

the owner could also dispose of it. The incapacity in this situation is not directly caused 

by the owner's lack of understanding, but is a legal status derived from the court's pre­ 

vious finding of that fact. The owner cannot dispose of his or her property because it is 

ultra vires someone of that status. The inability to consent to the disposition of property, 

means that there is necessarily a lack of intention to benefit the recipient, which should 

give rise to a resulting trust in every case where legal title to the property has passed.

(b) Powers of attorney

In McLaughlin v. Daily Telegraph Newspaper Co. Ltd.,-46 a husband 'of unsound mind' 

signed a power of attorney in favour of his wife, who then sold his shares in the 

defendant and another company. She was aware of his incapacity and the power of 

attorney was absolutely void. Although the power was invalidated by the husband's 

inability to understand it, rather than his status (because control of his property had not 

yet been removed by the court), his incapacity did not directly invalidate the sale of his 

shares. Instead, those sales were invalid because his wife was not his agent and had no 

power to dispose of his property. In cases like this, where property is transferred by 

someone without authority, there is a complete absence of intention to benefit the 

recipient, which should attract the resulting trust (if legal title passes).

(c) The recipient's knowledge

In the cases discussed above, the validity of the transfer depended on the transferor's 

status and, therefore, they are related to the group of cases, discussed below under the 

heading 'Ultra Vires', in which the primary issue is the transferor's authority, rather than 

his or her comprehension. Where someone suffers from a mental infirmity, but has 

control of his or her own property, the question of his or her capacity to provide property 

to another is undeniably complex. As mentioned above, it depends on a comparison of 

the provider's level of understanding with the level required for the particular transaction. 

Additionally, a finding of incapacity is an insufficient basis for recovery of property

(1904) 1 C.L.R. 243; leave to appeal refused, [1904] A.C. 776.
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which has been transferred by contract to a recipient who has given value. In such a case, 

restitution is only possible if the recipient was (or ought to have been) aware of the 

provider's incapacity. 47

This additional requirement (that the recipient has knowledge of the provider's 

incapacity) does not mean that bad faith is an element of the cause of action or that the 

unjust factor is 'defendant-sided' in any way;48 nor does it create any tensions or 

inconsistencies between the rules governing recovery for mental infirmity and the 

principle of resulting trust. The knowledge requirement is simply an element of the 

defence of good faith exchange (and therefore inapplicable to gifts). 49 This was made 

clear in Elliot v. Ince, where Lord Cranworth C. stated: -50

"[A]n executed contract, where parties have been dealing fairly and in ignorance of the 
lunacy, shall not afterwards be set aside. ... a contrary doctrine would render all 
ordinary dealings between man and man unsafe. . . . But it is obvious that no such 
question can anse when there is no contract for value when in fact there has been 
merely a dealing by the lunatic with his own property without any consideration passing 
from others."

The knowledge requirement has been criticised as an undue restriction on 

restitution in this area. 51 In Gibbons v. Wright, the High Court of Australia hinted that it 

might have been better to allow restitution regardless of the recipient's knowledge on the 

basis that: "a contract requires the assent of both parties; a person of unsound mind is 

incapable of assenting; therefore no contract can come into existence between parties of 

whom one is of unsound mind."52 However, the court accepted that the law had 

committed itself to giving priority to good faith exchange over the right to restitution for 

this type of incapacity. Although there are valid arguments for either approach, the 

knowledge requirement not only protects those who deal in good faith with people of 

apparent capacity, but, as Birks points out, is necessary "to preserve the dignity and 

autonomy of all elderly people", who otherwise "would not be able to deal with their 

property in an adult, independent and unsupervised manner." 53

47 Imperial iMan Co. v. Stone [1892] 1 Q.B. 599 (C.A.); Hart v. O'Connor [1985] A.C. 1000.
48 Birks, Restitution The Future (1992) pp. 51-2; see Birks, p. 265.
49 In re Beaney [1978] 1 W.L.R. 770; Burrows, p. 328.
50 (1857) 7 De G.M.&G. 475, 487.
51 Archer v. Cutler [1980] 1 N.Z.L.R. 386, 401; Hudson, [1984] Conv. 32 & [1986] Com*. 178.
52 (1954) 91 C.L.R. 423,441.
53 Birks, Restitution The Future (1992) p. 52.



VI V I T I A T 1: D I \ T I: \ T I O N 143

Good faith exchange should also be a defence to the resulting trust or, more 

accurately, prevent the trust from arising even though the provider has a lack of intention 

to benefit the recipient which would otherwise give rise to it. This defence is discussed 

further below,54 but it is sufficient for present purposes to note that there is no conflict 

between resulting trusts and other means of restitution on the basis of mental incapacity. 

The trust should apply from the outset whenever legal ownership of property is 

transferred and otherwise recoverable on that basis. Although there are various degrees 

of mental incapacity, any level which allows for restitution ought to prove the lack of 

intention to benefit the recipient needed a the resulting trust.

2. Minority

The policies behind the law's treatment of minority appear to be similar to the policies 

which motivate and govern restitution on the basis of mental incapacity. As Lord 

Mansfield stated in Zouch v. Parsons:55

"[Miserable must the condition of minors be, excluded from the society and commerce 
of the world; deprived of necessaries, education, employment, and many advantages; if 
they could do no binding acts. Great inconvenience must arise to others, if they were 
bound by no act. The law, therefore, at the same time that it protects their imbecility and 
indiscretion from injury through their own imprudence, enables them to do binding acts, 
for their own benefit; and, without prejudice to themselves, for the benefit of others."

However, the law's methods of implementing those policies with respect to minority are 

remarkably different from those chosen for mental infirmity.

Minority is a status to which certain protective rules apply. The rules operate 

regardless of the minor's level of maturity and, conversely, an adult cannot appeal to 

them even if he or she is especially immature. This status-based approach is mitigated 

somewhat by equity's willingness to provide relief to young adults from unconscionable 

bargains and undue influence. 56 Also, a child who is too young to understand a 

transaction would probably be entitled to restitution on the basis of mental incapacity, as 

well as minority. 57

54 At pp. 156-7, 192-3,260-1.
55 (1765) 3 Burr. 1794, 1801.
56 Smith v. Ka\ (1859) 7 H.L.C. 750, 780; Earl of Aylesford v. Morris (1873) L.R. 8 Ch.App. 484; 

In re Pauling's Settlement Trusts [1964] Ch. 303, 337 (C.A.); Sm\th v. Szep [1992] 2 W.W.R. 673 
(B.C.C.A.); Burrows, pp. 199-203; Goff & Jones, pp. 287-288.

57 See Edwards v. Carter [1893] A.C. 360, 367; Goff & Jones, p. 524.
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Minors are bound by fair contracts for necessary goods or services,58 but have a 

right to repudiate other contracts within a short time after reaching the age of majority.59 

This right exists even if the other party was unaware of the minority; i.e. there is no 

defence of good faith exchange.60 However, there are two other major restrictions on the 

minor's right to restitution after repudiation of a contract. The first, affirmed by the 

Court of Appeal in Steinberg v. Scala (Leeds) Ltd., is "that, although the contract may be 

rescinded the money paid cannot be recovered back unless there has been an entire failure 

of the consideration for which the money has been paid." 61 In that case, a minor agreed 

to purchase shares in the defendant and, after paying half of the purchase price, 

repudiated the agreement. She was released from the contract, but unable to recover the 

money already paid because she had enjoyed the benefit of the shares for over a year.

The second restriction on the infant's right of recovery was set out by the Court of 

Appeal in Chaplin v. Leslie Frewin (Publishers) Ltd., where Dankwerts L.J. stated that 

"the transfers of property made by the plaintiff remain effective against him, even if the 

contract is otherwise revocable." 62 In that case, the minor had sold the copyright in his 

autobiography to the defendant and wanted to restrain its publication. A majority of the 

Court of Appeal (with Lord Denning M.R. dissenting) held that it was a reasonable 

contract for necessaries and therefore binding on the minor, but, even if the contract was 

revocable, the transfer of copyright was not.

Both restrictions have been criticised. 63 Burrows states that, "The policy justifi­ 

cation for allowing minors out of contracts - protecting the young against foolishness and 

poor judgment - should surely be fully carried over to restitution." 64 As the law stands, a 

minor's incapacity does not seem to provide an independent basis for the restitution of 

property transferred pursuant to contract. Birks points out that it does give the minor one 

advantage over the adult: "The minor can get rid of the contract on the ground of his

58 Chaplin v. l^slie Frewin (Publishers) Ltd. \ 1966] Ch. 71 (C.A.); Goff & Jones, pp. 525-6.
59 Edwards v. Carter [1893] A.C. 360.
60 Birks, Restitution Tlie Future ( 1992) pp. 51-2.
61 [1923] 2 Ch. 452,458, per Lord Sterndale M.R.
62 [ 1966] Ch. 71,94.
63 Goff & Jones, pp. 528, 530.
64 Burrows, p. 325.
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minority without pointing to any breach." 65 This right then leads to restitution on the 

basis of failure of consideration, presumably in an otherwise ordinary fashion.

Whether the resulting trust can respond to cases of minority depends on the role 

of minority in a restitutionary claim by the minor. If, as suggested above, it merely 

allows a minor to repudiate a contract without breach, thereby triggering restitution on 

the basis of failure of consideration, then the resulting trust ought to be possible on the 

basis of the minor's qualified intention to benefit the recipient, so long as other require­ 

ments for that trust are met. The discussion of those requirements is left for the next 

chapter, but two observations are offered at this stage. First, since the consideration will 

not normally have failed when the minor provides the property, but only later when he or 

she repudiates the contract, claims to resulting trusts on the basis of Sinclair v. 

Brougham^6 (where the consideration failed at the outset) are likely to be rare. Secondly, 

the restriction on the recovery of property set out in Chaplin v. Leslie Frewin, ought not 

to leave the minor in a worse position than an adult in similar circumstances.

Birks suggests the possibility "that there is such a thing as a restitutionary claim 

based on the inexperience of the minor but that it is easily lost."67 This may provide an 

alternative v iew of the nature of the minor's claim to restitution as one which is based on 

the minor's incapacity, but defeasible upon his or her receipt of benefits from the other 

party to the contract. On this scheme, the resulting trust might arise at the moment of 

transfer (as a response to the vitiation of intention) and be quickly defeated, but this does 

not seem to be a satisfactory explanation. It is unlikely to have any practical effect and it 

would certainly be anomalous if the resulting trust could be determined by counter- 

performance which does not amount to good faith exchange or bonafide purchase.

3. Ultra Vires

This form of incapacity usually gives rise to restitution where a supposed contract is ultra 

vires one of the parties and therefore void. Because restitution is normally available on 

the basis of failure of consideration, the role of the party's incapacity as an independent

65 Birks, p. 217.
66 [1914] A.C. 398. See chapter IV above; pp. 172-5 below.
67 Birks, p. 217.
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unjust factor is rarely considered. Sinclair v. Brougham 68 and Brougham v. Dwyer 69 

provide good examples. They both concerned a banking business which had been ultra 

vires its operator, the Birkbeck Permanent Benefit Building Society. In Sinclair v. 

Brougham, the depositors sought to recover money they had loaned to the society. The 

society's incapacity provided a defence to the action for money had and received, but the 

failure of consideration gave rise to a resulting trust in their favour. 70

In Brougham v. Dwyer, the liquidator of the society was trying to recover, as 

money had and received, £35 which had been loaned to a customer by way of an 

overdraft. The trial judge held that the society's incapacity was a defence to the claim, 

but Ridley and Lush JJ. quite rightly rejected this defence and allowed the liquidator's 

appeal. Lush J. stated: 71

"It turned out that in point of law the building society were incompetent to make such a 
contract, and it followed that the contract which the directors thought they were making 
was not a contract at all, but was simply a transaction which in point of law did not exist. 
. . . The case appears to me to be on all fours with one in which money had been 
ad\anced on something which was thought to be a contract, but as to which it turns out 
that there was a total failure of consideration."

In both cases, the society's lack of capacity invalidated the contract, leading to 

recovery on the basis of failure of consideration. However, in Brougham v. Dwyer, the 

society's incapacity created a lack of intention to benefit the recipient, which could have 

provided an additional, independent ground for restitution. In other words, the depositors 

in Sinclair v. Brougham could recover on the basis of qualified intention, whereas the 

liquidator in Brougham v. Dwyer could point to both a vitiated and a qualified intention 

to benefit the recipient. However, as recovery will usually be available on the latter 

basis, the former is often safely ignored, as it was in Brougham v. Dwyer.

In Auckland Harbour Board v. The King,72 incapacity due to ultra vires was used 

as an independent unjust factor. The government of New Zealand had been authorised by 

statute to pay £7,500 to the appellant in consideration for the appellant granting a lease to 

a third party. The money was paid even though the lease was not granted and the

68 [1914] A.C. 398.
69 (1913) 108L.T. 5O4.
70 See pp. 98-104 above.
71 (1913) 108 L.T. 504, 505.
72 [1924] A.C. 318. Sec Burrows, pp. 300-2.
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government later deducted that amount from other payments due to the appellant. The 

appellant brought a petition to obtain the money withheld, but failed because the govern­ 

ment was entitled to set off its claim to restitution of the £7,500. Although the condition~ o

for the payment had not been fulfilled, the basis of the right to restitution was not the 

failure of consideration, but lack of capacity. As Viscount Haldane stated, "Any payment 

out of the consolidated Fund made without Parliamentary authority is simply illegal and 

ultra vires, and may be recovered by the Government if it can, as here, be traced." 73

There does not appear to be any authority determining whether incapacity due to 

ultra vires can give rise to a resulting trust, but in principle it should: the lack of authority 

for the payment produces a complete absence of intention to benefit the recipient. In 

Woolwich Equitable Building Society v. I.R.C., Lord Goff said that the claim in Auckland 

Harbour Board v. The King was "proprietary in nature", 74 possibly because of Viscount 

Haldane's reference to tracing. However, that claim was for set-off against other debts 

and, as Burrow s and Goff and Jones note7 "1 and Newton J. observed in Commonwealth of 

Australia v. Burns,76 Viscount Haldane was probably referring to the need to identify the 

recipient of the payment, rather than the nature of the government's claim. Nevertheless, 

the resulting trust should arise at the outset and continue, subject to defences, for as long 

as the subject matter remains identifiable.

In El Ajou v. Dollar Land Holdings /?./.c\,77 the plaintiff's agent had been bribed 

to invest the plaintiff's money in worthless shares. As discussed above,78 Millett J. was 

of the opinion that the vendor would be a resulting trustee of the purchase money for the 

plaintiff. This was treated earlier as a case of ignorance, because the plaintiff was 

unaware of his loss, but it could well be viewed as a case of incapacity: the agent 

exceeded his authority, thereby disposing of the plaintiffs property without consent. 

Millett J. indicated that the resulting trust arose once the plaintiff rescinded the purchase

73 Ibid. 326-7.
74 [19931 I A.C. 70, 177.
75 Burrow s, p. 331; Gott & Jones, pp. 160-1, In. 36. 
7r' 11971] V.R. 825,828.
77 [1993] 3 All E.R. 717; rcv'd [1994] 2 All E.R. 685.
78 At pp. 26-7.
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"for the bribery of his agent", 79 but did not indicate whether this could be classified as 

ignorance or incapacity. Either approach demonstrates that the plaintiff had no intention 

to benefit the recipient.

Agents' ultra vires actions can sometimes bind their principals, e.g. where an 

agent has ostensible authority80 or a statute validates a disposition by a mercantile agent81 

or corporate officer. 82 This restricts the principle's right to restitution in a manner which 

is equivalent or similar to good faith exchange. A recipient who is aware that an agent is 

acting ultra vires cannot rely on his or her ostensible authority83 and statutory protection 

requires that the recipient has acted in good faith.84 The resulting trust should be 

excluded whenever a principal is otherwise bound by an agent's disposition of his or her 

property. Even where the agent has acted without the principal's consent, thereby 

providing a sufficient basis for the resulting trust, the circumstances validating the 

transaction provide the recipient with a defence of good faith exchange.

D. MISTAKE

Identifying the types of mistakes which will (or should) give rise to resulting trusts is 

made difficult by a more general uncertainty over which mistakes will allow for any sort 

of restitution. Although recovery on the basis of mistake has a long history and is, as 

Burrows states, "generally regarded as the central area in the law of restitution", 85 law 

and equity have responded in different ways to this category and recent developments 

make it hard to predict whether restitution will be available for certain mistakes. There 

are two restrictions on the recovery of mistaken payments at common law which have 

been eroded and are likely to be swept away. The first, established in Bilbie v. Lumley?6 

is that payments made with knowledge of the facts, but under mistakes of law, are 

generally not recoverable. The second derives from Aiken v. Short, where Bramwell B.

79 [1993] 3 All E.R. 717, 734.
80 See Freeman v. Buckhurst Park Properties (Magnal) Ltd. [1964] 2 Q.B. 480, 503 (C.A.).
81 Factors Act 1889, s. 2.
82 Companies Act 1985, ss. 35, 35A, 35B.
83 Watteau v. Fenwick [1893] 1 Q.B. 346; Guinness v. Saunders [1990] 2 W.L.R. 324. 330-1.
84 However, the Companies Act 1985, s. 35A(2)(b) states that "A person shall not be regarded as 

acting in bad faith by reason only of his knowing that an act is beyond the powers of the directors under the 
company's constitution"; see Goff & Jones, p. 539.

85 Burrows, p. 95.
86 (1802) 2 East. 469; see Burrows, p. 109 ff.; Goff & Jones, p. 142 ff.
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suggested that, "the mistake must be as to a fact which, if true, would make the person 

paying liable to pay the money". 87

The rule barring recovery for mistake of law has been overturned in Australia,88 

Canada,89 New Zealand 90 and Scotland. 91 In Woolwich Equitable Building Society v. 

I.R.C., Lord Goff noted these developments and the growing criticisms of the rule,92 

while Lord Jauncey stated, "I very much doubt whether in all cases the distinction 

between mistakes of fact and of law can be justified much longer." 93 The Law Commis­ 

sion has recommended its abolition 94 and its future survival is very much in doubt. In 

any event, the mistake of law bar has never been enforced as vigorously in equity. 95

The second restriction, that the mistake must be about the liability to pay, was 

rejected by Robert Goff J., in Barclays Bank Ltd. v. WJ. Simms Son & Cooke (Southern) 

Ltd., where he stated that it was sufficient if "a person pays money to another under a 

mistake of fact which causes him to make the payment".96 This approach was supported 

by Dillon L.J. in Rover International Ltd. v. Cannon Film Sales Ltd. 97 and adopted by the 

High Court of Australia in David Securities Pty. Ltd. v. Commonwealth Bank of 

Australia.98 This restriction has not prevented equity from rescinding mistaken gifts. 99

These developments, and many other issues surrounding restitution on the basis of 

mistake, are admirably dealt with elsewhere. 100 The concern of the present discussion is 

not so much the extent of restitutionary recovery on the basis of mistake, but whether the 

resulting trust is a possible response to those mistakes for which restitution is otherwise 

available. It is suggested that there is no worthwhile distinction to be drawn between the

87 (1856) 1 H.&N. 210,215.
88 David Securities Pty. Ud. v. Commonwealth Bank of Australia (1992) 175 C.L.R. 353.
89 Air Canada v. British Columbia (1989) 59 D.L.R. (4th) 61 (S.C.C.).
90 New Zealand Judicature Amendment Act 1958, s. 94A.
91 Morgan Guaranty Trust Co. N.Y. v. Ijtthian Regional Council, 1994 S.C.L.R. 213.
92 [1993] 1 A.C. 70, 164; see Beatson, p. 163.
93 Ibid. 192.
94 Restitution: Mistakes of Law and Ultra Vires Public Authority Receipts and Payments ( 1994, 

Law Com. No. 227).
95 Gibbon v. Mitchell [1990] 1 W.L.R. 1304; see Burrows, pp. 112-13.
96 [ 1980] Q.B. 677, 695.
97 [1989] 1 W.L.R. 912, 933.
98 (1992) 175 C.L.R. 353.
99 fMd\ Hood o/Avalon v. Mackinnon [1909] 1 Ch. 476; Ogilvie v. Alien (1899) 15 T.L.R. 294 

(H.L.)\Gibbonv. Mitchell [1990] 1 W.L.R. \3Q4\UniversityofCanterburyv.A.G. [1995] I N.Z.L.R. 78.
100 Beatson, pp. 137-76; Birks, pp. 146-73; Burrows, pp. 94-138; Goff & Jones, p. 107 ft.
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degree of vitiation of intention necessary for the resulting trust and that which will allow 

mistaken providers of property to obtain restitution by some other means. Three types of 

mistakes, which have led to the creation of trusts for the providers, are discussed below. 

However, it is not suggested that there is any significance in these sub-categories and it is 

argued further that any mistake, for which the provider of property could obtain 

restitution in law or equity, will be sufficient to raise a resulting trust.

1. Identity of the Property Transferred

A variety of mistakes, covering a wide range of defective intentions, have been held to 

create sufficient bases for restitution. The cases in which property has been transferred 

and recovered, due to a rectifiable misdescription in the transfer documents, belong at the 

high end of the scale, near ignorance. In Leuty v. Hillas , 101 the plaintiff and defendant 

had each purchased adjoining lands from the same vendor. In each transfer, the lands 

were described incorrectly, causing a portion of the lands purchased by the plaintiff to be 

conveyed to the defendant. It can be said, without hesitation, that the plaintiff did not 

intend to benefit the defendant. Until the vendor's mistake was discovered, the plaintiff 

believed himself to be the owner of the lands in question and was unaware they had been 

conveyed to the defendant. The facts of Craddock Brothers v. Hunt 102 are almost 

identical to those of Leuty v. Hillas and, in both cases, the defendant was declared to be a 

trustee of the surplus for the plaintiff. Although not identified as such, these are cases 

falling squarely within the traditional category of resulting trust in which one person has 

paid the purchase money for a transfer of land to another.

Blacklocks v. J.B. Developments (Godalming) Ltd. m is similar, except that the 

mistake had been made by the plaintiff and not a third party. A misdescription in the 

transfer had caused him to convey more land than intended to the defendant's predecessor 

in title. The plaintiff had no intention to transfer the property in question, except perhaps 

in a notional sense which would prevent him from maintaining a plea of non est factum. 

However, the fact that a conveyance or contract is effective at law is not a bar to a claim

101 (1858)2DeG.&J. 110.
102 [1923] 2 Ch. 136(C.A.).
103 11982] Ch. 183.
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for either rectification or a resulting trust. Like Leuty v. Hillas and Craddock Brothers v. 

Hunt, the rectifiable mistake concerned the property transferred and, again, the court 

declared the defendant to be a trustee of the property in question for the plaintiff. This 

trust should also be regarded as resulting (as the distinction between gratuitous transfers 

of land and the payment of the purchase price is relevant only to the presumption of 

resulting trust and not where the lack of intention to benefit the recipient is proved). 104

2. Value of the Property Transferred

Further along the scale of defective intention lies Re Garnett. 105 In that case, the two 

plaintiffs each had a quarter interest in a trust of their uncle's estate and their aunt (the 

executrix and trustee of the estate) was beneficially entitled to the other half. The 

plaintiffs released their shares of the estate to their aunt in consideration of £10,550 each, 

which had been a quarter of the value of the estate at the time when the accounts were 

passed four years earlier. Unknown to all the parties, the quarters were worth more than 

£15,000 at the time of the release. As a result of this mistake, the plaintiffs were entitled 

to rescind the release and, in subsequent proceedings, were held to have maintained an 

equitable interest in the estate notwithstanding the release. 106

The error was not about which property was released, but the value of that 

property. From the judgments of Brett M.R. and Fry L.J., it appears that the plaintiffs' 

lack of knowledge that their shares had been substantially undervalued was sufficient to 

vitiate their consent to the release. Cotton L.J. took a slightly different tack, treating the 

release more like a mistaken disposition of a portion of the estate. On either view, the 

plaintiffs did not intend to give their aunt the benefit of the additional value of their 

shares in the estate. This vitiation of their intention meant that they retained an equitable 

interest despite the release, which is best described as arising under a resulting trust.

Melbourne Banking Corp. v. Brougham is similar. 107 In that case, the plaintiff 

alleged that his assignee in bankruptcy had released his equity of redemption in a sheep

104 Above, p. 21.
105 (l885)31Ch.D. l(C.A.).
106 (1886) 33 Ch.D. 300 (C.A.).
I0r7 (1882)7App.Cas. 307 (P.C.).
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station under the mistaken belief that the mortgage debt was higher and the value of the 

station lower than they actually were. The plaintiff failed to prove his case, but the Privy 

Council was of the opinion that, if the release was voidable, the assignee would have 

continued to have an equitable interest in the property. As in Re Garnet!, the mistake 

concerned the value and not the identity of the property released, but the attendant lack of 

intention to benefit the mortgagee would have brought about consequences which ought 

to be described as a resulting trust.

3. Double Payments

At roughly the same point on the scale lies the case of Lady Hood of Avalon v. 

Mackinnon. m In 1888, the plaintiff and Lord Hood settled half of their marriage 

settlement on their elder daughter upon her marriage. In 1902 and 1904, after the death 

of Lord Hood, the plaintiff appointed a total of £8,600 to her younger daughter. 

Forgetting the 1888 settlement, the plaintiff then settled £8,600 on her elder daughter to 

equalise the benefits to both daughters. On realising her mistake, the plaintiff brought an 

action to rescind the second settlement on her eldest daughter. Eve J. held that it had 

been executed under mistake and granted the relief sought.

The second settlement was intended as a gift to the elder daughter, but that 

intention was vitiated by the mistake under which it was made. Lady Hood intended only 

to give the elder daughter a benefit equal to that given to the younger, forgetting that the 

benefit had already been given. There was no desire to benefit the elder daughter beyond 

the amount settled in 1888. The question whether a trust existed did not arise in Lady 

Hood of Avalon v. Mackinnon, but the facts were entirely appropriate for a resulting trust. 

The situation is essentially no different from Chase Manhattan Bank N.A. v. Israel- 

British Bank (London) Ltd., where the plaintiff had mistakenly made the same payment 

twice and Goulding J. held that the plaintiff had retained an equitable property interest in 

the second payment. 109 Although Goulding J. did not classify the trust in this situation, 

he reached this conclusion in reliance on the speech of Viscount Haldane L.C., who

ICK (1909) ICh. 476. 
109 [1981 ICh. 105, 119.
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described it as "a resulting trust". 110 If El Ajou v. Dollar Land Holdings is any guide, 

Millett LJ. would also have described that interest as arising under a resulting trust. 1H
o o

4. Other Mistakes

As mentioned above, there is no significance to the preceding three sub-categories. Any 

mistake, which allows a provider of property to obtain restitution of that property, should 

vitiate the provider's intention to benefit the recipient to the extent necessary for the 

resulting trust. In Chase Manhattan, Goulding J. said simply that, "a person who pays 

money to another under a factual mistake retains an equitable property in it". 1I2 There 

was no suggestion that this resulting trust would not apply in every case in which a 

mistaken payment could be claimed as money had and received.

In Barclays Bank v. Simms, where the plaintiff bank had overlooked its 

customer's instructions to stop payment and was seeking restitution from the payee, 

Robert GoffJ. stated: 113

"[W]here an action is brought to recover money paid under a mistake of fact, property 
will almost invariably have passed to the defendant, the effect of the action, if successful, 
being simply to impose on the defendant a personal obligation to repay the money. 
Furthermore, the kind of mistake which will ground recovery is . . far wider than the 
kind of mistake which will vitiate an intention to transfer property."

Burrows uses this passage to support his statement that, "the potentially detrimental effect 

on third parties of giving the plaintiff proprietary rights and remedies suggests that 

mistake ought to have a narrower scope in relation to whether title passes than in 

restitution." J14 His references in the same paragraph to the passing of equitable title and 

to the Chase Manhattan case, together with his other criticisms of that case and of 

proprietary remedies for mistake, 115 reveal that Burrows would be unlikely to support the 

view put forward here that a resulting trust should arise whenever there has been a 

mistaken transfer or payment and the provider is otherwise entitled to restitution.

With respect, Barclays Bank v. Simms should not be read as placing a limit on the 

role of the resulting trust in cases of mistake. GoffJ. was simply observing that questions

10 Sinclair v. Brougham [ 1914] A.C. 398,421, see pp. 102-3 above.
1 [ [1993] 3 All E.R. 717,734; see p. 27 above.
12 [1981 ]Ch. 105, 119.
13 [1980]Q.B. 677, 689.
14 Burrows, p. 107.
15 Ibid. 37-8,40-3 (also see 363-4).



VI V I T I A T E D I N T E \ T I O X 1 54

regarding the passing of legal title are normally irrelevant where a plaintiff is seeking 

restitution of a mistaken payment, because (i) legal ownership of money passes very 

easily and will normally do so when paid by mistake and (ii) the action for money had 

and received is a personal claim. The question whether the plaintiff was entitled to a 

proprietary claim was not tested in that case, because the receiver for the insolvent 

recipient held the mistaken payment in a separate account and agreed to repay the sum if 

the personal claim succeeded. 116 Goff and Jones support the view that the mistaken 

payer should have a proprietary claim against the recipient. 117 Although, like Burrows, 

they express sympathies for the plight of third parties, their "admittedly radical" 118 

proposals for limiting the provider's proprietary claim are based not on the type of 

mistake or degree of vitiation, but on the knowledge and solvency of the recipient. [ 19

Birks appeared to lend some support for Burrows' view in a recent essay concern­ 

ing the effects of void contracts. After noting that legal ownership to property will pass 

under a void contract, but that, according to Sinclair v. Brougham, "the transferor will be 

able to assert an equitable proprietary right", he stated: 12°

"It is, however, extraordinarily difficult to construct a rational argument that would allow 
equity to contradict the law in this way. In relation to mistake, it is possible, just, to 
distinguish different degrees of fundamentality, and that difference of degree serves to 
keep contradiction at bay. There are no degrees of nullity. If the law says that under a 
certain void contract property passes, attempts to argue, in effect, that equity simply takes 
the opposite view should be regarded with suspicion."

It is suggested, with respect to Birks and Burrows, that this concern stems from 

the view of equitable proprietary interests (called 'proprietary arithmetic') which was 

argued against in chapter II. 121 The belief that a beneficial legal owner of property also 

possesses the equitable ownership of that property leads naturally to the question why a 

transfer might be effective at law, but not in equity. However, as suggested above, 122 the 

resulting trust is not caused by a failure to transfer the equitable ownership (which a legal 

owner does not have), but is equity's response to the unjust enrichment of the recipient.

116 [ 1980] Q.B. 677, 685-6.
117 Goff & Jones, pp. 94, 131.
118 Ibid. 96.
119 Ibid. 94-8, 130-1. This is discussed further at p. 259 below.
120 (1 993) 03 U.WA.LJkev. 195, 197; see Birks, p. 381; Swadlmg, [1994] R.L.R. 73, 82-3.
121 Above, pp. 57-61.
1 22 At pp. 120-2.
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The fact that it is a proprietary response is not a reason for supposing that the rules for its 

creation must accord with those which govern the transfer of legal title. That argument, if 

valid, would render all resulting trusts suspect. It could also be applied to other 

restitutionary claims: why have one standard of intention for the passing of property if 

another standard allows it to be claimed back through rescission, rectification or as 

money had and received? The success of this argument would eliminate much of the law 

of restitution, leaving questions of entitlement to be answered from within the law of 

property. There are, of course, valid reasons for rules which enable ownership to be 

determined with certainty and relied upon. However, as argued below in the concluding 

chapter, the nature of the resulting trust and its susceptibility to defences, such as bona 

fide purchase, adequately protect those concerns.

5. The Way Forward

The trend in the law concerning restitution for mistake, which began in Barclays Bank v. 

Simms and derived significant impetus from David Securities v. Commonwealth Bank of 

Australia, is towards simpler, more consistent rules for recovery. As the High Court of 

Australia said in David Securities, "If the payer has made the payment because of a 

mistake, his or her intention to transfer the money is vitiated and the recipient has been 

enriched." 123 The focus is shifting from the question whether the particular mistake is of 

a kind for which restitution is available to the questions whether the mistake caused the 

transfer and, if so, whether the recipient has a valid defence to the claim, such as 

submission to an honest claim, bona fide purchase or change of position. 124 The more 

traditional approach is not misguided, but merely a different, more complicated method 

of achieving the same goal of protecting the security of receipts in certain circumstances. 

It is still early to predict the extent to which this trend will affect the various sub- 

categories that can be grouped under the heading 'mistake'. However, it is worth noting 

that a shift of attention from the categorisation of the mistake to an inquiry into causation 

and defences should allow for greater coherence between this ground for restitution and

123 (1992) 175 C.L.R. 353,378.
124 Barclays Bank Ltd. v. WJ. Simms Son & Cooke (Southern) Ltd. [ 1980] Q.B. 677, 695; see 

Bcatson, pp. 137-8, 152, 165, 175, 251; Burrows, pp. 100-3.
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the resulting trust. The central fact to which all resulting trusts respond is the provider's 

lack of intention to benefit the recipient. There are situations in which that intention is 

lacking due to mistake, but restitution is not otherwise available. Recourse to the 

resulting trust should not allow plaintiffs to circumvent carefully worked-out restrictions 

on recovery for mistake (at least not without proper attention to the reasons for preserving 

or removing those restrictions).

There are two methods of controlling the application of the resulting trust to 

achieve consistency with other restitutionary responses to mistake: (i) categorisation of 

the mistake and (ii) defences. The first is to decide that a mistake, which will not 

otherwise support a claim for restitution, does not vitiate the provider's intention 

sufficiently to raise a resulting trust. It is certainly legitimate to conclude that the 

vitiating effect of a mistake depends on the circumstances. As Birks states: 125

"[EJven if as a matter of impression it looks as though the transfer was not voluntary, you 
have to go down to the cases to see if it was non-voluntary in the way in which the law 
counts as calling for restitution. Natural non-voluntariness, the layman's common- 
sensical version, is only a starting point."

This approach controls the resulting trust by subordinating it to the same 

categorisation process which has traditionally been used to limit restitution for mistake. 

Only those mistakes for which the law otherwise allows restitution are deemed capable of 

vitiating the provider's intention in a legally relevant manner. This approach is not 

without merit, but it can only partially reconcile the principle of resulting trust with 

existing restrictions on recovery. For example, where property has been transferred 

pursuant to contract, the provider's mistake will not normally support a claim to 

restitution unless it was shared 126 or induced 127 by the recipient or the recipient was 

aware that the provider was mistaken. 128 The provider's intention is not vitiated to a 

greater degree where the recipient is aware of that mistake, so why does the resulting 

trust not apply in any event?

A satisfactory answer to that question is revealed when the focus is shifted from

1 25 Birks, p. 100. See pp. 127-8 above.
126 Cooper v. Phibbs ( 1867) L.R. 2 H.L. 149, 170.
127 Newbigging v. Adatn (1886) 34 Ch.D. 582 (C.A.).
128 Garrard v. Frankel ( 1862) 30 Beav. 445, 450-1.
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categorisation to causation and defence. This is the second method of controlling the 

resulting trust. Where property is transferred pursuant to contract and the recipient is 

unaware of the mistake which has vitiated the provider's intention to benefit the recipient, 

the resulting trust is precluded by the defence of good faith exchange. In Maiden v, 

Menill, the plaintiffs had participated in a conveyance to the defendant, unaware that they 

were entitled to a £4,000 charge on the property. Lord Hardwicke C. rejected their claim 

to recover that money from the innocent recipient: 129

"Mr. Menill has given very amply for this estate, and shall a mistake of the parties, who 
knew nothing of the £4,000 at the time, turn to the prejudice of a fair purchaser?"

Although this mistake is similar to that which gave the mistaken providers an equitable 

interest in Re Garnett (discussed above), 13° the defence of good faith exchange would 

preclude a resulting trust, as well as other restitutionary remedies.

E. DURESS

Here begins the discussion of more difficult cases, further along the scale, where the 

providers intended to benefit the recipients, but their intentions were vitiated by duress, 

undue influence, etc. They differ from cases of mistake in that the providers had know­ 

ledge of all the facts needed to make an informed decision to transfer the property, but 

were nonetheless entitled to rescind because they did not have the opportunity to freely 

exercise their judgement. I31 These can be regarded (as they are here) as cases in which 

the central fact motivating restitution is the vitiation of the providers' intentions. There 

are other views which concentrate more on the recipient's conduct or other reasons for 

restitution. For example, Professor Atiyah stated that, "modern law has come to recog­ 

nize . . . that a coerced promisor still intends to make his promise. To release him from 

his promise, therefore, requires some additional justification". 132 He viewed relief for 

duress as an illustration of "the movement . . . towards a greater recognition of collective 

and paternalistic goals." 133 In other words (although Atiyah is unlikely to have put it this 

way), recovery on the basis of duress is an example of policy-motivated restitution.

129 (1737) 2 Atk. 8, 13.
130 (1886) 33 Ch.D. 300; see p. 151 above.
131 Birks, p. 173.
132 Atiyah, Essays on Contract ( 1990, rev. ed.) p. 130.
1 33 Ibid. 146.



VI V I T I A T E D I N T F X T I O X 158

A provider is not entitled to recovery property just because the decision to provide 

it was made under duress. Restitution is only available if the pressure was illegitimate, 

from which it could be inferred that intervention is motivated primarily by public 

policy. 134 However, the fact that both law and context determine which pressures are 

legitimate (and therefore a valid motive for a transfer) and which are illegitimate (and 

therefore an unacceptable vitiation of the intention to transfer) does not detract from the 

conclusion that vitiation of the provider's intention to benefit the recipient is an essential 

element in cases of duress. As Birks and Chin stated: 135

"Pressures are commonplace in society. Freedom of the will or, synonymously, of 
judgmental capacity is intelligible only within the context of pressures inherent in 
ordinary social life: freedom is precisely and definitively the freedom to cope with those 
pressures, and it is impaired only w hen a pressure alien to that context is introduced."

This vitiation of intention, which is present in every case of duress, should attract the 

principle of resulting trust.

Universe Tankships Inc. of Monrovia v. I.T.F. 136 was a case of duress in which the 

defendants had prevented the plaintiff's ship from leaving port until the plaintiff had paid 

money to the defendants as union dues and wages for the ship's crew. The plaintiff 

sought to recover the payment and the case before the House of Lords concerned a small 

portion of the wages that had been paid to the defendants' welfare fund. The defendants 

conceded that their actions amounted to economic duress capable of vitiating the 

plaintiff's consent to make the payments. The main issue was whether the pressure 

exerted was legitimate. The majority of the law lords held that it was not and the plaintiff 

was entitled to recover the payment as money had and received. Lord Diplock stated: 137

"It is not that the party seeking to avoid the contract which he has entered into with 
another party, or to recov er money he has paid to another party in response to a demand, 
did not know the nature or the precise terms of the contract at the time w hen he entered 
into it or did not understand the purpose for which the payment was demanded. The 
rationale is that his apparent consent was induced by pressure exercised upon him by that 
other party which the law does not regard as legitimate, with the consequence that the 
consent is treated in law as revocable unless approbated either expressly or by implication 
after the illegitimate pressure has ceased to operate on his mind. It is a rationale similar 
to that which underlies the avoidability of contracts entered into and the recovery of 
money exacted under colour of office, or undue influence or in consequence of threats of 
physical duress."

134 Ibid. 130-2; c.f. Birks, pp. 173-4.
135 Birks & Chin, in Beatson & Fnedmann, Good Faith and Fault in Contract ( 1995) 57, 88.

136 [1983| 1 A.C. 366.
137 Ibid. 384.
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Lord Scarman said that, "The classic case of duress is ... not the lack of will to 

submit but the victim's intentional submission arising from the realisation that there is no 

other practical choice open to him." 138 Can the principle of resulting trust apply even 

though the payment had been made as a rational response to illegitimate pressure? The 

answer should be 'yes'. l39 As Lord Diplock stated, the common law treats the consent as 

revocable upon removal of the pressure. Equity must regard the consent as vitiated from 

the outset. 140 The intention to benefit the recipient was the product of coercion from 

which the plaintiff was entitled to be free. Once this improperly procured intention has 

been discounted, there was an absence of intention to benefit the recipient which should 

attract the principle of resulting trust from the moment the payment was made. 

Nevertheless, the plaintiffs claim to a resulting trust was rejected by all five law lords. 

However, as discussed below, 141 the connexion between duress and the resulting trust 

was not considered.

Goff and Jones state that: 142

"There is no authority on the question whether a person who pays money or confers some 
other benefit under duress has, in addition to a personal claim, a restitutionary proprietary 
claim. In our view the courts should grant the coerced person such a claim and should 
not be inhibited from doing so by the absence of any fiduciary relationship. ... As the 
law now stands, a court will deem the equitable title to remain in the plaintiff."

They rely on Chase Manhattan Bank v. Israel British Bank for this last proposition. If, as 

suggested above, 143 Chase Manhattan is a case of resulting trust, then the law concerning 

recovery for duress is already very close to the position advocated in this section.

F. UNDUE INFLUENCE AND ABUSE OF CONFIDENCE

As Lord Diplock mentioned in Universe Tankships, the rationale for recovery for duress 

is similar to that underlying undue influence. In both situations, the provider is entitled to 

relief because his or her intention to benefit the recipient was brought about 

improperly. 144 Lord Browne-Wilkinson explained the operation of undue influence in

138 Ibid. 400 (dissenting on the basis that the pressure was legitimate).
139 Birks, "Resulting Trusts", pp. 370-1.
140 See Friedmann, in Burrows, Essays on the Law of Restitution (1991) 247, 267.
141 At pp. 165-6.
142 Goff & Jones, p. 275.
143 At pp. 152-3.
144 Birks, Restitution The Future (1992) pp. 47-9; Burrows, p. 189; Birks & Chin, in Beatson & 

Friedmann, Good Faith and Fault in Contract ( 1995) 57. C.f. Cretney, [ 1994) R.LR. 3, 11-12.
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C.I.B.C. Mortgages v. Pitt: 145

"Actual undue influence is a species of fraud. Like any other victim of fraud, a person 
who has been induced by undue influence to carry out a transaction which he did not 
freely and knowingly enter into is entitled to have that transaction set aside as of nght. . . . 
The effect of the wrongdoer's conduct is to prevent the wronged party from bringing a 
free will and properly informed mind to bear on the proposed transaction which 
accordingly must be set aside in equity as a matter of justice."

In Allcard v. Skinner, Lindley L.J. stated that the purpose of the equitable doctrine 

of undue influence was not "to save persons from the consequences of their own folly", 

but "to protect people from being forced, tricked or misled in any way by others into 

parting with their property." 146 The same principle applies where a transaction can be set 

aside because it was obtained by an abuse of confidence. As stated in Bank of Credit and 

Commerce v, Aboody, "a person in the confidential position is bound to disclose to the 

other party everything that is or may be material to that other's judgment before the 

transaction is completed". 147

In these cases, as in those involving duress, the intention to benefit the other party 

existed, but was improperly produced and therefore defective from the outset. This was 

pointed out by Lord Eldon C. in Huguenin v. Baseley, concerning a widow's gift to a 

distant relation who had taken on the role as her sole advisor: 148

"Take it, that she intended to give it to him: it is by no means out of the reach of the 
principle. The question is, not, whether she knew what she was doing, had done, or 
proposed to do, but how the intention was produced ..."

There was an intention to benefit the recipient which was effective at law, but defective in 

equity. Can this be sufficient to exclude the resulting trust? It would be inconsistent for 

a court of equity to set aside a transaction because of defects in the intention to benefit the 

recipient and yet close its eyes to those same defects when considering the principle of 

resulting trust. Neither logic nor precedent requires this distinction to be made between 

the grounds for rescission and the grounds for resulting trust.

In Allcard v. Skinner, 149 the plaintiff sought to recover large gifts she had made to 

the lady superior of her former religious order. All three members of the Court of Appeal

145 [19931 3 W.L.R. 802,808.
146 ( 1887) 36 Ch.D. 145, 182-3; see Modern Equity, p. 815.
147 [198912 W.L.R. 759, 778 (C.A.).
148 (1807) 14 Ves. 273, 299-300.
149 (1887) 36 Ch.D. 145.
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thought the gift might be set aside when the plaintiff left the order, but the majority 

decided that right had been lost through delay and affirmation. Cotton L.J., dissenting on 

the latter issues, thought that the defendant was a trustee for the plaintiff150 and that, on 

leaving the order, "she was entitled to recover so much of the fund transferred by her as 

remained in the hands of the Defendant, on the ground that it was property the beneficial 

interest in which she had never parted with." 151 Lindley L.J. stated that, 'The equitable 

title of the donee is imperfect by reason of the influence inevitably resulting from her 

position, and which influence experience has taught the Courts to regard as undue." 152

In Stump v. Gaby, 1 ^3 a man under arrest for debt and in embarrassed 

circumstances had conveyed property to his attorney. His heir at law sought to set aside 

the conveyance as having been obtained by fraud and the question arose concerning the 

heir's standing to bring the action. Lord St. Leonards C. stated: 154

"I do not deny that a deed may be so fraudulent as to be set aside at law: this, however, is 
not such a case; but I will assume that the conveyance might have been set aside in equity 
for fraud: what then is the interest of a party in an estate which he has conveyed to his 
attorney under circumstances which would give a right in this Court to have the convey­ 
ance set aside? In the view of this Court he remains the owner, subject to the repayment 
of the money which has been advanced by the attorney, and the consequence is that he 
may devise the estate, not as a legal estate, but as an equitable estate, wholly irrespective 
of all question as to any rights of entry or action, leaving the conveyance to have its full 
operation at law, but looking at the equitable right to have it set aside in this Court."

Stump v. Gabv was approved by the Lords Justices in Gresley v. Mousley Lx> and 

the High Court of Australia in Latec Investments Ltd. v. Hotel Terrigal Pty. Ltd. 156 and 

there is no reason to doubt that it is good law. As Taylor J. said in the latter case, Stump 

v. Gaby and Greslev v. Mousley provide "abundant authority for the proposition that the 

ow ner of land a transfer of which has been obtained by fraud retains an equitable interest 

therein." 157 This interest should be recognised as a resulting trust. There are two 

potential impediments to this recognition: (i) the question whether the plaintiff with a 

right of rectification or rescission has an equitable interest or a mere equity and (ii) the

150 Ibid. 175.
151 Ibid. 172.
152 Ibid. 184.
153 (1852) 2 De G.M.&G. 623.
154 Ibid. 630.
155 (1859) 4 De G.&J. 78; see Dickinson v. Burrell ( 1866) L.R. 1 Eq. 337.
156 (1965) 113 C.L.R. 265.
157 Ibid. 283 (also see 277, 284, 290).
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few cases in which the plaintiff recovered property on the basis of vitiated intention, but 

the resulting trust was rejected. Mere equities are the subject of chapter VIII, while the 

cases rejecting the resulting trust are dealt with here below, after the remainder of the 

scale of vitiated intention has been explored.

G. UNCONSCIONABLE CONDUCT

As mentioned near the beginning of this chapter, Louth v. Diprose 158 may represent the 

far end of the scale of defective intention. The plaintiff was a solicitor who had become 

infatuated with the defendant. The relationship was one-sided and the defendant had 

taken advantage of the plaintiff's infatuation to cause him to purchase a house for her. 159 

The plaintiff sought to recover the property on the basis of resulting trust, undue 

influence or unconscionable conduct. The courts rejected the resulting trust 160 and the 

plaintiff was successful on the latter of the two remaining grounds. The trial judge, King 

C.J., stated: 161

There are ample grounds for setting aside the house transaction on the ground of undue 
influence. Like counsel for the plaintiff, however, I prefer to rest my judgment upon the 
general principle of unconscionability.

Deane J. drew the following distinction between the two grounds of relief in 

Commercial Bank of Australia Ltd. v. Amadio: 162

"Undue influence, like common law duress, looks to the quality of the consent or assent 
of the weaker party . . Unconscionable dealing looks to the conduct of the stronger 
party in attempting to enforce, or retain the benefit of, a dealing with a person under a 
special disability in circumstances where it is not consistent with equity or good 
conscience that he should do so."

If the unjust factor in cases of unconscionability is the wrongful conduct of the defendant 

and not the vitiation of the plaintiffs intention to benefit the recipient, there would be no 

basis for applying the principle of resulting trust. We have not only reached the end of 

the scale of vitiation, but taken a step beyond. The resulting trust would still correspond 

with the category of non-voluntary transfers of property, but the equitable responses to 

remarkably similar situations would be different: the resulting trust applying to cases of 

undue influence (as a response to the vitiation of the plaintiffs intention) and the

158 (1992) 175C.L.R. 621. 
1S> Ibid. 638.

See pp. 167-8 below.
(1990) 54 S.A.S.R. 438,449.
(1983) 151 C.L.R. 447,474.
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constructive trust, if any, to cases of unconscionability (as a response to the defendant's 

wrongful conduct).

There is no need to make this distinction. The basis of unconscionable dealing is 

the improper advantage taken of some impairment of the plaintiff's judgement. Although 

this degree of impairment is not a sufficient ground for relief unless it has been 

improperly brought about or taken advantage of, 163 relief for unconscionability depends 

upon some vitiation of the plaintiff's intention to benefit the defendant. This is clear 

from Mason J.'s description, in Commercial Bank of Australia Ltd. v. Amadio, of the 

difference between unconscionable conduct and undue influence: I64

"In the latter the will of the innocent party is not independent and voluntary because it is 
overborne. In the former the will of the innocent party, even if independent and 
voluntary, is the result of the disadvantageous position in which he is placed and of the 
other party unconscientiously taking advantage of that position.

"There is no reason for thinking that the two remedies are mutually exclusive in the sense 
that only one of them is available in a particular situation to the exclusion of the other. 
Relief on the ground of unconscionable conduct will be granted when unconscientious 
advantage is taken of an innocent party whose will is overborne so that it is not 
independent and \olunlary, just as it will be granted when such advantage is taken of an 
innocent party who, though not deprived of an independent and voluntary will, is unable 
to make a worthwhile judgment as to w hat is in his best interest."

Brennan J. also made it clear in Louth v. Diprose that vitiation of intention is a 

necessary ingredient of unconscionable conduct: 165

"The jurisdiction of equity to set aside gifts procured by unconscionable conduct 
ordinarily arises from the concatenation of three factors: a relationship between the 
parties w hich, to the knowledge of the donee, places the donor at a special disadvantage 
vis-a-vis the donee; the donee's unconscientious exploitation of the donor's disadvantage; 
and the consequent overbearing of the will of the donor whereby the donor is unable to 
make a worthwhile judgment as to what is in his best interest."

In Louth v. Diprose, the trial judge declared that the recipient held the property on 

trust for its provider. 166 On appeal, the majority of the full court disapproved of the trust 

and wanted instead to order the recipient to repay the sum provided for the purchase. 167 

Nevertheless, they dismissed the appeal. The declaration of trust was not challenged in 

the High Court of Australia and left intact, without comment regarding its 

appropriateness. The members of the full court were perhaps rightly sceptical of a

163 Bridgeman v. Green (1757) Wilm. 58,61; Allcard v. Skinner (1887) 36 Ch.D. 145, 182-3; 
Tale v. Williamson (1866) L.R. 2 Ch.App. 55; Blomley v. Ryan (1956) 99 C.L.R. 362.

164 (1983) 151 C.L.R. 447,461.
165 (1992) 175 C.L.R. 621, 626.
166 (1990) 54 S.A.S.R. 438, 449.
167 (1990) 54 S.A.S.R. 450,453-4,456.
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declaration of a trust made without articulation of the principles on which the equitable 

interest was based. As discussed below, the courts in Louth v. Diprose did not consider 

the basis on which the trust could be justified: as a resulting trust responding to the 

vitiation of the provider's intention to benefit the recipient.

H. FIVE CASES OF VITIATED INTENTION AND RESULTING TRUST

Claims for resulting trusts are only rarely made in cases involving undue influence or 

duress. Five such cases are considered now: Hodgson v. Marks, 168 Universe Tankships 

Inc. v. I.T.F., 169 Simpson v. Simpson, 170 Louth v. Diprose 171 and Cheese v. Thomas. 172

1. Hodgson v. Marks

The connexion between undue influence and the resulting trust was briefly discussed in 

Hodgson V. Marks, in which the plaintiff had been persuaded by her lodger to transfer her 

house to him. Russell L.J. noted that it was an unchallenged finding of fact that "the 

plaintiff did not intend to make any gift to him, and that it was well understood, and 

indeed orally arranged between them, that the beneficial ownership was to remain in the 

plaintiff." l73 His lordship then stated: 174

"At the outset, to get the point out of the way, let me say that such a finding disposes of 
any question of undue influence; any such case assumes a transfer of the beneficial 
interest, but in circumstances which entitles the transferor to recall it."

Although the oral trust was ineffective, the absence of intention to make a gift gave rise 

to a resulting trust.

The quotation above could be construed as an indication that undue influence and 

resulting trusts inhabit mutually exclusive spheres, but this should be resisted. Russell 

L.J.'s conclusion was that the question of undue influence does not arise where the 

intention to benefit the recipient is wholly absent. He did not address the question 

whether a resulting trust could arise where that intention existed, but was defective. 

However, Russell L.J.'s statement that a case of undue influence "assumes a transfer of

168 [1971] 1 Ch. 892 (C.A.).
169 [1983] 1 A.C. 366.
170 [ 1992] IRL.R. 601.
171 (1992) 175C.L.R. 621.
l"72 [1994| 1 A11E.R. 35(C.A.).
173 [1971] ICh. 892,929.
174 Ibid.
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the beneficial interest" is difficult. 175 Taken literally and in isolation, this would mean 

that the question of undue influence could only arise if the resulting trust did not apply, 

because the resulting trust would return the beneficial interest to the transferor from the 

outset. Construing Russell L.J.'s remarks in this fashion places them in direct conflict 

with Stump v. Gaby, where Lord St. Leonards C. concluded that a transferor, with an 

equitable right to set aside the conveyance for fraud, "remains the owner" in equity. 176

If, instead of saying that a case of undue influence "assumes a transfer of the 

beneficial interest", Russell L.J. had said that it "assumes a prima facie transfer of the 

beneficial interest" or "assumes an intention to transfer the beneficial interest", there 

would be no difficulty. As Megarry J. stated in Re Vandervell's Trusts (No. 2), it "is no 

small thing notionally to write words into a speech in the House of Lords". 177 The same 

is true of a judgment of the Court of Appeal. However, the suggested re-phrasing of 

Russell L.J.'s statement brings it into line with what was actually decided. Ms. Hodgson 

had no intention to benefit her lodger and the question of undue influence did not arise. 

Russell L.J.'s statement should not be taken to mean that the resulting trust cannot apply 

where there is an intention to benefit the recipient, however defective. The latter issue 

did not arise on the facts of the case, nor was it addressed by the Court of Appeal.

2. Universe Tankships

In Universe Tankships Inc. v. /T.F., 178 the plaintiff had been forced to pay money to the 

defendants' welfare fund before the defendants would allow the plaintiff's ship to leave 

port. The plaintiff made two alternative claims to recover the money paid: (i) that the 

fund was an invalid purpose trust and the payment made to the invalid trust was held on 

resulting trust for the plaintiff as settlor and (ii) that the payment was made under duress 

and recoverable at common law as money had and received. All five law lords agreed 

that the payment was not made in trust, but as an accretion to the defendants' wealth and, 

therefore, the resulting trust claim failed.

ibid.
176 (1852) 2 De G.M.&G. 623, 630.
177 [ 1974| Ch. 269,291.
178 [1983| 1 A.C. 366.
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The question of resulting trust was decided solely on the basis of whether there 

had been a failed attempt to create an express trust. The plaintiffs case consisted of these 

two entirely separate claims to the same fund and they were treated separately from each 

other by all five law lords, as indicated in Lord Diplock's speech: 179

"[T]here is a certain air of artificiality about treating the shipowners as donors of money 
for trust purposes, when the only object that they had in mind in paying any money to 
I.T.F. was to get the blacking of the Universe Sentinel lifted, and thereafter to get'the 
money back from I.T.F. if they could; but for the purposes of determining what is 
convenient to refer to as the trust point, one must treat the payment as having been 
'voluntary' in the sense that the shipowners' consent to making'it was not vitiated by 
duress ..."

Although the claim for a resulting trust was rejected, this cannot be taken as authority that 

the resulting trust cannot apply to property transferred under duress. 180 The proposition 

that a payment made under duress is, like other payments imperfectly intended, held on 

resulting trust was never argued or considered in Universe Tankships.

3. Simpson v. Simpson

The resulting trust and rescission for undue influence were both considered in Simpson v. 

Simpson, 181 in which a husband suffering from a brain tumour transferred bank accounts 

and shares into joint names with his wife shortly before his death. Morritt J. held that 

several of the transfers occurred after the husband had lost capacity and were void. His 

lordship went on to consider the position if the husband had retained sufficient capacity 

to make those transfers. Morritt J. stated that "there is no evidence at all as to the 

[husband's] intention, assuming he was capable of forming one" 182 and, therefore, the 

presumption of advancement would have operated in favour of his wife. However, his 

weakened condition and dependence on his wife meant that the transfers could have been 

rescinded because of an unrebutted presumption of undue influence.

This obiter dictum demonstrates the tension created by treating resulting trusts 

and rescission as discrete compartments of equity. Morritt J. approached the problem in 

two stages: "if these dispositions were made with capacity and an intention to confer a 

beneficial joint interest on {the wife], then it is to be presumed, unless the contrary is

I 79 Ibid. 382-3.
l«° SeeBirks, pp. 370-1.
181 [1992| 1 F.L.R. 601.
1 82 Ibid. 618.
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shown, that they were procured by the undue influence of [the wife]." 183 After 

presuming an intention to give, which precluded the resulting trust, his lordship presumed 

defects in that intention, without relating them back to the first question of resulting trust. 

There is a real difficulty in concurrent findings that a transfer was intended and that it 

was made when the independent volition of the transferor was impaired. A better 

approach was taken in Re Pauling's Settlement Trusts (concerning apparent gifts from 

children to their parents), where the presumptions of advancement and undue influence 

were treated as opposing inferences of fact. 184

4. Louth v. Diprose

The possibility of a resulting trust was raised and rejected in Louth v. Diprose, but this 

does not create a large obstacle for the present argument. As in Universe Tankships, the 

claim to a resulting trust was made in the alternative to the claim based on undue 

influence or unconscionability. The plaintiff had sought to establish a resulting trust on 

the basis of either a common intention to create the trust or the presumption of resulting 

trust arising from the plaintiffs provision of the purchase money. King CJ. found that 

the plaintiff had intended to make a gift of the house to the defendant. {^ This negated 

the possibility of an intention to create a trust and rebutted the presumption of resulting 

trust, but whether it necessarily prevented the operation of the principle of resulting trust 

was not considered at trial or on either appeal. The plaintiffs alternative claims based on 

undue influence and unconscionability were never related back to the claim for a 

resulting trust.

5. Cheese v. Thomas

In Cheese v. Thomas^ the plaintiff had contributed more than half the cost of purchas­ 

ing a house in his great-nephew's name. The case is similar to Louth v. Diprose, in that 

the plaintiff made alternative claims to a resulting trust based on common intention and to 

rescission based on undue influence. The allegation that the parties "had agreed that the

Ibid. 622.
[1964JCH. 303,336(C.A.). 

185 ( 1990) 54 S.A.S.R. 438,445.
[1994J 1 All E.R. 35. See pp. 214-16 below.
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house should be jointly owned" 187 was rejected by the trial judge and not dealt with in the 

Court of Appeal, where the claim based on undue influence was upheld. Again, the 

possible connexion between undue influence and resulting trusts was not considered.

In Cheese v. Thomas, as in Universe Tankships, Simpson v. Simpson and Louth v. 

Diprose, the courts proceeded with a two-stage inquiry: could a resulting trust be 

established in the traditional manner and, if not, could the plaintiff obtain some other 

relief on another basis? In Hodgson v. Marks, the court used the same approach, but 

never reached the second stage. In consequence, they did not address the question 

whether the resulting trust does not apply whenever a transfer is imperfectly intended. 

This is not intended as a criticism of the judgments in any of those cases. They were 

made in response to the pleadings which, in turn, were based on common conceptions 

about the traditional categories of resulting trust.

I. SUMMARY

There is a scale of defective intention which gives rise to restitution, ranging from cases 

of ignorance down to cases of unconscionable conduct. Although the traditional 

categories of resulting trust belong at the higher end of the scale, as cases where the 

provider has no intention to benefit the recipient, the resulting trust should apply when­ 

ever the provider's intention is vitiated to any degree which is sufficient for restitution on 

another basis. In some cases of mistake and undue influence, the courts have declared 

that the provider has an equitable interest in the property transferred to the recipient. This 

should be recognised as a resulting trust. The proper integration of the resulting trust as 

one of equity's responses to vitiated intention will depend on a proper understanding of 

the role of the defences to claims of this nature.

Ibid. 38.



CHAPTER VII

QUALIFIED INTENTION

This is the second of three chapters exploring the extent to which resulting trusts respond 

to non-voluntary transfers. It concerns the unjust factor commonly known as 'failure of 

consideration', in which the provider of property to another had only a qualified intention 

to benefit the recipient in circumstances that have failed to arise or continue as expected. l 

The task undertaken here differs somewhat from that of chapter VI, where a central issue 

was whether the resulting trust could respond to the various categories of vitiated 

intention. It is not (very) controversial that the resulting trust can and does respond to the 

qualified intention of the provider, as chapters III and IV demonstrate. However, there 

are many cases where a provider of property is entitled to restitution on the basis of 

qualified intention, but the resulting trust (properly) does not apply. The difficult issue 

faced in this chapter is how to distinguish those failures of consideration which should 

attract the resulting trust from those which should not. It is suggested that this depends 

on whether the recipient has obtained the unfettered beneficial ownership of the property 

in question before the right to restitution arises.

The bulk of this chapter (under the heading 'Proprietary Base') explores the 

conditions needed to restrict the recipient's ownership sufficiently to allow for the 

resulting trust. The balance concerns two questions affecting all restitutionary responses 

to failure of consideration, including resulting trusts: (i) is the absence of consideration a 

sufficient basis for restitution or must there be a failure of consideration and (ii) is 

restitution possible if the recipient is unaware of the qualification of the provider's 

intention to confer the benefit?

A. PROPRIETARY BASE

Whenever a provider of property is entitled to restitution on the basis of 'failure of 

consideration', it is because he or she did not intend to benefit the recipient in the

1 See pp. 97-8, 128 above.
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circumstances. 2 Naturally, there has been some difficulty working out precisely why the 

resulting trust responds to some cases of qualified intention and not others. As Birks 

states: 3

"It is difficult to see how a difference could be drawn between one failure of 
consideration and another. It would, for example, be impossible to argue that in some 
cases the proprietary base is preserved by reason of an especially clear or intense 
qualification of the transferor's intent to enrich the recipient. For the 'truth is that failure 
of consideration always depends on a clear manifestation of that qualified intent."

It is helpful to consider this problem in light of the distinctions between the more 

general categories of trust and debt, which are identified in Jacobs' Law of Trusts in 

Australia :4

"A debtor is not a trustee for his creditor since there is no identifiable fund which the 
latter is entitled to compel the debtor to apply for his benefit. ... If the payee was 
entitled to use the money as his own, being under an obligation merely to repay the same 
amount of monev at a future time, then he is merely a debtor."

Whether a failure of consideration gives rise to a resulting trust or only to a personal 

claim should depend on the answers to these two questions: (i) are the assets identifiable 

and (ii) has the recipient been free to use them for his or her own benefit? If the first is 

"yes" and the second is 'no\ the provider should have the "proprietary base" which 

Professors Birks and Goode see as necessary for a restitutionary proprietary claim in this 

context.-'1

Birks describes "the requirement of an undestroyed proprietary base" as follows: 

"a plaintiff who wants to assert an equitable proprietary interest in the surviving 

enrichment must show facts such that the property in the original receipt did not pass at 

law and equity to the recipient." 6 Although Birks has twice left open the question 

whether resulting trusts "anticipate and prevent rather than reverse unjust enrichment", 7 

he has since expressed his commitment to the latter view. 8 Therefore, it seems likely that 

Birks would no longer view the proprietary base as dependent on the provider's pre­ 

existing legal or equitable ownership in the assets transferred to the recipient. A resulting

2 Birks, p. 219.
3 Ibid. 387.
4 Jacobs' IMW of Trusts, p. 15. See Renn v. Hammond 119131 2 K.B. 515, 521.
5 Goode, [1987] 103 L.Q.R. 433, 443; Birks, p. 378-9; Goode, in Burrows, Essays on [tie IMW of

Restitution ( 1991) 215, 219.
6 Birks, p. 381.
7 Ibid. 70-1; Birks "Resulting Trusts", p. 360.
8 Birks, in Birks, 'Hie Frontiers of Liability, vol. 2 (1994) 214, 223.
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trust, which creates a new equitable interest for the provider from the moment of receipt, 9 

should suffice.

Goff and Jones suggest that, in certain circumstances (such as mistake, duress or 

unconscionable conduct, but not normally failure of consideration), the provider "will be 

deemed to have retained the equitable title in the money paid" and will be entitled to 

recover that money if it can be identified. 10 This is similar (in effect) to requiring a 

proprietary base, although Goff and Jones advocate a different basis for proprietary 

remedies. 1 1 Burrows describes his theory of the requirements for a proprietary response 

as "closely akin to Birks' view": "apart from remedies triggered by the defendant's 

retention of property belonging to the plaintiff in law or in equity and remedies like 

rescission of a contract which revest title . . . there is no convincing justification for 

giving proprietary, rather than personal, restitutionary remedies." 12

Goode said that a sufficient proprietary base exists where property is "transferred 

by P to D in circumstances such that D never had, or has lost, the right to it." 13 This 

inclusion of the case in which the recipient has lost the right to the property does not set 

Goode apart, because he later shows that he is contemplating cases where the recipient 

"had an interest which was always defeasible and has been defeated". 14 The example he 

uses is the Quistclose trust 1:> and elsewhere he "distinguishes the buyer's right to recover 

the price on a total failure of consideration, a right which is purely personal, from the 

lender's right to recover the money lent on terms that it is to be applied for a particular 

purpose, the failure of which causes ownership to revest in the lender in equity." 16

The difficulty, which has led several commentators to question whether Sinclair v. 

Brougham was correctly decided, 17 is how a failure of expected counter-performance can 

return a proprietary interest to the provider. When money is paid in advance for that

9 See p. 60 above.
10 Goff & Jones, p. 94. Also see Millett, (1995) 111 L.Q.R. 517, 518. 
1 ' Ibid. 95; discussed further at p. 259 below.
12 Burrows, p. 43 (also see pp. 372-3).
13 Goode, in Burrows, Essa\s on the IMW of Restitution (1991) 215, 225.
14 Ibid. 245.
15 Ibid. 221-2; discussed below, pp. 175-82.
16 Goode, (1987) 103 L.Q.R. 433, 440.
17 [1914] A.C. 398; Birks, p. 387; Maddaugh & McCamus, pp. 326-7; Goff & Jones, p. 587; 

Swadlmg, [1994] R.L.R. 73, 80-5.



Q I" A L I F I E D I X T E X T I O X 172

performance, "the property passes and (since termination has no retrospective effect) does 

not pass back" and, according to Birks, the proprietary base is lost. 18 This is true of many 

ordinary cases involving failure of consideration (in which the contract is terminated by 

breach or frustration), because the recipient is normally free to use the property for his or 

her own purposes before the consideration fails. 19 However, discussed below are three 

circumstances in which the recipient never obtains the unrestricted use of the property 

and, therefore, the proprietary base continues intact until the right to restitution arises: 

(i) where the consideration fails at the outset, (ii) where the property is transferred to be 

used only for specific purposes and (iii) where there is some incidental fetter on the 

recipient's beneficial ownership. Each of these situations is explored at some length 

before this section concludes with a brief look at two related issues: (iv) the identifiability 

of the assets and (v) the nature of the consideration.

1. Failure at the Outset

Where the consideration fails at the outset, the provider has a right to restitution from the 

moment of transfer. The transfer is always 'non-voluntary' and the recipient never 

obtains the unrestricted beneficial ownership of the property. This preserves the 

proprietary base and makes the resulting trust possible. In Sinclair v. Brougham, 

Viscount Haldane L.C. stated that the depositors' claim "must be in rem, a claim to 

follow and recover property with which, in equity at all events, they had never really 

parted."20 His lordship later said that, "The property was never converted into a debt, in 

equity at all events, and there has been throughout a resulting trust". 21 In Westdeutsche 

Bank v. Islington L.B.C,, Dillon L.J. relied on Viscount Haldane L.C.'s speech to reach

the conclusion that: 22

"Since, contrary to the expectation of the parties, the swap transaction and contract are, 
and were from the outset, ultra vires and void, the purpose for which the £2.5m. was paid 
by the bank to the council has wholly failed, and the £2.5m. has, from the time the 
council received it, been held on a resulting trust for the bank."

It is suggested that the essential element which distinguishes these two cases from

18 Birks, p. 386.
19 Goode (1987) 103 L.Q.R. 433, 440; Birks, "Resulting Trusts", pp. 356-7.
20 [ 1914J A.C. 398, 418; discussed above, p. 98 ff.
21 Ibid. 421.
22 [1994) 1 W.L.R. 938, 947; discussed above, pp. 103-5.
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an ordinary case of frustration or breach of contract is not the contract's invalidity per se, 

but rather the fact that it causes the consideration to fail at the outset. In Sinclair v. 

Brougham, Viscount Haldane L.C. stated: 23

"No doubt it was ultra vires of the society to undertake to repay the money. But it was 
none the less intended that in consideration of giving such an undertaking the society- 
should be entitled to deal with it free!v as its own. The consideration Tailed and the 
depositors had the right to follow the money so far as invalidly borrowed into the assets 
in which it had been invested . . "

This statement reveals two things. First, the failure at the outset removes the recipient's 

right to use the property (thus preserving the proprietary base). Secondly, this occurs 

even though the parties are unaware that the consideration has failed and the transfer was 

non-voluntary from the start (which is consistent with equity's treatment of mistaken 

payments). However, it should not be taken to mean that the failure of the obligation to 

make counter-performance, rather than the failure of the counter-performance itself, gives 

rise to the right to restitution and preserves the proprietary base. The context must be 

remembered. In Sinclair v. Brougham, the money was intended to be a bank deposit and 

its immediate repayment would have rendered that arrangement nugatory. The under­ 

taking to repay the money was an essential part of the intended counter-performance.

In Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd.. Viscount 

Simon L.C. stated: 24

"[I jn the law relating to formation of contract, the promise to do a thing may often be the 
consideration, but when one is considering the law of failure of consideration and of the 
quasi-contractual right to recover money on that ground, it is, generally speaking, not the 
promise which is referred to as the consideration, but the performance of the promise."

Although his lordship was making the point that the previous existence of an obligation 

to make counter-performance will not preclude restitution if the counter-performance 

itself fails, 23 it is suggested that the converse is also true: that the failure of the obligation 

to make counter-performance does not justify restitution if the counter-performance is in 

fact received. This point is controversial and discussed further below, 26 but for present 

purposes, it is suggested that it is the failure of the consideration at the outset and not the 

invalidity of the contract which preserves the proprietary base.

23 [1914| A.C. 398, 423 (emphasis added).
24 [1943J AC 32, 48.
25 See Birks, p. 222; Burrows, pp. 251-2; Goff & Jones, pp. 407-9.
26 At pp. 186-90.
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This latter point is revealed in Neste Ov v. Lloyds Bank p.I.e. 27 A shipping 

company had an agreement whereby they paid their agent in advance for expenses to be 

incurred by their ships entering ports in the United Kingdom. For each ship due to arrive, 

the agent would obtain payment of the estimated port costs and its agency fee for that 

ship. The agent became insolvent and the company sought a declaration that the funds 

which the agent had received from them, but not applied to port costs, were held in trust. 

Bingham J. said that: 28

"There \\as nothing in the payment or the receipt of these funds to show that the\ were 
paid or received on terms that they would be applied to the specified purpose and no 
other, and, if not so applied, would be returned."

This disposed of the possibility of a Quistclose trust (discussed below) and Bingham J. 

held that five of the six payments in question were not held on trust for the company. 

Howev er, the sixth payment was received after the agent had decided to stop trading and 

his lordship declared that this was held on constructive trust for the company: 29

"It would have seemed little short of sharp practice for [the agent] to take any benefit 
from the payment, and it would have seemed contrary to any ordinary notion of fairness 
that the general body of creditors should profit from the accident of a payment made at a 
time \\ hen there was bound to be a failure of consideration."

Bingham J. quoted Cardozo J.'s statement in Beany v. Guggenheim Exploration 

Co. that, "When property has been acquired in such circumstances that the holder of the 

legal title may not in good conscience retain the beneficial interest, equity converts him 

into a trustee."30 This and similar authorities supported the declaration of a trust of the 

sixth payment. It would appear, then, that the agent could in good conscience retain the 

unused portions of the first five payments and owe only a personal obligation to make 

restitution of an equivalent sum. Failure of consideration does not itself justify the trust, 

but a failure at the outset does.

Although the contract in Neste Oy v. Lloyds Bank was not void, the finding that a 

failure of consideration at the outset will give rise to a trust for the provider is consistent 

with the approach taken by Viscount Haldane L.C. in Sinclair v. Brougham. This was

27 [198312Llo\d'sL.R. 658.
28 Ibid. 665.
29 Ibid. 666.
30 (1919) 225 N.Y. 380, 386.
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recognised by the Privy Council in Re Goldcorp Exchange Ltd.,31 where the providers 

had paid in advance for gold which they had not received when the vendor became 

insolvent. Their claim that the vendor held their payments on trust was rejected by Lord 

Mustill:32

"It is, of course, obMous that in the end the consideration did fail, when delivery was 
demanded and not made. But until that time the claimants had the benefit of what they 
had bargained for, a contract for the sale of unascertained goods. Quite plainly a 
customer could not on the day after a sale have claimed to recover the price for a total 
failure of consideration, and this at once puts paid to any question of a residuary propri- 
etar\ interest and distinguishes the case from those such as Sinclair v. Brougham, where 
the transactions under which the moneys were paid were from the start ineffectual; and 
Neste Oy v. Lloyds Bank Pic., where to the knowledge of the payee no performance at all 
could take place under the contract for which the payment formed the consideration."

2. Use of the Property

In the situations discussed above, the proprietary base is preserved because the 

consideration fails at the outset and the right to restitution arises at the moment of receipt. 

Where the consideration fails subsequently, the proprietary base is normally lost because 

the recipient obtains the unfettered beneficial ownership of the property in question 

before the obligation to make restitution arises.33 However, if the recipient's use of the 

property is restricted from receipt until failure, the proprietary base will continue. It is 

not essential that the provider retains the beneficial ownership from the outset, so long as 

there is never a moment of time in which the recipient is free to spend that money as he 

or she chooses.

When money is paid to be used for a specific purpose (i.e. a Quistclose trust), the 

provider acquires an equitable right to restrain the recipient from misusing the money.34 

Although the recipient is not normally a trustee of that money while the purpose remains 

possible, he or she is never free to use it for any other purpose35 and the proprietary base 

is preserved. If that purpose cannot be fulfilled, the provider's equitable right is not lost, 

but becomes complete equitable ownership under a resulting trust because there is no 

permitted use to which the recipient can put that money.36 The discussion now turns to

31 [1995] 1 A.C. 74.
32 Ibid. 103-4.
33 Birks, p. 386.
34 Above, pp. 80-2.
35 Above, pp. 86-8.
36 Above, pp. 94-5.
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the various purposes which are capable of giving rise to a Quistclose trust, i.e. what is 

required to restrict the recipient's use of the property sufficiently to maintain a 

proprietary base.

(a) Payments for purposes

It is important to appreciate the distinction between a payment for a purpose and a pay­ 

ment to be used for a purpose. Although the failure of the purpose in either situation can 

lead to restitution, a Quistclose trust is only possible in the latter. As Lord Mustill stated 

in Re Goldcorp Exchange Ltd. , the Quistclose trust requires "a mutual intention that the 

moneys should not fall within the general fund of the f recipient's) assets but should be 

applied for a special designated purpose."37 That requirement is not met where the 

purpose is unrelated to the recipient's use of the payment. The recipient is free to spend 

the money before the consideration fails and nothing preserves the proprietary base.

This is demonstrated by Chillingworth v. Esche?* where the plaintiffs had paid 

£240 to the defendant as a deposit for a purchase of real property. Their agreement was 

"subject to a proper contract being prepared by the vendor's solicitors". 39 The plaintiffs 

refused to proceed and were entitled to the repayment of their deposit. Important for 

present purposes is Warrington L.J.'s view of the deposit in these circumstances:40

"(T]he purchaser by payment of a deposit shows that he means business. The purchaser 
has not bound himself, but in order to show a definite intention he is willing to part with 
money, and run the risk of the vendor spending the money and being unable to return it if 
negotiations are broken off."

Absent an agreement to the contrary, the vendor's use of the money is unrestricted and 

the failure of the purpose leads to only a personal claim for money had and received.

This important distinction between payments for purposes and payments to be 

used for purposes is sometimes overlooked. 41 In Guardian Ocean Cargoes Ltd. v. Banco 

do Brasil S.A.,42 the plaintiffs wanted to purchase a ship they had chartered. The owner 

was in financial difficulties and the plaintiffs began negotiating with the owner's bankers

37 [1995] 1 A.C. 74, 100.
38 [1924] I Ch. 97 (C.A.).
39 Ibid. 97.
40 Ibid. 112.
41 Eg Klmck (1994)23CY/«.#//.v./.J. 45, 59,71. See Rickctt, (1991) 107 LQ.R. 608, 630-1.
42 [1991] "> Lloyd's L R 68' [1992] 2 Lloyd's L.R. 193; varied [1994] 2 Lloyd's L.R. 152 (C.A.).
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for refinancing the ship. The plaintiffs paid $600,000 to the bank on account of the 

owner's promissory notes and, when negotiations broke down five years later, the 

plaintiffs claimed the return of their payments. Following Chillingwonh v. Esche, Hirst 

J. ordered repayment of the money. However, his lordship also decided that the 

arrangement was a Quistclose trust and, therefore, the plaintiffs were entitled to 

compound interest. 43 This latter aspect of the judgment was overturned on appeal. 44

Hirst J. did not examine the nature of the purpose of the payment. Although the 

money was paid on account of the owner's indebtedness for the purpose of refinancing 

the vessel, this did not restrict the bank's use of the funds. As Saville L.J. stated in the 

Court of Appeal:45

"[T]he plaintiffs simply transferred the money to the bank and remained wholly 
uninterested in how the particular fund was applied or used. What the plaintiffs were 
interested in was, of course, that the amounts of the payments (not the fund itself) was to 
be taken into account if a refinancing deal was made but was otherwise to be repaid. 
Given, as I consider was the case, that the payments \\ere made on this basis, they are of 
course reco\crable as a matter of law. To my mind there is neither room nor need for a 
trust in this case."

(b) Types of purposes

In Re Miles, Pincus J. stated that "it would not be right to apply the Quistclose principle 

beyond the field defined by the House of Lords - i.e. actual payment of money, by the 

party claiming to be the beneficiary of a resulting trust, for the purpose of discharge of 

debts by the payee, that purpose having failed."46 However, with respect, it is difficult to 

understand why the principle should not apply whenever money has been paid to be used 

for a particular purpose. 47 The payment of money for the purpose of purchasing 

equipment has been held to create a Quistclose trust.48 In Canada, the same principle has 

been applied to a payment for the purpose of meeting a dishonoured cheque given to 

charity,49 a sale of shares for the purpose of raising money to purchase other shares, 50 and

43 [1991] 2 Lloyd's L.R. 68, 87; [1992] 2 Lloyd's L.R. 193, 198-9; sec pp. 238-9 below.
44 [1994] 2 Lloyd's L.R. 152(C.A.).
45 Ibid. 159.
46 (1989) 85 A.L.R. 216, 221.
47 See Rickctt, (1991) 107 L.Q.R. 608, 618, 628
48 Gibert v. Gonard (1884) 54 L.J. Ch. 439; Re EVTR [1987] B.C.L.C. 646 (C.A.); General 

Communications Lid. v. Development Finance Corp. of New /.ealand Lid. \ 1990] 3 N.Z.L.R. 406 (C.A.); 
see pp. 87, 93, 95 above.

49 Gamble v. Ijee ( 1878) 25 Gr. 326.
50 Anderwn, Greene & Co. Ltd. v. Kickle\ \ 1934] 3 D.L.R. 787 (S.C.C.).
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levies by municipal governments for the purpose of making local improvements.51 So 

long as the purpose restricts the recipient's use of the money and is sufficiently certain to 

be enforceable, there is no reason not to give effect to it.

(c) Abstract purposes

Professor Rickett has raised an important question concerning the broader application of 

the Quistclose trust: 52

"It is interesting to speculate on whether the Quistclose analysis could apply where the 
stated purpose would not involve in its fulfilment any factual benefit to ascertamable 
'beneficiaries'; where, for instance, the purpose might be characterised as 'abstract or 
impersonal.'"

It is suggested here that it can and does. As discussed in chapter III, a payment for the 

purpose of paying other creditors of the recipient does not (or at least need not) create an 

express trust. Indeed, many Quistclose cases cannot be satisfactorily explained if a trust 

existed before the failure of the purpose. 53 The Quistclose trust depends on the 

restriction of the recipient's right to use the property, rather than the existence of an 

express trust. Therefore, the nature of the purpose in a Quistclose case need not meet the 

requirements for a valid trust. It need only create an enforceable restriction on the 

recipient's use of the money.

In a few Quistclose cases, where money was provided to pay identifiable 

creditors, it appears that the real purpose which failed was something other than the 

payment of those creditors and therefore abstract. In Moore v. Barthrop^4 a father and 

son in business together had borrowed £200 for the purpose of reducing their overdraft at 

the bank. They each committed an act of bankruptcy and decided to return the money to 

the lender. As Millett L.J. noted extra-judicially:-"0

"If the purpose of the arrangements failed, it can only be because that purpose was not 
simply to achieve a reduction in the partnership's overdraft, but to facilitate the obtaining 
of further credit with which to carry on the partnership business."

In Re Vautin, Wright J. said that the purpose of the loan in question was "for clearing off

51 Smith v. Township of Raleigh ( 1882) 3 O.R. 405, 411; Ferytson v. City of Toronto [ 1944] 3 
D.L.R. 317(Ont. C.A.).

52 (1991) 107/..(A/?. 608, 617.
53 See p. 90 above.
54 (1822) 1 B.&C.5.
55 (1985) 101 L.Q.R. 269,271-2.
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the liabilities of the borrower and making him a free man, and for that purpose only."56 

In Re Groom?1 money was provided by the bankrupt's husband for payment to her 

creditors. The stated purpose of the loan was the annulment of the bankruptcy and Riley 

J. held that this was sufficient to attract the Quistclose trust. 58

Although it is possible to view these as cases involving abstract purposes, they are 

equivocal because they also involve payments to identifiable creditors. In Edwards v. 

Glyn, the purpose of the loan was "to meet a run upon the bankrupts' bank on a particular 

day". y; On receipt of the loan, it became apparent that the loan would be insufficient to 

meet the run and the money was returned unused. Although it might be possible to 

describe any depositors who happened to call on the bank that day as an ascertainable 

class of beneficiaries, the case is inexplicable on that basis. There was nothing to prevent 

the payment to depositors, if that was the purpose, yet all four members of the court held 

that the purpose of the loan had failed.

Conservative and Unionist Central Office v. Burrell 60 was not a Quistclose case, 

but it shows that a payment for an abstract purpose can create an enforceable restriction 

on the recipient's use of the funds. The issue was whether the central office was an unin­ 

corporated association for taxation purposes and the Crown argued that it could not other­ 

wise hold funds. The Court of Appeal disagreed. It was clear that the recipients could 

not be "trustees since the law does not recognise trusts for non-charitable purposes." 61 

However, the court thought that contributions could be made subject to the contributor's 

mandate to use the funds only for the purposes of the party. Brightman L.J. stated: 62

"[T|he contributor has no right to demand his contribution back, once it has been mixed 
with other money under the authority of the contributor. . . . This does not mean, 
however, that all'contributors lose all rights once their cheques are cashed, with the 
absurd result that the treasurer or other officers can run off with the mixed fund \\ith 
impunity. I have no doubt that any contributor has a remedy against the recipient (i.e. the 
treasurer, or the officials at u hose'direction the treasurer acts) to restrain or make good a 
misapplication of the mixed fund except so far as it may appear on ordinary accounting 
principles that the plaintiff's own contribution \vas spent before the threatened or actual 
misapplication."

56 [ 1900) 2 Q.B. 325, 327; see p. 90 above.
57 (1977) 16A.L.R. 278.
58 Ibid. 282.
59 (1859) 2 E1.&E1. 29, 48, per Erie J.
60 11982] 2 All E.R. 1.
61 Ibid. 6, per Law ton L.J.
62 Ibid. 7.
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Although this case has been criticised (for failing to reflect the true intentions of 

contributors or explain how testamentary contributions are received),63 it does show that 

someone who has provided money to be used for purely abstract purposes can restrain its 

misuse by the recipient. This restriction should be a sufficient foundation for a Quistclose 

trust if the purpose ever became incapable of fulfilment. The application of Quistclose 

principles in this situation should not engender fears of unexpected priorities in insol­ 

vency. The Quistclose trust would not protect the funds from the creditors of the party, 

because the payment of party debts would fall within the purpose of the contribution. It 

should, however, protect the funds from the recipients' personal creditors.

(d) Non-charitable purpose trusts

The application of the Quistclose trust to payments for abstract purposes raises two 

questions: (i) why is a Quistclose trust for an abstract purpose not caught by the rule 

against non-charitable purpose trusts and (ii) why do non-charitable purpose trusts fail if 

a Quistclose trust for the same purpose would be valid?

A charitable purpose trust is enforceable by the Attorney-General, but a trust for a 

non-charitable purpose is, with few exceptions, invalid because there are no beneficiaries 

to enforce it.64 This problem should not affect the Quistclose trust because the provider 

maintains the equitable right to prevent the misuse of the fund until the purposes are 

fulfilled. It is clear that the Quistclose arrangement is valid where the purpose involves 

payments to identifiable third parties and yet that arrangement does not normally give 

those third parties any right to enforce the purpose/0 The presence of an identifiable 

class of intended payees is irrelevant to the validity of the Quistclose trust, which depends 

only on the provider's right to prevent the misuse of the fund. Although an abstract 

purpose would not create an enforceable restriction on the use of money if it was too 

uncertain or offended a rule of public policy, there is no logical reason why the abstract

63 Hackney, pp. 80-2.
64 Morice \'. Kishop oj Durham ( 18(34) 9 Ves. 399, 404-5; Re Diplock (19411 Ch. 253, 259 (C. A.); 

Re Asior's Settlement Trusts 11952] Ch. 534, 541-2; Leah\ v. A.G. N.S.W. [ 1959) A.C. 457, 478-9 (P.C.); 
Re Endacott [ 1960] Ch. 232, 246, 250 (C.A.); Re Recher's Will Trusts 11972] Ch. 526, 538.

65 Above, pp. 88-94.
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nature of the purpose should itself have any effect. As Birks said: 66

"It I advance money for a purpose, my remedial position should not depend, or should 
not without absolute necessity be made to depend, on the fortuitous difference between a 
purpose which is abstract and a purpose which can be construed as redounding to the 
benefit of an ascertained class of beneficiaries."

It may seem odd to uphold a transfer for a non-charitable purpose on Quistciose 

principles and yet strike down a trust for that same purpose. Although these dispositions 

are alike, they are differently constituted: the Quistciose trust exists because of the 

equitable rights of the provider, whereas a conventional trust depends on the interest of 

the intended beneficiaries; with no identifiable beneficiaries and no possibility of enforce­ 

ment by the settlor/1 ^ the non-charitable purpose trust fails. Distinctions of this kind may 

seem overly technical, but equity has been willing to draw them. For example, 

discretionary trusts and powers of appointment (often called trust powers and mere 

powers) are two, almost indistinguishable means of holding property and yet they rest on 

entirely different footings. The beneficiaries of a trust power can compel its exercise, 

whereas the potential donees of a mere power have no rights to enforce it. 68 Instead, 

those entitled in default of the appointment are able to restrain its improper exercise.69

Why is a non-charitable purpose trust ineffective when the Quistciose purpose 

takes effect as an enforceable restriction on the recipient's use of the money? The short 

answer is that a court will not save an ineffective trust by construing it to be some other 

valid disposition.70 Equity has not been willing to take the extra step of saying that a 

similar disposition might be better than no disposition at all. 71 The court gives effect, if 

possible, to the intentions of the transferor, but does not amend those intentions. 72 The 

settlor of a non-charitable purpose trust intends to dispose of the entire beneficial 

ownership of the property and, therefore, does not retain the power to prevent its misuse. 

The Quistciose trust is not a questionable attempt to avoid the rule against non-charitable

66 Birks, "Resulting Trusts' 1 , p. 352.
67 Above, p. 82.
68 In re Baden's Deed Trusts [ 1971 ] A.C. 424, 445.
69 In re Gulbenkians Settlements [19701 A.C. 508, 525.
70 I.R.C. v. Broadway Cottages Trust [ 1955] Ch. 20, 36; Re Shaw [ 1957] 1 W.L.R. 729, 746.
71 In the U.S.A., a non-charitable purpose trust does not fail entireK, but is treated as a power of 

appointment or something equivalent to an illusory trust: Scott on Trusts, §§418-9. In Alberta, non- 
charitable purpose trusts are converted into powers of appointment which are valid for 21 years: 
Perpetuities Act, R.S.A. 1980, c. P-4, s. 20( 1).

72 See Milro\ v. Ijord ( 1862) 4 De G.F.&J. 264, 274-5; Maitland, p. 72.



Q |_- \ L i F I E D I X T E N I I O \ 182

purpose trusts, because the provider intended to create a different relationship and the 

courts have been willing to give effect to that intention.

3. Incidental Fetters on Ownership

In the two categories discussed above, the proprietary base was preserved either because 

the consideration failed at the outset or because the nature of the purpose restricted the 

recipient's use of the property from receipt until failure. It is suggested here that any 

circumstances, which operate to prevent the recipient from obtaining the unfettered 

beneficial ownership of the property before the consideration fails, will be sufficient to 

preserve the proprietary base.

Moseley v. Cressey's Co.^3 and Re Nanwa Goldmines Ltd. 14 provide good 

examples. In both cases, a company had circulated a prospectus for the subscription of 

shares and received deposits for shares before going into receivership. The subscribers 

claimed that the receiver held their deposits in trust for them. In Moseley v. Cressey's 

Co., the prospectus contained the statement: "Deposit returned if no allotment made."75 

Page Wood V.C. stated:^6

"The contract \\as - 'You are to pay so much per share \\hen you apph for shares, and 
your deposits will be returned if no allotment is made' - not that the actual thing so 
deposited uas to be paid back; for payment to the company's bankers to the account of 
the company made the monies ipso facto part of the company's assets."

It was argued that "these monies were not the monies of the company until the plaintiffs 

got their shares.""" This was rejected by Page Wood V.C.. who said: "What was 

intended to have been done seems to have been done; and there was no trust created, it 

was merely a debt."78

In Re \anwa Goldmines Ltd. , the application form stated that the deposits would 

"be retained in a separate account" 79 until the conditions for the issue of shares were met. 

It was conceded that the fact that deposits were held in a separate account did not itself 

create a trust. However, Harman J. held that the promise to do so distinguished this case

73 (1865)L.R. 1 Eq. 405.
74 [1955] 1 W.L.R. 1080.
75 (1865)L.R. 1 Eq. 405,408.
76 Ibid. 409.
77 Ibid. 410.
78 Ibid.
79 [1955] 1 W.L.R. 1080, 1081-2.
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from Mo\ele\ v. Cressev's Co.:™

"Is the relationship of the subscribers to the company that of creditor and debtor, or had 
they a lien on this fund or an equity against it so as to be able to attach it for the payment 
ol their debt without allowing other creditors of the company to share with them'.' That 
depends on whether the relationship be that of debtor and creditor or of bailor and bailee; 
and the question turns, in effect, on the words in the form of application, 'and meanwhile 
\\ ill be retained in a separate account.' . . .

"What is the point of making such a promise'.' It seems to me quite clearly to be a 
representation that the money will be set apart; not in the company's ordinary coffers, but 
in a separate account ... I cannot but think that the whole object of making such a 
promise uas to indicate that it v\ould be kept apart and separate, not mixed with the 
company's monies, until the board saw whether the conditions were fulfilled."

In both cases, there was a failure of a consideration which was unrelated to the 

use of the money by the company. Although the providers in both cases were entitled to 

the repayment of their subscriptions, a proprietary response was justified in Re Nanwa 

Goldmines Ltd. because the proprietary base was not lost, as it was in Moseley v. 

Cressey^ Co. The promise to retain the money in a separate account meant that the 

recipient never received the unrestricted beneficial ownership of the money before the 

consideration failed. This should suffice for the operation of a resulting trust upon the 

failure of consideration.

It is important to note that the continuation of a proprietary base does not depend 

on whether the provider maintained an interest in (or rights concerning) the property 

between transfer and failure, but on whether the recipient obtained the unfettered 

beneficial ownership of that property. This is illustrated by Re Ames ' Settlement* 1 where 

a father had, on his son's marriage, settled £10,000 in trust for his son for life, with the 

remainder to his son's wife and their children. The annulment of that marriage eighteen 

years later led to a resulting trust of the remainder for the father's estate. As settlor, the 

father had retained no interest in the settled property, but, because the property had been 

placed in trust, none of the recipients had obtained the unfettered beneficial ownership of 

the remainder before the consideration failed.

Similar circumstances exist in many cases of resulting trust upon the failure of an 

express trust. The resulting trust arises at the moment of failure because the trustees were

80 Ibid. 1083-4.
81 |1946JCh. 217; sec pp. 106, 136-7 above.
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not intended to enjoy the benefit of their legal ownership. 82 Where the trust fails due to 

subsequent events, the proprietary base is not maintained by the continuation of the 

settlor's interest, which is usually completely disposed of when the express trust is 

created. 83 Instead, the proprietary base has been preserved by the existence of trust 

obligations which have restricted the trustees' enjoyment of the property from the outset. 

This is not intended to diminish the importance of the provider's contribution. 

The proprietary base is always primarily dependent on the fact that the claimant has 

prov ided the property in question to the recipient. The resulting trust depends on that fact 

plus the fact that the recipient was not intended to enjoy the benefit of the property in the 

circumstances. An additional requirement (in all cases of resulting trust) is that the 

recipient has not obtained the unfettered beneficial ownership of the property before the 

right to restitution arises. In many cases, the provider will have an interest in, or rights to, 

the property throughout, e.g. where the consideration fails at the outset or where the 

transfer gives rise to a Quistclose trust. However, the continuation of the proprietary base 

between a transfer and the moment at which that transfer becomes non-voluntary depends 

not on the provider's entitlement to the property during that gap, but on whether that 

entitlement or some other circumstance has limited the recipient's ownership of the 

property. For this reason, Goode's formulation of the proprietary base, which focuses on 

the lack or defeasibility of the recipient's interest in the property, 84 is preferable to Birks', 

which looks only to the provider's retention of that property.8:>

4. Identifiable Assets

As stated above, 86 the proprietary base depends both on the assets remaining identifiable 

and on the continued restriction of the recipient's ownership of those assets from the 

moment of receipt. Both are required for a resulting trust, which (i) cannot exist unless 

the subject matter is sufficiently certain and (ii) cannot be justified where the recipient 

has obtained the unfettered beneficial ownership of the property. Eldan Services Ltd. v.

82 See pp. 135-6 above.
83 Sec p. 82 above.
84 Goode, in Burrows, Essays on the Law of Restitution (1991) 215, 225, 245.
8-5 Birks, pp. 378-9. 
86 At p. 170.
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Chandag Motors Ltd. 87 provides a useful example. The plaintiff had purchased a garage 

business from the defendant and had paid for a portion of the stock with a post-dated 

cheque. Before the date at which the cheque became payable, the plaintiff sought an 

interim injunction, restraining the defendant from presenting the cheque, on the basis that 

the stock in question was worth much less than the plaintiff had been led to believe. 

Millett J. dismissed the plaintiff's motion, stating that "the mere fact that the moneys are 

still identifiable and are, as it were, in transit between the payer and recipient does not of 

itself form a basis for any proprietary claim."88

Although this case was a contractual dispute, rather than a claim for restitution 

following the termination or invalidity of a contract, it does illustrate that mere 

identifiability of assets is insufficient for proprietary relief. If the plaintiff had been 

entitled to terminate the contract and recover the money paid on the basis of failure of 

consideration, the claim would still have been personal. There was nothing restricting the 

defendant's ownership of the cheque between receipt and a subsequent failure of 

consideration. In contrast, the resulting trust should have been possible if the plaintiff 

had been entitled to restitution from the outset, e.g. if the contract had been invalid or 

could have been rescinded for mistake, duress, etc.

5. Nature of the Consideration

In his essay, "Restitution and Resulting Trusts", Professor Birks explored the possibility 

that the application of resulting trusts to failures of consideration might depend on the 

nature of the consideration. For this purpose, he divided considerations into three 

categories: (i) "a state of affairs agreed to be the basis of the transfer", other than 

"performance undertaken by the other party", (ii) an undertaking to apply "the money to a 

particular purpose" and (iii) an undertaking "to be performed in response to but not with 

the money or other assets transferred".89 Birks admitted that the approach is not entirely 

satisfactory: the distinction between the categories is "artificial" because, "The degree of

87 [1990J3A1IE.R. 459.
88 Ibid. 461.
89 Birks, "Resulting Trusts", p. 357.
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conditionality is the same in every case." 90

Although the failure of a consideration in the second category (Quistclose trusts) 

will lead to a resulting trust because the nature of the purpose restricts the recipient's 

ownership of the property, the placement of a consideration in either of the other two 

categories does not indicate whether a resulting trust will be possible. Recovery in the 

first category may be proprietary91 or merely personal 92 and the same is true of the third 

category. 93 It is suggested, with respect, that the partial success of this classification is 

coincidental and therefore detrimental, because it masks the true reasons why resulting 

trusts do or do not respond to failures of consideration. The circumstances of each case 

must be examined to see if the recipient became entitled to the unfettered beneficial 

ownership of the property before the failure of consideration. 94

B. NO CONSIDERATION

The possibility of restitution on the basis that money has been paid for "no consideration' 

cropped up recently in two important cases: Woolwich Equitable Building Society v. 

I.R.C.95 and Westdeutsche Bank v. Islington L.B.C.96 In Woolwich, Lord Browne- 

Wilkinson stated that, "money was demanded and paid for tax, yet no tax was due: there 

was a payment for no consideration." 97 However, his lordship did not suggest that 'no 

consideration' is a general-purpose unjust factor, but only where "money paid under an 

ultra vires demand for a tax or other impost has been paid without consideration."98 He 

was in favour of "establishing the law in the sense which Lord Goff proposes",99 which 

included a clear rejection of 'no consideration' as a sufficient unjust factor.

Lord Goff stated that, "Where a sum has been paid which is not due, but it has not 

been paid under a mistake of fact or under compulsion . . ., it is generally not

90 Ibid.
91 Re Atnes' Settlement \ 1946] Ch. 2 17.
92 Guardian Ocean Cargoes v. Banco do Brasil [ 1994] 2 Lknd's L.R. 152.
93 Cf. Sinclair v. Brougham (1914) A.C. 398; Re Goldcorp Exchange Ltd. \ 1995] 1 A.C. 74.
94 See Priestley, in Finn, Equity and Commercial Relationships ( 1987) 217, 234.
95 [1993] 1 A.C. 70.
96 [1994] 1 W.L.R. 938(C.A.);alfgll993]2Bank.L.R. 159.
97 [1993] 1 A.C. 70, 198.
98 Ibid. 197
99 Ibid. 198.
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recoverable." 10° The recovery of "money paid to a public authority pursuant to an ultra 

vires demand" 1()l is a limited exception to that principle: 1()2

"(O]ur law of restitution . . . might have developed so as to recognise a condictio indebiti 
an action tor the recovery of money on the ground that it was not due. But it did not do 

so. Instead, . . there developed common lau actions for the recovery of money paid 
under mistake of fact, and under certain forms of compulsion. What is now being sought 
is, in a sense, a reversal of that de\ elopment, in a particular type of case

Lord Goff held that policy reasons justified the exceptional recovery of taxes "levied 

without the authority of Parliament", 1(B not the mere absence of consideration.

Despite Lord Goff's comments on "no consideration' as an unjust factor, 

Hobhouse J. used it for that purpose in Westdeutsche v. Islington. His Lordship did not 

refer to Woolwich v. I.R.C. in that part of his judgment, but relied on a series of cases 

involving void annuities to conclude that: 104

"The right to restitution arises from the fact that the payment was made under a purported 
contract which, unknown to the plaintiffs and the defendants, was ultra vires the 
defendants and wholly void. There was no consideration for the making of the payment."

Hobhouse J. rejected failure of consideration as an unjust factor, because there had never 

been a valid contract and the failure of consideration had not been total. Additionally, in 

one of the interest-rate swap transactions, "the contemplated contract was in fact fully 

performed and neither party can, on the contractual approach, say there was any failure of 

consideration, let alone any total failure." l()5

The Court of Appeal affirmed the judgment of Hobhouse J., subject to a variation 

of the date when interest began to accrue. 106 Leggatt LJ. agreed with Hobhouse J. that 

the basis for recovery was 'no consideration' rather than failure of consideration. His 

lordship noted that the decision in Woolwich v. I.R.C. "could be treated as confined to 

cases of money paid pursuant to an unlawful demand by a public authority", but still 

thought that the principle was generally applicable to void contracts. I07 The basis of 

Dillon L.J.'s judgment is not as clear. His lordship seemed to say that there was both a

100 Ibid. 165.
101 Ibid. 166.
102 Ibid. 172.
' ra Ibid.
104 [1993|2Bank.L.R. 159, 196.
105 Ibid. 181, per Hobhouse J.
l()f) See p. 236 below.
107 [ 1994] 1 W.L.R. 938. Sec Swadling, [ 1994) R.L.R. 73, 79.
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failure of consideration and no consideration for the payment. However, when discussing 

the annuity cases on which the "no consideration' approach is based, Dillon L.J. stated: 108

"The payments were not to be considered as purely voluntary because they had been 
intended to be made tor the consideration expressed in the annuit\ deed. Tha't is equally 
the case with the payments each way in the present case. Neither partv intended to make 
a gift to the other."

Several commentators have argued strongly and persuasively against the use of 

'no consideration' as a ground of restitution. 109 As Burrows stated: no

"[Acceptance of such an idea would radically transform the law of restitution. On the 
lace ot it all gifts would now be recoverable. And the existing approach to mistake of 
tact and duress would be side-stepped if a payer could simply recover (subject to 
detences) where there has been no consideration. Moreover, the mistake of law bar 
would be emasculated at a stroke.

"Even if one somehow confined 'absence of consideration' to \oid contracts, it would 
contradict authority. In the leading cases on restitution of money paid under void 
contracts, Sinclair v. tirou^ham \ 1914] A.C. 398 and Rover International Ltd. v. Cannon 
Him Sales Ltd. (AV>. 3) [ 1989] 1 W.L.R. 912, the claims for money had and received were 
formulated and discussed entirely in terms of failure of consideration and mistake of 
fact."

All of the cases in which the provider is entitled to restitution of benefits 

conferred under an invalid contract can be explained on the basis of 'failure of 

consideration', except one: where the transaction has been completed and both parties 

have received all they had bargained for. This difference creates an additional argument 

against restitution on the basis of 'no consideration'. As Birks stated, "The plaintiff who 

has received all that he expected under the contract has no substantial ground for 

restitution" and, therefore, "his only hope of restitution in respect of his own performance 

is the technical appeal to 'absence of consideration' since, substantially, the consideration 

has not failed." 1 " In Davis v. Bryan, the Court of King's Bench rejected a claim for 

restitution after a void annuity had run its course: 112

"The testator received the whole of that which he bargained for, and now his 
representative says that the contract was void from the beginning. Is there any thing like 
good conscience in the claim'?"

These objections seem unanswerable and the remainder of this section is spent 

considering how the rejection of 'no consideration' affects the resulting trust.

108 Ibid. 946. See Swadlmg, [1994] R.L.R. 73, 75-8.
109 Birks, (1993) 23 U.W.A.L.Rev. 195; Burrows, (1993) 143 N.LJ. 480; Evans, (19941 Conv. 

395; Swadlmg, [ 1994| R.L.R. 73.
110 (1993) 143 N.LJ. 480.
111 (1993) 23 U.W.A.L.Rev. 195, 214, 222.
112 (1827) 6 B.&C. 651, 655, per Bayley J.
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The presumption of resulting trust is as close as the common law (outside 

Canada) 113 comes to restitution on the basis of no consideration. 114 It arises where the 

recipient of property has not provided all of the consideration for the transfer (subject to 

the presumption of advancement and section 60(3) of the Law of Property Act 1925). ll5 

However, as discussed above, 116 the lack of consideration is not the basis of the resulting 

trust, but merely a fact from which the court will infer a lack of intention to benefit the 

recipient, i.e. a non-voluntary transfer. It is this lack of voluntariness which motivates 

restitution. Lack of consideration is neither a sufficient basis for the resulting trust 

(where evidence of an intention to give or lend is available), nor a necessary one.

A transfer of property for 'no consideration' should have the same effect in 

commercial settings as it does in other situations. In all cases, it should be treated as a 

circumstance from which the court will infer an absence of intention to benefit the 

recipient. The presumption of resulting trust does not normally arise where a deed of 

transfer recites that valuable consideration has been paid or is payable by the recipient. 

However, where the recital is proven to be false, the presumption will arise in favour of 

the persons who have provided the consideration for the transfer. 117 Similarly, the 

presumption should apply where money is paid under a contract which turns out to be 

void. In both cases, an apparent consideration has turned out not to be due and, if in fact 

it has not been provided, the presumption of resulting trust should arise. 'No consider­ 

ation' will not directly motivate restitution, but should (in the absence of evidence to the 

contrary) provide an inference of non-voluntary transfer, which is capable of doing so.

If assets are transferred under a void contract and the anticipated counter- 

performance is later received, the resulting trust, which arises at the moment of transfer, 

should be determined by the eventual success of the consideration. The transfer is no 

longer 'non-voluntary' and the basis of the resulting trust is removed. Where only partial

113 In Rathwell v. Ratliwell [ 1978] 2 S.C.R. 436, 455, "absence of any juristic reason" was 
accepted as a general unjust factor, possibly through the influence of Quebec civil law: L.D. Smith, (1992) 
71 Can. Bar Rev. 672, 677. See Maddaugh & McCamus, p. 2; Birks, (1993) 23 U.W.A.L.Rev. 195, 231 -2.

114 Sec Birks, p. 9, fn. 1.
115 Above, pp. 13-21. 
1! ^' At pp. 37-8, 135. 
1 ' 7 Above, pp. 14-15.
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counter-performance is received, the resulting trust will be (i) completely determined (if 

restitution is not possible unless the failure of consideration is total), (ii) partially 

determined (by an amount equal to the value of the counter-performance received) or 

(iii) allowed to continue undiminished (but subject to the trust beneficiary's obligation to 

make counter-restitution). The first option should always be the last resort.' 18

In Westdeutsche Bank v. Islington L.£.C., 119 the resulting trust of the original 

£2.5m. the council had received from the bank was reduced by the sum of the subsequent 

interest payments the council made back to the bank. Hobhouse J. stated, "Where 

payments both ways have been made the correct view is to treat the later payment as, pro 

tanto, a repayment of the earlier sum paid by the other party." 12° Of course, this can only 

explain a case where the invalid contract was for the exchange of the same kind of 

fungible property. However, if it is possible to value the counter-performance actually 

received, then the resulting trust could be determined by the value of that counter- 

performance or allowed to stand subject to the obligation to make counter-restitution of 

that amount. As Westdeutsche demonstrates, that value is not the proportion which the 

received counter-performance bears to the total expected under the void contract, but is 

the value of the benefit provided by the resulting trustee to the beneficiary.

C RECIPIENT'S KNOWLEDGE

It has been suggested that restitution on the basis of the provider's qualified intention to 

benefit the recipient is not possible unless the provider has communicated that 

qualification to the recipient or knows that the recipient is aware of it. 121 However, the 

resulting trust contradicts this suggestion. It is clear that a resulting trust is possible even 

though the recipient is unaware of the transfer, 122 let alone the conditions on which it was 

made. In Re Vinogradoff and Re Muller, 12* property was transferred to very young 

children who were unaware of the transfer. In both cases, there was no evidence of the

118 See Birks, pp. 242-5; Burrows, pp. 259-61.
119 [ 1994] 1 W.L.R. 938, 946-7 (C.A.); atT'g [ 1993) 2 Bank.L.R. 159.
120 [1993] 2 Bank.L.R. 159, 183.
121 Birks, in Burrows, Essays on the Law of Restitution ( 1991) 105, 115-6; Burrous, pp. 320-1.
122 See Standing v. Bo\vrin% (1885) 16 Ch.D. 282 (C.A.).
123 [ 1935] W.N. 68; [1953] N.Z.L.R. 879.
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provider's intentions and the presumption of resulting trust was applied. It would 

certainly be anomalous if that presumption could have been rebutted by proof of a failed, 

but uncommunicated, purpose for the transfer.

In Birch v. Blagrave, 124 a father conveyed property to his daughter for the purpose 

of reducing his estate below a certain value in order to disqualify himself from becoming 

the Sheriff of London. He intended to retain the beneficial interest in the property 

conveyed to his daughter and did not inform her of the conveyance. On discovering that 

this arrangement would not permit him to swear the required oath for disqualification, he 

paid the usual fine for not accepting the office. The father and daughter died and the 

father's devisees recovered the property from the daughter's heirs. Lord Hardwicke C. 

decreed , I2:%>

"that the deeds . . . proceeded from and were founded on a mistake in the said testator, 
and ucre made for a particular purpose \vhich never took effect, and that therefore the 
trust and beneficial interest thereof ought to be deemed in this court to remain in himself, 
and to be subject to his disposition by his will."

Even though the daughter never learned of the conveyance, the purpose had failed and 

there was a resulting trust for the father. 126

Childers v. Childers was similar. 127 A father conveyed land to his son for the 

purpose of qualifying the son to be a bailiff of Bedford Level. "The son died soon after 

without having ever heard of the transaction." 128 It was declared that the son's heiress 

was a trustee of the land for the father in spite of the argument that "there was no 

understanding between the grantor and the grantee; nothing to raise an equity against the

latter." 129

In Rose v. Rose, 1 *0 a husband and wife separated and the husband paid the wife 

for her share of their jointly owned home. The husband's solicitors concocted an 

elaborate scheme to save stamp duty on the conveyance, which required the husband to 

declare a trust of the property for the wife. The scheme failed because most of the

124 (1755) Amb. 264.
125 Ibid. 266.
126 i ewjn on Trusts, p. 117, treats Birch v. BUigrave as a resulting trust based on mistake.
127 (1857) 1 DeG.&J.482.
1» Ibid.
129 I bid. 487.
1-*° (1986)7N.S.W.L.R. 679.
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documents were unregisterable. However, the husband's declaration of trust was valid 

and the wife claimed an interest in the home when she learned of the declaration seven 

years later. Hodgson J. held that the failure of the purpose of the declaration gave rise to 

a Quistclose trust and stated: 131

"fl]i the declaration of trust is made for a particular purpose, to be effected without the 
co-operation of the beneficiary, then it does not matter for the purpose of the Barclays 
Bank Ltd. v. Quistclose Investments Ltd. doctrine if the beneficiary who has not even 
heard of the declaration of trust itself does not know and accept the purpose for which the 
declaration v\as made."

These cases prove that a qualified intention to benefit the recipient can give rise to 

a resulting trust even though the qualification has not been communicated to the 

recipient. This does not place the resulting trust out of step with other responses to 

failure of consideration, but falsifies the assumption that the recipient must be aware of 

the qualification, thereby bringing failure of consideration into line with other cases of 

non-voluntary transfer. The recipient of a mistaken payment need not be aware of the 

provider's mistake 132 and there was never a convincing reason why a qualified intention 

should be treated any differently. The real relevance of the recipient's knowledge is for 

the defences of bonafide purchase and good faith exchange. Recipients who have given 

value for a transfer are not affected by qualifications of which they were unaware, 133 but 

volunteers are liable to restitution regardless of their knowledge or innocence. The same 

rules apply when the provider is mistaken. 134

In Burgess v. /tawm/ev, 135 a man and a woman had purchased a house in trust for 

themselves as joint tenants. Each had a separate, uncommunicated purpose for doing so 

and the Court of Appeal held (with Lord Denning M.R. disagreeing on this point) that 

there could be no failure of consideration "where a trust is created by two people and 

where there is a failure of a purpose for which one of them created the trust but which he 

did not communicate to the other party and the other did not share." 136 This can be 

explained by the fact that there were two contributors to the purchase. As parties to a

131 Ibid. 686.
132 Re Diplock [1948] Ch. 465; affd Ministry of Health v. Simpson [1951) A.C. 251.
133 See Barclays Bank Lid. v. Quistclose Investments Ltd. [1970] A.C. 567, 582; Odilah, (1992) 

108 L.Q.R. 459, 475.
134 See pp. 156-7abo\e.
135 [ 1975] Ch. 429. See pp. 106-7 above.
136 Ibid. 442, per Browne L.J.
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contract, neither was bound by any secret reservations or qualifications the other might 

have had. The validity of their contract was preserved by their good faith and absence of 

notice of the other's qualified intention. 137

Birks suggests that, unless the provider and recipient have a shared understanding 

of the purpose of the transfer, the provider has taken the risk that the purpose will not be 

met and, therefore, is not entitled to restitution on the basis of non-voluntary transfer. 138 

It is certainly true that the purpose may be merely a motive for, rather than a condition of, 

the transfer. The lack of communication of the purpose is a good indication that the 

purpose was only a motive, but it does not conclusively prove that fact. Communication 

may serve an important evidentiary function which prevents a disappointed risk-taker 

from claiming restitution on the basis of an alleged secret qualification of intention to 

benefit the recipient. In the U.S.A., that problem is avoided by relying on the intentions 

that providers have 'manifested', without regard to any they might secretly hold. 139

D. SUMMARY

Where the provider of property to another had only a qualified intention to benefit the 

recipient in circumstances which have failed to arise or continue as expected, the transfer 

becomes non-voluntary on that failure and a resulting trust may arise, so long as the 

property remains identifiable and the recipient has not obtained the unfettered beneficial 

ownership of the property. If the recipient does obtain the unrestricted use of the 

property before the right to restitution arises, the "proprietary base' is lost and the 

provider will only be entitled to a personal claim for restitution, if any. The proprietary 

base may be preserved if (i) the consideration fails at the outset, (ii) the property is 

provided to be used for specific purposes only (i.e. a Quistclo.se trust) or (iii) there is 

some incidental fetter on the recipient's beneficial ownership between receipt and the 

failure of consideration.

137 Barker, in Birks, Laundering ami Tracing (1995) 191; Burrows, pp. 472-3: pp. 40-1 above.
138 Birks, in Burrows, Es\a\s on ihe IMW of Restitution ( 1991) 105, 115-8; Birks, Restitution 

The Future (1992) p. 57. Also see Burrows, pp. 320-1.
139 Sec Restatement of Restitution, §57, §58. See Springelte v. Defoe ( 1992) 24 H.L.R. 552 

(C.A.), where an intention regarding the ow nership of a famil\ home did not give nse to a constructive trust 
because it had not been manifested by words or conduct.
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Any purpose, which creates an enforceable restriction on the recipient's use of the 

property, can give rise to a Quistclose trust (even if it is an 'abstract' purpose which does 

not require payments to identifiable persons).

Where a contract is invalid, the resulting trust does not respond to the absence of 

consideration for the transfer, but to the failure of consideration at the outset. The lack of 

consideration is not a sufficient 'unjust factor', but merely gives rise to an inference of 

non-voluntary transfer, i.e. a presumption of resulting trust. If the consideration for a 

transfer is an expected counter-performance by the other party and all or part of that 

counter-performance is in fact received, the resulting trust may determine, either 

completely or partially, or continue subject to the beneficiary's obligation to make 

counter-restitution. Where the recipient is unaware that the provider has only a qualified 

intention to transfer the benefit of the property, the resulting trust is still possible, unless 

the recipient is entitled to the defence of bonafide purchase or good faith exchange.



CHAPTER VIII

MERE EQUITIES

There are a variety of ways to reverse unjust enrichment. Three traditional equitable 

responses to non-voluntary transfer are rectification (correcting mistakes in written 

documents), rescission (setting aside transactions entered by mistake, undue influence, 

etc.) and resulting trusts. Although all three can lead to the recovery of property, it has 

been commonly assumed that these responses do not overlap, i.e. that the facts which 

generate each response are sufficiently distinctiv e to prevent any two from arising at the 

same time with respect to the same enrichment. 1 However, this assumption is no longer 

valid. As argued in chapter VI, the resulting trust can apply whenever the provider's 

intention to benefit the recipient is absent or vitiated, even though the provider is other­ 

wise entitled to recover the property through rectification or rescission.

It is argued in this chapter that, whenever a provider of property to another is 

entitled to rescind a transaction or rectify an instrument and thereby recover any portion 

of that property, the recipient holds the recoverable property on a resulting trust for the 

provider from the moment the right of rescission or rectification first arises. In this 

situation, the order for rectification or rescission restores title to the provider, while the 

resulting trust means that the provider retains the beneficial ownership of the property 

until that occurs. As discussed above,2 the few cases in which courts have considered 

both rescission and the resulting trust (and rejected one or the other) do not present an 

obstacle to the present argument. The remaining objection is derived from Phillips v. 

Phillips,3 where Lord Westbury C. said that a person with a right to rescind or rectify a 

transaction has a mere equity and no equitable interest in the property involved. This 

chapter is devoted to removing that objection.

1 In some older cases, e.g. (iarrard v. I'nmkel ( 1862) 30 Beav. 445, defendants were gi\en a 
choice between rectification and rescission, but this is now thought to be incorrect: Riverlale Properties 
Ltd. v. raid \ 1975) Ch. 133 (C.A.).

2 At pp. 164-8.
3 (1862)4DeG.F.&J. 208.



VIII \i h R n H o r i T I E s 196

A. PHILLIPS v. PHILLIPS

In Phillips v. Phillips, an equitable estate, on which the plaintiff had a charge, was 

conveyed to the defendants as part of a marriage settlement. Lord Westbury C. explained 

why the defence of bona fide purchase was not available to the defendants, who were 

purchasers for value of the equitable estate: 4

 'I take it to be a clear proposition that every conveyance of an equitable interest is an 
innocent conveyance, that is to say, the grant of a person entitled merely in equity passes 
onl\ that which he is justly entitled to and no more. If, therefore, a person seised of an 
equitable estate (the legal estate being outstanding), makes an assurance by way of mort­ 
gage or grants an annuity, and afterwards conveys the whole estate to a purchas'er, he can 
grant to the purchaser that which he has, viz., the estate subject to the mortgage or annu­ 
ity, and no more. The subsequent grantee takes only that \\hich is left in the grantor."

The difficulty is not with this well-established principle, but with Lord Westbury 

C/s further explanation of a situation to which the principle does not apply: 5

"[Wjhere there are circumstances that give nse to an equity as distinguished from an 
equitable estate as for example, an equity to set aside a deed for fraud, or to correct it for 
mistake and the purchaser under the instrument maintains the plea of purchase for 
\aluable consideration without notice, the Court will not interfere."

This obiter dictum is not only a potential impediment to the present argument, but has 

proved difficult to reconcile with many other cases on the subject.

Mere equities are considered to be of a lesser nature than equitable proprietary 

interests. So, for example, a mere equity relating to land is incapable of being an 

overriding interest under subsection 70( l)(g) of the Land Registration Act 1925. 6 This is 

also the reason why a mere equity may be defeated by a subsequent purchaser of an 

equitable interest for value without notice of that equity. The present difficulty lies not 

with the nature of a mere equity, but with the classification of rights to rescission or 

rectification as mere equities. It is submitted that these rights are mere equities only 

when they do not lead to the recovery of property.

B. EQUITABLE INTERESTS IN RECOVERABLE PROPERTY

There are many cases establishing that a person with the right to recover property through 

rectification or rescission has an equitable proprietary interest in the recoverable property 

and can transfer that interest to third parties. In Stump v. Gaby,7 Lord St. Leonards C.

4 Ibid. 215.
5 Ibid. 218.
6 National Provincial Bank Ltd. v. Ainsworth [ 1965] A.C. 1175.
7 (1852) 2 De G.M.&G. 623; see p. 161 above.
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held that the grantor of a voidable conveyance continued to be the equitable owner of the 

property conveyed and could devise his interest in the property, even though no steps had 

been taken to avoid the conveyance. This was approved in Greslev v. Mouslev* where a 

testator had sold property at an undervalue to his solicitor and then devised all his real 

estate to the plaintiff. Knight Bruce and Turner L.JJ. held that the testator had been 

entitled to set aside the sale and therefore had "a devisable interest in the property sold". 9 

It is remarkable that, in Phillips v. Phillips, no reference was made to either of these 

cases, which were decided in the previous decade. I0

In Dickinson v. Burrell, 11 James Dickinson had conveyed his interest in an estate 

and. believing the conveyance to have been fraudulently obtained, settled the same 

interest in trust for his children. The children were entitled to bring an action to set aside 

the conveyance, but only because their father had an interest in the property he had 

conveyed. As Romilly M.R. stated: l2

"[I]t James Dickinson had sold or conveyed the right to sue to set aside the indenture . . . 
without convening the property, or his interest in the property, which is the subject of that 
indenture, that would not have entitled the grantee, A.B., to maintain this bill, but it" A.B. 
had bought the whole of the interest of James Dickinson in the property, then it would. 
The right of suit is a right incidental to the property conveyed . . ."

It was essential that James Dickinson had an equitable interest and not a mere equity, 

because the conveyance of his right of rescission, without his equitable interest, would 

not have entitled his children to sue. 13

In Melbourne Banking Corp. v. Brougham, 14 the plaintiff's official assignee in 

bankruptcy had released his equity of redemption in a sheep station. The plaintiff took a 

transfer by deed of all the property that had vested in his assignee and sued to rescind the 

release. The Privy Council advised that the plaintiff (respondent) had standing to bring 

the action: 15

8 (1859)4DeG.&J. 78.
9 Ibid. 89, per Knight Bruce L.J.
10 See Later Investments Ltd. v. Hotel Terrigal Ptv. Ltd. (1965) 113 C.L.R. 265, 277.
11 (1866)L.R. 1 Eq. 337.
12 Ibid. 342.
13 Cf. Neavc & Wemberg, (1978-9) 6 U.Tas.L.Rev. 24 & 115, 136.
14 (1882) 7 App.Cas. 307. See pp. 151-2 above.
15 Ibid. 311,perSclborncL.C.
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"It was contended at the bar that this conveyance was not sufficient to enable the 
respondent to institute a suit to set aside the release of May, 1870, . . but if that release 
was \oidable in equity, it is clear, both on principle and on authority, that there was an 
equitable interest in the Alma station, which, in 1877, continued to be part of the estate 
vested in the official assignee, and that the deed . . was sufficient to pass that interest."

Gross v. Lewis Hillman Ltd. [6 is a more difficult case that has been subject to 

some criticism, 17 but it does indicate that it is the equitable interest in recoverable 

property, and not the mere right of rescission, which is transferable. The plaintiff had 

purchased some property from the defendant in reliance on misrepresentations made by 

the defendant. However, the misrepresentations were made to a third party corporation, 

which had contracted to purchase the property and then authorised the defendant to con­ 

vey to the plaintiff. The Court of Appeal rejected the plaintiff's argument that the third 

party's "right to rescind the contract was attached to the equitable interest in the property 

which it acquired under the contract and passed to the plaintiff'. 18 Cross L.J. stated: 19

"Counsel sought to support his contention that a right to rescind for misrepresentation 
runs with the land taken by the original representee by reference to Dickimon \. Bitrrell 

But that was a different sort of case. There, property had been assigned by A. to B., 
in circumstances which, so it was claimed, gave A. an equitable right to recover it and so 
an equitable interest in it. A. assigned that equitable interest to C., and it was held that C. 
could sue B. to recover the legal estate. That case does not appear to support the 
proposition advanced by counsel in the present case. Here, the assignee is not claiming to 
recover an equitable interest in the property previously conveyed away by his assignor, 
but is claiming to throw back the property assigned to him not on his immediate assignor 
but on the part) who sold it to his assignor. So that point, in my judgment, fails."

The third party could have rescinded the transaction and recovered the purchase 

price if it had completed the purchase for itself. In that event, it would have had an 

equitable interest in the purchase money in the hands of the defendant. However, when 

the contract was assigned to the plaintiff, the third party had not completed the 

transaction and rescission would not have led to the recovery of property from the 

defendant. The third party assigned only its right to complete the purchase and not any 

equitable interest in recoverable property (which it did not have). The Court of Appeal 

concluded that the assignment of the right to purchase did not include the assignor's right 

to reject the purchased property for misrepresentation. This must be correct, for other­ 

wise it should have been possible for the plaintiff to rescind even if she had been unaware

16 [ 19701 Ch. 445.
17 Meagher, Gummow & Lehane, Equity: Doctrines and Remedies ( 1992, 3d cd.) §429, p. 121; 

Ncave & Wemberg, ('l978-9) 6 U.Tas.L.Rev. 24 & 115, 136.
18 [ 1970| Ch. 445, 460, per Cross L.J.
19 Ibid. 460-1.



VIII MHRH HQIITIHS 199

of misrepresentations. The real difficulty in the case is the plaintiff's lack of a direct right 

of rescission against the defendant, whose misrepresentations she had relied on.

In each of the cases described above, the plaintiff was claiming the right of 

rescission as a transferee from the original victim of the fraud. The success of that claim 

depended on whether the plaintiff had acquired an equitable interest in property recover­ 

able by rescission. In Blacklocks v. J.B. Developments (Godalming) Ltd.,20 the defendant 

was the transferee from the man to whom the plaintiff had mistakenly conveyed too much 

land. The plaintiff was able to rectify the original conveyance and recover the additional 

land because he had an equitable interest in the recoverable portion. He was in 

occupation of that portion and his equitable interest was enforceable against the 

defendant as an overriding interest. 21 A mere equity would have been insufficient. 22

C RECONCILIATION WITH PHILLIPS v. PHILLIPS

The cases discussed above, which clearly establish that a person with a right of rescission 

or rectification has an equitable interest in any property recoverable thereby, need to be 

reconciled with Lord Westbury C/s classification of both rights as mere equities. 23 It has 

been suggested that these rights should be treated as proprietary for some purposes, such 

as whether they may be transferred or be overriding interests, but not for others and, in 

particular, not in a competition with other equitable interests. 24 However, it is submitted 

that the best course is to recognise, as the Court of Appeal did in Gross v. Lewis Hillman 

Ltd. 25 that an equitable interest exists in property recoverable by rescission or rectifica­ 

tion. Where those rights do not lead to the recovery of property, they are mere equities. 

This solution requires a close examination of Latec Investments Ltd. v. Hotel Terrigal 

Ptv. Ltd., because it was considered in that case and did not find favour with Kitto J. 26

20 [1982] Ch. 183; see pp. 15)-1 above.
21 Land Registration Act 1925, s. 70( l)(g).
22 National Provincial Bank Ltd. v.Ainsworth [1965] A.C. 1175; Williams & Glynn's Bank Ltd. 

\>.Boland[l9$\\A.C.4X7.
23 Phillips v. Phillips ( 1862) 4 De G.F.&J. 208, 218.
24 Blacklocks v. J.B. Developments (Godaltning) Ltd. [1982] Ch. 183, 196.
25 11970] Ch. 445,460-1.
26 (1965) 113 C.L.R. 265, 277.
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1. Latec Investments v. Hotel Terrigal

In Latec, the plaintiff's mortgagee had fraudulently exercised its power of sale by selling 

the mortgaged hotel to its subsidiary. The subsidiary granted a floating charge over the 

hotel to a trustee and the beneficial interest in the trust property was sold to bona fide 

purchasers. The floating charge over the hotel crystallised and the plaintiff brought this 

action to rescind the mortgagee's sale to its subsidiary. All three members of the High 

Court of Australia agreed that the plaintiff had an equitable interest in the hotel. 

However, they also agreed that the subsequent bona fide purchasers of the equitable 

estate had priority over the plaintiff's equitable interest.

Two different strategies were used to deal with the contradiction of classifying the 

plaintiff's right to rescission as an equitable interest, while subjecting that right to 

subsequent equitable interests (which, according to Lord Westbury C.'s obiter dictum, 

was only possible because it was a mere equity). The main strategy, employed by Kitto, 

Menzies and (to a lesser extent) Taylor JJ., was to treat the plaintiff as having both a mere 

equity to set aside the fraudulent sale and an equitable interest in the recoverable 

property. The defence of bona fide purchase applied to prevent the plaintiff from 

asserting its mere equity, thereby disabling it from proving the existence of the equitable 

interest.27 Taylor J. adopted an additional strategy. In his view, the defence of bona fide 

purchase had been available to the purchaser of an equitable estate until Phillips v. 

Phillips, which changed the law. Lord Westbury C.'s separate treatment of mere equities 

meant that the change did not extend to cases of rectification or rescission. 28

Neither approach is necessarily inconsistent with the argument presented here. If 

one accepts that the plaintiff's equitable interest was a resulting trust, it is still possible, in 

accordance with the reasoning of Kitto and Menzies JJ., that the plaintiff was unable to 

assert that trust against the bona fide purchasers without first establishing its right to 

rescind the transaction. Taylor J.'s approach can be adopted if it is accepted, on the basis 

of precedent, that a resulting trust is subject to the defence of bona fide purchase of an

27 Ibid. 278, 286, 290-1.
28 Ibid. 285-6.
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equitable estate when it arises in a case of rectification or rescission.

Even as it stands, Latec does not inhibit the application of the resulting trust to 

cases of rescission or rectification, but lends support thanks to the High Court of 

Australia's unanimous finding that a plaintiff in those circumstances has an equitable 

interest in the recoverable property (which Menzies J. identified as a trust). 29 However, 

the treatment of Phillips v. Phillips is less than satisfactory for several reasons. First, 

Kitto and Menzies JJ.'s conclusion, that the plaintiff's "equitable interest is 

unprovable"30 where the defence of bona fide purchase bars the right to rescind, is not 

easily reconciled with the well-established principle that the plaintiff's equitable interest 

arises from the outset, independently of any actions taken to rescind the transaction. 31

No less difficult is Taylor J.'s suggestion that we treat the application of the 

defence of bona fide purchase to cases of rescission and rectification as historically 

anomalous. The distinction was justified on the basis that the plaintiff with either of 

these rights "required the assistance of a court of equity to remove an impediment to his 

title as a preliminary to asserting his interest/' 32 This is open to the same objection taken 

to Kitto and Menzies JJ.'s approach. Additionally, there is no significant difference 

between this situation and the traditional case of resulting trust in favour of a contributor 

to the purchase price, whose interest is equally dependent on the assistance of a court of 

equity. They are the same from the perspective of the bona fide purchaser who, in either 

case, has dealt with the apparent owner of the property in question.

The more fundamental objection to Latec is that it only achieves a reconciliation 

with Lord Westbury C.'s obiter dictum in Phillips v. Phillips by rejecting the real basis of 

his judgment. The principle established in Phillips v. Phillips is that the defence of bona 

fide purchase cannot give a later equitable estate priority over an earlier one. This is 

because "the grant of a person entitled merely in equity passes only that which he is justly 

entitled to and no more/' 33 The bona fide purchaser of an equitable interest cannot

29 Ibid. 291. See Gummovv, in Finn, £s.w/v.s on Restitution ( 1990) 47, 73.
30 Ibid. 278, per Kitto J.
31 Above, pp. 196-9.
32 (1965) 113 C.L.R. 265, 286, per Taylor J.
33 (1862) 4 DC G.F.&J. 208, 215.
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acquire a greater interest than the vendor had to sell, but is unaffected by personal 

equitable rights relating to the property. The rationale is the same in a contest between 

legal interests. 34 Neither situation is affected by the jurisdictional division which allows 

a bona fide purchaser of the legal estate to prevail over a prior equitable one.33 The 

application of the defence to a mere equity is not an exception to the principle, but simply 

a circumstance to which it does not apply. As Lord Westbury C. stated, "the defence of a 

purchaser for valuable consideration is the creature of a Court of Equity, and it can never 

be used in a manner at variance with the elementary rules which have already been 

stated."36 It applies "where there are circumstances that give rise to an equity as distin­ 

guished from an equitable estate", 37 precisely because there is no prior equitable estate. 38 

The difficulty is caused by Lord Westbury C.'s use of rescission and rectification 

as examples of mere equities. There are cases where these remedies do not lead to the 

recovery of property and the plaintiff does not have any equitable interest in property 

belonging to the defendant. However, once it is recognised that the plaintiff does have 

such an equitable interest, the case is no longer an example of a mere equity and the 

defence of bona fide purchase of an equitable interest is no longer available.

2. Other Cases

In Latec\ Kitto J. rejected the argument that the classification of mere equity only applies 

where "there is an assertion of an equity unaccompanied by an equitable interest".39 His 

lordship chose Maiden v, Menill^ Garrard v. Frankel 41 and Bainbrigge r. Browne 42 as 

examples where the defence of bona fide purchase of an equitable interest was successful 

against a prior right of rectification or rescission.43 However, Maiden v. Menill and 

Bainbrigge v. Browne are unhelpful because the defendants in both cases had acquired 

their interests directly from the plaintiffs. The principle in Phillips v. Phillips only

34 Megarry, (1955) 71 L.Q.R. 480, 481.
35 Hackney, p. 23.
36 (1862) 4 De G.F.&J. 208, 216.
37 Ibid. 218, per Westbury L.C.
38 Megarry, (1955) 71 L.Q.R. 480, 481.
39 (1965) 113 C.L.R. 265, 277.
40 (1737)2 Atk. 8.
41 (1862)30Beav. 445.
42 (1881) 18Ch.D. 188.
43 (1965) 113C.L.R. 265, 278.
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operates in three-party situations, where the bonafide purchaser has acquired his or her 

interest from an intermediary, who is not the owner of the plaintiff's equitable interest 

and therefore unable to pass it to the purchaser.-14 In two-party cases, the plaintiff is the 

owner of the entire beneficial interest in question and able to pass it to the defendant. 

The plaintiff's right to rescind or rectify the transaction and his or her equitable interest in 

the property in the hands of the defendant are both subject to the defence of good faith 

exchange, which is analogous to, but distinct from, the defence of bonafide purchase.45

In Garrard v. Frankel^ the plaintiff landlord wanted to rectify the rent payable 

in a lease from £130 to £230 per annum, but the tenant had granted an equitable mortgage 

of the lease to a bona fide purchaser, who took priority over the plaintiff's right to 

rectification. This might best be regarded as a case in which the plaintiff had a mere 

equity unaccompanied by an equitable interest. The right to receive rent is a proprietary 

right in the hands of the landlord.4"7 However, the mistaken reduction of the tenant's 

obligation to pay rent is not an assignment of the landlord's proprietary right to the 

tenant.48 Rectification of the lease did not result in the recovery of property from the 

defendant, but in the imposition of an additional burden upon her.

There is an obiter dictum in Ernest v. Vivian49 which is contrary to the present 

argument. The plaintiff brought an action to set aside a lease, as a fraudulent exercise of 

the life-tenant's power, against bona fide purchasers of the equitable ownership of the 

lease. Kindersley V.C. held that, if the lease was voidable, the plaintiff's claim was 

barred by laches. He also thought that bona fide purchase of an equitable estate was a 

good defence to the fraud, but did not explore it any further because of the successful 

laches defence.50 The question whether the plaintiff had an equitable interest or a mere 

equity was not mentioned.

44 Megarry, (1955) 71 LQ.R.480, 481.
45 See Babcock v. IMWSOU (1880) 5 Q.B.D. 284, 286 (C.A.); Barker, in Birks, Laundering and 

Tracing (1995) 191; p. 40 above; pp. 260-1 below.
46 (1862)30Beav. 445.
47 Megarry & Wade, p. 706; see Boots the Chemist L\d. v. Street ( 1983) 268 E.G. 817.
48 In any event, an assignment of" rents is not an interest in land at common law: Canada Tritstcr Mortgage Co. v. Skoret:. ( 1983) 147 D.L.R. (3d) 130 (Alta.Q.B.); changed by amendment to the Law of 

Property Act, R.S.A. 1980, c. L-8, s. 59( l)(b).
' 49 (1863)33L.J.Ch. 513. ^ Ac -

50 Ibid. 519. ^
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Millett J. has twice expressed an opinion contradicting the present argument. In 

Lonrho p.I.e. v. Fa\ed (\o. 2j,-M the plaintiffs were seeking rescission of a sale of shares 

and argued that the purchasers were constructive trustees of those shares. Millett J. held 

that the plaintiffs were not entitled to rescission and struck out their statement of claim. 

His lordship also said that: 52

"A contract obtained b\ fraudulent misrepresentation is \oidablc, not void, e\en in 
cquit). The rcprcscntcc may elect to avoid it, but until he does so the rcpresentor is not a 
constructsc trustee of the property transferred pursuant to the contract. . It may uell be 
that it the rcpresentee elects to avoid the contract and set aside a transfer of property 
made pursuant to it the beneficial interest in the property will be treated as ha\mg 
remained \ested in him throughout, at least to the extent necessary to support any tracing 
claim."

Millett J. repeated this observation in El Ajou v. Dollar Land Holdings p.I.e.. where he 

stated obiier that: 53

"[I|t the other \ictims of the fraud can trace their money in equity it must be because, 
ha\ ing been induced to purchase the shares by false and fraudulent misrepresentations, 
the\ are entitled to rescind the transaction and revest the equitable title to the purchase 
money in themselxes. at least to the extent necessary to support an equitable tracing 
claim."

With great respect, these obiier dicta cannot be reconciled with the well- 

established principle that the equitable interest in recoverable property arises before, and 

independently of. the rescission of the transaction that gave rise to that interest. In El 

Ajou, Millett J. made it clear that "the trust which is operating in these cases is not some 

new model remedial constructive trust, but an old-fashioned institutional resulting 

trust." 54 Therefore, his lordship was not thinking of the trust as a remedy granted with 

the order of rescission and given retroactive effect (which might have been inferred from 

his dictum in Lonrho v. Fayed). The resulting trust is an equitable response to the 

existence of certain facts: a transfer of property in circumstances in which the provider 

did not intend to benefit the recipient. In cases of vitiated intention leading to 

rectification or rescission, those facts are present at the moment of transfer, which is 

when the resulting trust arises.

The fact that the resulting trust arises at the outset does not make the transaction 

void in equity. Instead, equity recognises the voidable transaction, but makes the

51 |1992] 1 W.L.R. 1; discussed at p. 221 below.
52 Ibid. 11-12. Also see Millett, (1995) 111 L.Q.R. 517, 518.
53 [1993] 3 All E.R. 717, 734; rex 'd on other grounds [ 1994| 2 All E.R. 685: sec pp. 26-7 abo\e.
54 Ibid.
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recipient a trustee of the recoverable property. There could be significant differences 

between these two positions, relating to defences based on delay or affirmation or to 

aspects of the voidable transaction other than the transfer of recoverable property.

3. Discretionary Remedies

Professor Wade suggested another basis for distinguishing between equitable interests 

and mere equities: 55

"The di\iding line beiuccn equitable interests and mere equities is perhaps the 
discrcttonar\ character of the latter. Equitable claims to set aside deeds, or to secure their 
rectification, or to reopen a foreclosure, are at the discretion of the court in a ua\ \\hich 
docs not apply to equitable titles such as those of beneficiaries under a trust or a 
mortgagor's equit) of redemption. It is natural that the court should be unwilling to 
exercise its discretion to the detriment of an innocent purchaser c\en though he lacks the 
armour of a legal estate."

Neave and Weinberg adopted a somewhat similar approach, distinguishing between the 

two depending on whether the plaintiff's right is sufficiently 'defined'.56 It is interesting 

that Wade, writing before Latec, classified rights to rescission and rectification as mere 

equities, whereas Neave and Weinberg, writing after, treated them as equitable interests.

Wade classified rescission and rectification as mere equities for much the same 

reason Latec subjected them to the defence of bona fide purchase of an equitable interest: 

their special dependence on the assistance of a court of equity. This might support the 

objection that there cannot be a resulting trust from the outset if it is uncertain whether 

rescission and rectification will be ordered at the end of the day. Precedent, establishing 

that the plaintiff in such a case is the equitable owner of any recoverable property, is a 

sufficient answer to this objection, but there is at least one other.

The dependence of the plaintiff's claim on the discretion of the court does not 

mean that the resulting trust is unavailable until it is known which way that discretion 

will be exercised. 5" The better view is that the trust arises at the outset, but may be 

determined by subsequent events which cause a court to refuse to exercise its discretion 

in the plaintiff's favour. Support for this approach can be gleaned from Guinness p.I.e. v. 

Saunders.^ In that case, Mr. Ward, a director of the plaintiff, had received £5.2m. from

55 Wade, 119551 C"./.../. 158,160.
56 Nca\c & Weinberg, (1978-9) 6 U.Td\.L.Rev. 24 & 1 15, 26-27.
5~ Cf. Goode, in Burrows, £v.w/v.s on Hie Law of Restitution ( 1991) 215. 222-3. 232-5. 245.
58 [19X8| 1 W.L.R. 863;aff'd[199()|2 W.L.R. 324(H.L.).



M i; R H hn I IT! HS 206 

the plaintiff under a contract made without the approval of the board of directors. Both 

the Court of Appeal and the House of Lords upheld Browne-Wilkinson V.C/s 

declaration that Ward was. upon receipt, a constructive trustee of the money for the 

plaintiff. ^9 Lord Goff doubted whether the constructive trust could apply to a voidable 

agreement because Ward had acted in good faith, but upheld the trust on the basis that the 

agreement was void. 60 The Court of Appeal held that the constructive trust was possible 

even though the agreement was only voidable.

Important for the present discussion is Fox L.J.'s view that the trust arises from 

the outset, even though subsequent events may diminish or extinguish the plaintiffs right 

to rescission: 61

"\o doubt the constructive trust \\ould ha\e determined if Guinness had ratified the 
agreement or had delated for too long in avoiding it. But those circumstances apart, it 
seems to me that, from the first, Mr. Ward held the money as a constructive trustee for 
Guinness. The existence of some cross-claim for a quantum meruit or allowance did not 
impeach or determine that trust. It continues to subsist."

The same reasoning ought to apply to the objection based on the discretionary nature of 

the remedies of rescission and rectification. Whether the plaintiff's intention has been 

sufficiently vitiated is a difficult question, but one concerning the state of affairs at the 

time the transaction was entered into. The answer to that question will, in cases involving 

the transfer of property, also determine whether a resulting trust arose at the moment of 

transfer. Issues such as laches or affirmation do not affect the grounds giving rise to the 

resulting trust, but what has become of that trust in the interim.

D. SUMMARY

Despite the common assumption that rights to rectification or rescission are mere 

equities, it turns out to be well established that a person who is entitled to recover 

propert) through the exercise of either right has an equitable interest in that property. 

That interest arises from the outset and, as Millett J. recognised, is a resulting trust. This 

recognition has been impeded by the obiter dictum of Lord Westbury C. in Phillips v. 

Phillips. The difficulty is not his lordship's suggestion that mere equities can be defeated

s<; 11988] 1 W.L.R. 863, S65.
60 1199()| 2 W.L.R. 324, 339-40.
61 [1988| 1 W.L.R. 863,870.
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by subsequent purchasers of conflicting equitable interests, but his classification of rights 

to rescission or rectification as mere equities. Although Lalec Investments v. Hotel 

Terrigal suggests otherwise, there is a valid and important distinction between those 

cases in which equitable rights lead to the recovery of property and those in which they 

do not. In the former situation, the recipient holds the recoverable property on resulting 

trust from the moment of receipt.



CHAPTER IX

FIRST-MEASURE LIABILITY

This chapter concerns claims against resulting trustees for restitution in the first measure. 

As mentioned above, 1 these are personal claims for the value received by the trustee, 

which are "determined without reference to whether he still retains" an> of that value. 2 

Two potential sources of personal liability are considered in this thesis: (i) the receipt of 

property belonging in equity to another and (ii) breach of trust. The latter is discussed 

separately (in chapter X) because liability for breach of a resulting trust is not confined to 

restitution in the first measure. A first-measure claim based on receipt is (arguably) 

distinct from a claim based on breach of trust.

Where the subject of the resulting trust no longer survives in the hands of the 

recipient, the resulting trust ceases to exist. However, the provider of the property will 

often have another valid claim for restitution in the first measure, which exists 

independently of the resulting trust. For example, in Chase Manhattan Bank \.A. v. 

Israel-British Bank (London) Ltd.* the plaintiff had paid the defendant by mistake and 

had a continuing equitable property interest in any of its money which was still 

identifiable in the hands of the defendant, 4 i.e. a second-measure claim in rem, in addition 

to a first-measure claim for money had and received.-"* The co-existence of separate first 

and second-measure claims in relation to the same enrichment does not pose any 

difficult}. 6 Double recovery is avoided because the first-measure claim is reduced by the 

value of any recover) in the second measure."7

An important question is whether the receipt of property on resulting trust can 

itself °ive rise to a claim for restitution in the first measure. In other words, can the
o

1 At pp. 123-4. 
- Birks, p. 6.
3 [1981]Ch. 105.
4 Ibid. 119, 128.
5 Ibid. 115.
6 WeMdentsche Landc^bank (iirozentrale v. Islington London B.C. \ 1994] 1 W.L.R. 938 (C.A.). 

Also sec Banla\s Bank Lid. v. QuiMclose Investments Lid. \ 1970) A.C. 567, 581; Australia and AVu- 
/eel la nil Banking dronp Lid. v. "\Vestpac Banking Corp. ( 1988) 164 C.L.R. 662, 673.

7 Re lYiplock [ 1948] Ch. 465, 517; Re C,o\dcorp Exchange Lid. [ 1995] 1 A.C. 74, 91, 96-7.
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resulting trust beneficiary require the resulting trustee to account and pay for the value 

received, regardless of what becomes of the trust property? In Westdeittsche Landesbank 

Girozentrale v. Islington London Borough Council,8 the Court of Appeal assumed that 

the answer to this question was 'yes'. As discussed in chapter IV, 9 the bank had paid 

£2.5m. to the council as part of an ultra vires interest-rate swap transaction. Dillon L.J. 

held that the council was a resulting trustee of that money and, therefore, "became 

accountable in equity for the £2.5m. which it received for purposes which were by law 

incapable of fulfilment". 10 Even though "the money initially received by the council 

from the bank was spent by the council on its ordinary purposes", 11 his lordship held: 12

"Since it is bevond doubt that the council is solvent, that personal liability in equity 
subsists whether or not tracing to establish some particular or general charge is possible."

This conclusion is surprising for two reasons. First, Dillon L.J. relied on Re 

Diplock as authority for this proposition, but (as discussed below) the Court of Appeal 

said in Re Diplock that the equitable claim in rem (identified in Sinclair v. Brougham and 

\Vestdeutsche v. Islington as a resulting trust) 13 would not give rise to personal liability if 

the recipient was unaware of the provider's claim. 14 The second reason relates to the 

first. There is a great deal of controversy over whether an innocent recipient can be 

personally liable in equity to pay for the value of property received. In Westdeutsche v. 

Islington, there was no mention of this controversy or the question whether the council 

was an innocent or knowing recipient.

A. KNOWING RECEIPT

When discussing a recipient's personal liability in equity to pay for the value of property 

received, the courts usually (but not invariably) use the language of constructive trust. 

For example, in International Sales and Agencies Ltd. v. Marcus, Lawson J. said of the 

personal claim that: l ^

8 (1994] 1 W.L.R. 93S.
9 At pp. 103-5.
10 [1994] 1 W.L.R. 938, 950, per Dillon L.J. (citing Re Diplock [194X| Ch. 465).

11 Ibid., per Dillon L.J.
12 Ibid.
13 Sec pp. 103-4abo\e.
14 Re Diplock 11948] Ch. 465. See pp. 21 1, 228 below.
15 11982] 3 All E.R. 551,558.
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"|T|hc knowing recipient of trust property for his o\vn purposes \\ill become a 
constructive trustee of what he rccei\es if cither he was in fact auarc at the time that his 
receipt \vas affected by a breach of trust, or if he deliberate!) shut his e\cs to the real 
nature of the transfer to him (this could be called 'imputed notice'), or if an ordinary 
reasonable man in his position and \\ ith his attributes ought to have kno\\ n of the rclc\ ant 
breach. This I equate \\ith constructive notice."

As Birks points out, the label 'knowing recipient' contains a pelitio principii: 

whether knowledge is required for personal liability in equity is the very controversial 

question at issue in this situation. 16 He argues that all recipients should be strictly liable 

in equity to make restitution in the first measure (subject to defences such as bona fide 

purchase, change of position, etc.) r and is not alone on this issue. Lord Justice Millett 

has taken this view (writing extra-judicially), l8 as has Professor Martin, who stated: 19

"In the case of liability for 'knotting receipt', the \vcight of authority supports the \ie\\ 
that constructse knowledge suffices, although the point is not settled. This is an area 
\\hcrc the courts should stmc to achie\e a coherent doctrine by reflecting on the position 
at common Urn, \\here a volunteer is liable tor money had and received \\ithout regard to 
his state o! knowledge, subject to the defence of change of position. The personal 
action in cquitx, being restitutionary, should be based not on fault but on the fact of 
receipt. . . No\\ that the defence of change of position has been recognised, there is no 
reason \\h\ an innocent volunteer should not be liable in equit\ to an equitable owner, 
without regard (o his state of know ledge. Any other \ ie\v leads to the unjust enrichment 
of the \oluntcer."

It is well settled that an innocent recipient is, subject to defences, strictly liable in 

the second measure to restore property still in his or her possession. However, many 

commentators favour the view that an equitable first-measure claim does and should 

require some degree of notice, knowledge or fault on the part of the recipient.20 The 

cases are inconsistent: some require a level of knowledge amounting to a lack of 

probity, 21 others indicate that notice may be sufficient,22 and a few incline to the view of 

strict liability, subject to defences. 23

1ft 119X9] L.M.C.E.O. 296, 298; Birks, Restitution The Future (1992) p. 26. 
'" Ibid.: Birks, in McKendrick, Commercial Aspects of Trusts and Fiduciary Obligations (1992) 

149; Birks, [1993] L.M.C.L.Q. 218, 225-9; Birks, in Birks, The Frontiers of Liability, vol. 1 (1994) 31. 
'* (1991) 107 L.Q.R. 71,80-3.
19 [1994] Conv. 13, 27. Also sec Scott on Trusts, §292-§292.2; Modern /.V/////V, pp. 304-7; 

Sttadlma, in Birks, The Frontiers of Liahilit\, vol. 1 (1994) 41; Barker, in Birks. Laundering and tracing 
(1995) 191.

20 Harpum, (1986) 102/..(>./?. 114 & 267; Harpum, (1987) 50 M.L.R. 217; Burrows, (1^0) 106 
/ .O.R. 20; Snell's Equity, pp. 193-4; Burrotts. pp. 150-8; Finn, in Waters, Equity, Fiduciaries and I rusts 
/yy_? ( 1993) 195 ; Harpum, in Birks, The Frontiers of Liability, \ol. 1 (1994) 9 (but sec p. 24).

21 Carl'/eiss Stiftung v. Herbert Smith & Co. (No. 2) 11969] 2 Ch. 276 (C.A.); Hailen v. Societe' 
(ieneralepour Eavoriser le Developpement du Commerce el de LTnduslrie en France S.A. 119831 B.C.L.C. 
^2^. 11993] 1 W.L.R. 509. 575; /// re Montagu's Settlement Trusts [1987] Ch. 264; Eagle Trust p.l.c. v. 
S.li.C. Securities ltd. [ 1993] 1 W.L.R. 484, 506 (in a commercial context).

22 Behnont Finante Corp. v. Williams Furniture Ltd. (No. 2) 11980] 1 All E.R. 393 (C.A.); 
International Sales and Agencies v. Marcus 11982] 3 All E.R. 551; Westpac Hanking Corp. v. Savin [1985] 
2 X.Z.L.R. 41 (C.A.); A^ip {Africa) Ltd. v. Jackson 11989] 3 W.L.R. 1367; atfd 119911 3 W.L.R. 1 16 
(C.A.); Eagle Trust v. S.H.C. Securities 11993] 1 W.L.R. 484, 496-504 (outside commercial context).

23 /// re Robinson [ 19111 1 Ch. 502; Nelson v. hirholt [ 1948] 1 K.B. 339; Ministry of Health v.
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In Ministry of Health v. Simpson (Re Diplock) 24 the House of Lords held that 

charities which had innocently received gifts pursuant to an invalid bequest were liable in 

the first measure to the residual beneficiaries of the estate. It is usually argued that this 

principle is confined to the administration of estates2 -"5 and, indeed, Lord Simonds made it 

clear that he was dealing with the assets of a deceased person and not trust property. 26 

His lordship stated, "I do not find in history or in logic any justification for an argument 

which denies the possibility of an equitable right in the administration of assets because, 

it is alleged, no comparable right existed in the execution of trusts."27 Nevertheless, it is 

difficult to understand why a wrongly or over-paid legatee should be strictly liable in the 

first measure, but not a person in receipt of property belonging in equity to another. 28

In the Court of Appeal, the estate beneficiaries had been successful on both their 

first-measure claims for value received and their second-measure claims to an equitable 

proprietary interest. However, those two claims were unrelated: the former was based on 

a line of authority in connexion with the administration of estates and the latter on 

Sinclair r. Brougham. The Court of Appeal stated that the claim in rem could not be used 

as a basis for making the innocent recipient "personally liable to repay the amount 

claimed to have belonged to the claimant. The equitable remedies pre-suppose the 

continued existence of the money either as a separate fund or as part of a mixed fund or 

as latent in property acquired by means of such a fund." 29 Although both were equitable, 

they were independent claims in relation to the same enrichment, in the same way that the 

mistaken payment by Chase Manhattan Bank gave rise to both a first-measure claim at 

common law for money had and received to the plaintiff's use and a second-measure 

equitable proprietary interest. 30

Simpson 11951J A.C. 251; (i.L. Baker I Ad. v. Med\va\ Building and Supplies Lid. \ 1982) 2 All E.R. 532; 
rc\'d 11958] 3 All E.R. 540 (C.A.).

24 [1951 ] A.C. 251; alT'g Re Diplock \ 1948] Ch. 465.
25 See Burrows, pp. 156-8; Harpum, in Birks, The frontiers of liability, \ol. 1 (1^4) 9, 22-4.
26 [1951] A.C. 251,265-6.
27 Ibid. 266. The Diplock personal claim was applied by Dankuerts J., in (i.L. linker v. Medwa\ Building and Supplies \ 1982] 2 All E.R. 532, to an innocent recipient of misdirected corporate funds, but 

has not otherwise found lax our outside the administration ol estates: see Butler v. Broadhead [1975] Ch. 
97; /// re ./. le\\ie Engineers Co. Ltd. [ 1976] 1 W.L.R. 292.

28 Cf. Burrows, pp. 156-8.
29 Re Diplock \ 1948] Ch. 465, 521.
30 Chase Manhattan Hank v. Israel-British Bank 11981 ] Ch. 105.
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B. THE WAY FORWARD

The way out of this confusion may be to adopt a general principle that all recipients of 

property belonging in equity to another will be liable to equitable restitutionary claims in 

the first measure, regardless of fault, but subject to defences. Whichever path is chosen 

for the first-measure claim in equity (strict or fault-based), there will need to be some 

adjustment, or at least thought taken, regarding its application to resulting trustees. 

Personal liability for the receipt of trust property does not require the prior existence of an 

express trust of that property. 31 In many cases, the recipient has become a 'constructive 

trustee' of previously non-trust property which has been misdirected to him or her by the 

plaintiff's fiduciary. Leaving aside the proper classification of the trust in this situation, 

liability for receiving property which belongs in equity to another cannot justifiably 

depend on the event which gives rise to that equitable interest. The personal liability of 

the resulting trustee ought not to differ from that of the constructive trustee without 

sufficient reason.

There have been at least two significant impediments to the logical and consistent 

development of restitutionary first-measure claims in equity: (i) the use of the term 

"constructive trustee' and (ii) the lack of a defence of change of position.

1. Constructive Trustees

The label 'constructive trustee' has been applied to those who assist others to commit 

breaches of trust, as well as those who receive for their own benefit property belonging in 

equity to others. Consequently, the courts have often failed to distinguish between the 

degrees of fault necessary for the two types of liability. It is now recognised that liability 

for 'knowing assistance' is to compensate for loss caused by the breach of trust and that it 

requires dishonesty (though not on the part of the trustees themselves), 32 whereas 

'knowing receipt' is a liability to make restitution, which ought to arise regardless of 

fault 33 (and possibly even in the absence of notice).

The 'constructive trustee' label creates even greater confusion when applied to

31 Helmonl Finance v. Williams Furniture (AV>. 2) [ 1980| I All E.R. 3^3, 405.
32 Royal nrnnei Airline's v. ,V//m> (1995) 145 \.I.J. 888 (P.C.).
33 He'lnifwt I-inatice v. Williams Furniture (No. 2) 119801 1 All E.R. 393, 410
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resulting trustees. It needs to be discarded if these (hitherto) discrete branches of equity 

are to be reconciled. To say that the recipient "is liable as a constructive trustee"34 adds a 

layer of abstraction between the obligation to make restitution in the first measure and the 

facts giving rise to that obligation.35 This is not only unnecessary, but entirely 

inappropriate for resulting trusts. The person who receives property on resulting trust is a 

trustee and it is nonsensical to speak of a personal liability which arises because the 

resulting trustee will be treated as though he or she were a trustee. Also, to say that the 

resulting trustee is 'liable' as a trustee merely begs the question regarding the nature and 

extent of that liability. It is clear that the resulting trustee is liable to account to the 

beneficiary for the trust property received, 36 but that does not necessarily make him or 

her liable to pay the amount by which the value received exceeded that which survives. 

This depends on the allowances to made in taking the account.

2. Change of Position

The imposition of strict, first-measure liability on an innocent donee may have seemed 

unduly harsh before the recognition of the defence of change of position in Lipkin 

Gorman v. Karpnale Lid.^ The defence alleviates this concern because it reduces the 

claim against the innocent recipient by the sum of (i) any unusual expenses or liabilities 

incurred in reliance on the receipt38 and (ii) any decrease in the value surviving without 

benefit to the recipient.39

C. CHANGES IN THE VALUE OF TRUST PROPERTY

A largely unexplored issue is the resulting trustee's liability for any decrease in value or 

loss of the trust property without benefit to the trustee. The normal principle of trust law 

is that the beneficiaries bear any loss which occurs without the trustee's fault, i.e. risk

34 Ibid. 405, per Bucklcy L.J.
35 Birks, in McKendnck, Commercial Aspects of Trusts and l-iduciar\ Obligations (1992) 149, 

153-7; Burrows, p. 151.
36 See Waters, pp. 871-2; Snell's Lquit\\ pp. 231-2.
37 [ 1991 ] 2 A.C. 548. The defence has been accepted in Australia ( David Securities /Yv. Ltd. v. 

Commonwealth Bank of Australia ( 1992) 175 C.L.R. 353), Canada ( Storthoaks (R.M.) v. Mohil Oil Canada 
Ud. ( 1975) 55 D.L.R. (3d) 1 (S.C.C.)) and the U.S.A. (Restatement of Restitution , §69).

38 Birks, p. 410; God & Jones, p. 741. Sec p. 260 below.
39 Restatement oj Restitution, § 142, Burrous, p. 427; Barker, in Birks, Laundering and Tracing 

(1995) 191; cf. Birks, Restitution The Future (1992) pp. 141-4.
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follows the beneficial ownership.40 The application of this principle may vary according 

to the situation in which the resulting trust arises. The two important variables are the 

degrees of knowledge of the provider and of the recipient. In typical cases (such as a 

contribution to the purchase in the name of another or the failure of an express trust), both 

parties are aware of and have consented to the provision of property by one to the other. 

This can be contrasted with situations where either the provider did not intend to transfer 

property to the recipient 41 or the recipient was unaware of the provider's entitlement. 42

Where the provider did not intend to transfer property to the recipient, the latter's 

personal liability is (or ought to be) indistinguishable from that of a 'constructive trustee' 

who has received property in breach of trust. The arguments in favour of either strict or 

fault-based liability are equally applicable to both situations. The innocent recipient will 

be protected from liability for loss of the property through the defence of change of 

position. However, there is no reason to allow the defence to a recipient who is aware of 

the circumstances and ought to have been aware of the provider's claim. The provider 

should not have to bear the risk of loss where he or she has not consented to the transfer 

and the recipient \\ as aware of the facts giving rise to the obligation to re-convey. 43

The situation changes if the provider has consented to the recipient's legal (but 

not beneficial) ownership. That consent should protect the recipient from liability for any 

decrease in the value surviving, unless he or she was at fault or received a benefit 

therefrom.44 It probably makes no difference to the recipient who was unaware of the 

provider's entitlement and able to rely on the defence of change of position. However, 

the recipient who was aware would not be able to rely on the defence (according to the 

current understanding of this emergent concept).4-""

Matusewich v. Matusewich^ and Cheese v. Thomas 4'7 provide useful examples for

40 Scoll on I rusts, §204.
41 E.g. Lane v. l)it>hton ( 1762) Amb. 409 (pro\ idcr unaware of transfer); (.ioodfellow v. 

Robertson (1871) 18 Gr. 572 (provider suffering from mental mfirmit\). Sec pp. 24-7abo\e.
42 E.g. /// re Vinogradoff \ 1935] W.N. 68 (recipient unaware of transfer); Sinclair v. Iiroiu>ham 

[ 1914] A.C. 398 (recipient unauare that consideration for transfer had failed).
43 Restatement of Restitution, §69(3)(b), § 178, comment b.
44 Ijockhart v. Reilly (1856) 25 L.J.Eq. 697, 701; Re ranlini>'s Settlement Trusts \ 19<S4| Ch. 303; 

Scott on Irjists, $216; Sue //'s lenity, p. 294.
4-s Restatement of Restitution, §142(3)(b). 
46 (1978)4FarrhL.R. 258(W.A.). 
4" [1994| 1 All E.R. 35(C.A.).



IX i i R s r M i: v s i R n L i v. B i L i T \ 215

the discussion of this issue. In both cases, the plaintiff had contributed to the purchase of 

a house in the defendant's name, the house was sold and the proceeds were used for the 

defendant's benefit. Each defendant was personally liable to repay the amount of the 

plaintiff's share of the sale proceeds which had been appropriated to his own benefit. 

The defendant in Matusewich was personally liable as a defaulting resulting trustee. 

Although the defendant in Cheese v. Thomas was liable on the basis of undue influence, 

the Court of Appeal stated that he would have been liable for the same amount as a 

resulting trustee. 48

The important point for present purposes is that the plaintiffs did not recover 

either the value the defendant initially received or the value surviving. Their personal 

claims were based on a proportionate share of the sale proceeds. In Matusewich, the 

value of the house had risen: the plaintiff paid $1,000, but was entitled to almost $3,000 

of the sale proceeds. In Cheese v. Thomas, the value of the house had fallen: the plaintiff 

had contributed £43,000, but was entitled to less than £30,000. There are (at least) three 

possible explanations of the measure of the resulting trustee's personal liability in this 

situation: (i) compensation for breach of trust, independent of the two measures of 

restitution, (ii) restitution in the first-measure of the value of the property initially 

received, subject to the defence of change of position, or (iii) restitution in the first- 

measure of the value of the property converted to the resulting trustee's own use. 

Although each explanation has merit, the second is inferior to the other two.

1. Breach of Trust

Breach of trust was the source of the personal liability in Matusewich and it could also 

explain Cheese v. Thomas, if that had been a case of resulting trust. All or a portion of 

the provider's beneficial interest was used for the benefit of the recipient, in breach of his 

obligation to restore it to the provider. As discussed in the next chapter, compensation 

for a breach of trust arises independently of the two measures of restitution. However, it 

does not satisfactorily explain the liability of a recipient who is unaware of the provider's 

entitlement. Where the recipient has received a benefit from the resulting trust, his or her

48 Ibid. 41.
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personal liability can also be explained as restitution of that benefit apart from the breach 

of duty.

2. Change of Position

The second possible explanation is that the recipient is liable in the first measure for the 

value of the provider's initial contribution, subject to the defence of change of position.49 

Notwithstanding the recipient's awareness of the facts giving rise to the resulting trust, 

the provider's consent to the transfer of legal title means that the recipient is innocent and 

entitled to the defence until he or she acts inconsistently with the provider's interest. This 

is compatible with the Court of Appeal's approach to rescission in Cheese r. Thomas, 

where Nicholls V.C. said:-^0

"If, tor this purpose, the transaction in this case is analysed simplv as a payment of 
£43,000 b\ Mr. Cheese to Mr. Thomas in return for the right to live in Mr. Thomas's 
house, there is a strong case for ordering repayment of £43,000, the benefit received by 
Mr. Thomas, regardless of the subsequent fall in the \alue of the house. . . In my \ie\v 
the present case stands differently. Mr. Cheese paid Mr. Thomas £43,000, not outright, 
but as part of the purchase price of a house in u hich both \vould ha\c rights . .

The Court of Appeal thought it would be harsh "to require Mr. Thomas to 

shoulder the whole of the loss", given the nature of the transaction and the fact that he 

was "an innocent fiduciary". 51 If this is true where the plaintiff entered into the 

transaction under undue influence, it must apply a fortiori to the typical case of resulting 

trust in which one party contributes to the acquisition of property in the name of another. 

The difficulty with this analysis of the personal liability in Cheese v. Thomas is that it 

cannot account for cases, like Matusewich, where the property increases in value. 

Change of position is a defence to a restitutionary claim and cannot be used as a means of 

increasing the measure of that claim.

3. Beneficial Receipt

The third explanation is that the value received is not the initial payment used to acquire 

the beneficial interest, but the value of that interest at the time it is taken by the resulting 

trustee for his or her own benefit. Support for this approach can be gleaned from Agip

49 Sec Chcn-Wishart, (1994) 110 L.Q.R. 173, 177-8; Birks & Chin, in Bcatson & Fnedmann, 
(iooel / >///// and I-diilt in Contract ( 1995) 57, 74.

50 [1994] I All E.R. 35, 40. 
-S1 Ibid. 43, per Nicholls V.C.
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(Africa) Ltd. v. Jackson.52 In that case, over $500,000 had been fraudulently diverted by 

the plaintiff's chief accountant to the defendants, who had paid all but $45,000 away as 

part of a money-laundering scheme. The plaintiff was entitled to recover the value 

surviving and the defendants were liable to repay the balance because they had 

"dishonestly assisted in the misapplication."53 Notwithstanding their dishonesty, they 

were not liable "on the basis of knowing receipt" of the money because they "did not 

receive or apply it for their own use and benefit." 54

According to Millett J., the essential feature of receipt-based liability "is that the 

recipient must have received the property for his own use and benefit." 55 In cases of 

resulting trust where legal title to the property has passed to the recipient with the consent 

of its provider, there is nothing to indicate that the recipient has taken it for his or her own 

use and benefit until he or she does some act inconsistent with the resulting trust. The 

provider's consent protects the recipient from receipt-based liability without the need to 

resort to the defence of change of position. In Matusewich, the husband had not received 

the wife's SI.000 for his own use and benefit because she had consented to its investment 

in the house and he had done nothing inconsistent with her beneficial interest until he 

converted her share of the sale proceeds to his own use and benefit. His receipt occurred 

at that moment and the first measure was not $1,000, but her share of the proceeds.-''6

This last explanation is perhaps the best and most consistently useful of the three. 

It has several advantages. First, it builds on (or is consistent with) the familiar concept of 

breach of trust, while providing an explanation of personal liability apart from any 

wrongdoing. Secondly, it is consistent with what appears to be the direction of receipt- 

based liability in equity. Thirdly, it provides for the consistent treatment of increases and 

decreases in the value of the trust property. Fourthly, it explains why the resulting trustee 

is not normally personally liable for any loss or decrease in the value of property in his or

52 [1989] 3 W.L.R. 1367; affd [ 1 Wl | 3 W.L.R. 116(C.A.).
53 Ibid. 1392, per Millett J.
54 Ibid. 1388, per Millett J.
55 Ibid.
56 This is not contradicted by Burrow s, p. 258, \\ ho states that the first measure is the \ alue 

initiall\ received and not the value surviving at the time ol a subsequent failure of consideration. Whether 
and when defendants rccci\c for their own benefit is a separate issue.
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her hands with the beneficiary's consent, without amending the concept of change of 

position to cover situations where the recipient was aware of the provider's entitlement.

D. SUMMARY

Resulting trustees are normally liable in the second measure to restore the trust property 

still surviving in their hands. First-measure claims against resulting trustees for 

restitution of the value received should be possible, subject to the defence of change of 

position. It is not clear whether an innocent recipient can be liable to an equitable first- 

measure claim, but the provider may have other co-existing personal claims (e.g. money 

had and received). A first-measure claim against a resulting trustee should be based on 

the value of the property when it is converted to his or her own use and benefit, rather 

than its value on initial receipt.



CHAPTER X

FIDUCIARY OBLIGATIONS

Fiduciary obligations provide a potential source of personal liability for the resulting 

trustee in addition to the first-measure claim based on the receipt of property belonging in 

equity to another. Unlike the first-measure claim discussed in the previous chapter, 

fiduciary obligations create liabilities which are not necessarily restitutionary. However, 

if the resulting trust is capable of a greater role as a response to unjust enrichment, it is 

important to consider the potential consequences of that response. The nature and extent 

of the resulting trustee's fiduciary obligations are considered first, followed by an 

examination of three potential consequences of those obligations: liability for breach of 

trust, presumptions against a wrongdoer and liability for compound interest.

A. NATURE AND EXTENT OF THE OBLIGATIONS

1. Variety of Fiduciary Relations

Fiduciary obligations usually arise because of the relationship between the parties. The 

trust is the central example of a fiduciary relationship and it was by analogy to it that 

fiduciary duties where extended to other relationships, such as agency, solicitor/client, 

and director/corporation. 1 Fiduciary obligations may also arise in situations where the 

parties are not otherwise in a fiduciary relationship.2 The Law Commission has referred 

to the fiduciary obligations arising from the parties' relationship as "status-based" and 

those arising otherwise as "fact-based". 3

As Lord Mustill said in Re Goldcorp Exchange Lid.. "To describe someone as a 

fiduciary, without more, is meaningless." 4 In the words of Frankfurter J., it "only begins 

analysis". 5 There is no standard set of fiduciary obligations applicable to all fiduciaries. 

As Fletcher Moulton L.J. said in Re Coomher, there are many types of fiduciary

1 Waters, pp. 712-15: GotT & Jones, pp. 643-7.
2 Sec Muddaugh & McCamus, pp. 575-87; Lac Minerals Ltd. v. International Corona 
9) 61 D.L.R. (4th) 14 (S.C.C.); noted by Da\ ics, (1990] LM.C.I..O. 4.
3 I-iduciar\ Duties and Re%nlator\ Rules (1992, L.C.C.P \T o. 124) §2.4.3.
4 (1995| 1 A.C. 74, 98(P.C.).
5 Securities and i:.\chan%e Commission v. Chener\ Corp. ( 1943) 318 U.S. 80, 86.
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relationships, ranging from "the relation of myself to an errand boy who is bound to bring 

me back my change" to relations of "infinite trust".6 Courts of equity will interfere in 

each relationship to enforce the fiduciary obligations appropriate to that relationship. 

However, as Retcher Moulton L.J. also stated, it would be "absurd" to "conclude that 

every kind of fiduciary relation justifies every kind of interference. . . . The nature of the 

fiduciary relation must be such that it justifies the interference." 7

2. Trustees

As the premier fiduciary, the trustee is normally subject to obligations of the highest 

degree. The express trustee's duty of loyalty prohibits any conflict of interest or profit 

from the position, unless authorised by the trust instrument, statute or the court. 8 In 

addition, the express trustee is normally expected to exercise a high standard of care in 

relation to the investment and preservation of the trust property.9 Not all trustees are 

subject to the same standard of care, depending on the nature of the trust to be performed 

and the character of the trustee. It has been said "that a higher duty of care is plainly due 

from someone like a trust corporation which carries on a specialised business of trust 

management". 10 whereas infant trustees were not liable for losses caused by their failure 

to perform their trust duties.''

The nature and extent of fiduciary obligations are also variable according to the 

type of trust. For example, the vendor under a specifically enforceable contract for the 

sale of land is a constructive trustee of that property for the purchaser. 12 "However," as 

The Law Commission stated, "it is a most unusual trusteeship: the vendor remains 

entitled to possession of, and to the rents and profits from, the property, contrary to the 

normal principle that a trustee cannot profit from his trust". 13 Professor Martin has

r> [1911] ICh. 723,728.
7 Ibid 7°9 Sec A.W Scott, (1949) 37 Cal.L.Rev. 539, 541; Got! & Jones, p. 646.
8 Roardman v. Phipps [1967| 2 A.C. 46; Re Duke of Norfolk's Settlement Trusts 119S2| Ch. 61 

(C A )  Snell's /uy////v, PP- 245-57; Modern Lquit\, pp. 575-84.
' > Iearo\d v. Whilele\ ( 1887) 12 A.C. 727, 733; Snell's Equity, p. 213; Modern E(jnit\, p. 499 IT.
10 Bartlen v. fiarclavx Bank Trust Co. Lid. [19801 Ch. 515, 534, per Bnghtman J.
11 Himhnarsh v. South f>ate ( 1827) 3 Russ. 324; Scott on Trusts, §215.
'- Shaw v l-oster ( 1872) L.R. 5 H.L. 321. See La\\ Commission, Transfer of Land: Passing of 

Risk from Vendor to Purchaser (1988, W.P. No. 109); Waters, The Constructive Trust ( 1964) pp. 74-141.
13 Transfer of Land: Risk of Damage After Contract for Sale ( 1990, Law Com. No. 191) §2.6, p. 

4. Sec Hackne\,p. 37.
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observed that, "each party is continuing to guard his own interests against the other in a 

way which is quite inconsistent with the existence of the relationship of trustee and 

beneficiary." 14

Lonrho p.I.e. v. Fayed (\o. 2) 1 -"1 provides another example of the lesser degree of 

fiduciary obligations applicable to some trusts. The plaintiffs were seeking rescission of 

a sale of shares on the basis of fraudulent misrepresentation. They also argued that the 

purchasers (i) held those shares on constructive trust, (ii) had acquired further shares in 

breach of their duties as trustees not to have conflicting interests or profit from the trust 

and, therefore, (iii) were constructive trustees of the additional shares. Millett J. rejected 

this argument: Ul

"It is a mistake to suppose that in c\cry situation in which the constructive trust arises the 
legal owner is necessarily subject to all the fiduciary obligations and disabilities of an 
express trustee. E\cn after the rcprcsentee has elected to avoid the contract and reclaim 
the properly, the obligations of the rcpresentor would in my judgment be analogous to 
those of a \cndor of property contracted to be sold, and would not extend beyond the 
property actually obtained b\ the contract and liable to be returned."

3. Resulting Trustees

Although constructive trustees are in some circumstances subject to less onerous duties 

than express trustees, the situation regarding resulting trustees is far from clear. In most 

cases of resulting trust, the plaintiff is only seeking recovery in the second-measure of the 

surviving trust property and, therefore, the nature and extent of the resulting trustee's 

personal liability is rarely discussed. In some cases (discussed below), the fiduciary 

nature of the resulting trust has given rise to liability for breach of trust, r evidentiary 

presumptions being made against the trustee, l8 and awards of compound interest. 19

It appears that the resulting trust is regarded as a fiduciary relationship in the 

United States,20 whereas the constructive trust is not. 21 There are two important things to

14 Modern Lquit\, p. 319. 
LS |1992] 1 W.L.R. L
16 Ibid. 11.
17 Matusewich v. Matmewich ( 1978) 4 Fam.L.R. 258 (W.A.).
18 Westdeutsche Landesbank (,iro:.entrale v. Islington L.H.C. 11994] 1 W.L.R. 938, 947 (C.A.).
19 Ibid 954- Matusewich r. Matusewich ( 1978) 4 Fam.L.R. 258; duardian Ocean Cargoes Ltd. v. 

lianco do firasilS.A. (No. 3) [ 1992] 2 LUnd's L.R. 193; rev 'd [ 1^4] 2 Lloyd's L.R. 152 (C.A.).
20 Tricentrol Oil r. Anneslev (1991) 809 S.W.2d 218; Restatement of Restitution, § 160, p. 642; 

Restatement of Trusts, vol. 2 (1959) p. 326; Scott on Trusts, §409.
21 Salisbury v. Tibbelts ( 1958) 259 F.2d 59, 64; Restatement of Restitution, § 160, p. 641, Scott on 

Trusts, §462. Sec Frankcl, in Waters, Lquit\, fiduciaries and I'rusts 1993, 173, 180-2.
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note about the American position: (i) the purposes for which the resulting trustee has 

been classified as a fiduciary and (ii) their classification of trusts as either constructive 

and resulting. First, the fiduciary nature of the resulting trust tends to be used for 

purposes other than enforcing personal liabilities for breach of fiduciary duties. Professor 

Scott refers to it in a section on laches and limitation periods. 22 This was followed in 

Ross v. i'.S.A. 2* where the beneficiary of a resulting trust was re-assessed in 1955 for 

taxes on the profits of the sale of the trust property in 1944. The court held that the claim 

was not barred by the statute of limitations because of an exception in the statute 

regarding fiduciary relationships. Although the claim was personal, it had nothing to do 

with the trustee's fiduciary obligations (being a claim against the beneficiary), but was 

made in respect of a normal incidence of beneficial ownership.

In Tricentrol Oil Trading Inc. v. Anne*ley,24 the plaintiff had purchased two seats 

on the New York Mercantile Exchange in the name of its president, Mr. Touchstone. 

When Touchstone was removed from corporate office, the parties released each other 

from all claims. Two months later, the plaintiff sought recovery of the seats (worth 

$546,000) on the basis of resulting trust. Touchstone argued that the plaintiff's claim was 

barred by its release. The Texas Supreme Court stated: 2 -""

"The trustee of a resulting trust stands in a fiduciary relationship with the beneficiaries 
insofar as the trust property is concerned. . . the release is ineffective as to the trust 
property, i.e. the seats, because Touchstone, in his capacity as trustee, failed to make a 
full and frank disclosure of his claim to the same. Although a resulting trust does not 
carry u ith it all of the duties of a trustee acting under an express trust, such a trustee has a 
duty to hold and convey the property according to the beneficiary's demands."

The characterisation of Touchstone as a fiduciary was relevant to the availability of the 

plaintiffs second-measure claim for the property held on resulting trust. As in Ro\s v. 

U.S.A., it was not used as a source of additional personal liability.

The second thing to note about the American view of the respective fiduciary 

obligations of resulting and constructive trustees is their classification of these two trusts. 

As discussed below, 26 the constructive trust is more commonly used in America than in

22 Scott on Trusts, $4<R
23 (1957) l4XF.Supp. 330 (U.S.Dist.Ct., Mass.).
24 (1991)809S.W.2d218(Te\.S.C.)
25 Ibid. 220.
26 At p. 247.
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England, while the resulting trust is restricted by statute and equity to a far greater extent 

there than it is here. Many of the trusts which are identified as constructive (and not 

involving a fiduciary relationship) in America would probably be classified as resulting 

under English law.

Resulting (and constructive) trusts create an unusual problem for the imposition of 

fiduciary obligations. The recipient of the property is a trustee and therefore a fiduciary 

for its provider, but that trust arises, not from a voluntary undertaking of that relationship, 

but from an event giving rise to the trust by operation of law. Although the resulting trust 

is accepted as a fiduciary relationship, it can often appear to be more like a case of 

fiduciary obligations arising from an event rather than a relationship. Whether the 

resulting trustee is regarded as a 'status-based' or 'fact-based' fiduciary 27 should depend 

on the situation giv ing rise the resulting trust, as should the nature and degree of the 

obligations associated with it.

4. Scale of Resulting Trust Obligations

At the lower end of the scale are cases, like Sinclair v. Brougham, 2** where the resulting 

trust arises in the absence of any pre-existing fiduciary relationship and without the 

know ledge of the resulting trustee. As Goulding J. said of Sinclair v. Brougham in Chase 

Manhattan Bank \.A. v. Israel-British Bank (London) Ltd.:29

"It \\as not the intention of the depositors or of the directors in Sinclair v. Brougham to 
create any relationship at all between the depositors and the directors as principals. . . In 
the circumstances, however, the depositors retained an equitable property in the funds 
they parted uith, and fiduciary relationships arose betueen them and the directors. In the 
same way. I suppose, a person u ho pays money to another under a factual mistake retains 
an equita'ble property in it and the conscience of the other is subject to a fiduciary duty to 
respect his proprietary right."

The event gives rise to the recipient's fiduciary obligation to respect the 

provider's proprietary right. As the Texas Supreme Court stated, the resulting trust is "a 

fiduciary relationship . . . insofar as the trust property is concerned."™ The fiduciary 

obligations need not extend beyond those necessary to protect the provider's interest in 

that property. There is no reason to involve the strict duties of loyalty applicable to an

27 Law Commission, Hiiuciary Duties and Re$nlalor\ Rules ( 1992, L.C.C.P No. 124).
2« [1914] A.C. 398.
29 |19811Ch. 105. 119.
3" Tricentrol Oil v. Annesle\ (1991) 809 S.W.2d 218, 220 (emphasis added).
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express trustee. Indeed, to do so would contradict Sinclair \'. Brougham, in which 

Viscount Haldane L.C. held that there had "been no breach of fiduciary duty on the part 

of the society"31 even though the society had received the depositors' money on resulting 

trust and used it for its own benefit.

At the higher end of the scale are cases where the resulting trust arises on the 

failure of an express trust. The resulting trustee has agreed to obey strict rules of fidelity 

and exercise a certain standard of care as an express trustee and there is no reason for 

those obligations to cease when the express trust fails (unless the resulting trustee 

reasonably believes himself or herself to be entitled to the surplus). The trustee is already 

in a fiduciary relationship when the resulting trust arises (albeit with the beneficiaries of 

the express trust and not the settlor). Although the resulting trustee is a fiduciary only 

"insofar as the trust property is concerned", that must involve the same duties of loyalty 

and care he or she has previously consented to observe with respect to that same property. 

As Ford and Lee state: 32

"Where the resulting trust arises in relation to an express trust the trustee's duties of 
administration under the express trust u ill be oued as mueh lor the benefit of the person 
entitled under the resulting trust as for the benefit ol" any bcnefieiaries under the express 
trust."

The resulting trust which arises when one person has contributed to the purchase 

of property in the name another, w ith the knowledge of both parties, occupies the middle 

ground between fact-based and status-based fiduciaries. Tricentrol Oil Trading Inc. r. 

Annesle\ w as just such a case and the Texas Supreme Court accepted that the "resulting 

trust does not carry with it all of the duties of a trustee acting under an express trust".33 

The recipient's knowing acceptance of a contribution does not mean that he or she has 

consented to undertake the office of express trustee and all its duties of loyalty and care. 

Nevertheless, the provider of the property is vulnerable to the actions of the recipient as 

le°al owner and is therefore placing some degree of trust and confidence in the latter. 

The willino acceptance of a contribution in that situation ought to lead to greater 

fiduciary obligations than those applied to the unwitting recipient. 34

31 [19141 A.C. 398,424.
32 Ford & Lee, p. 986.
33 Tricentrol Oil v. Annesle\ (1991) 809 S.W.2d 218, 220.
34 Sec I'addeo v. Taddeo (1978) 19 S.A.S.R. 347, 368.
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Where one person has contributed to a purchase in the name of another, the 

arrangement is often intended for the mutual benefit of both parties. Therefore, the 

normal rules that trustees are not allowed to profit from their position or engage in 

conflicts of interest are somewhat inappropriate. A lesser degree of fiduciary obligations 

may be inherent in the relationship, which is somewhat akin to a partnership.35 However, 

it may be that the recipient is relieved of higher duties by the provider's consent to the 

arrangement. 36 Although the distinction is fine and unlikely to have any practical effect, 

the 'partnership' analysis directs attention to the objective nature of the relationship 

between the parties, whereas the 'consent* analysis looks more to the subjective state of 

mind of the provider. It is therefore possible that the level of fiduciary obligations will 

not always be the same on each analysis.

Just as there is no uniform set of obligations applicable to all fiduciaries, there is 

no one set for all trustees or even all resulting trustees. The principle of resulting trust 

applies in such a wide v ariety of situations that it is impossible to deduce, solely from the 

classification of resulting trust, that any particular set of fiduciary obligations applies. If 

it is remembered that a finding of resulting trust "only begins analysis"3^ into the level of 

fiduciary obligations involved, many concerns about the greater role of the resulting trust, 

and its extension into commercial activities,38 will be alleviated.

B. LIABILITY FOR BREACH OF TRUST

The liability for breach of trust can be restitutionary. For example, trustees who secretly 

profit from their office may be liable to account for and pay that profit to the beneficiaries 

of the trust.39 This is restitution in the first measure of the benefit the trustees acquired in 

breach of the duties they owed to those beneficiaries.40 However, liability for breach of 

trust is more typically compensatory than restitutionary. Trustees are liable for any loss 

to the value of the trust property caused by a breach of their duties of care or loyalty.

35 Sec Aas v. lienham (1891 ] 2 Ch. 244 (C.A.).
36 See Refill (Hastings) Ltd. v. Gulliver ( 1942) 11967] 2 A.C. 134; Scott on Trusts, §216.
37 S.K.C. v. Chenery'corp. ( 1943) 318 U.S. 80, 86. per Frankfurter J.

38 Sec Mason, (1994) 110 L.Q.R. 238, 245. 
-w E.g. ttoardnum v. Phipps \ 1967] 2 A.C. 46. 
40 GolT& Jones, pp. 643-70; Birks, pp. 332-3.
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regardless of whether they have derived a benefit thereby. 41 The liability tends to be 

strict, so that even honest trustees may be liable for an unintended breach. As stated in

Modern Equity: 42

"This liability is independent of fraud, intent or personal incompetence; it exists where 
the breach is innocent or merely technical. The object of the rule is not to punish the 
trustee, but to compensate the beneficiaries."

1. Innocent Recipients

Resulting trustees are sometimes unaware of the existence of the trust43 or even their 

receipt of trust property. 44 This raises the question whether they can be liable for breach 

of trust in spite of their innocence. Express trustees may be liable even though they have 

acted honestly and reasonably, 45 but the strict application of the standard of care (like the 

duty of loyalty) is justified by their consent to undertake that onerous office. It would be 

quite remarkable if recipients of property on resulting trust could be required to 

compensate the trust beneficiaries for the failure to perform duties which were not 

voluntarily undertaken and of which they were not aware. As Mr. Hackney states: 46

"[I]n what sense is it nght to call the unknowing infant resulting trustee, into \\hose name 
property has been secretly and voluntarily transferred, a fiduciary? Such a person can 
ha\e none of the duties or powers of the express trustee and ought to have only an 
obligation to restore the properly on demand, if still in possession of it. Even reckless 
disregard of property one does not know one has (the infant, grown old, but still 
unknowing, negligentK loses the propcrU ) should not produce liability. NTo more should 
innocent transfer on."

The resulting trustee, who was unaware of any fetter on his or her beneficial 

ownership of the property, should not be liable in these circumstances. To hold otherwise 

would create an unwarranted interference with the enjoyment of apparently beneficial 

le°al ownership. The Law Commission has reached the same conclusion in relation to 

the defence of change of position. They "believe that, in principle, a person ought to be 

able to spend money to which he appears entitled as he chooses" and have therefore 

recommended that the defence be available for losses caused by a careless recipient,

41 /// re Pauling'^ Settlement Trusts \ 1964J Ch. 303. 338 (C.A.): Scon on Trusts. §205. §206; 
's l- (init\\p. 287.

42 Modern fajiiitv. p. 619.
43 E.g. Sinclair v. Brougham \ 19141 A.C. 398.
44 E.g. In re Vinogradf>ff[l935] W.N. 68.
45 E.g. Davis v. Hurdlings [ 1907] 1 Ch. 356.
46 Hackney, p. 167.
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provided he or she acted honestly. 4" One counter-argument might be that equity already 

interferes with apparently beneficial legal ownership by enforcing prior equitable claims 

to property against innocent donees. However, the equitable owner is only entitled to 

recover the value surviving or, possibly, the value received, subject to the defence of 

change of position. Either way, the innocent recipient is not liable to compensate the 

owner for losses to the property and the label 'resulting trustee' should not itself produce 

additional personal liabilities.

A resulting trustee's liability to pay compensation for losses caused by a breach of 

trust should not be affected by whether he or she has obtained a benefit thereby. The 

arguments set out here apply with equal force in either situation and the trustee's receipt 

of a benefit is irrelevant to the issue of compensation. In Sinclair v. Brougham, the 

society had used the money received on resulting trust for its own purposes and was not 

in breach of its fiduciary obligations. Lord Parker said: 48

"If ihc [recipient] had notice that the money uas held in a fiduciary capacity, he would be 
in exactly the same position as the fiduciary agent . . But if he had not such notice this 
would not be the case. There \\ould on his part be no misconduct at all."

The innocent recipient's liability for using the trust property for his or her own benefit is 

not explicable as a breach of trust, but as restitution of the enrichment regardless of fault. 

Although the knowing recipient would be liable for breach of trust, this liability is 

concurrent with the obligation to make restitution in the first-measure.

This brings the discussion full circle to first-measure claims for restitution. 49 

Although equity may be moving in the direction of strict, receipt-based liability, the 

imposition of strict liability for breach of trust is not consistent with (and may run counter 

to) the two principal factors motivating that trend. The first factor is the availability of 

the defence of change of position. 50 It has developed as a defence to restitutionary claims 

and, so far, there has been no suggestion that it is a defence to claims for compensation 

for loss arising from breach of trust. Since every owner of property which belongs in 

equity to another is, by definition, a trustee of that property, strict liability to compensate

47 Restitution: Mistakes oflMW <& Ultra Vires Public Authority Receipts A Payments ( I W4, Law 
Com No. 227) §2.23, p. 19; see Nolan, in Birks, Laundering ami Tracing ( 1995) 135.

48 (1914) A. C. 398, 442-3.
49 Sec chapter IX. 
-">() Abo\c, p. 213.
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for breach of trust would effectively nullify the defence of change of position for most 

first-measure restitutionary claims based on the receipt of such property.

The second factor which has encouraged the trend towards strict liability for the 

receipt of property belonging in equity to another has been the recognition that this 

liability is based on receipt and not fault. Requiring a recipient to pay compensation for 

the breach of a duty, of which he or she was unaware, flies in the face of the very concern 

which has impeded the development of receipt-based liability. In Re Diplock.51 the 

beneficiaries of the estate had advanced two personal claims in equity against the 

wrongly paid charities: (i) constructive trusteeship based on notice of the invalidity of the 

bequest under which they were paid and (ii) strict liability for the receipt of the property 

of a deceased person to which they were not entitled. The second was successful (along 

with the equitable proprietary claim to the value surviving), but the Court of Appeal 

rejected the claim that the charities had notice of the invalidity and said, "if, as admitted 

in this case, they took the money bona fide believing themselves to be entitled to it, they 

should not have imposed upon them the heavy obligations of trusteeship." ^

Although the recipient of property belonging in equity to another will be a trustee 

of that property for that other, there is no justification for imposing any personal liability 

for breach of the obligations associated with that trust until the recipient has or ought to 

hav e become cognisant of those obligations. The imposition of this type of liability on 

innocent recipients was precisely what the Court of Appeal rejected in Re Diplock.

2. Exoneration from Liability

There are compelling reasons for not imposing personal liability for breach of trust on 

innocent recipients, but on what basis should they be exonerated from the liability that 

knowing recipients would bear in otherwise similar circumstances? Three possibilities 

are that innocent recipients (i) do not have any personal trust obligations until they are (or 

ou°ht to be) aware of the trust, (ii) are not in breach of their trust obligations or (iii) are in 

breach of trust, but can be excused from liability.

51 (1948) Ch. 465 (C.A.). 
-s- Ibid. 478.
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(a) No duties

As suggested above, there is a scale of fiduciary obligations applicable to resulting trusts, 

according to the circumstances in which they arise. It may be that the innocence of the 

resulting trustee is a circumstance which takes that trust to (or off) the lower end of the 

scale. If this is true, then actions, which would constitute a breach of trust by a knowing 

recipient, are not wrongful for the innocent recipient because both persons are not subject 

to the same trust obligations.

However, the innocent resulting trustee cannot be entirely free of personal 

obligations with respect to the trust property. The trust evolved from the enforcement in 

chancery of personal obligations against the feoffee que use. 53 Although we are past the 

debate over whether beneficiaries have rights in rem as well as rights in personam,^4 it is 

inconceivable that the former could exist without the latter. Every trust necessarily 

"involves the existence of equitable duties imposed upon the holder of the title to the 

property to deal with it for the benefit of another".-"0

Since resulting trusts can arise without the knowledge of the recipients, from the 

moment of their receipt,56 even innocent recipients must be under some form of personal 

obligation with respect to the trust property. Hackney provides the best solution: such 

persons "have only an obligation to restore the property on demand, if still in possession 

of it."57 The minimum duty, applicable to all resulting trustees, is to convey the property 

at the request of the trust beneficiary. With the request comes a degree of knowledge 

which moves the trust up the scale of fiduciary obligations to include a duty to preserve 

the trust property and possibly other duties, depending on the circumstances.

(b) No breach

Another possible approach would be to apply the same duties to innocent and knowing 

recipients (in otherwise similar circumstances), but decide that there can be no breach of 

trust unless the recipient was at least aware of the circumstances giving rise to the

53 Megarrv & Wade, pp. 110-15; Maitland, pp. 28-30.
54 See Cook (1915) 15 Col.L.Rev. 37; A.W Scott, (1917) 17 Col.L.Rev. 269; Maitland, pp. 29- 

32 106-7; Hackney, pp. 21 -7; Scott on Trusts. § 130; Snell's Equity, pp. 23-4; Gray, pp. 47-50.
55 Jacobs' Law of Trusts, p. 9; Scott on Trusts, §2.3; Snell's L(/nit\. p. 89.
* Sinclair v. Brougham [1914] A.C. 398, 421; Re Vmogmdoff [1935] W.N. 68.
5" Hacknc\,p. 167.
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resulting trust. The difficulty with this view is that honest and well-meaning express 

trustees and other fiduciaries can be liable for the unintended breach of their duties. 58 

Liability for breach of trust does not require a guilty mind.

As Lord King C. stated in Keech v. Sandford, strict liability for breach of trust 

"may seem hard'V9 but it can be justified by the express trustee's consent to that task. 

There is a legitimate distinction to be drawn between someone who fails to appreciate the 

duties associated with an office voluntarily undertaken and someone who is unaware of 

that office. Knowing recipients can at least take steps to restore the property to their 

beneficiaries and rid themselves of the fiduciary obligations arising on receipt. A hard 

rule would become oppressive if it imposed liability on innocent recipients, who have 

undertaken no fiduciary duties and are unaware of their possible existence. However, 

these are arguments in support of the (preferable) view that innocent recipients should not 

be subject to the same duties as those who are aware of the circumstances giving rise to 

the resulting trust.

(c) Statutory relief

Dr. Elias suggests that section 61 of the Trustee Act 1925 "offers a viable but as yet 

unexplored base for a change of position defence which is general to trustees."60 That

section states that: 61

"If it appears to the court that a trustee, \\ hether appointed by the court or otherwise, is or 
may be personal!} liable for an\ breach of trust, ... but has acted honestly and reason­ 
ably, and ought fairh to be excused for the breach of trust. . ., then the court may relieve 
him either \\holl\ or parti\ from personal liability for the same."

The onus of proof is on the trustee to demonstrate that he or she has acted honesty 

and reasonably. 62 Honesty alone is not sufficient, so that trustees were not excused for 

leaving trust money with a solicitor who stole it. 63 Trustees may be acting 'reasonably' if 

they observe the same standard of conduct that persons of ordinary intelligence and

58 Keech v Sandford ( 1726) Sel.Cas.T.Kmg 61; ttray v. lord [ 1896| A.C. 44. 51; Regal 
(Hastings) v. Gulliver ( 1942) (1967) 2 A.C. 134; Itotmlman v. Phipps \ 1967] 2 A.C. 46. 

& (1726)Sel.Cas.T.Kmg61,62.
60 Elias, p. 20.
61 Trustee Act 1925, s. 61. Also see Waters, pp. 1025-31.
6- Re Smart \ 1897] 2 Ch. 583, 590.
<* Williams v. Byron ( 1901) 18T.L.R. 172.
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diligence exercise over their own affairs.64 However, Farwell J. stated in Re Lord De 

Clifford's Estate \ (*

"I am not prepared to sa\ that a trustee has acted honestly and reasonably and ought fairly 
to be excused as a trustee merelv on the ground that he has acted in exactly the same way 
with respect to his ou n money. The tact that he has acted with equal foolishness in both 
cases will not justit\ relief under this statute."

Elias suggests that section 61 applies to resulting (and constructive) trustees,66 

but its application to innocent recipients of property belonging in equity to others does 

not appear to have been considered/1" As suggested above/18 innocent recipients ought to 

be able to deal with property they believe to be their own in any manner they choose, 

however foolish. Although this would not be acting reasonably according to Re Lord De 

Clifford's Estate, there is a significant difference between one who has undertaken the 

office of trustee, or at least been aware of its existence, and one who has not. It may be 

that innocent recipients will always have "acted honestly and reasonably and ought fairly 

to be excused" until they become (or ought to have become) aware of the obligation to 

restore the trust property.

In any event, innocent recipients should not have to rely on section 61. It would 

be a reproach to our system of law to require wholly innocent recipients to obtain 

forgiveness for disregarding unsuspected equitable interests. Instead, they should be 

considered not to be in breach of trust obligations of which they had no reason to be 

aware. 69 Although section 61 is designed to save trustees from liability for the unwitting 

breach of their trust obligations, it should left for those trustees who have undertaken that 

office or are at least aware of the circumstances giving rise to it.

C. PRESUMPTIONS AGAINST A WRONGDOER

Another potential consequence of a fiduciary relationship is that, in a dispute between the 

fiduciary and the beneficiary, the court will sometimes resolve evidential difficulties

64 Re Turner 11X97] 1 Ch. 536, 542.
65 (19(K)]2Ch. 707, 716.
66 Elias, p. 20.
67 This issue was raised but a\oidcd, in llatten v. Sociele (ienerale pour Favoriser le De've 

menl tin Commerce et de i/lmlnirie en France SA. [ N83| B.C.L.C. 325, (I W3| 1 W.L.R. 509, 609.
68 At pp. 226-7.
69 Hacknevp. 167.
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adversely to the fiduciary."0 This occurred in Re Hallett's Estate,71 where an agent, in 

breach of his fiduciary obligations, received the proceeds from the sale of his principal's 

property and mixed it with his own funds. The agent was presumed to have expended his 

own money in the account and not that which belonged in equity to his principal.72 This 

presumption was applied by Hobhouse J. in Westdeutsche v. Islington. 73

As discussed above/ 4 the Court of Appeal held in Westdeutsche v. Islington that 

the council was personally liable in equity to repay the money received from the bank on 

resulting trust. At trial. Hobhouse J. had reached the conclusion that the council was 

liable in equity for that same sum, but on the basis that the value continued to survive in 

the hands of the council. The Court of Appeal declined to comment on the correctness of 

this approach, even though it was clear that the money had been "spent by the council on 

its ordinary purposes."^ It is respectfully suggested that the use of presumptions against 

a fiduciary to establish the existence of surviving value was incorrect in the 

circumstances and that a second-measure claim should not have been possible.

Hobhouse J., like the Court of Appeal, relied on Sinclair v. Brougham to find that 

the bank had an equitable proprietary interest in the money paid to the council, which 

gave rise to a fiduciary relationship between the parties. However, contrary to Sinclair v. 

Brougham and Re Diplock (where the recipients were not required to subordinate their 

interests to those of the equitable owners), Hobhouse J. went on to conclude that:"6

"Once the equity has been held to exist the burden of proof is upon the holder of the fund 
to pro\e what has happened to it. . . If the fiduciary wants to sa\ that the rclc\ant 
monies have been dissipated, he must prove that that is the only possible conclusion on 
the c\ idcncc."

His lordship conceded that any attempt by the council to prove that the value no longer 

survived "would almost certainly be an impossible and fruitless exercise."7" Therefore, 

the presumption against the council led to the conclusion that all of its assets were subject 

to an equitable charge in favour of the bank.

70 See Birks, pp. 368-70.
7 1 (1879) 13Ch.D. 696 (C.A.).
72 Ibid 743 Also see /// re Ontwnv [ 1903] 2 Ch. 356.
7^ (1993| 2 Bank.L.R. 159, 186-8; varied, [ W94] 1 YV.L.R. 938 (C.A.).

74 At p. 209.
"-s 11994] 1 W.L.R. 938, 950, per Dillon L.J.
  [1993|2Bank.L.R. 159, 187, 188.
77 Ibid. 188.
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All the cases Hobhouse J. cited in support of this adverse presumption involved 

express trustees acting in breach of trust/ 8 The presumption had not previously been 

applied against an innocent recipient and Sinclair v. Brougham and Re Diplock clearly 

contradict that approach. As the Court of Appeal stated in Re Diplock, it would be 

"inequitable for the true owner of the money to claim priority over the volunteer for the 

reason that the volunteer is innocent and cannot be said to act unconscionably if he claims 

equal treatment for himself."^9

In Re Tilley\ Will Trusts, Ungoed-Thomas J. stated that, "If a trustee mixes trust 

assets w ith his own, the onus is on the trustee to distinguish the separate assets, and to the 

extent that he fails to do so they belong to the trust."80 This principle was applied in that 

case to an express trustee and was stated correctly for that purpose. However, by not 

making any exception for resulting (and constructive) trustees, it has been put too 

broadly. Ungoed-Thomas J. derived the principle from Lupton v. White, where Lord 

Eldon C. set it out in narrower terms as,81

"the great principle, familiar both at la\v and in equit\, that, it" a man. having undertaken 
to keep the property of another distinct, mixes it \\ ith his o\vn, the whole must both at lau 
and in cquit\ be taken to be the property of the other, until the former puts the subject 
under such circumstances, that it may be distinguished satisfactorily, as it might ha\c 
been before that unauthorised mixture upon his part."

Innocent recipients, who become resulting trustees by operation of law. have not 

"undertaken to keep the property of another distinct" and, therefore, the principle in 

Lupton v. White should have no application before they become aware of the obligation to 

restore the property to its provider.

In Lupton v. White, the plaintiff had obtained an injunction preventing the 

defendants, who operated neighbouring lead mines, from working mines under his 

property. The injunction was lifted on the defendants undertaking to account for the lead 

ore removed from under the plaintiff's property. They failed to keep a separate account 

of the lead so removed and had made it impossible for the amount to be determined by 

inspection of the mines. Although there had been "a case of violation of property.

78 Cook v. Addison ( 1869) L.R. 7 Eq. 466; Re Oalway [ 1903) 2 Ch. 356; //; re Tille\\ Will Tmst\ 
[ 1967| Ch. 1179.

T> Re Diplock [1948| Ch. 465, 539.
«> |1967]Ch. 1179, 1183.
*' (1808) 15 Vcs. 432, 436 (emphasis added).
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previous to the injunction", that only give rise to the "right to an account upon ordinary 

principles." 82 Evidentiary presumptions were not made against the defendants until after 

the injunction, when they were in violation of their undertaking to keep the property 

separate. Lord Eldon C. explained:83

"If the parties ha\c been permitted for a long course of years to deal with property as 
their own, considering themschcs under no obligation to keep accounts, as if there was 
any adverse interest, ha\ ing no reason to bclicxe the property belonged to another, though 
it would not follow, that, being unable to give an accurate account, thc\ should keep the 
property, \ct the account would be directed, not according to the strict course, but in such 
a manner as under all the circumstances would be fit."

With respect. Hobhouse J. should not have applied any evidentiary presumptions 

against Islington, which had no reason to suspect that the money was not beneficially its 

own. However, even where that presumption is applicable, it should not be applied to the 

Draconian extent that inevitably produces a charge over all of the resulting trustee's 

assets. 84 As Joyce J. stated in Re Oatway (where an express trustee had improperly 

mixed the trust assets with his own funds), "this rule is carried no further than necessity 

requires, and is applied only to cases where the compound is such as to render it 

impossible to apportion the respective shares of the parties."85 The rule is used solely to 

resolve evidential impossibilities adversely to the wrongdoer whose breach of duty has 

created those impossibilities. It should not allow the plaintiff to claim other assets of the 

recipient in the absence of any evidence connecting them to the plaintiff's input. In the 

words of Lord Mustill in Re Goldcorp Exchange Ltd.:m

"Such a trust or interest would differ fundamentally from those so far discussed, in that it 
would not arise directly from the transaction . ., but would be created b\ the court as a 
measure of justice after the event."

Although his lordship was speaking of the imposition of a remedial constructive trust 

over unrelated assets of the recipient, his observations can be applied to the use of 

fictitious presumptions for the same purpose, as can his criticism that it would give the 

plaintiff "an adventitious benefit devoid of the foundation in logic and justice which 

underlies this important new branch of the law." 8^

82 Ibl j 441 1 per Eldon L.C.
83 Ibid. 443.
84 Goode, (1987) 103 I..Q.R. 433, 446; Burrows, (1993) 143 .V.A..7. 480, 482.
85 |1903|2Ch. 356, 359.
86 |1995| I A.C. 74, 99 (and see 104-5).
8~ Ibid. Also see Re Diptock [ 1 ^48] Ch. 465, 521; Indian Oil Corp. Ltd. v. (ireenMonc Shipping 

C() v 4 | 1988| Q.B. 345; Barlow CYrmr.v ////. Ltd. v. Van^han [ 1992) 4 All E.R. 22 (C.A.); Goodc, (1987)
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D. INTEREST

This final part of the discussion of the potential consequences of the resulting trust 

concerns the court's equitable jurisdiction to order resulting trustees to pay compound 

interest on the money subject to the trust.88 At common law, debts did not carry interest 

unless the parties otherwise agreed.89 This was amended by statute so that courts could 

order simple interest to be paid on debts,90 including restitutionary first-measure claims 

for money had and received.91 Admiralty courts, courts of equity and arbitrators are not 

limited by the statute to awards of simple interest, but have an independent jurisdiction to 

award compound interest.92

Trustees who receive interest on trust property are always chargeable with that 

interest regardless of fault.93 There is normally no liability to pay more interest than they 

have received unless they are in breach of trust for failing to invest the trust property, in 

which case they are liable for the interest that should have been earned.94 Trustees who 

become liable to pay compensation for breach of trust are usually required to pay simple 

interest on that sum.95 However, trustees who misappropriate trust property and use it in 

business may be liable to pay compound interest on the assumption that they have made 

at least that much profit. 96

The purpose of an award of compound interest in equity is (i) to ensure that a 

fiduciary does not make a profit from a breach of his or her obligations and (ii) to 

compensate the beneficiary for the loss caused by the breach. 97 It is not awarded in every 

case involving a fiduciary, but used only sparingly. As Dunn L.J. stated in O f Sullivan v.

103 L.Q.R. 433, 445-7; Birks, pp. 472-3; cf. Space Investments Ltd. v. C.LH.C. Trust Co. (Bahamas) Ltd. 
[1987] 1 W.L.R. 1072 (P.C.).

88 MatHsewich v. Matusewich ( 1978) 4 Fam.L.R. 258; Ciuardian Ocean Cargoes Ltd. v. Banco do 
BrasilSA. (,\'o. 3) (1992] 2 Lloyd's L.R. 193; Westdeittsche v. Islington [1994] 1 W.L.R. 938.

89 London, Chatham and Dover Railway Co. v. South Lastern Railway Co. [ 1893] A.C. 429.
90 Ci\il Procedure Act 1833, s. 28; Law Reform (Miscellaneous Pro\isions) Act 1 L>34, s. 3; 

Supreme Court Act 1981, s. 35A (created by the Administration of Justice Act 1982, s. 15). See Law 
Commission, IMW of Contract: Report on Interest ( 1978, Law Com. No. 88) § 11, p. 3; Techno-Impex v. 
(h'br. Van Weelde Scheepvaartkantoor B.V. [ 1981 ] Q.B. 648, 661 (C.A.).

91 Woolwich Equitable Building Societ\ v. Inland Revenue Commissioners [ 1993] A.C. 70;
Burrows, pp. 30-1.

* See Teclmo-lmpex [ 1981 ] Q.B. 648.
93 Scott on Trusts, §207.1; Snell's Eqnit\. pp. 288-9.
94 Scon on Trusts, §207.1; Snell's Equity, p. 288.
(; -s Scott on Trusts, §207, §207.2; Snell's Equity, p. 288.
96 Scott on Trusts, §207.2; Snell's Equit\, p. 289.
97 Wallersteiner v. Moir (No. 2) \ 1975] Q.B. 373, 388 (C.A.).
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Management Agency & Music Ltd.™

"It is only in cases of breaches of fiduciary duty that compound interest can be awarded, 
since at common law . . . interest cannot be charged on interest. But in equity compound 
interest can be charged where the profits made in breach of fiduciary duty have been used 
in trade."

In \Vallersteiner v. Moir, Buckley L.J. stated that, "The defaulting trustee is normally 

charged with simple interest only, but if it is established that he has used the money in 

trade he may be charged compound interest." 99

1. Innocent Recipients

In WestJeittsche v. Islington, the bank was entitled to simple interest on its common-law 

claim for money had and received, but was able to recover compound interest because the 

council was also a resulting trustee of that money. Hobhouse J. chose not to award 

interest for the period before the defendant council should have been aware of its 

obligation to make restitution. 100 The Court of Appeal overturned this aspect of 

Hobhouse J/s judgment and awarded compound interest from the date of receipt.

There are good reasons why compound interest should not have been awarded in 

Westdeutsche v. Islington, or at least not before the council was aware of the facts giving 

rise to the resulting trust. First, for the reasons stated above regarding liability for breach 

of trust, l01 neither of the two purposes of an award of compound interest (profit stripping 

and compensation for loss) are applicable to innocent resulting trustees. In the absence of 

wrongdoing, the award of interest should do no more than effect restitution of the value 

actually provided to the innocent recipient by the claimant. The 'fiduciary' label is by 

itself an insufficient basis for any other measure of recovery.

The second reason for not awarding compound interest is related to the first. 

Awards of compound interest are based on a presumption that wrongdoing fiduciaries 

en°a°ed in trade have used the misappropriated funds to earn the equivalent of compound 

interest. 102 As Lord Denning M.R. pointed out, this presumption against the wrongdoer

98 (1985] Q.B. 428. 461 (also sec 473-4); Polish Steam Ship Co. v. Atlantic Maritime Co. [ 1985]
Q.B. 41,61 (C.A.).

99 [1975] Q.B. 373, 397.
1°° [1993]2Bank.L.R. 159, 195.
101 Above, pp. 226-8.
102 A.-G. v. Alford ( 1855) 4 DC G.M.&G. 843, 851; Kiirdick v. Garrick ( 1870) 5 Ch.App. 233, 

241 24V \Valler\teiner\\ Moir \ 1975] Q.B. 373, 388, 397; O'Sullivan v. Management Agenc\ & Music 
7^/.'fl985|Q.B.428,473.
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is twofold: m

"On general pnnciplcs I think it should be presumed that the company (had it not been 
deprived of the mone\) \\ould ha\c made the most beneficial use ope'n to it ... Alter­ 
natively, it should be presumed that the \\rongdocr made the most beneficial use of it."

As discussed in the previous section, it is improper to apply to innocent resulting 

trustees adverse presumptions based on misconduct. In Re Diplock* the Court of Appeal 

held that the plaintiffs' personal claims to recover the value of'the improperly distributed 

estate assets did not include interest. 104 The court went on to say that, "The same may 

not however be true as regards the claims in rem, at least where the appellants are able to 

'trace' their proprietary interest into some specific investment." 105 In other words, a 

proprietary second-measure claim against an innocent recipient may include interest 

where it can be proven (and not merely presumed) that interest was actually earned with 

the recoverable property.

2. Changing the Law

The last issue to be considered here is whether equity's discretion to award compound 

interest should be extended to cases involving innocent resulting trustees as well as 

wrongdoing fiduciaries. It has been recognised that simple interest does not provide 

adequate compensation for the loss of the use of money in modern times. 106 It may be 

desirable to routinely allow compound interest on restitutionary claims where it is an 

accurate measure of the enrichment obtained at the expense of its provider. This seems to 

be the approach taken by the Court of Appeal in Westdeutsche v. Islington. Leggatt L.J.

stated that: 1(r

"The use of £2.5m. was needed by the council, \vas acquired by them as what thc\ 
believed was a legitimate alternative to a loan, and was \\orth to them \\hat thcv would 
ha\c had to pa\ in interest to borrow that sum. Since they have paid no interest on it, the 
\alue to them of the use of the money has been the amount of such interest at the rates 
current from time to time and compounded."

The value of the benefit includes the cost of borrowing where it is proven that the 

recipient would have borrowed the money in any event. However, that is not necessarily 

true in other cases. Recipients may prefer not to have the money at that rate of interest or

Wallersteiner v. Moir \ 1975) Q.B. 373, 388.
[ 1948] Ch. 465, 507; citing Gillins v. Steele ( 1818) 1 Suansl. 200.

Ibid. 517.
1()fl Teclmo-Impe.v [ 19811 Q.B. 648, 665; Bou les & Whelan. (1985) 48 M.I..R. 229. 
1(r7 [ 1994| 1 W.L.R. 938, 954-5 (also sec 950-1).
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may have used it differently had they known of the liability to pay such interest. They 

should be permitted to subjectively devalue the benefit provided by the use of the 

money, 1()8 in which case their enrichment would include only the money received and 

any interest they have actually earned or saved.

A great difficulty with the award of interest in Westdeutsche v. Islington is that the 

Court of Appeal has propounded a change in the law without due attention to that fact. 

Awards of compound interest had been exceptional in equity (even among claims against 

wrongdoing fiduciaries), but \Ve\tdeutsche v. Islington makes it possible in all cases 

involving the receipt of property belonging in equity to another, regardless of the 

recipient's fault. Compound interest was awarded against a resulting trustee in two other 

cases, but there were other circumstances justifying those awards.

In \latuse\\-ich v. Matusewich, w) the Family Court of Western Australia ordered a 

husband to pay compound interest on the proceeds from the sale of the matrimonial 

home, which he held on resulting trust for his wife, but had used to purchase a 

commercial fishing boat. He was aware of his wife's interest in the home and this was 

an ordinary exercise of the equitable jurisdiction to award compound interest against a 

fiduciary who knowingly misappropriates trust funds for use in trade.

In Guardian Ocean Cargoes Ltd. v. Banco do Brasil S.A. t\o. 3), 1 10 the plaintiffs 

had paid $600.000 to the bank to be used in a possible refinancing arrangement the 

parties were negotiating. The negotiations failed after several years and the plaintiffs 

were entitled to a refund of their payments as money had and received on the basis of 

failure of consideration. Hirst J. also held that the failure gave rise to a Qiiistclose trust 

and, as trustee, the bank was liable to pay compound interest. The Court of Appeal 

overturned that aspect of the judgment and, therefore, the plaintiffs were only entitled to 

simple interest under the Supreme Court Act 1981.

Hirst J. rejected the bank's "submission that compound interest is only to be 

awarded in exceptional cases where the defendant is guilty of serious misconduct." 111

Sec Birks, pp. KW-14. Seep. 112abo\c. 
(1978)4Fam.L.R. 258. 

IK) [iw2| 2 Lloyd's L.R. 193; rc\ 'd in part 11W4| 2 Lloyd's L.R. 152 (C. A.).
I' 1 Ibid. 198.
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His lordship decided that the bank's culpability was irrelevant and held that an award of 

compound interest was appropriate because the bank was "essentially engaged in 

investment business, and must be presumed to have used the money for normal banking 

purposes as part of its working capital, and thus to have been in a position to earn 

compound interest." 112

It is important to note that the presumption was not justified by any wrongdoing, 

but was the proper conclusion to be drawn from the facts. The bank was aware that the 

payment \\ as conditional and invested the money in a New York bank account. It had 

lost all records of the interest it had earned with the money and Hirst J. accepted expert 

evidence of the interest the bank would have received in New York, including the fact 

that interest would have been compounded quarterly. Nevertheless, his lordship awarded 

interest compounded annually, i.e. less than the interest actually received by the bank. 

The award was no greater than the income earned with the trust property and therefore 

entireh appropriate against an innocent recipient.

The Law Reform (Miscellaneous Provisions) Act 1934. which was enacted 

following a report of the Law Revision Committee, 113 expressly excluded "the giving of 

interest upon interest". 114 In 1978. The Law Commission recommended changes to the 

1934 Act. but rejected a statutory discretion to award compound interest.' L>> This resulted 

in an addition to the Supreme Court Act 1981 authorising awards of "simple interest" 

only. 116 Although The Law Commission recommended the preservation of the equitable 

jurisdiction to award compound interest, this was on the understanding that it was only 

possible in "the case in which a person, acting in breach of a fiduciary duty, makes a 

profit for himself out of the misuse of funds." ir The expansion of this equitable 

jurisdiction, as advocated in Westdeutsche r. Islington, would neatly side-step the 

recommendations of The Law Reform Commission and Parliament's interventions in this

I" 2 Ibid. 199.
1 ^ Second Interim Report ( 1934, Cmnd. 4546); sec La\\ Commission. Law oj Contract: Report 

on Interest (1978, Law Com. No. 88) sSs 142-4. pp. 42-3.
1 14 Law Reform (Miscellaneous Prm isions) Act 1934, s. 3( 1 )(a).
' I* Law Com. No. 88, §85. §§ 150-<V
1 "' Supreme Court Act 1981, v 35A.
1 I" La\\ Com. No. 88. § 154, p. 46.
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area. There are arguments for and against such a move. but. at the very least, the change 

should not be made without due consideration of what is involved.

E. SUMMARY

The fiduciary obligations associated with a resulting trust depend on the situation in 

which the trust arises. The resulting trust on the failure of a prior express trust normally 

attracts the same duties that applied to the failed trust. The innocent recipient of property 

belonging in equity to another should only be subject to a duty to convey it at the 

beneficiary's request. There should be no liability for breach of the fiduciary obligations 

associated with the resulting trust before the trustee becomes aware of the circumstances 

giving rise to that trust.

Courts should not use the existence of the resulting trust as a basis for draw ing 

adverse evidentiary presumptions against the trustee. These are only justifiable in cases 

of wrongdoing, i.e. where the resulting trustee has knowingly breached the trust 

obligations. Resulting trustees should not be liable to pay any more interest than actually 

earned or saved with the trust property, unless they use the trust property in trade with 

knowledge of the circumstances giving rise to the trust.



CONCLUSION

The resulting trust and its place in the law of restitution have been explored and the 

conclusions can be briefly summarised. There are two requirements for every resulting 

trust: (i) a transfer of property (ii) in circumstances in which the provider of that property 

did not intend to benefit the recipient. The property may be any interest in any type of 

property or asset, so long as it is capable of being the subject of a trust. The provider may 

be a previous owner of the property in question or someone who has contributed to the 

recipient's acquisition of that property.

The fact that the provider did not intend to benefit the recipient is presumed 

(i.e. there is a presumption of resulting trust) where the recipient has not provided all of 

the consideration for the acquisition of the property, except in two situations. First, 

equity presumes that a gift was intended if the provider was the recipient's husband or 

father (or possibly mother) or stood in loco parentis to the recipient (i.e. there is a 

presumption of advancement). Secondly, the Law of Property Act 1925 may prevent the 

presumption of resulting trust from arising where the property is land and the provider 

was its previous owner. In cases where the presumption does not apply, the resulting 

trust is still possible if it is proven that the provider did not intend to benefit the recipient.

All resulting trusts effect restitution of what would otherwise be the unjust 

enrichment of the recipient. They are created neither by the consent of the recipient nor 

by the intention of the provider to create a trust. The resulting trust is not mereh the 

passive preservation of the provider's pre-existing property interest, but is one of equity's 

active responses to non-voluntary transfer. Non-voluntariness is a difficult issue, but any 

defect in or qualification of the intention to benefit the recipient, which gives the provider 

a right to restitution, should also give rise to a resulting trust, so long as the property 

remains identifiable and the recipient has not obtained the unfettered beneficial 

ownership of that property before the right to restitution arises.
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This final chapter considers three aspects of the law of trusts and law of restitution 

which are affected by these conclusions: (i) the classification of trusts, (ii) proprietary 

restitution and (iii) defences to restitutionary claims. It then looks at the way forward.

A. CLASSIFICATION OF TRUSTS

Classification is not merely an academic process carried on for instructional purposes. l It 

allows us to see the similarities which connect apparently different situations, thereby 

enabling the consistent application of rules to persons who are, in essence, similarly 

situated. Conversely, it exposes important distinctions between apparently similar 

situations, thereby providing a logical basis on which the application of the rules can 

diverge where appropriate. As suggested at the beginning of this thesis, 2 it is possible to 

classify trusts in a number of different ways, but the most useful would be to relate them 

to the events which are the primary causes of other legal responses. Confusion over the 

events which give rise to resulting and constructive trusts has made that task difficult, if 

not impossible. In Explaining Constructive Trusts, Dr. Elias went a long way towards 

achieving that goal, by identifying the primary aims which motivate constructive trusts. 

A proper understanding of resulting trusts would place the goal within reach. The 

purpose of this section is not to justify the divisions we find in other areas of the law 

(which are, and are likely to remain, controversial^ nor to provide a comprehensive 

framework for the law of trusts. It is primarily intended to locate the resulting trust 

within the law of trusts according to the events which give rise to them.

1. Intention and Consent

The most common method of dividing the law of trusts is according to w hether they are 

created by the intention of the parties or by operation of law.4 It is generally accepted 

that express trusts are the product of intention and constructive trusts are not. However, 

uncertainty over the resulting trust has made it difficult to locate that trust on one side or

1 CI. Birks, pp. 1-6; Ati>ah, pp. 48, 52.
2 At pp. 6-7.
' Sec Birks, (1983) 36 f./,./'. 141; Burrows. (1983) 99 L.Q.R. 217; Ati\ah, pp. 10-56. 
4 See Costigan, (1914) 27 Hurv.L.Rev. 437; l.ewin on Trusts, p. 6; Waters, p. 17; Scott on Trusts, 

S2.1; Gardner, p. 225\SnelI'x l^uifv. p. 101; Modern I:qui1\\ p. 71; Parker c< Mellows, p. 27.
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the other and, in Re VarkJervell's Trusts (No. 2j,5 that difficulty was met by dividing the 

trust according to the judgment of Solomon/'

The division between express trusts, on the one hand, and resulting or 

constructive trusts, on the other, has been preserved over the years by the statutory 

provisions which require express trusts of land to be made in writing and exempt 

resulting and constructive trusts from that requirement. 7 This has led to the suggestion 

that there are no further meaningful divisions to be made.8 However, with respect, it 

would be a remarkable jurisprudential failure if the only conclusion we could reach about 

the events which give rise to trusts is that some trusts are created by the intentional acts of 

the parties and the remainder are not. As discussed below, even this division is not 

entirely secure and we would be left with a pragmatic classification that merely hives off 

trusts of land which require writing. There is utility in classifications which relate trusts 

not just to intentional acts, but to other causative events as well.

(a) Express trusts

All express trusts are fundamentally dependent on the intentions of the parties. The 

settlor defines the beneficial interests and controls the nature and extent of the trustee's 

obligations, while the trustee must consent to that office. Although express trusts occupy 

the central position within the law of trusts, a comparison with the law of obligations 

reveals that its closest counterpart (a bare promise) occupies a relatively minor part of 

contract law. Apart from deeds under seal, a promise is not normally enforceable without 

some consideration flowing from, or detrimental reliance by, the promisee.9 Turning 

back to the law of trusts to see which trusts respond to the combination of the provider's 

intention and the recipient's consideration, reliance or expectation, reveals that this role is 

filled by the constructive trust (see below).

-s [ 1974| Ch. 269; sec abo\ c, p. 44 IT.
6 1 Kings 3 : 16-28.
7 Statute of Frauds 1677, ss. 7, S; replaced by Law ot Propcrtv Act 1925, s. 53; sec Mcgarn & 

Wade pp. 478-9; Hackncv, pp. 146-7.
8 Sec f;/s.vm« v'(,i^in,o [ 19711 A.C. 886, 905; Hackncv, p. 147.
c; Sec Hackney, pp. 116-7; Atiyah, pp. 10 IT., 179 IT.; Baker, An Introduction to /:>/»//.v// L 

HiMor\ ( 1990, 3d cd.) pp. 360-400.
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(b) Resulting trusts

The role of intention in resulting trusts is a negative one. The primary question is always 

whether the provider intended to benefit the recipient and not whether he or she intended 

to create a trust. The latter question is relevant, of course, to whether the provider has 

succeeded in creating an express trust, but its relevance to the resulting trust is only as an 

indication of a lack of intention to benefit the recipient. 10 Although a resulting trust may 

be identical to an express trust which the provider intended, but failed, to create, this is 

fortuitous because the facts which give rise to a resulting trust and define its content (the 

unjust enrichment of the recipient) are different from those which create and define an 

express trust (the intentional actions of the settlor).' [

(c) Constructive trusts

Constructive trusts are often treated as a breed apart because (it is said) they are the only 

trusts for which intention is irrelevant. 12 On closer inspection, however, this turns out to 

be a comparison of apples and oranges. When speaking of the role of intention in the 

creation of express and resulting trusts, commentators focus on the intention of the settlor 

or provider of the property but, when considering the constructive trust, look instead to 

the intention of the trustee. It is true that express trusts require the consent of the trustees, 

but thev do not fail for lack of a trustee and the intention which creates and defines the
•^

express trust is the settlor's. The intention of the resulting trustee, like that of the 

constructive trustee, is normally entirely irrelevant. 13

As Elias points out, many constructive trusts further the aim of perfecting a 

"choice to dispose of one's options in favour of another person". 14 For example, the 

content of constructive trusts imposed to enforce secret trusts, 1 -"" mutual wills 16 or 

common intentions regarding the ownership of family homes'" is primarily dependent on

10 Hod%son v. Marks [1971] 1 Ch. 892 (C.A.).
11 Abmc, pp. 1 17-19.
12 Costigan (1914) 27 Harv.L.Rev. 437, 448-50; Oaklc\. Constructive Trusts ( 1987, 2d cd.) pp. 

1, 15 (but see p. 1, fn.' 1); Scon on Trusts, §462.1; Snell's Equit\, p. 101; Parker & Mellows , p. 27.
13 Abo\e, pp. 39-42.
14 Elias, p. 9.
15 Eg. /// re Bo\es (1884) 26 Ch.D. 53 1; Hlackwell v. filackwell \ 1929] A.C. 318.
16 E.g. In re Dale [1993] 3 W.L.R. 652; sec Waters, pp. 412-25.
17 Eg. (irant v. Edwards [1986) Ch. 638(C.A.).
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the intentions of the parties. It is not suggested that these trusts are intentionally created. 

Nevertheless, the facts to which they respond are (i) an intention to dispose of property in 

favour of another and (ii) the inducement of or reliance on that intention. 18 This reveals 

that these constructive trusts have more in common with contractual obligations than do
o

resulting trusts. A further example is provided by the constructive trust of land which is 

subject to a specifically enforceable contract of sale. 19 Again, the trust depends upon the 

intentions of the parties: in this case, a promise to dispose of property, for which the 

recipient has provided valuable consideration.

Even where a constructive trust responds to a breach of fiduciary duty and 

removes the improper gains the fiduciary has made thereby,20 intention is not entirely 

irrelevant. As discussed below, the trust transfers the wrongfully obtained profits to the 

victim of that wrong, even though none of the parties involved intended to create a trust. 

However, the victim's consent to the wrongdoer's conduct would normally provide a 

defence to the claim, unless there was some vitiation or qualification of that consent or a 

policy reason for ignoring it. 21 The various roles played by intention in cases of con­ 

structive trusts are clearly different from the role it plays for the resulting trust. Rational 

distinctions based on intention can be drawn between these two categories of trust, but it 

cannot be done on the basis that intention is relev ant in one category, but not the other.

2. Unjust Enrichment (by Subtraction)

The trusts in this category are responding not to the intention or consent of the parties, but 

to the unjust enrichment of one person at the expense of another. They cause that 

enrichment to be given up to that other and are, by definition, restitutionary. There are 

two ways in which an enrichment may be at the expense of another: (i) because it was 

subtracted from or provided by that other or (ii) because it was acquired by doing a 

wrong to that other. In the latter category (discussed below under the heading 'Wrongs'), 

the wrongful conduct is an essential part of the events giv ing rise to the trust. In the

18 Elias, pp. 56-66; Gardner, pp. 225-S, 231-2.
19 E.g. .S'/u/ii- v. l''o\ter ( 1872) L.R. 5 H.L. 321; sec Elias, pp. 50-6; Gardner, pp. 230-2.
20 E.ii. Reyil (Hasting) Ltd. v. (inlliver(\^42) \ 1967] 2 A.C. 134.
21 Lock/iari v. Reillv ( 1S56) 25 L.J.Eq. 697; /// re A///////.? f s Settlement 7ms/s |1964| Ch. 303. 

335-S (C.A.); Hoarihmm v. riiipps [1967) 2 A.C 46, I 17; Snell\ /*/////v, p. 294.
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former category (discussed here) the events which give rise to the trust are (i) an 

enrichment of the trustee, (ii) which was subtracted from or provided by the trust 

beneficiary, (iii) in circumstances which render that enrichment unjust. In most cases, the 

enrichment is unjust because the beneficiary did not intend to benefit the trustee in the 

circumstances (i.e. the main 'unjust factor' is non-voluntary transfer), but there may be 

cases where restitution is available on another basis, such as unconscientious receipt or 

public policy. 22

All resulting trusts belong in this category. Is the converse true: are all the trusts 

which respond to this category of events resulting? The express trust has no role to play 

because it is always created and defined by the settlor's intention. Can the constructive 

trust apply? These questions may surprise, even now, because it has been so commonly 

assumed that the trusts operating in this category are constructive. However, the majority 

(if not all) of the events which give rise to trusts in this category are non-voluntary 

transfers. It turns out that these are the events which give rise to resulting trusts. This 

realisation leads to two main questions. First, should all trusts responding to non- 

voluntary transfer be classified as resulting (i.e. is the primary trust in this category 

resulting)? Secondly, are there events in this category, other than non-voluntary transfers 

of property, which give rise to trusts and, if so, are those trusts resulting (i.e. is the only 

trust in this category resulting)?

(a) The primary trust

It is suggested that any trust which responds to non-voluntary transfer is resulting and 

should be recognised as such. The classification 'resulting' is far more precise, 

descriptive and useful than the amorphous 'constructive', in much the same way that 

'dolphin' compares to 'marine animal'. The 'resulting' classification tells us that the 

trust property was provided to the resulting trustee by the trust beneficiary and is being 

returned because the beneficiary did not intend the trustee to receive it beneficially. In 

contrast, the 'constructive' label tells us only that the trust in question was not expressly

22 Birks, (1990) 16 Qld.I.J. 1,21; Birks & Chambers, Restitution Research Resource 1994, p. vii.
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created. 23 Sadly, it does not even indicate whether the trustee ever held property in trust 

or is merely under a personal liability to account as if he or she had. 24

It is commonly assumed in North America that the trust operating in this category 

is constructive. That position is secure in the U.S.A. for two main reasons: (i) the 

relatively long history and wide acceptance of the constructive trust as a proprietary 

remedy for unjust enrichment25 and (ii) the restricted role of the resulting trust (caused by 

the statutory abolition of resulting trusts in several states26 and the fact that the 

presumption of resulting trust has never been applied to gratuitous transfers). 27 

Notwithstanding the American preference for constructive over resulting trusts, the 

logical distinction between the two is not entirely clear in the U.S.A. According to the 

Restatement of the La\v of Restitution:^

"A resulting trust arises where a transfer of property is made under circumstances which 
raise an inference that the person making the transfer or causing it to be made did not 
intend the transferee to ha\c the beneficial interest in the property transferred. A 
constructs c trust is imposed not because of the intention of the parties but because the 
person holding the title to property would profit by a wrong or uould be unjustly 
enriched if he \\erc permitted to keep the property."

This does not provide a basis for distinction where the enrichment in question is unjust 

precisely because the provider did not intend to benefit the recipient (i.e. most of the 

category under discussion). 29

Canada made its conversion to the American approach in a series of family 

property cases decided by the Supreme Court of Canada30 in the wake of Pettitt v. Pettitt 

and Gissing v. G/.svm^.31 The issues were presented as a conflict between the English 

'common intention* resulting trust and the American "remedial' constructive trust. 

However, this juxtaposition turns out to be false. It is recognised (outside Canada, at 

least) that a 'common intention' in this context leads more often to constructive than

23 See Birks, in Birks, l-rontiers of Liability, \ol. 2 (1994) 214.
24 See pp ''09-13 aboxe; Gardner, in Birks, frontiers of Liability, \ol. 2 (1994) 186, 1S6-7.
25 See Seav'cv & Scott, (1938) 54 L.Q.R. 29, 40-5. 
*> Sec Scott on Trusts, §440.2-*44U4.
27 Ibid. §405. Seep. 16abo\e.
28 Restatement oj Restitution, § 160, p. 642.
2<; Palmer notes the potential for confusion: The Ui\v of Restitution, \ol. 2 (197S) §6.7. p. 61.
30 Murdoch v Murdoch (1973) 41 D.L.R. (3d) 367; Rathwell v. Rathwell ( 1978) 83 D.L.R. (3d) 

289' rettkus v. Decker ( 1980) 117 D.L.R. (3d) 257. See Waters, pp. 346-57.
31 |1970] A.C. 777; [1971] A.C 886.
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resulting trusts 32 and, in many family property cases, the court is not reversing unjust 

enrichments subtracted from the plaintiff, but fulfilling relied-upon expectations. 33 

Nevertheless, the Supreme Court said it was rejecting the resulting trust in favour of a 

constructive trust based on unjust enrichment, thereby leaving the restitutionary role of 

the Canadian resulting trust in doubt. Though doubtful, it remains possible. The 

forgotten Canadian cases which are cited above in support of that role^4 have not been 

overruled or re-classified and two Canadian commentators have noticed the connexion 

between resulting trusts and restitution. 35

The resulting trust has been treated more favourably on this side of the Atlantic. 

There are certainly no impediments to the recognition of the resulting trust's proper role 

in the law of restitution. Trusts are often declared in cases of unjust enrichment (by 

subtraction), but seldom classified, and, despite the efforts of Professor Waters. 36 the 

North American approach is still viewed here with scepticism.3" Thanks to Sinclair v. 

Brougham ,38 and more recently to El Ajou v. Dollar Land Holdings /?./.c. 39 and 

Westdeutsche Bank \\ Islington L.RC.,40 the resulting trust is recognised as a response to 

what can be described as "unjust enrichment by subtraction'. These developments have 

not been matched in Australia and New Zealand. However, the resulting trust has not 

been adversely treated down under and Gummow J. (of the High Court of Australia) has 

recognised extra-judicially the restitutionary role of the resulting trust. 41

There is still a tendency to classify as constructive those trusts which reverse 

unjust enrichment, even though the courts did not made that classification themselves. 

The treatment of Chase Manhattan Bank \.A. v. Israel-British Bank (London) Ltd. 42 is a

32 Above, p. 42.
33 Sec Hanmsartner v. liaumyirtner ( 1987) 164C.L.R. 137; dillies v. Keoi>h 11989) 2 N.Z.L.R. 

327 (C A )  Waters pp. 357-61; Elias, p. 157; Scanc, (1991) 70 Can. Bar Rev. 260; Gardner. (1993) 109 
I..Q.R. 263; Parkinson, (1993) 43 U.T.LJ. 217; Eekelaar, in Birks, frontiers of Liabilit\, vol. 2 (1994) 204.

34 See pp. 25-6abo\c.
35 Waters, pp. 374-5; Scane, (1991) 70 Can. Bar Rev. 260, 264-5.
36 Waters, The Constructive I rust (1964).
37 See the three essa\s b\ Waters, Gardner and Birks, all in Birks, Frontiers of Liability, vol. 2 

(1994) at pp. 165, 186 and 214, respectively. 
3«[1914| A.C.398.
39 [ 1993| 3 All E.R. 717; res 'd [ 1994| 2 All E.R. 685 (C.A.).

40 11994| 1 W.L.R. 938 (C.A.).
41 Gummow, in Finn, /:'.s v/y.v on Restitution ( 1990) 47, 82-5.

42 119811 Ch. 105.
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glaring example. Goulding J. declared that the recipient of a mistaken payment was a 

trustee for its provider and many commentators have classified or treated it with 

constructive trusts. 43 However, an important question in that case was whether there was 

any conflict between English and New York law on the subject. His lordship recognised 

that a constructive trust would arise under New York law, but refused to classify the 

English response as such. Instead, Goulding J. relied on Viscount Haldane L.C.'s speech 

in Sinclair v. Brougham to conclude that "a person who pays money to another under a 

factual mistake retains an equitable property in it". 44 Viscount Haldane L.C. classified 

that interest as a resulting trust and, since Goulding J. refused to call it constructive when 

invited to do so, there is no reason to assume otherwise.

(b) The only trust?

It is suggested above that all trusts which respond to non-voluntary transfer are resulting 

and. therefore, the resulting trust is the primary proprietary response to unjust enrichment 

(by subtraction). The issue here is whether the resulting trust is the only trust responding 

to this category of events. There are two situations which belong in this category of 

unjust enrichment, but do not involve non-voluntary transfers of property: (i) where the 

enrichment is something other than property or assets capable of being the subject matter 

of a trust (e.s. services) and (ii) where the reason for restitution is something other than 

non-v oluntariness (e.g. unconscientious receipt). Can these events give rise to trusts and, 

if so, are those trusts resulting or constructive?

i. Other enrichments

In all cases of resulting trust, the enrichment to the recipient is the acquisition of property 

and it is that property (or its substitute) which is held in trust for the provider. This is not 

to be confused with the provider's contribution to the purchase price, which can be any 

consideration (including farm animals, promises to pay or the performance of services)45 

provided to a third party in exchange for the property provided to the recipient. However,

43 Waters pp. 387-97; Elias, p. 2 (but see p. 68, In. 89); Maddaugh & McCamus, p. 95 ; Burro\\s, 
p. 36; Golf & Jones', p. 130; Birks & Chambers, Reslilution Research Resource 1994. p. 48.

44 |1981] Ch. 105, 1 19. 
4:> Abo\e, pp. 14-15.
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the provision of that same consideration directly to the recipient will not give rise to a 

resulting trust over other property owned by that recipient. In that case, any trust of the 

other property is responding to the parties intentions or expectations regarding its 

ownership and is therefore either express or constructive (and not restitutionary).

Other enrichments can give rise to other restitutionary responses (e.g. quantum 

mentit), but they do not give rise to trusts in the absence of relied-upon intentions or 

expectations. In family property cases, courts often impose trusts over family homes and 

other family assets for the benefit of a party to the relationship who has detrimentally 

relied on expectations or intentions that he or she would acquire a share in that property. 

It is not essential that the detriment corresponds to the trust property, thus revealing that 

the intentions or expectations of the parties are the primary events which give rise to the 

constructive trust in this context and define its content. 46

Some confusion over this issue is caused by the persistent Canadian treatment of 

family property cases under the guise of unjust enrichment. However, even where the 

value of the property subject to the trust is equivalent to the value of the services 

provided by the trust beneficiary, 47 that trust cannot be explained solely as a response to 

that unjust enrichment. In other words, the court may choose the quantum of the 

response by reference to the unjust enrichment (usually on a rough-and-ready basis), but 

neither the proprietary nature of the response nor the selection of the property subject to 

the trust are referable to the "unjust enrichment by subtraction'. Despite the stated 

Canadian preference for an unjust enrichment analysis, the events giving rise to those 

trusts necessarily include detrimental reliance on expectations or intentions regarding the 

ownership of the property in question.48

ii. Other unjust factors

Whether (and how) trusts might respond to subtractive enrichments, which are unjust for 

some reason other than non-voluntariness, is a difficult issue, made worse by a more

46 Birks, in Birks, frontiers of Liability xol. 2 ( 1994) 214, 221-2.
47 E g. Peter v. Hehlow [ 1993| 1 S.C.R. 980; 101 D.L.R. (4th) 140; noted Farquhar, (1993) 72 

Can Bar Rev 538" sec Birks, in Birks, frontiers of Liability, \ol. 2 (1994) 214. 219.
48 E g Pettkiix v. Becker ( 1980) 117 D.L.R. (3d) 257, 274; sec Gardner, (1993) 10^ L.Q.R. 263.
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general uncertainty over the existence and operation of these other unjust factors. Some 

of the controversies, such as the debate over free acceptance, 49 are irrelevant to the 

present discussion, because the unjust factor, if it does exist, gives rise to only personal 

responses. However, other unjust factors can be involved in cases where the prov ider of 

property is seeking its restitution. Unconscientious receipt provides a useful example. In 

Louth v. DiproseS0 a man had purchased a house for a woman with whom he was 

infatuated. She had caused him to make that gift by unconscientiously manipulating his 

emotions and he was entitled to recover it. As suggested above, M an essential part of a 

claim of this nature is a degree of non-voluntariness, which should be sufficient to attract 

the resulting trust. If, however, this is incorrect and non-voluntariness is not required, 

then the trust response is brought into doubt. 52

It is difficult to understand why a provider of property should be entitled to 

restitution (let alone a trust) if he or she intentionally, with neither impairment of 

judgment nor qualification, caused the beneficial ownership of that property to be 

transferred to another. Even in cases of restitution for wrongs, the victim's consent to the 

enrichment is a complete defence to the claim.^ If restitution is available in such 

circumstances, then the courts will have to work out whether it should be personal or by 

way of trust and, if the latter, then whether the trust is (i) a resulting trust extended to 

respond to unjust factors other than non-voluntary transfer, (ii) a constructive trust 

responding to subtractive unjust enrichment or (iii) a constructive trust responding to the 

recipient's wrongful conduct (as discussed below). It is suggested that such a trust would 

be best understood as a response to a wrong (but much better would be the recognition 

that non-voluntariness is a key factor in these circumstances).

3. Wrongs

In this category, the primary event to which the trust responds is the wrongful conduct of

49 See Burrows, (1988) 104 I..Q.R. 576; Birks, in Burrous, /:'.ss^vs on the Law of Restitution
(1991) 105.

50 (1992) 175C.L.R. 621.
-S1 At pp. 162-3.
52 As discussed above at p. 163-4, members ol the Full Court o! South Australia \\crc concerned 

v\ hcthcr a trust \\as an appropriate response.
-^ See p. 245 abo\ c.
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the trustee. The central example here is the unauthorised profit by fiduciaries in breach of 

their duties. 54 The trust imposed in this situation effects restitution of that profit to the 

persons to whom the fiduciary duties were owed (i.e. the victims of the wrong). There is 

an important division between this and the previous category.^ Although restitution is a 

response in both categories, the causative events are different. In the previous category, 

the trust is generated by the unjust enrichment (subtracted from the trust beneficiary) 

and, like all responses to unjust enrichment, is necessarily restitutionary. Here, the 

primary event is the wrong. Although the trust is also restitutionary, because it requires 

the trustee to give up an unjust enrichment (a gain made by wrongdoing), there are other 

responses to wrongdoing, such as the liability to make compensation for losses.

Express and resulting trusts have no role to play in this category. This is the 

central and exclusive domain of the constructive trust. Although resulting trusts can arise 

in cases where the trustee has acted wrongly, they never arise in response to that wrong. 

In such a case, the resulting trust is possible because the facts present two causes of 

action: a gain made by wrongful conduct (generating a constructive trust) and a 

subtractive unjust enrichment (generating a resulting trust).56

4. Ellas' Thesis

In Explaining Constructive Trusts, Dr. Elias proposes what he calls 'the third thesis'. He 

rejects both 'the radical thesis', which seeks to explain all constructive trusts as responses 

to unjust enrichment, and 'the sceptical thesis', "that there is no coherent general scheme 

for resolving the problems of classification and justification which the rules on 

constructive trusts raise". 57 In its place, Elias suggests that all constructive trusts further 

one or more of three aims: (i) perfection of one's "choice to dispose of one's options in 

favour of another",58 (ii) restitution of surviving gains made through another's loss or 

(iii) reparation of losses inflicted on a trust estate. His organisation, according to the aims 

w hich constructive trusts further, is similar to, but distinct from, the approach used here

54 Keech v. Sandford ( 1726) Scl.Cas.T.King fil-Jioardnuw v. rhipps [1967] 2 A.C. 46.
55 Birks, (1990) 16 Qld.I.J. \ ; L.D. Smith, (1992) 71 Can. Bar Rev. 672; Burrous. p. 376 IT.
56 Sec pp. 126-7 ubo\c.
5" Elias, p. 150.
58 Ibid. 9.
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of relating trusts to the events to which they respond. This shift of focus (from response 

to event) produces a different alignment of the subject matter. Another major difference 

is, of course, produced by the different scope of the two inquiries. Elias" task was the 

rationalisation of the rules governing constructive trusts and it is understandable that he 

treats, as part of that task, the work ascribed here to resulting trusts.59

(a) The perfection aim

The perfection aim can be matched to the causative events of intention and consent, but 

not to unjust enrichment or wrongs. Secret trusts provide a good example. Where a 

testator disposes of property, in the belief that the recipient will hold that property for the 

benefit of a third party, the court will often enforce a trust for that third party, even 

though the formal requirements for testamentary dispositions are not met.60 In contrast, 

the failure to meet the formal requirements for an inter vivos trust for a third party will 

usually produce a resulting trust. In both cases, the intention to benefit the third party 

reveals a lack of intention to benefit the recipient and, therefore, the recipient would be 

unjustly enriched if allowed to retain the property. However, the secret trust, which 

carries the property on to the third party, cannot be explained solely by reference to the 

unjust enrichment.61 The events giving rise to that trust necessarily include the positive 

intention to benefit that third party. There are no convincing reasons to give effect to 

similar intentions where the disposition is inter vivos and the restitution of the unjust 

enrichment would allow the provider to perfect the intended disposition if so desired. 62

(b) The restitution aim

It is here that Elias' thesis produces a different organisation from the approach based on 

causative events. This is to be expected because restitution is a response to two distinct 

events: unjust enrichment (by subtraction) and profit from wrongdoing. Both events are

59 Elias does note the possible role of the resulting trust at pp. 17, 72, 107, 111, 162-3.
(i® See Gardner, pp. 80-7; Clark & Ross Mart) n, Theobald on Wills ( 1993. 15th cd.) pp. 106-1 2.
61 But cf Birks pp. 64-5, 135-6, u here secret trusts are treated as examples of 'interccptive 

subtraction' from the intended third party. Unless the third party is otherwise entitled to the propcrh, the 
trust in his or her favour can onl\ be explained as perfection ol the testator's choice; see Gardner, pp. 225- 
8-LD Smith, (1991) 11 OJ.I..S. 481; Burrows, pp. 4>54.

62 Cf. Youdan, [19S4] C.LJ. 267; Fcltham, 11987] COHV. 246; Youdan, [198S| Conv. 267; Scott 
on Trust*, §55. 1; Gardner, p. SI.
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treated by Elias (under the respective labels of "pecuniary losses' and 'non-pecuniary 

losses') as giving rise to constructive trusts furthering the restitution aim. As suggested 

above, there are valid reasons for treating these trusts separately according to the events 

producing them. When that is done, it turns out that the trusts responding to (subtractive) 

unjust enrichment are primarily (if not always) resulting. Constructive trusts still further 

the restitution aim, but in response to wrongdoing.

(c) The reparation aim

It might be assumed that a re-organisation of trusts based on causative events would bring 

together, as responses to wrongdoing, those constructive trusts which further either the 

restitution aim or the reparation aim. However, on closer inspection, it turns out that 

there are no actual trusts which further the reparation aim, but only those cases where 

someone is personally liable to account 'as a constructive trustee'. The cases Elias places 

here are also commonly known by the names 'knowing assistance' and 'knowing 

receipt'/^ When organised by causative events, the liability for assisting a breach of trust 

belongs with constructive trusts as a response to wrongdoing, while the liability for 

receiving trust property belongs with resulting trusts as a response to unjust enrichment. 

Elias treats them together, under the reparation aim, because he views the imposition of 

first-measure liabilities, without reference to surviving enrichment, as compensation for 

loss. 64

5. The Importance of Classifying 1 rusts

The importance of the proper classification of trusts was discussed near the beginning of 

this thesis 65 and, hopefully, is now apparent. Nevertheless, it may be worthwhile to state 

(or re-affirm) three reasons why we need to understand and organise trusts according to 

the events to which they respond. First, it allows us to avoid false conflicts. For 

example, it was argued in Hodgson v. Marks 66 that a resulting trust could not arise if the 

provider attempted, but failed, to create an express trust with the same content. The

Sec pp. 209-13 above. 
El las, pp. 29,78-83.
At pp. 3-7.
|1971| 1 Ch. 892; sec pp. 28-9, 118-19 above.
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Court of Appeal recognised that those trusts respond to different events and that the 

absence of the requirements for one trust does not prevent the other from arising. This is 

not intended to suggest that the inquiries are completely independent. In Hotlgson v. 

Murks, the resulting trust was only possible because the express trust had failed. The 

event to which the resulting trust responded (the unjust enrichment of the recipient) 

would have been absent if a valid express trust had disposed of the equitable ownership 

of the property in favour of the provider (or anyone else).

Secondly, a single case may present facts falling into more than one category of 

causative event (i.e. more than one type of trust is possible). For example, two people 

may contribute to the purchase of a home by one of the parties. The events may be 

capable of giving rise to both a resulting trust in proportion to their contributions and a 

constructive trust in accordance with relied-upon expectations of beneficial ownership.67 

There may be valid reasons for preferring one over the other. For example, the trusts 

may give rise to different proportions of beneficial ownership or one may be more 

deserving of recognition in insolvency. A Canadian judge suggested that a claim against 

a bankrupt for a constructive trust of a family home needed leave of the bankruptcy court, 

w hereas claims for express or resulting trusts could proceed independently.68 Goff and 

Jones suggest that, "if the claim is not based on an existing equitable title", the 

availability of the trust itself should be linked to the trustee's solvency.69 Both the 

subject matter of a trust and its treatment may depend on the category of events to which 

it responded and. therefore, courts need to make open and informed decisions when such

choices are presented.

This leads to the third reason for the identification and classification of the events 

to which each trust responds: the proper development and consistent application of the 

law depends upon it. Witness the confusion which followed the avoidance of that 

question in Gissinq r. G/.vw'm,7 (and still persists in Canada).70 This is not intended to 

surest that ri<*id rules of classification should ever prevent courts from finding proper

^ Eg Ulrich v. Ulrich [1968] 1 W.L.R. 180(C.A.). 
(* Hedard v. Schell \ 1987| 4 W.W.R. 699 (Sask.). 
69 GofT & Jones, p. 101. 
"7() (19711 A.C. 886, 905; sec pp. 42, 250 above.
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solutions to the problems before them. As Mr. Eekelaar said of the legal controversies 

surrounding family property disputes: 71

"Some of the debate has drifted into doctrinal disputations about the nature of 
constructive or resulting trusts ... I think this is unfortunate because in such debates it is 
easy to lose sight of the true nature of the problems \\hich litigants have brought to the 
courts tor a solution. . . these are not problems of legal doctrine, . . . there is a common 
set of issues \\hich pose problems/*-^ legal doctrine. It is the task of legal doctrine to find 
a solution, not to bury itself \\ithin introspective analyses about itself."

The problems in this area, like all others involving the creation of trusts, can only be 

made easier by the clear articulation of the events which give rise to those trusts. This 

guidance is essential for future courts and for potential litigants, who are better able to 

avoid the expenses and traumas of litigation if they can make reasonable predictions 

about its outcome.

B. PROPRIETARY RESTITUTION

A great achievement of the modern law of restitution has been the recognition of unjust 

enrichment as a separate category of events giving rise to legal and equitable responses. 

This has revealed the similarities between those events (e.g. mistake, duress, failure of 

consideration) and between the responses to those events (e.g. actions for money had and 

received, rescission, resulting trusts). This revelation has led naturally to the difficult 

questions why certain events in this category should give rise to certain responses, but not 

others, and, more particularly, which events should lead to proprietary responses. There 

are justifiable fears regarding the adverse effects of proprietary restitution on the 

legitimate interests of other claimants to the recipient's property. These difficulties are
&

more pronounced in North America, where the constructive trust has become a potential 

response to most events belonging in the category of unjust enrichment."2

Three main strategies have been proposed to control the spread of proprietary 

restitution. Each links the availability of a proprietary response to events which are 

additional or incidental to those which give rise to the right to restitution: (i) a proprietary 

base, (ii)the provider's willingness to risk the recipient's insolvency or (iii)the 

recipient's solvency itself. It is suggested that the first strategy, as embodied by the

71 Eekelaar, in Birks, frontiers ofLiahilily, \ol. 2 ( 1994) 204.
"2 Restatement of Restitution, §160; Maddaugh & McCamus. p. 78 ft.
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resulting trust, provides the most meaningful basis for distinction.

!• A Proprietary Base

As discussed in chapter VII, 73 the resulting trust is a response which fulfils Professor 

Goode's requirements for a 'proprietary base'. Every resulting trust requires that the 

claimant (i) has provided the property and (ii) did not intend to benefit the recipient in the 

circumstances and, further, that the property (iii) is identifiable in the hands of the 

recipient and (iv) has never been a freely available part of his or her general assets before 

the right to restitution arose. A claim for restitution of unjust enrichment which does not 

meet all four of these requirements (i.e. to which the resulting trust does not apply) 

should be only personal. This is not to say that trusts should not respond to other events, 

such as perfectionary constructive trusts responding to detrimentally relied-upon 

expectations. However, where the causative event is unjust enrichment (by subtraction), 

if the resulting trust does not apply, there is no convincing justification for a trust on 

another basis.

Claims for restitution for wrongs pose other difficulties. There is no requirement 

that the claimant has provided the property in question and, hence, often no possibility of 

a proprietary base (or resulting trust). Although both (subtractive) unjust enrichments 

and wrongs give rise to restitutionary responses, the aims of those responses are not the 

same. For example, the courts will need to work out whether the aim which requires 

restitution of profits earned in breach of fiduciary duties (to preserve the loyalty of all 

fiduciaries) can be achieved by a personal response, as the Court of Appeal assumed in 

Lister v. Stubbs,'74 or requires proprietary intervention, as the Privy Council advised in 

Attorney-General far Hong Kong v. Re id.7*

2. The Risk of Insolvency

Some commentators favour a distinction based on whether the provider willingly took the 

risk of the recipient's insolvency. This strategy distinguishes the provider, who had a

73 Above, pp. 170-2, 183-4.
74 (1890)45Ch.D. I.

Cnllcv
^-s [1994] 1 A C 324 seep 127 above; Birks, 119931 1..M.C.L.Q. 30; Millett, [1993] R.I..R.7, 

, [ 1994] R.L.R. 57; J.C. Smith, (1994) 110 L.Q.R. 180; McKcndnck, (1994) 110 L.Q.R. 509.
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vitiated intention to benefit the recipient and is therefore "an involuntary creditor", 76 

from the provider with a qualified intention, who belongs to the class of "merely 

voluntary and unsecured creditors of the bankrupt." 77 With respect, this draws the line in 

the wrong place. In both cases, restitution (including the resulting trust) is responding to 

the lack of intention to benefit the recipient. The enrichment is no more 'voluntary' in 

one case than another. Much better is the distinction between different cases of failure of 

consideration, based on whether the recipient obtained the unfettered beneficial 

ownership of the property before the right to restitution arose. 78

It is also suggested here that a line based on the risk of insolvency would not be 

bright enough. It is not obvious why a provider who believes "that the recipient will 

perform his part of the bargain" is any more of a risk-taker than a mistaken payer."9 In an 

important American essay. Professor Sherwin suggested that, although "the claimant's 

position as an involuntary creditor" is not a sufficient basis for proprietary restitution 

from an insolvent recipient, 80 it is a necessary condition which justifies proprietary relief 

when two other factors are present: (i) the claim is based on unjust enrichment by 

subtraction of property from the claimant and (ii) that property (or its substitute) remains 

identifiable among the recipient's assets. 81 A proprietary base assumes the presence of 

those additional factors and one is left wondering why risk should become the deciding 

factor, rather than the preservation of that proprietary base. Sherwin is driven to argue 

that "the constructive trust claimant's position as a voluntary creditor is a question of 

decree"82 and that providers with a vitiated intention to benefit the recipient might be 

treated as risk-takers, depending on the degree or nature of the recipient's fraud or undue 

influence. 83 This reveals the inadequacy of the 'risk' test: whenever the provider is 

entitled to restitution on the basis of non-voluntary transfer, it is difficult to then make the 

nature of the response depend upon the degree of voluntariness.

7<> Maddaugh & McCamus, p. 96. Cl. Oaklc\, (1W5) 54 C.I.J. 377, 397-402.
77 Ibid. 327.
78 Above, p. 170 IT.
79 Goodc, [1987] 103 L.Q.R. 433, 439; Burrows, p. 42. 
«> (1989) 2 U.III.I-.Rev. 297, 336.
*' Ibid. 329-40. 
82 Ibid. 352.
** Ibid. 350-5.
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3- The Recipient's Solvency

Golf and Jones argue that the nature of the provider's claim should "be dependent upon 

whether the defendant knew or did not know the facts which ground the claim" and 

"upon whether he is insolvent or solvent."84 It is appreciated that the recipient's 

knowledge will affect his or her entitlement to defences, such as bona fide purchase, 

change of position and good faith exchange, 85 and the evidentiary presumptions to be 

made in the process of identifying the property subject to the claim. 86 However, with 

respect, it is difficult to understand why an event like a bankruptcy petition, which is 

unconnected with the provider's claim or the property he or she is claiming, should alter 

the nature of that claim. 8^ As Birks stated, "The sanctity of property and its immunity to 

discretionary 'adjustment' is deeply rooted in legal thought. It is dictated by respect for 

the individual and individual preferences and by the fear of prejudicing third parties."88 

Although there may be arguments favouring the use of judicial discretion in certain 

contexts, such as family property disputes, linking the provider's claim to the recipient's 

solvency is essentially, as Mr. Gardner stated,89

"an inclination to exercise the discretion inter parties in such a way as not to prejudice the 
third party. Is this the best approach? It could be said to be the worst of both worlds. 
The remedy which is otherwise appropriate inter parties is cut back; indeed, proprietary 
effect is denied just uhen it \\ould be \aluablc. Yet the third party is still not told exactly 
where she stands, ahead of time, as she \\ants to be."

The fairest treatment of all concerned is not through the discretionary adjustment 

of property rights on insolvency, but by ensuring that proprietary responses to unjust 

enrichment are never "lightly conceded" and can "be known with certainty and 

precision."90 This is best achieved through the resulting trust.

C DEFENCES

The resulting trust will be possible in many situations, which were previously thought to 

°ive the provider only a personal claim to restitution. This may raise fears that the trust

84 Goff & Jones, p. 95.
85 See pp. 40, 213-IS above.
86 See pp. 23 1 -4 above.
87 Oditah said "it would give unsecured creditors a perverse incentive to make 'strategic' use of 

nr\ nnx.-ecdiniis and encourage opportunistic bcha\ iour" if insolxency \\crc allowed to derogate iii.} pn-^v-uiufc.. /IOO-M 1OX / OR 4SQ 47~> 
from existing property rights: (1992) \(K L.{>.K. 43V, 4/_.

88 Birks m'Birks, Frontiers ofUabilit\\\v\. 2 (1994) 214, 223. Sec Birks, p. 378.
89 Gardner, in Birks, Frontiers of Liability, vol. 2 (1994) 186, 200.
90 Birks, p.'378.
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will upset the balance between the restitutionary rights of providers and the legitimate 

interests of recipients in the security of their receipts. On closer inspection, those fears 

are greatly alleviated by the available defences. Resulting trusts are subject to destruction 

by bona fide purchase, 91 to determination through laches or affirmation 92 and to claims 

for counter-restitution. 93 Their equitable nature allows for a fine tuning of the balance 

between the interests of the parties. The successful integration of resulting trusts with 

other restitutionary responses will depend, in part, on the proper application of the 

defences available to claims based on unjust enrichment.

The recognition of the defence of 'change of position', in Lipkin Gorman r. 

Karpnale Ltd.?* should allow for a more consistent development of the law of restitution, 

by protecting those recipients who would be detrimentally affected by a restitutionary 

claim, rather than by artificially limiting the events which give rise to such a claim.9 -"" 

However, the apple cart could be upset if the defence did not apply to resulting trusts. 

Innocent recipients may incur liabilities and make expenditures in reliance on their 

apparent beneficial ownership of other property subject to a resulting trust. The trust, 

which would otherwise continue intact, should be partially determined by the amount to 

which the recipient's overall enrichment is reduced. 96 Similarly, as Mr. Barker has 

convincingly demonstrated, the defence of bona fide purchase, which developed in 

response to proprietary claims, will be undermined if it is not permitted to operate against 

first-measure claims based on the receipt of property belonging in equity to another. 9^ 

This cross-fertilisation of defences to claims in rem and in personam should allow the 

resultin° trust to extend beyond its traditional categories with only minimal disruption.

More attention needs to be paid, in both personal and proprietary contexts, to the 

defence of "food faith exchange'. There will be many cases in which the provider of

91 Above, p. 4<)." A Dove, p. -HI.
92 See Allcard v. Skinner ( 1887) 36 Ch.D. 145 (C.A.); pp. 205-6 abo\c; Scott on 7r//s/s, $409.
93 See Gross v. French ( 1975) 238 E.G. 39 (C.A.).

94 119911 2 A.C 548.
9-s Sec Birks Restitution The Future ( 1992) pp. 12_3-5; McKendnck, (1W2) 55 M.I..R. 377; 

Burrows, pp. 421-31; GotT & Jones, pp. 133-4. 739-45; pp. 155-7 above.
'*> Restatement of Restitution, § 178; See Burrow s, p. 431; Go! I & Jones, p. T45; \olan, in Birks. 

laundering and /'racing (1995) 135.
<; Barker, in Birks, Laundering and 'Iracing ( 1995) 191.
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property had only a vitiated or qualified intention to benefit the recipient and yet the 

resulting trust will not be possible, because the recipient acquired the property for 

valuable consideration and in good faith, unaware of that vitiation or qualification. It is 

clear that neither the transfer of property for valuable consideration98 nor the innocence 

of the recipient" is sufficient on its own to prevent a resulting trust from arising. 

Together, they form the defence of good faith exchange, which is similar to, but distinct 

from, the defence of bona fide purchase. As Barker stated, "the objective principle of 

contract law and the restitutionary defence of bona fide purchase pursue the same aim 

(transactional security for good faith exchange-dealings), but in different contexts." I(X)

The difference in context (two parties instead of three) produces a few differences. 

First, the defence of good faith exchange should prevent the resulting trust from arising, 

while a bona fide purchase defeats an existing trust. Whether this has any practical 

significance remains to be seen. Secondly, the defence of bona fide purchase does not 

apply to purchasers of equitable interests, 101 whereas the defence of good faith exchange 

is not so limited. 102 The involvement of a 'middle man' (who can convey no greater 

equitable interest than that to which he is entitled) defeats the third party, but there is 

nothing limiting the passing of equitable title in a purchase from the original provider. 

Thirdly, when land is registered, the question whether a bona fide purchaser has notice of 

the resulting trust depends on whether the beneficiary has an over-riding interest. 103 This 

does not affect the defence of good faith exchange, where the recipient has dealt directly 

with the provider and the question of notice is directed to defects in the provider's 

intention to confer the benefit. 104 However, this distinction is sometimes overlooked. 105

98 E.g. Rarclays Rank Ltd. v. Quistclose Investments Ltd. [ 1970] A.C. 567; Re L\ IR [1987]

B C L.C. 646 (C.A.).
99 E.g. Re Vinogradoff\m5\ W.N. 68; /// re Mailer \ 1953] N.Z.L.R. 879.
100 Barker in Birks, Laundering and Tracing ( 1995) 191.
101 Phillips v Phillips ( 1862) 4 De G.F.&J. 208; see pp. 196, 201-3 above.
102 Bainhrigge v. Browne (\*»D 18 Ch.D. 188, 196;
103 Land Registration Act 1925, s. 70(1); sec Hodgson v. Marks 11971] 1 Ch. 892 (C.A.); 

Rlai-klorks \' H* Developments ((lodtibning) Ltd. \ 1982] Ch. 183.
104 Sec Barclays Rank p.l.c- v. O'Brien\\W4] 1 A.C. 180; C././U. Mortgagesp.l.c. v. Pin

[1994] 1 A.C. 200.
K* Sec Law son, (1995) 54 C.I.J. 280, 284-5.
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D. THE WAY FORWARD

To begin an inquiry into the resulting trust in the face of many confident (and learned) 

opinions that, "The law with regard to resulting trusts is not in doubt", 106 may have 

seemed nothing more than idle curiosity. However, that confidence, born more of a long 

familiarity with the resulting trust than a deep understanding of its nature, turned out to 

be misplaced. We knew what a resulting trust looked like and where it could be found, 

but were never entirely sure what lay beneath the surface. A closer inspection reveals 

that the event which gives rise to every resulting trust is unjust enrichment (by 

subtraction) and that every resulting trust effects restitution of that enrichment to its 

provider. That proves true even if we stray no further than the traditional categories in 

\vhich resulting trusts have been known to arise. However, when that discovery is made, 

it quickly becomes apparent that the event which gives rise to a resulting trust occurs in a 

much wider variety of circumstances.

Does this understanding change the law? That depends on what we mean by 

'change'. It should lead to a more consistent and logical application of the resulting trust 

within its traditional categories and, more dramatically, to its more regular employment 

outside those categories. However, this is not change in a law reform sense, but (as Birks 

says of our modern understanding of the law of restitution) only the change that "comes 

from better understanding of what is there already." 1(P Mr. Matthews may disagree: 1()8

"When Professor Birks sa\s that reordering legal subjects gi\es a better understanding, 
we must be clear what hc'mcans: he means it gives a different understanding, resulting 
(scxmcr or later) in different legal rules, \\hich he thinks . . . would be better than the ones 
\\e ha\e no\\."

It is true that a better (or different) understanding of the resulting trust cannot help but 

produce change. It may indeed lead to "different legal rules", depending on what we 

mean by 'different'. Is the statement, 'a recipient of a mistaken payment is a resulting 

trustee of that payment for its provider', a different rule or merely the wider application 

of the existing rule that 'a transfer of property gives rise to a resulting trust if the provider 

did not intend to benefit the recipient'?

I ( *' Vanden'i'll v. /.K.C. \ 1967) 2 A.C. 291, 307, per Lord Rcid; sec p. 1 abo\ e. 
l ()r7 Birks, p. 27. Sec pp. 8-9 abmc.

Matthcu s, in Birks. Laundering and Tracing (1995) 23.
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Matthews has another complaint: 109

"The non-proprietary part of restitution collects together rules of la\\ that (generally 
speaking) \vcrc not claimed by other 'established 1 la\v subjects, i.e. tort, contract, 
administrate c law. But the proprietary part according to Professor Birks does not collect 
together waifs and strays outside the la\\ of property. On the contrary, it comes in the 
front door, gathers up a number of important property rules, and tries to \\alk off uith 
them. On an\ \ ic\\, the established order is being interfered u ith."

It is true that the rules governing resulting trusts are not "waifs and strays outside the law 

of trusts, but this thesis is certainly not an attempt "to walk off with them." Those rules 

are. and will remain, firmly grounded in the law of trusts. The primary change is the 

removal of the confusion surrounding the events which give rise to resulting trusts. As 

with all trusts and property interests, this can only be beneficial. If it turns out that more 

events give rise to resulting trusts than previously suspected, the resulting trust is not 

moving, but getting an addition to its existing home. Complaints about imperialism 

should be directed, if anywhere, to chancery.

The recognition of the resulting trust's wider role is likely to lead or contribute to 

some refinement of certain rules, such as the concept of a mere equity, the 'mistake of 

law' bar. the requirement of 'total failure of consideration', the first-measure liability and 

fiduciary duties of resulting trustees, and the various defences to restitutionary claims. 

Man> of these changes are already proposed or underway, but they will be better 

accomplished with the knowledge that the resulting trust is one of the responses to unjust 

enrichment which needs to be reckoned with.

We have nearly assembled the puzzle of events which give rise to all trusts. Elias 

filled in a large portion of that puzzle with his work on constructive trusts. The present 

work on resulting trusts, which is a continuation of much that has gone before 1K) (and has 

been going on unnoticed for more than 250 years), 111 will hopefully bring the puzzle 

nearer to its completion. With most of the picture now revealed, a more fundamental 

change is possible. It should no longer be necessary or acceptable to declare a trust 

because it would be inequitable or unconscionable for the trustee to retain the property in 

question These are conclusions that a trust exists or should exist, but without revealing

109 Ibid.
110 Sec p. Sabo\c.
111 Sec Ryall v. Ryall ( 1739) 1 Atk. 59; pp. 24-5 abmc.
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why. The owner's conscience can only be affected if the claimant is entitled to some 

interest in that property. That interest is almost certainly a trust 112 and we are left 

guessing what events have given rise to it. The tools now exist to identify those events. 

The courts can and must say whether the trust is perfecting a relied-upon expectation (for 

example), effecting restitution of unjust enrichment or responding to a wrong (and it is no 

good saying that it is wrong to keep the property) or responding to some other event.

12 C,/.ss,/;« r. r;/ss///j,' [ 1971] A.C. SS6, 904; Cosher v. Cowcher \ 1972] 1 W.L.R. 425, 429.
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