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ABSTRACT

The mandatory death penalty denotes the automatic imposition of capital punishment for certain
predetermined offences, without regard for the circumstances of a crime, the personal conditions of
the defendants, or the factual context of individual cases. Although the practice is highly controversial
for its infringements upon the right to life and the right to a fair trial, it remains uncertain whether public
international law contains a universal prohibition against it. This article argues that such a prohibition
does exist, taking the form of customary international law. To substantiate this claim, the article provides
a detailed analysis of state practice and other relevant evidence.
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1. INTRODUCTION

The mandatory death penalty (MDP) is perhaps one of the most controversial human rights
practices in a retentionist state of capital punishment.! According to the most widely accepted
definition in literature and practice, it entails the automatic imposition of capital punishment for
certain predetermined offences, without regard for the circumstances of a crime, the personal
conditions of the defendants, or the factual context of individual cases.” Recently, a series of
political events has brought this system into sharper public focus. In 2023, the Israeli Parliament

! By retentionist states here, this article refers to any state which still retains capital punishment as a legal punishment,

regardless of (1) whether it is for crimes during peacetime, wartime, or any period of public emergency and (2) whether the
state retaining capital punishment has legally (or factually) introduced a moratorium system that temporarily reduces the
handing down of death sentences or execution. As such, the so-called ‘de facto abolitionist states’ are counted as retentionist
as well. For a more in-depth analysis of how the label of ‘de facto abolition” may create further confusion, see Hood, “The
Enigma of de facto Abolition of Capital Punishment’ in de Vicente Martinez, Gomez Iniesta, et.al (eds), Libro Homenaje Al
Profesor Luis Arroyo Zapatero: Un Derecho Penal Humanista, Volumen IT (2021) 925-938.
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initiated a plan of judicial reform, part of which involved introducing the MDP for terrorism-
related crimes.® In early 2025, US President Trump similarly signed an executive order requiring
that the ‘the Attorney General shall [ . . . ] seek the death penalty regardless of other factors for
every federal capital crime involving (i) The murder of alaw-enforcement officer; or (ii) A capital
crime committed by an alien illegally present in this country.”* The next month, an even more
expansive proposal from Florida lawmakers, calling for the imposition of the MDP for illegal
immigrants who committed ‘a capital offense, including murder or rape of a child’,® was enacted
into state law.® In March, President Trump restated his position in a speech to Congress, seeking
its approval to enshrine the MDP into law at the federal level.”

Such moves have ignited fierce debate.® Straightforwardly, the MDP may compromise the
defendant’s right to a fair trial and even constitute legally prohibited ill-treatment and an
arbitrary deprivation of life.? In as early as 1983, the Inter-American Court of Human Rights
(IACtHR) demanded in an Advisory Opinion'? that the death penalty be imposed only for
‘most serious common crimes not related to political offenses’,!! and that ‘certain considerations
involving the person of the defendant, which may bar the imposition or application of the death
penalty, must be taken into account’.'? Similarly, Article 6(2) of the ICCPR expressly limits
the use of capital punishment to ‘the most serious crimes’, which, according to the Human
Rights Committee (HRC), refer only to crimes that result in the loss of life.!> For this reason,
it found in the Lubuto case that the Zambian MDP ‘for aggravated robbery in which firearms
are used’ was violative of the provision in question.'* Most recently, the HRC notes in General
Comment 36 that the deprivation of the judiciary’s discretion in death sentencing is ‘arbitrary
in nature’.!> Against this backdrop, in a 2007 report presented to the UN General Assembly,
the then UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Alston,
noted that ‘legislation dictating the mandatory imposition of the death penalty is prohibited

For some discussion, see, eg Jabbar, ‘Imposing a Mandatory Death Penalty: A Practice Out of Sync with Evolving Standards’
in Steiker and Steiker (eds), Comparative Capital Punishment (2019) 138-159; Nowak, The Global Decline of the Mandatory
Death Penalty (2016) 1-2.

3 Dudai, “The Moral, Just and Necessary Demand”: The Resurgence of the Death Penalty in Israel,” Death Penalty Research
Unit Blog, 13 March 2023, available at: blogs.law.ox.ac.uk/death- penalty-research-unit-blog/blog-post/2023/03/moral-
just-and-necessary-demand-resurgence-death [last accessed 30 September 2025].

4 The White House, ‘Restoring the Death Penalty and Protecting Public Safety,’ 20 January 2025, available at: whitehouse.go
v/presidential-actions/2025/01/restoring-the-death-penalty-and-protecting-public-safety/ [last accessed 30 September
2025).
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8 For example, despite passing the preliminary reading, the Israeli proposed bill has so far been unsuccessful due to the strong
backlash from the general public. See World Coalition against the Death Penalty, ‘How Likely is the Return of the Death
Penalty in Israel?, 22 May 2023, available at: worldcoalition.org/2023/05/22/how-likely-is-the-return-of-the- death-pe
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under international human rights law’ because this position ‘is generally consistent with [ . . . ]
the approach adopted by almost every judicial or quasi-judicial human rights body in the world’
and ‘a wide range of national courts’.'® Ellis has also asserted that ‘International law prohibits
the imposition of a MDD, even for the most serious crimes.’!”

Whilst the position of banning the MDP itself is well-justified, the foregoing views create
some ambiguity in terms of international lawmaking. They are premised on the idea that the
ban derives from interpretations of other existing human rights, such as the right to life and the
right to a fair trial. But these interpretations—whether from human rights treaty bodies or other
actors—do not in and of themselves produce a general binding force under public international
law. For example, while the HRC may interpret the notion of the ‘most serious crimes’ in a way
it finds appropriate, this does not necessarily preclude states from interpreting it differently.'s
Furthermore, although human rights courts capable of delivering binding judgments are avail-
able in Africa, the Americas and Europe, this is not the case for Asia, where more than half
of the currently MDP-implementing states are located.'” As such, the idea of an international
law prohibition is inevitably weakened when the views of Alston, Ellis and others are subject
to more rigorous scrutiny. This is perhaps why, instead of asserting that the international legal
prohibition is already in place, some authors speak of, for example, the ‘evolving standards of
decency’* —within the common-law context—and ‘a global consensus away from mandatory
capital punishment’.!

In truth, if one carries Alston’s reasoning forward, a practical way to solidify the ban’s univer-
sal, positive-law basis is to defend its status as part of customary international law—existing in
relation to, but independently of, other human rights mentioned above. This issue was brought
before the Singaporean Court of Appeal in 2010. The defendant, Yong Vui Kong, challenged
the imposition of MDP on him for drug trafficking, alleging that the sentencing violated Article
9(1) of the Singaporean Constitution—‘No person shall be deprived of his life or personal
liberty save in accordance with law’—because the term ‘law’ included customary international
law, which had banned the MDP.>* In response, the Singaporean Attorney General rejected this
view on the grounds that there was no sufficient evidence of customary international law—an
argument ultimately adopted by the Court. Curiously, however, the customary status of the ban

UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Report to the General Assembly, 29, January

2007, A/HRC/4/20, at para 54. See also Amnesty International, “Thailand: Time to Abolish the Death Penalty,’ Decem-

ber 2017, available at: amnesty.org/ar/wp-content/uploads/2023/06/ACTS5076112017ENGLISH.pdf [last accessed 30

September 2025].

17 Ellis, “Trial of the Libyan Regime: An Investigation into International Fair Trial Standards,” November 2015, at 51,

available at: icc-cpi.int/sites/default/files/RelatedRecords/CR2018_02925.PDF#:~:text = Libya%20still%20has%20a

9%20mandatory%20death%20penalty,penalty%2C%20even%20for%20the%20most%20serious%20crimes [last accessed

30 September 2025].

For a discussion on a diverse understanding of this concept, see, eg Holmes, ‘Non-Universal Human Rights? How Article 6

(2) of the International Covenant on Civil and Political Rights Undermines Human Rights’ (2020) 9 International Human

Rights Law Review 99. For an analysis of how the ASEAN states have interpreted this idea more broadly, see Petcharamesree,

‘Most Serious Crimes’: Searching for a Common Interpretation in ASEAN?’ in Petcharamesree et al (eds), Unpacking the

Death Penalty in ASEAN (2023) 6, 15. Regarding the highly contested views on the bindingness of the HRC’s jurisprudence,

see, eg Takata and Hamamoto, ‘Human Rights, Treaty Bodies, General Comments/Recommendations,’ January 2023,

available at: opil.ouplaw.com/display/10.1093/law:epil /9780199231690 /law-9780199231690-e1730 [last accessed 30

September 2025].

19 See below in section 3.A.

20 Jabbar, supra n 2 at 157. First coined by the US Supreme Court in Trop v Dulles, 356 U.S. 86 (1958), the ‘evolving
standards of decency’ has been employed to challenge the legality and constitutionality of MDP in some jurisdictions. For
some recent discussion, see Sihm, ‘Evolving Standards of Decency: On the Abolition of Capital Punishment,’ 19 January
2024, available at: culawreview.org/journal/evolving-standards- of- decency- on-the-abolition- of- capital- punishment [Tast
accessed 30 September 2025]. For a sceptical account, see Ryan, “The Death of the Evolving Standards of Decency’ (2024)
S1 Florida State University Law Review 25S.

21 Novak, ‘The Judicial Dialogue in Transnational Human Rights Litigation: Muruatetu & Anor v Republic and the Abolition
of the Mandatory Death Penalty in Kenya’ (2018) 18 Human Rights Law Review 771, 772.

22 Yong Vui Kong v Public Prosecutor and another matter [2010] SGCA 20 at para 6.
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on the MDP has not been subject to comprehensive scholarly analysis, whether before or after
this decision.

The present article aims to address this gap, and it is subdivided into four sections. In section
2, some general criteria for custom identification in the human rights context will be outlined,
which serve as the nuts and bolts of the examination of custom’s two traditional elements—
‘a general practice’ and ‘acceptance as law’ (opinio juris). In section 3, the extent to which the
MDP remains part of state practice will be explored in detail, with landmark cases and important
developments being analysed. Section 4 summarizes the central claim of this article.

2. SOME METHODOLOGICAL AND DEFINITIONAL POINTS ON
IDENTIFYING A PROHIBITIVE NORM OF THE MDP

A. Custom identification: the two-element theory and some evidentiary issues

The determination of ‘a theory of custom-ascertainment’ precedes any attempt to pinpoint
the existence of a customary norm.”® Article 38(1) of the ICJ Statute defines custom as ‘a
general practice accepted as law’,”* but its concise wording has proved to be the source of
perpetual debates. While it would be far beyond the scope of the present article to analyse
specific issues in detail, a useful starting point may be the International Law Commission’s
2018 Conclusions on the Identification of Customary International Law, where some of the
most widely accepted secondary rules regarding custom identification are outlined. First, despite
some scholarly disagreement,?> custom is defined as encapsulating two elements*®: a general
practice and ‘a belief that this practice is rendered obligatory’ (opinio juris), following the ICJ’s
rulingin the North Sea Continental Shelf case.”” The former, commonly noted as the ‘objective’*
element of custom, is understood in a very broad sense. It includes, for example,

diplomatic acts and correspondence; conduct in connection with resolutions adopted by an
international organization or at an intergovernmental conference; conduct in connection with
treaties; executive conduct, including operational conduct ‘on the ground’; legislative and
administrative acts; and decisions of national courts.?’

Doctrinally, what types of practice are of specific relevance depends on what norms are to be
evaluated. In Jurisdictional Immunities of the State,>® for example, the ICJ has observed that
‘judgments of national courts’ and ‘legislation of [ ...] States which have enacted statutes
dealing with immunity’ are considered particularly relevant due to the ‘context’ in question.*!

Since immunity law concerns ‘immunity from the local territorial jurisdiction’,*? a reliance on

23 Koskenniemi, From Apology to Utopia (2005) 396.

24 Article 38(1) Statute of the International Court of Justice 1945, XV UNCIO 355. For a specific discussion on referencing
the Statute, see Baumgartner, ‘Lost in Citation: How to Reference the UN Charter and the ICJ Statute,” Opinio Juris, 29
August 2023, available at: opiniojuris.org/2023/08/29/lost-in-citation-how-to-reference- the-un-charter-and- the-icj- sta
tute/ [last accessed 30 September 2025].

25 See, eg Lepard, Customary International Law (2010) 97-139; d’Aspremont, ‘Non-State Actors and the Formation of Inter-
national Customary Law: Unlearning Some Common Tropes’ in Droubi & d’Aspremont (eds), International Organisations,
Non-State actors, and the Formation of Customary International Law (2020) 172.

26 Conclusion 2 on custom identification.

27 North Sea Continental Shelf (Federal Republic of Germany v Netherlands) Judgment, ICJ Reports 1969, 3, at 44, para 77.

28 See, eg Voyiakis, ‘Customary International Law and the Place of Normative Considerations’ (2010) SS American Journal

of Jurisprudence 163, 169; Kolb, ‘Selected Problems in the Theory of Customary International Law’ (2003) SO Netherlands

International Law Review 119, 123. Sender and Wood, ‘The Emergence of Customary International Law: Between Theory

and Practice’ in Brélmann and Radi (eds), Research Handbook on the Theory and Practice of International Lawmaking (2016)

138.

Conclusion 6 on custom identification.

30 Jurisdictional Immunities of the State (Germany v Italy) Judgment, IC] Reports 2012, 9.

31 ibid., at 123, para SS.

32 Higgins, Problems and Process: International Law and How We Use It (1994) 208-209.
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Customary Prohibition of the Mandatory Death Penalty in International Law « §

these material sources to pinpoint custom-forming practice becomes easily justifiable. By parity
of reasoning, with respect to human rights custom, the focus is to be placed on states’ administra-
tive, legislative and judicial acts within their jurisdictions.*® In addition, in exploring the exact
contours of an alleged custom, such domestic practice tends to offer specific information about
how each human right is understood by individual states.** As such, in section 3, primary focus
will be placed on the domestic legislations across states, as well as the judicial decisions on MDP.
Furthermore, according to the classic doctrine, these domestic acts are directly attributable
to the state and can create direct legal effects on individuals.3® Opinio juris, as the normative
acceptance of something as law, can thus be inferred therefrom.>®

Indeed, skeptical writers have challenged this view according to the separation between
international and domestic laws. For Moremen, if national courts’ jurisprudence constitutes
part of state practice in customary lawmaking, ‘(i]t may be difficult to tell [ . . . ] whether [the]
sense of legal obligation [ie opinio juris] derives from international law, from domestic law, or a
domestic auto-interpretation of international law.>” Werle and JeBberger have similarly written
in their latest edition of the textbook on international criminal law that ‘[I]t is doubtful that any
conclusion can be drawn for customary international law when a domestic trial is based solely on
domestic law, without any reference to international law.*® Hartman, along this same line, has
even contended that the inference of opinio juris from domestic state acts constitutes ‘the most
troubling problem in constructing an intellectually honest and convincing theory for customary
human rights norms’.>

However, such reproach is misplaced on a number of scores. The first, and perhaps more
formalistic, reason is that the international jurisprudence has not erected such a distinction
between domestic and international opinio juris. Discussion on this topic has so far remained
theoretical and somewhat speculative. In various cases before the PCIJ and IC]J, such as S.S.
Lotus,*® Questions relating to the Obligation to Prosecute or Extradite,*! and the above-mentioned
Jurisdictional Immunities of the State, domestic legislations have been repetitively invoked to
evaluate the status of international law.

Second, the skeptical view exaggerates the difference between ‘international” and ‘domestic’
legal obligations, almost pitting them against each other. As Slaughter and Alvarez correctly

33 See, eg Provost, International Human Rights and Humanitarian Law (2009) 131-132; Tully, ‘Access to Electricity as a Human
Right’ (2006) 24 Netherlands Human Rights Quarterly 557, 586 (by implication); Gallani, ‘Use of Comparative Law in
Determining the Customary International Law of Human Rights’ (2012) 24 Florida Journal of International Law 433.

34 For example, in analysing the customary status of the right to free expression, the HRC declared in its General Comment

No 10 that [I]n order to know the precise regime of freedom of expression in law and in practice, the Committee needs

in addition pertinent information about the rules which either define the scope of freedom of expression or which set

forth certain restrictions, as well as any other conditions which in practice affect the exercise of this right.See Human

Rights Committee, General Comment No 10: The right to freedom of expression (art. 19), 29 June 1983, at para 3. For

amore detailed account on the role of domestic practice, see Tzanakopoulos, ‘Domestic Courts in International Law: The

International Judicial Function of National Courts’ (2011) 34 Loyola of Los Angeles International and Comparative Law Review

138.

For writers discussing the ‘opinio juris-reflective’ character of domestic judgments, see, eg Wolfke, Custom in Present

International Law, 2nd edn (1993) 74; Bratspies, ‘Reasoning Up: Environmental Rights as Customary International Law’

in Knox, The Human Right to a Healthy Environment (2018) 129.

36 See, eg S.S. ‘Lotus’ (France v Turkey) Judgment, PCIJ Reports 1927, Series A 10 at 15, 28 (‘S.S. Lotus’); Orakhelashvili,
Akehurst’s Modern Introduction to International Law, 8th edn (2019) 41.

37 Moremen, ‘National Court Decisions as State Practice: A Transnational Judicial Dialogue’ (2006) 32 North Carolina Journal
of International Law and Commercial Regulation 259, 274.

3% Werle and JeBberger, Principles of International Criminal Law, 4th edn (2020) 76-77.

39 Hartman, ‘Unusual Punishment: The Domestic Effects of International Norms Restricting the Application of the Death
Penalty’ (1983) S2 University of Cincinnati Law Review 655, 670.

40 8.S. Lotus, at 28.

# Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) Judgment, ICJ Reports 422. At paragraph 99,
the Court notes thatThat prohibition [against torture] is grounded in a widespread international practice and on the opinio
juris of States. It appears in numerous international instruments of universal application [ . . . ] and it has been introduced
into