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PUBLIC POLICY; EQUALITY OF EMPLOYMENT OPPORTUNITIES FOR WOMEN IN
BRITAIN AND AMERICA

This thesis is about the origins and implementation
of the Equal Pay Act and Sex Discrimination Act in Britain. For
historical and methodological reasons the subject is treated
comparatively with similar American policies. British policy makers
looked to the United States as an exemplar in this field. The
thesis discusses one theory about innovation which predicts such
a process. Accounts of policy formation and implementation are
used as a method of comparing the general political processes of
the two countries.

The first chapter introduces ideas about the study
of policy and the pattern and timing of policy innovations. It
also refers to early moves in the emancipation of women in Britain
and America. Part I is about the origins of laws promoting equality
of opportunity for working women. It deals with the problems the
legislation was supposed to solve, the growth of interest in economic
as well as political emancipation and with the actual provisions of
the new laws. The emphasis is on Britain to which three chapters
are devoted. Similar trends and events in America are dealt with
more briefly in a single chapter. Part II discusses implementation
in both countries, stressing the essentially political aspects of
this process. That is to say, Chapters VI and VII consider the
activities of the principle administrative agencies and departments
and the courts.

The concluding chapter compares the different approaches
of American and British institutions promoting equality in the light
of variations in more general aspects of politics. Thus it attempts
to contribute to the discipline of comparative politics.
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CHAPTER T .

INTRODUCTION

(I) Reasons for the Research

This thesis is abdut the origins and enforcement of the
Equal Pay Act (1970) and the employment provisions of the Sex Discrimination
Act (1975) in Britain., Comparisons are made with similar laws in the
United States, which, to somegéxtent, were exemplars for British policy
makers.

A study of this legislation is important, not only for
historical reasons, but also because knowledge of the political processes
involved raiseg some controversial theories of political change. The
comparative dimension is also of interest for historical reasons and
because comparison of policies across nations can be used as a development
in comparative politics. From the historical point of view,;there are
three significant aspects. Firstly; laws about equality for working women
represent a new stage in the history of women's emancipation. Secondly,
policies on women's equality are closely connected to the whole question
of civil rights. Two links in Britain are particularly important. One
of these is that laws aimed at increasing specific forms of equality
for specified groups marks a move away from the principle of universalism
underlying at least some of the intentions behind the welfare state. Another
is that innovations in legal concepts and institutional powers, introduced
in the Sex Discrimination Act, became models for the 1976 Race Relations
Act. The third aspect of historical interest is that the United States
was an important inspiration to British policy makers in respect both of
women and racial minorities. The last point leads into controversies in

theories of political change. The two of most significance are the
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electoral chain of command theory and the diffusion of innovation model.
Although the contents of the British Equal Pay Act and Sex Discrimination
Act may be seen as complementary,1 legal reforms followed different patterms.
Equal pay reform can be construed as confirming the electoral chain of
command theory in so far as demands for change had been on the public

agenda since the late 19th century. Inequalities of the type banned by

the Sex Discrimination Act were of spasmodic interest to isolated groups,
often regarded as freaks. It was not until the early 1970s that it became
conventional to declare support for a moderate version of the demands

of newly vocal Qomen's liberation groups. In contraét to the slowness

of responses by politicians to demands for equal pay, other types of
discrimination were made unlawful rapidly. In both cases politicians

were moved, not merely by public pressure, but also by knowledge that

entry to the EEC would necessitate such reforms. That solutions, particularly
in the case of the Sex Discrimination Act, were 'borrowed"from the United
States provides an opportunity to test the diffusion of innévation model

of political change. This model anticipates such 'borrowing', especially
from the United States, in the field of civil rights.

Explanations of the pattern and timing of reform are discussed
more fully later in this chapter. The 'diffusion of innovation' theory
is, however, also a source of one of the major methodological concerns
underlying this thesis.2 This is that the theory compels consideration
of policy implementation. It does so by predicting that this will be
less effective on the political system that does the borrowing. Its
invitation to demonstrate connections between patterns of innovation and

legislative impacts merges with the growth within political science of

1. The complementary nature of the acts is discussed in Chapters III
and IV. The Equal Pay Act became a Schedule of the Sex Discrimination
Act in 1975. The new legal concepts are described in Chapter IV and
the powers of the Equal Opportunities Commission in Chapter VI.

2, Walker,J, 'The diffusion of innovations among the American States',
American Political Science Review (Sept 1969).
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policy studies and the consequent end of the traditional severance of
politics and administration. It is not only this re-connection that is
important in policy analyses. Another central idea is that the study
of all elements in making and implementing policy provides a better
understanding of the political processes of a given country than accounts
which emphasise, for example, single institutional components of the
system. In some, but not all, respects the expectation that British
policies for women's equality will be less effective than the American
is borne out by research for this thesis. But more importantly, comparisons
of policy formation and implementation are used to illuminate the general
workings of political institutions in the two countries.

To set the methodological framework for the thesis, this
chapter deals first in more detail with approaches to policy and comparative
policy studies. This is followed by a plan of the thesis outlining how
this particular policy study will be undertaken. The chap;gr then moves
on to discuss the dynamics of reform. Here, theories of the"péttern and
timing of innovations are considered. Finally, the chapter provides a
historical sketch of women's emancipation and introduces factors that

precipitated government action.

The Methodological Framework : Policy and Comparative Policy Studies

During the last fifteen years, policy studies have blossomed.
One impetus was a concern for political science to be regarded as 'relevant'
to the responsibilities of the modern state. Another was purely intellectual.
This stemmed from a feeling that the more traditional ways of studying

politics provided only partial explanations of political processes. For
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example, analyses ended with the passage of legislation or concentrated
too heavily on single components of politics like parties or pressure
groups. The belief that traditional approaches to comparative politics
were prey to similar, although more complex, limitations has in turn
resulted in interest in comparative policy studies.

The new literature is radical in its analytic explorations.
But even at its starting point - the very concept of policy - disagreement
is rife. In the view of one writer, it is unlikely that there will ever
be a shared definition.1 This seems unnecessarily pessimistic. From an
admittedly limited survey of the literature, it is possible to find
enough of a common core to reach a minimal working understanding of the
concept. Some proposed definitions refer to a process from problem
recognition to solution,2 'guides to action',3 'intentions',4 'goal

'outputs'.7' What these have in

orientated actions',s, 'impacts',6 and
common, whether claiming to be partial or complete definitions, is the

idea that policy is not a discrete action or decision. As'a;p;ocess leading
from acknowledgement of a state of affairs to implementing a response to

it, the concept of policy subsumes others like decisions, laws, admini-
stration, enforcement, etc. When described as 'public', policy refers

to the engagement in all these activities by governments or quasi
governmental bodies.

However, the literature also reveals a definitional problem

that may not be amenable to consensus. This is the question of whether

1. Leichter, H. A Comparative Approach to Policy Analysis: Health Care
Policy in Four Nations (Cambridge University Press 1979), p 6.

2. Rose, R. (ed) The Dynamics of Public Policy (Sage 1976), pp 10-14.

3. Meehan, E.J. 'Philosophy and Policy Studies' in Nagel, S. (ed)
Policy Studies and the Social Sciences (DC Heath & Co 1975), p 190.

4., This 1s part of A, Ranney's definition. Political Science and
Public Policy (Markham 1968), p 7.

5. Leichter, op cit, p 6.

6. Ibid, p 7.

7. Anderson, J. Public Policy Making (Nelson 1975), p 5.
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non-decisions, inaction and unintended consequences can be included in

the notioﬁ of policy.1 The view maintained in this thesis is that, if
inaction in one issue area is intentional and stems from concern about
other aims, a decision not to act must count as policy. For example,

in Chapter III it is shown that official unwillingness to respond to
demands for equal pay was at times explained by reference to other economic
ends.

Likewise, the keeping of certain issues off the political
agenda counts as policy, if doing so is consciously related to a conception
of an ideal polff& or society. Had Enoch Powell's view prevailed that it
was improper for the law to guarantee rights other than the usual political
and civil liberties and for Parliament to consider the question, this
would have counted as a policy on economic rights. But, where external
constraints inhibit decision making and when non-decisions and inaction
are involuntary, these cannot be parts of a process described as an
'intention', 'guide to action' or a 'goal orientated action;;‘prr can
unintended consequences be part of policies for the same reaséns; although
any study of policy ought to consider them because of their feedback on
implementation.

Analytical distinctions between stages in the policy process
are made in more or less detail by most writers in the field. One of
the most comprehensive is Rose's identification of initial state; the
securing of a place on the agenda of political controversy; the making
of specific demands; discussion of resources and constraints; the choosing
of means; implementation; output; impact; and feedback revealing either
increased stability or instability.2 Up to this point, the new literature

is good in that it emphasises political processes at all stages of policy.

1. Smith, B.C. Policy Making in British Government (Martin Robertson 1976),
p 13.

2. Rose, R. (ed) The Dynamics of Public Policy : A comparative analysis
(Sage 1976), pp 10-14,
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A complex understanding can be built up of intricate relationships and
inter—actibns among governing and governed groups. By insisting that
implementation is as important a part of politics and policy formation,
the artificiality of the old separation of political science and public
administration is revealed.1 That the administration of the Equal Pay

Act and Sex Discrimination Act is not merely a matter of routine is shown
in Chapters VI and VIII,

But it is intended in this thesis to avoid what are argued
here to be pitfalls in policy studies. These follow from some pursuits
of the natural task of the social scientist; that is, making sense of
society by developing categories and classifications to aid explanations
or on which to base predictions. While some analysts, like Lowi, develop
policy typologies closely related to the interests of political scientists
(based on political relationships and the allocation of resources), others,
like Rose, borrow concepts from the applied sciences.2 These analogies
are sometimes adapted in a way that appears to defeat the purpose of
the original exercise. Heclo, for example, expands Rose's 'stage' and
'dynamic' policy models to produce the following 'clarification':

While comparative statics emphasises exogenous re-

programming, sequence analysis tends to concentrate

on endogenous changes. Oscillations at (t plus 1) are

wholly contingent on serial location relative to the

previous period/stage/sequence at time (t). If, for

example, at time (t) the values attached to political

resources, expenditure of resources and creation of

new resources are R, E, C respectively, we might expect
R (t plus 1) equals R (t) plus C (t) minus E (t).3

1. One enduring feature of the 'end of ideology' thesis is that, whether
or not its main assertion about the end of conflict over goals can be
sustained, it was a spur to analysis of the points in society where
conflict did still take place; that is in the administration of policy
goals. The new approach also reconnects policy and politics, linguisti-
cally separated in English but not in other languages. Heidenheimer, A;
Heclo, H; and Adams, C.T. Comparative Public Policy: the politics of
social choice in Europe and America (Macmillan 1976), p 4.

2. Lowi, T. 'American Business, Public Policy, Case Studies and Political
Theory' World Politics, 6 (1964), pp 677-715.
Rose, R. op cit, Chapter 1,

3. Heclo, H. in Rose, Ibid, pp 245-6.
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Heclo concedes that, although this kind of formulation highlights

the complexity of cycles and relationships in politics, it is difficult

to operationalise difference equations in any politically meaningful

way. Of course, there are dangers in conveying complex ideas in a

language whose literary richness partly stems from its ambiguities;

the author may not convey precisely what was intended. And it is part

of the academic task to make a subject manageable while retaining precision.
But one of the problems with this kind of attempt to do so is that it

may convey nothing at all. Another is that it opens the door to pursuits
that define conventional political activity out of policy making.

The latter point becomes more evident when, having dealt with
the basic concept, writers go on to consider the purposes of studying
policies. At least four of these can be identified. First, the formation
and implementation of policy may be studied with the aim of understanding
political processes and relationships in a given society.¥_.1n the second
approach policy is studied either to make generalisations or‘té‘test
them. Thirdly, policy analysis can mean the description and assessment
of the use made by governments of techniques like operational research
and cost benefit analysis.2 And, fourthly, policy analysts may seek to
evaluate the technical effectiveness of particular policies with a view
to advocating change in specified directions.

Subject to strictures about clarity and meaningfulness, I
see no objection to the first three aims; indeed, they fall into the
mainstream of political science. But the possible folly of the fourth
is eloquently exposed by Lowi in his response to others who argue that,

to raise the status of the profession, to apply social science to policy,

1. The work of Banting is partly in the first category and partly in the
second. Banting, K. Poverty Politics and Policy : Britain in the
1960s (Macmillan 1979).

2. e.g. Gramlich, E. Benefit Cost Analysis of Government Programs
(Prentice-Hall 1981).

3. Foss, P.'Policy analysis and the Political Science profession'
in Nagel, S. (ed) op cit, pp 276-277.
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it is necessary for political scientists to move beyond the boundaries
of their discipline. Foss and Dye, for example, suggest that political
scientists may have to become experts in culture, ﬁistory and technology
and be able to measure policy consequences in diverse fields of health,
welfare, air pollution, income distribution, etc.1 Lowi's view is
that political scientists should not make their principle aim the
answering of questions that would be better answered by econometricians,
health experts, biologists or eﬁgineers.2 But while ill-equipped to
make technological judgements, political scientists can ask about whether
policies in one area make it easier or more difficult for governments
to act in the future; whether the new policy will increase access to
the political system; whether the chosen enforcement system is the
most appropriate; and so on. Lowi also points out that, if these kind
of questions are neglected in favour of approaches designed to promote
a particular kind of technological rationality, the politipal perspective
is lost because rationality becomes a set of assumptions that éefines
the politfcal as irrational.

This is not to say that political scientists should study
policy making from a narrowly conventional standpoint or be uninterested
iﬁ/éuestions in other fields. 1Indeed, the very name of the discipline
indicates a proper concern with public life widely defined., And the virtue
of policy studies is the ambition to explain politics as completely as
possible. The point at issue is the ordering of priorities and the use
of language in attempts to do so.

Policy analysis has expanded recently into comparative studies.

Sometimes comparisonskmade of different issues within a single political

1. Ibid, pp 276-77. Dye, T. 'Policy analysis and political science:
some problems at the interface' in Nagel, S. (ed) ibid, p 293.

2. Lowi, T. 'What political scientists don't need to ask about policy
analysis' in Nagel, S. (ed), ibid, pp 271-273; and Lowi, 'Public
policy and bureaucracy in the United States and France' in Ashford, D. (ed)
Comparing Public Policies (Sage 1978), p 193.
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system.1 Other comparisons are made between different communities.
Sometimes the point of interest is why two systems have different policies
in the same issue area.2 Or, as in this thesis, the presence of similar
policy intentions in two societies is used as a dependent variablein order
to compare more general political processes in Britain and America.

As in the case of single country policy studies, comparative
analysis has grown out of the limitations of older approaches to
comparative politics. Uncertainty that like was being compared with
like in comparisons of formal institutions lead to a crude systems analysis.
This kind of framework was in turn undermined on the ground that it leaves
unexplained the very transformation of inputs to outputs that political
scientists want to understand above all. Heclo, and others, including
Rose, Hofferbert, King and Simeon,3 offer a number of justifications for
studying policy comparatively. Their reasoning is, as it were, deductive
and inductive. Rose, for example, argues that problems requiring public
attention in different countries may be similar and that cross-national
comparison serves as a substitute for controlled experimentation through
which solutions can be deduced. There is also a sense in which variations
in policy are deduced from hypotheses about different political institutions
and ideologies. But, at the same time, it is pointed out that similar
policy changes sometimes take place despite institutional and ideological
differences. And the same writers also use variations within broadly

similar policies to induce statements about different institutions and

1. Goodin, R. 'Banana time in British politics',
Political Studies (forthcoming).

2. Heideheimer, A; Heclo, H; Adams, C.T; op cit, Chapter II. King, A.
'Ideas, institutions and the policies of governments: a comparative
analysis' British Journal of Political Science (1973).

3. Heclo, H. 'Policy Analysis', British Journal of Political Science (1972).
Rose, R. 'Comparing public policy', European Journal of Political
Research (1973).
Hofferbert, R. The Study of Public Policy (Bobbs Merrill & Co 1974).
King, A. op cit,
Simeon, R. 'Studying Public Policy', Canadian Journal of Political
Science (December 1976).
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ideas and.to 'make generalisations about politics'.

From the deductive point of vie&, if we start by assuming
distinctive institutions and variations in democratic ideologies, we
should expect to find different characteristics iﬁ Britain and America
over, say, the sources of a particular innovatory idea, its definitional
content, 'official' recognition of it, how it is enforced and with what
impact. From the inductive standpoint, the value of equal opportunity
policies is that, on the contrary, they fulfil Simeon's requirement of
expressing similar definitions, intentions, and solutions from which
wider generalisations can be made. It cannot be argued that there is
some difference in the ends themselves that explain differences in issue
recognition and implementation. Variations in these respects, therefore,
will stem from more general political differences.

According to Walker and those who extend his study of American
states to an international scale,2 it is because politicians and admini-
strators borrow too rapidly and thoughtlessly to consider such variationms
that diffefent degrees of effectiveness occur. In institutional terms
much of the history of the modern state is one of international borrowing
or lending. The French prefectoral system, the 'Westminster' model and
the Swedish Ombudsman, for example, have all been tried or imposed on
other countrieg;sometimes effectively, sometimes not. All it may be
. possible to say is that transplanting institutions into different countries
or policies on to different institutioni’may be risky ; particularly the former.
But from the point of view of the analyst, if not the citizen or practitioner

of politics, the different developmental processes of transplants in new
territories can be studied

Simeon, ibid, p 551.

2. Walker, op cit, pp 890-897, and

e.g. Moynihan, D, SSRC Newsletter to no 10 1970. He cites the
inadequacy of European sociology for US race problems and warns
against European adoption of wholesale US solutions to other problems.

-
[
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with a view to comparing different political systems. ®

It should be pointed out, however, that, according to some
Comparative policy analysts, political variables and the workings of
'black boxes' are unimportant in explanations of policy. DOescribed by
Danziger as the demographic approach, these studies correlate policy
outputs with measures of socio-economic development.1 One of the
earliest proponents was Dye who claims that, in almost every policy
area studied in different American states, the significance of political
variables was negligible.2 Such an approach is unsuitable for this study
because of factors in bo:h the fdérmation and implementation of policy. First,
there is a contradiction between the findings of Dye and those of
Walker in his 'diffusion of innovation' research. The latter finds that
part of the explanation for the presence or absence of particular policies
is in the roles of politicians and administrators. It is, it will be
recalled, his contention that their thoughtless 'borrowing' from one
another explains varying degrees of effectivenesss. But even if it is claimed
‘that Dye's view is ' stronger than walker's in éxplaining the existence of
statutes,‘such a theory cannot easily account for issues raised in this thesis
While it is the case that two developed countries - Britain and America -
have similar equal opportunity policies, the correlation doés not and
cannot explain why, for example, the Equal Employment Opportunities
Commission appears to be taken more seriously by American politicians
than the Equal Opportunities Commission by the British. Nor does it
explain why American women's groups seem to be more integrated into the
political system than their British counterparts. Nor does it explain
why American judges have been less cautious than the British in interpreting

the law, It is for its failure to make such linkages (and for its dubious

l. Danziger, J. Making Budgets - Public Resource Allocation (Sage 1978)
p 23.
2. Dye, T. Politics, Economics and the Public (Rand McNally 1966), p 3;

and Understanding Public Policy (2nd edition, Prentice-Hall 1975)
Chapters 13 and 14,
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mathematical foundations) that this approach has been most criticised.1
Other economic determinists, like Marxists, would not accept the
establishment of rough correlations as an explanation, but would try
to specify the mediating processes.

It is comparing these linkages or mediating processes that
makes comparative policy studies a healthy off-shoot of comparative
politics. And it is analysing the reasons for different emphases in
the workings out of British and American equal opportunity policies that
contributes to a general comparison of politics in the two liberal
democracies.

To summarise, although Lowi argues that political science
has often been about public policy in the past, the new literature
rightly stresses the need for a comprehensive approach that includes
implementation. But policy studies by political scientists should
consider essentially political questions (without ignoring other issues).
And comparisons of policies undertaken by political scientiéts_should also

be used to compare political processes.

Consequently, this thesis deals with the forces that brought
about and shaped the Fqual Pay Act and Sex Discrimination Act. Thus the
contributions of individuals, parties and pressure groups afe considered
on their own merits and in the contexts of other policy priorities facing
governments and of interest among key actors in American anti-discrimination
legislation. The thesis does not attempt the task of the sconomist or
econometrician:s that is, it does not present an original analysis of whether
the structures of British and American labour markets have changed as a
result of legislation, 1It, of course, refers to the works of other writers

on this aspect; but the main focus of the section on implementation is a

l., Danziger, op cit, pp 24, B81-83.
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comparison of the behaviour and political impacts of the British and
American institutions created for or charged with the administration
of equal employment opportunity policies. Although it is not a full-
scale comparative study, explanations of differences are placed in
the respective natures of 'hived off'! agencies and their places in
their wider political settings., How these matters are treated is outlined

more fully in the following plan of the thesis,

(III1) Plan of the Thesis

This introductory chapter concludes by providing some
general background to the advent of equal pay and opportunity laws in
Britain and America. It does so by referring to compe ting theories
about how social change comes about in liberal democracies and it
provides a brief history of the political emancipation of women which,
simultaneously, gave women the opportunity to place other demands on
the pﬁlitical agenda and yet appeared to stave off beliefs, except among
a few groups, that further reforms were needed. The rest of the thesis
considsrs‘in more detail a renewed interest in policies to promote
equality at work as well as in public life.

The next three chapters are about Britain. Chapter II deals
with the pattern of women's employment. This is necessary for two
reasons, First, it expands on the background of changing practices
that both raised expectations and created resentments, And, secondly,
in any discussion of the efficacy of policy, it is necessary to show that
there was a real problem to solve. Attention is drawn here to the views
of economists that only part of the differences between women's and Men's
employment can be explained by market forces. Chapter III deals with

politics. It outlines the history of parliamentary and governmental
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attitudes to women's employment rights and with the build up of the
second wave of feminism. Chapter IV considers the passage of the Acts.
This is set in the context of other reforming legislation and the chapter
ends with a discussion of the relative influences of outside groups and
other policy priorities facing governments. A briefer account of
American practices and reforms is given in Chapter V. This is necessary
because, if the problems in the United States were substantially
different, then it could only be expected that solutions would work out
differently. This chapter shows that women's employment patterns are
not substantially different in the United States except that changes seem
to take place about ten years before they do in Britain. The chapter
refers to an interpretation of the law, initiated by the Equal Employment
Opportunities Commission and confirmed by the courts, that was 'borrowed'
by the Britishs indirect discrimination. One component of American law
that is dealt with in this chapter is affirmative action which exists as
a result of Executive Orders. This is an idea that was taken over only
in minimal form by the British.

- The second half of the thesis describes the behaviour of
the enforcement agencies. Chapters VI and VII mainly deal with the Equal
Opportunities Commission (EOC), courts and tribunals in Britain, and the
Equal Employment Opportunities Commission (EEOC), courts and Departments
of Justice and Labor in the United States. There are local offices in
both countries which are not considered here. It is too early to say much
about the recently established offices in Cardiff and Glasgow. The
Northern Ireland Commission was set up under separate legislation. In
the United States many states have their own institutions and the Federal
EEOC has regional offices. To treat them all systematically is beyond

the scope of this thesis, although references are sometimes made to the

activities of some of them,
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Although civil rights enforcement agencies have been
wracked by internal disputes and criticised for mismanagement, the
evidence presented in these chapters suggests that the United States
agencies have made a bigger impact in politics than the British. Roy
Jenkins, Home Secretary when the Sex Discrimination Act was passed,
expected that the British EOC would also be a clearly visible, powerful
law enforcemeﬁt agency. As the American EEOC began ten years earlier
than the British, one immediate possibility is that in ten years time
the British EOC may also create more of a stir and that women's rights
will also be in the mainstream of political discourse. This is the
sub ject of the concluding chapter which does two things., First, it
bears out, in some respects, thé diffusion of innovation thesis that
implementation is less effectiQe in the 'borrowing' country but argues
that, overall, it is probably undemonstrable. More importantly, it
sets the different political impacts of the policies in their respective
contexts. It therefore uses the policies to illuminate more generél
workings pf politics in these two liberal democracies. |

So far, discussion has centered on ideas about how to analyse
policy, why it is useful to do so comparatively and how the task is
undertaken here. It is now necessary to turn away from thé Meta level

and to consider competing theories of how and why actual policies come

about.

(Iv) The Dynamics of Reform; Theories about Change

Among the many accounts of how reforms occur, four 'ideal
types' may be discerned. These ares a model of economic determinism;
the 'ripe time' theory; the idea of an electoral chain of command and

modified versions of it; and the 'diffusion of innovation' explanation.



(IV)(a) Economic Determinism 1'6

Dye's non-Marxist economic determinant theory has already
been described as being limited in respect of the intentions behind
this policy study .But some version of a Marxist explanation for specific
reforms might be borne in mind when considering the events outlined in
the rest of this chapter and the thesis as a whole. Crudely put, one
of the three relevant aspects of such an explanation is that subordinate
classes in liberal democracies may be made to feel equal by the extension
to them of political liberties already enjoyed by others. The second is
that limited economic and social concessions may be made to secure
legitimacy for the general regime. Thirdly, concessions
may be made which stem from recognition in the state apparatus that the
needs of the economic system require certain changes that could be construed
as redistributing resources from the dominant to the subordinate class,
The first of these seems compatible with the dissipation, described
presently, of the women's movements i; Britain and Americé¥aftgr tﬁéy
gained the vote. This aspect and the second are, however, subjéct to
the 'essentially contestable' nature of the debate about reform or
revolution. Nevertheless, it will be observed that concessions in the
form of anti-discrimination laws have had only small materiél results so
far. The third aspect may be compatible with the circumstantial evidsnce
provided by the coincidence of timing between pre—lagislatiQe changes in
each of the two labour markets and the advent of reforms, Changes in
the pattern of female employment in America are about ten years in advance
of those in Britain; so, too, are legislative reforms. Of more direct
relevance, it is noted in Chapters III, IV and V that some proponents of
reform in both countries were explicit in their beliefs that industry

needed a more rational distribution of the labour force, which could be
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encouraged by equal opportunity policies. In Chapter VII, the view of
a major American employer is reported that such policies have forced
companies to overhaul their personnel systems and grievance procedures;
a modernisation regarded as overdue. But, however superficially appealing,
what has been outlined of this model must be oﬁly a starting point; for
reasons similar to those used against Dye. There are differences in the
two societies which can be explained only by reference to their respective
mediating processes. And, if variations in these occur at the ideological
and political level, feedback on to the material may be seen., This {is
discussed in the final chapter. However, it may be that even a
sophisticated version of the model is inappropriate for the purpose of
explaining changes in the position of women. This is because the model
is essentially about class inequalities and whether or not these can be
elimihated within a system of capitalism. The whole question of whether
or not women constitute or are analogous to a subordinate class
is hotly disputed and cannot be settled in this thesis. NeVérﬁheless,
class is an important factor in the comparison of the equaliapbOrtunity
policies of the two countries. In Chapter III it is shown that feminism
was believed in some British left-wing circles to be a diversion from
the more important class inequality. As a result, eSpousai of the cause
of economic rights for women was delayed even in the Labour Party, not
all of whose members accepted the necessity of the class struggle. In
Chapter IV, it is argued that it was the failure of welfare policies to
cure class inequalities that encouraged exploration of the idea of special
measures for special groups. However, in Chapter VIII, it is argued that
one of the key differences in the impacts of equal opportunity institutions
in Britain and America is that the general political structures of the

former are based on the idea of the primacy of class politics, while
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those of the latter reflect values of individualism and group pluralism,
(Arguments in America about feminism being a diversion were made in the
context of efforts to increase racial equality.)

! Ripe Time',

ODakeshott's ‘'ripe time' theory is another that, even if
persuasive in appearance; is difficult to operationalise.l His view is
that society is composed of arrangements that are at once 'coherent and
incoherent', forming a pattern that 'at the same time intimates a sympathy
for what does not fully appear'. Politicians can make changes by
exploring these sympathies or intimations when the rims is right. The
process of change cannot be abridged. It can only take place when
anomolies in social arrangements press 'convincingly for remedy'. Thus,
he argues, it is not the strength of abstract appeals to natural justice
that explains the granting of female suffrage. Instead, it was realised
that in 'all or most other important respects (women) had already been
enfranchised'. The accuracy of this assessment of the legal position of
women is debatable. It will be shown later in this chapter that judges,
when ruling on what are surely 'important respects' - employment and
education - did not consider women as persons until after they had been
granted the right to vote. Nonetheless, that the slow march of the
century before 1970 had produced a sense that anomalies between the
positions of men and women had become intolerable, and that the 'time
was ripe' for legislative recognition of this, finds some confirmation
in the views of some politicians in their expressions of support for

anti-discrimination laws. These are reported in Chapter IV.

1. Oakeshott, M. "Political Education® in Rationalism in Politics
(methuen & Co, London 1962), pp 124-133,
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€lectoral Chain of Command

The most conventional explanation of political change in
liberal democracies is the electoral chain of command model. This (and
its modified versions which take account of parties and pressure groups
as well as voters) is too well known to be rehearsed in detail here.
Briefly, change is conceived of as a long drawn-out process starting with
sporadic demands by individuals, carried forward by pressure groups &nd
parties. Having become legitimate by attracting widespread support,
the demands are translated by 'representative and responsible' governments
into laws. A less conventional modification to the theory, which brings
it curiously close to Oakeshott's conception, has been proposed by
Donnison.1 He adds that, during the gathering of momentum and implement-
ation, issues and solutions became refined and redefinad until, in a
Kuhnian sense,-.a new paradigm is reached. This is not just a better way
of looking at familiar ends, but a new way of perceiving society and the
rights and duties of its citizens. The language and philosophical
framework is not Oakeshottian but the processes described are ﬁot unlike
‘explorations of intimations' and recognition of the importance of
coherence where, once, incoherence did not matter.

Many reforms seem to fit the simple conception'of the electoral
chain of command. Female suffrage, for example, in Britain and America,
took seventy years or more to travel from conception to execution. As
shown in Chapter III, an equal pay campaign existed spasmodically in
Britain for eighty years. The Abortion Law Reform Society was founded

thirty years before the law was changed. &nd, to some extent, Donnison's

1. Donnison, D. 'Research on Policy', Minerva (October 1972), pp 520-523,



view is borne out by the probability that it is inconceivable to
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anyonelpow that women should not have the vote. It might also be argued

any consensus there is about working women is still a flimsy one and,
as such, it and the continuing open conflict over the ethics of abortion
indicate that society is, on these issues, in a period equivalent to
Kuhn's revolutionary sciencs.

What the three models discussed so far have in common is
the idea that social change is likely to be a lengthy process. All of
them indicate a potential role for the politically active but they differ
in the emphasis they place on the possibility of action to abridge the
process, For Marxists and Oakeshott the limitations are the conditions
of the economy and ideology. The electoral chain of command theory
attaches more significance to the freedom of politicians and voters to
express preferences and have them translated into fact but still posits
a long span. This is where the diffusion of innovation model departs
from all three models so far discussed.

(Iv)(d) Diffusion of Innovations

The 'diffusion of innovation' model arises from the observation
that some reforms occur rapidly though preceded by almost no interest
among voters or pressure groups. Its first exponent, Walker, argues
that certain American states give the lead in specific issue areas
and that politicians and administrators in other states copy their
innovations with so little discussion that sometimes they even reproduce
the typographical errors in the original statutes.1 Elements of the
same pattern esppear at various levels in political systems. Although
laws about women's equality at work were not deliberate copies of
proposals to eliminate racial inequality, the outlawing of sex discrime

ination in employment was added to the American Civil Rights Act without

1. Walker, op cit.



21
either a mase campaign or explorations of 'sympathies' or 'intimations'.1
This is discussed in Chapter V. Earlier in this chapter, the adaption
of Walker's idea to an international scale was referred to. This appears
to be corroborated by declared British interest in the American
legislation and by the fact that an organised campaign for the British
Sex Discrimination Act got underway only shortly Sefore the passage of
the law rather than gradually developing the momentum predicted by the
electoral chain of command theory.

(Iv)(e) The Question of Timing

One problem with wWalker's formulation is that, although he
identifies another pattern of change to account for rapid innovation,
he does not explain why politicians borrow when they do. He is content
to allow the matter to rest on the whims or fancies of decision makers.
Nor do the other theories of change deal with the question of reasons
and timing at a general level other than implicitly. As has been noted, in
the first two of 'them decision makers are constrained by economic and
ideological circumstances. In the third, it seems to be assumed that
politiciéns act when they do because that is how a democratic systam
works. Goodin, however, noting that in any given system some reforms
never emerge, or come about very slowly,while other changes occur almost
by fiat, is not content to leave the existence of different speeds as
a mystery.2 He contrasts the rapidity in Britain of the licensing and
withdrawal of thalidomide and the re-certification of the DC-10 with the
longer processes over the same issuss in the United States. And he
compares British alacrity in these areas with dilatoriness on reforming

the Official Secrets Act or the banning of tobacco products, But his

argument is not that politicians are responding properly to the electors

1. See also Robinson, D. 'Two iMovements in Pursuit of tqual Employment

Opportunity', Signs (Spring 1978), p 414.
2. Goodin, op cit.



22

or that they have gauged correctly that the time is 'ripe' for some
issues but not others. On the contrary, he suggests that a claim that
the time is or is not right is a technique for msnipulating public
perceptions of what is possible in situations where particuler confige
urations of powerful interest groups (but not classes) enable governments
to act or prevent them from doing so. Thus, while all models of change
may provide interesting insights into the processes of reform in general
and women's rights in particular, if Goodin's questions are not also
raised, accounts based on them may merely catalogue svents leading up
to changes instead of explaining them. The research for this thesis,
however, suggests a possible extension to Goodin's idesas.

It is argued in this chapter and elaborated upon in Chapter
IV that governments may act quickly not necessarily because of the
configuration of interest groups and their relationships to the admini-
stration, but because of the pattern of policy imperatives facing them.
Thus, although Barbara Castle saw women as a definable electoral constituenc9
to be courted, she was alone in this. Other cabinet ministefs of both
Labour ana Conservative governments were persuaded by this view only at
the eleventh hour. Nor were they of one view about the centrality of
women's equality in their system of values. But they did know that
membership of the EEC would necessitate action in equal pay and opportunities.
As a result they could be seen to be responding to pressure groups on
issues that they would have had to tackle anyway.1 Thus, an explanation
of why particular changes come about at particular times must be an account
of the inter-connections and coincidences of social attitudes and political
priorities that may be at times only tenuously linked.

Because theories of social change involve both the slow

march of time and 'proximate causes', this chapter concludes with a

1. Lest this seem too cynical a view, let it be noted that the same point
has been made by M Rose with respect to reforms offered by the Labour
government between 1974 and 1979 as part of the Social Contract with
the Trade Union Congress. These, too,

would have b
EEC. Seminar, Bath University, N e been imposed by the

ovember 1981,
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background historical sketch of the position of women before more

directly related matters are discussed in the main part of the thesis,

The Historical Background

Dissent from social and political arrangements for women
has a long history, but, in both America and Britain, it gathered momentum
in the late nineteenth and early twentieth centuries and again in the
1960s and 1970s. The franchise was extended to most women in 1918 in
Britain and 1920 in the United States. Suffragists had been interested
in economic as well as political emancipation but these economic demands,
although they never disappeared entirely in either country, remained
muted until the middle of the twentieth century. The women's movements
in the two countries throughout the period at once show differences and
cross—fertilisation in their positions and aims.

The First Wave of Feminism: Social and Political

Traces of feminism have been found to have existed in Britain
L d J [d - 1 &
in the seventeenth century and in Colonial America. But i1t was the
French Revolution and the spirit of the Enlightenment that spurred the

first systematic analyses of the position of women. The Vindication

of the Rights of Woman by Mary Wollstonecraft was published in 1792.

1. Randall, V. Women & Politics (Macmillan, forthcoming in 1982), p 122
of draft.
Ryan, M. Womanhood in America from Colonial Times to the Present
(Franklin Watts Inc, 1975) pp 34-35. The following feminist poem
may be of interest. It was written in 1703 by Lady Chudleigh.

Wife and servant are the same,
But only different in the name.

When she the word 'obey' has said,
and man by law supreme has made,

Fierce as an Eastern Prince he grows
And all his innate rigor shows.

Then shun that wretched state
And all the fawning falterers hate.

Value yourselves and men despise;
You must be proud if you'll be wise.

Reprinted by Bottomley, A.; Gieve, K.; Moon, G.; Weir, A. The
Cohabitation Handbook (Pluto Press 1981), p 1.
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Interest among less intellectual women is illustrated by a letter written

in 1776 by Abigail Adams to her husband John in which she hoped that

"in his new codes of law, he would remember the ladies'. She warned

that, if he did not, women were determined to 'ferment a rebellion’ since
they 'would not hold themselves bound by laws in which they had no
representation.1 John Adams was incredulous that women were as discontented
as slaves.2 And when the 'new codes of law' became a Constitution that

was an enlightened one for most white men, the lives of American women

were regulated by codes based on Blackstone's Commentaries on the Laws

of England.

The persistence in-the United States of slavery meanwhile had different
implications for feminist thought in Britain and America. English
philanthropic women like Elizabeth Fry were opposed to slavery and in favour
of public duties for women. But opposition to the legal position of slaves
did not precipitate campaigns for female equality? However, the similarity
of domestic laws governing the conduct of slaves and females wés,thrust
upon American women by their day-to-day proximity. By the 1830s the obvious
analogies were being drawn by a hundred or more female anti-slavery societies.
In 1848, a convention was held at Seneca Falls attended by three hundred
women and men, many of whom, like Elizabeth Cady Stanton, her husband,
and Susan B Anthony were feminists and abolitionists. The Declaration of
Sentiments drawn up at this convention was modelled on the Bill of Rights.
Twelve supporting resolutions called for an end to all legal disabilities
including suffrage and restrictions on rights to work.

Until the Civil War, feminists and abolitionists continued to

work closely. During hostilities, as in the twentieth century, women

1. Cary, E; Peratis, K. Women and the Law (Natural Textbook Company/
American Civil Liberties Union 1977) pp 1-2.

2. Carey; Peratis, ibid, p 2.

3. She did, however, use the word 'liberation'. Rose, J. Elizabeth Fry

(Macmillan 1981).

4. O'Neill, W. The Woman Movement: Feminism in the United States and
England (Allen and Unwin 1969) pp 108-111.
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took part in war work. But there were no rewards. To their dismay, the
l4th Amendment of 1868, which extended the 'equal protection of the laws'
to former slaves, specified in the Constitution for the first time
political rights for male citizens. The women's movement split. Some
argued, like English philanthropists, that there was a special role for
women in social welfare matters which could be fulfilled with or without
the right to vote. 1In Britain this line of thinking had fuelled campaigns
in the 1860s to regulate conditions of work for women and children in
factories; measures that were bitterly opposed by another 'small group

of middle class women'.l  Another example of 'social feminism' in England
was Josephine Butler's campaign against legalised prostitutibn. In the
United States the social and moral welfare of women was pursued by
feminists like Jane Addams in the Progressive Movement. This strand of
feminism concentrated on the education of working class women and, as in
England, although much later, on the regulation of their conditions of
work. In both societies, feminists were also involved in reforms of
property laws to protect the rights of married women.

The best known elements of the women's movements in both
countries concentrated on getting the vote. This was evident in England
as early as 1847, when what Randall describes as the 'first.recognisable
female suffrage pamphlet' was published by Annie Knight.3 The original
Fawcett Society was formed in London in 1866 as the London Society for
Women's Suffrage. But according to Randall, it was John Stuart Mill's
failure to amend the 1867 Reform Act to cover women that sparked off a

national campaign. More closely allied at first with a political party

1. Letter from Beatrice Webb to Carey Thomas, President of Brynmawr College
from 1894 to 1922. This letter is undated but Professor Norman
Mackenzie who copied it to this author, estimates that it was written in
March 1934.

2. Randall, op cit, pp 125-6. Bruley, S. Women's Organisations in the UK,
A Short History (National Council of Voluntary Organisatioms 1980)
pp 1-3. O'Neill, op cit, Chapters II and III.

3. Randall, ibid, p 123.
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than its American counterpart, the British campaign was led by Emmeline
Pankhurst whose husband was a leading Manchester Liberal. Later, feminists
looked to the Labour Party for support and, failing to get it, some split
off in 1904 into the militant Women's Social and Political Union (WSPU),
engaging in a campaign of direct action and violence.1 In the United States,
two societies, in which Elizabeth Cady Stanton, Susan B Anthony and Lucy
Stone played leading parts, concentrated after 1868 on the vote. American
suffragists did not on the whole approve of the British resort to direct
action. However, an English Quaker, Alice Paul, did introduce some
militancy into the later stages of the Campaign.2

whether direct action or womenfs war contributions most
influenced final decisions on the vote is a disputed matter.3 It may be
that women's war efforts were seen in an Dakeshottian sense as 'already
franchising them in another important respact'.4 Certainly the existence
of female munitions workers and front line medical staff seems to diminish
the strength of the opposition view; that the vote was a right properly
conferred only on the defenders of the realm.5 Even if war Qbfk'did not
cause the éranting of female suffrage, it was an influence on women's
lives during the twentieth century. It was the occasion of a public
enquiry into equal pay. And although women left the labour'market in
1918, a precedent had been set. But, having won the vote,kfeminism as a
movemant temporarily declined.

Randall explains the rise and fall of the first wave of feminism
in the following terms. Industrial capitalism, she argues, was the

6
precondition for feminiem becauss it at once released middle class

1. One of Mrs Pankhurst's daughters, Sylvia, did not join the new wing
but kept her feminism rooted in socialist concern for working class
women in East London.

2. O'Neill, op cit, pp 75-79.

3. 0'Neill, ibid, pp 83-88. Fulford, R. Votes for Women (Faber 1957)
pp 298-99, Harrison, B. Separate Spheres., The Opposition to Women's
suffrage in Britain (Croom Helm 1978), Chapter X,

4. Oakeshott, op cit, p 124,

S. Randall, op cit, pp 122-124. This view is forcesbly put in an anti-

suffrage pamphlet in author's possession.
6. Randall, op cit, p 124,
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married women from many domestic responsibilities and confined them to
inactivity to demonstrate the new found wealth of husbands. At the same
time, diminished domestic production increasingly pushed single women
into the labour market, either into a narrow range of socially acceptable
occupations or into factories, depending on their class. But, as she
also points out, politics during the same period developed along Lockean
ideas of natural equality and individual responsibility. The inconsistency
of not applying to all individuals a doctrine which allowed men to be
physically or intellectually different yet morally equal was not lost on
middle class women., Such discrepancies were, as already mentioned,
particularly obvious to American abolitionists; although as Randall
points out, there may have been elements who simply disliked the idea of
allegedly inferior men having more rights than white women. This is
probably most likely to have been so among Southern women whose representatives
at the Convention of the General Federation of Women's Clubs refused to
share a platform with a northern black delegate.1

Although suffragists in the United States had once hoped to
use their vote for recogniseably social and feminist ends, the movement
declined as disagreements grew over goals. Alice Paul and others tried
to ensure that the National Women's Party adopted a variety of issues that
were not necessarily 'feminist'. She pursued the issue of general equality
for women by presenting annually from 1923 equal rights amendment
proposals. Working class women were suspicious that she was seeking to
attack protective legislation, Campaigners for protective laws had
intended that men too would eventually be covered by them. B8y the 1970s
many working women had been converted to flice Paul's view that the lauws
were being used by employers to evade sex discrimination regulations.

In Britain female enfranchisement was followed by the logical

step of the Sex Disqualification (Removal) Act which enabled women to stand

1. O0'Neill, op cit, pp 50-52,



(v)(b)

28

for Parliament, Successful women candidates became integrated into
conventional party politics.1 A few former suffrage societies broadened
their aims to include equality in other spheres. These are referred to
in Chapter IIl. But some prominent women like Beatrice Webb were cool
towards the idea of no differentiation between the sexes at work. Her
reasoning was similar to the anti Equal Rights Amendment lobby in &merica;
that equal treatment was of interest only to middle class women and that
the absence of protection would enable employers to exploit working class

2

womene.

The Second Wave of Feminisms Fquality at Work

The conditions for the renewal of feminism in both countries
were provided by the Second World War. The 1918 exodus was not replicated;
women stayed in the labour market after 1945. It has also been argued
that the new wide availability of contraception for married women was
significant in facilitating this.3 Nevertheless, the general picture of
the period is one of anomolies., The British welfare state was regarded
at first as promoting equality universally., Demands for equalipay in the
public services finally succeeded in 1955, Dissenters from the idea that
female equality had been achieved were regarded as f‘reaks.4 Even before
the first equal pay success, Lady Pakenham argued that there was no need
for anyone still to call herself a f’eminist.5 Justice (now Lord)
Denning, too, believed female equality had arrived, although he feared
it marked the end of civilisation.6 At the same time ideas about child

care went into reverse. The message of wartime propaganda films suggesting

that children developed healthily without constant maternal attention

1. In the 19th century the Conservative and Liberal Parties had created
women's sections.

webb to Thomas, op cit.

This is Firestone's view reported by Randall, V. op cit, p 127,
Thelma Hunter, Manchester Guardian, 22.3.57.

Lady Pakenham, Spectator, 16.1.53,

mr Justice Denning, The Times, 13.5.50.
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.
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was strongly refuted afterwards by psychologists. The professional
view was that mothers should be urged to stay in the home.1

These ideas were perhaps put éven more forcefully in the
United States where the suburban family was almost reified.2 Feelings
among women that the reality of home life did not live up to its idealised
portrayal in books and advertisements were diagnosed as problems needing
individual psychological re-adjustment.3

Contradictions in the position of women were not contained
for long in either country. They broke out first in the United States.

In 1963, Betty Friedan published the first edition of The Feminine

Mystique where the source of discontent was described in a phrase that
became famous: 'the problem with no name'.4 Her publishers did not

expect the book to sell widely. But it touched a fuse and within weeks
was a best-seller. After that, the coming together of a number of
phenomena gave birth to the new women's movement in America. President
Kennedy had set up a Commission on the Status of Women in 1962. Together
with similar state commissions, it provided a network of women who were
aware of the role strain placed on educated middle class wives and of

the inequality of rewards for a growing number of unattached working women.

The almost accidental way in which gender was included in the Civil Rights

1. e.g. Bowlby in Childcare and the Growth of Love, linking mental
retardation with maternal deprivation (Penguin 1953).

2. Friedan, B. The Feminine Mystique (Penguin 1965).

3. This is compatible with the views of political sociologists that
any social failure in the United States is personalised instead of
seen as a consequence of exogenous arrangements over which indivi-
duals have little control, e.g. S M Lipset, The First New Nation
(Basic Books Inc 1963) pp 268-273.

4., Friedan, B. op cit, Chapter 1.
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Act, followed by unwillingness in the Equal Employment Opportunities
Commission to take women seriously, was a catalyst in the formation of
the National Organisation for Women. Civil rights groups gave rise to
the younger branch of the women's movement. Analogies were again

drawn between the position of women and blacks. And it was discovered
that radical men could be as chauvinist as others.1 Experience in civil
rights and anti-Vietnam war groups at once spurred women to form their
own and provided them with political skills.

While feminist issues were widely discussed in the early
1960s, organised feminism did not get under way until after the first
legislative steps had been taken. Despite strife among its various factions
achievements were won in the late 1960s and early 1970s. These are
referred to in Chapters V and VII. Thereafter, rearguard actions became
necessary as opposition to women's equality began to grow.

For Britain the second wave of feminism followed a different
course, although it was influenced by American ideas. Ché#feriliI shows
that the number of women's groups increased in the middle of the 1960s.
But, in contrast to the United States, militancy began to appear first
among the working class. Chapter III describes the renewal of the trade
union interest in equal pay. And Randall points out that a spate of
female industrial action led to the creation in 1969 of the National Joint
Action Committee for Women's Equal Rights.2 This, she reports, attracted
the interest of left wing groups looking for ways to mobilise the working
class. The revival of a middle class feminism may be explicable by the
reaching of a plateau of moderate gains in employment, unsurpassable

without the removal of formal and informal barriers to a range of occupations.3

1. Stokely Carmichael is reputed to have said that the only position for
women was prone. Other insulting displays are documented in Freeman, J.
The Politics of Women's Liberation (David McKay Co Inc 1975) pp 59-61.

2. Randall, op cit, pp 132-133.

3. Fogarty, M; Rapoport, R; Rapoport, R.N., Sex, Career and Family
(Allen and Unwin 1971) pp 20-25.
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As in the United States, new women's liberation groups grew out of the
frustrations in radical political and peace groups. According to Randall,
such women found that feminist arguments coming to Britain from America
and West Germany provided a coherence for their incohate resentments.

Unlike their equally fissiparous American counterparts,
factions in the British women's movement did come together to some extent
at the last moment to push for a Sex Discrimination Act. This is described
in Chapter III. But it was not only in response to this short-lived
pressure that governments finally approved by statutory proposals the
idea of economic and social emancipation for women.

Official Attitudes to Women's Rights

Although there were pressing reasons to legislate on equal
opportunities by virtue of EEC membership, official domestic ideas about
women in 1970 and 1975 were, of course, a considerable advance on those
of the nineteenth century. The contrast is clear if the views of the
nineteenth century judges are considered.

A supporter of John Stuart Mill in 1867 consoled him with the
information that, under an earlier statute, all references in laws to
males included females unless it were specified otherwise. During discussion

of the Reform Bill, Disraeli made it clear that he hoped to rely on the

1. Randall, op cit. A symptom of the American influence was the growth
in Britain of dislike of forms of address that denoted women's
relationships to men as wives or daughters. David Butler remembers
hearing Ms for the first time in 1969. The private papers of
Ms J Airey reveal that a campaign took place soon after this to
persuade the Passport Office to allow women to use the prefix officially.
Evidence of a more substantial American influence is Rowbotham's
report that it was an American who suggested the holding of the first
Women's Liberation Conference in Britain. Rowbotham, S. 'The beginnings
of Women's Liberation in Britain', in Wandor, M (ed) The Body Politic
(Stage I 1972) p 96.
2. Much of the following three paragraphs comes from Sachs, A. and
Hoff Wilson, J. Sexism and the Law (Martin Robertson 1978), Chapters
I and II.
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courts to confirm that females were neither males nor persons. A series

of cases fbllowed attempts by 5,000 female householders to register

as voters under the new law that gave the vote to every man of full age,
04 PYing- a house and not subject to legal disability. The women's defence

was that legal disability normally referred to lunacy, bankruptcy or

imprisonment and could not mean femaleness unless it was also claimed

that the whole population of women was criminal, bankrupt or insane.

In these, related cases, and others dealing with rights to higher education

and professional status, it became established that women were not persons

but persons-with-legal-disabilities by virtue of being female. Excluding

women from public duties, offices and higher education was described

as a privilege; in some cases in compensation for their inherent

weaknesses and in others as a reward for their moral superiority. In

most proceedings, judges justified their conclusions by the absence of

specific instructions from Parliament to do otherwise.

In the United States, female delicacy or superiority was also
used as a reason to confine them to the private sphere. An odd definition
of citizenship evolved. 1In 1874 it was asserted that women were undoubtedly
citizens but that the right to vote was not a necessary characteristic of
citizenship. This ambiguity in women's citizenship enabled challenges
in 1908 to the coﬁstitutionality of protective laws to be withstood.

The granting of the vote in Britain gave the judges their
Parliamentary instruction about the status of women. And in 1929, Lord
Sankey finally put an end to the notion in the courts that women were not
persons in the full sense of the word.

But official attitudes in both countries continued to embody
elements of older ideas. Married women were still debarred from some

pursuits in Britain in the 1930s because they were not allowed to enter
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into contracts on their own initiative. Certain occupations remained
closed and marriage bars operated in others. Hereditary women peers
were not permitted to sit in the House of Lords until 1963. In both
countries laws about social welfare and family matters continued to
reflect the nineteenth century middle class division of life into the
private sphere for women and the public for men.1 Elements of this
persist in Britain in public statistics and social security and tax
arrangements.

But changes have taken place too. In America party politicians
began to flirt with the idea of economic and social rights for women
in mid-century. The Republican Party publically endorsed the proposal
for an equal rights amendment in 1940. The Kennedy Commission was supposed
‘to scotch the idea of the need for an equal rights amendment. It did so.
But it also recommended specific improvements for women.3 In so doing it
encouraged Kennedy to bring in an Equal Pay Act quickly. Since 1964,
liberal opinion has accepted women as a legitimate element of the civil
rights lobby.

In Britain, the legislative climate surrounding the Equal Pay
Act and Sex Discrimination Act was a liberalising one. A spate of reforms
on social issues took place; for example, on homosexuality, abortion and

divorce. The principle of anti-discrimination laws was established by

1. Randall draws attention to the existence of these assumptions in
welfare laws in Britain, op cit, p 98. In America many state laws
about child custody, social security, jury service and criminal
offences arbitrarily differentiate between males and females. That
it would be more difficult for this to continue if a norm were set
by the Constitution is part of the case by the ERA lobby. See
Peratis and Cary, op cit, Chapter II.

2. Equal Opportunities Commission Research Bulletin, No. &4, 1980.

3. Report of the President's Commission on the Status of Women by the
Committee on Private Employment, October 1963. Memorandum by
K P Ellickson, Executive Secretary of the Commission: 'The President's
Commission on the Status of Women: It's Formation, Functioning and
Contribution'. Jan 1976. Walter P Reuther Library, Wayne State
University, Michigan.
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Race Relations acts and their limitations provided lessons for the framers
of the Sex Discrimination Act. This context is discussed more fully in
Chapter VI.

But for both the Equal Pay Act and the Sex Discrimination
Act, the EEC was a precipitating factor that was absent, of course, in
America. Article 119 of the Treaty of Rome requires equal pay for men and
women doing the same work. It was originally added to the Treaty because
France, with relatively well paid women, could not afford the competition
of cheaper labour costs in other member states. The origins of Article
119 were not then inspired by the same idealism as the ILO Convention on
Equal Pay for Work of Edual Value. But, unlike the Convention, the Article
is binding.1 The passage of the Equal Pay Act was preceded by an analysis
of what would be entailed by accession to the Treaty of Rome. British
provisions were more generous than those in Europe. But in 1975 the
latter were brought into line with the ILO and it had become clear that
member states would have to introduce guarantees of equalifyiig the non-
contractual conditions of employment. Details of these moves are discussed
in Chapter IV. Since the only examples of this kind of legislation were
in Eastern Europe and America, it is not surprising that a British government

looked to the latter rather than the former for specific ideas.
A more detailed account of growth of interest among women and

politicians in such issues follows in the next part of the thesis.

1. An editorial in the Daily Telegraph noted that if Britain became a
member of the EEC she would be joining a group which had not so far
defied the authority of the European Court of Justice on questions
arising from the Treaty. 3.10.61.
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Wwomen's Pay and Occupational Nistribution in Britain before the

Equal Pay and Sex Niscrimination fActs

Introduction

There are two reasons for devoting a whole chapter
to this aspect of the background to the Equal Pay Act and Sex
Discrimination Act. The first is to complement the social and
political changes referred to in Chapter I but to do so from a
standpoint of particular relevance to the laws that are the
subject of this thesis. The second relates to a general point
in the study of public policy. This is the need to establish
whether there is a real problem to be solved by a policy innovation.
More specifically, it is necessary to show whether or not particular
proposals are suited to situations that are to be changed. and
when governments are criticised for borrowing innovations on
the grounds that transplants do not thrive, it is necessary to
establish, among other things, whether or not the initial problems
were the same. The detailed account in this chapter and the
briefer information on America in Chapter V show that their patterns
of women's pay and employment are very similar. In each country,
continuity and change are apparent in pay, occupational distribution
and job segregation.

In 1605, an Oxford Assessor fixed the rates for
female haymakers at half that for men.l The writer who uses this

example does not report whether productivity rates were

1. Cited by Davies, R. Women and work (Arrow 1975) pp. 27-28.
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similarly different, Nor does Routh when he quotes the remarks of a late
nineteenth century observer of women's wagesl, But in the second case,

it is noted that neither the skill and intelligence required by the job, nor
the aptitudes brought to it by an employee counted in the fixing of rates
for women, Instead they were set at an arbitrary proportion of those for
men, By 1966, two years after the TUC first called for government
intervention to equalise the rates for men and women, about 10% of female
employees were receiving equal pay. But most of these were professionals
and, on the whole , women's average earnings from 1951 until 1971 remained
a little more than half those of men, Hourly rates, which take account of
the fewer hours worked by women, were about 60%.

Behind the fairly stable ratio of male to female
earnings lie changes in work in general and in the working lives of women 1in
particular, For the pre-industrial woman, the separation of home and
work was less distinct. An outside haymaking job might be taken on; but home
duties themselves included ndlonly managing the household and kitchen garden
but also cottage industries like baking, brewing , candlemaking, spinning
and weaving, The industrial revolution removed these to the factory and
working class women followed, Outwork became full time, By the mid-
nineteenth century the proportion of women working was as high as in 19712,
But for the rising middle classes, new wealth removed the home from above
the workplace to the suburbs, To have a wife who did not work in partnership
became a sign of wealth or status. By the end of the century, however,
employment opportunities for single women in the non-manual sector began

to grow, especially in office work., In the twentieth

1. Cadbury, Cited by Routh, G, Occupation and Pay in Great Britain (Cambridge
University Press, 1965) p 99.

2. Hakim, C. Paper presented to the British Association for the Advancement
of Science, September 1981,
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century, women were called upon during both world Wars to take
over the.jobs of absent men, After the fFirst war, women drifted
out of the labour market. But after the Second, a long term change
took place in the shape of the working population., Before the war,
women had formed a fairly constant 30% of the total working
population although their absolute numbers had been rising. After
15945, the labour force continued to expand and this expansion

was largely made up by women, especially married women. Changes

in the pattern of married life and child bearing mean that

many of these women work for a few years after leaving school

and return to the labour market in their early.thirties where

they stay for twenty to thirty years,

The increase in numbers of women working has not
resulted in much interpenetration of occupations of either sex.
There have been some shifts, Ffor example, office work was once
male. And there now are more male schoolteachers. But the
degree, if not the pattern, of occupational segreqation has
remained constant. This is the case both between specific
occupations and within broad occupational categories. Nespite
some interpenetration, women tend to predominate in paid
occupations similar to their domestic responsibilities; for
example, the service industries and the 'caring' professions.

And within these eategories they tend to be found in the lower
paid levels; for example, more often as nurses than as doctors.

In the next section these trends are dealt with
in more detail. This is followed by a review of explanations
for these patterns. In conclusion, the chapter summarises the

policy implications of such explanations.
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23th Century Patterns of Pay

Pay differentials can be considered from a numoer
of viewpoints., For example, average earnings or hourly rates
for either the same or different jobs can be compared. Or
aggregate differences within occupational categories can be
used. The last approach is used by Routh.1

The following table, taken from his study, shows
the proportion of average full time female earnings to those

of men for seven broad occupational categories,

Table 1 women's averages as percentages of men's averages
1913/14 1922/4 1935/6 1955/6 1960
1A Higher professional ** " * (75)  (75)
18 Lower professional 57 67 69 72 72
2B iManagers and administrators (40) 33 38 54 54
3 Clerks 42 46 46 57 61
4 Foremen 50 57 57 61 59
S Skilled manual 44 48 44 51 50
6 Semi=skilled manual 72 78 75 57 58
7 Unskilled manual 44 57 57 52 53
All (current weights) 54 57 56 50 54
A1l (1911 weights) 54 58 56 52 54
Unweighted average S0 55 55 58 58

(Routh's explanation of the composition of each category can be found at
gory

Appendix I.)

Taking the unweighted average of all classes, it
appears that the relative position of women has improved slightly,
but it should be noted that this is largely dus to improvements
in the clerical category; the position of semi-skilled women
shows a marked deterioration,

Non-manual female employees have been the beneficiaries
of legislative intervention in rates of pay although there is

some dispute about the significance of this, As the above table.

l. Routh, op cit, p. 99,
2., Ibid, p. 105.
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indicates, Routh found that there were so few women in the most
senior professions, that little could be discovered about
movements in their pay. However, in 1936/38 female general
practitioners earned just over half of the amount earned by their
male colleagues and about 78% in 1955, Women graduates in the
lower professions were paid 55-60% of male rates. Trends
towards equal pay were most notable in the public services,
including the clerical grades, and teaching. Between 1913 and
1960 female teachers improved their position from 67.5%4 of male
earnings to 90%, the final spurt arising from the statutory
introduction of equal pay in the civil service and state schools
between 1955 and 1963.1 Routh, however, also notes that the
trend towards equal pay in teaching has been accompanied by a
widening of the differential between the salaries of ordinary
teachers and headteachers. In this connection it should be
noted that with the development of coeducation and comprehensive
schools, most headteachers tend to be men.2

3 In

Creighton disagrees with Routh's analysis,
his account, the public sector was not in the vanguard for non-
manual women. He argues that the few professional women
that there were in the private sector already had equal pa};
legislation providing it for female civil servants and teachers
merely rectified an anomoly in the position of employed middle
class women, However, most writers seem agreed that by 1966
only about 10% of women enjoyed equal pay and that these, with

the ekception of bus conductresses, were professionals,

At the beginning of the twentieth century, the only

1. See Ehapter III for an account of events leading to this,

2, NUS tvidence to House of Lords Select Committee on Anti-
Discrimination Bill 12,12,72, Minutes of Evidence and
Proceedings (HMSQO) p. 234,

3. Creighton, W. The Development of the Legal Status of Women in

Employment in Great Britain, Unpublished thesis presented to
Cambridge University 1973,
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female manual workers who escaped the arbitrary fixing of rates
referred to in the introduction were in textiles. Skilled
cotton operatives, in particular, were well paid by the standards
of the time but the decline of the textile trade effectively
removed this source of higher income for working class women.
As Table 1 indicates, female semi-skilled earnings dropped
sharply in proportion to male earnings; in the skilled category,
fluctuations around 48% appear; and in unskilled labour women's
earnings as a proportion show only a modest increase.

Routh's findings refer to average annual earnings.
Thus they both exaggerate and conceal forms of inequality. In
connection with the former, higher male earnings stem in part
from the longer hours worked by men; about forty-five a week
instead of an average of 384 for women. But the point is
concealed that where women do work overtime, their shift premia
are smaller. In 1973, for instance, their overtime accounted
for 3% of earnings, while the corresponding figure for men was 27%.l

Post war Department of Employment figures analyse

the differentials from both the averageearnings and the hourly

rates point$ of view. The following figures can be derived from

their statistics for 1972.

Table 2 Female Earnings as a Percentage of Men's;s 1972
Average weekly Average hourly Average hourly
earnings earnings including earnings excluding
overtime overtime
Full time manual 51.7 60.3 61l.6
Full time non=manual S1 54,1 54
All full time 55.8 64.5 64.7

1. Mmackie, L and Pattulo P. Women at Work (Tavistock Publications
1977) P.4l.

2. Department of Employment Gazette, Dec. 1976, P.1396,
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These figures are not strictly comparable with Routh's annual

average earnings but the Department of Employment figures

for average wesekly earnings, compared with Routh's averages

for all categories, indicate that not much has changed between

1913 and 1972.l Most writers seem agreed that between 1951

and 1971, the hourly ratesof women remained fairly steady

at about 60% of male rates. The higher figures for 1972

indicate some movement in some sectors in anticipation of the

coming into operation of the 1970 Equal Pay Act. However, there

are also reports that in some sectors the Act was anticipated by

reorganising the distribution of females in the labour market

through job evaluation, regrading, segregation, and by

reducing the numbers of females employed. It is worth noting

that in the first year of the Equal Opportunities Commission

in 1976, almost half of full time women earned less

that £40 per week, as did 5.2% of male workers. At the

other end of the scale ten times as many men as women earned

more than £90 per week,

Often inequality existed even where men and

women were doing similar work but for different basic rates.

A report by the Office of Manpower Economics includes a list

4
of collective agreements effective in January 1970. One

category of agreement covers those that specify lower rates

for women in similar jobs or lower minimum earnings for women

or those that specify a minimum only for women. The

following table shows that out of 228 agreements examined,

156 of them were of this type:

1.

The low figure for non-manual females in the Department of
Employment figures reflects the inclusion of low paid clerical
work.

Mackie and Pattullo, op cit, P.135.

fqual Opportunities Commission Evidence to Royal Commission on
Income Distribution and Wealth., Report based on that evidence
(EOC 1977) P.17.

Office of Manpower Economics, Equal Pay Report (HMSO 1972) P.67-83.



Tatle 3 Niccriminatory and Non-cdiscriminatory fureements

4z

Agreements Rates Agreements
Non- Only male |Separate [ NDiscrim= Total
INDUSTRY discrim- | shown for inatory* | agreements
inatory women per industry
bgriculture, Forestry 3 3
Mining, Juarrying 3 5 8
food, drink, tobacco 1 1 17 19
Coal % Petroleum Products 1 1
Chemicals & Allied .Industries 10 10
Metal Manufacturing . 2 1 1 4
iechanical Engineering 1 1 2 4
Instrument Engineering 1 1 1 3
flectrical Engineering 1 1
Shipbuilding 1 1
Vehicle Manufacture 1 1 2
Metal Goods, Jewelry 1 3 11 15
Textiles 1 22 23
Leather and fur 1 1 4 ) 6
Clothing, Footwear 1 9 10
Bricks, Pottery, Glass 2 3 1 10 16
Timber, Furniture 2 9 11
Paper, Printing 1 1 4 8 | 14
Other Manufacturing 1 1 5 7
Construction 6 1 2 g9
Gas, water, Electricity 3 3
Transport, Communications 9 1 1 11
Distributive Trades 2 1. 1 25 29
Professional & Scientific 1 1
Misc. Services ) g 10
Public 2dmin, Defence 1 2 4 7
Total of Types of Agreement 31 30 11 156 228

#+ Separate rates for similar jobs, lower minimum for women, minima specified only
for women.
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what is striking about the list of discriminatory
agreements is that it includes those occupations where, as it
will be shown in the following section, women predominate;
for example, food, drink and tobacco. Conversely, the list of
non-discriminatory includes occupations where women are notable
for their absence; for example, mining and quarrying. That
women are concentrated in a few occupations that are also low
paid helps to explain the aggregate differentials. Even {in
the professional sector, women are less likely than men to
receive training and promotion which leads +to a lower life=-
time earnings curve for them. The correlation between
occupational concentration in the manual sector and low pay
is shown in Table 4.l This should be borne in mind during the next

section which examines occupational distribution.

(III) Occupational Nistribution

A significant rise in the rate of female employment
began in mid-century. Although the absence of census figures
for 1941 make it difficult to demonstrate, it seems likely
that the Second World War was an important influence. Censuses
up to 1931 show that women constituted a stable 30% of the total
working population during the early twentieth century. Figures
provided by Routh and in Social Trends indicate that their

share of the labour force was only a little above 30% even

l. Office of Manpower Economics, op cit, P.Sl.
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Employment distribution in industry groups according to average

weekly earnings of men April 1971.

Great Britain

Industry Group Men % of all
A.W.E. (a) employment
Men Women
£ % %
The seven highest industry groups
Vehicles 34.9 6.8 2.3
Paper, printing, publishing 34.1 3.5 4,0
Coal and petroleum products 33,7 C.4 0.1
Shipbuilding, marine engineering 33.5 1.8 0.2
gricks, pottery, glass, cement, etc 31.3 2.5 2.0
Yetal manufacture 31.3 5.3 1.3
Transport and communication 31.2 11.2 2,6
Total 31.5 12.5
The middle industry groups
Chemicals and allied industries 31.0 2.8 2,6
Mechanical engineering 30.8 7.9 3.6
Other manufacturing industries 30, 4 2.0 363
food, drink, tobacco 30.0 4,3 7.4
Electrical engineering 29.9 3.9 9.5
Metal goods not elsewhere specified 29.9 3.7 4,4
Mining and quarrying 29.6 4.8 0.1
Gas, electricity and water 29.6 2,7 0.3
Instrument enginesring 28.7 0.7 1.3
Construction 28.5 10.9 0.3
Timber, furniture, etc. 28.2 1.7 1.1
Insurance, banking, finance &
business services 28.0 0.9 0.7
Total 46,3 34,6
The seven lowest industry groups
Textiles 27.4 3.1 9,7
Clothing and footwear 25,9 1.0 10.7
Distributive trades 25.6 5.0 5.1
Professional and scientific
services 25.0 2,9 12.8
Public administration 24.5 4.6 3.6
miscellaneous services 23,8 3.8 9.6
fgriculture, forestry, fishing 23.0 1.6 0.7
Total 22.0 52,2

Source: New Earnings Survey

(a) nverage weekly earnings excluding those whose pay was

affected by absence.
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in 1951} But Hakim calculates that the percentage of the female

population working had already risen by that year.

2
Table 5

Labour force participation rates 1901 - 1971

Per cent in each age group who are economically active*

Men All women Married women
15-54 15=59 15-59
1901 g6 38 10%#
1911 g6 38 10
1921 94 38 10
1931 g6 38 11
1951 96 43 26
1961 95 47 35
1971 92 55 49
1901-1971
proportional
increase -4 +45% +390%

* V(Occupied' for 1901-1951, 'Economically active!'! for 1961-1971.
* % Married, divorced and wodowed women grouped together.

Sources Census reports for England and Wales,

1. Social Trends No.5 (HinSO 1974) P.15.
And Routh, op cit, P.15.

2. Hakim, C. Occupational Segregation Research Paper No.9 (Dept. of
Employment 1979) P.3.
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This table also highlights a spectacular increase
in the participation rate of married women. The Ministry of
Labour was already noting by 1958 that women were being attracted
back into the labour market once they had reached the age of
thirty and were likely to stay there for considerable periods.
This is supported by Hakim's observations about the changed
age structure of female workers.1 In 1901, more than half of
all working women were under 25 years old and three quarters
less than 35, By 1951, there were as many female workers over
35 as there were under. Between 1951 and 1971 women over 35
rose to 60% of the female work force. This reflects changes
in women's 1ife cycles. New patterns of marriage and child
bearing (facilitated by the wider availability of contraceptives)
have been accompanied by the two-phase work profile noted by
the Ministry of Labour. And many more single women work
throughout life. 2

Hakim points out that most analysts expected the
larger participation rate of women to affect the distribution
of men énd women across occupations, But instead of a
growth predicted by Routh of men and women doing the same work,
occupational segregation has persisted. Segregation may be
labelled as horizontal when men and women work in different
occupations. It is vertical when both sexes work in the same
broad occupational category but where each sex predominates in
different levels. According to Hakim, the former has declined
slightly in Britain while the latter has incteased.3 Support
for Hakim's conclusion is present in other sources of

information about the destinations of women workers.

10 Hakim’ 1bid, po 10-11.
2. Ibid, P. 8-10.

3. Ibid, P.43.
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Routh's study reveals that before the war, women
formed only a very small proportion of the upper reaches of
the professions. BGetween 1931 and 1951, the numbers of women
who becaﬁe dentists, architects, accountants and solicitors
went up. (In the last occupation, women were formerly debarred
until the disability of married women entering into contracts
was removed in the mid-1930's.) Ffven so, in none of these
professions did they number more than 1,000. But, however
small their numbers, women's participation rate did increase
faster than that of men and caused some reduction in
horizontal segregation. According to a more recent PEP study,
women in these professions and in some others increased twice
3s rapidly as men in the inter-war period but levelled off
after 1951} The authors suggest that it was this postewar
stagnation that sparked off the demand for anti-discrimination
legislation. 1In the lower professions, women did relatively
well before the war because of growing numbers of nurses,
teachers,librarians, and social workers - occupations that
traditiohally drew on women. Horizontal segregation has been
reduced by inroads made by men into nursing, teaching and social
work.2 But changes in the organisation of industry leading
to a decline in the relative position of small businesses and
proprietors in favour of managers and administrators have
affected women adversely since they have not picked up in
the expanding management category except in the retail trade,
restaurants and hotels.,

Clerical workers more than doubled as a proportion

of the work force in the first half of the century. Another

l. Fogarty, M; Rapoport, R. and Rapoport, R. Sex, Career
and Family (PEP, 2llen and Unwin 1971)

2, Hakim, op cit, P.19.
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notable feature of this category was the extent to which women
were substituted for men. As this change took place, so did
the nature of office work alter. Braverman points out that
a nineteenth century male clerk would have been in charge of
all Operation; within the office} But the influx of women
was accompanied by specialisation and routinisation. Book-
keeping remained a male preserve while women became secretaries,
copy-typists, filing clerks, and, nowadays, punch card
operators. Many of these early office women were young and
single.

Females as a proportion of skilled manual workers
fell in the inter-war period, the slack being taken up in
the clerical and unskillea categories. As has been noted,
the decline of the textile trade had an important affect on
this category of female worker. The trend towards hairdressing
and manicuring as skilled work for women was discernible by
1931, Aand Routh's list of chief skilled occupations for women
for the period includes other service industries with which
women aré still associated.3 In semi-skilled work women
moved into the distributive and retail grades as domestic
service declined as a source of employment. Women kept up,
however, their small share of agricultural work while the
proportion of men fell. The female share of unskilled workers
increased during the wars and the post-war trend where women
formed one third of manufacturing workers was already noticeable

in metals and engineering.

1. Braverman, H. Labour and Monopoly Capitalism (Monthly Review
Press 1974).

2. Their remaining at home under the responsibility of their

fathers and their poor pay gave rise to the idea that women
worked only for 'pin money!.

3. Routh, op Cit' P, 29232,
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Overall, the effects of interpenetration of
occupations by either sex have not been striking., This

1
is shown in the following table devised by Hakim,

Table 6

Occupational Concentration 1901 - 1971

Proportion (%) of all occupations which have:

Total number of No 70% or A higher A higher
occupations women more 7 of women % of men
identified at workers women workers workers
each census workers than in than in
labour labour
force force
1901 380 g 9 26 74
1911 475 13 9 27 73
1921 611 8 8 22 78
1931 591 8 8 23 77
1941 - - - - -
1951 587 6 11 28 72
1961 201 9 10 26 74
1971 223 2 12 26 74

Source: Population census reports for England and Wales 1901-1971.

Notes The number of jobs with no male workers is negligible: two
in 1901, three in 1911, one each in 1921, 1931 and 1951,
and none at all in 1961 and 1971. The all-female jobs in

question are midwives, nursery nurses, and charwomen.

She explains that the

disappearance of occupations exclusive to one sex

is counteracted by the fact that overall the likeli-
hood of working in an occupation where one's own

sex predominated (at 90 per cent or more of the

work force, or even at 70 per cent or more of the
work force) became proportionately greater for men.2

1. Hakim' op Cit. P.23.

2. 1Ibid, P.23,
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The persistence of vertical segregation within the classes of
occupations is demonstrable from a number of sources. This
was not expected by Routh in 1960 when he viewed the broad
changes in the occupational population with optimism as far as
women were concerned. He calculated that all occupational

categories were being enriched by the post-war growth: of

female employment:

Table 7

wWwomen as a percentaqe of each occupational class (description of
classes at fppendix I) 1951, 1959

1A 18 2 3 4 5 6 7 all
1951 8.0 53.2 18.5 58.2 13.7 |15.8 | 40.5 | 20.9 | 30.9
1359 9.5 57.8 20.1 62.4 14,9 |15.2 | 42,2 |22.7 | 32.9

Using data from the 1866 10% sample census, from the
Nepartment of Employment and from Garoness Seear's paper for the
Donovan Commission, very roughly comparable figures can be

obtained for 1961 and 136632

Table 8
wWomen as a percentage of each occupational class 1951 - 1966

1A 1B 2 3 4 5 6 7
1951 o 53.2 18.5 58.2 |13.7 15.8 |40.5 |(20.9
1859 . 57.8 XZQ;} 62.4 [14.9 15,2 42,2 |22.7

b 28 2B

1961 B.12 | 61.9° | 26 6.2
1966 8.92 | 60.5°| 30 7.4 63.0C 18.4%42.29(22.9®

as if anything, these figures over-represent women since calculation was
based on Seear's paper, which, unlike Routh, does not include authors,
the clergy and senior members of the armed services;

bs similarly, these figures do not include air crew, artists, librarians,
musicians, navigators and sportsmen. With the exception probably
only of librarians, these are likely to be predominantly male
occupations;

c,d,es See next page.

1. Routh, op cit, P. 44-43,

2. Census data 1961 and 1966, NDepartment of Employment Gazette Dec. 1976;

Seear, N. Research Paper 11 for Royal Commission on Trade Unions and
Employers!' Associations, P. 2, 3.




c: 1968 figure: 5.;

d: manufacturing industries only;

e: classified as 'other' by Seear but since her table specifies
all other categories, this figure must be largely unskilled.

It should be stressed that these calculations are
only roughly comparable but there ddes appear to have been less
branching out than Routh had hoped for. Women are still predomi-
nately in the lower reaches of each of the two broad categories
of manual and none-manual work., The figures for the highest
professional category seem to bear out the PEP claim that the
initial inroads made by women went into stagnation - although
at a later date than that suggested by the authors.

Table 9 shows the concentrations of men and women
at different levels within two broad occupational categories
that correspond to Routh's classes 1%, 1B and 2B.

Among the administrators and managers, women are
more likely to be in personnel than in sales or contracting.
Of the professionals they are more likely to be nurses and
para-medical staff than doctors; schoolteachers rather than
university lecturers.

Table 4 on Page44 also shows a division of
occupations in the manual sector. UWomen are heavily
concentrated in the lower paid occupations of textiles,
clothing and footwear, and miscellaneous services. In the
middle wage range, there is less disparity in overall
proportions but men are concentrated in construction and
mechanical engineering while women are in fodd, drink and
tobacco and electrical engineering.

One feature common to both sectors is that the
occupations where women are well represented are those which
are an extension of their traditional domestic roles; for

example, the personnel side of management, the 'caring'



TABLE 9

| Nap)

Great Britain Number in employment in certain occupations 1961, 1966
Occupation Numbers 1961 Females as Number s 1966 Females as
Males Females Total @MMM_WMMMHmm Males Females Total MMH%MMMWN@

Administrators and Maragers (Next Whole)

Ministers of the Crown, MPs

(NEC), Senior Government

Officials 28,370 3,720 32,090 12 30,980 3,940 34,920 11

Local Authority Senior Officials 29,600 3,880 33,480 12 34,070 6,220 40,290 15

Managers in Engineering and

Allied Trades 98,750 2,630 101,380 3 111,710 3,420 115,130 3

Managers in Building and

Contracting 55,860 1,780 57,640 3 70,550 2,940 73,490 4

Managers in Mining and Production 111 160 8,850 120,010 7 119,690 9,690 129,380 7

Personnel Managers 8,290 3,020 11,310 27 10,870 4,280 15,150 28

Sales Managers 74 180 1,500 75,680 2 103,850 3,770 107,620 4

Company Director 4 340 830 5,170 16 2,240 600 2,840 21

Managers (NEC) 187,030 13,790 200,820 7 215 210 21,760 236,970 9
Total 597,580 40,000 637,580 6 699,170 56,620 755,790 7

Professional and Technical Workers

Medical Practitioners (Qualified) 50,400 9,350 59,750 16 48 190 10,400 58,590 18

Dental Practioners 13,410 920 14 ,330 6 12,200 1,450 13,650 10

Nurses 31,990 289,820 321,810 90 34 120 350,960 385,080 91

Pharacists, Dispensers 20,520 9,600 30,120 32 16,600 8,210 24 810 33

Radiographers (Medical and

Industrial) 2,000 4 960 6,960 71 2,390 4,720 7,110 66

Medical Workers (NEC) 20,010 17,110 37,120 46 20,740 19,940 40,680 49

University Teachers 12,530 1,870 14 400 13 19,230 2,800 22,030 13

Teachers (NEC) 201,680 291 510 493,190 59 227 930 311 510 539,440 58

Civil  Structural, Municipal

Engineers 32,230 20 32,250 0.1 44 450 80 44 530 0,2

Mechanical Engineers 47,760 110 47 870 0.2 69,840 290 70,130 0.4

Electrical Engineers 41 430 160 41 590 0.4 65,140 320 65,460 0.5

Technologists (NEC) 85,750 880 86,630 1 103,380 1,120 104,500 1



53

Chemists, Physical and

Biological Scientists 48,170 3,560 51,730 7 55,060 4 270 59,330 7

Accountants  Professional,

Company Secretaries and

Registrars 89,590 13,610 103,200 13 1.106,180 18 110 124 290 15

Surveyors, Architects 73,950 1,640 75,600 2 85,550 1,590 87,140 2

Judges, Barristers, Advocates,

Solicitors 31,900 1,290 33,190 4 33,530 1,730 35,260 5

Social Welfare and Related

Workers 21,610 19,360 40,970 47 24 130 26,190 50,320 52

Professional Workers (NEC) 25,620 14 270 39.890 36 31,820 15,380 47,200 33
Total 850,560 680,040 1,530,600 44 1,000,480 779,070 1,779,550 44

Source: Census of Population 1961 and 1966

(10% sample)
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professions of nursing, teaching and social work, the making
of clothes and the preparation of food and drink. Clerical
and secretarial work where women predominate are also linked
to domestic roles in that they may be described as supportive.
Electrical engineering might be thought to be an exception but
it is here that a stereotype of female dexterity cperates
strongly.

wWomen in both sectors are less likely to receive
on-the- job training or promotion. In nursing, for example,
although less than 10% of nurses are male, one third of senior
posts are held by men. And, as already noted, modern trends
in education have made it less likely that headships will be
held by women. Clerical and secretarial work usually involve
'dead=-end! jobs. In manual work, women are more likely to be
in semi-skilled jobs even in some of the occupations where

they are heavily concentrated:

Table 101 wWwomen as a percentage of occupations 13966
Industry Skilled % Semi-skilled ¢
fFood, drink and tobacco 16.7 51.9
Chemicals and allied industries 3.8 0.2
Engineering and electrical 1.9 44,2
Other engineering 1.4 28.8
Other electrical 3.5 58.8
Yiarine engineering - 4.4
Vehicles 0.7 13,7
manufacturing and metal goods 4,2 43.8
Textiles 45,1 62.0
Leather goods and fur 33.6 33.4
Clothing B3.1 97.0
Footwear 54.3 51.5
Bricks, glass and cement 3.7 8.1
Pottery 51.9 51.5
Timber and furniture 10.2 36.5
Paper and boardmaking 26.4 50.2
Printing and publishing 23.8 48.5
Other manufacturing 11.0 40,4
Total | 18.4 42,2

1. Derived from Seear, op cit, P.3.
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In general it can be seen that, except in three cases,
women make up a higher proportion of the semi-skilled than
skilled workers. Once again it appears that in the skilled
occupations, women tend to be found in jobs with domestic
links. But even in those occupations with high levels of
skilled women, the proportions of the semi-skilled who

are women are generally larger. Industries that require
apprenticeships or offer on-the-job training tend to be
predominantly male.

Nespite the post-war trend for women to remain in
the labour market for considerable periods, then, women in
both sectors are likely to be found in those occupations
with poor prospects and for which the individual is trained
before entering the labour market. The rest of this chapter
considers some of the explanations for this pattern of

‘female employment.
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(Iv) Explanations for Pay and Occupational Distribution

Attempts to explain the reasons for pay and
occupational differences between men and women fall into three
broad actegories. First, sociological approaches concentrate
on the supply side by dealing with characteristics of women
and employers! perceptions of them}' In this kind of analysis
the structure of the labour market is seen as a product of
the attitudes of individuals that constitute it. Secondly,
some economists look for relationships between pay differentials
and occupational distribution of men and women., This approach
distinguishes between discrimination before and after entry
into the labour market. As a result, factors like education
and family arrangements that are primary in the first approach

are exogenous to the second. However, developments on early

models of post-entry discrimination now include more systematically

the effects of social arrangements on pay and occupational
distribution? Finally, other economists claim that a
division by gender of the labour market into primary and
secondar; sectors explains the pre- and postesntry behaviour
of women and employers.:3 tach approach has overlapping
components and, hence, sometimes similar implications for a
government wishing to modify the pattern of employment.

In thelr evidence to the Select Committee on the
Anti-Discrimination Bill, the Confederation of British

Industry and the Engineering Employers! Federation set out to

1. Hakim, op cit, P,.46.

2., Chiplin, B. and Sloane, P. Sex Discrimination in the Labour
warket (Macmillan 1976)

3. Barron, R, and Norris, G. 'Sexuval divisions and the dual labour

market' in Barker, N. and fllen, S. (eds) Dependence and
Exploitation in Work and Marriage (Longman 1976) P, 47-69.
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distinguish between sheer prejudice and reasonable discrimination

to ensure cost ef‘fectiveness.1 Their grounds for reascnable
differentiation were that women were poorly educated in
inappropriate subjects. This was possibly a result of bad
careers advice; but they also thought that women had unsuitable
innate attributes for developing certain skills, dealing
with crises and fitting into work relationships. Family commitments
and lack of ambition were, in their view, reflected in poor
motivation, higher rates of turnover and absenteeism, In
addition, physical differences were disadvantageous to women.
And male employees would be reluctant to be supervised by
women. As a result, investment in training women for higher paid
jobs was a poor risk,

It is clear from education statistics that women
are indeed not educated in industry oriented subjects. In
co-educational secondary schools, it is usual for girls to
study domestic science and for boys to have lessons in technical
sub jects. In some schools a common pattern is encouraged; but
in '0' level examinations in 1972, 138,000 girls entered for
domestic sub jects compared to 2,800 boys. Ffor metal=- and‘wood-
work, there were 96,000 male entries and 300 female.

wWhen girls do study more scientific sub jects,
they tend not to go into physics and chemistry. The 1972
figures sho? that 164,000 girls took '0' level biology
compared to 88,000 boys. Conversely, 285,000 boys entered for
physics and chemistry compared to 88,000 girls. Specialisation
by gender aétoss the arts and sciences in general continues

at ‘At level.

1. Mminutes of Evidence and Proceedings of House of Lords Select
Committee on Anti-Discrimination Bill

2. Social Trends, op cit, P.,12-15.
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Tabtle 11
GCE A {evel entries by broad subject area in England and Wales*

1962 1972

boys girls boys girls

Percentage of entries

Arts = 25 57 26 54
- of which, modern languages 7 15 5 13
Science and technical sub jects = 61 30 49 24
- of which, mathematics, 22 8 18 7
Social science and vocational sub jects 14 13 26 22

Total entries (,000s) 184 86 279 188

* A similar pattern exists in Scotland.

In higher education, the proportions of men and women
studying languages and arts are similar, But in science and
social sciencesthere are about five times as many men as women,
About three quarters of the latter qualify in education and
ancilliary health sub jects - usually from colleges of education
and other specialist institutions. For those women who have
suitable qualifications for medical schools a barrier has been
the operation of a quota system which requires higher pass rates.
from female candidates.

The paucity of qualified young women in industrially
oriented subjects is shown in the following figures for 19673

2
Table 12

Men and Women on Advanced industrially orientated courses 1967

Advanced courses men women Non-advanced courses men women
University lst degrees OND
Engineering/Technology 1450 4 Engineering/Technoloqy 4767 30
Science 2923 893 Science 338 82
CNAA 1st degrees ONC
Engineering/Technology 5177 25 Engineering/Technology 36118 218
Science 2031 299 Science 6779 2573
Business/Commerce 12091 1871
HND CGLI
Engineering/Technology 7893 24 Engineering/Technology418107 5207
Science 1484 242 Science 4525 1970
HNC Social admin,business 6244 4643
Engineering/Technology 32943 80 Wholesale &Retail 3035 2808
Science 6343 1267

1. 1Ibid, P.13.

2, B8ssociation of Teachers in Technical Institutions.

fducation
Training and Employment of Women and Girls. ’
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A1l Advanced Courses men women
Engineering 50260 85
building 11555 30
fletal Technology 2040 20
Science 18126 31186
Soc admin, business 46133 6129

Professional and vocational 8129 2831

It has already been noted that a bi-modal pattern of
paid employment has developed among married women. This
temporary departure from the labour market has been cited by
Chiplin and Sloane as a difficulty for the equal treatment
of women in certain occupations. They also argue that family
1ife'as presently constituted to some extent reduces the
market value of women's labour. Examples of this include tHe
need for married women who do not usually have the family car at
their disposal, to find work near home and their comparative
lack of freedom to move away for training and promotion.
Employers commonly believe that domestiec demands explain a
higher rate of turnover and absenteeism among women than
among men,

Connected with observations about women's
education and family roles is the belief that women are
particularly suited to the private sphere of personal relationships
and emotions and that men are by nature at home in the
collective world of work.

Debates about the sociology and psychology of
women will be discussed in connection with the dual labour
market theories. 1In the meantime, it should be noted that

economists like Thurow and Hakim have pointed out that these

l. Chiplin and Sloane, op cit, chapters II and III.

2, Falk, R. The Business of Management (British Institute of
Management) quoted in the Quardian 10.8.81.
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generalisations about women become a rule of thumb in
decision making by employers} Thurow arques that employers
do not offer jobs but opportunities for on=the-job training.
Investment in training will need to show not merely profit but the
highest possible profit. Recruiting practices will reflect
a perception that women as a class are a poor investment because
of a lower attachment to the labour market. Hakim points out
that the choice of sex as a screening device results from the
particular history of the society concerned, Religious
affiliétion or race may be an equally readily identifiable
device.

Thurow's model is supported in the British case by
evidence published by the Royal Commission on Industrial Relations
and Employers'! Associations:

2
Table 13 Men and Women in Apprenticeships

% of % of

Men Total Women Total Total
Apprenticeship fori-
Science & Technology 9630 98.9 110 1.1 9740
Draughtsmanship 17450 98.0 350 2,0 17800
Other technicians 12150 98.7 160 1.3 12310
Clerical & office work 3150 69.1 1410 30.9 4560
Other administration 3300 84,2 620 13.8 3920
Skilled craft workers 271650 98.0 5430 2,0 277080
Totals 317330 97.5 8080 2.5 325410

In 1972, a Labour Party study document pointed out that
in 1970, as usual, 72% of female apprenticeships were in

hairdressing and manicuring.

Male employees also beneflt more than women from day

1. Thurow, L. Generalising,Inequaligx‘(Macmillan 1975) and
Hakim, op cit. -

2. Seear, N. op cit, P.6.

3. Discrimination Against Women, Labour Party Green Paper, 1972,
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and block release schemes. In 1969, four times as many young men
as women were on day release and twice as many on short training
programmes.,

A government survey revealed that most managers
believed that men were more likely than women to be of suitable
intelligence and emotional disposition to warrant training or
promotion.l

bnother aspect of women as workers that ié cited by
employers as a limitation on their market value is protective
legislation. Before 1975 the relevant laws were the 1336 Hours
of Employment Act, the 1954 Mines and Quarries Act and the 1961
Factories Act. Restrictions on the hours of work and times of
day during which women were permitted to work, the location of
work and the type of tasks undertaken are also claimed to

inhibit the training of women for skilled occupations.

wWwhile explanations of the type discussed above have
been criticised for concentrating too much on the supply side, some
economic analyses have been undermined for relying too heavily
on demand factors. Qut of this has arisen the more complex
approach of Chiplin and Sloane.2 They point out that in early
economic models of disérimination, the phenomenon was
described as existing where profits and wages are sacrificed
to enjoy the comﬁodity of discrimination. 'Pure' discrimination
does not necessarily result in cost minimisation. (Sociological
explanations on the other hand assume a search for cost
effectiveness)., Such theories predict lower pay for women

when an employer has a *'taste' for sex discrimination and

1. Hunt, A, Management Attitudes and Practices Towards Women at
work  (M"SO 1975).

2. Chiplin and Sloane, op cit, P.4.
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segregation when the 'taste' comes from employees. Where
there is competition from non-discriminating employers, both
forms are expected to diminish. These models, developed to
explain racial discrimination, have come to be regarded as too
simplistic to explain sex discrimination. However, they may
have some relevance; for example, employers claim that if unreasonable
discrimination exists, it is the result of prejudice among male
employees. But both pay differences and segregation have
persisted despite, albeit imperfect, competition. More complex
models like that of Thurow referred to earlier, try to analyse

the inter-action of supply and demand. Chiplin and Sloane also

do this.l In addition they analyse the workings of the factors
outside the labour market in combination with relationships
between pay differentials and occupational distribution. 1In
other words they try to assess how much differences in pay are caused
by differences in occupation and to what extent differences in
both are connected with economically rational estimations
of women's market values or with the free choice of women
themselvés.

UsingANew farnings Survey data for 1974, they
conclude that gross differences in pay for men and women in
Britain are seldom the result of either unequal pay for the same
work or of inter-occupational differences. The most significant
relationship is the depressing effect on female earnings of
vertical segregation within occupational categories. A micro-
study by them within a firm reveals that 40% of the differentiation
between the grading of women and men was inexplicable in terms

of supply side f‘actors.2

1. 1Ibid, chapter 3.

2. 1Ibid, chapter 8.
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In 1974 the f£qual Pay Act had been passed but
enforcement was still voluntary. The Office of Manpower
Fconomics reported improvements in women's earnings tween
1970 and\1972.1 Its effects on its own are, according to
Chiplin and Sloane, likely to be limited. . But given that they
accept the two possible outcomes of 'tastes' for discrimination
appear to persist, they accept that such an act was necessary.
tecause of their own findings, however, theybelieve that it
must be complemented by legislation to weaken vertical segregation.
In their view, the most productive use of labour in Britain
may need to be based on some, if less, continued differentiation
because of supply side factors.

Chiplin and Sloane do suggest, however, that social
and economic behaviour in families may be changing. And they
acknowledge that the existing operation of the labour market may
disgourage the acquisition of sought after skills by women or
changes in their labour market attachments.

The later point is central in segmented or dual
labour market theories. Building on the work of other
theorists, Barron and Norris apply the model to Britain.3 a
dual or segmented labour market exists when there is a more
or less pronounced division into higher and lower paying
‘employment sectors and that mobility across the boundary is
restricted. The characteristics of higher paying jobs in the
primary sector include internal recruitment, stability and

more definite career structures. In the secondary sector,

1. Equal Pay : First Report on the Implementation of the Fqual
Pay Act 1970 (HMSO 1972)

2, Chiplin and Sloane, op cit.

3. Barron and Norris, op cit.
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jots are poorly paid with few opportunities for training or
vertical movement. Voluntary and involuntary dispensibility
is high.

| The division need not be between Manual and non=-
manual occupations but may well be expressed in vertical
seqregation. The reasons for segmentation are said to be to
maintain stability and acquiesence in the essential primary
sector. Readily identifiable characteristics like educational
qualifications, race or sex form a cheap screening device for
recruitment into each sector. Barron and Norris draw attention
to a 'vicious cirgle' that results in workers taking on
characteristics that go with jobs in the secondary sector,
which, although not innate, are used to rationalise their
confinement to that sector. Examples have already been
mentioned; for instance, absenteeism, turnover, apparent lack
of interest in acquiring skills before or after entering the
labour market.

The degree of occupational segregation and the
differences in pay between men and women are taken as signs of
a dual labour market in Britain divided by sex. Such a view
is also held by Seear. When discussing the %nti-Discrimination
Bill, she told her fellow peers that:

The basic fact about the employment of women
is that there are in reality two labour
marketss one for men and one for women with

a very small overlap area between them ...

and it is well known that the customary

women's jobs, with very few exceptions, are

to be found at the bottom of the pile. 1

Components of other explanations are relevant to

the mechanism of division., Hakim points out that, in the

l. House of Lords vol.329 Col.335.
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segmented model, women's collective exhibition of discontinuous
work profiles lead employers to treat all women as equally
likely to move in and out of the labour market, thus debarring
women's entry into many occupations in the primary sector.

This is central to Thurow's job competition model and important
in Chiplin and Sloane's explanation, Eut the causal

relationship is different. According to Barron and Norris,
family arrangements are not objective supply side factors.
Instead the family as presently constituted is a rationalisation
for dividing the British labour market by sex father than by some
other factor. Since women expect to be treated differently
because of their sex, they are discouraged from developing
attitudes appropriate to the primary sector and not because they
are inherently incapable of doing so.

If it is the case that women are thus discouraged,
justification for it is provided by responses to a government
survey on management attitudes. 2 majority of recruitment
managers questioned in 1973 said that even where men and women
were equally qualified, they would give preference to a male
applicant in all occupations except catering, domestic and
office work.2

The legislative implications of the dual labour
market theory are discussed by Hakim.3 She points out that
an equal pay law may not merely have little effect without an
equal opportunity policy. On the contrary, compulsory equal
pay for the same work could depress women's earnings still

further. This is because to evade it 6 work might be reorganised

1, Hakim, op cit.
2., Hunt, op cit.

3. Hakim, Op Cit’ p048-50.
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and jobs re-classified., This would increase the degree of
vertical segregation identified both by Chiplin and Sloane and
Earron and Norris as the most significant source of differences
in earnings.

The assertion of Barron and Norris that the attributes
of female workers in Britain are not innate but a product of
perceptions of the labour market may be supported by cross-
cultural comparisons., Hakim draws attention to cther dual
labour markets where women enter the primary sector easily.
Circumstantial confirmation for the model is present in some
psychological and sociological debates about women in Britain,
These also serve to modify some of the claimg of the other types
of explanation for different treatment discussed earlier in
this chapter.

The controversies surround issues that are central
to Barron and Norris's thesis; whether different aptitudes of
men and women are innate or learned; whether training patterns,
absenteeism and turnover rates accurately reflect poorer
motivation or other factors; and to what extent allegations of
unreasonable discrimination by male workers are well founded.

Psychologists point out that while more of one sex
than the other show up at the extremes of mental and emotional
characteristics, there is a large overlap. 08s a result, variations
within one sex are larger than the variation between them. There are
unresolved disputes about whether variations between the sexes
are innate or learned at home, in school or at work.

Schools, the careers advisory service and the
Department of Education have been criticised for not encouraging
girls into a wider range of courses. Until recently, it was

the policy of the Department of Fducation to be

10 Ibid, p.38-43.
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more concerned about equipping boys' schools in the state sector
with science laboratories. In mixed schools, girls tend not to
be encouraged to think mathematically or scientifically. This
tendency -towards excessive traditional role definition by teachers
leads to a self-fulfilling prophesy that girls are 'no good at
maths and science'. This is, of course, not the case in all
schools, especially those for girls only where, on the contrary,
mathematics and Science are usually taught weli by women teachers;
but even in those where headteachers try to provide a high
standard of mathematics and science, they report difficulty in
finding suitable staff‘.1 It seems that those girls who are keen
to have a scientific career tend to have parents either in the
same field or stronglysupportive of their daughters' interests.
The Department of Employment and fducation claim that the
careers advisory service is expected to be open~minded about
hitherto unconventional careers for girls. But one study
noted that careers advisors are unwilling to encourage girls
into field where they are likely to meet ftustrations.2
Frustrations stemming from conventional attitudes were
absent d;ring the war, when women learned to do jobs that
employers previously believed to be beyond their capabilities.3
Neither is the evidence about appropriate
personality traits straightforward. Personality questionnaires
indicate that men are on average more aggressive and women more
passive. But again the evidence is not straightforward.

Overlapping and learning are significant here too. Other

l. Seear, N., Roberts, V., 8rock, J. A Career for Women in
Industry (LSE 1964)

2. PEP Oral Evidence to H/1 Select Committee. Minutes of Evidence
and Proceedings Anti-Discrimination (No 2) Bill 20.6.72 P.S6.

3. King, J. Manpower Paper No.l0, Sex Differences and Society
(HMSD 1975) chapters II-IV.
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characterestics that emerge in research as being predominantly found
in women - for example, flexibility, imagination - are - ironically,
those which employers claim are most relevant in senior management.
Physical differences are the most obvious ones which seem
to bear out the employers' case. Lack of brawn would not matter in
most non-manual occupations but might be a justification for the
exclusion of women from, say, engimeering or building. But among
manual occupations, modern technology is reducing the number of
jobs whose main requirement is sheer strength. Obviously many
heavy jobs remain and there are others which may require the periodic
shifting of a load. But the use of gender as a cheap screening
device means that women applicants, who may have the recessary
physical capabilities, are unlikely to be judged on their individual
merits. Ffrom the passing of protective legislation, the releasing
of women from heavy labour has been seen as a sign of civilisation.
But among some women a suspicion has arisen that protection denies
capable women both the freedom to choose and access to higher paid
jobs. where technology has advanced unaccompanied by chéﬁéés:inA.
practices anomalies can occur, For example, women may be debafred
from operating large pieces of machinery (by agreement not by law)
when these are now air-assisted, the smaller ones actually needing

more effort.
Statutory restrictions on the physical tasks that women

can do are less constraining than might be supposed. Few industries
are covered by restrictions on the weights women are allowed to lift.
Where individual factories have such regulations, it is often because
of union agreements whose rationale may be to protect male jobs. The
difficulty placed on shift working by requlations about hours of work
can be avoided by obtaining an exemption order from the Secretary of

State for Employment, Applications for exemption

l. 1Ibid, chapters II-IV. 2, Observed by the author in a company that
must remain nameless. Author told by an employer that most manufacturing
companies now used technology to eliminate heavy work,
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are rarely refused. The bans on women working underground
and cleaning and maintaining machinery have been the most
unavoidable restrictions. The conditions of employment on
pregnant‘women are requlated while men do not enjoy protection
from exposure to chemicals that might affect their reproductive
capacities. Public and expert opinion on protective legislation
is divided. TUC reommendations are that all employees, whether
male or female, should be equally protected from the hazards of work.
The assertion that women are not interested in
training is not borne out by official surveys. MNMore than
half the women covered by the 1965 Ministry of Labour survey
said they would welcome training.1 another survey of graduate
wives indicated that 48% of those not working would like to
return to work but felt they would need some form of training.2
It seems that if there were refresher training for a wider
range of occupations, many more women would be attracted into a
stable pattern of work. The training of women was described
as essential for industrial health in the Donovan Report.
Turnover and absenteeism as a measure of commitment
to work also seem to be ambiguous. DNepartment of Employment
surveys confirm that overall turnover figures are higher for
women and that until 1963 the most common reasons for women
being with an employer for less than a year were connected with
the family.4 However, it is not clear that differences are

related to gender since turnover rates vary considerably among

1. Hunt, Survey of Women's Employment (HiSO 1968) P.158.

2. Manpower Paper 11, Women and Work: A Review P.36.

3. Report of Royal Commission on Trade Unions and Employers!
Associations, op cit, para 90-93.

4, Manpower Paper 11, op cit, Chapter V.
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occupations, age-groups and levels of responsibility. Survays
after 1363 find that a majority of women had been with the same
employer for more than three years and that the proportion of
those with more than ten years service increased rapidly with age .
It is worth noting in this connection that men are
beginning to alter their pattern of loyalty to one employer,
sofar, without the corresponding penalties. Increasingly, young
men do not stay long in their first few jobs. This is
particularly noticeable in junior management. Concern was
high enough in one chain of retail shops to lead to a decision
to encourage wider management opportunities for women,
Turnover in that group is now lower for women than it is for men.
Levels of responsibility, occupation, job interest
and age may also be more helpful than gender in explaining
absenteeism. Among manual occupations generally, women lose
more pay than men through absence. But taken together with
non-manual occupations, the figure for women is much the same
as that for men.3 The General Household Survey for 1971 shbwé‘
only sliéht variations in the reasons for being absent. The
same survey indicated that women tend to be absent for shorter
periods than men; 57% of women were absent for less than a week
compared with 53%7 of men. This difference arose almast entirely

4
from shorter sick-leave periods for women.

Department of Employment researchers found that

absenteeism is connected with monotonous, low status and

1. 1Ibid,
2. Ibid,
3. Ibid, P.27.

4. Ibid, P.27.
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poorly paid employment and that where women do work that is
similar to men's, that has high status, etc., their absence
rates are comparable.l This research is corroborated by findings
from the Institute of Personnel Management., These show that
absenteeism is a problem in clerical and operative grades but
not in senior posts.2

The idea that women's earnings are not essential
has lost much of any validity it had. Apart from single
women, married women increasingly need their earnings if their
families are to remain above what thegovernment itself defines
as the poverty line. As a result, it seems that working women
make every effort to be at work even when children were ill or
on holiday. A study of women workers in Bermondsey reveals a
heavy dependence on a nearby network of family relationships.3
The absence of good, not merely any, childcare facilities was

frequently mentioned as something that would discourage these

4
women from working regularly. A PEP study confirms that decisions

l. King, op cit.

2, Minutes and Evidence of Proceedings. House of Lords Select
Committee on the Anti-Discrimination Bill, op cit.
Ironically managers sometimes justify the employment of women
in routine monotonous jobs because they allege they are better
at them and more reliable than men., These also tend to be jobs
which are not tied into a promotional structure for which
training would be needed.

3. Jephcott, P., Seear, N. and Smith, J. iarried Women Working
(Allen and Unwin 1961) Ch IX.

4. The researchers found no evidence that the children of these
families did worse at school or were more delinquent than
other children, although the sources of information were such
that they could not be absolutely certain of this (see
reference toBowlby in Chapter I).
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by middle class women to work and commitment to it depend heavily on
the availability of good childcare arrangements.

The quéstion of reluctance to accept female
supervisionis discussed by Creighton, He points out that male
fears of female competition in the labour market have a real base
insofar as women competing for the same jobs at lower rates
could lead to under-cutting and reduction in male employment.
This is said to have been at the root of the unanimous support
given to the 1888 TUC resolution on equal pay. Another possible
ob jection is that women are thought to be poor trade unionists,
therefore undermining gains that men might make on their own.
with notable exceptions, like the match girls and textile workers,
women have been less militant than men. But structural factors
may have more explanatory power than gender. Uuomen tend to
work in smaller plants, in service industries with shifting
and seasonal workforces and in the junior levels of non=manual
occupations, All of these are notoriously difficult to organise
even where there are men., However, a large part of the absolute
increase in union membership is accounted for by women. But
they attend branch meetings less frequently than men and fall
into arrears of subscription more often. It should be noted,
however, that only a minority of men are active in running
their uﬁions and some of these may not always encourage women

to participate. Union meetings may be held at times when it is

1. fogarty, Rapoport and Rapoport, op cit.

2, Creighton, W. The Development of the Legal Status of Women
in Employment in Britain., Unpublished PhD thesis submitted
to the University of Cambridge, December, 1973, P,199,
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inconvenient for women to attend. Even unions with large
female memberships have suspiciously few female full time
representatives or delegates. This is shown in the following

table taken from Creighton:-

1

Table 14 Unions with the Largest Female Membership - 1971
Union Total % Full time officials Delegates 1971 TU
M'ship Women Total Women  Total Women
G & MWU 853,353 28.8 162 4 64 2
T & GuwU 1,638,686 13.6 600 1 72 4
NUPE 372,709 59.4 90 1 25 2
USDAU 329,890 51.8 150 3 3
NALGO 439,887 38.3 80 3 48 8
AUEW 1,294,944 1.1 200 1 48 0
CPSA 184,935 66.0 17 0 31 7
NUTGW 117,573 85.5 48 9 16 2
CAWU 125, 541 53.2 44 2 12 4
uPCW 209,479 25.0 12 1 13 3

CPSA - Civil and Public Services Association

NUTGW - National Union of Tailors and Garment Workers
CAWU - Clerical and Allied Workers Union

UPOW - Union of Post Office Workers

An effect on behaviour similar to that posited in the dual labour
market theory may operate here too.

Another more deep seated difficulty has been pointed
out by Sennett ad Cobbz. This is that if a man's job is one
which lacks status or does not add dignity to his life, he will
try to make it worthwhile by thinking that he works for a
dignified purpose; that is, to support and sustain his family,
an institution that society values. If women devalue this by
saying that they do not want this or can do it just as well
themselves, then his raison d'etre is under threat.

The Senrett md Cobb argument is one that particularly

1. Creighton, op cit, p. 48BA

2, Sennett and Cobb. Hidden Injuries of Class
Cited by Best, M and Connolly, W. The Politici ed Economy
(D C Heath and Co 1976) pp82-83
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applies to working class men. But it may not be universal. A
study of women's work in Bermondsey revealed that working class
husbands there thought it natural that wives should seek paid
employment and not just for ‘'pin money'.l They were also prepared
to help in the home so as to increase the family income in this way.
Dunleavy has, however, pointed out that husbands who work in the
public sector are more likely to think this way than those in the
private Sector.2

As a result of micro-studies of the type referred
to in this chepter, at least doubt is cast on beliefs about female
attributes and some support is given to the possibility that
they are maintained to stabilise workers in the primary sector.
In conclusion, it is necessary to summarise the policy
implications that arise from both these studies and more general
:lanour market theories.

Policy Implications

What emerges first and foremost is that an equal pay
policy must be accompanied by one on equal opportunities. This is
clear in both Chiplin and Sloane's explahation and from duzl labour
market theories. Beyond that, the implications of economic theory
are unclear., For Chiplin and Sloane, legislation must take into
account the possibility of some continued differentiation. They
argue that British policy does not do this. 1In contrast, the
implication of Barron and Norris is that a pattern undifferentiated
by gender is possible. Chiplin and Sloane believe this can only be

done with much greater intervention into the structure of the family.

Another possibility seems to be the removal of some of the costs of the

1. Jephcott, Seear, Smith, op cit, P.171.

2. Dunleavy, P. and Hope, K. 1974 Social Mobility Study,
Nuffield College.
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training of women from employers. This could be done bty
intervention in the pre-labour market education of women, although
it is not clear that co-education on its own will help. This would
need to be accompanied by careful curriculum planning and by the
presence of 'role models' in the persons of women teachers in
sub jects at present dominated by men. Chiplin and Sloane do,
however, suggest that the setting of norms in legislation may
reinforce changes in women's education and family roles that may
in any case be taking place.

Their interpretation of the legislation can be disputed.
It can be argued that all the legislation does is to insist on
equality of treatment for workers of equal values. It does not
insist on the training of women in traditionally male
occupations, although it facilitates this by banning discrimination
in schools and enabling positive discrimination in training for
either sex at work.l

Whether a pattern of employment completely
undifferentiated by gender or something less is the aim, it is
clear that the device of using sex to screen applicants needs to
be modified, if as rational a distribution as possible of person
power is to be achieved, Thus legislative norms need to be firmly
enforced and they need to be accompanied by the dissemination of
information. Lagging stereotypes held by employers and employees
need to be corrected. For example, information about the new work
profiles of men and women, the links tetween types of occupation
and turnover and absenteeism needs to be brought out. Once the
circle is broken into deomonstration effects might be expected to
show up in the behaviour of employers and employees. Permeation of

women and men into unconventional occupations should then increase.

But since a large proportion of the female work feorce is
married and, to the extent that a broken work profile does matter,

Chiplin and Sloane may be correct in recommending

1. See chapter 1V.
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a less differentiated pattern. If an outcome closer to Barron and
Norris is required, then better childcare facilities are essential,
At present public provision of pre-school childcare is patchy.
Often it is still available only in those areas where it was required
during the war. And its provision is still subject éo ideological
debate about whether it is a matter for the public or private
sectors. But even if opinion is divided about whether childrearing
is a private pleasure or collective investment, if public wellbeing
requires the training and use of women in industrial occupations,
then one of the instruments to that end must be public expenditure
in this area.

This issue was not dealt with in the Equal Pay Act or
the Sex Discrimination Act. Both of these were based on optimistic
assumptions about the future of the econamy. In the present
situation, public expenditure of this type is seen by many as an
unaffordable luxury. Consequently, the possibilities for change
seem closer to those expected by Chiplin and Sloane (desbife.theifv
interpretation of the legislation) than to those which foliow from
a dual labour market analysis.

The period that has been covered in this chapter in
respect of women's work is also one during which govetnmeﬁts were
pressed to intervene in differences in pay and opportunity. The
next chapter discusses the history of demands for equal pay in

specified occupations and the working of these into concern for

more general sequality at work.



(1)

11

CHAPTER 111

Parliamentary and Pressure Group Demands and Government Responses

Introduction

The passage of the Equal Pay Act was preceeded by
rumour that government proposals were defective in the respect
discussed by Chiplin and Sloane1; that is, that they were
based on an incorrect analysis of the market value of female
labour. It was said that, as a result, the costs of reform for
employers had been underéstimatedz. AR contrary view, however,
had been held for decades among individuals in and out of
Parliament who belived that the practice of paying men and
women differently could not be justified in terms of the
market and that the differences could be removed only by
legislation.

The close timing of the Equal Pay Act and Sex
Discrimination Act and the economic analyses discussed in Chapter
IT1 suggest the possibility of seeing them as compl€mentary.

To some extent this is so; the latter, in principle, prevents
evasion of the former. But both the history of the pressure for
change and of governments' willingness to respond suggest that

the issues are distinct. Pressure for equal pay was evident,

if sporadically, for almost a century. Indeed, support for change
was sometimes voiced in order to limit the recruitment of

women. The 1970 Equal Pay Act can be sesn as the culmination

of the general application of the principle first granted for

middle class women only in 1955, But while one women's group

1. Chiplin and Slone, op cit, chapter 9,
2, The Times, 3.10.69.
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had equality of opportunity as well as pay in its charter
in the 1920s and one female MP began to campaign for it in
Parliament in 1968, wide-spread demand for an anti-~discrimination
law did not 'take off'! until after the passage of the Equal
Pay Act. Moreover, although this thesis deals only with the
employment provisions of the Sex Discrimination Act, employment
is only one of a wide variety of aspects of economic and social
life covered by the 1aw1.

The Equal Pay Act conforms to the conventional
view of political change in liberal democracies. In Chapter I
it was pointed out that, in that model, change is seen as a long drawn-
out process where demands begin at the grassroots, are
carried forward through parties or pressure groups and, finally,
having secured legitimacy by gaining widespread support, are
responded to by policy makers. The process is likely to take
decades., Pressurs for female suffrage, for example, took
at least fifty ysars to come to fruition. Chapter I also
dealt with challenges to this conception of political change.
These are based on observations of major social reforms that
happen quickly without intense party and group activity. To
some extent the advent of the Sex Discrimination Act fits in with
these alternative ideas more closely than with conventional
theories. It departs from the diffusion of innovation model
in that there was pressure for an anti-discrimination law,
although it began late in the day; that is, after the issue had besen
aired by intermediate policy leaders in the Houses of Parliament.
Nor do senior policy makers — government ministers - appear
to have changed their minds for fanciful reasons. The tardy

but increasingly vociferous demands for change were assisted

1. Others are education, goods, facilities and services,



79

by two other pressures; the future of race relations and the obligations
of membership of the EEC.

These general observations are discussed in more detail in the rest
of this chapter and in the next. The next section of this chapter provides a
short history of the main Parliamentary developments leading to the passage of
the Acts. This is followed by a description of the activities of the actors
posited 1in . theories of social change; individuals, groups, parties and
politicians. . The chapter concludes with a summary of the main points of
extra-governmental concern taken up by policy-makers. They are dealt with

in more detail and in relation to other factors that encouraged them to

legislate in the next chapter.
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1
(1I1) Developments in Parliament and Government

The controversy over Ibsen's play about the

limitations placed on women (The Doll's House) had hardly

died after’its first performance in London, when the question

of the treatment of working women was raised at the TUC conference
in 1888 and then in Parliament. Laws to protect women

from the worst rigors of manual labour had already been

hotly disputed on the grounds of whether or not they would
restrict employment opportunitiesz. But the question of

equal pay was first raised in Parliament in 1896 when
agsurances were sought that male shorthand writers‘would be paid
the same as wumens. Six years later, two Labour Members of
Parliament tried and failed to amend the Fair Wages Resolution
to allow for equal pay for women4. Following the introduction
of a number of bills on the subject from 1910, the McDonell
Commission on the Civil Service, appointed in 1912, considered
women's pay and employment in the public services. It
recommended that, since women were less efficient than men,
their pay should be only approximately equal to take account

of this. This justification for lower pay for women was
discussed by a War Cabinet Committes on Equal Pay under the
chairmanship of Mr Justicse Atkinss. This enquiry stemmed from

a wartime dispute over the payment of war bonuses by the

Committee of Production to male, but not female, transport

1. Much of the information in this section comes from unpublished
D Phil thesis by W B Creighton, submitted at Cambridge
University, December 1973,

2. In 1870s and 1880s: described briefly in undated letter from
Beatrice Webb to Carey Thomas, President of Bryn Mawr Collegs,
seen by author through the courtesy of Professor Norman Mackenzie.

3. OR, 4th series, Vol 41, col 966, June 1896, Cited by Creighton
op cit,

4. OR 2, cols 415-485, 103-109, Cited in ibid.

5. Report of War Cabinet Committes on Women in Industry, CMND 135,
1918.
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workers in London. A detailed national investigation was
called for in and out of Parliament. A majority of the
Committee recommended equal pay for the same work but took
the view that no solution was possible in occupations where
either sex was excluded. But it was felt that the granting
of equal pay in common areas might have repercussions in
areas where outputs varied. Here they suggested pay
proportional to productivity., But they weres also exercised
by the problem that male workers might be paid.more becauss
they had greater family responsibilities and larger demands on
their incomes. Mrs Webb wrote a dissenting report, the
substance of which appeared in a Fabian booklet, where she
drew attention to problems in the definitions and justifications
used1; for example, she pointed out that not all men had
families but were not paid less. Her owun ideas about equality
were so complex that it is difficult to decide whether she
was in favour of equal pay or not., But she did recommend
better training and, hence, bstter opportunities for women.
These ideas, howevsr, attracted little interest at the time,
although thé question of pay continued to be raised in Parliament,
In July 1918 Mr John Whitehouse (Liberal)
tried to amend the Education Bill to give equal pay to
women teachers employed by local authoritiesz. Similar
amendments weres proposed by others in August 1919 to the
Consolidated Fund Bills. This was also the year of the

Sex Disequalification (Removal) Act which eliminated legal

1. Beatrice Webb, The Wages of Men and Women: should they be equal?
Fabian Society and Allen and Unwin, London 1919,

2. OR 107, Cols 1802, cited by Creighton, op cit.

3, OR 119, Cols 1211-5, 12.8.19. Cited in ibid.
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barriers to the holding of public office by women. It therefore
allowed women to become MPs, one consequence of which was the
election of Viscountess (Nancy) Astor, (Conservative), a later
proponent of equal pay. But it made an exception which for fifty
years prevented women peers in their own right from sitting
in the House of Lords. Nor did it provide machinery or redress
or deal with continuing informal barriers.

Between 1918 and 1920, Major J Hills, (Conservative),
asked the government on a number of occasions to apply the Atkins
recommendations for equal pay for the same work or pay proportionate
to output to the civil service and government contractorsl. The
Prime Minister told him that no action would be taken until a
committee of the Whitley Council for the Civil Service had reported
on that matter. In 1920, Mr Baldwin, speaking for the Treasury,
told him that the government had affirmed a belief in the right of
women to hold public office by the Sex Disqualification (Removal)
Act. Equal pay on entry to the civil service had been initiated.
Different treatment after that, however, was to continue on the
grounds that men had greater family responsibilities than women.
Moreover, the government believed that the costs of more extensive
change would be prohibitive. Major Hills and his supporters were
not satisfied and a resolution proposed by him on 19 May 1920 for
insisting on complete application was carriedz. When, by 1921,
nothing had ha ppened, Major Hills raised the issue again. This time
he was informed by the Chancellor, Sir Robert Horne, that the
government approved of the principle but that the country could not

afford it3.

1. E.g. OR 116 Col 715; OR 117 Col 1811; OR 120 Col 277; OR 126
Col 2384.

2. OR 129 Cols 1539-1580.
3. OR 145 Cols 1890-1947.
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Nevertheless, the question of equal pay was
considered by the Tomlin Commission on the Civil Service between
1929 and 19311. Opinion was divided. Those against it used the
old arguments. Those in favour again drew attention to the fallacy
of the family responsibility argument and argued that it was to
the cost of the country to fail to grant equal pay. This was
because it was their view that women of the highest calibre would
be discouraged from public service because of the lack of equal
pay. In 1935 the question of general application of equal pay
was raised again for the first time since 1918 by Colonel
Clifton Brown (Conservative) who proposed its introduction
first in the civil service and later elsewherez. This time the
government denied belief in the principle as well as stressing
the problems of cost and differential efficiency. The
Parliamentary Secretary to the Minister of Labour, Duff Cooper,
stated that the government would not incur expenditure or pledge
themselves to a principle which was represented in the House
and country by 'a slogan which the government did not believe
to represent the facts'3

The next year Miss E Wilkinson (Labour) reminded the
House that the government had accepted the principle in 1920
for the civil service. She was supported by other MPs, including
former suffragist Mr Pethwick Lawrence (Labour), Miss E Rathbone
(Independent) and Conservatives Colo&el Clifton Brown, Miss
Florence Horsbrugh and Lady Astor. W S Morrison, for the

Treasury, took the usual way out: the costs would be too high.

1. Royal Commission on the Civil Service CMND 3909.
2. OR 302 Cols 2211-47, cited by Creighton op cit.
3. OR 302 Col 2247, ibid.
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But he added that since equal pay was not normal in the private
sector, there was no need for it in the public. Unlike Duff
Cooper, who had referred to demands in the country, Morrison
believed there to be very little public support for equal pay.
There was some confusion about whether Miss Wilkinson's motion
had been carried or lost. In the end, it seemed that the
governﬁent had a majority of 15. In view of the strength of
feeling a further statement was promised. When it came, however,
it was included in a general discussion of confidence which the
government won with a majority of 2161.

The question was deflected again in 1944 by being
made an issue of confidence. Mrs Thelma Cazalet-Keir (Conservative),
with a majority of one, amended the Education Bill to give equal
pay to publically employed teachersz. Mr R A Butler argued that
equal pay for teachers should be part of a general debate on
equal pay. And Mr Churchill succeeded in getting her amendment
deleted by equating its deletion with a vote of confidence in
the go@ernment. However, several other motions were laid before
the House in 1944 calling for action in equal pay in the public
services. These were not debated. But a Royal Commission
was appointed to look into the matter

After a much criticised delay, enquiries began
with limited terms of reference. No powers to make recommendations
were given to the Commission. Hence, much of its report,
published on 6 November 1946, dealt with how to identify those
areas where the work of men and women could be said to be the
same. Training and opportunities were mentioned only insofar as

they affected the supply of and demand for women workers.

1. Vol 310 Cols 2017-96.
2. OR 310 Cols 2444-2566.
3. OR 398 Cols 1356-90, ibid.
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Three of the four women on the Commission dissented from the
majority by stressing that low earnings were the result, not of lower
efficiency, but of exclusion, The majority again referred to different
responsibilities and introduced the idea that perfect justice of reward
was incompatible with an economic system which depended on flexibility.,
Flexibility could be maintained only through inequality. But they did
feel that 'sheer prejudice' could be broken down through full employment,
In June 1947, the Chancellor, Mr Dalton, re-affirmed the government's
belief in the principle of equal pay; but he re-iterated the view that
costs and practical considerations prevented its application, He
believed that if the civil service led, industry would be forced to follow,
These were still the official views in the summer of 1948, In
July Mr Glanvil Hall of the Treasury told an MP that:

The government cannot take steps towards

introducing equal pay for men and women in

the civil service so long as the considerations

in the White Paper on Personal Incomes,
Costs and Prices ( CMD 7321 ) continue to

apply.?

In 1950 the Whiley Councils again made representations
to the government, but in June 1951 the new Chancellor, Mr Gaitskell,
rejected the idea of equal pay in the civil service for the same
reasons as his predecessor3. In 1952 the TUC added its weight to
the Whitley Councils and, when their representations failed again, a
parliamentary campaign began to gather strength, Mr Cyril Bence
( Labour) reminded the House of the 1920 resolution and pointed out that
since the time for implementation was never regarded as right

) . 4 )
women would have to resort to direct action, Miss Irene Ward

1. OR
2, OR 454 Col 1539
3, OR 489 Cols 526-9, cited by Creighton, op cit
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( Conservative ), also a leader of the extra-parliamentary campaign,
supported him, Mr John Boyd-Carpenter for the Treasury, again
referred to costs, Two months later on the 6th May 1952, Charles
Pannell ( Labour ) and an all-party group that included Irene Waxd,
Alice Bacon, Mr Clement Davies ( whose wife was active outside
parliament ) and Mrs Barbara Castle ( prime author of the 1970 Act )
moved a private members resolution in favour of a single rate for the
job and equal pay for equal workl. Pannell's arguments were; that
practices in other employment sectors Were irrelevant to the civil
service, given the nature of administrative work; and that the
significance of the family responsibility argument was diminished by
the growth of the welfare state. The resolution was carried without
a division, But the government had argued again for no action oh
grounds of cost and repercussions in the private sector, These reasons
were also used when Pethwick Lawrence ( now Lord ) raised the issue
in the Upper House in February 19532.

Charles Pannell and Irene Ward were the pivots
linking the parliamentary and extra-parliamentary campaigns, the
latter reaching it zenith in 1954, This will be discussed in the
following section, But two of its consequences for Parliament were
the delivery to the House of Commons of two petitions bearing more
than one million signatures and a flurry of inspired pre-budgetary
parliamentary questions, Soon afterwards Mr Douglas Houghton

( Labour ) introduced a Private Members Bill for equal pay in both the

: . 3 . :
public and private sectors . Just before its second reading, the

1. OR 500, Cols 1765-1857
2. OR ( House of Lords ) 180 Cols 353-389
3. OR 524 Cols 1903-4, cited by Creighton, op cit,
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Chancellor announced that he would reconvene talks with the Whitley
Council with a view to a phased introduction of equal pay into the
civil servicel, Agreement was finally reached in 1955 for its
introduction into the non-industrial grades over a period of seven
years, This was followed by similar arrangements for publically
employed teachers and local government officials,

The predicted reperaissions in the private
industrial sector began to be felt in 1961 when the TUC asked the
government to take steps to comply with the ILO Convention on
Equal Pay for Work of Equal Value and pointed out that, should
Britain join the EEC, equal pay for the same work would be required
under Article 119 of the Treaty of Rome, Mr John Hare, Minister of
Labour | told the TUC that equal pay in industry was not a matter
for Parliamentary intervention but for industrial negotiation,
Ratfication of the ILO Convention and Article 119 would take place
when conditions were right and when necessaryz. In 1963, Lady
Summexrskill ( Labour ) tried to get the House of Lords to intervene
by agreeing to an industrial charter for women granting equal pay
and better trainingB. In the same year a resolution was passed at
the TUC Conference demanding legislative action and in 1964 the
new Labour Government set up an interdepartmental committee
to consider the matter under the chairmanship of the Minister of
Labour , Mr Ray Gunter, But in May 1965, he wrote to George

Woodcock, General Secretary of the TUC, tha equal pay raised such

1. OR 526 Col 211, cited ibid,
2. Letter to Anne Goodwin, TUC Economic Committee, NCCL file 140/5,
3. The Times 20,6,63,
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complex economic and social issues that the government could not
during a pay norm of 3%%, urge industry to introduce itl, A month
later  the Parliamentary Secretary to the Minister of Labour assured
the TUC that all election pledges, including equal pay, would be fulfilled
but that there were still four years of Parliament in which to do soz,
To this end, a tripartite study group was set up in 1966 but by the
middle of 1967 deliber ations had become deadlocked over definitions
and costsB. At the end of the year the Parliamentary Secretaﬁ,
Mr Roy Hattersley, announced that it would not be possible to
introduce equal pay during the existing economic situation but that
action would be taken when circumstances improved, He also stated
that,| for the time being, a study had been commissioned to consider
the costs in particular industries and that departments were to
prepare a paper on the implications of the Treaty of Rome4.

In the meantime questions were asked in each
Parliameﬁtary session about ratification of the ILO Convention and
the progress of talks with the CBI and TUC. In 1968, Mr Christopher
Norwood ( Labour ) tried to hurry things along by introducing a
Private Members Bill on equal pays. Mr Keith Speed ( Conservative )
intervened in the debate on prices and incomes policy to seek special
provision for pay rises for women6; and Mrs Joyce Butler ( Labour )
asked the Prime Minister to mark the 50th anniversary of female

suffrage by bringing in an anti-discrimination 1aw7, But the most

NCCL file 140/5,

Report of the TUC Women's Conference, 1966,
Daily Telegraph, 12.7,67.

Daily Telegraph, 7.12,67 and 11,12 67,

NCCL files | '

OR 767 cols 479-532,

OR 760 Col 64,
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immediately important event was the replacement of Mr Gunter by
Mrs Castle at the Ministry of Labour.

Talks with the CBI and TUC began again. The CBI
believed that the study of costs underestimated what some employers
would face and both sides of industry were unhappy about the compromise
definition of equal pay devised by Mrs Castle. Nevertheless, the
general principle of equal pay finally became law in 1970.

It seemed though that the government was unwilling to
intervene in the non-contractual elements of women's employment.

Mrs Castle told Mrs Butler that she was 'not interested' in introducing

an anti-discrimination clause into the Equal Pay Act.1 And Mrs Butler

had felt quite isolated in her aim from either Parliamentary or party
colleagues.2 But during the passage of the Equal Pay Act, Mr Robert

Carr, from the Conservative benches, had argued that it would be ineffective
without a law protecting women's access to employment.3 The 1974

elections returned more MPs who were interested in the wider aspects of
women's rights at work.

But it was a longer standing Labour member, Mr William
Hamilton, who was responsible for the next major event. Lucky in
the Private Members Ballot, he agreed to take on Mrs Butler's Bill.5
The debate on its second reading took place on the 28th January 1972,
Only a year before Mrs Butler's Bill had been deferred for lack of
interest in a second reading. This time the situation was different,

although the government seemed unaware of the change. Catcalls and

1. C. Callender, The Development of the Sex Discrimination Act 1971-75,
unpublished dissertation presented to the University of Bristol, p 31.
Ibid, pp 8-30.

OR 795 Cols 933-937.

Callender, op cit, p 31.

Sponsors in 1972 & 1973 included: E Bishop, F Corbett, L Jeger, J Lestor,
C Pannell, S Summerskill, R King Murray, P Archer, D Houghton, R Short,

J Butler (Labour); J Quennell, E Kellett Bowman, J Knight, J Vickers,

J Fooks (Conservative).
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hisses from the public galleries greeted the Home Office Minister,
Richard Sharples, when he said that women were best fitfed in
employment to extensions to their domestic role1, Mrs Castle,
previously 'uninterestéd' in such a law bitterly attacked Robert Carr
for 'having nailed his colours so ardently to the mast of feminine
equality and not resigning from a government so reactionary as to
produce Sharples' speech'z. But the most effective opponent was
Mr Ronald Bell MP, who had prolonged an earlier debate, limiting the
time available before four o'clock for Mr Hamilton's bill, Because
circumstances limited debate on the latter to less than was customary,
the Speaker would not consent to a second reading. Members of
Parliament angrily demanded a revision of the rules that allowed a
single member to thwart the wishes of a majority - a majority
estimated by Mr Hamilton as '95% of a House unusually crowded for a
Friday night'3 . Nothing followed in the Commons, Richard Sharples,
however, was removed from the Home Office for not having gauged
the change in Parliamentary opinion and for causing embarrassment
to the government ,

However  a month earlier the peers had given a
second reading to an almost identical bill introduced by Baroness
Seear ( Liberal). The angry scenes in the House of Commons were
not repeated. There was opposition but a majority agreed to send
the Bill to a Select Committee which sat for over a year, Not all

of its members began by being convinced of the need for legislation,

. Tweedie, J. Guardian, 13.3.72,

. OR 830 Col 1838,

. OR 830 Col 1844,

. Interview with member of the then government, On a personal note,
unconnected with this thesis, Richard Sharples' next post brought
tragedy, As Governor of Bermuda he was assassinated,
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But the evidence considered by the Committee made them of one mind
in the end, The evidence, particularly of Dr Margherita Rendel,

Sonia Fuentes of the Equal Employment Opportunities Commission

and Catherine East, a distinguished public figure in the United States,
revealed the first interest in the relevance of the American example
that was to be of significance in the eventual government proposalsl,
The hearings in general led to various amendments to the Bill to widen
its scope and strengthen enforcement procedures,

On the 2nd February 1973, Mr Hamilton tried again
to introduce a Bill in the House of Commons, Once more Speaker
Selwyn Lloyd ruled that the bill would have to go down because it had
not been discussed long enough ( filibustering in an earlier bill had
been orchestrated again with this in mind). This time there was
uproar in the Opposition benches and in the public galleriesz, The
question arose as to whether the government would grant extra time,
In the end the Labour Whip, Robert Mellish, rose to guarantee the
bill half of a Supply Day3. The Bill finally got its second reading on
the 14th February 1973 when it was also sent to a Select Comfnittee4,
The decision to send the Commons Bill to Committee was regarded by
Mr Hamilton as a delaying tactic since the relevant evidence had already
been gathered in the Lords. The Commons Committee therefore
published a brief report quickly to coincide with the final report from

the House of Lords, The latter was published in June 1973 and

1. Minutes of Evidence and Proceedings of House of Lords Select Committee
on the Anti-Discrimination Bill 1971-1972,

2. Women's Report, Vol 1, Issue 3, Feb/March 1973,

3. OR 850 Col 1886,

4, OR 851 Col 1415,
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contained recommendations that considerably strengthened Baroness
Seear's original bill, As a result of evidence heard about women's
employment , race relations legislation and American equal opportunity
policies the committee extended the bill to cover education; discrimination
on the grounds of marital statusyto limit permissable exemptions; and
to improve enforcement procedures, They also considered how to

. . . . . 1
make protective legislation compatible with the new proposals .

In the meantime however the Conservative government

were preparing a volte face on the question of legislative intervention,

Instead of relying on the passage of the two bills to Report Stages and
Final Readings, they announced in May 1973, through the press, that
they would in addition introduce their own proposalsz. In November
1973 a consultative document was published called 'Equal Opportunities
for Men and Women' to fill in gaps alleged to be absent from the
evidence already gathered, The eventual Equal Opportunities
Commiséion was christened in this document, But the resemblance
to either Private Members proposals or later Labour proposals stopped
there. The Conservatives were clearly hoping for an enforcement
body with narrow jurisdiction relying on persuasion, particularly in
education, rather than sanctions to secure compliance with the law,
In Baroness Summerskill's view their proposals were an election ploy
to obtain women's votes with 'the minimum sacrifice to male
prestige"B.

Criticised by many women's groups, it probably

would not have succeeded as an election ploy, In any case, the

1. Second Special Report from the Selection Committee on the Anti-
Discrimination Bill ( HL ) Session 1972-73,
2. The annoyance of the House of Lords Select Committee at the manner
of this announcement can be seen on OR (House of Lords) 342 Cols 606-664.
3. Callender  op cit, pp 14-15,
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Prime Minister set the terms of the February 1974 election around the single
issue  of 'Who governs?'. The electorate did not give a clear answer but the
Labour Pérty took over and, on 23 July annoﬁnced an intention to

legislate on women's rightsl, A second election took place to consolidate

the position of the Labour government and in September 1974, a White

Paper on equal opportunities was publishedz. During the winter the

Home Secretary, Roy Jenkins, and his adviser  Anthony Lester,

visited the United States where they discussed their hopes to eliminate

race and sex discrimination in Britain, In Maxch 1975, the government

bill was published, The White Paper had taken account of 'the Select
Committee findings, the experience of earlier race relations laws

and the views of many individuals and groups'. The Bill was stronger in

some respects than the White Paper as a result of the discussions in
America; of particular importance was the introduction of a new idea

of indirect discrimir\ationB. It was weakened in that the burden of proof

was partly shifted back onto the complainant, Details of the contents of the
Bill are discussed in Chapter IV. Largely unchanged, it became law

‘at the end of International Women's Year in December 1975.

The discussion so far has been confined to high-level
activities, What follows is some assessment of contributions from
outside Parliament and a description of some of the linkages between
Parliamentary campaigners and outside groups. These contributions
range from helping to get women's rights on to the political agenda

to having a hand in the shaping of legislation, This exercise entails

1. OR 877 Cols 1296-1306,

2. Equality for Women, CMD 5724 ( HMSO 1974 ),

3. Nandy, D, 'Equal Opportunities for Women', Seminar Oxford University
1979,




consideration of individuals, political parties, sectional economic groups,

and 'cause'groups.

(11I) Individuals

This section need not be exhaustive; important individuals
have already been mentioned and will be so again, The reasons for dealing
briefly with them here is that they created bridges between government
and Parliament and extra-parliamentary groups,

In the period leading up to the first round of equal
pay, two Members of Parliament stand outl. Miss Irene Ward, also a
member of the Fawcett Society and the British Federation of Business
and Professional Women was prominent in the Equal Pay Campaign
Committee, Mr Charles Pannell led the Equal Pay Coordinating
Committee,.

The former committee, chaired by another MP, Mxs
Thelma Cazalet-Keir, through its affiliated groups and overlapping
memberships, linked at least thirty women's societies and professional
associations to the parliamentary campaign, Mr Pannell's committee
was a bridge between Parliament and the trades unions.

Miss Ward has been described as 'an unusually
outspoken and persistent prodder of front benchers even when her party
is in office'z. Her doughty character was particularly evident in her
fights for women's rights, Once, to demonstrate the fallacy of an
official justification for not employing female librarians in the House

of Commons, she entered the Chamber waving the supposedly too heavy

1. This is the impression gained from the files of the Fawcett Society and
the National Council for Civil Liberties,

2. Potter, A. 'The Equal Pay Campaign Committee: A Case Study of a
Pressure Group', Political Studies ( February 1957 ), p 51,
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library steps. Ordered to leave the Chamber, she was welcomed soon
afterwaxfds with a standing ovation at the Conservative Women's
Conference,

Mrs Barbara Castle was the heroine of the second round
of equal pay. Where her predecessor had signally failed to reach agreement
with the TUC and CBI, she devised a solution to the main problem
of definition, Neither side were happy about her compromises but they
acquiesced, But she also had to badger her cabinet colleagues., Crossman,
with obvious irritation, refers in his diaries to her 'shoving this through
without consideration to others' because she thought it would be
'immensely popular’ in the country in the forthcoming electionl,

Not long before, it had been noted that equal pay would give her 'a place
in Labour history as secure as Nye Bevan; .... that ..., legislation was
long overdue (since) the government was behind public opinion of which
70% was in favour; and that her Bill would be one of the most popular
for a 1orig time'z. Although she seems to have had no close links

with any women's groups, it was, according to Edith Summerskill,

only because there was a woman at the Department of Employ'ment
that there was an Equal Pay Act at a113.

Nevertheless, she disappointed Mrs Joyce Butler,
one of the most tireless proponents of a wider anti-discrimination
law, by not being willing to include such a clause in the Equal Pay
Act4. The National Executive Committee seemed more willing than the
Cabinet or the Parliamentary Party to consider either equal pay or

wider aspects of employment, In 1967 6 Mr E Leadbitter MP

1, Crossman, R, Diaries of a Cabinet Minister, Vol III (Hamish Hamilton and
Jonathan Cape) pp 27, 790,

2, Covernote, Sept 1969,

OR (House of Lords) 310 Col 137,

4, Callender, op cit, p 31,

w
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succeeded in getting the NEC to initiate an enquiry, Over a period of
twelve years he had come to be convinced that women were treated as
'second ;:lass citizens in economic, social and legal matters'. In
asking the NEC to set up a study group to examine the effects of lawon
women  he received applause from Margaret Drabble and Brigit BrOphyl,
But, according to Callender, Mrs Butler felt isolated in her interest
in 1968 when she first tried to introduce a Private Members Bi112.
It seems that a reference in the Queen's Christmas broadcast in 1967
to the position of women inspired her, But she found that few women's
groups or Members of Parliament had any concrete ideas., A notable
exception was Edward Bishop, Every year from 1968 Mrs Butler and
Mr Bishop tried to get a Private Members Bill through., Despite Mr
Leadbitter's success, they had some difficulty in persuading their own
party of the justness of their cause3. It was not until the 1974
elections that they found a critical mass of kindred spirits among MPs ,
But in 1971 Mr Bishop formed a small Parliamentary equal rights 'ginger
group' which met with outside groups to discuss the contents of their
bi115. It was almost by accident that William Hamilton was the sponsor
of the successful bill, He and not anyone in the ginger grcoup was lucky
in the ballot and agreed to lend his support,

Baroness Seear came to be interested in women's
employment through her academic research in personnel management,
This convinced her that discrimination existed and was not only unjust

. . . 6 . )
but also economically irrational . According to one observer  she is

1. Guardian, 6,7,67..

2, Callender  op cit pp 7-8,

3. Interview with J Gould, Secretary of Natimal Labour Women's Advisory
Committee 1977,

4, Callender, op cit, p 31,

5. Letter from Mr Bishop to Fawcett Society, March 1971,

6, Seear N, Seminar University of Bath Autumn 1980,
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to feminists the equivalent of Marx to Marxistsl, It was consideration
of her bill that brought outside groups close to the centre of the policy
process and which convinced the government of the need for, at least,
minimal intervention, She was strongly supported by Baroness Summerskill,
Both women , like many other interested Members of Parliament over
the period, had personal connections with outside groups. Lady Seear
and Mrs Lena Jeger ( Labour ) belonged to the Fawcett Society; Lady
Summerskill was also a member and had belonged to the Six Point Group.
Joan Vickers ( Conservative ) subscribed to the Fawcett Society and the
Status of Women Committee, Irene Ward belonged to the British
Federation of Business and Professional Women and the Fawcett Society,

Overlapping memberships were also common outside
Parliament. Dr Margherita Rendel, for example, who gave evidence
to the House of Lords Select Committee on behalf of the British
Federation of University Women, had also written a Fabian booklet
on the sﬁbject , was part of the Labour Party Study Group, encouraged
the National Council for Civil Liberties to take up women's rights
and participated in campaigns by the Fawcett Society and the.Equal Pay
and Opportunity Campaignz. It was she who introduced the Select Committee
to the American example and suggested they receive evidence from
appropriate American women,

So far as the government's sex discrimination
proposals are concerned, an important individual is Anthony Lester.
Now a Queen's Counsel, he was then a political advicer to the Home

Secretary, Mr Roy Jenkins, Together with other Labour lawyers he had

1, Davies, R. The Times , 5.8.72,
2. NCCL files / Fawcett files,
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campaigned within the party for the adoption of race relations laws in
the 1960s. He knew a great deal about American civil rights laws, The
Home Secretary, too, was committed to eliminating race
discrimination and although originally cautious on equal pay, became
committed to applying 'race-relations-type' legislation to women,
Callender was told by Mrs Butler that if he 'sometimes needed pushing’
he was the driving force behind the Sex Discrimination Actl, He was
assisted in the process by Dr Shirley Summerskill, known to share at

least some of her mother's views,

Parties

That all parties have women's sections is a consequence
of the growth of mass party organisations in the late 19th century,
In chapter I it was shown that it took some time for either Liberals or
Conservatives to allow women to participate in politics in any other way,
By the t.ime women got the vote, the Labour party was beginning to eclipse
the Liberals, One of the most striking features about attitudes
to economic emancipation for women is the almost complete identity
of responses ( described in the first part of this chapter ) by
Conservative and Labour governments., The striking aspect of support
for the elimination of differences in the treatment of women and
men is that it cuts across party lines,

The Liberal party on the other hand, sometimes
accused of hedging on the suffrage issue, cannot be criticised on equal

pay and opportunities, Through the Women's Liberal Federation, and

1. Callender, op cit, p 16.
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in particular through Dame Margaret Corbett Ashby the party was
linked with many other groups in attempts to secure economic and social
gains for women from the 1920s onwards, Using the 50th anniversary of the
first female suffrage Act, Jeremy Thorpe joined with Renee Short in
1968 to ask the Prime Minister to mark the occasion by granting equal pay.
His request was greeted with gales of laughter and a comment from
Em. anuel Shinwell that this was a mere tactic to increase the size of
his partyl, Lady Seear, sponsor of the House of Lords Anti-Discrimination
Bill that allegedly convinced the Conservative Government of the need
for legislation, is a Liberal Peeress at the centre of a network which was as
impressive as Dame Margaret's.

Signs of interest in intervention in the Conservative
Party came from the Conservative Women's Reform Group in 1949. Their
report, described as 'unexpectedly radical', accepted the idea of equal
pay, the adr.nission of women to the House of Lords and recommended
reforms in the law to end the treatment of women as children in factories
and promote the training of women as in the warz, One of its members,
Viscountess Davidson, argued that it would be important for the
Conservative Party to promise in the next election to remove anomolies
in all of these fields, She felt the government should set an example
in equal pay by paying a rate far the joh recommended as an aim for wage
negotiators in the Conservative's Industrial Charter of 19473. But
these demands had little immediate impact in the upper reaches of the
party in respect of non-industrial public servants, In 1968 Edward Heath

established a committee to consider how best to modernise laws about

1. The Times , 3.4.68.

2, Guardian, 16.3.49,
3. Viscountess Davidson, Daily Telegraph, 16.3.49.
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women ;| their work and their familiesl, After that change proceeded
quite rapidly., Two years later most Conservatives supported the Equal
Pay Bill,. subject to suggestions for amendments that are discussed in the
next chapter, One wanted to go even further than Mrs Castle, Although
Mr Robert Carr referred rather sneeringly to Mrs Castle's 'crusade',
he, like Mrs Butler, claimed the Bill would not work unless it contained
a clause banning discrimination in recruitmentz, Only Mr Ronald Bell
and Mr Philip Holland defended the rectitude of non-intervention because
of the proper scope of the law and because they believed the market
determined rewards equitablyB,

Desp te changes in their own party party leaders
seemed taken aback by the indignation at Richard Sharples' reasoning
against William Hamilton's bill in 19724. Although he was removed from
office , ambiguity in party policy remained. A Conservative MP, Mrs
Sally Oppenheim, was a co-sponsor of Mr Hamilton's bill, Mrs Thatcher
had joined in the welcoming of the Equal Pay ActS. But, as Secretary
of State for Education, she left the House of Lords Committee on the
Anti-Discrimination Bill in no doubt that she believed there to be no
discrimination in education and, hence, no need for 1egisla’cion6° Other
party leaders, however  claim to have been convinced by the Select Committee
findings. Conservative members of it changed their minds between 1972 and
1973 and the government announced in May 1973 that intervention would

: 7 . . .
be considered . Both the background philosophy of non-intervention and

. The Cripps Committee  Fair Share for the Fair Sex kK 1969,

OR 795 Cols 933, 936.

OR 795 Cols 956-967, 979-985,

Interview with member of Conservative government,

OR 795 Col 1019,

. Minutes of Evidence and Proceedings of Select Committee on Anti-
Discrimination Bill ( HL ) 1971-2, 1972-3,

7. OR ( House of Lords ) 342 Cols 606-664,
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the new ambiguity of attitudes were reflected in their consultative

documentl, It covered employment and education, But while cases of

employment discrimination could be decided in tribunals no machinery of

enforcement was suggested for education, The Equal Opportunities

Commission was envisaged as a relatively powerless body whose findings

and recommendations need not be acted upon by employers or governments,
Despite the much greater regulatory thrust of

Labour's Equal Opportunities Commission, few Conservative MPs tried

to fundamentally undermine it, Some business sponsored amendments

are discussed in the next chapter. But few eyebrows were raised at the

idea of indirect discrimination and there was general acceptance of the

idea that it was right to use the law to modify behaviour and hence, it

was to be hoped, change attitudes. Of course there was some opposition

at the time, particularly from Mr Enoch Powell and Mr Ronald Bell,

which has grown with rising unemployment and distaste for non-departmental

bodies, But in 1975 only two Conservative MPs voted against the Act,
When Labour came to office at the end of the Second

World War, the party attracted some opprobrium for its similarity to

Conservatives on equal pay and, indeed, for being less radical than the

wartime Conservative Women's Reform Group. Given the place of

equality in socialist theory  the attitude of the party was, on the face of

it, surprising, But it is less so if Douglas Houghton was correct when he

observed that unfortunately Labour distrusted feminism, seeing it as a

. . . 2 . . .
conservative diversion . This fear has certainly been evident in

parties and groups further to the left in Britain and other

1. Equal Opportunities for Men and Women, Home Office, 1973,

2, Houghton, D. Labour Weekly 1963,
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countriesl° It has some substance if a contrast is noted between
the class basis of parties on the one hand and on the other the
cross-class nature of the category of women and the cross-party
alignments for laws to promote female emancipation, But leaders like
Gaitskell were undogmatic on the primacy or necessity of class conflict
and yet still opposed equal pay on grounds,of cost. One left-wing MP,
Fenner Brockway, proposed in 1952 a Human Rights Bill that would
eliminate all forms of discrimination, But few members of his party
bothered to support him, In Crossman's account of a Cabinet meeting
where Mrs Castle's bill was considered, ministers appear to have been
divided by whether equal pay was an essential element of socialism
or completely unnecessaryz,

Attitudes about general anti-discrimination
laws began to change in the 1960s; for racial minorities first, Equal
pay for women was introduced to the manifesto for the first time in 1963
but its application subordinated to other economic aims until 1970.
Little interest was shown in the Parliamentary party in general principles
of no discrimination against women, But as a result of Mr Leadbetter's
success in the NEC a discussion paper produced by a study group was
sent out to all women's sections of the party in October 1967, It and
responses to it formed a report debated at the National Conference of
Labour Women in April 19683. Discussion covered work, education, family
and social security matters, An interim report on Women and Social
Security was published in March 19694. But it was not until November
1972 that the Group published its general findings including those on
employment as an Opposition Green Papers. This was at least four years
after individual members had begun asking questions on the issue, Some
of these individuals, including Joyce Butler , Millie Miller, Anthony Lester
and Margherita Rendel, were members of the study group. But, until

1. Rowbotham,6 S, Segal, L, Wainwright | H. Beyond the Fragments (Merlin) p 35,
Freeman, J. The Politics of Women's Liberation (David McKay) p 60,

2. Crossman_ op cit, p 627,

3. Discrimination Against Women, National Labour Women's Advisory
Committee, Report presented at 45th National Conference of Labour

Women, Llandudno, 2-4 April 1968,

4, Towards Equality : Women and Social Security, Interim Report of Labour
Party NEC Study Group on Discrimination Against Women, March 1969,

5. Opposition Green Paper , Discrimination Against Women , Labour Party
November 1972, ’
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late 1972, discrimination against women was not officially in the party
agenda, Mr Bishop and Mrs Butler had started their parliamentary
ginger group. But they and others in the group, including Betty Lockwood
then Women's Officer and Secretary of the Women's Advisory Committee,
had to persuade senior colleagues to accept their recommendations and
to publish themm as a Green Paperl, But, as in the Conservative party,
change , once started, proceeded quickly, It was agreed that the Green
Paper be submitted to the House of Lords Select Committee as Official
Labour Party evidence, Its recommendations were that the law should
deal with employment and related matters, goods, facilities and services
(including education) and advertisements indicating an intent to
discriminate, It was thought that enforcement should be carried out
by a statutory body stronger than the Race Relations Board, with recourse
if necessary, to the courts, Support was given to proposals from the Race
Relations Board for scrutiny of the employment practices of companies
in contract to the government and for the government to set an example
by taking positive steps to promote equality in the civil service, In
the beginning of 1973 Parliamentary party officials saved William
Hamilton's Bill from going down a second time., The lack of action taken
by the Conservative government on the Select Committee's recommendations
was depléred by the 1973 Labour Women's Conference and later that year
the Women's Advisory Committee drafted detailed comments on the
Government's consultative document reiterating the Green Paper
recommendations, The following year, in February 1974, equal
opportunities, other than pay, became part of the Labour Party's

election manifesto.

1. Gould, J. opcit
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(V) Extra-Parliamentary Groups

The literature on pressure group politics classifies
groups broadly into two types: sectional economic groups and 'cause’
groupsl. In this policy area the sectional economic groups are business
and labour, In principle, the latter might have more closely resembled
the cause groups on this issue than it actually did until quite late in the
day. For reasons that will be discussed the TUC's attitudes to women's
rights at work have been ambivalent, And in terms of its relationship
with the government over the content of equal pay and opportunity legislation,
it has followed the usual pattern of a sectional economic group, The 'cause’
groups in this policy area are a myriad of shifting and overlapping
groups that are often difficult to pin down, Before an attempt is made
to do so, employers and trade unions will be discussed.

(V) (a) Employers

In the 19th and early 20th century, employers were
quite explicit to trade unionists and the Atkins Committee that, if
forced to pay women at the same rate as men, they would not employ
them. Most public discussion of the question after that focussed on
women in the public sector, As a result, employers in the private
sector, were not forced to set out their case. However, their interests
were not unprotected, As already indicated, government spokesmen sometimes
argued against equal pay in the public sector on the grounds that it would
have unwelcome repercussions in the private,

The reasoning behind original opposition was related

1, E g Finer, S, -Anonymous Empire (Pall Mall) 1966
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to the heavy nature of manual work, protective legislation, and
different family responsibilities, These reasons remained, although
eventually it has had to be conceded that brawn is of diminishing
importance in modern industry, As the general application of the
principle of equal pay began to seem inevitable by the second half of
the 1960s, the main concern of employers was to draw attention to the
costs of implementation and to keep the definition as narrow as possible,

The CBI succeeded in getting the government to
agree to an enquiry into costs in 13 selected industries, especially
those employing a high proportion of female labour, The report, which
took two years to complete, was never published in full and created a
breach between members of the CBI officially consulted by the government
and other employers, It was stated publically that estimates of costs
varied from 2% - 13% in particular industries with an estimated average
59 on the total wage bill. According to the industrial correspondent

of The Times, other employers thought that these figures substantially

underestimated the real costs and that the CBI had colluded with the
government and TUC to suppress information about the bases of these
estimates, from what was, in any case, a poor and unrepresentative
sample .

The CBI maintained the general employers position
on the question of definition. Adoption of the idea of equal pay for
the same work, similar to the then wording of Article 119 of the Treaty

of Rome, would have strictly limited the effects of an Equal Pay Act,

1. Corina, M. The Times, 3.10,69.
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given the extent of occupational segregation, Employers were unsuccessful
here, but they did not have to give way entirely to the TUC's preferred
definition,

Unhappy about examples of costs, having lost on
the definition  the last resort of employers was to delay implementation,
A series of meetings were held with Mrs Castle in the autumn of 1969
in order to persuade her to delay implementation until the economy was
on a sounder footingl. In this they were partly successful, Unwilling
to delay the passage of the Act, Mrs Castle, against the wishes of the
TUC, agreed that compliance should be made voluntary for the first
five years, A safeguard against too slow progress was built into the
Act, The Secretary of State for Employment could introduce an interim
Order-in-Council requiring women's wages to become 90% of men's by a
certain date,

Some progress was made in the first two years,
But allegations of deliberate evasion and unsuccessful calls for the
Order-in-Council were made by many groups. For example it was reported
that the British Paper Box Federation was circulating recommendations
for evading the Act which included changing the content of jobs before
1975, increasing segregation and exploiting possible loopholes in

. . . . . 2
provisions relating to long service and overtime bonusses;

Part of employers' objections to equal pay and to
provisions of the Sex Discrimination Act which made some evasion tactics
unlawful were that legal restrictions imposed on the employment of

women made them less valuable, These limitations, discussed in

1, ‘Guardian, 18.9.69.
2. Women's Report, Vol1l, Issue 3, 1973,
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chapter II, covered the hours during which women could work, rest periods,
exclusions from certain tasks involving lifting, jobs which involved the
cleaning and maintenance of machinery and those which involved working
underground. In 1967 the CBI called for the abolition of these protective
laws and Mrs Castle raised the issue with the TUC in 19691, Eventually
some amendments were made in the Sex Discrimination Act and a duty
placed on the EOC to review the whole question,

But it was not only statutory factors that concerned
the CBI in their reaction to wider anti-discrimination legislation, In
their evidence to the House of Lords Select Committee, employers
referred to characteristics, allegedly specifically female, that made 1t
difficult to treat them equally with men, These attributes have
already been discussed in chapter II. It will be recalled that they include
higher rates of turnover, absenteeism, lack of ability to put emotions
aside, etc. Only one organisation, the Institute of Personnel Management,
rejected arguments about innate characteristics and, indeed, were
unhappy about the special provisions allowed for personnel-type jobs in
the final Sex Discrimination Actz.

No Member of Parliament seemed willing to speak
whole heartedly on behalf of employers during the passage of the Act,

But some amendments were proposed to limit the effects of the Act
in specific situations; for example, in the employment of women on

board ship, These are discussed in the next chapter.

1. Daily Telegraph, 10,9.69,

2. Fawcett Society file
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Trades Unions

Trade unions attitudes to women's rights at work and
legal intervention on the issue are ambiguous. The TUC itself does not
have a clean record within its own bureaucracy. Miss Ethel Chipchase
(until recently Women's Secretary of the TUC and Equal Opportunities
Commissioner), always concerned about equal pay, had to fight first for
it in her own organisation, The first TUC resolution of equal pay was
passed unanimously in 1888, It was proposed by a woman, Clementina
Black, and carried mostly by men, But it was passed for reasons
inimical to women's employment, - The resolution called for equal pay
for the same work and men voted for it knowing that this would mean women
could not undercut men because employers had said they would not employ
them at the same rate, Fear of undercutting may also have lain behind
TUC evidence to the Atkins Committee, Here they argued for a single rate
for the job to prevent any 'less able' person from being employed for
less than the going rate, Employers argued that equal pay would drive
women out of jobs because they are less able, But the unions'
justification was that they would be driven into jobs where they were
better than men, The renewed incursion of women into the labour market
during the Second World War was a contributory factor to agreements
between employers and unions on equal pay. War-time demands for
equal pay satisfied two interests. Male unionists whose jobs were taken
over by women were concerned to protect their own positions and rates
for the end of hostilities. And women preferred not be exploited.

The President of the engineering union told the 1943 Women's Conference

that 'the system which allows women to be brought into industry as

"cheap labour" and uses them with the double effect of exploiting them
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and undermining men's rates has left its scars on all of us' . The
engineers went on to press for nurseries and special leave arrangements
for child birth, When the Equal Pay Campaign began in the 1940s,
the Amalgamated Engineers were involved, together with the engineering
technicians |, mineworkers, transport workers, the distributive and
allied workers, post office engineers, and scientific workers, in
lobbying for a phased introduction of equal pay. Other groups were perhaps
professional organisations rather than trade unions and included
organisations of insurance workers, civil servants, teachers and women
public health officersz. They were demanding its immediate introduction,

Both the TUC and some affiliated unions made
overtures in the next few years, The TUC put its weight behind the
Whitley Council recommendations for equal pay in the public sector,
After that it was relatively silent until 1961 when it asked the government
to take steps to ratify ILO Convention 110 and in 1963 specifically
asked for legislation to create the necessary conditionsB. In the same
year the TUC Women's Conference drew up a Charter for Working Women
calling for progress on equal pay and opportunities in jobs |
apprenticeships and training, The Conference was particularly
concerned with the problems of occupational segregation4. Direct action
was not recommended until it appeared clear that the government would

continue to subordinate the issue to other economic aims,

1. Jeffreys,J The Story of the Engineers (Lawrence and Wishart) pp 56-7.
2. NCCL file 16/11 and Potter, op cit,

3. Report of TUC Women's Conference 1966,

4. NCCL file 140/3.
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Nevertheless, its stance did not satisfy some unions,
In 1956 afc the conference of Transport Salaried Staffs a representative
of the National Union of Railwaymen stated that women had heard
too many words and seen too little action on the issuel. In 1963 the
Shipbuilders and Engineering Workers Unions set up a committee under
John Boyd to press for higher gradings for skilled womenz. And the
Transport and General Workers Union inaugurated an 'intensive
female recruitment drive'3. In 1964 the Amalgamated Union of
Engineering Workers committed itself to the idea of equal pay in three

4
years ,

The beginnings of a more noticeably militant phase
from 1968 were evident in 1965 when Ray Gunter postponed government
action and the TUC general secretary made it clear that industrial
action would be supporteds, Such a course had already been advocated
in a series of articles in The Sun on 'The Wasted Sex' and was supported
by David Ennals in Tribune. In 1966, the TUC Women® s Conference
reiterated sharp criticisms of government tardiness on equal pay. In
1967 a national union of women workers was formed to work for better
treatment6 , possibly because of a feeling that official TUC policy had
not been firm enough. Certainly by 1968 feelings were running high,

A successful strike by women at Fords which held up £50m worth of

. NCCL file 66/1,

. Catholic Citizen, Aug/Sept 1963,
. Ibid.

. Daily Herald, 1,5,64,

. NCCL file 140/3.

Daily Telegraph , 12.7.67,

A B W N
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exports took place, the women marching on the House of Commons,

and was reported to have stirred the government into renewed action ,
Strikes also took place at Vauxhall and Rolls Royce, In November Mrs
Castle promised that equal pay would be a reality in seven yearsz.

Later in that month there were angry scenes at the TUC conference on
equal pay when TUC leaders were accused of having been hoodwinked for
too long by the government, More strikes were threatered unless women
were not immediately paid at the male minimum, A National Joint Action
Committee was founded by the Vehicle Builders Union and a deputation
left the meeting to lobby MPs, A rally was held in the spring of 1969

in Trafalgar Square, attended by an estimated 30,000 people,

Degpite the renewed tripartite discussions, there
were more equal pay strikes in 1969 in Skelmersdale, Manchester,
Coventry,k and Dundee. TUC leaders were reluctantly coming to terms
with the government's views on definition and implementation, Mrs
Castle stood firm on the two compromises that she felt would secure
consent on the part of employers, But after the Act was passed,
slowness at voluntary compliance was the occasion of TUC demands
for an Order-in+Council and then grassroots militancy when the demands
failed. A particularly successful strike occurred at Hawker Siddley
and this was followed by several others, According to the press,

1973-74 was a year of an unprecedented number of strikes by women,

. . . 3
many of which were explicitly about equal pay .

1. Morton, J. New Society, 8.8.68.

2, Alleny M, The Times , 6,11.68,
3. Ibid,
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Although the Working Women® s Charter of 1963 had
covered more thamsequal pay, the main focus of demands until 1973 was
this question, But in 1973 the Union of Shop Distributive and Allied
Workers reactivated its other demands calling for government intervention
on the non-contractual aspects of employment, The TUC also prepared
evidence for the House of Lords Select Committee, But there were
problems, General anti-discrimination proposals re-opened the question
of protective legislation in a more far-reaching way. A simple rate
for the job or equal pay for work of equal value begged questions about
whether or not women were allowed to do certain kinds‘of jobs, Some
women's groups believed protective legislation was being used as an
unjustifiable reason to pay women in general less than men, But the
TUC could not agree to the repeal of such legislation because of their
view that this would lead to exploitation, Ideally, the TUC hoped for
general legislation covering men and women restricting the hours they
worked and controlling the environment in which they did,

The other problem was that enforcement was
proposed by both the Select Committee and then the Labour Government
through industrial tribunals, Since they had been set up, they had
become linked to the National Industrial Relations Court, The reforms
which created the NIRC had so soured government/TUC relations that
in 1973 it was official union policy to boycott government institutions
that sought to regulate what the TUC saw as part of collective bargaining,

However , maintaining a separate position on these
points, the TUC did present evidence favourable to the general tenor

of the Anti-Discrimination Bills and cooperated with other groups,

particularly the NCCL, which shared its views on protective legislation
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to encourage government action, They were consulted by Roy Jenkins in
the preliminary stages of the Sex Discrimination Bill and were
particularly interested in ensuring trade union involvement in
proposed conciliation processes. By this time, tribunals were on the
whole back in favour as the previous governments industrial relations
innovations were repealed. The TUC was much concerned that the burden of
proof should be the same in a sex discrimination case as it was under
Labour's Trades Unions and Labour Relations legislation; that is,
removed from the complainant on to the employer, Successful at first,
this in the end was modified as the result of counter suggestions from the
Scottish Law Office,

In general the indicators of trade union attitudes
are contradictory, I have already suggested that in some cases the
impetus came from grassroots rather than leaders. Itcan also be argued
that once the leaders got the rhetoric right , much opposition came
from the rank and file, Allen explains the beginnings of interest with
anti-discrimination legislation in terms of the realisation that new
technology would increase the number of jobs requiring the 'female
characteristic' of manual dexterity at the expense of traditionally male
occupationsl. But one of the early proponents of a better deal for
skilled women, the AUEW , has not been in the forefront of insisting on
proper enforcementz. In 1967, Mr T Jackson of the Post Office Workers
Union, denied help to women seeking establishment in the male postman

grade, In 1973-74  while some TUC leaders were working for a Sex

1. Ibid.
2. See chapter VI,
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Discrimination Act, an engineering union official told the Select Committee
‘on Expenditure that he did not approve of women working. It was reported
that he believed part of the explanation of football violence to be

'greedy mothers working' . And, in places where neither lack of conviction
nor principled objections to legal interference in collective bargaining

appear , there are substantial pockets of complete ignoranrce of the law .

(V) (¢) ‘'Cause' Groups

In this section the roles of other groups that
actively sought to promote legislation are considered, Most of the
conventional pressure group literature downplays women as effective
political actors. Even as late as 1970, when he might have been
confounded by the evidence, an eminent American historian was still
purveying the view that women were not 'natural joiners' because their
biologica-l characteristics meant they could not function in groups
concerned with public issuesB. This kind of theory is often used to
explain the low rate of female participation in trades unions feferred to
in chapter II, So far as politics are concerned, Richards notes
without the theoretical implications of necessity, that women's lobby
groups fail because women are inexperienced in dealing with politicians4.
That the impact of women's groups is low is to some extent borne out by the

British evidence in employment between 1918 and 1970, But it has to be

1. Daily Express, 3.5.74,

2, Snell, M, 'The Equal Pay and Sex Discrimination Acts: Their impact in
the work place', Feminist Review,K No 1 1979,

3. Cited by Elshtain, J. 'Moral Woman and Immoral Man: A consideration of
the public-private split and its political ramifications', Politics and
Society 1974 p 460,

4. Richards, P, Parliament and Conscience (Allen and Unwin) p 205,
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remembered that the overlap, already mentioned, between Members
of Parliament and outside groups was important in focussing attention on
equal pay in the 1940s and 1950s, Pressure groups were being effective
in this respect when one of their members wore a pressure group hat
in Parliament, Evidence in the United States suggests that inefficiency
does not follow from innate characteristics but is diminished as the
practice of participation among women increasesl, The proposition that
women are not natural joiners, even if they are not always efficient,
is difficult to sustain in the face of the numbers of women's groups
that there are in 20th century Britain, Thad some of them deliberately
chose not to be'efficient’ in what are conventionally regarded as politics
is sometimes overlooked by writers on pressure groups.

In 1972, the Central Office of Information published
a booklet on "Women in Britain' which listed over two hundred organisations
wholly for women or with women's branches, This represented a large
increase in preceding decades, But even in 1964 it was reported that
three million women were active in 120 national groups. 1966 to 1967

was, according to The Sunday Times, a year of startling grthh in

women's societiesz. In. a 1964 report? it was suggested that only 15
could be described as 'feminist', all of which had similar aims to
emancipate women in all spheres of life; occupational, economic, social,
moral and legal, These were generally the remains of the suffrage
movement, But a younger women's movement also came into being in the

eight years between 1964 and 1972, This arm of feminism is concerned

1. For example, according to US Department of Labor 'civil rights
legislation works for women because they make it do so'. Interview,
Washington 1978,

2. Sunday Times, 11,6,67,

3. Barr,]. New Society 17.12,64,
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with equality but aoes not necessarily follow the rules described in
conventional pressure group literature, In 1970 the first Women's
Liberation Conference was held in Oxford where a resolution to support
legislative reform was only narrowly accepted. Appendix II at the end
of this thesis lists about 50 organisations involved in one way or
another in the campaigns for equal pay and sex discrimination legislation,
Doubts about the effectiveness of women's groups
toward these aims were expressed in one of the articles referred to
abovel, Attention was drawn to the proliferation of bodies with
similar aims determined to maintain their own structures and activities,
It was pointed out that methods were amateur, petitions being presented too
late and complaints formulated too vaguely. It has already been noted
that Mrs Joyce Butler certainly claimed ‘;o find few people to turn to
who had any concrete ideas. The realisation that proliferation and
vagueness were dissipating efforts finally lead Virginia Novarra of the
Fawcett Society to try to develop a coherent strategy and coordination
with other groups to get an Act in the 1970s. The Fawcett Society
became something of an umbrella organisation in the latter stages of the
campaign, with Parliamentary links through the all-party group on
equal rights and with Women's Liberation through the Women's Lobby,
The National Council for Civil Liberties, having been prodded by members
in the mid-1960s, also acted as a direct lobby and an umbrella group.
The difficulties of tracing the impact, let alone
the activities, of such an amorphous collection of groups are enormous,

In one account of the stances of major interest groups, promotional

1. Barr, opcit
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groups are specifically excluded for this reason , The information
that follows here comes very largely from the files of the two
umbrella organisations, This has revealed much of the activities of the
other groups linked to them and has been supplemented by interviews
with individuals involved and their unpublished papers.

When equal pay was first raised in Parliament
most women's groups were still trying to gain the vote, As noted in
chapter I, however, some nineteenth century women were concerned with
equal rights at work., They were dismissed by Beatrice Webb as a
'little group of professional women' who were opposed to any
regulation of the conditions of work, even manual, which did not apply
to men. Other women were more concerned 'to improve the conditions
of women's work in factories and workshops' concentrating on women
because it was 'impracticable to get identical legislation for men'z.

The protectionists were successful and eventually, so were the

suffragis*;'s. However several suffrage societies, like the Fawcett

Society (then the London Society for Women's Suffrage) and the Women's
Freedom League transformed themselves into organisations aiming at

the full emancipation of women, Others, like the Six Point Group

(i921) , were founded with this in mind. During the 1920s and 1930s

they circulated Members of Parliament and sent out election questionnaires
about equal pay, appointments to public bodies and remaining legal

. . . 3
barriers to equality of treatment in the home and employment ,

1, Coote, A. and Hewitt, P, in Work and the Family, Moss, P and Fonda, N
(eds), Temple Smith, London, 1980,

2. Undated letter from Beatrice Webb to Carey Thomas, op cit,

3. Fawcett Society, Press cuttings and files,
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During the Second World War the main campaign was to gain equal
compensation for men and women who were civilian casualties,
This campaign was led by Mrs Mavis Tate, Lady Astor MP, Edith
Summerskill,| and Caroline Haslett of the British Federation of
Business and Professional Women (founded 1933), Out of its success
arose a campaign for equal pay in the public services,

The Equal Pay Campaign Committee was formed after
a meeting in the Albert Hall on 28th September 1943 when women were
told that the government could do nothing on equal pay, At least
thirty organisations affiliated, including the Six Point Group, the
Women's Publicity and Planning Association and the Fawcett Society,
Through various societies, about four million women were represented,
In the beginning it was decided that the Campaign Committee would
direct attention to public opinion, Partly with this in mind and
partly to raise funds, recitals were given by Sybil Thorndike
between 1949 and 1952, Thousands of pamphlets about discrimination
and the position of politicians were circulated, Over £4, 000 was spent
in 1950 on a fifteen minute film produced by Miss Jill Craigie1
entitled '"To be a woman', It was shown at many meetings in Britain
and abroad through the UN Commission on the Status of Women 2,
Members who were MPs were to get on with the Parliamentary side
of the Campaign as they saw fit, This was behind Thelma Cazalet-Keir's
amendment to the Education Bill, successful at first and later turned
into an issue of confidence by Churchill, According to one report it
was because of the immediate pressure at this point from inside
and outside Parliament that the Royal Commission was set up in 19443,
1. Later married Mr Michael Foot.
2. Potter, op cit, pp 54-55,

3. Falkener, M, The British Federation of Business and Professional Women:
An Appreciation
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The Campaign Committee immediately arranged to help women's
organisations prepare evidence for the Commission, Dissatisfaction
with both its slow start and its final report were the causes of a series
of mass meetings in the Central Hall between 1944 and 1946, Speakers at
these meetings included Thelma Cazalet-Keir MP, Irene Ward MP,
Edith Summerskill , J P Mallalieu MP, Megan Lloyd-George MP, David
Eccles MP, Mrs E N White, TUC, Mrs Cresswell, Mayor of Poplar,
Mrs Clement Davies, Vera Brittain, and Mrs Corbett-Ashby, active
in many societies, Liberal candidate and Vice President of the Women's
Liberal Federationl,

Mass meetings continued when the government appeared
unwilling to respond to the report of the Commission, Resolutions
were passed and sent.to the government, the Opposition, London County
Council, the Association of County Councils, the TUC and the
British Confederation of Employers, All resolutions recommended a
single rate for the job, Parliamentary candidates were lobbied in the
1950, 1951 and 1955 elections. One hundred and twenty one of them
indicated willingness to helpz. Delegations called on the Minister of
Labour and the Chancellor of the Exchequer between 1951 and 1954,
According to one account, there was little formal cooperation between the
Campaign Committee and Mr Pannell's Equal Pay Coordinating Committee
which covered the large mixed-sex unionsB. This was because the latter
was suspicious of smaller groups aimed at organising women separately.
It was believed, however, that the existence of the Campaign Committee

goaded its rival into taking women's rights seriously, Suggestions for

1. NCCL file 16/11,
2, Potter op cit, pp 55-6.
3. Ibid, p 60,
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token equal pay strikes were unsuccessful in the Campaign Committee,
Potter points out that its members lacked the 'economic power' of the
Coordinating Committeel. Both groups delivered petitions to the
House of Commons on Equal Pay Day on 9th March 1954, The Co-
ordinating Committee had collected more signatures but the Campaign
Committee stole the show, Its petition was delivered by Irene WardA

in a three horse-drawn carriage driven by the man who had always
conveyed Mrs Pankhurst and Milicent Fawcett about their suffrage
business,

Although the Campaign Committee attracted a good
deal of publicity 6 the government's agreement in 1955 to grant equal
pay in the civil service was more like the recommendations of the
Coordinating Committee in that a phased introduction was proposed.
The Campaign Committee had hoped for the immediate introduction
of equal pay into all public seryices. As a result, some of its
affiliates refused to attend a celebration dinner at the Savoy on 10th
Novemberz. But for the next few yaars, there was little further action,
When an equal pay canpaign began again in the 1960s, it was mainly
among trades unionists, Campaigns for the elimination of other
forms of employment discrimination did not take on a mass character
until the 1970s, But there were a handful of attempts to keep the
broader issues alive in the 1950s,

For example, groups, including the NCCL,
protested when marriage bars began to be re-introduced in the tobacco

industry, banks and the post office., The Six Point Group held meetings

1. Ibid, p 62.
2. NCCL file 16/11,
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in 1952 1954 and 1956 about the UN Commission on the Status of

Women and the government's failure to take steps to ratify the

UN Convention on the Rights of Women, They were also concerned

with the general attitude of United Kingdom Representatives at the

United Nations on questions about women, At one of these meetings in

1956 with Dame Lucille Sayers, UK Representative to the UN, it was

revealed that the government believed any further application of equal

pay ought to arise from industrial bargaining, When publicising this,

the Six Point Group also called for mechanisms to ensure that

companies in contract with the government treated men and women

1 . . .
equally”, In 1962 Thelma Cazalet-Keir tried to activate interest

in the wider aspects of women's equality at work by writing to the

newspapers about the lack of equal opportunities for women in the

. . . . . . 2
civil service and public bodies like the BBC , But a year later Dee Wells

was expressing disappointment at the lack of action by women? s groups

on equal'opportunities:;. Also in 1963 Dr Margherita Rendel and

two Oxford members of the National Council for Civil

Liberties tried to prod the Council into taking up women's rights,

They were warned that this would be unlikely to happen4. In the event

they succeeded, although it was not until the 1970s that a permanent

women's rights section was established in the Council.

In the same year the Status of Women Committee

NCCL file 16/11,

The Times, 15,3.62, One writer points out that Mrs Cazalet-Keir
occupied a very secure place in 'the establishment' which meant that her
letters to The Times were regularly published. Potter op cit, p 62,
Herald, 31.1,63.

NCCL to M Rendel, 21.8,63,
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coordinated a lobby to defeat a bill proposed by Lord Balneil that
would have removed from women the right to choose for themselves
when to return to work after childbirthl. The Six Point Group was
working on a bill that would mean that absence from work due to
pregnancy would be treated by absences for health reasons; that would
rectify the shortage of nurseries; and introduce a more imaginative
approach to part time work, They were also working on the
elimination of barriers against women in the Stock Exchange,
engineering , the Church, the foreign service, senior management and
education posts and apprenticeshipsz. Lady Summerskill had been a
member of that group but had resigned in the 1950s because of its
criticisms of western policies towards Formosa and Korea. However,
she introduced a bill to the House of Lords covering similar
objectives through an industrial charter for working women3. None
of these had much immediéte impact. In 1964 women's groups, like
the TUC; concentrated on persuading the government to implement
its election pledge on equal pay, Responses were non-committal,
admitting the pledge but arguing that much detailed analysis would
need to be done before specific proposals could be announced4,

However 1964 to 1965 was a year of increased

publicity for the position of women, Although the Society for the

1. The Woman Journalist K Spring 1963,

2. NCCL file 66/1. These aims were given weight by the Reith Lecturer,
Professor Carstairs in the winter of 1962-63, His argument about women
in British society was that their supposed equality had little reality,
The Sunday Times, 21,1,63,

3. The Times , 20.6.63.

4., Letter from Private Secretary to Prime Minister to the Fawcett
Society, 2.,12.64.



123

Protection of Utter Femininity had been formed in 1962 because
'equality had gone too far'1 , it was argued in 1964 that 'everyone

‘was talking about women' because it had net gone far enoughz. Reports
were drafted and published in 1964 and 1965 by the Liberal Party, the
Over 40 Association, the Women's Employment Federation and the NCCL,
all of which basically said the same thing, These were widely commented
upon in the presss. In April 1965, The Sun carried a series of articles

on the position of women and reported a response of thousands of
letters from women who wanted to get involved4, In March 1965 the

Six Point Group held a conference to conquer differences among groups
and 'to blast off a new campaign to accomplish things that feminists
have worked for unsuccessfully for years - especially equal opportunities
and rewards, the treatment of unmarried mothers and equality of
taxation's. Women's groups were heartened by the TUC's renewed
interest in equal pay6 and in 1966 many of them formed an alliance,
including’ the Six Point Group, the Status of Women Committee, the
Suffrage Fellowship, the Association of Headmistresses, the British
Federation of Business and Professional Women and the National

Council of Married Women, in order to produce a set of election
demands on equality at work, in social security and in taxation, But
despite all the reported activities, the Women's Information and Study Centre

took the view that while there were signs of a more organised drive

Delaney, S. The Sunday Times , 16.,12.62.
Stone, R, Daily Worker 12.3.64.

NCCL file 100/50.

Ibid.

Daily Telegraph , 17.3.65,

Fawcett Society files,
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to eliminate inequality, there was still a good deal of confusion and
even apathy,

In 1967 the Fawcett Society tried to bring order
to the confusion, A conference was held on Women in a Changing
Society. It was attended by eleven unions, twenty other groups, and
various foreign expertsl. Perhaps because told by one of its speakers,
Dr O MacGregor of London University, that the women's movement had
to broaden its class base, the society soon afterwards advised women
to join trade unions and to strike, if necessary, for equal payz.

Other groups, spearheaded by the NCCL, tried to thwart one trade
union leader , Tom Jackson, in his opposition to allowing equal
opportunities in the post offices, Hunt's report of women workers,
sponsored by the Department of Employment, lent weight, according
to one commentator, to the demands for equal pay, if not
opportunities4.

In the following year Mrs Butler made her first
attempt to get at these non-contractual elements of employment,

Her experience, discussed earlier 6 confirms the pessimism of the
Women's Information and Study Group. But in the same year the

British Federation of Business and Professional Women published a

booklet entitled Justice or Prejudice in which specific proposals for

an anti-discrimination board were suggested, The year was both

Human Rights Year and the 50th Anniversary of female suffrage, To

1. Sunday Telegraph 6 2.4.67.

2, Daily Telegraph B 12.7.67.

3. NCCL file 88,

4, Some of its findings are referred to in chapter II, The comment on
it appeared in the Observer, 10,12,67,
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celebrate, the Fawcett Society organised a conference on 11th
November which brought together a variety of groups and individuals
with an interest in women's employment, They included Barbara
Castle, Robert Carr, Lady Summerskill, David Basnett (ironically
representing the TUC Women's Advisory Committee), Anne Mackie
(CBI Committee on the Employment of Women and its Working Party
on Equal Pay), Lady Seear, Margaret Allen (economics correspondent

of The Times), and Pauline Pinder (PEP research project on women's

employment)l,

Members of the Fawcett Society and other women's
groups attended the rally organised by the National Joint Action
Campaign in Trafalgar Square in the Spring of 1969, Its purpose was
to demonstrate the need for action on all fronts but emphasis was on
equal pay with messa'ges of support for the equal pay strikes that
were taking place in various northern cities, The wider issues were
taken up by an actress, Diane Hart when she set about founding a
national women's party., But k6 although Una Kroll stood as candidate
for the Women's Rights Party in Sutton and East Cheam, this was
not a tactic that could work as easily in Britain as it has on occasion
in Americaz. The NCCL was taking a more conventional approach by
expressing alarm that the government's equal pay proposals would
contain nothing about the non-contractual elements of employment”,
All the same, there appears to have been something

of a hiatus on these issues between 1968 and 1971, Renewed activity

in the older women's movement seems to have been spurred by the

1., Fawcett Society files,
2. See chapter VIII,
3. NCCL file,
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formation by Mr Bishop and Mrs Butler of the Parliamentary ginger
group on equal rights which met with the Fawcett Society, other
groups and unions in March 1971 to discuss Mrs Butler's billl. Several
amendments covering educational endowments, the powers of the
proposed anti-discrimination board and advertising were suggested

by the Fawcett Societyz. When Mr Hamilton agreed to take on Mrs
Butler's Bill in the next session, Mr Bishop again wrote to the Fawcett
Society urging women's groups to support him3.

The new radical women's movement had in the meantime
been attracting national attention, During the late 1960s Women's
Liberation Workshops were started, They drew attention to problems
such as the lives of women in high rise housing, the poverty of creche
facilities and low pay among unorganised women workers, Consciousness
raising groups were formed, although as Randall points out, this was
less common in Britain than in America. Randall also argues that
Women's Liberation and the increasingly militant unionised women
workers fuelled one another's efforts at direct action% Attitudes to

political reform were, however K mixed. It was only by a slim majority
that it was agreed in 1970 to support campaigns for legislative
changes. In the winter of 1971-72, the Women's Lobby, part of
Women's Liberation, began to cooperate with the Fawcett Society to

provide a bridge between the two broad wings of feminism.

Mr Bishop to the Fawcett Society, op cit,

Letter from Fawcett Society to Mr Bishop, 26.3.71,
Undated Fawcett Society note,

Randall op cit, chapter V,

Fawcett Society files,
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The C\Ic{men's Lobby circularised a note about the

Bill explaining why it should be supported and organised a public meeting
to discuss it, On the day of debate (28th Janaury 1972) angry hisses

from the public galleries greeted the Home Office Minister's rejection of
the idea of change and objections to this and Ronald Bell's filibustering
were taken up on the women's pages of the national newspapers ., The
Fawcett Society set about an assessment of what to do next, One

result was the formation in conjunction with the Women's Lobby, of a

national newsletter, Women's Report, which made its first appearance

in January 1973, This two monthly periodical with a high circulation
kept many women informed about the activities of a wide variety of
groups, the unions, the parties and governmentz.

In the meantime, Lady Seear's bill had gone to its
Select Committee and groups got together to coordinate their evidence,
Callender estimates that over 50% of the Committee's evidence came from
women's groups3. To coordinate it, five conferences were held in June
1972 including one on the 28th organised jointly by the Fawcett Society
and Women in the Media. Eighty organisations attended and were
addressed by Lady Seear, Shirley Williams k6 Joan Bakewell  Margaret
Corbett-Ashby and Joyce Butler, Delegations visited 10 Downing Street
to support the bill. The Fawcett Society and Women in the Media each
presented evidence to the Committee and the Fawcett Society followed
up that of Dr Rendel by writing to the Committee to express strong

support of her views4, Betty Lockwood (Women's Secretary of the

1. E g Tweedie, J. Guardian  13.3,72,

2. Fawcett Society Annual Report 1972-3,
3. Callender, op cit, p 32.

4, Fawcett Society Annual Report, op cit,
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Labour Party and Chairman of the National Joint Council of Working
Women's Organisations) was worried by evasions of the Equal Pay Act
because of the absence of an anti-discrimination clause, In November
1972 she wrote to the Fawcett Society requesting joint actionl. At
the end of the month, a workshop was held with the Fawcett Society,
the Parliamentary group and others including Ms Lockwood, On the
agenda were the powers of an anti-discrimination board, the protection
of complainants, damages and rewards, promotional activities of the
board, compliance by government contractors and strict control of
exceptions to the 1aw2.

In the first month of 1973, the main concern of
women's groups was not the next round of an anti-discrimination bill
but the question of an Order to ensure more rapid progress towards
equal pay. The Fawcett Society, the National Joint Council for
Working Women's Organisations and the Status of Women Committee
were among those who wrote to the Secretary of Employment, Replying,
Mr Chichester-Clark reminded the Fawcett Society that the government
was in any case committed to equal pay by 19753° Lady Seear, for the
Fawcett Society, persisted over the next few months but was
disappointed4; no Order was promulgated,

In the meantime a lobby was organised around Mr
Hamilton's second attempt at a Private Members Bill. Women in the
Media , with easy access to communication channels organised a mass
meeting at Caxton Hall, the old suffrage venue, to coincide with the

second reading on 2nd February. When information was relayed from the

. Lockwood to the Fawcett Society, 15,11,72,

. Private papers of Ms J Airey.

. Robin Chichester-Clark to Lady Seear, PO 4497  10,1.73,
. E g Lady Seear to R Chichester-Clark, 9.5.73,
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House of Commons that the bill was about to fail again, three hundred
women marched to Downing Street to protestl. When debate resumed
on 14th February, Sally Oppenheim MP was jeered from the gallery
when she announced that, although she had supported the Bill, she
wished to dissociate herself from women's liberation, Cheers,
however, rang out when the Bill got a second reading,

Because it was felt in some quarters that the
Select Committee were being used to delay legislation, extra-
parliamentary activity was stepped up, On 10th March 1973 on
International Women's Day, two thousand people marched from Hyde Park
to Trafalgar Square. Six women and one man were arrested, On
31st March the Status of Women Committee held a well-attended
conference on equal pay and 0pportunitiesz. Women's Liberation
began to collect signatures on a petition demanding immediate action3,
This was delivered by Mr Raphael Tuck (Labour) to the House of
Commons‘; in November, In the summer of 1973 the Fawcett Society
set up a working party to publicise the need for speedy implementation,
After the publication of the Conservative consultative document, Equal

Opportunities for Men and Women, three hundred groups and

individuals repsonded., From November 1973 to January 1974 detailed
criticisms were published by both the NCCL, which by then had a full

time women's rights section, and the Fawcett Society, Most of the

NCCL objections to the government's proposals were shared by other groups,

For example, it was felt that the scope was too narrow; the exclusion

1, NCCL Annual Report, 1973,
2, Fawcett Society Annual Report, op cit,
3. Private papers of Ms J Airey,
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of small firms was too generous; enforcement procedures were
inadequate, relying too heavily on discredited tribunals and granting
too few powers to the EOC; and there were, in general, too many
loopholes, These wefe the views, too, of the Runnymede Trust, the

Six Point Group, the National Union of Teachers, Women in the Media,
the National Joint Council of Working Women's Organisations, Women

in Parliament and Una Kroll, Views diverged, however, over protective
legislation, the NCCL being opposed to its repeal and the Fawcett
Society suggesting that such laws should be gradually removedl.

The last point was included in a report prepared
throughout 1973 and circulated in the spring of 1974, setting out aims
and tactics for the Society and other groupsz. In February 1974 the
Fawcett Society Anti-Discrimination Committee argued that the
Fawcett Society was well placed to coordinate pressure on the new
Labour government to maintain its interest in early legislation, As a
result the Society initiated an inter-organisational committee which
met in July to prepare for the forthcoming government statement,

About thirty organisations attended3 although some of them were not

9

wholehearted about working together because of divergences on protective

. . 4
legislation”, But there was a large amount of agreement on the proper

1, Fawcett Society files,

2. 'What Next?' Virginia Novarra, Summer 1973 - Spring 1974  Fawcett Society,

3. Including Fawcett Society, NALGO, Soroptimists, Women in the Media,
Women's Liberation, National Advisory Centre for Careers for Women,
Women's Group on Public Welfare, Royal College of Midwives  National
Union of Students, National Union of Journalists, National Labour Women's
Advisory Committee, Women's Liberal Federation,6 National Federation of
Business and Professional Women's Clubs, National Federation of Women's
Institutes, National Union of Townswomen's Guilds, Conservative Party
Women's Advisory Committee, Institute of Qualified Personal Secretaries
National Society for One Parent Families, Women's Gas Federation and
Young Homemakers, Women's Engineering Society  Women's Report, Union
of Women Teachers, .

4, Betty Lockwood (Labour Women's Advisory Committee and National Joint
Council of Working Women's Organisations) was one who said that she could
not campaign on the basis of the whole of '"What Next?',
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scope of anti-discrimination legislation, the powers of any enforcement
board, the need for legal aid for individual complainants, and for affirmative
action to positively promote equality, A committee was set up to coordinate
the group's activities of which Mrs Millie Miller MP subsequently became
chairman, A resolution was passed and sent to the Home Secretary :

that this meeting urges Her Majesty's government

to bring forward without delay legislation to make

discrimination illegal in education, training,

employment , membership of trades unions and

professional bodies, pensions, goods, facilities and
services, mortgages, hire purchase, housing,
advertising , tax and social security,
The resolution also called for a strong enforcement body that could
initiate legal action with or without complaints and the encouragement
of affirmative action to promote equality.

In the meantime, the NCCL had also been preparing
for the advent of concrete proposals, From the beginning of the year
conferences had been held in London, Nottingham and Cardiff., The
one in London was attended by five hundred people and included the
participation of thirty trades unions, twelve trades councils, women's
liberation workshops, women's groups and students, In May, é model
bill was published and widely circulatedz.

When the government's outline of proposals was
published in late July, newspaper comments ranged from seeing the
proposals as a vote winner in the next election to the view that they were

a waste of time, The Sun described them as a Bill of Rights for Women3 ,

while the Express thought the Home Secretary would be better employed

1, Fawcett Society file,
2. NCCL files,
3. The Sun, 24.7.74,




trying to discover the perpetrators of the bombing of the Tower of

1
London , The Daily Telegraph believed there to be little demand for

statutorily enforced equality and that most people would regard

. . . 2 :
legislation as an unacceptable reduction in freedom , The Times'

'cautious welcorne'3 was shared, although for different reasons, by
pressure groups, The Women's Liberal Federation issued a statement
saying that proposals were all right as far as they went, The NCCL was
worried about the exclusion of small firms, pensions and about reliance
on industrial tribunals, Both the Fawcett Society and the TUC were
bothered about the exclusions of pensions and social security, The

CBI refused to commen’c‘lo The All Party Equal Rights Group felt that it

. 5
would be necessary to 'keep the Home Secretary on his toes' ., The

NCCI met Shirley Summerskill (Home Office), John Fraser (Department

of Employment) and departmental officials almost immediately
to discuss the contents of the proposals using their own Model
Bill to make recommendations about enforcement mechanisms, private
clubs, and affirmative action6,

A White Paper was published in September and the
Inter-Organisational Committee met again to respond to the Home

Office invitation to comment7° Both the NCCL and the Inter-Organisational

The Express , 24.7.74,

The Daily Telegraph | 24,7.74,

The Times , 24,7.74,

The Guardian, 24.7.74,

Fawcett Society file,

NCCL file,

Home Office press release, 6.9.74.
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Committee believed that the drafters of the White Paper had taken some
notice of earlier criticisms. But the latter initially listed twenty two
points of interest and later sent a fourteen page document with over
forty points of criticism to the Home Secretary. These included
suggestions for tightening wordings to avoid loopholes, criticisms of
permitted exemptions, disappointment that tax and social security were
excluded , disappointment that there was nothing on positive discrimination,
and disquiet about many details of enforcement. The Committee members
were particularly uneasy about the proposal to enforce the education
provisions through the Secretary of State for Education, They were also
'dismayed' that a complainant would have to prove an intention to
discriminate, Their comments on protective legislation brought all groups
into line since they stated that it should not be repealed but extended to
menl, The views of the Inter-Organisational Committee were generally
shared by other groups, including the NCCL, Women in the Media, and
the newly formed Equal Pay and Opportunities Campaign, The last seems to
have been the only other group to ask for the discriminatory effect of
an action rather than a proven intention to discriminate to be a crucial
factor in whether an unlawful act had been committedz,

As drafting got well under way after the October election
the Inter-Organisational Committee urged affiliated members to lobby
the Home Office to produce a bill as quickly as possible and made standby
arrang ements with Parliamentary contacts in case of delay . The Fawcett

Society wrote to Roy Jenkins to emphasise points previously made about

1. Fawcett Society files,
2, Ibid,
3., Inter-Organisation notice in Fawcett Society files,
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marital status, intention to discriminate, exceptions and exemptions .
At his invitation the group met Shirley Summerskill on 6th
December to expand upon written comments , In February 1975,

Roy Jenkins was guest of honour at a Fawcett Society dinner for
International Women's Year where he again assured the audience that
the criticisms of various groups had been studied with care, But he
warned that full equality could not be brought about in the forthcoming
Sex Discrimination Bill. On the one hand, family arrangements would
still militate against full equality and, on the other, he disliked the
idea of positive discrimination because it would be difficult to formulate
without eroding the very principles on which the legislation would be
based,

But a month later the bill was published and did
provide an enabling clause facilitating but not compelling a limited amount
of positive discrimination in training for either sex under certain
conditions. In April the NCCL and the Inter-Organisational Committee
prepared their comments, The latter produced a long document in
which it was stated that many of their original points had been met,
They particularly welcomed the inclusion of the idea of indirect
discrimination stemming from acts not necessarily intended to be
discriminatory, According to a participant, however,
this was not included as a result of British women's groups but on

i . 3 11 s .
American advice”., Women's groups were still disappointed about

1. Fawcett Society to Jenkins, 30.10.74.
2. Fawcett Societv files,
3, Interview July 1977.
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exemptions and felt that the exceptions allowed on the grounds of
occupational gualification were too broad. Moreover, many details of
enforcement still worried them, particularly in connection with the
absence of legal aid at tribunals and the lack of opportunity for women's
groups to assist individual complainants to present cases. Of special
concern was the reversal of the original placing of the burden of proof
on employersl, This point also caused the NCCL considerable anxiety.
It was noted that the precedent set by the Trades Unions and Labour
Relations Act was reversed. The NCCL shared concern about the denial
of legal aid as a result of the: intention to enforce employment cases
through tribunals and not courts, They were, however, pleased about a
strengthening of a procedure whereby the EOC would issue non-
discrimination notices and about the small shift in the idea of positive
discrimination, The NCCL went on to prepare a memorandum on points
of concern for consideration by the Bill's Standing Committeez. The
groups affiliated to the Inter-Organisational Committee also continued
to try to get amendments passed during various stages of the Bill,
These efforts will be referred to in the next chapter and set in the

context of other pressures on the government,

1. Fawcett Society files, It will be recalled that this change came about as
a result of advice from the Scottish Law Qffice,
2. NCCL files,
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CHAPTER IV

The Passage of Legislation on Equal Pay and Opportunities
(I) INTRODUCTION

The preced ing chapters have been an account of
the status of women and of the growth of sympathy towards the idea
of using legislation to guarantee equality at work, The first section
of this chapter finishes this part of the story by describing the
passage of the Equal Pay and Sex Discrimination Acts and by including
references, where possible, to the extra-parliamentary sources of
proposals and amendments, Because, by the nature of things  one

set of events follows another it is tempting to see a chronological
description as causal explanation., Thus, the build-up of demands for
equal treatment followed by laws guaranteeing it might be construed
as an expression of liberal democracy working as intended in normative
theory. Such a view would be re-inforced by Mrs Castle's estimation
that an equal pay law would be 'enormously popular in the country'l;

by Mr Hamilton's observation that a 'mass lobby' wanted an anti-
discrimination 1aw2; and by Mr Jenkins' statement that the innovations
in the Sex Discrimination Bill stemmed from the criticisms of the
White Paper made by many women's and other organisations3. But an
obvious puzzle about the story is the question of why governments took
so long to legislate on equal pay but introduced a Sex Discrimination Act
comparatively rapidly, In this chapter, an attempt is made to explain

why governments, on the one hand, became able to respond and, on the

1, Crossman, op cit, p 627,
2. OR 849 Col 1851,
3. OR 889 Col 513,
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other , were also forced to do so.

To do this it is necessary to go beyond the growth
of sympathy for this specific issue in parties and pressure groups.
While the trends discussed earlier are relevant in that they provided
sufficient causes for government action, other important sufficient
and necessary causes are to be found in factors only tangentially
related to women, Mrs Butler was edging towards these when she
told Callender that the attributes of new Members of Parliament
elected in 1974 made a differencel, But the differences began earlier
than that and found expression first in race relations laws and other
reforms of the 1960s on moral issues, Together with changing attitudes
about what it was proper for the law to do, was the development of
what might be coined 'the logic of the Welfare State'. These factors
are expanded on later in this chapter, The issue of race is symbiotic

with sex discrimination, On the one hand, it created a precedent for a
principlé that could be extended to other readily definable groups. But,
on the other , it is sometimes alleged that ideas for future race relations
reforms needed to have a 'trial run' first, This, it is argued, was
provided by introducing what were expected to be controversial concepts
into the Sex Discrimination Bill, Be that as it may it is clear that in
bringing in equality laws for working women, governments had in mind what
would be entailed by entry to or continued membexrship of the
European Economic Community, This chapter concludes with a discussion

of these obligations and their implications,

1, Callender, op cit, p 33.
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(II) The Equal Pay Act’

In contrast to the enthusiastic turnout to greet the
granting of equal pay in the civil service, Mrs Castle opened the Second
Reading debate on the Equal Pay Bill in February 1970 in an almost empty
House, Those members who were present were, she said:

witnessing another historic advance in
2

the struggle against discrimination,
She reminded the House that previous governments, both Conservative
and Labour, had acknowledged the justness of the principle but had
failed to legislate because of three problems: definition, enforcement
and economic difficulties, She then outlined her solutions,

The TUC's preference for the ILO definition of
'equal pay for work of equal value' and the CBI's for the then EEC
version, 'equal pay for the same work', were rejected. The first was
considered too vague and unenforceable and the second too restrictive,
Instead, the government sought to identify specific situations and
perscribe specific remedies, So where work was the same or broadly
similar (differences could be small and frequent or large but infrequent)
or had been rated as equivalent under a job evaluation scheme, equal pay
could be claimed.

She explained why tribunals had been chosen as the
means by which claimants could obtain redress. These had been set up
in 1965 to deal with industrial training levies and, later, with

redundancy payments and selective employment tax, They were thought

1. Second Reading Debate, OR 795 Cols 913-1038,
2. OR 795 Col 914,
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to be ideal machinery for dealing with equal pay because they were
experienced in employment matters, they included workers'
representatives, and they sat in various centres throughout the
country, They were, therefore, speedy, informal, and accessible., As
a result individuals would not be discouraged, as they might by formal,
cumbersome and expensive court proceedings, from making claims,

The lessening of the ordeal for an individual, inexperienced in court
procedure , was referred to again as a reason for placing on an employer
the burden of proof that differences of pay related either to practical
or material differences in the job or the holder of it,

Protection of the individual was invoked again to
justify giving power to the Employment Secretary to refer individual
cases to tribunals or collective agreements specifying different rates
for men and women to the Industrial Arbitration Court, Mrs Castle
noted that her proposal for the immediate raising of women's rates
to the lowest male rates was in line with a resolution carried by the
first Women's Liberation Conference earlier that year.

The Secretary of State tried to pre-empt
criticisms based on costs. She said that government estimates of
costs averaged out at 3%% of the annual wage bill but in some industries
could vary upwards to 32%. For this reason it was proposed to allow
industries five years to move towards equal pay voluntarily. The TUC
had asked for two years and the CBI five, The government also believed
that  in an expanding economy, women could be employed more
productively and costs therefore absorbed. Should voluntary progress

be slower than expected, provision was made to enable the Secretary



140

of State to require certain progress by the end of 1973,

In the course of her speech, Mrs Castle referred to
the controversy over protective legislation, While noting that she always
gave exemption applications reasonable consideration, she stated that
the future of these laws would be discussed as a separate issue with
employers and trades unionists,

For the Opposition, Robert Carr welcomed the Bill,
He stated that his party would 'wish to support any measure which
sensibly .... completes the process which the Conservative Government
started on such a large scale between 1955 and 1961', He also argued
that:

It is a legitimate function of the law to put on

record the judgement of the community about

what is fair and reasonable, It is also a

legitimate function of the law in practical

terms, because the law does form opinion and

influence behaviour‘,1
His welcome was somewhat hedged with qualifications about detailed points
about too rigid a timetable and the Secretary of State's powers of
intervention, But he also complained, and here he and other Conservatives
were at one with feminists on the Labour back benches, that the Bill
was insufficiently radical. His criticisms and those of others, were

that the Bill did nothing to prevent job segregation or to ban discrimination

in promotion and training, etc. He also thought the enforcement would

be more effective under a special anti-discrimination board.
Few members expressed outright opposition,
Predictably , one who did was Mr Ronald Bell (Conservative), noted also

. . 2 :
for objections to race relations legislation”, He tried to stop the Second

1. OR 795 Col 932.
2. OR 795 Cols 913, 956-68.



141
Reading Debate first and then warned rather than demanded that the
Bill would lead to sex discrimination legislation, He was astonished
that his own front bench spokesmen appeared to be asking for this,
Unlike analysts referred to in chapter II, he had no doubt about
turnover and absenteeism rates in female employment, His argument
was, that since there were no legal impediments to equality of reward,
the market must reflect the truth that women were less valuable
than men to employers, Mr Enoch Powell was present but did not speak:

only Mr Edward Taylor (Conservative), claiming to welcome the Bill,

argued in such a way as to support Mr Belll.

Members on both sides suggested that the government
was placing too much reliance on job evaluation, stressing that it was
an inexact science and subject to arbitrary decisionsz. Mrs Renee Short
and Mrs Lena Jeger, supporters of the Bill and women's rights in general,
asked the government to set a decisive lead by awarding equal pay
immediately to female industrial public servantsB. With some
prescience, in the light of the implementations of the Act, Mr Fred Lee
(Labour) asked for, and got, government assurance that tribunal
judgements would apply to jobs and not to individuals4.

No serious amendments were successful in

Committee, Attempts were made to make the timing of implementation

more flexible and to make discrimination in recruitment and other aspects

1. OR 795 Cols 1010-1015,

2, E g Holland, P, (Conservative) OR 795 Cols 979-985  and Short, R,
(Labour) OR 795 Col 988,

3. OR 795 Cols 969-970, 986-987,

4, OR 795 Cols 952- 1032, Subsequent methods of compliance with tribunal
decisions have not always followed the pattern described to Mr Lee,
See chapter VI,
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of employment unlawfull. An attempt was made in Committee to
eliminate special provisions for the armed services., The government
indicated that they would look favourably at a more carefully worded
amendmentz. The issue was solved at the report stage when the
government introduced its own amendmentB, TUC views were expressed
through Mr Albert Booth who proposed a number of amendments to
emphasise and protect the trade union role in negotiation and conciliation,
He also proposed the inclusion of pensions4, Some of his amendments
were defeated and others withdrawn on the promise of consultation

with the TUC, Leaders of the TUC were happy with the concessions

they obtained but felt they would have got more had Mrs Castle been in
less of a hurry. One of Mrs Castle's reassurances that tribunals

would be encouraged to appoint women members has caused anxiety because
it is felt that such appointments will be made at the expense of union
rather than employer representativess.

The only substantial change to the bill was the new
clause on the armed services, By the time the Third Reading was moved,
it was late and few member s were present to witness what two of them
described as the 'historic occasion' of the passing of a 'momentous Bill'6.
There had been a handful of divisions over amendments and the emptiness

of the House was taken as a further mark of the absence of party-political

1. OR Standing Committee Cols 135-157, 3,3,70; 298~-318  12,3,70;
319-350, 17.3,70,
. Ibid, 162-167, 3.3.70; 346-350, 17,3,70,
. OR 800 Cols 505-511,
Ibid, Cols 572-576, 719-721, 725-730, 736-746.
Chipchase, E, The Application of Equal Pay. Note prepared for 1977
TUC Women's Conference, paras 67-69,
6. Glover K Sir D, (Conservative) OR 800 Col 765,
Lee, F. (Labour) OR 800 Col 762,
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controversy on the issue, Sir Douglas Glover, an opponent of Mrs
Castle's in the 1945 election was moved to peroration:
It is one of the glories of Britain that when ...
the mood is right | the fundamental agreement
within society manifests itself, We sometimes
forget ... that despite all the dreadful rows
we have across the Floor, there is far more

fundamental agreement on what sort of society
we want .., than there is division between the

parties,
Its passage through thle Lords was equally harmoniousz. No important
new points were raised and during a short Committee stage the only
change was the insertion of a new clause, as promised in the Commons
by Harold Walker, Parliamentary Under-Secretary in the Department
of Employment, to allow the Industrial Arbitration Court to give advice
on agreements and wage structures during the year preceeding the

effective date of the Act3.

This section ends with a summary of the main provisions
of the Equal Pay Act.A The Act provides for equality in terms of a
contract of employment, It requires that a woman (or a man) be treated
no less favourably than a man (or a woman) in all contractual matters if
she (or he) is employed in the same or broadly similar work in the
same or an associated establishment; or where her jcb (or hic) has been
given an equal value under a job evaluation scheme, The Act covers all
constituent parts of pay, including bonuses, holiday pay, waiting time
and overtime rates, It deals with individual cases, discriminatory

collective agreements and wages regulations orders in all establishments

1, Glover, Sir D, OR 800 Cols 765-766.,

2, Second Reading OR (HL) 310 Cols 121-163., Committee of Whole House
OR (HL) 310 Cols 1063-1085,

3. OR (HL) 310 Col 1084,
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in Great Britain, including the Crown  the Police and Armed Services,
although enforcement procedures vary for the latter, There are two
main avenues of enforcement, Individuals may make claims through
industrial and employment appeals tribunals, Here a woman has to show
that her work is the same as or broadly similar to that of a man in her
establishment or an associated one, If there are differences it is for
the employer to show that they are of practical importance. The
difference in pay may also relate to a material difference between the
two employees - for example, qualifications or length of service. Again
it is for the employer to prove that there is a genuine material
difference nat based on sexl° If a claim 1is upheld by a tribunal 6 arrears
of pay can be awarded for up to two years, Discriminatory collective
agreements can only be remedied by the Central Arbitration Committee
(formerly the Industrial Arbitration Court)., Only the employer, trade union
or Secretary of State for Employment can refer cases to this body,
Arrears ;)f pay can only be awarded by the CAC from the time of referral,
Since the Act was amended to become part of the Sex Discrimination Act,
the Equal Opportunities Commission is empowered to investigafe complaints

of discrimination in pay as well as in other matters,

(I1I) The Sex Discrimination Act

During the debate on equal pay, Mrs Castle said
she expected six million women out of eight and a half million female

2
workers to benefit directly from the Act . These were women engaged

1. This aspect has become clouded in implementation, See chapter VI,
2. OR 795 Col 928,
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in jobs similar or equivalent to those of men, In chapter II, it was
reported that economists thought that by 1974 very few women were
earning less than men because of practices unlawful under the Equal

Pay Actl. But some restructuring of work to avoid the Act legally

did take place in ways expected by Hakim in situations where an equal
pay policy is not accompanied by one on equal opportum'tiesz. One
method of avoidance is to limit recruitment or promotion to particular
jobs to one sex only so that incumbents cannot compare themselves

with a member of the other sex. These and other practices are unlawful
under the Sex Discrimination Act, But the Act does a little more than
ban discriminatory practices, It also makes some concessions to the
idea of promoting a labour force undifferentiated by gender, These
concessions are smaller than hoped for by women's groups, Nevertheless,
tightening up of original provisions to eliminate discrimination and

the inclusion of some promotional elements in the Act are there partly
because 'of outside pressures, The main changes in government

proposals took place between the publication of the White Paper and

the Bill3; that is, before debate in the House of Commons, Attempts
were made during the parliamentary stages to give extra strength to
these provisions, but, on the whole, these were unsuccessful,

The changes were as follows. The definition of
discrimination was extended. The bill proposed to define

differentiation on grounds of marital status

1. Chiplin and Sloane, op cit, p 47,

2, Office of Manpower Economics, First Report on the Implementation of
the Equal Pay Act, HMSO 1972; and Hakim, op cit, pp 49-50,

3. Home Office, Equality for Women, CMD 5724, HMSO 1974; and
Sex Discrimination Bill HMSO 1975,
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in employment as discriminatory. The important idea of indirect
discrimination was added. This means that applying a sex-neutral
rule, which has the effect that a majority of members of one sex
cannot comply and where the rule had no bearing on performance, would
be regarded as unlawful discrimination even if there were no intent

to discriminate. An example would be a requirement that all applicants
for a Keaching post be over five feet ten inches tall. Another
additional practice defined as discriminatory in the Bill was
victimisation of a person bringing a case under the Act. The Bill,
unlike the White Paper, enabled positive discrimination. This means
that where one sex has not traditionally been found in a particular
occupation, members of that sex could be treated favourably in training
schemes for it. The exemption allowed for small firms was reduced

from those of ten to those with five employees. And the size of
exempted partnerships came down from eight to five. The powers of the
Equal Opportunities Commission were increased so that injunctions

could be taken out against persistent discriminators. For individuals
seeking redress, the Bill introduced the idea of compensation for
injured feelings in addition to the usual compensation for loss of
earnings, etc. One change that was introduced at this stage was

weaker than the proposal in the White Paper. This was that the onus

of proof, placed originally on the employer, reverted to the complainant.

To counteract the weakening of the position of the complainant special



provisions were introduced to assist an aggri eved person to obtain
information about his or her sitaution,
In his discussion of women's interest groups,
. ] ; 1
Richards argues that at the most they 'air grievances' . The Home
Secretary's explanations of these changes, however  suggest that they
did more than that in this case, In his Second Reading speech he said
that:
... there are at least two important respects :..
which go further than did the September White
Paper because we have been persuaded of the
validity of the criticisms ... made in these
respects by many women's and other
organisations,
The principal two respects were indirect discrimination and positive
action, All of the groups under the auspices of the Fawcett Society's
Inter-Organisational Committee had asked for these. So, too, had the
National Council for Civil Liberties, The Under-Secretary of State for
Employment, Mr John Fraser also named as sources the 'Trade Union
| : 3
Congress, the Institute of Personnel Management, and the Labour Party' .

Other respects in which the Bill met outside criticisms were the inclusion

of marital status, victimisation and damages for injured feelings,

Again, these had been pressed for by the Fawcett Society and the Inter-
Organisational Committee, the National Council for Civil Liberties,

the National Labour Women's Advisory Committee, the Equal Pay and
Opportunities Commission, Women in the Media and the All Party Equal
Rights Group4, Dr Rendel, a member of many of these groups and of

others | had personally raised these issues in her evidence to the House

. Richards, op cit  p 205,

. OR 889 Col 513,

. Callender, op cit, p 21,

. Fawcett Society and NCCL files,

ow N =
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of Lords Select Committeel.

But Richard's view is confirmed to some extent
by the perceptions of one- participant in the "drafting of the bill who
argues that the ideas of indirect and positive discrimination were
included mainly because of information from the United Statesz° The
Fawcett Society files show that this was a demand of women's groupsB.
But Callender points out that the American influence existed too, She
cites the remark of the Under Secretary of State for Employment,
Mr John Fraser K that 'It is quite right to say that the Home Secretary
has been moved by some of the things he learned when he was there’
(in the United States).4 Pressures from women's groups over the
onus of proof were ineffective, Several, including the National Labour
Women s Advisory Committee, the National Joint Council of Working
Women's Organisations, the National Council for Civil Liberties, the
Fawcett Society, Women in the Media, and the Status of Women Group,
had all hoped that employers would have to show they had not discriminateds,
This would have been compatible with the onus of proof in other
employment legislation, Their defeat, according to Callender, was a result
of advice from the Scottish Law Office6.,

During the five and a half hours of debate on the
Second Reading, members on both sides were congratulatory, The
Conservatives, withfew execeptions, could not oppose the principle; Mr

Carr, himself | had criticised the Equal Pay Act for not containing these

1. Minutes of Evidence and Proceedings of Select Committee on Anti-
Discrimination Bill (HL) 1971-72, 1972-73, pp 98-100,

Interview July 1977. .

Memorandum to Home Secretary, Fawcett Society files,
Callender, op cit, p 21,

Fawcett Society and NCCL files and OR 893 Cols 1476-1477,
Callender, op cit, p 21,
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these kinds of provisions, They were reduced  therefore, to nit-picking
over details and to arguing over where emphasis should be laid. Typical of
the cross-party agreement on principle was the statement by Sir Ian
Gilmour (Conservative), that it was right to use the law to shift
attitudes by changing what was permissable practice:
It is a huge relief to find a piece of legislation
Which is not designed to undermine what the last
Conservative Government did but is designed
to build on what we achieved ...
... A country which considers itself just and
democratic cannot afford to institutionalise
prejudice against half the population,
particularly when it is almost broke,
Legislation is necessary, because it affects the
climate of opinion ..,
On what might have been expected to have been
controversial, unintended discrimination, comments at this stage
were requests for clarification and further examination in Committee,
Only Mr Bell and Mr Powell acted as standard bearers for an older view
of what it was proper for the law to do, Both argued that since there
were no legal impediments to women doing whatever they wanted to,
there were no extra rights which government could confer on them. It
was inconceivable to either of them that the market would not by itself
reflect changing attitudes or that it would give different rewards
. . .2 . . .
for identical services . But both, it seemed, were speaking against the

power of an idea that had found its time'; when the House divided, only five

members voted against the Bill3.,

1., OR 889 Cols 525-528,

2. OR 889 Cols 539-544, 587-594,  stramuted to (oinenag

3. Mrs Williams used this quote]\when speaking in favour of Mr
Hamilton's Bill in 1973, OR 849 Col 1868, Those who voted against the
motion for Second Reading were Conservatives and Ulster Unionists: Mr Ian
Gow, Rear-Admiral Morgan-Giles, Mr William Ross, Mr H McCusher and
Mr Enoch Powell. Two other opponents, Mr Ronald Bell and Mr Ivor
Stanbrook | were tellers,
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Controversy did arise in the Standing Committee
meetings between 22nd April and 20th May « Sir Tan Gilmour tried, without
success, to remove the concept of indirect discrimination and to
modify the notion of victimisation in order to guard against frivolous
or malicious complain’csl. Attempts were also made to amend details
of the Bill, Conservatives, for example, sought to restrict the impact
of the Bill on employment, They tried to increase the size of the
eraployment establishments covered from those with five employees
to those with twenty-five, They tried to get exceptions for employers
of women whose work was governed by sections of the Factories Act
and they tried to reduce employers liability for the actions of an agent .,
Labour MPs, on the other hand, tried to make these sections more
stringent by tightening up the exceptions allowed under a clause making
exceptions where sex was a genuine occupational qualification (for
example, recruiting a woman to act a female part in a play). They also
tried to'reduce the size of partnerships covered still further to those
with three partnersB.

Labour and Conservative members of the 'Committee
joined forces to try to ensure that half the Commissioners on the EOC
would be women, Sir Tam Gilmour and Mr M Allispn (Conservative) voted
with Labour members, The chairman for the day, Mrs Lena Jeger (Labour)
used her casting vote against the amendment

About half the amendments considered were put

forward by the government and, being technical or drafting amendments,

1. OR Standing Committee B 2.4,75
2. Ibid, 29.4.75, 15.5.75 and 8.5.75.
3. Ibid, 29.4.75, 1.5.75.

4, Tbid, 13,5.75,
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did not alter the substance of the Bill., One government amendment
that did do so was a new exception allowing employers to differentiate
between men and women in recruitment or promotion to posts involving
overseas travel in countries where the laws and customs prevent either
sex (usually women) from performing the job effectivelyl. This was added as a
result of representations from the Confederation of British Industry.
The government was defeated on four substantive matters, Two of these
amendments originated from a Labour member of the Committee and
two from Conservatives,
Mrs Millie Miller (Labour) introduced a new clause
in the goods, facilities and services section of the Bill to enable
political parties to continue to have women's sectionsz° Her other
success was an amendment to the clause on Trades Unions to exempt
organisations providing a service for one sex which were counterparts of
similar bodies for the other sex3. Effectively, this exempted the
National Associations of Schoolmasters , Schoolmistresses, Assistant
Schoolmasters and Assistant Schoolmistresses, Her object was to prevent
women from being excluded from high office in any new, merged organisations,
Conservatives, supported by the Royal College of
Midwives, the British Medical Association and Labour -women on the
Committee succeeded in overruling the governmert' - proposal to use
the Bill to amend the Midwives Act and to allow men to enter the
profession4. The other Conservative victory was on the question of

protective legislation, . .Sir Iam Gilmour tried to secure exemption for

1. 1bid, 1.5,75,

2. Tbid, 15.5.75.

3. Ibid, 1.5.75_ 6.5.75.
4, Thid, 6.5.75.
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employers covered by the relevant laws, Failing in this, he then succeeded
in making additions to a Schedule of the bill dealing with repeals, His
additions were sections of the 1961 Factories Act, the 1954 Mines and
Quarries Act and the 1936 Hours of Employment Actl.

Except for the first these defeats were modified
either at the Report Stage or in the House of Lords, Miss Joan Lestor,
Parliamentary Under Secretary for Education, moved the deletion of
Mrs Miller's trade union amendmentz, Her grounds were that there was
no reason for treating the teaching unions differently from others and
that women could not ask for equality and special protection, This drew
angry responses from MPs, including William Rees-Davies (Conservative),
who had been on the Select Committee which had recommended separate
arrangements, He pressed for a division which the government won by
129 to 112, although some of its own back benchers voted with the
opposition3. A compromise was later reached in the House of Lords.

Mr David Owen, then Minister of Health, put the government's case for
male midwives, arguing that the Committee amendment went against the
spirit of the bill and that  in any case, government proposals were that
male midwives should be strictly limited to centres where women would
have a choice of attendant4, Again, the government won in division and
later agreed to compromise in the House of Loxrds,

The government asked the House to overturm Sir Ian

Gilmour's amendment about protective legislation on the strength of a

1, 1bid, 20,5.75.

2. OR 893 Cols 1515-1520,
3. Tbid, Cols 1527-1530,
4, 1bid, Cols 1543-1554,
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requirement laid on the Equal Opportunities Commission to review these
regulations and because the government were now insisting that this be
done by 19781, Mr John Fraser, Department of Employment, agreed that
it seemed rediculous that women who operated certain machines were
not allowed to clean or maintain them, On this particular aspect, he
promised to provide an amendment in the House of Lords, The House of
Commons was reasonably satisfied with this, although Mr Alison
pointed out that these restrictions prevented women from being
recruited into skilled occupations and that it was unfortunate that this
would still be the case until after 1978, Miss Jo Richardson (Labour),
who had voted with the Conservatives in Committee on the grounds of
freedom of choice, said that she would now vote with the government
because of the review and its time limit. In the end, the government
amendment was not pressed to a division2.

Through government initiative, points of detail were
added that strengthened the bill, One of these extended the applicability
of the Act to cover cases where there was no vacancy at the time of
application for a job3. At first this was greeted a8 ludricous but it was
explained that the intention was to get at practices which were
detrimental to applicants for, for example, articled clerkships. It was
normal for aspiring articled clerks to write all through thke year to enquire
about posts, The usual response would be to reply that letters would be
kept until a vacancy arose, The purpose of the amendment was to
prevent letters from one sex being destroyed on the basis of sex alone,

Another amendment relating to recruitment was

1. Ibid, Cols 1579-1587.
2. Ibid, Col 1587,
3. Ibid, Cols 1500-1501,
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designed to get at the 'old boy!' networkl. In this context, there might
be no specific victims of the method of recruitment since a person of
a particular sex might never hear of a post or think of applying. It

was proposed that the Equal Opportunity Commission be empowered to

investigate such practices and, if necessary, issue non-discriminatory

el

4
notices. To counteract this extension of EOC powers  other sections

of the Bill dealing with the collection and disposal of information
connected with an investigation were tightened.

Other government amendments at Report were
responses to anxieties expressed during earlier stages, These included
new clauses on exempting voluntary bodies and on communal accommodation,
Alterations were also made to the part of the genuine occupational
clause that dealt with living-in postsz, This had been raised by Mr
Alison in Committee as a result of representations from the General
Council o'f British Shipping, The government also met a request from
Mrs Maﬁreen Colquoun to make an addition to what was to be considered
as unlawful discrimination by vocational training bodiesB,

A number of Private Members' amendments and
new clauses were either withdrawn or not pressed to division after
explanation or on the basis of further consideration, The most
substantial of these covered the definition of discrimination, employment
education, the role of the Equal Opportunities Commission and enforcement
procedures,

In the first category was a proposal that victimisation

. . 4 .
be extended to cover blacklisting by credit companies , This was later met,

1. OR 893, Cols 1429-1441,

2. 1bid, Cols 1441-1443, 1444-1446, 1501-1506,
3. Ibid, Col 1533,

4. Ibid, Cols 1495-1500,
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In the second category, Miss Richardson drew attention to American
Contract ®mpliance regulations and suggested a similar provision for
Britainl. Such a provision had been hoped for by groups outside
Parliament and had been recommended by them to the House of Lords
Select Committee on the Anti-Discrimination Bill, The government reply
was that she had taken insufficient account of the problems that would
arise if government contracts were withdrawn, especially in areas of
high unemployment, In any case, the Equal Opportunities Commission
could, if it chose, investigate firms that were government contractors.
Conservatives argued for two alterations in government exemptions,
Again they tried to get at the size of partnerships, arguing that allowing
single sex partnerships could be an advantage to womenz, Mr David Lane
(Conservative) tried to get an exception
that would allow male university colleges to discriminate in recruitment
in favour of female teaching staff for a limited period if they were
going co-educationaIB. He pointed out that this happened in the United
States. The government k however was not happy about the working of
this form of positive discrimination in America and argued that
appointments should be made clearly on the basis of merit, Miss Lestor
promised to discuss the government point of view further elsewhere if
Mr Lane so wished,

In the education category, Miss Richardson expressed
anxiety about exemptions for single-sex establishments and wanted

4
to have a time limit placed on their freedom from the Act’. She was

1. Ibid, Cols 1478-1482,
2. Ibid, Cols 1507-1515,
3. Ibid, Cols 1447-1452.
4. Ibid, Cols 1561-1566.
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told that the government thought this would place too heavy a burden
on them and that, in any case, assumptions in curricula and availability
of courses were more important in determining future roles. Mrs
Helene Hayman (Labour), supported by Mr Lane, tried to secure
the insertion of an enabling clause that would allow educational trusts,
previously open to one sex only, to open their facilities to the other
sexl. This was acceded to later in the Lords., Special amendments
were proposed to require the Equal Opportunities Commission to
review particular issuesz. The government's view was that this was
unnecessary since the EOC could undertake these activities if it
were thought helpful,

On enforcement a number of suggestions were made which
covered both individual cases and EOC activities. A fairly lengthy debate
was initiated by Miss Richardson in order to restore the White Paper
provision on the burden of proof? In doing so she spoke for extra-
parliamentary groups in favour of a strong bill, She argued that the bill
as it stood placed too heavy a responsibility on a complainant facing an
employer with larger resources and greater expertise. She argued that,
in criminal law, the woman would be deemed innocent until proven
guilty. This seems a spurious argument since under the Sex Discrimination
Act it would be the employer who'stood accused. Nevertheless, as she
pointed out, in the Trades Unions and Labour Relations and Equal Pay
Acts, the onus of proof was shifted to the employer. She was supported

by other MPs who reminded the House that the bill departed from the

1. Ibid, Cols 1568-1571,
2. Ibid, Cols 1574-1579,
3. Ibid, Cols 1467-1478,
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White Paper on this point andfrom the preferences of various experts
and interest groupsl. Dr Summerskill replied that the government
had met the point to the extent that when damages were assessed it
would be for the employer to prove that he had not intended to
discriminate. Mr Fraser also defended the government against the
charge that they had ignored the plight of the inexpert complainant when
he discussed the provisions for help for aggrieved individualsz. These
allowed for the use of special forms which the complainant could send to
an employer suspected of discrimination, Some members were worried
that the use of these forms in subsequent judicial proceedings might
conflict with the normal rutes of evidenceB. The government later made
some alterations in the Lords to cover this, Also on enfocement Miss
Richardson tried to get a minor extension to the length of time allowed
during which proceedings could be brought but was told that the courts
already had discretion to allow for the situation she had in mind4,

Some outright defeats were suffered by friends and
foes of the bill in the House of Commons, One was a failure to narrow
the clause dealing with the clergy5 , although a compromise was reached
unexpectedly in the House of Lords. A proposal that the Equal
Opportunities Commission be compelled to devise codes of practice

for employers and others was defeated in a division6. Mr Bell, speaking

1. She was supported by Mrs Colquhoun who cited the National Labour Women's
Advisory Committee  the National Joint Council of Working Women's
Organisations, the National Council for Civil Liberties, the Fawcett Society,
Women in the Media, the British Sociological Association Working Party on
Women's Rights and the Status of Women Group. OR Cols 1476-1477,

. OR 893, Col 1603,

Ibid, Cols 1598-1608,

Ibid, Cols 1608-1609,

Ibid, Cols 1536~-1542,

Tbid, Cols 1483-1491,
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for the five members openly against the bill began from the premise
that it should not be there at all and continued by proposing amendments
to completely undermine or eliminate all important clauses ., His
Conservative colleague, Mr Ivor Stanbrook, argued that because of the
government’ s amendments, this 'Draconian measure' was even worse
than it had been at Second Readingz. On the other hand, not all those

in favour of the principle of legislation were satisfied that the government
had gone far enough, ¥® Colquhoun, speaking strongly for the other
feminist Members of Parliament, told the House that they had 'wanted
to make (the bill) less of a shabby window-dressing for this hideous
International Women's Year ...’

The Second Reading debate in the House of Lords
took place in July 1975, The bill was welcomed, Stated reservations
were either about minor irritations or that the measure did not go far
enough, The House seemed in accord with the view of Lord Gardiner
that 'there could be no rational argument against the claim that there
should be equality of opportunity for women'4. The one exception was
Lord Monson_ a cross-bencher formerly an under-secretary in the
Commonwealth Relati ons Office who strongly opposed the bill,
describing it as 'profoundly anti-libertarian' with all the hall-marks
of 'American earnestness .., and ... Puritanism's. Like Mr Bell he
argued that its real purpose was to control people's minds and that it

was proper for legislative reform to arise only when natural changes

Ibid | Col 1611,

Ibid, Col 1459,

OR (HL) 862, Cols ©5-192,

. Ibid, Col 124,

. Ibid, Col 146, Lord Monson said that he could say this since, being half
American he was saying it of himself,
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L]



ws -

L9
had taken place in how society thought, In support of his argument, he

drew heavily on an unnamed woman journalist who was against the bill

and on the work of a Cambridge professor whose research on hormonal

changes in women under stressl was later publicised in tabloid newspapers.

Lord Monson also claimed to have had met no one who, in private, agreed
with the bill,

None of his colleagues admitted holding this view at
any point in the proceedings, But the Committee Stage did move slowly
and Lord Gardiner had to remind the House that at the rate they were
going, the bill would be lost - perhaps for decadesz. Lord Beaumont
(Liberal) suggested that this argument was specious since legislation
ought to be judged by its quality rather than by the speed at which it
was produced, It has been suggested that concern with quality was used as
a pretext by opponents of race relations legislation in order to delay
its progress in the House of Lordss. But during the Sex Discrimination
Bill, a good deal of debate was initiated by life-long champions of women's
rights | like Joan Vickers and Irene Ward, And there were clear attempts
by a number of peers to dissociate from themselves Lord Monson, Viscount
Colville, for example, in a House usually noted for its politeness,
described him as a 'caveman'’,

No important arguments were raised during any of

the other stages in the House of Lords that had not been discussed already,

1. Lord Monson did not name him, But the popular press did when they
reported Professor Ivor Mill's findings that women in demanding
occupations produced hair on chest and face.

2, OR (HL) 862 Cols 1070-1071.

3. Discussion at Nuffield College 1977,

4, OR op cit, Col 176
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Most amendments were put forward by the government to resolve
earlier controversies, Few substantial changes were made by either
supporters or opponents, One amendment was adopted despite an unwilling
government, It was proposed by Baroness Seear, This change reduced the
time allowed to the Secretary of State for Education between investigating
a complaint and initiating court proceedingsl. It was a small change -
four to two months - but a bigger victory than it appears, Pressure
groups were suspicious of the Department of Education and keen for
stricter control of it, During the House of Lords Select Committee
hearings and throughout the passage of the Sex Discrimination Bill it had
become clear that departmental officials were unwilling to have education
included in the law at all,

Unsuccessful objections to the bill were similar to
those raised in the House of Commons. Baroness Seear wanted to make it
morxe difficult for an employer to avoid the charge of indirect
discriminationz. Baroness Stedman raised the question of onus of proof .
Baroness Vickers, supported in particular by Baroness Seear, wanted to
narrow the exceptions allowed under the genuine occupational qualification
clause and to delete the government amendment that allowed discrimination
in recruiting for certain overseas posts4. She also tried to have included
a version of government contract compliances. Attempts were made again

to reduce the size of partnerships from six to three to ensure that

. Tbid, Cols 1377-1382,
. Ibid, Cols 1016-1020,
Ibid, Cols 1023-1024.

. OR (HL) 863 Cols 979-985,
. OR 862 Cols 1386-1390,
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medical practices were coveredl. Another effort was made to allow a
limited positive discrimination in the appointment of women to teaching
posts on male collegesz. On the sections dealing with the EOC, Lord
Houghton also,although half heartedly, tried to ensure that half the
Commissioners would be women3. The question of a statutory duty on the
EOC to issue codes of practice was again raised in the Lords4. As an
opponent of the bill, Lord Monson did not go as far as Ronald Belle.
Instead of attempting to eliminate the whole of the education sections,
for example, he limited his proposal to trying to extend protection for
single-sex institutionss. None of these amendments succeeded,

Government amendments were responses to earlier
anxieties about attempts to compromise on severe disagreements,
Anfiong the former was an extention of the bill to cover public appointments
and army cadets6, Miss Richardson's request for victimisation to
cover blacklisting was met7, So was Mrs Hayman's suggestion for an
enabling clause for educational trustsB. And the wording for the
genuine occupational qualification clause was clarifiedg. The section on
help for aggrieved individuals was reworded to take acount of criticisms

) ) ; ) ) 10
in the Commons that it would conflict with the normalrules of evidence

. Ibid, Cols 1065-1072,

. Ibid, Cols 1135-1140. And OR (HL) 863 Cols 998-1004,
Ibid, Cols 1359-1362,

Ibid, Cols 1358-1376,

Ibid, Cols 1168-1169. And OR (HL) 863 Cols 1243-1247,
OR 863, Cols 1278-1282,

OR 862 Cols 1021-1022,

Ibid, Cols 1411-1415,

Ibid, Cols 1024-1026,

OR (HL) 863, Cols 1261-1263,
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Other amendments were mostly technical or clarificatory, The controversial
matters were single-sex unions, exemptions for political parties,

the clergy, midwives and protective legislation.

In arguing against Mrs Miller on exempting single-
sex trade unions, the government had said that consideration might be given
to the idea of reserving places in a merged union for members of both
sexes, During further discussion in the House of Lords, however, the
government agreed to exempt the teaching unions until January 1978 .
After that each of the four concerned might continue to exist- but
must open its membership to both men and women, The government also
agreed to postpone the effiects of the bill on political parties for a
period of ten yearsz.

On the clergy the main worry was that the clause
excepted the employment of women if this went against religious doctrines
or the susceptibilities of 'any of its followers'. Baroness Seear wanted
the latter proviso left out3. But the Bishops pointed out that this placed
them in an embarrassing situation since, by that time, the Church of
England had decided that female members of the clergy were not
incompatible with doctrine, Nevertheless, a substantial minority of
lay-followers were against their ordination, A compromise was reached

by altering the proviso to 'significant number of its followers'4.

In connection with male midwives, the government was

. OR 862 Cols 1073-1093 ; 1164-1166; 1420-1428; OR 863 Cols 1248-1250,
. OR 862 Cols 1180-1190; OR 863 Cols 1266-1276,

OR (HL) 862 Cols 1115-1135,

. OR 863, Cols 1241-1242,
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assisted by Viscount Colville who tabled an amendment that was
accepted. This allowed for a limited entry of men to the profession
and permitted the government to alter the numbers at later dates if it
appeared that the idea of male midwives was becoming more widely

accepted.1

On protective legislation, the government introduced
its promised amendment on the maintenance of machinery. This was
less far-reaching than expected since it allowed women to clean and maintain
unfenced machinery only. The question of moving machinery was to be
reviewed by the Health and Safety Commission.

The bill recéived its Royal Assent in November 1975.
A summary of its provisions follows. In scope and potential they are
more sweeping than allowed for by Mrs Colquhoun's criticism of them.
The Act complements the Equal Pay Act by dealing with the non-contractual
elements of employment. In addition it bans discrimination in education
and the provision of goods, facilities and services. It created the
Equal Qpportunities Commission, an institgtion with novel powers of
enforcement. It does not cover pensions, taxation, social security or
maternity.3

The first part of the Act defines what is to be

regarded under the rest of it as unlawful discrimination. This includes

1. OR 862 Cols 1141-1164. OR 863 Cols 1288~1292,

2. OR 862 Cols 1436-1443, OR 863 Cols 1292-1293,

3. The absence of these issues caused dissatisfaction. But the
government believed that the complexities of these matters would
irretrievably lengthen the passage of a bill they were anxious to
see become law. Nandy, D. Seminar Oxford University 1979,
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direct discrimination, where a person is less favourably treated on
grounds of sex (or marital status as well as in employment); indirect
discrimination, where a substantial proportion of one sex are unable  to
their detriment, to comply with an apparently neutral rule, applicable
to both but not related to performance of a job: and victimisation,
where a person thought to be seeking redress under the Act is unfairly
treated,

The sections dealing with employment cover those
areas excluded from the Equal Pay Act; for example, recruitment,
promotion, training, and transfer in British establishments of six
or more employees or partners, Certain exceptions .are allowed: for
example, where one sex is a genuine occupat;onal qualification for
reasons of authenticity or where personal or welfare services may be
provided more effectively by persons of a particular sex. Exceptions
can also be made where an employer cannot reasonably be expected to
provide s'eparate accommodation or when the job involves work done
outside the United Kingdom in a place where law and custom would make
it difficult fér a person of one sex to do that job effectively.. Some
types of employment - the armed services, ministers of religion and
midwives - are treated separately and less stringently.

Pressure or instructions to discriminate by, say, an
employer to an agent such as a personnel officer are unlawful under the
Act, as are advertisements for jobs coyered by the Act which do not make
it clear that persons of either sex may apply. It is also unlawful for trade

unions, professionalssociations, pblic am rivateanp loyment and

L]
training agencies to deprive one sex of membership or access to

services, There are some exceptions which allow for limited positive
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discrimination. Unions which have hitherto been restricted to one sex
may, until they merge with the counter-part for the other sex,
reserve special seats in their organisational structure for members
of the excluded sex. And, in training, either employers or public
bodies may discriminate in favour of one sex if members of that sex
have not hitherto been employed in occupations to which that training leads.

In education, discrimination in the admission of
pupils and students is unlawful except under special provisions for
single-sex establishments. Affecting mainly the private sector, these
allow exemptions for schools educating one sex only or, for exceptional
reasons, a small number of the other sex or which are funded by private
endowments specifying one sex or the other. However, trustees are
enabled, but not compelled, by the Act to seek alterations to the terms
of such endowments. Schools, previously open to one sex only, which
are in the process-of becoming co-educational may, for the time being,
differentiate in their treatment of male and female applicants. A positive
duty is placed on local authorities to provide equal access to courses
and facilities in the public sector.

The sections on the provision of goods, facilities
and seryices include the provision of professional services, banking and
credit facilities and insurance (unless a difference &n treatment 1is based
on clear actuarial evidence). This part of the Act also bans discrimination
in the disposal of premises (with exceptioms for small dwellings), the
provision of hotel accommodation, recreational facilities, entertainment,
transport and travel. Political parties are included in this section, as
are voluntary bodies. But they are specified exceptions to enable them
to continue, for the time, being, to provide special provisions for members
of one sex.

Remedies for unlawful practices can be sought by

individuals and by the Equal Opportunities Commission. Individuals have
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access to industrial tribunals and the Employment Appeals Tribunal

for employment matters, and to the county courts for goods, facilities
and services. Complaints about education may eventually go to court
but, in the first instance, they must be made to the Department of
Education and Science.

The EOC can assist aggrieved individuals if
their cases are complex or involve important principles. Some discriminatory
actions can only be taken up by the Commission. These are 'victimless'
cases: for example, where a discriminatory practice meant that no
person could ever put herself or himself in a position'where she could
be a complainant. Similarly, advertising does not involve a particular
victim and here again only the EOC can initiate proceedings.

The Commission may also undertake formal investi-
gations into particular industries, companies or services., 1If
discrimination is found, a non-discrimination notice can be served,
‘backed up by a court injunction, requiring it to cease. The EOC has
powers to monitor the firm concerned to prevent persistent discrimination.
Recommendations and reports arising from such investigations must be made
available to the public,

Other functions are conciliatory and educative.
Informal collaborative investigations may be carried out and research
undertaken into how best to promote equality and into the problems faced
by working women. The Commission may also grant funds to other bodies
for this purpose. The EOC, itself, is required by government to review
the working of the Acts, of protective legislation and to advise
governments about the implications for female equality of tax and social

security regulations.
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The chronology of the advent of the Equal Pay
Act and the Sex Discrimination Act having been established, it is
now necessary to consider them in the light of themes raised in
Chapter I. These are the relative strengths of theories about the
course of political change in liberal democracies which differ in the
emphasis they place on the attitudes of citizens or voters and the
autonomy of politicians. Another question that was raised was why
politicians seem to be receptive to some societal concerns at some times
and deaf to them (or to other issues) at other times. In the following
section it is argued that a number of political strands of direct and
indirect relevance converged to facilitate, and even compel, the passage

of these two Acts.
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(IV) FACTORS, OTHER THAN WOMEN'S PRESSURE GROUPS, WHICH INFLUENCED THE
ADVENT OF REFORM

Equal Pay had been on the public agenda for many
years, ana the idea of an anti-discrimination law for a comparatively
short period, As chapter III and the preceeding parts of this chapter indicate
pressure groups did influence the content of both acts. The established
economic interest groups, in particular, were involved in the formulation
of the Fqual Pay Act., In the Sex Discrimination Act, women's 'cause'
groups were as influential, They did do more than 'air grievances'. They
contributed to demonstrating that discrimination existed during the
hearings on Private Members Bills and to the changes that took place
between the White Paper and the Bill, In both Acts, once the proceedings
got to the Parliamentary stage, government intentions, on the whole,
prevailed, But in any discussion of reform, it is necessary to consider
why governments choose to 'hear' public demands for change; and why they
do so at particular times. In the case of policies banning sex discrimination
there are two broad areas that need to be discussed, The first is a
change in the attitudes of policy makers and Members of Parliament, not
specifically about the status of women, but about the proper scope of the
law. This provided an atmosphere that facilitated the passage of the
Sex Discrimination Act in particular. The second factor, which has been
referred to before in chapter I, is the existence of pressures (not from
women) forcing governments to take advantage of both the growth of
extra-parliamentary interest in equal pay and equal opportunities, and the
facilitating atmosphere within Parliament. Attitudes about the law and
the influence of the Treaty of Rome are dealt with in the rest of this

chapter,
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Attitudes of MPs to the Use of the Law

The decade of the 1960s is known for its 'permissive’
legislation; the abolition of capital punishment, and reform of the laws
dealing with homosexuals, abortion and divorce are some examples. In
the same period, the first anti-discrimination legislation was also
enacted, This was, of course, to deal with racial discrimination.

The passage of these measures reveal two common features.
One is evident in all comparable measures of reform and this is the role
of back bench NMembers of Parliament; their relations with pressure groups
and the extent to which alliances between MPs cut across party lines.

The second feature relates to anti-discrimination legislation of the
1960s and 1970s. Generally, commentators on these laws discuss whether
or not the law can be used to change attitudes. what is less frequently
mentioned is that the laws themselves reflect a change in attitudes
among law makers about the proper function of the law itself. A fully
fledged debate about the law and morality had already taken place betwsen
Hart and Devlin.1 The issue between them was whether the state should
seek to breserve the conventional moral fabric of society or reflect the
realities of behaviour of minorities when it did not impinge upon the
susceptibilities of others. It is a different change that is relevant
to equal opportunity policies. It is the question of the propriety of
state guarantees of sconomic and social rights and, in particular, of
the extension of these to specified or readily identifiable groups.

Here again, acceptance cuts across party lines,

fMembers of Parliament

In connection with the first observation, Walkland tells
us that until the early nineteenth century 'great social and economic

changes' were brought about piecemeal by the accumulation of private

1. Hart, H. Law, Liberty and Morality (OUP 1963).




170

1egislation.1 But by the 1860s, the Public General Act had become

the favoured method of initisting social reform. Twentieth century
private Members have little influence on the initiation, if not modifi-
cation, of most policies. They may air matters of concern under the
Ten-Minute Rule or they may be used, and even assisted, by governments
to promote legislative change on controversial issues. Mr Steel's
Abortion Bill would fall into £his latter category. But, in confirmation
of Richards' point that on some types of issue governments may not move
without backbench presaure,2 it is noteworthy that all the major
'permissive' reforms were preceded by flurries of Private Members' Billg.
bi-partisan interest, and lobbying by extra-parliamentary groups. The
abolition of capital punishment, homosexual and divorce law reforms are
some examples. On racial discsimination, Mr Fenner Brockway promoted
several bills., And on sex discrimination, private bills were presented
annually for five years,

Cross party alliances partly reflect changing attitudes
in both main parties to questions of conscience. Until some years after
the war, -leaders in both parties were either afraid or contemptuous of
allowing private members a frée hand in such matters. On the Labour side,
unity had long Been regarded as necessary if the party were to succeed;
permission to ;ote according to conscience might be used to make speeches
that were highly critical of important government policy. Conservative
leaders tended to be less sensitive to this sort of thing. Critical
Conservative back benchers might find themselves in trouble more often
with their constitueﬁcy parties than with leaders in Westminster. One
leader, Winston Churchill, however, believed that priyate member initiatives

should be discouraged. He thought that it should be made difficult 'for

1. Walkland, S. The Legislative Process in Britain (Allen and Unwin),
pp.13-16,

2. Richards, P, ‘'Private Members Legislation', in walkland, S. and
Ryle, M. (eds) The Commons in the 1970s (Fontana), p 127.
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all sorts of happy thoughts to be carried to the Statute Book by
private members'.
The divorce, abortion, homosexual, equal pay, sex

and race discrimination reforms mark a change in parliamentary attitudes
to major social questions and this change has been attributed to the
advent of a Labour administration in 1964.2 But active supporters of
most of these reforms included members of the House of Lords and
Conservatives, albeit few leading members of the Party. Several Conservative
women put their names to Mr Hamilton's anti-discrimination bills. Other
writers use a sociological explanation which has some validity but to
which there are exceptions. Richards, for example, draws attention to
a correlation between age and type of education of members on both sides
of the House and dispositions towards reform.3 Rush states that younger
and intellectual, but non=0Oxbridge, members tend also to be reformers,
Although he does not name them, he argues that members with this type of
background are more often Labour than Conservative, but Conservatives
with these characteristics also usually favour reform. Rush points out
that the House of Commons is now dominated by new, if not young, members -
elected since the 19603.4 Only two members of the House in 1975, John
Parker and George Strauss, were in the House before the war.

Members of Parliament like Mrs Short fit in with this
kind of explanation. She had supported other social changes of the period,
including abortion. Mr Lane, closely involved with race relations, had

5
hoped that laws about race and sex might be combined. But 'liberals’

1. Richards, P, Parliament and Conscience (Allen and Unwin), pp 27-29, 197,
2, Pym, B. Pressure Groups and the Permissive Society (David & Charles),
p 111,
3. 1Ibid, Chapter 6.
4. Rush, M., 'The Members of Parliament', in Walkland and Ryle, op cit,
Chapter 2.
S. OR 889 Col 598.
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were discriminating in their support for particular measures. Nor were
they all young or new Members of Parliament, Among those who differentiated
was Mrs knight (Conservative) who actively opposed Mr Steel's Abortion
Bill for moral reasons but supported EqQual Pay and Mr Hamilton's Anti-
Discrimination bill. Mrs Oppenheim was a sponsor of Mr Hamilton's bill
but became a member of Mrs Thatcher's government whose election was seen
by political commentators as one marking a move to the right, Among the
older reformers were hereditary peers and those who, after a lifetime of
public service had been raised to the peerage. Lord Amulree and Lord
Arran had campaigned for abortion and homosexual law reform and they
supported equal pay and sex discrimination legislation. Lord Houghton
had promoted more liberal attitudes towards contraception and was
enthusiastic about women's rights. Lord Gardiner had campaigned for
votes for women and the abolition of capital punishment. Lord Letherland
had, apparently, always put into practice his belief in the equality of
women, Some of his newspapers! war correspondents, he pointed out, were
women, one of whom was the first allied reporter to cross the Rhine.
Baronesses Bacon, Ward and Vickers, while consistently interested in reforms
for women had been Members of Parliament before the period of change
noted by Richards and Rush., Baroness Summerskill, while supporting some
‘permissive' legislation, had opposed divorce law reform describing the
new divorce act as a 'Casanova's Charter',

While sociological explanations appear weakened by

the facts that reformers on sex discrimination were neither necessarily

1. OR (HL) 862 Col 158,

2, She had, however, let it be known that she would drop her opposition
if Mmr Bishop's Private Members Bill on Matrimonial Property had been
passed. Richards, P, op cit, pp 143, 152, The passing of the Sex
Discrimination Act was something of a triumph for the Summerskills,
since the Baroness's daughter, Or Shirley Summerskill, was responsible
for a good deal of the work on it in the Home Office.
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reformers in other fields nor all new Members of Parliament, they

are not undermined completely. Firstly, it will be recalled that

Mrs Butler found a more favourable climate after the 1970 election. And,

secondly, there was an almost complete consensus about the rectitude

of the aims of the Equal Pay Act and Sex Discrimination Act. Part

of this agreement may stem from shared beliefs, not only about women's

rights, but also about the place of research in political decision making.

Rush suggests that Members of Parliament with the characteristics

that allegedly make them more open to ‘'permissive' reforms are also

keener in basing legislation on expertise in a particular field. For

this reason they tend to favour the greater use of Select Committees.

Richards, however, points out that the referral of a bill to a Committee

. . . . 1
may be used as a way of postponing® Private Members' legislation. But

it has been suggested that, in race relations, a Select Committee may

have been used to collect evidence necessary for specific proposals but

to which the Home Office has been unable or unwilling to~attend.2 It

has also been suggested that public sympathy may be more forthcoming

for evidence that appears to emanate from sources independent of the

government and its bureaucracy.3 It was shown in Chapter III that

Mr Hamilton, among others, believed that the use of a Select Committee

on Anti-Discrimination in the House of Commons was a delaying tactic.

But it was also the case that individuals in both Houses and the

government were persuaded by the evidence of the Select Committee in

the Upper House that legislation was necessary.

Focussing on the attitudes of individuals or groups

of individuals may contribute to an understanding of politics between

Richards, P. op cit, pp 23-26.
Rose, E. and Associates. Colour and Citizenship: A Report on
British Race Relations (Institute of Race Relations and OUP), Chapter 6.

Tbid.
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1959, the year in which capital punishment was abolished, and 1975.

But, because of some of the anomalies discussed above, it is necessary to look
for further grounds which brought back-benchers to the fore in conscience
issues and facilitated the passage of anti-discrimination laws. It is
suggested here that these grounds, which may be labelled 'structural
imperatives', include the British systems of party and government and
constraints on the philosophical underpinnings of the welfare state.

(IV) (b) Structural Imperatives; Parliament

None of the moral reforms mentioned so far could be
described as class legislation. In a system of rotating majorities
for parties that are traditionally class parties, governments will have
built in majorities on class _issues. But this is not so on matters like
homosexual reform. Because of dissidence in its own ranks and because
more voters are likely to be upset than voters gained, governments
cannot afford to respond to appeals from minority pressure groups on
moral issues. This opens up a new role for the back bencher as an
alternative target for the lobbyists, especially if he or she is of a
reforming disposition. In the same way, Select Committees may become
another forum for the eXpression of opinion by the affected minority.
That so many reforms in the 1960s and early 1970s have been non-class
issues may have enabled the House of Lords (which does not have to
appeal to class based constituencies) to become more significant. Usually
thought of as a revising chamber, it took on a progressive air on some
of these issues. No controversial legislation of the moral reform type
was impeded by the peers between 1965 and 1970.1 Indeed, the Homosexual
and Abortion Reform Bills passed there first. In the field of anti-

discrimination proposals, Baroness Seear's Bill, identical to Mr Hamilton's,

1. Richards, P. 'Private Members' Legislation' in Walkland and Ryle,
op cit, p 119.
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got its Second Reading and was committed to a Select Committee in the
same sessions that the Commons talked his out.

So far, attention has focussed on the reasons for
bi-partisan back bench interest and prominence in certain types of issue.
But, given that reference has been made also to a system of government
by alternating class-based parties, it is necessary to consider why
such governments should present legislative proposals which are not
necessarily either minority or conscience matters but which, like them,
are not class issues.

Structural Imperatives; Government Initiatives

There are more women than men in the total population
of Britain, but the law banning sex discrimination takes a similar form
to those making discrimination against racial or religious minorities
unlawful. The Equal Pay Act has a class element in it, insofar as
Mrs Castle wanted working class women to have the same rights as
professional women in the public sector, but since very few women of
any class were paid equally, its effects cross classes. Whether aimed
at racial minorities or women, making discriminatory economic and social
treatment of them unlawful is equivalent to guaranteeing rights to groups
that are immediately identifiable, not by class, but By innate characteristics.
The idea that social and economic welfare should be
considered as being in the same category as the basic human rights to
life and liberty guaranteed by the State is fairly new in Western political
thought. The addition of rights to a minimum wage and social security
to the usual civil rights to vote and form associations, etc. in the
United Nations Charter of Human Rights was made to enable the Soviet
Union to ratify it. Whether or not the two sets of rights have the same

status is still being discussed by philosophers.1 In Britain the

1. A useful summary of the main points of the debate can be found in Watson,D.
'"Welfare Rights and Human Rights', Journal of Social Policy No 1, 1977.
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development of a limited idea that women had some fundamental economic
right equivalent to men found expression in the Married Women's Property
Act. So far as universal welfare is concerned, Liberal reforms of the
early twentieth century fall somewhere between Victorian notions of
charity to the deserving poor and the idea that all citizens have a
right to a certain level of welfare. The assumptions behind the machinery
created after the Second World War are closer in spirit to the United
Nations Charter because they acknowledge that a duty is placed on the
state to make available universally certain services and economic
assistance. The mechanisms through which some types of assistance may
be received, however, are often criticised for being too heavily tinged
with older ideas about the necessity to distinguish between who merits
it and who does not.

In its ideal form, welfare legislation is applicable
to all equally regardless of the situations of individuals. This 1is
the concept of universalism. The provision of national education and
health services are like this. But usually, welfare laws depend on know-
ledge of levels of welfare. However, as Sen has pointed out, information
about persons other than their levels of welfare is inadmissable.1
When welfare information available to governments is vague or limited -
as it must be, Sen argues, if the concept is to retain the idea of
anonymity - guaranteeing welfare becomes almost as expensive as it would
be in its ideal form. As a result,a need to identify particular
characteristics as signposts for distribution becomes strong. According
to Sen, equality then becomes defined not by general welfare but by

particular kinds of equality - for example, income, wealth, education -

1. Sen, A. 'On Weights and Measures: Informal Constraints in Social
Welfare Analysis', Econometrica No.7, October 1977.
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for readily identifiable groups like immigrants, ethnic minorities
or women.

In respect of the British welfare state, concern
with the cost of welfare has been particularly evident in the 1970s.
But in the previous decade, anxieties about the ineffectiveness of
welfare legislation rose to the surface. Optimism like that of
Mr Pannell, referred to in Chapter III, about the wellbeing of families
was exploded by the discovery that pockets of appalling poverty still
existed, particularly in the inner cities.1 National politicians were
also forced to realise that racial minority groups gained little from
the public provision of health services, housing and higher education.
From the middle of the 1960s there was a convergence of resource problems,
worries about effectiveness and a mood in the House of Commons which at
once compelled and facilitated a logic leading the welfare state from
the universal to the particular and towards laws for the economic and social
wellbeing of the inhabitants of specified areas or citizens of specific
types. Cﬁanging attitudes to the law in Parliament and government are
revealed in the history of race relations legislation. A brief summary
of the relevant points is provided here.2

In early discussions of race relations, there was no
notion that the law might be used to guarantee economic and social rights.
It was almost universally assumed that legal equality was sufficient and
that, since immigrants were legally equal, they had no relevant special
characteristics for which government should tak; responsibility. Indeed,
to pick out a group and treat its members unequally or favourably was

considered dangerous. Early in the 1950s one academic had recommended

1. Eg. see Coates, K. and Silbers, Poverty, The Forgotten Englishman.
2. A useful account of the events leading to race relations laws is
provided by Rose, E. op cit,
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legislation to ban racial discrimination in economic and social
affairs, but it was not until local authorities had to grope towards
ad hoc solutions tovsocial and economic problems that the need for

a different approach began to be felt at the centre. The first
review of policy that moved away from the application of universal
rules was undertaken in 1965. It did not refer to the dangers of
unequal treatment. On the contrary, it accepted the idea that
special measures to secure social rights for special groups was

not merely justified but necessary. And in 1967 the first comprehensive
analysis of the role of the law in combatting discrimination was made
in the Street report.1 The authors of this report thought the law
should be used primarily to create a climate of opinion that would
eliminate discrimination. In their view, it should be used in

the last resort to seek out and punish discrimination. Nevertheless,
they recommended novel powers of enforcement for the Race Relations
Board.

If anything was, in Mrs Williams' words, an 'idea
that had found its time', it was the view that it was proper for the
law to protect particular and readily identifiable groups in this way.
The trend was continued, not initiated, by the Equal Pay Act and
culminated in the Sex Discrimination Act. The Sex Discrimination White
Paper expressed the view that non-legal disadvantages were legitimate
matters for government concern. It was noted that while racial

and sexual discrimination were not identical

1. Street, H., Bindman, G., and Howe, G. Sponsored by the Race Relations
Board and the National Committee for Immigrants, PEP 1967.
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problems  certain consequences had common features which the law
could help to eliminate by banning anti-social practices, by providing
remedies, and, through changeing behaviour, indirectly reducing prejudice.
The events leading to the Sex Discrimination Act were occasions for
assessing the Race Relations Board. Both private members and Ministers
wished to avoid the pitfalls of race relations laws that forced the Board
to take in all complaints with the ensuing scorn at their
pursuit of frivolous cases and intolerable delays in investigating worthy
ones, It has already been mentioned that a cynical explanation for the
existence of the Sex Discrimination Act was that it was to be solely an
experiment for the 1976 attempts to resolve the shortcomings of the
old race relations laws, This cannot be substantiated, although one
national newspaper hinted at itl. However, it is the case that the
Act was consciously used, without sinister overtones, as a model for
the 1976 Race Relations Actz. Mr Jenkins noted that 'one day the laws and
institutions for both forms of discrimination would be merged'B.

Both the Equal Pay Act and the Sex Discrimination
Act may have been part of a 'logic of the Welfare State'. But the timing of

these particular symptoms of it are related to what would be entailed

1, Daily Telegraph 12.11.75.

2, Rendel, M, Seminar, Bedford College, 1980, The new concepts in the Sex
Discrimination Act apparently went through much more easily than
expected, leaving the government with the impression that more could have
been proposed successfully, (Interview with participant in drafting.)
However , this possibly lulled them into a false sense of security since
concepts like indirect discrimination arouwsed a good deal of controversy
in debates on the Race Relations Bill in 1976,

3. OR 877 Col 1298,
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by membership of the European Economic Community.

(IV) (d) The External Pressure of EEC Membership

European interest dates back to the Treaty of Rome,
Article 119 of whichis about equal pay for the same work, In the summer
of 1961, the then six member states agreed on a three stage programme
of implementation, It was reported that the French were insisting on
legislation within each member state to avoid competition from other
member countries with lower labour costsl. At that time the Conservative
government in Britain was trying to negotiate entry, It was thought that
Mr Heath would state Britain's willingness to accept the principle, but
its pieference for leaving the matter to collective bargaining, This was
e xpected to be enough to avoid holding up negotiations but not
satisfactory for a full memberz, The EEC programme of implementation
was strict, By June 1962 disparities in pay were not to be greater than
15%, by 1963 10% and by the end of 1964 pay was to be exactly the same,

The force of EEC requirements was much greater
than the ideals expressed in United Nations declarations on the rights
of women and in International Labour Organisation Conventions on
Equal Pay and Opportunities. Despite many appeals to the government
to ratify these international agreements, it remained possible to respond
by saying that Britain was not ready to do so. But the EEC provisions
included the intention to send questionnaires to government employers
and trades unions to ascertain progress. In addition, a member state of
the EEC refusing to implement its directives could be brought before

the European Court of Justice, Expulsions could follow although violations

1. Daily Telegraph 31.,10,61,
2, TIbid,
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would probably have to be widespread for this, Although there were no
intermediate enforcement steps that could follow an unfavourable
ruling from the Court, it was noted at the time that members had never
defied itl.

The probing on equal pay experienced by Mr Heath and
Mr Butler in 1961 and 1962, continued during Mr Wilson's government,
And it was reported that the government was worried about the
possibility of a ruthless application of the rules of the Treaty of Romez,
In chapter III it was noted that part of the delay in reaching firm
proposals on equal pay was occasioned by a special study of the European
implications. In the end, the British Act was more generous than would
have been required then by the EEC. It was a compromise between Article
119 and IL.O Convention 110, Later , however a Directive, issued in
1975, extended the definition to 'work to which equal value is attributed'3.
The British Act has now been deemed inadequate for the new EEC
formulat'ion4,

By the early 1970s, it was clear that the EEC were
considering action on the non-contractual elements of employment too,
This lead in January 1974 to a Social Action Programme which encouraged
member states to promote equal opportunities for wornem.s Soon afterwards
Britain's continued membership was in the balance, But by this time the
the possibility of a Directive, with all its incumbent comp liarice steps,

was being discussed. The British government got off the mark quickly

Ibid,
Ibid, 26.4.66,
Council Directive 75/117 Official Journal of the European Communities 19,2,75.

European Communities Commission Background Report ISEC/B16/79.
. Resolution of 21st January 1974,
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because its Sex Discrimination Act was passed three months before the
issuing of the Directive in February 19761. (This Directive also
required member states to review their protective legislation,) The
debate on the Directive, however  had been held in April 1975, before the
Second Reading of the Sex Discrimination Bill, In the European Parliament
a British Conservative  Lady Elles, was the rapporteur. Other European
Conservatives, unlike Mr Bell, arguea that it was to their shame that
Eastern Europe had set the lead cn women's economic equalityz. The
Directive, of course, contains no suggestions about specific ways in
which such a lead might be followed, It was nointed out at the time
that there was a lacunae of examples and that there were only the untried
suggestions of the British nrivate members bi1153.
It 1s hardly surprising that a British government
should not look to Eastern Europe for detailed guidance about how to
enshrine women's rights in legislation or to enforce the law, But between
the publ‘ication of the White Paper and the Sex Discrimination Bill, the
Home Secretary and his advisor had, it will be recalled, visited the
United States; Both Mr Jenkins and Mr Lester had extensive knowledge of
and admiration for the Kennedy-Johnson civil rights reforms4. Their

visit was primarily in connection with race relations policy, but while

1. Council Directive 76/207 Official Journal of the European Communities
14.2.76.

2. E g Mr Dykes,'Debates of the European Parliament' 29.4,75, p 59.

3. Ibid,

4, Rose, E, opcit, p 514,
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there they also discussed their sex discrimination proposals, Senior
American judges suggested to them that restricting the bill to
intentional, direct discrimination would emasculate its impact, In their
view, the focus of the bill should be on the effects and not on their
motives, It seems that reflection on this advice and on the fact that
effect is a common European legal concept lead to the appearance in the
bill of the concept of indirect discrimination .

Other concepts that owe their inclusion to the
European Directive and American advice as much as to women's groups
are the limited version of positive discrimination and ideas about

e e . 2 | :
victimisation” and damages to feelings,

Because of these similarities and because the
similar policies in two countries can be used for the purposes discussed
in chapter I, the next chapter is a shorter American version of the
matters discussed for Britain in chapters II to IV, Implementation in

both countries is discussed from chapter VI,

1. Interview 9wly 1977

2. A version of victimisation had appeared in the Rent Act but is unusual
in British law,
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CHAPTER YV

Working Women and Legal Intervention in the United States
(I) INTRODUCTION

This chapter begins by showing that women's pay,
their pattern of employment and preparation for the labour market
before legislation was similar in America and Britain, There were however some
differences ; for example, the female participation rate rose faster
and the bi-modal work profile became normal ten years earlier in the
United States, Occupational concentration has been a little less marked
in America,but the broad pattern of segregation is similar to that in
Britain, The middle section of this chapter deals briefly with the
growth of interest in Federal intervention in pay and opportunities in the
United States, The two countries exhibit similarities and contrasts
in these respects, It is not clear, for example, that nineteenth century
trade union interest in equal pay had the same foundation as the TUC

' ~ Resolution of 1888, But, as in Britain, Federal reform came about
after a long period of gestation; and also about ten years sooner, First
signs, however  could have no British counterparts, since these took place in
State legislatures, The American women's movement between the wars
and immediately after the Second World War was either preoccupied with
other issues or hamly existed, A handful of women tried to secure an
equal rights amendment, And 'officially recognised' women contributed
to the adveni: of the Equal Pay Act in 1963, But the inclusion of women
in the 1964 Civil Rights Act did not come about as a result of what  in
America as well as in Britain, is conventionally regarded as the usual

pattern of social reform, Associations like the National Organisation
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for Women (NOW) did not exist before 1964 although it and other groups
later influenced extensions and amendments to the original law,

On the other hand, some individual feminists worked energetically to
ensure that women continued to be included in Title VII of the Civil
Rights Bill during it lengthy and controversial debates in Congress,
Their roles will also be discussed in the middle section of this chapter,
In conclusion, the relevant sections of the Civil Rights Act; related

Executive Orders and Amendments passed in 1972 will be outlined,
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(11) Pay

Trends in pay for women are similar in America
and Britain, Before the Second World War , American women earned between
50% and 60% of men's pay, even where the same work was being performed .
By 1939, the gap for one group, social workers  had narrowed to 84%.
But even in New York, which had an Equal Pay Act, disparities could still
be as wide as the 50% to be found among finishers in the paper box industry,
If anything | the situation for white women deteriorated between 1945
and 1963, the year of the Federal Equal Pay Act. The position for women
from ethnic minorities was worse in absolute terms although their
position relative to both minority and white men improved a little during

this period, These trends are shown below:

TABLE 15

Median wages of salaries of year-round full-time workers by sex and race:
1939, 1960-1963

Year As % of white men As % of minority men
White Minority Minority White Minority
women women men women women

1939 60.8 23,0 45,0 135.1 51,2
1960 60.2 41.9 66.9 90.0 62.6
1961 59.2 39.5 66.0 89.6 59.9
1962 59.8 37.8 63.1 94.8 60.0
1963 59.3 37.7 65.4 90,7 57.7

Source: US Department of Labor 2
The figures for all women in different major occupational

groups . however show quite wide variations across occupations:

1. Chafe, W, 'Looking Backward in Order to Look Forward' in Kreps, ] (ed)
Women and the American Economy (Prentice Hall 1976) p 13,

2. 1975 Handbook on Women Workers Bulletin 297 (US Department of Labor)
p 156.
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TABLE 16

Women's median wages or salaries as percentage of men's by selected

major occupational group, 1962-1964

Selected Major Occupational Group 1962 1963 1964
Professional, technical 66.1 64.8 64.3
Managers, administrators (except farm) 57.8 55,2 55,5
Clerical workers 68.6 67.7 66.2
Sales workers 43,6 39,0 40,4
Operatives 59.4 57.4 57.8
Service workers (except private household) 51.8 57.5 53,7

Source: US Department of Labor 1

Some similarity to Britain can be found in the
United States in the relation between pay and occupational distribution,
Although many American women are clerical workers where the pay ratio

is shown in tablefp  to be comparatively favourable, there are more

women than men among sales and service workers where the pay differentials

are largest, The pattern of female employment is discussed in more

detail in the next few pages,

Participation Rates and Occupational Distribution of American Women

Before the Second World War the female labour
forces in both Britain and America changed slowly. But while British
women remained a steady proportion of the employed population, female
workers in America increased their share fxom 18,1% in 1900 to 25.4%
in 1940, In both countries the war had long term effects on women's

employment, By 1970 women workers came to form a similar proportion

of the labour forces in both countries:

1. 1975 Handbook on Women Workers, op cit, p 130,
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TABLE 17

Working women in Britain and the United States, 1950-1971

1950-1951 1970-1971
Totals % of Labour Force Totals % of Labour Force
Us 17.9m 29.1 31.3m 38.1
UK 7.0m 31.0 9.2m 37.8

Sources: US Dept of Labor?!
UK Central Statistical Office?

As in Britain, the main source of the increase
is married women, Before the war , American women workers were either
single, middle class white collar workers who held jobs until marriage,
or they were poor, single or married, working in factories or domestic
service, Unlike Britain, the bi-modal work profile became normal
quickly, According to Hakim, it was coterminous with the increase in
participation by married women and was clearly established by 1950,
However, it began to undergo change in a way that is as yet hardly noticeable
in Britain, A sharp rise has been seen in the United States in the
participation rate of mothers aged 20 to 24 years old with children under
six4. Higher female participation rates have been accompanied by a
reduction in differences between women in minority and majority ethnic
groups, In 1948 31,3% of white women worked and 45,6% of women from
ethnic minorities, By 1974, the aggregate difference was marginal,
although variations occurrred by age and occupa‘cions,

Since the Civil Rights Act some inroads have

been made by women into traditionally male jobs, sometimes at a faster

1. 1975 Handbook on Women Workers, op cit, p 11.

2. Social Trends Nos, 1 & 2, Central Statistical Office 1970, 1971,
3. Hakim, op cit, p 13,
4,
5.

1975 Handbook on Women Workers, op cit, p 1.
Ibid, pp 41-45,
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rate than in Britain. These will be referred to in chapters VI and VII,
But over the twentieth century, the occupational destinations of women
in both countries have been similar. In his observations of America
Tocqueville found sex roles  equal but different:

In no country has such constant care been
taken to trace out clearly distinctive lines
of action for the two sexes and to make
them keep pace with one another but in
pathways that are always different,
American women never manage the outward
concerns of the farm or conduct business
or take part in political life ... or perform
the rough labour of the field ... no families
are so poor as to form an exception to

this rule,

The Americans have applied to the sexes
the great principle of political economy
which governs the manufacturers of our
age, by carefully dividing the duties of men
from those of women in order that the great
wor%< of society may be the better carried
on, |

The industrial revolution in Amer{;:;a:‘havd effécts
like thoSe.in Britain, The cottage industries carried out By women of
farming stock were removed to factories, Textile manufacturing became
an important source of paid employment for women  particularly in New
England, even for educated women,

During the®cond Reconstruction and the new wave of
immigration in the 1890s, the female manual labour force changed,
Teaching and nursing opened up as female careers for the middle class,
and manual occupations became the preserve of black and immigrant
women, Although office work expanded as a source of employment for

women during the twentieth century  a pattern dividing work into men's

1. Tocqueville, A de. Democracy in America (Vintage Books) Vol 2
pp 222-223,
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and women's spheres continued, as in Britain, In 1920 and in 1940, only
12% of women workers were professionals, Less than 3% were, for
example, lawyers or architects., Although 80% of school leavers in 1940
were women, only forty five cities out of 2,853 had female
superin’cendentsl. Similarly , women factory workers rarely became
SUpervisors,

Occupational differentiation continued after
the Second Woxrld War, Women's share of selected occupations in
1950 and 1960 is shown below:

TABLE 18

Employment of women in selected occupations: 1950-and 1960

Occupation Women as % of all workers in occupation
Professional, technical 1950 1960
Accountants 14,9 16,4
Engineers 1.2 0.9
Lawyers, Judges 4,1 3.3
Physicians, Osteopaths 6.5 6.8
Registered Nurses 97.8 97.6
Teachers - Colleges, Univer sities 22.8 21.3
Teachers - others | 74.5 71.6
Managerial, administrative (except farm)
Bank Officials, Financial Managers 11,7 12,2
Buyers, Purchasing Agents 9.4 17.7
Food Services 27.1 24.0
Sales Managers, retail trade 24,6 28.2
Sales
Representatives, wholesale, trade 5.2 7.3
Clerks, retail 48.9 53.7
Clerical
Bank Tellers 45,2 69.3
Bookkeepers 77,7 83.4
Cashiers | 81,7 78.4
Office Machine Operators 81.1 73.8
Secretaries, Typists 94.6 96.7
Shipping Clerks 14.3 8.6
[cont ...

1. Chafe, op cit, pp 12-14,
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Women as % of all workers in occupation

Occupation

1950 1960
Craft Workers
Carpenters 0.4 0.4
Mechanics 1.2 1.1
Printing 11,8 11.0
Bakers 12.2 15.9
Window Dressers 32,6 46,2
Tailors 19.8 20.0
Upholsterers 8.3 10.0
Operatives
Assemblers Not Available 43.7
Dressmakers 97.1 96.7
Laundry, Cleaning 67.7 71.3
Transport, Bus Drivers 2.6 9.8
Service Workers
Private Household 94.9 96.6
Food 61.6 70.0
Health 74.6 81.5

Source: US Dept of Labor1

Some of the information in chapter II,
brought together with figures for America, provides a broad comparison
between women workers in the two countries:

TABLE 19

A comparison of women workers in Britain (1966) anrd America (1960)

Occupation Country Women as % of all workers in
each occupation

Accountants UsS 16,4

Accountants, Company Directors,

Registrars UK 15.0
Physicians, Osteopaths us 6.8
Medical Practitioners UK 18.0
Registered Nurses Us 97.8
Registered Nurses UK 91.0
Teachers- Colleges, Universities Us 21.3
Teachers, Universities UK 13.0
Teachers, other UsS 71.6
Teachers, other UK 58,0

/cont ...

1. Perspectives on Working Women: A Databook. Bulletin 2080 (US Dept of Labor)
pp 10-11,



152

Table 19 (contd)

Women as 7% of all

Occupation Country workers in each

occupation
Engineers Us 0.9
Engineers - Civil, Structural,

Municipal UK 0.2
Engineers, mechanical UK 0.4
Engineers, electrical UK 0.5
Clerical Workers ( US 67.5
Clerical Workers ( UK 55.2 (1976)
Electricians ( Us 0.7

( UK 1.9-3.5
Toolmakers Us 0.6
Skilled craft apprentices UK 2.0
Hairdressers, Cosmetologists US 91.8
UK 72.0% of female

apprenticeships

Sources: US Dept of Labor1
UK Census, Seear, EOC,
Labour Party.

In many of the occupations listed above the
proportion of women are similar for both countries, particularly in those
usually described as extensions of the female domestic role. One quite
substantial difference is that the distribution of teachers across different
levels of the profession varies between the two countries. A second,
perhaps surprising, contrast is that Table 19 shows that the proportion
of doctors who are women is three times larger in Britain than in the
United States. On the whole, however, the segregation of occupations
by sex has diminished, according to some analysts, at a faster rate in
America than in Britain.3 Nevertheless, it is clear that even in 1960
occupations were still divided into 'men's jobs' and 'women's jobs' in

a pattern not dissimilar from Britain. Moreover, any deconcentration

1. Perspectives on Working Women, op cit, pp 10-11.
2, See pp 48-56 & EOC Annual Report 1977 p 74.

3. Hakim, op cit, p 37.



that did take place followed, according to Hakim, a course similar to
that in B.ritain; that is, that men moved into 'female’ occupations
while women did not enter traditionally male jobs. Hakim quotes
Gross's observation that 'sexual segregation in occupations is

: . .1 :
considerably more severe than racial segregation' . However K since
the publication of Gross's analysis, some, albeit small, changes have

taken place which will be discussed in chapter VII,
(1v) EDUCATION AND TRAINING

This chapter continues by considering
preparation of American women for the labour market through
education, As in Britain, this was a reason often invoked by employers
for differentiating between male and female workers,

One interesting contrast between women
in Britain and America is that it was much more common for nineteenth
century American women to be educated, despite the fact that there
were almost no professional avenues open to them, In the 1840s,
Tocqueville noted that American women were educated to think for
themselves, But he also noted that this was a corollary of the strict
conditions of marriage imposed upon them, American girls were
educated, not for independence, but so that they could use their reason
to chose husbands with whom they could willingly submit to the laws
and mores of rnarriagez.

Despite early female education and despite

efforts to better the morals of working class women made by middle

class sisters in the Progressive movement, there was still room for

1. Ibid.
2. Tocqueville, op cit, pp 209-211,
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improvement half a century later. The 1974 figure of 72% for working
women who had received higher education is impressive, By that year
a larger proportion of women than men had completed high school

and a smaller proportion were in the poorly educated groupl. But

this was part of a steady improvement that had taken place over the
nreceding twenty years, The same period saw a reduction in differences
between women of ethnic minorities and white women, The proportion
of minority women completing high school and going to college became
almost as high as for white women,

Although jn 1974 more men than women enrolled
in college, the number of female students grew from the Second World
War, But the higher the qualification earned, the less likely it is to be
won by a woman, The numbers of women taking bachelor masters,
doctoral or professional degrees doubled or trebled between 1961
and 1971, But while they were almost half the graduands in the first
two catégories for 1971, their shares of the second two were 14% and
6% respectively, Most women study a fairly narrow range of subjects.
Non-degree awards for women are mainly in nursing | dental hygiene,
secretarial and commexrcial subjects, data processing and public service
subjects, Of batchelor degrees conferred on women, most were in
education, sociology, history, foreign languages and health, Although
improvements in the rate of women studying medicine, law and
engineering have occurred since 1964, these have been small, As a result,

figures for 1970 to 1971 still give a reasonable picture of the different

1, 1975 Handbook on Women Workers, op cit, chapter IV,
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university education of men and women:

TABLE 20

Degrees conferred on women by selected fields of study 1970/1971

Female % of degrees conferred in particular field

Batchelor Master Doctorate

All fields 43,5 40,1 14.3
Agriculture & natural

resources 4.2 5.9 2.9
Agric, & environmental

design 12.0 14,1 8.3
Biological sciences 29.3 33.8 16,3
Business & Management

studies 29.3 3.9 2.8
Communications 35.3 34,6 13.1
Computer Sciences 13,6 10.3 2.3
Education 74.4 56.2 21.2
Engineering 0.8 1.1 0.6
Fine & applied art 59,7 47 .4 22.2
Foreign languages 74.8 65.4 38.0
Health (excluding medicine) 77.2 55.4 16.5
Letters (English) 61.0 57.5 23.5
Library sciences 92,0 81,3 28,2
Mathematics & statistics 38.1 29.3 7.8
Physical sciences 14.0 13.4 5.6
Psychology 44.7 37.2 24.0
Public affairs & services 49.1 48.8 24.2
Social sciences 37.0 28.5 13.9

Source: US Dept of Labor1

Table 20 also shows that at doctoral level,
although many fewer degrees are conferred on women, concentration is
less marked, Degrees in law, medicine and dentistry are classified
separately in the United States, The female share of these subjects
taken together is very small; about 6.0%. This accounts for the lower

proportions of women in these professions than is the case in Britain ,

1, TIbid, pp 204-207,
2, Ibid, p 208, The enrollment figures in the United States have, however,
been rising rapidly, See chapter VII,



Another difference is that while men and women in Britain are evenly
distributed in languages and arts, there is a tendency for American
women to be overrepresented in these siwbjects, | American women do a
little better than British women in the social sciences, But in both
countries they are underrepresented in physical sciences, business
studies and engineering. And American and British women are over-
represented in education and ancillary health subjects,

It seems likely that an even higher degree
of segregation was present in vocational training before equal
opportunities legislation, This kind of education may be provided through
apprenticeships arranged by trades unions or employers or by Federally
funded training schemes, National figures for apprenticeships are not
available, But a Department of Labor study of Wisconsin reveals features
present in 1970 that resemble those in Britainl. ~ The high concentration
of women into training for traditionally female jobs is evident in

the following table:

TABLE 21 Wisconsin women apprentices by trade, March 1970
Women apprentices Percent of all female apprentices
Cooks 45 11.5
Cosmetologists 324 82.4
Barbers 10 2,5
Lithographic

strippers 6
Lithographic

cameramen 2
Florists 1 3.8
Watchmakers 2
Archtectural

draftsmen 1
Printers 1
Bakers 1
Totals 393 100.0

2
Source: US Dept of Labor

1. Women in Apprenticeship -~ Why Not? Manpower Research Monograph No 33
US Dept of Labor,

o} rL:a .2
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Although national figures are not knowr, it is
thought that about one third of the nation's female apprentices are to
be found in Wisconsin, Even so, they represent only 4% of the Wisconsin
total, despite that State's innovating role in local legislation
on equal employment opportunities and espite its reported shortages
of skilled labour, The authors of the study attribute the poor showing
of women in apprenticeships to poor careers advice; ignorance in
government agencies supposed to assist individuals in becoming
apprentices; beliefs held by employers about suitable work for women;
and their unawareness that women in their factories already do 'dirty’
and 'heavy’ workl, An intensive three year programme followed this
analysis, Its results are discussed in chapter VII,

The keystone of Federal Training programmes
is the Manpower and Development Training Act of 1962 administered
centrally until 1973. In that year the Comprehensive Employment and
Training Act devolved responsibility to State, city and county governments,
The schemes included in these devised under President Johnson's
the Great Society Program like the Neighborhood Youth Corps and the
Job Corps. The scheme used most for women was the Work Incentive
Program, originally devised to make male heads of household employable,
As its female enrollments increased-, it attracted criticism for creating
job opportunities for women that continued the same narrow range of
low péid, semi-skilled workz.

As in Britain, inappropriate education was a

widespread reason given by employers for differentiating between men

1. Ibid, pp 7, 8.
2. Ibid, pp 15-16.



136

and women, This , and other explanations 6 also common in Britain
were reported by President Kennedy's Commission on the Status of
Women in 19631. For example, employers were reported to believe
that men resented female supervision; that women saw themselves as
temporary workers and, hence, could not be considered for training or
promotion; that women's preferences ard characteristics caused
higher rates of turnover and absenteeism; and that protective legislation
made them a poor training investment, Prolific refutations of these
beliefs have emanated from the government itself as well as from
academic sources. And the courts have now eliminated most protective
legislation that applies to one sex only

As in Britain, male attitudes to female colleagues
may be related to the social-psychological factors discussed in chapter II,
And they may reflect the observation that few women are in trades
unions, Low female membership is likely to have been a consequence
of the type of employment where women predominate; as in Britain,
service industries and office workers are difficult to organise,

Women workers showed their capacity to be
militant in the early textile mills and again in the 1890s and 1920s,
But it was only after the Second World War that an expansion of female
unionisation began, The Interﬁational Ladies Garment Workers Union
was , of course  always predominantly female, But now women belong in
large numbers to unions including those covering electrical workers
retail clerks, communications workers and State and local government

employees, But thirty nine unions still have no women members,

1. The President's Commission on the Status of Women, Report of the
Committee on Private Employment  pp 34-39,
2, See chapter VII,
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However | even in unions with high female memberships, women rarely
serve on their governing bodies. For example, only one woman served
on the board of the International Ladies Garment Workers Union before
1940, In 1972 women were still only 7% of board members in generall.
Interest among male trade unionists in

women's rights seems to have been stronger in the late nineteenth
century than in most of the twentieth, This will be discussed more

fully in the next section which expands upon references made in chapter I

to the history of demands for equal treatment,

History of Demands for Equality for Women

The relationship between the movements for
female suffrage and the abolition of slavery has already been discussed
in chapter I, It is important  for the purpose of this chapter, to stress
that the women's movement was not solely concerned with the vote,

The Senecca Falls Declaration gave equal weight to the idea of

economic emancipation through the elimination of all barriers to female
employment, However,K the issue of female suffrage was of sufficiently
greater significance than anything else to split the women's

movement when the 13th and 14th Amendments did not, after all, apply
to women as well as former slaves, But both conservative and radical

wings of the women's movement continued to combine feminism with an

1, 1975 Handbook on Women Workers, op cit, pp 76-78,
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interest in broad questions of economic and social policy, This may have
been a consequence of the observation of Tocqueville, and others, that
American women, even those in manual occupations, were educated
better than those elsewhere . Education, however,K did not necessarily
lead to liberation on social questions, By 1900, the Club movement was
virtually the WOmen's movement, And although Club women sometimes
seemed radical, their interest in social policy had conservative under-
pinningsz, For example, many of their policy demands stemmed from a
fear of the dilution of the Amexrican 'way of life' by immigrants Afrom
Southern Europe, The General Federation of Women's Clubs even left
female suffrage out of its aims until the twentieth century to avoid
losing the support of conservative women,

On the other hand, the smaller'radical
element of the womeén's movement continued its involvement in the
conditions of working women, Before the 1842 strikes had taken place
among women workers in the textile mills about the working conditions
and the right to form combinations, the Lowell Reform Group annually
petitioned Congress about working conditions (as well as the abolition
of slavery), After the Civil War, when women remained in occupations
opened to women by the war, such as sales, teaching and nursing, the
National Labor Union Convention held its first meeting in 1868 and

. . . 3 e
called for an improvement in working women's rights . Friction in the

1. Tocqueville, op cit, pp 209-211; and O'Neill, W. The Woman Movement
(Allen and Unwin 1969) pp 44,45,

2, O'Neill, op cit, pp 33-54,

3. Improvements in rights and conditions also included leisure time pursuits,
The Women's Protective League, for example, founded educational settlements
in New York and Boston for working women, Prestigious colleges like
Barnard and Bryn Mawr offered special courses for them. Carey Thomas,
one of the Principals of Bryn Mawr, was an ardent advocate for an Equal
Rights Amendment, See letter from Beatrice Webb to Carey Thomas, op cit,
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Convention between feminists and unionists was, however, evident;
Susan Anthony was unseated as a delegate to it in 1869 because she was
thought to be agaiﬁst organised labour, But in the same year the Knights
of Labor was formed and, among its expressed aims, was equal pay for
blacks and womenl,
No view has been discovered that suggests
their espoqsal of equal pay had the same rationale as the male support
for the TUC resolution of 1888', However, b‘y 1894 it was the case that
female employment was rising at the expense of men, to some extent.
Male cigar-makers were being replaced by women who could operate new
machines, On the other hand, men's share of the textile industry
was increasing to the detriment of women, That the stance of the
Knights of Labor should be taken at its face value is supported by the
fact that, in 1886, they created a women's department to investigate
'the abuses to which the other sex is subjected by unscrupulous employers'
and 'to agitate the principles which our Order teaches on equal pay'z.
What was to become the American Federation of
Labor was founded by Samuel Gompers in 1886, He supported the
agitations of Progressive women for protective legislation. Unlike
some proponents of protection who wanted both sexes to be shielded
from the hazards of work, Mr Gompers was against equality of treatment,
In 1921 he told women seeking more equitable treatment from employers
and trades unions, that his organisation would discriminate against

. 3
any 'nonassimilable race' .

1. O'Sullivan, J. and Gallick, R, Workers and Allies (Smithsonian Press 1975) p 11.
2, 1bid, p 13, '
3. Chafe, opcit, p 14,
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His federation comprised skilled craftsmen

whose unions were closed to women, But, ironically, some of them
depended on women as organisers and picketters, Industrial relations
in the 1890s were bitter. The Federal government intervened for the
first time to protect employers' property in mines, ironworks and on
the railways. The most celebrated female picketters of the time
was Mary Harris Jones, During the 1890s she was an organiser for
the mineworkers union (which barred female member s until 1973),

She and female colleagues picketted and drove away blackleg labour
during the most violent upheavals of the decade, She went on to try to
organise non-craft workers into the International Workers of the
Worldl.

The National Trade Women's League was formed
at the Boston convention of the AFL in 1903, It was a coalition of
middle and working class women and its aim was to support strikes
predominantly by women about better conditions for women, The League
supported the shirtwaisters who went of strike in New York in 1909,

The strike resulted in the formation of the International Ladies Garment
Workers Union which, in the 1960s, disaffiliated from the AFL-CIO
because of the latter's weakness on equal rights for women, The First
World War brought many more women into the labour market and there
were some wartime measures to promote equal pay, But many female
workers were displaced afterwards and it was the Second War that was to
have a more lasting effect on female employment,

Apart from Alice Paul's efforts, referred to in

1. Unskilled workers were eventually organised in to the Confederation
of Industrial Organisations,
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chapter I, to secure an equal rights amendment, the period between the
granting of female suffrage and the Second World War was an arid one
in all sections of the women's movement, Working women continued to
support male strikers in the 1920s, But Miss Paul's rejection of
protective legislation and her espousal of an equal rights amendment
divided women, Class loyalty was stronger than that of gender, despite
remarks like that of Mr Gomper, Middle class women were diverted by the
relaxation of sexual mores in the 1930s, Free love, seen by some nineteenth
century feminists as ‘liberating , had been viewed by Charlotte Perkins
Gillman to be a dangerous illusion, Her prediction of its outcome is
confirmed by an historian's summing up of the dominant ideology of the
1930s; 'a woman's place was at home and in the bed'l. The wartime
efforts to dispell this orthodoxy succeeded. In 1943, three quarters of
the women in war work said they would continue to work outside the
homé when hostilities ended, The return to idealising family life took
place quickly, Public opinion polls of the 1950s revealed no questioning
of the sexual division of labour. Mr ;&dlai Stevenson in his address at
Smith College in 1955 told graduating women that their role was 'to
influence man and boy' through the "humble role of ho.usewife'z. Earlier
in this chapter it was shown that women were going out to work in
growing numbers in this period, The discrepancy between illusion and
reality was shown up dramatically by Betty Friedan, But,K despite the

hitherto unexpressed dissatisfaction and the changing pattern of

1, O'Neill, op cit, p 95.
2, Chafe, op cit, pp 7,20,
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employment , the provision for women in the Civil Rights Act owes
little to social agitation, However , the earlier pressures described
in this chapter were not without effect on the question of equal pay.

For racial and religious minorities, government
initiatives seem to have appeared first at the Federal level, For women,
per haps because of their involvement in Progressivism which worked mainly
in the States, innovations in protection or the promotion of equality
seemed to have started in State Legislatures,

Both State and Federal legislation falls into
three types: minimum wage laws; regulations about fair employment
practices, and legislation specifically aimed at ending discrimination ,

Minimum wage legislation to improve the pay of
women and young people has a chequered history, Many women's groups and
elements of the Progressive Movement adopted this cause along with
demands.to restrict the numbers of hours at work, The first
legislation specifying a minimum rate for women was passed by the State
of Massachussetts in 1912, By 1923, fourteen other States, the District
of Columbia and Puerto Rico had similar Acts, But the District of
Columbia law was ruled unconstitutional on the ground that it
contravened the liberty of contract. Similar rulings followed in other
States, In others the laws became inoperative because of inactivity
by enforcement agencies and low appropriations to them, Interest in
these laws revived during the Depression and, in 1937 the Supreme Court

reversed its earlier decision about constitutionality in the District of

1. Most of the following information is in the 1975 Handbook on Women
Workers, op cit, chs VI and VII,
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Columbia, By 1938, the year of the Federal Fair Labor Standards Act,
twenty two States had minimum wage laws, The Federal Law, among
other things, set minimum rates for men and women, The National
Labor Relations Board was charged with enforcement. Of State laws,
only that in Oklahoma covered men as well as women until the Civil Rights
Act, Other provisions and enforcement procedures varied from one State
to another and seven had no such legislation at all,

Public attention was focussed on equal pay
rather than minimum wages for women during the First World War for
female workers in occupations normally filled by men, Equal pay was the
stated policy of the National War Labor Board, After the war, this
policy was continued in the Statés of Michigan and Montana both of which
passed Equal Pay Acts in 1919, For twenty five years they were the
only States with equal pay laws, The Second World War brought renewed
interest in equal pay and ten other States passed laws either during the
war or so.on afterwards. By the time of the Federal Equal Pay Act
of 1963, .twenty two States had already legislated in this area; and two
others had clauses in their Fair Employment Laws banning discrimination
in pay. Most other States followed the Federal example after 1963;
the exceptions are five southern States: Alabama, Louisiana, Mississippi ,
North Carolina and Texas, (Texas, however, K bans discrimination in pay
in the public sector.)

Other forms of discrimination against women
were banned in Fair Employment legislation in two States before the
Civil Rights Act: Hawaii and Wisconsin, Racial discrimination was banned
by the laws of twenty five States. In forty States sex discrimination
in employment has been decreed unlawful, The exceptions are again mostly

southern States,



The first Federal anti-discrimination
legislation was the Pendleton Act of 1883 which reformed the Civil
Service and banned discrimination on the grounds of religion, President
Roosevelt's New Deal included efforts to end discrimination in
employment on religious and racial grounds in federally funded projects,
The Fair Employment Practices Commission and the National Labor
Relations Board were set up at this time, the latter given jurisdiction
over minimum wages and the former over discrimination in employment
by defence contractors and in federally funded employment and training,
President Truman extended their coverage in 1948 and, for the first
time, made discrimination by unions unlawful, Presidents Truman and
Eisenhower both tried to improve the working of these regulations
(none of which banned sex discrimination) but no adequate enforcement
machinery was ever introduced,

The idea of affirmative action, which is
described later in this chapter 6 was introduced far the first time by
President Kennedy in 1961, when he called on employers to take positive
steps to increase career prospects for racial minorities, The Fair
Employment Practices Commission was given powers to require
compliance reports from government contractors, to terminate
contracts and to recommend legal action against offending companies,

Some pressure had been put on the government
to ban sex discrimination too, Miss Paul's Equal Rights Amendment
was proposed annually from 1920, although it rarely reached the floor

of the House, Its implications for female employment were controversial
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because it would supersede minimum wage and maximum hours legislation,

Alternative courses were sought that would avoid this controversy.
Demands were made for commissions to investigate the problems of
women in employment, Several bills were presented by Congressmen
Cellar , McDonnell and Clayton-Powell to the House during the 1950s
which were supported by Catholic women, Jewish women and trades
unions who were unhappy with the idea of an equal rights amendment,
These bills varied in scope and in proposed methods of enforcement,
Congressman McDonnell's bill was the only one to get through the lower
chamber but was defeated by filibuster in the Senate,

Shortly after President Kennedy's
inaugural speech, his Commission on the Status of Women was set up,
According to one observer, its purpose was not primarily egalitarian
but the Commissioners gradually shifted from a task aiming at the most
rational use of skilled labour to the idea of promoting equality for
itself? Katharine Ellickson, Executive Secretary of the Commission,
describes the Commission as a product of the growing concern about
frustrations met by women in the labour market and of the realisation
of policy makers that, although there was no organised pressure from
women, election candidates increasingly had to have programmes that
appealed to them,

Ms Ellickson and Ms Esther Petersen,

whan  Kennedy had appointed Director of the Women's Bureau, were both

1. Ellickson K, The President's Commission on the Status of Women: Its

Formation, Functioning and Contribution. Unpublished paper 1976,
Walter P Reuther Library, Wayne State University, Michigan,
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active trade unionists who had tried but failed to persuade the AFL-CIO
into endorsing equal opportunity policies. Ms Ellickson had helped
to promoted Congressman Cellar's bills in the 1950s. Because of the
protective legislation controversy in the equal rights amendment, the
two women wanted the enactment of a constructive plan, 'including
a Commission that would overcome discrimination and would be an
alternative to the ERA'I.

A suggestion for a Presidential
Commission was made in February 1961 by Ms Ellickson to Ms Petersen,
One week later | on the 28th Februa‘ary, the issue was raised in a meeting between
Ms Petersen and women trades unionists. The idea was taken up by the
Secretary of Labor whose first justification to the President for the
proposal was that it would be a constructive alternative to 'the futile
agitation about the ERA'Z. President Kennedy later committed himself
to supporting the ERA but Ms Ellickson claims that this arose from an
unauthorised alteration to his speech by a pro-ERA member of his staff,
The Commission's desire to overcome the ERA controversy was
accompanied by a wish to transcend party politics., Labour women identified
themselves with President Kennedy's victory but the Commission was to
be bi-partisan, Eleanor Roosevelt was chosen to leadit besa use she
was 'an outstanding American symbol of humanitarian atcomplishment' for
Republicans as well as Democrats.

President Kennedy gave his full support to

the Commission, not only directing Federal government departments and

1. Ibid, p 67.
2. Ibid, p 3.
3. Ibid, p 7.



agencies to assist it but also instructing them to review their own
practices and procedures affecting female employment, The Commission's
employment recommendations , made in 1963 were modes'c.1 Their
investigations led the Commissioners to urge the rapid introduction of
a Federal equal pay law because of widespread inequality of pay for
comparable work even in those States which had their own legislation,
They recommended the establishment of a Presidential Committee on
Merit Appointments in private and public employment, But with one
dissenter it was thought that compliance should be voluntary for the time
being except in cases of persistent and wilful non-compliance, No
'cease and desist' authority  like that of the National Labor Relations
Board, was thought necessary, The report called for further research
into part-time work, turnover,K absenteeism, and the emotional
charactertstics of women, The keeping of a list of qualified women was
suggested, The Commissioners also thought that the United States
Employment Service Agencies should pay particular attention to
promoting equalityz'. In addition, the establishment of interdepartmental
and citizens advisory committees were recommended to act as clearing
houses for research and information,

These committees were set up and various
States established their own Commissions all of which generated research and
discussion, The Equal Pay Act of 1963 was accelerated, But no action
was taken on the Commission's other recommendations, Women were not
included in President Kennedy's Civil Rights proposals, That eventually

women were included in Title VII of the Act was a result of a curious

1, President's Commission on the Status of Women, Report of the Committee
on private employment,

2, Had later Executive Orders required this, some local attempts, described in
chapter VII, to impr'ove compliance by government contractors would not have
been necessary,



2t 0

combination of circumstances.

Conventional theories of social reform are
superficially supported by Ms Ellickson's observation that parties needed
to appear favourable towards women; by the discussion generated by
committees and commissions by Betty Friedan's claim to feel that she
was in tune with 'something much larger than herself' § and by her
invitations to address underground feminist groups, But although her
book was a best seller by 1964, general indications of the potential
interest in women's rights was so small the year before that her publishers
refused to print more than a few thousand copies, Moreover K women who
were later as active as she in feminism_ were at that time involved
in other things  especially the black civil rights movement, In contrast
to the large public involvement over the question of civil rights for
racial minorities, only three individual women and one group took part
in ensuring that the Civil Rights Act would ban discrimination against working
women, Women did attend the 1963 hearings on the first proposals but
their evidence stressed the banning of racial discrimination, Women in the
American Association of University Teachers specifically opposed the inclusion
of discrimination on the grounds of sex to avoid diluting the bill,

President Kennedy's proposals,k which were for racial minorities only

were introduced to the House by Congressman Cellar in June 1963 and the
Hearings on his (and others) proposals lasted twenty two daysz, Emplbyment
opportunities were covered in Title VII, Other sections dealt with

voting | public accommodation, public facilities, education, federally

assisted progammes, Under Title VII an Equal Employment Opportunities

1. Friedan, B, It Changed My Life (Dell 1977) p 39.
2. Legislative History of Titles VII and XI of Civil Rights Act of 1964,
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Commission was proposed to investigate complaints of discrimination,
Enforcement was to be the responsibility of individuals or the Commission
through the courts. When President Johnson succeeded President Kennedy,
he gave special priority to civil rights for 1964. In the beginning of that
year, the Rules Committee cleared the bill for House action and between
31st January and 10th February ten amendments were made to Title VIL.
vFor women, the most important one was tabled by the Virginian
Congressman Smith, This added sex to the list of characteristics that
could not be discriminated against in employment, With very different
motives, the moderate Democratic Congresswoman Marthé Griffiths
from Michigan supported himl.

Congressman Smith claimed to be serious
about equal rights for women. His real intention was to break the liberal
civil rights coalition in order to protect southern interests against a
comprehensive law, A suggestion that sex be included could have split
the liberals into two groups; those who would go all out for no amendments
whatsoever , and those who would take his suggestion seriously, If the
southerners did not get what they wanted in the Congress, then the
inclusion of women could create difficulties for the bill in Senate, If his
tactics failed and the bill became law, implementation would be impeded
by an unwanted extra burden of enforcement,

Martha Griffiths' position was entirely

different, She had been one of the most persistent proponents of

1, Orfield, G, Congressional Power: Congress and Social Change (Harcourt
Brace Jovanovich 1975); and Robinson, D, 'Two Movements in Pursuit of
Equal Employment Opportunity' Signs (Spring 1979)
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legislation for women and had wide knowledge of discrimination, It had
been her intention all along to try to add sex to Title VII, She had
not raised the issue during the Hearings because she thought she would
get a better reception on the floor of the Housel.

With a pretence of sincerity, Congressman
Smith opened his speech for the amendment by referring to an alleged
letter from a constituent about the shortage of marriageable rnenz.
Laughter spread until Congressman Cellar, for the 'no amendment’
liberals said the proposal had to be rejected. He cited a letter from
Esther Petersen in which she claimed that such legislation would not be
to the best advantage to women, He érgued that the States were opposed
to the amendment but said his main objection was that it would obscure
the purpose of the bill and endanger its pa'ssage. Congresswoman Griffiths
tried to save the amendment by showing that black women would have
smaller redress for wrongs than black men. Women of both parties
began‘ to speak on her side. Only one did not. This was Congresswom.an
Green who felt the amendment would clutter up the Eill. Congressman
Smith succeeded in splitting women from the 'no amendment' liberals,
Nevertheless K the womén carried other liberals and the amendment
passed by 168 votes to 133, Two days later, the whole bill pased by
290 votes to 130, It then went straight to the floor of the Senate instead
of to the Senate Judiciary Committee, The Senate civil rights coalition

was lead by Hubert Humphrey who had the support of the Leadership

Conference, black organisations, the church, organised labour  Americans

1, Freeman opcit, p 53

2, Legislative History, op cit, p 3213,
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for Democratic Action and the American Civil Liberties Union, The
opposition was lead by Senator Richard Russell with the Republican
leader , Everett Dirkson and a few female moderate Republicans somewhere
in the middle,

The expected filibuster came and went on for
five hundred hours  lasting over eighty three days, For fifty seven of
those days, normal Senate business was stopped, During the weeks of
discussion, Betty Friedan and the Women's International League for
Peace and Freedom constantly lobbied to maintain the provision for
women in employment, Eighty seven amendments were tabled and,
eventually, a new bill was drafted by Senators Dirkson, Mansfield, and
Humphx;ey in collaboration with the Attorney-General, Robert Kennedy,
and the Justice Departmentl. It is said that a Presidential aide, Ms
Carpenter , was instrumental in securing acceptance by the administration
of women"s employment rightszo The important changes to Title VII
of the new bill were: that State jurisdiction should be deferred to where
there was legislation already; the EEOC should not, after all, have
the right to bring individual suits; the Justice Department  not the
EEOC, should litigate in 'pattern and practice' cases; and the possibility
of duplications of reporting on compliance progress was eliminated,

When the substitute bill was introduced
early in June, moves to a cloture vote began, Sixty seven votes to cut
off further discussion were needed. In the end, seventy one voted in
favour of cloture, including one Senator brought in a wheelchair and who

died shortly afterwards, The bill itself passed by 73 votes to 27,

1. Ibid, pp 3003-3049,
2. Robinson, op cit
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One of its architects, Senator Dirksen,
wavered over the female provision of Title VII, A fellow Republican,
Margaret Chase Smith, knew that he had been planning to try for its
deletion on the floor, She privately told him that she would oppose him
and persuade other Republicans to do the samel, In the end, all he did
was to ask if women would be treated favourably as a result of their
inclusion; but he did not press when given a somewhat unsatisfactory
answer, The question of how the Act would work for women was not
discussed at all during any of the public debates, When the Senate bill
was sent to the lower House there was no Conference between them,
The bill was accepted in toto. At the signing ceremony on 2nd July 1964,
President Johnson's remarks were couched entirely in masculine terms
with no reference to women,

If sdutherners thought that the banning of
discrimination on the grounds of sex would successfully overload the
enforcement machinery  the 'no amendment' liberals became equally sanguine
about the relative fates 6f women and blacks under the Act., Both groups
were right and wrong about its consequences., The southerners were
right about the overloading of the machinery, The liberals were right
for a few years. The young EEOC at first acted on the assumption:
that women were included as a joke and that its responsibilities to them
were minimal, But they did not predict the sudden rise of well
organised women's groups frustrated by the EEOC's failure to take them
seriously, Indeed, the liberals' initial fears that too much of the EEOC's

energies would be taken up with allegations of discrimination against

women appears to be borne out by the changing distribution of complaints

1, Friedan, It Changed My Life  op cit, p 113,
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received by the agency, Ironically for the South many of the strengthening
amendments which they tried to keep out of the original bill have been
re-installed at the instigation of women, More detailed discussion of
these aspects can be found in chapter VII, This chapter ends with a

brief description of the provisions of the Equal Pay Act, the relevant
sections of the Civil Rights Act, and subsequent Executive Orders and

Amendments,

.. . . 1
(VI) The Provisions of the Legislation

(VI) (a) The Equal Pay Act of 1963 (Effective 11th June 1964)

This Act amended the requirement of the
Fair Labor Standards Act for minimum rates for women and men by
banning differences in pay based on sex. To begin with it applied to the
same workers as those covered by minimum wage legislation, To meet
criticisms that this protected too narrow a class of workers it was
amended in 1972 and 1974 to cover broad categories of workers in
private and public employment, Under the Act employers must pay the
same wages to women as to men if they work at the same occupation,
under similar conditions, or if they do work requiring equal or substantially
similar skill | effort ?Z'responsibility, Differences are permissable if they

are based on merit, seniority or extra productivity under a pieceswork

system, These exemptions ., similar to those classed in Britain as

1, The main sources for this section is the Handbook on Women Workers ,
op cit, chapter VI; and Player , M, Federal Law of Employment
Discrimination (West Publishing Co 1976} and Peratis and Carey, p cit,
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material differences.

The development of case law has had consequences
which are also found in the British legislation, Work does not have to be
identical, Differences in duties can be discounted if employees of the
better paid sex rarely héve to do them; or if they are minor tasks; or if
employees of the other sex also have extra, although different, tasks to
do. In the United States, it has been ruled that the obligation to do shift
work does not justify an extra difference in pay over and above the shift
premium, This is not dealt with in the British legislation and case law
has been confused, although it seems now to be similar to the United
States, The notion of indirect discrimination, a result of the Civil Rights
Act, has been grafted by some American courts on to law on equal pay, It
is not a legal avoidance for employers to make use of an apparently
neutral rule (such as all employees in a certain grade being obliged to do
overtime and to let a few women into that grade) to justify paying most
female employees less, A British plaintiff in a case where the grading
system was manipulated to allow smaller payments to women probably
would have to fight under the Sex Discrimination Act and not the Equal
Pay Act., Other case law in the United States with similarities to
Britain is that of differences between male and female rates of pay
which must be resolved by putting the lower rate up to the higher and not
the other way around. Compliance in the Unitea States was the
responsibility of the Wage and Hour- Division of the Department of
Labor between 1963 and 1979, Individuals could file complaints with the

Department either for themselves or on behalf of a group. To avoid
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retaliation, complaints could be made anonymously. The administration
officer in the Department would investigate the complaint and attempt
informal conciliation., In the event of failure, the individual could file

a suit in court, The Department itself could initiate investigations
without complaints and often did so automatically when reviewing
companies for other breaches. Again the Department was required to
try to negotiate a settlement but if unsuccessful| could file a suit,
Under President Carter's Civil Rights Reorganisation Project,
responsibility has been moved to the Equal Employment Opportunities
Commission as one step in a phased plan to transfer enforcement of

all aspects of equality in employment to that agency, Sanctions for each
breach of the Act are stronger in America than in Britain, In both
countries, the employer can be required to pay up to two years back

pay. In America, if the discrimination in pay is 'wilful' this may be
extended to three years to compensate for damages to feelings, In
Britain, compensation for damaged feelings can be claimed only under
the Sex Discrimination Act, A ‘'wilful’ discriminator in the United
States may also face a fine of $10 000 and two such convictions could lead

to six months imprisonment,

(V1) (b) Title VII of the Civil Rights Act of 1964 (Effective from 2nd July 1965)

amended by Executive Orders 11246 11478 and by the Equal Employment

Opportunities Act of 1972,

Together these laws cover most employees in
private employment | in State and local government  and in bodies

receiving Federal funds, The original 1964 Act applied to private
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employers of not less than one hundred employees during the first year;
and thereafter twenty five. (A later amendment reduced the operative
number to fifteen,) The Act makes it unlawful for an employer to
refuse, on grounds of race, colour, religion, national origin, or sex, to
hire | to discharge, to discriminate in compensation, terms, conditions,
privileges of employment or to segregate or classify emplogees in such
a way as to deprive them of opportunities, Employment agencies are
banned from refusing to refer potential employees on the same grounds;
nor may labour unions exclude, restrict, segregate or expel their members
on the same grounds, Employers and unions are not allowed to
discriminate in offering apprenticeships and on-the-job training, The
Civil Rights Act allows for exceptions where sex could be shown to be a
bone fide occupational qualification, (BFOQ)in religious institutionsy in
cases of national security; and where an individual was a member of the
Communist Party, Different treatment is also allowed in cases of merit
or different rates of productivity. In the original Act, it was stated
that, except in the case of Indians in enterprises near Indian Reservations,
not‘hing in the Act could be construed as warranting preferential
treatment on account of an imbalance, This problem has become confused
by Executive Orders which will be discussed later, Other unlawful
practices include retaliation by an employer, union, or employment agency
against an individual known to be bringing a charge, Advertisements
expressing preferences for one sex or nationality etc, over another
are also unlawful except where there is a bone fide occupational

qualification, The British provisions of 1975 were similar in scope,
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except that the Sex Discrimination Act also bans ‘discrimination on the
grounds of marital status: does not exclude members of the Communist
Party; and allows but does not insist on preferential treatment in the
training of one sex for jobs previously done by the other.

The Civil Rights Act created the Equal
Employment Opportunities Commission (EEOC), a bi-partisan body whose
commissioners are appointed by the President, At first 6 the EEOC
could only investigate individual complaints and conciliate, Its powers
to investigate were circumscribed where State insititutions already
existed and it was not allowed to file suits itself, If its investigations
showed cause in individual cases, it was for the plaintiff to file suit.
The EEOC could, in such cases, submit amicus curiae briefs to
investigate patterns and practices of discrimination without individual
complaints but in these cases power to litigate rested with the
Department of Justice. The EEOC did not and still does not have the
'cease and desist' authority of the National Labor Relations Board which
is similar to the British Commission's power to issue a non-discrimination
notice. This has always been a controversial issue in the United States
since the Department of Justice did not have to follow EEOC recommendations
to litigate. An amendment allowing the EEOC to go to court on behalf
of individuals in private employment was passed as a compromise. This
can have as large an impact as the British Commission's power to
investigate and issue a non-discrimination notice, The reason for this
is that individual cases can become 'class-action' suits which may cover
large numbers of employees,

The EEOC has similar powers to the British
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Commission to collect evidence and is liable to corresponding penalties
for breaches of confidentiality, Other bodies, like the Civil Rights
Commission and the Department of Labor may also carry out research,
The EEOC can issue guidelines on employment practices which are not
mandatéry but are treated seriously by the courts. The British EOC,
too, may issue either guidelines or codes of practice; the latter would
be admissable as evidence in a court of law,

Important statutory amendments affecting
private employment have been mentioned already: the reduction of the
size of firms covered; the granting of power to the EEOC to litigate,
Changes affecting the public sector resulted from the Presidential
decisions and will be dealt with shortly, For the private sector critical

| development took place in the courts., The wording of the CivilAtt
suggests that an action is discriminatory only when it is intended to be so.
But, in an important case, Griggs V Duke Power Company the Supreme
Court decided that the aim of legislators had been to end the detrimental
impact on racial minorities of arbitrary conditions imposed by employers

\whether or not they had intended to discriminate. This was the origin
of the idea that it was not necessary to look for improper motives and
that 'negtral rules' were discriminatofy if they were unrelated to job
performance and had a disproportionate impact on a particular group,
These principles became part of the general case law under the Civil
Rights Act and influenced the most important change in British government
thinking between the publications of the White Paper and the Sex
Discrimination Bill,

Enforcement of the principle of non-discrimination
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for State, local and Federal employees was left in the Act to the
departments concerned and the Department of Justice, But in August 1969
the President reduced the leeway allowed to the Federal Civil Service
Commission. Executive Order 11478 insists that Federal agencies draw

up affirmative action plans to rectify past discrimination. Under the
1972 Equal Opportunities Act, the Civil Service Commission became obliged
to provide remedies to individuals (reinstatement of promotion with back
pay where appropriate) similar to those available to private employees.

At the same time, the Commission was instructed to monitor its affirmative
action programmes. As a result of President Carter's comprehensive review
of civil rights laws and institutions, it was planned to remove the duties
of the Federal Civil Service Commission to the Equal Employment Oppor-
tunities Commission.

EXECUTIVE ORDERS 11246 AND 11375

The Executive Orders with the most widespread
significance are numbers 11246 and 11375. These outlaw discrimination by
contractors to the government and require them to take positive steps to
rectify imbalances caused by past discrimination. The first was an aspect
deliberately left untouched by British government because of the location
of contractors in areas where unemployment was potentially high.1 The
second aspect was touched upon only by the British in the élause
permitting positive discrimination in certain training. Modesty was.
deliberate because of disquiet in Britain over implementation in America.
In the United States, many employers are affected; contractors, sub-
contractors; and those involved in projects assisted by Federal funds

or loans, including universities., Trades unions are not directly subject

1. Mr Callaghan's government, however, later announced the contracts
with companies breaching pay guidelines would be broken. This
happened with Ford Motor Company.
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to the Orders, but contractors are not allowed to cite union policies
as a reason for avoidance of obligations, The first Order excluded
building contractors; nor did it cover sex discrimination, Both aspects
were dealt with by the second, But the first set the pattern. As
indicated earlier in this chapter, the idea of contract compliance had
existed since the 1940s, but without further implications., Now
contractors are required to

take affirmative action to ensure that

applicants are employed and employees

treated during employment without
reference to race, colour, religion,
national origin or sex., Such action

shall include, but not be limited to,

employment | upgrading, demotion,

transfer  advertising, lay-off pay and

other compensation, and training,
Contractors with fifty or more employees and whose contracts are worth
more than § 50 000 are required in addition to develop affirmative
action plans to remove underutilisation of previously excluded groups.
A brief description of the philosophy of such plans follows this outline
of the contents of the Executive Orders,

Responsibility for enforcement was placed
originally on the particular contracting departments under the guidance of
the Office of Contract Compliance (OFCCP) in the Department of Labor,
It now resides in the Department of Labor, although the application of
sanctions remains in the hands of the contracting departments,
Complaints may be filed by individuals with the OFCCP within 180 days
of the alleged breach, The OFCCP can investigate itself or refer the

matter to the EEOC, It is the OFCCP's responsibility to monitor and

evaluate compliance plans and to develop regulations and guidelines,
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The OFCCP requires written details of how the problem is to be solved
and conducts reviews of potential contractors employment practices

as well as those of companies already in a contractual relationship.

If the breach is not rectified, the OFCCP may recommend to the
contracting department that the contract be suspended during hearings;
that it be cancelled; or that the contractor be debarred from entering
into agreements with any government department, It is also empowered
to publish the names of the companies and unions in breach of contract.
It may also recommend that either the EEOC or the Attorney-General

file suit against the offending parties.
AFFIRMATIVE ACTION PLANS

As a result of challenges to the outcomes of
affirmative action plans, the most famous of which were brought

by Mr Defunis and Mr Bakke against universitiesl , it has come to be
believed that the plans are quota systems which allow specified groups
more favourable treatment than others, This was not the intention of
policy ma.kers. Their aim was to ensure that as complete a pool as possible
of qualified people would be considered as potential recruits,

President Kennedy was first to coin the
phrase, Although he spoke of positive steps to promote equality the
Fair Employment Practices Commission dealt primarily with remedies
such as back pay, to redress the rights of individual unfairly treated

workers, In recent years it has come to be thought that discrimination

is not primarily an individual problem but a set of deeply imbedded

1. Discrimination in the admission of students to educational institutions is
unlawful | not under the Civil Rights Act | but by Title IX of the Education
Act, However staff and students of universities are included in
Executive Orders requiring affirmative action,
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practices that place barriers to the employment of whole groups.
Consequently, the idea has taken on a new meaning, It now entails
comprehensive plans to identify and remove those barriers, The
recommended form of such plans was outlined by the Office of
Contract Compliance Programs in Revised Order No 4 (1970), In this

Order, an affirmative action plan is defined as:

a set of specific and result oriented
procedures to which a contractor commits
himself to apply every good faith effort.
The objective of those procedures plus such
efforts is equal employment opportunity.
Procedures without effort to make them work
are meaningless; and effort, undirected by
specific and meaningful procedures is
inadequate, An acceptable affirmative
action program must include an analysis

of areas in which the contractor is
deficient in the utilisation of minority
groups and women, and further goals and
timetables to which the contractors' good
faith efforts must be directed to correct
the deficiencies, thus to achieve prompt
and full utilisation of minorities and women
at all levels and in all segments of his work
force where deficiencies exist,

In determining whether there is underutilisation,
the contractor should consider the local population; the extent of un-
employment in the affected group compared to the total work force in the
area; the availability of skilled members of the affected group; the
availability and promotability of members of the group already in the
company; the existence of suitable training institutions; and the degree of
training the company can offer, In determining goals the contractor should
consider involving staff at different levels in the decision-making
process, Measurable and attainable specific goals should be set with

timetables for completion, taking into account possible expansion,
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turnover or contraction of staff, Goals and timetables with supporting
data should form part of the contractors' written affirmative action
programme. The supporting data should include, but not be limited to,
progression line charts | seniority rosters, applicant flows 6 and rejection
ratios, Affirmative action programmes should also include full mechanisms
for internal review and reporting and for the digg¢mination of information
to employees, unions local schools and community action groups
interested in equality for women and minorities, If goals are not met
detailed analysis must be made to reveal the reason for failure,

This is not supposed to be a quota system,

In a good plan, efforts are made to find women or members of minority
groups who are also the best persons to employ, This means extensive
recruitment in schools and universities instead of accepting employees
through the 'father-son' system, by word of mouth, or at meetings

of professional associations, The many allegations that places are
reserved for members of the affected group without regard for their
qualifications will be discussed in chapter VII,

This chapter ends with a brief reference to
the enorrmu‘:ffof anti-discrimination laws and regulations in the United
States. For example, laws other than those described deal with the
admission of students to educational institutions, pensions and safety
at work, The employment rights of pregnant women,k however is still
be debated in the courts., This contrasts with the limited protection for
pregnant women in Britain, provided by the Employment Protection Act,

Altogether  there are almost two hundred
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pieces of legislation and, until 1978 innumerab le institutions which deal
with the rights of women at work, In addition, various States also have
their own laws. Enforcement has been hampered by the confusion this
proliferation generates for the protected class and for employers.
Dissatisfaction lead to lobbying -by pressure groups to close loopholes
and action by President Carter to rationalise the institutions, These

issues will be discussed in chapter VII, which deals with implementation,



PART 3 IMPLEMENTATION IN BRITAIN AND THE
UNITED STATES
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CHAPTER VI

Introduction to Part III and Implementation in Britain

Introduction

In chapter I, it was noted that an important element
of policy studies is the emphasis placed on implementation, It was argued
that the reasons for this are twofold., Firstly, a more complete picture
of politics is provided by analyses that go beyond the passage of
legislation, This reflects the observation that policy is not merely a
discrete decision, The other point made was that the administering
of policy is not necessarily the neutral process implied by the separation
of political science and public administration., Chapter I referred, too, to
disputes about what it means for a political scientist to study policy
implementation,

So far as the subject of this thesis is concerned,
a thorough analysis of changes in pay and occupational distribution after
the passage of legislation requires the techniques of an economist, The
question of whether changes in these respects can be attributed wholly
to legal reforms or whether they would have occurred anyway is diffiault
to answer with certainty - for either an economist or a political scientist,
An estimation might be made by looking at countries, otherwise
similar , with no equal pay or opportunity laws, Such a counterfactual
approach has been employed by an economist on the question of equal pay .

As a result of his analysis of sixteen industrialised countries, he tentatively

1. Moroney, J. 'Do Women Earn Less Under Capitalism?' Economic Journal
September 1979 pp 601-613,




speculates that inequality of pay between men and women may persist
more strongly in those societies with vigorous traditions of common law;
and less strongly in those with clear conceptions of civil or public law,

On the face of it, his coupling of persistent inequalities in the United States,
where there is a strong sense of constitution, and in Britain, where there
is no 'declared and safeguarded general principle‘1 of human rights, is
puzzling. But in both countries the day-to~day lives of women have been
governed by similar systems of common law. And, in both societies, major
changes in judicial views on the political rights of women came about only
as a result of unambiguous direction from political leaders, The primacy
of politicians over judges on the issue of suffrage was referred to in
chapter I,

It would seem, therefore, that clear statutory
guidance on women's employment rights is necessary at least to accelerate
changes in female work patterns in both Britain and America, It is also
importanf that institutions created or charged by the law to implement
the norms expressed in the law carry out their responsibilities as
intended. And the examining of whether institutions do this is a task
fully in the scope of political science. In addition, if | as it has been argued,
implementation is a political process, we can expect to find relevant
interest groups trying to contribute to it, Consequently, this chapter
and the next | while referring to the developments in the pay and occupational
distribution of women  concentrates on the behaviour of the institutions
and groups that are supposed to accelerate the process of change, The

rest of this chapter deals with these aspects of policy implementation in

1. Scarman L. 'Public Administration and the Courts' Public Administration

VoL §7 (semng4m) P 5.
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Britain and chapter VII with the United States.

Post-Legislative Patterns of Women's Pay and Employment in Britain

Voluntary compliance with the Equal Pay Act
began quite quickly, Improvements continued after the Act became
enforceable by the Equal Opportunities Commission and industrial
tribunals, But in 1978 a decline set in, These movements are shown in the

following table:-

TABLE 22

Average gross hourly earnings of women as % of men's  excluding the effects

of overtime K 1970-1980

1970 1973 1974 1975 1976 1977 1978 1979 1980
63.1 66.8 674 72,1 751 75,5 73.9 73.0 73.5

Source: New Earnings Survey 1970-1980"

The initial improvements stem from the equal
payments granted to women doing the same (or very similar) work as
men, The peak of 1977 reflects the findings of Chiplin and Sloane that very
few full-time female employees engaged on work like that of men now
receive lower payz. In addition, the section of the Act requiring equal pay
for work rated as equivalent by a job evaluation scheme, while used less
frequently, has resulted in some increases in equity for womenB;
Improvements between 1975 and 1977 were encouraged not only by the newly
compulsory nature of the Act, but also by the existence of a pay policy

that protected gains permitted by it4,

1. Reproduced in Fifth Annual Report 1980. EOC June 1981 p 70,

2. Discussed in chapter II,

3. Glucklich, P, Report on LSE Project on Equal Pay. Equal Pay and Opportunities
Campaign: Summer Report  July 1978,

4, Mackie, L, Guardian 27.7.78,
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That full equality did not occur and that women's
pay as a percentage of men's declined after 1978 is a consequence, in part,
of inadequacies in the equal pay law itself and, in the main k6 of practices
that contravene the Sex Discrimination Act. One of the difficulties of
the Equal Pay Act is that under the section dealing with like work, it is
necessary for a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>