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Introduction

On 18 and 19 December 2015 UNSW Law will host a conference entitled Contracts in Commercial Law. Full
details regarding the conference are available at the conference website
http://www.contracts.law.unsw.edu.au/ and can be obtained by sending an email to: contracts@unsw.edu.au.
The conference, which is sponsored by Allens and Linklaters, will consider timeless and emerging problems
in the law of contract. It will bring together judges, academics, and practitioners who are leading experts on
contract law in order to explain and debate these problems. As we discuss below, the speakers include some
of the most distinguished legal thinkers from Australia, Canada, United Kingdom, New Zealand and Singa-
pore.

The fact that the conference will see judges, academics and practitioners working together in the quest to
resolve today's most pressing problems in the law of contract merits emphasis. The days that saw a sharp
separation between, in particular, the work of judges and academics, have largely faded from memory.
Whereas in the past judges would, for example, rarely cite academic works, many judicial officers in the pre-
sent day are acutely interested in and depend heavily upon insights from academia. It is commonplace for
litigants to put before judges academic materials in support of their arguments and, in turn, for judges to
make extensive recourse to these materials in writing their opinions. Consistently with the modern approach,
the conference avoids historical divisions between the judiciary, the academy and the practising profession.

Another notable aspect of the conference is its international dimension. The fact that many of the speakers
are drawn from overseas lays bare our view as convenors that the search for answers to the most persistent
problems in the law of contract should not be confined by national borders. Why should lawyers avoid think-
ing about the law parochially? One short and relatively uncontroversial answer to this question is that valua-
ble insights may be obtained from the way in which the law in other jurisdictions has been developed. De-
velopments in other jurisdictions may constitute models for reform. They may also constitute retrograde
steps and hence serve only as warnings of the danger of setting the law down a given path. A second rea-
son, more contentious, why lawyers may want to refer to the law in other jurisdictions might be found in the
nature of the common law itself. One view, which is no longer prominent, is that there is and should only be a
single common law throughout the world. This perspective is epitomised by Lord Hailsham's remark in
Broome v Cassell & Co Ltd (No 1) that he viewed 'with dismay the doctrine that the common law should differ
in different parts of the Commonwealth'.* A diversity of approaches between common law jurisdictions was,
in Lord Hailsham LC's eyes, a betrayal of the common law. Another reason that the conference examines
contract law from the perspective of multiple jurisdictions is because businesspeople conducting commerce
across borders often desire minimal inter-jurisdictional differences in the law. This is because convergence in
the law, all other things remaining equal, makes the outcomes of disputes with an international element more
predictable. Convergence also reduces what might be arbitrary differences occasioned by whether effect is
given to a particular choice of jurisdiction clause or choice of law clause or even, in some jurisdictions, the
law of the forum whose courts are first seized with the dispute. This is an additional reason, in considering
what the law of a given jurisdiction should be, to look at the law elsewhere.?

The presenters

Contracts in Commercial Law features an extraordinary list of presenters. They are among the most distin-
guished contract law thinkers in the world. Plenary papers will be delivered by Chief Justice James Allsop
AO (Federal Court of Australia), Chief Justice Thomas Bathurst AC (Supreme Court of New South Wales),
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Dr Andrew Bell SC (11 Wentworth Chambers), Professor Andrew Burrows FBA QC (University of Oxford),
Professor Hugh Collins FBA (University of Oxford), Professor Mindy Chen-Wishart (University of Oxford),
Professor Joshua Getzler (University of Oxford), Lord Hope of Craighead KT (House of Lords), Justice Su-
san Kiefel AC (High Court of Australia), Professor Ben McFarlane (University College London), Professor
David McLauchlin (Victoria University of Wellington), Professor Elisabeth Peden (University of Sydney), Pro-
fessor David Percy QC (University of Alberta), Justice Andrew Phang (Supreme Court of Singapore), Pro-
fessor Andrew Robertson (University of Melbourne), Professor Robert Stevens (University of Oxford) and
Professor Andrew Tettenborn (Swansea University). Poster presentations, which afford the opportunity to
debate the arguments addressed by the presenter on a one-to-one basis, will be delivered by Dr Carmine
Conte (University of Cambridge), Mr Andrew Dyson (London School of Economics), Dr Jodi Gardner (Uni-
versity of Oxford), Associate Professor Tham Chee Ho (National University of Singapore), Mr Nicholas
Tiverios (University College London), Dr Frederick Wilmot-Smith (University of Oxford) and Dr David Winter-
ton (UNSW Australia). The discussion that follows in this article gives a foretaste of the problems that these
presenters will discuss. It identifies positions that they may take in the relevant debates and provides the
background to the relevant flashpoints and challenges.

Some issues that will be encountered at Contracts in Commercial Law

(i) Consideration

In Australia, and particularly since Trident General Insurance Co Ltd v McNiece Bros Pty Ltd® was decided
two decades ago, question marks have hovered over the doctrine of consideration. Long ago Lord Mansfield
had deprecated the concept.* Consideration is unnecessary if the contract is in the form of a deed. Consider-
ation is pushed to one side in common commercial contracts such as letters of credit. And the developments
in relation to estoppel since Lord Denning's stunning extempore decision in Central London Property Trust
Ltd v High Trees House Ltd® have led many scholars to question the purpose of a doctrine that can be
evaded so easily. In England and Canada, questions surrounding consideration are further complicated by
its emasculation by (in the case of England) the Contracts (Rights of Third Parties) Act 1999 and (in the case
of Canada) the Supreme Court's decisions in cases such as London Drugs v Kuehne & Nagel International
Ltd® and Fraser River Pile & Dredge Ltd v Can-Dive Services Ltd.”

At the conference, these issues will be addressed by Justice Kiefel of the High Court of Australia, whose
depth of knowledge of comparative law spans both common law and civilian jurisdictions.2 Common law and
civil law jurisdictions diverge, of course, in relation to consideration. The doctrine of consideration will also be
addressed by Professor Chen-Wishart from the University of Oxford whose work on consideration is among
the leading expositions on the subject,® and by Professor McFarlane from University College London who
has just published the magisterial The Law of Proprietary Estoppel.®® Professor McFarlane also edits the
chapter on estoppel in the most recent edition of Snell's Equity.*

(ii) Interpretation and rectification

In 2011 Chief Justice Bathurst (who will speak at the conference) suggested that there was once a time
when a book on contract interpretation would have appeared on a list of 'the shortest books ever written'
alongside books such as Successful Royal Marriages and Career Opportunities for Philosophy Students.*?
That is no longer the case.* The principles of contract interpretation are complex and books on the subject
sometimes run to over a thousand pages. Australia is the ideal place to for them to be discussed. This is
partly because, in Australia, there has recently been heated controversy about a basic question in this area:
the extent to which recourse can be had to evidence of surrounding circumstances. The debate in this regard
was agitated by the expression of the view that a contract must suffer from ambiguity or language that is
susceptible of more than one meaning before recourse could be had to evidence of surrounding circum-
stances. This view was promoted by three justices of the High Court of Australia in the course of refusing an
application for special leave to appeal.** It was followed in the Court of Appeal in Western Australia.®* The
hurdle was said by the special leave panel to be based on a judgment of Mason J, with which Stephen and
Wilson JJ had concurred.* Extrajudically, Mason J subsequently denied that he had intended to introduce
any such obstacle.’” The same broader view of admissibility had been taken by intermediate appellate courts
including the New South Wales Court of Appeal,*® the Victorian Court of Appeal** and the Full Federal
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Court.? The reasons of Mason J were closely scrutinised in those decisions.?* The obstacle now may have
been removed by the unanimous decision of the High Court of Australia in Electricity Generation Corporation
t/as Verve Energy v Woodside.? Powerful subsequent judgments of the New South Wales Court of Appeal®
and the Full Federal Court,** which were rapidly followed,? have construed Woodside as having dispensed
with this obstacle. Western Australia has taken a different path and has preferred the restrictive approach
which requires ambiguity.?

Closely associated with issues of interpretation are questions of rectification. The broader the operation of
interpretation principles, the less scope there is for principles of rectification. In other words, the more red ink
that can be spilled in the interpretation of an agreement, the less will be the need to resort to the technique of
rectifying it. It has even been suggested by Professor Burrows? that there may be no role left for rectification
in England following Lord Hoffmann's leading decision in Investors Compensation Scheme v West Bromwich
Building Society.? But this was not the approach taken by Lord Hoffmann, who later provided some scope for
the rules of rectification in one of his final decisions in the House of Lords.?

At the conference, the topics of interpretation and rectification will be addressed by leading authorities on the
subject: Chief Justice Bathurst of the Supreme Court of New South Wales, Professor McLauchlan from Vic-
toria University of Wellington* and Professor Stevens from the University of Oxford.*

(iii) Good faith

A notable aspect of the law of contract in respect of which the courts in different jurisdictions, and sometimes
within the same jurisdiction, have taken what appears to be, at least initially, radically different approaches
concerning good faith. A doctrine of good faith has been accepted, and explained, in the context of an ex-
press term by several Australian courts, including by the New South Wales Court of Appeal in the leading
decision in Macquarie International Health Clinic Pty Ltd v Sydney South West Area Health Service.® In that
case, the Court of Appeal held that the obligation of good faith encompasses at least the three notions:
namely, (i) an obligation on the parties to cooperate in achieving the contractual objects; (ii) compliance with
honest standards of conduct; and (iii) compliance with standards of conduct that are reasonable having re-
gard to the interests of the parties. In contrast, in the Western Australian Court of Appeal in Strzelecki Hold-
ings Pty Ltd v Cable Sands Pty Ltd,* Pullin JA (with whom Newnes JA agreed) said that the natural and or-
dinary meaning of good faith required only that parties deal with each other honestly. In Canada, and follow-
ing the practice of most jurisdictions in the United States, the Supreme Court recently, and unanimously,
endorsed a general implication of a duty of good faith requiring 'that parties generally must perform their con-
tractual duties honestly and reasonably and not capriciously or arbitrarily'.** This might appear to contrast
with the Australian decision in Androvitsaneas v Members First Broker Network in which the Victorian Court
of Appeal said that they did 'not accept that an obligation of good faith should be implied indiscriminately into
all commercial contracts'. It might also contrast with the decision of the House of Lords in Walford v Miles.®
In that case the House held that a 'lock in' agreement, which required the parties to negotiate with each other
in good faith, was so uncertain that it was unenforceable.

In this area of contract law, as in many others, much may depend upon terminology. On one view, the
phrase 'good faith' might not describe a single positive duty at all but, instead, an overarching norm with var-
ious manifestations of particular duties. That view is apparent in the decision of the New South Wales Court
of Appeal in Macquarie International Health Clinic, to which reference has been made in the previous para-
graph. On this way of understanding the concept of good faith, a duty of good faith could not sensibly be im-
plied indiscriminately into commercial contracts. Another view is that a duty of good faith requires powers
that affect another contracting party to be exercised in a manner that is both honest and reasonable in all the
circumstances. Such implications concerning both honesty and reasonableness in the exercise of powers
permeate many areas of law in addition to contract law, including property law, administrative law, the law of
trusts, and insolvency law. Such an approach already exists in various areas of contract discretion including
the well-recognised example of the obligation to cooperate to achieve contractual objectives. As Mason J
explained in Secured Income Real Estate (Australia) Ltd v St Martins Investments Pty Ltd:

where in a written contract it appears that both parties have agreed that something shall be done, which cannot effec-
tually be done unless both concur in doing it, the construction of the contract is that each agrees to do all that is nec-
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essary to be done on his part for the carrying out of that thing, though there may be no express words to that effect.
What is the part of each must depend on circumstances.*”

Once again, three of the world's leading thinkers in this area will present papers on the subject. Professor
Peden from the University of Sydney may consider this issue in the course of her discussion concerning
penalties.® Chief Justice Allsop from the Federal Court, who was the author of the decision in Macquarie In-
ternational Health Clinic, will deal with this and other themes. Professor Percy QC from the University of Al-
berta will examine the topic with a Canadian focus.

(iv) lllegality

One of the most difficult problems in the law of contract and, indeed, private law generally, concerns the doc-
trine of illegality.®* The uncertainty that infects the doctrine in England is particularly pronounced.* A diversity
of approaches has been developed, none of which commands general acceptance. Tests for determining the
effect of a plaintiff's illegal conduct include a causal test,* an 'inextricable link' test,? a test that asks whether
the plaintiff needs to rely on his or her illegality** and an analysis that weighs the competing policy considera-
tions.* The lack of clarity in the law that this state of affairs has induced is such that it prompted Lord Neu-
berger, the President of the United Kingdom Supreme Court, recently to make the unusual remark that 'the
proper approach to the defence of illegality needs to be addressed by this court (certainly with a panel of
seven and conceivably with a panel of nine justices) as soon as appropriately possible'.*> In Hounga v Allen
Lord Hughes (with whom Lord Carnwath agreed) wrote that 'a generalised statement of the conceptual basis
for the doctrine under which illegality may bar a civil claim has always proved elusive'.® Two other members
of the Supreme Court, Lord Mance* and Lord Sumption,* have in extrajudicial writings recently called for the
English Law Commission to re-examine the defence.

In contrast with England, a détente appears to have been reached in Australia. A uniform approach to illegal-
ity across the law of trusts,* and the law of torts® as well as the law of contract®* has been developed. The
essential rule is that the application of the defence of illegality depends upon the 'policy of the statute' that
the plaintiff violated. The defence will apply if an intention to render private law rights of the plaintiff ineffec-
tive can be discerned. As Deane and Gummow JJ put it in Nelson v Nelson, which is the decision that pio-
neered this approach, 'if the illegality consists in the violation of a statute, courts will give or refuse relief de-
pending upon the fundamental purpose of the statute'.®> The High Court's understanding of the defence of
illegality has been supported by some writers® and criticised by others. Stewart and Carter, for example,
complain that the High Court's approach 'has undoubtedly blurred the distinction between the concept of
statutory prohibition and the potential impact of public policy on causes of action's* and that 'the Court has left
important questions unanswered'.>® At the conference Professor Burrows will address the evolution of the
High Court of Australia's jurisprudence in relation to the illegality defence and any lessons that can be drawn
therefrom for England.

(v) The penalties doctrine

Several speakers and poster presenters at the conference will address the penalties doctrine. In doing so,
those presenters -- Dr Conte, Professor Peden and Mr Tiverios -- will focus on an issue which is one of the
most topical questions in Australia and England. Professor Peden has written prolifically on this subject®
which also forms part of the doctoral research of Dr Conte® and Mr Tiverios. There is also an intersection
between the rule against penalties and the operation of exclusion clauses which will be addressed at the
conference by Dr Bell SC of the New South Wales bar.

The United Kingdom Supreme Court has also just heard the appeal from the decision of the Court of Appeal
in Makdessi v Cavendish Square Holdings BV.® One question on which the Supreme Court may rule is
whether there is any place for the penalties doctrine in the modern law of contract. Impetus for the Supreme
Court to do so may be supplied by, for example, Christopher Clarke LJ's remark in the Court of Appeal that
the rule against penalties is a 'blatant interference with freedom of contract's® and Diplock LJ's comment in
another leading penalties case that he had made 'no attempt, where so many others have failed, to rational-
ise this common law rule'.® Whereas the scope of the penalties doctrine may be limited by the United King-
dom Supreme Court, the law of penalties in Australia has been expanded beyond its existing English limits to
apply even in cases where no breach of contract has occurred.® That approach is not simple to apply. In a
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recent decision of the Full Federal Court,®? which is currently the subject of an application for special leave to
appeal, the Full Court reached a different view as to its application from the trial judge.® The difference
might, in part, be explained simply by different approaches to the normative foundation of the principle. Ex-
perience over centuries with the Roman doctrine of laesio enormis suggests that such differences are difficult
to resolve.

(vi) Remedies

Another topic which will be explored in detail at the conference will be that of remedies. One might have ex-
pected that fundamental rules of remedies would have been settled long ago given that more than a century
and a half has passed since Robinson v Harman was decided,* in which Robinson B famously articulated
the measure of compensatory damages in an action in contract. But there remains significant controversy
about even the most basic principles of remedies in contract law. A recent decision of the United Kingdom
Supreme Court in proceedings that had been brought as a case involving both breach of contract and breach
of trust raises the most fundamental of questions concerning the difference between debt and damages.®
This question will be addressed by Professor Tettenborn of Swansea University, the author of the authorita-
tive The Law of Damages.®

A primary remedy in the contract law setting is that of specific performance. In a decision of the House of
Lords, which has been relied upon many times in Australia, Lord Hoffmann considered some of the most
basic principles concerning the award of specific relief following a threatened breach of contract.®” Lord
Hoffmann observed that the principles in common law and civilian systems might not be so different from
each other despite the civilian position in countries like France or Germany that a plaintiff is prima facie enti-
tled to specific performance. Delivering the decision of the House of Lords, Lord Hoffmann refused to order
specific performance to require a business to continue to be run. However, very shortly after that decision
was delivered, the Outer House of the Scottish Court of Session took a civilian approach to a case involving
similar facts and reached the opposite conclusion.® Why this should be so, and the circumstances in which
specific performance should be granted, will be among the questions addressed at the conference by Lord
Hope of Craighead.

Conclusion

The topics discussed above are a small vignette of the delights to be sampled at Contracts in Commercial
Law. Many more topics of fundamental importance will be explored. They will be addressed by speakers
such as Professor Robertson of the University of Melbourne, whose concern will be with remoteness of
damage. If we may say so, he is particularly well positioned to speak to that subject given that his work was
one of the influences in the revolutionary decision of the House of Lords in The Achilleas.® The topics will
also include broader themes underlying contract law by Professor Collins, Vinerian Professor of English Law
at the University of Oxford,™ Chief Justices Allsop and Bathurst, respectively of the Federal Court and New
South Wales Supreme Court, and Justice Phang, a Judge of Appeal of the Supreme Court of Singapore.

In 2012 the Federal Attorney General introduced a project to consider the codification of Australian contract
law.”™ Impassioned pleas of festina lente were made by Australian scholars.” English scholars, too, including
some speaking at this conference have expressed similar remarks in response to suggestions that English
contract law should be codified” although others, again including speakers at the conference, have taken a
diametrically opposed position on this point.”* One foundation for the codification project is the desire to move
towards a uniform, transboundary law of contract. That is a laudable goal, whether or not it is achieved by
codification. But that goal requires consideration, and understanding, of the fundamental principles concern-
ing the law of contract and the way those principles dictate the approach to be taken to contemporary issues
in the law of contract. That is the raison d'etre of the Contracts in Commercial Law conference on 18 and 19
December 2015.

* Justice of the Federal Court of Australia, Adjunct/Conjoint Professor, UNSW Australia, University of Queensland and Western
Australia.

" Fellow, Keble College, Oxford; Associate Professor, Oxford Law Faculty; Honorary Senior Research Fellow, Faculty of Law,
University of Western Australia; Honorary Principal Fellow, School of Law, University of Wollongong.
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