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Abstract

This thesis seeks to ascertain the rules of private international law determining the procedural law
of international commercial arbitral proceedings. In an Introduction, the author outlines the
fundamental notions, introduces the topic and the major doctrines and issues, and sets out his
methodology and structure of the work.

The thesis examine first, as a preliminary issue, the considerations influencing the assumption of
jurisdiction over arbitral proceedings. Chapter 1 discusses the various theories on the lex arbitri
(the law supplying the general legal framework of an arbitration) as relevant to the procedural law,
and concludes that they are deductive and therefore unable to satisfactorily to determine the
applicable procedural law. Chapter 2 analyses major national laws as case-studies of the technique
and scope of application of international arbitration law, and suggests a model of legislative and
court jurisdiction based on the legal concept of ‘seat of the arbitration’ and on considerations
based on the most appropriate court to control an arbitration. Chapter 3 discusses the obligations
of the state of the seat under the European Convention on Human Rights and confirms the
findings in Chapter 2.

In a second part, the thesis elaborates on the title and extent of permissible municipal law
interference. Chapter 4 tests the validity of the propositions derived from Chapters 2 and 3 against
arbitral practice and concludes that seldom will arbitrators derogate from the law of the seat.
Chapter 5 examines the particular case of arbitrations with states and similar entities.

The third part discusses the relevance of compliance with the law of the seat at the stage of
enforcement of an award. Chapter 6 deals with the technical issue of whether annulment at the
place of making precludes enforcement in other fora. That chapter gives the opportunity to discuss
models of separation of international jurisdiction and co-operation between different jurisdictions
from a practical perspective. It thus serves as a convenient introduction to Chapter 7, which
discusses the .mnre ahstract question of the nexus required between an arbitral award and the
municipal law of the state of rendition in order for the award to enter, in limine, the scope of
application of the international instruments in the field.

The thesis ends with Conclusions in the form of model provisions for municipal law and
arbitration rules.



The delocalization of international arbitration is an old debate. The
view of authors who, with Dr Mann, condemned the autonomy of arbi-
tration in relation to municipal procedural law and, at the same time,
the principal role of party autonomy in the determination of the rules
applicable to the procedure and the merits is today so isolated and dis-
sociated from international practice, the positive law of the majority of
states, and modern trends that it would be without doubt useless to re-
visit the question.

(Fouchard, (1992) 37 McGill LJ at 646)

On problems of validity of arbitration agreements, procedure, applica-
ble law, etc, there is some consensus. But on each of these questions,
the underlying problem, the importance of the law of the seat, has not
yet mustered consensus.

(Gaillard, (1999) 125 JDI at 646)

[Clontrary to popular belief, the law, justice and common sense are not
unrelated concepts.

(Donaldson J in Durham Fancy Goods Ltd v Michael Jackson (Fancy
Good) Ltd [1968] 2 QB at 847)
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Introduction

I. THE AREA OF INQUIRY: INTERNATIONAL COMMERCIAL ARBITRATION

This thesis seeks to ascertain the rules of private international law determining the procedural law
of international commercial arbitral proceedings.' Each one of the three components of ‘interna-
tional commercial arbitration’ can be (and indeed has been) the object of a monograph in its own
right.? Thus, the following conventions are proposed to the reader for the purposes of this work.
First, arbitration will mean ‘the process [institution] whereby a third party determines a dispute
between two or more parties in exercise of a jurisdictional function entrusted to that third party’.3
The jurisdictional function entrusted to the arbitrator, the binding force of his pronouncement,
distinguishes arbitration from kindred alternative means of dispute settlement akin to arbitration:
expert valuation, conciliation, ‘mini-arbitration’, and so forth. Secondly, the definition of interna-
tionality in the Model Law can be taken as commonly accepted. Article 1(3) defines international
arbitration as one where:*

(a) the parties to an arbitration agreement have, at the time of the conclusion of that agree-
ment, their places of business in different States; or

(b) one of the following places is situated outside the State in which the parties have their
places of business:

(1) the place of arbitration if determined in, or pursuant to, the arbitration agree-
ment;
(i1) any place where a substantial part of the obligations of the commercial relation-

ship is to be performed or the place with which the subject-matter of the dispute
1s most closely connected; or
(c) the parties have expressly agreed that the subject-matter of the arbitration agreement
relates to more than one country.

Note that the Model Law uses objective criteria related to the parties to the dispute,” presuming
that in such cases the arbitration as a whole process will have links with a number of municipal
laws. But it adds the purely voluntary criterion of submission to that law, in subparagraph (3)(c).®

Thus, when reference is made to ‘arbitration’ or ‘international arbitration’, it is shorthand for ‘international
commercial arbitration’.

See further Gaillard & Savage (eds), Fouchard Gaillard Goldman on International Commercial Arbitration
(1999) 1-61.

* Jarrosson, La Notion d’Arbitrage (1987) 372.
4 Article 1(3)(a)-(b) is followed by, eg, CCP (Italy), Article 832(1).

Thus also LDIP, Article 176(1) (the domicile or habitual residual of at least one of the parties is not in Swit-
zerland).

The historical antecedent of the provision was the 1936 UNIDROIT Draft International Law on Arbitration,
Article 1(4).
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French law and its followers employ a so called ‘critére économique’ which results in a some-
times broader, sometimes narrower area of coverage. An arbitration is international if it ‘implica-
tes the interests of international commerce’ (qui met en cause des intéréts du commerce interna-
tional).” Finally, the European Arbitration Convention requires the concurrence of both criteria,
economic and subjective internationality, outlined above.® It is important to bear in mind that not
all laws provide for a discrete category of ‘international’ arbitration. Far more often, municipal
law will distinguish between arbitrations whose entire life falls within the ambit of that law (hence
domestic arbitrations) and foreign arbitrations in respect of which that law will apply only excep-
tionally, and essentially on the enforcement of awards. But the difference between these two dis-
tinctions is that an international arbitration is already an arbitration within the scope of a given
law—and thus a domestic arbitration. In other words, ‘international’ denotes a specificity which
warrants somewhat different treatment from wholly domestic proceedings.9

The definitions above draw in broad brushes the area of inquiry, and outline the fundamental
conceptual difficulty in international arbitration. Namely, that the state in which the tribunal sits—
the seat of the tribunal—has no predestined attachment with the arbitral process as a whole, that
is, the underlying dispute, the substantive law applicable to that dispute, the parties, or the arbitra-
tors. And by contrast with international litigation, that state has not invited the parties to its
courts—in fact, the parties have by resorting to arbitration excluded the jurisdiction of any and all
courts on the merits.

Finally, the commercial character of an arbitration is closely connected with questions of
(objective) arbitrability, since it depends on the nature of the underlying dispute and the remedies
requested. It is clear that the legal foundation of a claim, that is, whether it be framed in contract,
tort or restitution law terms, is irrelevant to this inquiry; for the underlying dispute may well be of
a commercial nature. It is equally clear, on the other hand, that only civil law remedies (that is,
specific performance, rescission, or monetary compensation) may be awarded by arbitrators. The
arbitrator has no imperium, and penal jurisdiction is the prerogative of states. But there is a sub-
stantial grey zone of disputes which, though arising from contractual arrangements, relate to the
exercise of sovereign power—tax disputes and large-scale infrastructure projects being good ex-
amples. The matter resists generalization, in that the answers called for in terms of arbitrability
and sovereign immunity depend on the law(s) applicable. But for present purposes suffice it to
agree on the rule on arbitrability of the Swiss Federal Act on Private International Law, according
to which ‘any dispute involving property’ (de nature patrimoniale) will be arbitrable.'® This
should be read in the light of the note to Article 1(1) of the Model Law, drafted in the following
terms:

The term ‘commercial’ should be given a wide interpretation so as to cover matters aris-
ing from all relationships of a commercial nature, whether contractual or not. Relation-
ships of a commercial nature include, but are not limited to, the following transactions:
any trade transaction for the supply or exchange of goods or services; distribution
agreement; commercial representation or agency; factoring; leasing; construction of

NCPC, Article 1492. The following laws follow the French example: Act 31/1986 (Portugal), Article 32;
CCP (Lebanon), Article 809; Code of International Arbitration (Djibouti), Article 1. For a critique see Lous-
souarn & Bredin, Droit du Commerce International (1969) 494-5.

See European Convention on International Commercial Arbitration (Geneva, 21 April 1961), (1964) 484
UNTS 349 (hereafter the ‘European Arbitration Convention’), Article I(1)(a).

See Goldman, [1980] Rev Arb 341; Fouchard, [1970] Rev Arb 59; Schlosser, (1982) 28 RIW 857.
19 LDIP, Article 177(1).
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works; consulting; engineering; licensing; investment; financing; banking; insurance;
exploitation agreement or concession; joint venture and other forms of industrial or
business co-operation; carriage of goods or passengers by air, sea, rail or road.

After that guideline, Article 1(5) of the Model Law goes on to permit each implementing state to
exclude from its scope of application all disputes which are not, in that state, arbitrable, or arbitra-
ble only subject to statutory conditions. This thesis therefore makes no pretension to a compara-
tive overview of arbitrable matters, and applicable law restrictions to arbitrability are not meant to
be swept away by the definitions accepted above.

Of course, this applies mutatis mutandis to all of the above conventions. The legal significance,
if any, of ‘internationality’ is a matter for the relevant law(s), which must consequently set out
definitions for such notions. But to establish a common ground in discussing which is, indeed,
that relevant law, certain presuppositions must exist, which will naturally carry no normative
value whatever."’

I1. THE OBJECT OF INQUIRY

A. The Elements of the Lex Arbitri

It has always been a vexed question which law supplies the lex fori of the arbitrator, or the lex
arbitri. Anticipating the discussion in Chapter 1, there are three possible solutions (though with
more than one foundation for each one): either the law of the seat, or the law chosen by the parties
or the arbitrators (in its entirety or by way of dépegage), or no law as such but only rules contrac-
tually made up by the parties. But what is the lex fori generally? Oversimplifying, the lex fori is
the frame of reference for an adjudicator, providing:

() rules of international jurisdiction and domestic competence;

(1) rules of admissibility of claims;

(1) rules of characterization;
(iv) rules to determine the law applicable to the merits;

(

(vi) rules on external supervision and related remedies, and thus indirectly rules on validity
and finality of judgments; and

[

<

rules on the conduct of the proceedings and the co-ordination with other jurisdictions;

p—

(vi) rules on execution.
Most of the functions of the lex fori are directly ‘decisional’, in that they determine how a deci-
sion will be reached and its contents (see (i)-(v)), while a few others are indirectly decisional, in
that they only indirectly contain a command or decisional rule (see (vi): ‘For your judgment to be
valid no ground of appeal must be found in your judgment’), and others still non-decisional, in
that they only relate to implementation (see (vii)).

So the lex fori functions as the interface between facts and rules, and in such function it is of
catholic and exclusive application: nothing may be decided outside the framework of the lex fori,
and everything is regulated by the /ex fori and that alone.'” In a private international law context,
where there are foreign elements extant, the /ex fori is logically the only viable mechanism that

' Though the analogy may not be carried too far, this is similar to a preliminary characterization of given facts,
say ‘contract’, as a necessary step towards determining the law which will finally determine whether there
exists a contract at all.

12" If authority were required for that elementary proposition see Kahn-Freund, (1974-11) 143 RdC 130, 167. See
further Szaszy, (1966) 15 ICLQ 436.
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makes a case proper for consideration by the courts of a given state. Two observations follow.
First, the lex fori is merely a convenient label for a number of inter-connected rules that form an
organizing principle. However, although the composites of the lex fori are not immutable in any
sense, the concept of a lex fori as such is one of fundamental juristic logic."” Second, and as a re-
sult of the first observation, the lex arbitri does not have to originate in a single legal system.
State courts of course have a lex fori carved in stone, for it is under that lex fori that they are em-
powered to decide with binding force. But that does not have to, though it may, be the same for
private international tribunals.

That last proposition is impeccable from a logical standpoint, but attracts a policy objection.
The benefit of having a lex fori is predictability. If the ground rules between the court and the par-
ties are not known in advance, there is no code of communication and no legal certainty. This is
certainly a valid point, but arbitration must be seen as a two-way process. The decisional frame-
work is informed by the interaction between the parties and the tribunal, and to that extent the
ground rules are created in advance, or at least they should be so to ensure a fair hearing to the
parties.

However that may be, it must be clarified that the lex arbitri breaks down to three essential
components: the law determining jurisdiction; the law of the merits; and the law applicable to
procedure.14 Again, without a single overarching frame of reference, the characterization of each
discrete issue becomes problematic. The principle was aptly stated by Toulson J in a very recent
case:"

Arbitration law is all about a particular method of resolving disputes. Its substance and
processes are closely interwined. The Arbitration Act contains various provisions which
could not readily be separated into boxes labelled substantive arbitration law or proce-
dural law, because that would be an artificial division.

Suppose that the law applicable to the substance has been determined and the issue is whether
the claim is time-barred. Is this a matter for that law, is it a procedural issue, or is it, finally, a
matter which the law of the seat unilaterally determines to be within its own spatial field of appli-
cation regardless of qualification? The example illustrates the difference between a court and an
international arbitral tribunal. Characterization performs the function of delimiting the scope of
operation of the various conflicts rules and operates at a prior level than conflicts rules. Without a
lex fori in an all-embracing sense (which would contain characterization rules), some other meas-
ure for the application of the law would have to be devised. That measure would have to weigh
the laws unilaterally seeking application; and it could be based on the policy each one of those
laws serves and the objective links it has with the dispute. Arbitral practice is consistent in seek-

"> “In order to decide in a principled way, an adjudicator requires ... an explanation of the source of his powers
and a method of establishing the rules and principles in terms of which the tribunal will adjudicate’: von Me-
hren & Jiménez de Aréchaga, (1989) 63i Ann IDI 191, 193.

14" See Redfern & Hunter, Law and Practice (3rd edn, 1999) ch 2 (who, however, concede that the law of the si-
tus performs lex arbitri functions: ibid 83-4); Mustill & Boyd, The Law and Practice (2nd edn, 1989) 59-86
(who add to the list the proper law of the reference, which might encompass issues relating both to jurisdic-
tion and procedure: ibid 63-4). Cf from another perspective Black Clawson International Ltd v Papierwerke
Waldhof-Aschaffenburg AG [1981] 2 Lloyd’s Rep 446, 454-5.

15 XL Insurance Ltd v Owens Corning (28 July 1999).
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ing to ascertain the protective purpose and scope of the provision in question, and whether it has a
sufficient appropriate connection with the dispute.'®

This is a glaringly inexact science, but the uncertainty should not be exaggerated. Municipal law
does not contain rules of characterization as such. It is more often the judge who ascertains them,
by reference to the policy objectives behind the substantive rule seeking application. Thus, it is a
matter of appreciation whether the civil or religious form of celebration is a condition of form
subject to the lex celebrationis or a material law condition subject to the personal law of each
spouse. Sometimes the conflicts rule will be accompanied by a rule delimiting that rule’s scope,
thereby indirectly characterizing the subject-matter. Such is the rule contained in Article 10(1)(d)
of the 1980 Rome Convention, which makes limitation a matter subject to the law of the con-
tract.'” Still another way is through a unilateral rule of spatial application, such as under the now
abrogated Limitation Act 1980."® Now all this shows that the conflictual technique in private in-
ternational law is not the sole means of reasoning. The judge will sometimes have to apply rules
unilaterally seeking application.'”” Such rules operate outside the conflictual methodology and,
instead, apply by virtue of a unilaterally defined field of application and the imperative purpose
that they serve (lois de police or lois d’application immédiate, though the terminology fluctu-
ates).?’

The difference between the judge and the arbitrator is this. The unilaterally applicable rules
(substantive or of characterization) that the judge is called upon to apply are the ones applicable in
virtue of his own law: the only standard is whether his law obliges him to apply any given rule.
By contrast (and lest it be accepted that he does indeed have a global /ex arbitri), the arbitrator
must devise some other standard for choice-of-law. There are three perspectives here: that of the
parties and the arbitrator; that of the law of the seat; and that of the enforcement forum(-a). But all
this can be encapsulated in two criteria, which may conflict with each other: the legitimate expec-
tations of the parties and the effectiveness of the arbitral award.

What has been said above also demonstrates that the exigencies of arbitral practice may make
the normal lex fori conception irrelevant. The purpose behind any arbitration agreement is to
avoid litigating in (and the procedural and other particularities of) the courts. On the other hand,
the parties seek an effective dispute resolution mechanism coupled with certain procedural guar-
antees, essentially an equal hearing, impartiality, and prompt liquidation of the dispute. It follows
that the parties cannot be presumed to have intended to import wholesale the law of any particular
state as the lex arbitri, not even that of the seat. It also follows that a state that does impose its law
in an unadulterated form to international arbitral proceedings has no appropriate sufficient con-
nection, as a matter of international law, to do so. If one examines that proposition from the point
of view of legitimate expectations and effectiveness, the same result is yielded. Suppose that a
dispute between a Greek football club and a player is brought before the Court of Arbitration for
Sport in Lausanne. An objection of inarbitrability is thrown out, on the grounds that Swiss law

'® The methodology applies both to arbitrability (see ICC 6320/1992, (1995) 6:1 ICC Bull 59, 61) and the mer-
its (see Amsterdam Grain Association Award of 11 January 1982, (1983) 8 YCA 158, sub [3]).

See Convention on the Law Applicable to Contractual Obligations (Rome, 19 June 1980, as amended), Arti-
cle 10(1)(d).

See Limitation Act 1980, ss 1(1), 5, 34(1); Arbitration Act 1954 (Ireland), s 42. Cf now Foreign Limitation
Periods Act 1984, s 1(1); Arbitration Act 1996, s 13.

See Rome Convention, above, note 17, Article 7; Code Civil (France), Article 3(1).

Francescakis, who re-discovered the concepts, initially insisted on the first criterion (Francescakis, La
Théorie du Renvoi (1958) 11-6; and de Nova, (1966) 54 Cal L Rev 1569), but then added the second ((1966)
55 RCDIP 1).
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permits the agreement, and by its own terms it is the only relevant law.2! However, Greek courts
may take the view that this is a labour dispute, non-arbitrable by Greek law, and refuse enforce-
ment.”” If on the other hand the tribunal declines jurisdiction, the award will certainly be annulled
on jurisdictional grounds (infi-a petita).”

These remarks illustrate the point that the validity of an award is a relative matter. Saying that
an award has been ‘correct’ always begs the question: by what standards? The better test is per-
haps whether an award is proper, taking account of the desiderata of legitimate expectations and
effectiveness. Determining propriety in those terms is a careful balancing exercise between all the
legal systems that may have an interest in, and a legal basis for, for intervening. To take an exam-
ple from jurisdiction again, suppose an arbitral tribunal sitting in Urbania, in a dispute between a
Ruritanian private party and a Utopian state enterprise. A Utopian national sits on the tribunal. If
the Utopian party disputes the validity of the clause in Utopian courts (say, because the agreement
to arbitrate required the assent of the government, which was not obtained) and wins, it may also
obtain a restraining order against the members of the tribunal. The Utopian arbitrator is subject to
the jurisdiction of those courts, and may be liable for contempt of court if he proceeds. Now, even
if the tribunal finds that the agreement to arbitrate was proper as a matter of the law applicable to
it (say, because it was governed by another law) or that the Utopian party is estopped from assert-
ing the invalidity of the agreement, this will not resolve the problem for the Utopian arbitrator.”*
If the arbitrator can be replaced by a non-national, the award will still be unenforceable in Utopia
(because the judgment on invalidity will be res judicata there).

To carry the discussion further: suppose that an arbitrator sitting in England in a dispute be-
tween a US and a Finnish party on a contract governed by New York law is requested to award
treble damages for breach of US antitrust law.** Is the arbitrator bound by English law precedents
according to which the reach of the US legislation is purely territorial’*—or is he to follow the
command implicit in the Mitsubishi judgment, that an arbitral tribunal sitting abroad must afford
the protection of US law whenever that protection is due under that law??’

The point to make therefore is that admitting of a single, global lex arbitri can be simplistic. It
makes life easier and more predictable, but it may result in an award falling short of party expec-
tations and unenforceable where enforcement would matter. The international arbitrator should be
conscious of the complex conflicts of jurisdictions that may arise. Resolving such conflicts be-
comes a very complex exercise when the issue goes to the jurisdiction of the arbitrator, but it is
perhaps more straightforward in procedural matters and certainly so in substantive law matters.
The balancing of various potentially applicable laws by a non-conflictual test, that is, by a test
which is purpose- and efficiency-oriented, seems even more appropriate in arbitration than it
would be in other areas of private international law. For the particularity of municipal arbitration
laws is that they (a) define their field of application unilaterally; (b) only exceptionally do they

2l See above, text to note 10.

22 See CCP (Greece), Article 663(4) juncto New York Convention, Article V(2)(a). And, similarly, queere if a
finding by Greek courts is res judicata for the arbitral tribunal.

2 LDIP, Article 190(2)(b).

% For dramatic examples see Himpurna California Energy Ltd (Bermuda) v Indonesia, (2000) 12:2 WTAM
183, 252-66 (interim, ad hoc, 1999); Kerr, (1997) 13 Arb Int 121, sub X(b).

2 See 15 USC § 15(a).
28 British Airways Board v Laker Airways Ltd [1985] AC 58 (HL).
27 See Mitsubishi Motors Corp v Soler Chrysler-Plymouth, Inc, 473 US 614 (1985).
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permit the application of another law,?® and certainly not in procedural matters; and (c) put in
place courts to enforce that law. In other words, court jurisdiction is concurrent with legislative
jurisdiction. Unlike other areas of private international law where the law applicable is only one
consideration for the creation of the conflicts rule (jurisdiction in rem and tort being examples of
that), arbitration statutes run the two concepts, court jurisdiction and law applicable, together—the
functions of the courts being to police the application of their own law. So the problem can be
restated thus: are the courts of state X in a position to influence the proceedings and to what ex-
tent, if at all, should that be taken into account? The answer to that question would automatically
solve any issues of characterization too, for the applicability vel non of the candidate rule would
not depend on any characterization by the arbitral tribunal or the law concerned, but on two ques-
tions: is the question before the arbitral tribunal within the scope of application of a national law
rule and, if so, what weight should be given to that rule?

Now the wider point is that it is simplistic to distinguish between issues going to jurisdiction,
the merits, and procedure. For these are in effect groups encompassing issues properly falling to
be determined by different laws. Thus, within jurisdiction come questions to be determined by the
proper law of the contract, but also questions of objective arbitrability which may involve the ap-
plication, or at least the consideration, of other laws. However, it is good to bear the distinction in
mind for pedagogical purposes and also because issues going to the jurisdiction of the arbitrator
are subject to a different methodology than procedural and choice-of-law issues. Moreover, on
that distinction are premised basic principles, such as that a choice-of-law clause (eg: This agree-
ment is governed by and construed in accordance with Urbanian law’) will be presumed to cover
the arbitration agreement too (which remains, however, ancillary and conceptually separate from
the main contract), but will have no impact on procedure. In real life, though, the arbitrator is
obliged to look at unilateral conflicts rules (eg: ‘Urbanian law applies to all arbitrations in Urba-
nian territory’) and international unilateral substantive rules (eg: ‘No Urbanian entity may arbi-
trate in a foreign state”) and find a measure for their application. In fact, the arbitrator may apply
any domestic rule or legal system upon recognizing and evaluating its title, unilaterally pro-
claimed, to apply. In that light, the lex arbitri is by definition non-unitary or fragmented, not only
by subject-matter (jurisdiction, merits, procedure) but also by provenance.

Of course, the appropriate solution to all these problems would be to unify the law, thereby
making jurisdictional conflicts redundant. The Model Law, which had at the time of writing been
adopted in one form or another by 34 states, is a significant attempt in that direction. Moreover, in
the last two decades a number of municipal laws have been amended to take account of modem
arbitral practice (and attract more of it, one would add). However, particularities persist, and for
the time being the only way to by-pass them is through a careful juggling of the legal systems
having a stake in the arbitral process.

B. Lex Arbitri Considerations in the Laws Applicable to Substance and Procedure

International arbitration is in a very physical sense peripatetic and in a conceptual sense not nec-
essarily attached to the law of the state in which the proceedings take place. Admitting a certain
law as the exclusive (ie, both unique and global) lex arbitri cannot be based on any suppositions
relevant to municipal courts. To complicate matters further, breaking down the lex arbitri to sub-
stantive choice-of-law rules, rules of jurisdiction, and procedural rules shows that the dynamics of
each branch are quite different. Substantive law has to a great extent ceased to be a contentious

2 eg, to determine the essential validity of the agreement to arbitrate, but not arbitrability.
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matter in international arbitration. This is because the finding on the merits is only exceptionally
reviewable as an annulment ground, an immunity which covers the process of selection of that
law too. Moreover, the conflicts rules in commercial matters (contracts in general, important
nominate contracts, and tort) are to a great extent unified. Further still, the law of sales of goods is
unified in the Convention for the International Sale of Goods.”” The two remaining areas of dis-
pute are, first, the applicability of the so-called lex mercatoria and, second, the limits of party
autonomy. (The former issue is arbitration-specific, the latter of general private international law
too.)

The considerations affecting the law(s) applicable to arbitral jurisdiction are very different in
nature, in that they are expressive of so-called ‘positive conflicts of jurisdictions’—that is, con-
flicts arising out of the overlapping coverage of a number of laws. Jurisdictional issues comprise
for instance the validity of the arbitration agreement as a matter of contract law; objective and
subjective arbitrability; the form and content of the agreement to arbitrate; the competence of the
arbitrator to rule on his own competence (compétence de la compétence or Kompetenz-
Kompetenz); the separability of the arbitration clause; multiple parties and joinder; and the propri-
ety of hearing the case.

It is not suggested that any distinction between substance, jurisdiction and procedure can be wa-
ter-tight. Again, that would be a characterization for the law applicable, and in the model pro-
posed in this thesis irrelevant. Merely to illustrate the point, the composition of the tribunal and
the powers of arbitrators do have a procedural flavour and have occasionally been characterized
as procedural.30 However, legitimate expectations and effectiveness are considerations relevant
both to jurisdiction and substance, although the specific circumstances influencing their applica-
tion differ. Dr Grigera-Nadn has demonstrated with particular vigour the veracity of the general
proposition for the choice-of-law system created by arbitrators to determine the law applicable to
the merits.”'

The purpose of this thesis is to determine the limits of procedural autonomy, that is, the freedom
of the parties and/or the tribunal to shape the procedural régime of arbitral proceedings. As will be
seen in Chapters 1 and 2, such procedural autonomy can be expressed as an antithesis: the law of
the parties or the law of the seat of the arbitration?

Let it be clarified at the outset that the issue must, from the point of view of the arbitral tribunal,
be formulated in one, and only one, way: is the tribunal obliged to apply the procedural rules hav-
ing peremptory force in any one legal system? One is not concerned with the possibility of dero-
gating from dispositive rules (by applying the law of a third state, or mere contractual stipula-
tions) or, which is the same, with the limits to such freedom under a given law. For if the manda-
tory provisions of a given law are respected, that law has applied. In other words, we are here ex-
amining the possibility of a sovereign choice of law, which in consequence displaces all other
law. (And the same applies mutatis mutandis to the possibility to submit the procedural régime to
a procedural lex mercatoria.)

2 United Nations Convention on Contracts for the International Sale of Goods (Vienna, 11 April 1980), (1988)
1489 UNTS 3. See further this author, (1999) 52 RHDI 191.

30 See New York Convention, Article V(1)(d): ‘composition or arbitral procedure’; TF, 102 Ia ATF 574, 577-8:
jurisdiction of arbitrator directly results in making a person party to the proceedings, the latter being a proce-
dural question.

31 See Grigera Naon, Choice-of-Law Problems (1992) 39-113. See also Lalive, [1976] Rev Arb 155; Derains,
[1972] Rev Arb 99; Zhilsov, (1995) 42 Neth ILR 81, 107-9.
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The final point to be made here is an illustration of the questions falling under the head of ‘pro-
cedure’. A broad definition would encompass the powers of the arbitrator in the course of con-
ducting the proceedings, excluding the power to decide the merits and the source of its powers. To
go further than that without a precise frame of reference would beg the question, for it is part of
the inquiry to determine how the arbitrator determines what falls within ‘procedure’. A number of
issues will be in the grey area between competence and procedure, especially as these two notions
are inextricably bound together in Codes of Civil Procedure. For instance, an objection of lack of
jurisdiction materializes through procedural rules defining the precise stage of the process in
which it must be raised. Still, it is useful to give a non-exhaustive list.

The following questions would be procedural for the purposes of determining the area of in-
quiry:

(1) Capacity to be a party and locus standi (though that is affected by substantive law to0o0).

(2) The composition of the tribunal.

(3) Evidential matters (discovery and related rules; power of tribunal to order the production of
evidence; admissibility of evidence; burden of proof; power to determine the probative value
of evidence; formalities in the presentation of evidence; etc).

(4) The effects of non-appearance of a party.

(5) Representation of the parties.

(6) Interim relief: whether the arbitrator has competence to grant such relief; if so the form of
relief to be granted; and limits of court intervention (though these are questions of jurisdic-
tion too).

(7) The mode of deliberations.

(8) Making of the award (time limits; formalities; minimum content; admissibility of dissenting
and concurring opinions).

(9) Publicity and registration or deposit of the award.

That the list is not exhaustive is demonstrated by the fact that the two main themes along which
procedural matters should be discussed, namely the rules on the actual conduct of the proceedings
(above) and the jurisdiction of the courts over them, are interconnected. These two themes can
never be regarded independently the from one another, not only from the point of the technique of
the law, but also conceptually. Thus, English law considered the availability of court assistance
and supervision a central justification for making English law the law of arbitration for proceed-
ings taking place within the jurisdiction.’” This is also apparent from a list of reasons that explain
the relevance of municipal law, and in particular the law of the seat.

Rules on the actual conduct of the proceedings are important because:

(a) they often require the assistance and co-operation of the local courts, which operate only in

accordance with local procedural rules;

(b) in judicial proceedings, this is the area of the law where the lex fori will point always and ex-

clusively back to the lex fori;

(c) they are often mandatory in nature;

(d) such rules exist for domestic arbitration; and

(e) importantly, the liberal attitude of municipal laws and international treaties vis-a-vis the find-

ings on the substance make procedure an essential yardstick of validity of arbitral awards.

The extent of possible court intervention is relevant because:

32 See, eg, Schmitthoff in Liber Amicorum Domke (1967) 289.
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(a) rules of local competence on domestic arbitration usually (and sensibly) point to the court of
the place where the arbitral award was made (in symmetry with appeal competence in re-
spect of court judgments);

(b) of the general territorial competence of courts;

(c) the local courts are the most conveniently placed and/or the most neutral and/or the best
placed to administer the local law which has presumptively applied in the arbitral proceed-
ings; and

(d) crucially, the field of application of the law is symmetrical with the competence of the courts.

I1I. THE METHOD AND PURPOSE OF THE INQUIRY

The purpose is, on the one hand, to formulate conflicts rules reconciling the field of application of
municipal law with the choice-of-law rules prevailing in arbitral practice and, on the other, to de-
termine the limits, in terms of substantive law and jurisdiction, of the interference of municipal
legal systems.

The method is comparative but the purpose is over and above comparison. It is to find patterns,
jurisdictional and substantive, in municipal law, international conventions, and arbitral practice,
consistent and precise enough to have universal validity as rules of general (that is, non-codified)
international law, or international arbitration law properly-so-called. Although international arbi-
tration is an activity essentially developing through the interplay of laws and courts whose compe-
tence is unilaterally defined, this does not at all preclude the development of universally acknowl-
edged conflicts rules. This is because there is always a principle of allocation of competences un-
derpinning any given conflicts rule, and allocation of competences is a matter of international law.

Comparative analysis must always make choices. The municipal legal systems principally, but
not exclusively, examined in this thesis are those which are both recent and well acquainted with
arbitral practice: England, France, Switzerland, the United States, Germany, the Netherlands.
Greek law (in which the author has been trained) is not equally developed, but has been men-
tioned where interesting and useful. The 1958 New York Convention on the Recognition and En-
forcement of Foreign Arbitral Awards™ is the single most important international instrument in
the field. The sheer fact that the great majority of states is party to the Convention®* entails that
any meaningful discussion on enforcement must primarily be couched in the terms of that Con-
vention. These states provide a large and representative geographical, legal-cultural, and eco-
nomic sample of the international community. Therefore, the New York Convention is evidence
of the international community’s consensus on some fundamental rules on the recognition and
enforcement of foreign arbitral awards.”® So the analysis under the Convention provides a yard-
stick of evaluation of the relevant rules of other important multilateral Conventions, as well as
some domestic laws.

To recapitulate: To speak of ‘the law governing arbitration’ nowadays would mean something
substantially qualified, in that the lex arbitri does not necessarily come from a single legal system.

3 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 10 June 1958),
(1959) 330 UNTS 3, 38, hereafter the ‘New York Convention’ or sometimes simply the ‘Convention’.

34 At the time of writing there were 121 parties to the Convention; see Status of Conventions and Model Laws
(1 June 2000), <http:\\www.uncitral.org>, at 12.

** In the following chapters, the term *enforcement’ will be used to denote both recognition and enforcement,
unless it is otherwise stated.
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Previous research has shown that the principles informing the construction of a lex arbitri in sub-
stantive choice-of-law are effectiveness and legitimate expectations of the parties. There is noth-
ing a priori against the relevance of those principles in the areas of procedural law and jurisdic-
tion, because they encapsulate the two essential characteristics of international arbitration; namely
its ambulatory (or transient) character and the private origin of the process. It may well be that
these two principles manifest themselves in different ways in procedural choice-of-law, but are
still there.

On the other hand, it cannot be denied that any private process must come within the four cor-
ners of some law (in principle municipal, but perhaps international law too) in order to become
legally binding. The law giving validity to the arbitral procedure may possibly intervene at differ-
ent stages. It is therefore important to remember that there are two distinct questions: first, to
which law should the arbitral procedure obey, and to what extent, and second the stage at which
compliance matters. This thesis will examine first the theoretical considerations influencing the
assumption of jurisdiction over arbitral proceedings, and suggest a model of legislative and court
jurisdiction (Chapters 1 and 2). In a second part, the thesis will elaborate on the title and extent of
permissible municipal law interference; test the validity of those propositions against arbitral
practice; provide some concrete choice-of-law rules for arbitrators; and examine the particular
case of arbitrations with states and similar entities (Chapters 3-5). The third part (Chapters 6 and
7) discusses the relevance of compliance with the law of the seat at the stage of enforcement of an
award. Chapter 6 deals with the technical issue of whether annulment at the place of making pre-
cludes enforcement in other fora. That chapter gives the opportunity to discuss models of separa-
tion of international jurisdiction and co-operation between different jurisdictions from a practical
perspective. It thus serves as a convenient introduction to Chapter 7, which discusses the more
abstract question of the nexus required between an arbitral award and the municipal law of the
state of rendition in order for the award to enter, in limine, the scope of application of the interna-
tional instruments in the field.

From the perspective of party autonomy, the line of discussion takes the reader through all pos-
sible facets of detachment from municipal law, and that of the seat in particular. The fundamental
findings of the thesis are formulated in model law provisions and arbitration rules.
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Chapter 1

Theories on the Lex Arbitri

This introductory chapter discusses the theoretical constructions which have been advanced to
ascertain, explain or justify the law from which an international arbitration draws its binding force
and efficacy—the lex arbitri. It is clarified at the outset that this largely theoretical discussion will
have no direct bearing on the rest of this thesis, since no theory adequately explains arbitral and
legislative practice. For such failure the following reasons may be cited. First, a number of theo-
ries are deductive, proceeding from a theoretical postulate (‘What is the true nature of arbitra-
tion?” or ‘Which are the jurisdictional titles justifying the application of law X’?) to determine the
lex arbitri; whereas a more flexible theory of jurisdiction would take account of functional neces-
sities. Secondly (and to a great extent this is due to the first deficiency), most authors reason in
terms of the law applicable, whereas it is much more relevant to speak in terms of the court com-
petent. Nevertheless, a theoretical discussion is not necessarily theological. From a historical per-
spective, the academic debate has informed both arbitral and legislative practice. Thus, the very
relaxed rules on choice of law,' appeal on the merits, availability of amiable composition, and
most importantly the technique of unilateral but spatially unlimited régles matérielles, directly
result from academic battles which were fought on much wider fields.” In other words, party
autonomy in those matters was a compromise solution, as it were, resulting from wider claims
entirely to detach arbitration from the law. So to put this chapter into perspective and anticipating
Chapter 2, it must be said that the current position, and one that seems to be here to stay, is that
the legal concept of ‘seat’ is determinative of the lex arbitri; this is particularly the case in proce-
dural matters. On the other hand, how we arrived there is best explained by looking at the aca-
demic battlefield.

I. INTRODUCTION TO THE NOTIONS

The traditional view has been that there must exist one lex arbitri, that is, a unique law which
globally governs an arbitration and by the standards of which the validity of any given arbitral
proceedings and the ensuing award are evaluated. The proceedings and the award would accord-
ingly have the ‘nationality’ of the state of that law; and the award would be ‘foreign’ anywhere
else. The traditional view does not prejudge which law will apply to each discrete issue. It merely
creates an umbrella law, a lex fori, which determines whether it would refer the matter back to

' See, eg, Model Law, Article 28(1)-(2).

Note that conflicts rules were considered mandatory by a strong part of the doctrine: Mezger, (1948) 1 RTD
Comm 611, 619-21.

For a historical tour d’horizon see Craig, (1995) 30 Tex ILJ 1.
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itself (by a unilateral conflicts rule) or to another law (by a bilateral conflicts rule) or, finally, im-
pose a specific legal standard with universal spatial application (a régle matérielle de droit inter-
national privé). Though not conceptually necessary, that school of thought invariably invests the
courts of the lex arbitri with exclusive jurisdiction to control, and eventually validate or other-
wise, an award.

The various branches of the school described above may be conveniently shelved under the
head ‘localization’, since they seek to localize the arbitral process in a single state, principally
where arbitral proceedings take place. Opposed to that is the ‘delocalization’ school, regrouping
the jurisdictional or substantive law devices through which the lex arbitri can become independ-
ent of municipal law. The variants of the theory are almost as many as its proponents, but it is a
fair generalization that in the delocalization theory international arbitration is not necessarily an-
chored to any particular legal order, except to the extent so provided by the parties. Arbitration
thus becomes ‘anational’, ‘delocalized’, or ‘floating’. A variant of that theory would subject arbi-
tration to a ‘truly international’ law of arbitration, being the distilled product of arbitral practice
and municipal laws. The purpose is in either event to eliminate the need to respect the mandatory
rules (that is, the rules whose violation would lead to annulment) of any given municipal law, and
the jurisdiction of municipal courts. Inescapably, the emphasis now shifts to the enforcement fo-
rum, so that the concept of nationality becomes redundant and the courts of all states are effec-
tively relegated to the status of potential enforcement courts.

There are two inter-connected objectives behind that trend. First, to take out of the equation
municipal law rules and judicial decisions now parochial by standards of arbitral practice evi-
denced in modern municipal laws and institutional rules. Second, to create an internationally ac-
cepted corpus of arbitration law. The objectives are doubtless laudable, only the means are dis-
putable. Lord Mustill encapsulated the premise of delocalization as follows:*

[Transnational arbitration] is founded on the premise that it is contrary to the interests
of the trading community to tolerate a regime in which international arbitrations have to
be submitted to the differing arbitration laws of different countries, according to where
the arbitrations happen to be conducted. This premise, which is certainly defensible, is
seen as leading to the conclusion, which to the present author at least seems altogether
more open to debate, that the local arbitration laws are by definition inapplicable to in-
ternational arbitrations, which are visualised as occupying a juristic universe of their
own, detached altogether from the mundane preoccupations of any single national sys-
tem of arbitration law.

It is emphasized that neither of those two larger schools of thought is confined to the procedural
law of arbitration. A discussion on them is, however, a necessary precursor to a monograph on
procedural law. The reason is twofold: arbitration is often conceived as a procedural discipline in
itself,” and in ordinary court procedure the lex fori refers back to the lex fori: lex fori regit proces-
sum.® In symmetry with court procedure, therefore, the procedural law was always considered as
giving colour of ‘nationality’ to an award. On that premise, determining the lex arbitri almost
automatically determines the procedural law, it being the substantive procedural rules of the lex

4 Mustill, (1989) 6:2 J Int Arb 43, 51.

Wetter, The International Arbitral Process IV (1979) 288: ‘arbitration as a subject is procedure’ (emphasis in
the original).

S eg: Dicey & Morris (2000) Rule 17; Restatement (Second) of Conflict of Laws, s 122; ALI Transnational
Rules of Procedure (Discussion Draft, 1999), Rule 6.
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arbitri. There is another (but similar) perspective: party autonomy in substantive choice-of-law
being a principle universally admitted (albeit subject to different limitations),” any mandatory re-

quirement of the lex fori which does not relate to substantive law would instinctively be classified
as procedural.

II. SEAT THEORIES

A. The Territorialists

The seat theory has been most convincingly and comprehensively expounded by the late Francis
Mann. In a seminal paper, Dr Mann developed the view that ‘international arbitration’ is a mis-
nomer, because every arbitration is ‘subject to a specific system of national law’.® The fundamen-
tal argument cannot be put better than originally formulated:

Every right or power a private person enjoys is inexorably conferred by or derived from
a system of municipal law which may conveniently and in accordance with tradition be
called the lex fori, though it would be more exact (but also less familiar) to speak of the
lex arbitri or, in French, la loi de I’arbitrage.

Thus, an overarching system of municipal law imposes itself irrespectively of the will of the par-
ties. The lex arbitri cannot but be the law of the arbitral tribunal’s seat, that is, where the tribunal
actually renders or intends to render its decision.” In other words, the lex arbitri is the lex loci ar-
bitri.

The assertion is founded on four propositions, each of an apparently different nature. First, con-
venience: no other state’s courts may exercise ‘complete and effective’ control over a tribunal’s
‘existence, composition and activities’.'® Secondly, respect for the local sovereign: ‘every activity
occurring on the territory of a State [is] necessarily subject to its jurisdiction.”'! Thirdly, the law
of the seat is the law most closely connected with an arbitration; the seat is the Savignian natural
seat of the juridical act that an arbitration is."? Fourthly, the law of the seat is the only one which
can provide conflicts rules for arbitrators.

Those propositions may be reduced to a single chain of arguments. Private parties (and arbitra-
tors as their agents) acquire rights only through and because of an objectively superimposed mu-
nicipal legal order, the lex fori. This premise, however, would not lead to the application of the
law of the seat, but rather to the law(s) governing the capacity of the parties (and perhaps the arbi-
trators). There is therefore another assumption, which is not spelt out: once a private forum has
been created, a conflict-of-laws link of a non-contractual order is created with the situs of the arbi-
tration. The real argument is therefore that the contractual root of an international arbitral tribunal

7 See further Nygh, Autonomy in International Contracts (1999); Lando, (1984-VI) 189 RdC 225; IDI Resolu-
tion on The Autonomy of the Parties in International Contracts between Private Persons or Entities, (1992)
64ii Ann IDI 383, Preamble and Article 2.

8 Mann, (1986) 2 Arb Int 241, 246; (1969) 18 ICLQ 997; in FS Flume (1978) 598; in Liber Amicorum
Schnitzer (1979) 325, 327-8. It would be an abuse of citation to name the followers of Mann, but some of the
principal arguments made will be specifically cited below.

® Mann, (1986) 2 Arb Int at 245.

1 ibid 246.

" ibid 246.

2 ibid 247. Cf von Savigny, Treatise on Conflict of Laws (2nd edn of the translation by Guthrie, 1880) 70-2.
1 ibid 253.
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is a fagade which conceals the legally crucial, adjudicatory character of the tribunal. The law of
the situs is superimposed because the parties have set up, after all, a tribunal. So Mann’s argu-
ment is simply this: private parties creating a private jurisdiction cannot hoist themselves up by
their own bootstraps.

Mann was obviously influenced by the jurisdictional theory of arbitration, but he was less at-
tached to the idea of arbitration as a delegation by the local sovereign of his prerogative to mete
out justice.'* Professor Niboyet’s reasoning is representative of the latter line of thought:"’

L’arbitre rend la justice; or rendre la justice est toujours une émanation de la souve-
raineté locale. Chaque pays décide & quelles conditions la justice arbitrale peut étre
rendue sur son territoire et faire échec & la compétence de ces tribunaux. Les arbitres
rendent alors la justice par délégation du souverain territorial ....

The theory places too much emphasis on the territorial connection between an international ar-
bitration and the seat of the proceedings, in asserting that the local sovereign must have the com-
petence to regulate all activities taking place within the realm.'® For a number of reasons a purely
territorial connection is wholly irrelevant. Arbitration does not, or at least does not have to, physi-
cally take place within a single state from beginning to end. This is the case for example when
hearings take place outside that state or when the award is signed by circulation of drafts by
post.17 In those circumstances, where is the legally relevant seat? If one supposes that it is in the
state designated by the parties or their agents, a proposition now current in state and arbitral prac-
tice and first articulated by Mann,'® territoriality becomes a legal fiction.

But even in respect of an arbitration that does take place within one state, the connections be-
tween the arbitration and the forum are tenuous. This is not to say that the connections are always
tenuous, but that the territorial underpinning does not, in and of itself, create any significant con-
nection. By extension, arbitral proceedings within the territory do not ipso facto implicate the in-
terests of the forum. Suppose an arbitration in Urbania between a Ruritanian citizen and a Utopian
corporation, on a dispute arising from the performance of a contract governed by Neverlandian
law, and where the arbitrators are citizens of third states. What interests does Urbania have to de-
fend? Even if its substantive law is found applicable, application of the law of a third state by a
forum is normal in the course of practice and has never been considered as creating a ground of
jurisdiction for the courts of that third state. Moreover, arbitration law has no particular character-
istic that would allow one to infer that a state should be allowed to supervise its application when-
ever factually possible. In the oft-encountered case where the seat is chosen for its neutrality,'
practical convenience, or even by sheer fortuitousness, it is almost natural to think that the en-
forcement forum has a stronger title to control the proceedings. Although it is almost impossible

14 cf Pillet, Traité Pratique 11 (1923) 533.
'S Niboyet, Traité VI (1949) 135; cf Arets, (1962) 7 AFDL 173, 196-201.

16 See Mann, (1986) 2 Arb Int at 246; cf Wengler, Internationales Privatrecht I (1981) 343-9. This is perhaps
an echo of the eloquent dictum in Czarnikow v Roth, Schmidt & Co [1922] 2 KB 478, 488 (CA), per Scrutton
LJ: ‘There must be no Alsatia in England where the King’s writ does not run.’ (Czarnikow was a wholly do-

mestic case).

'7" See below, Chapter 2, text to note 211.

'8 Mann, (1986) 2 Arb Int at 248 (the arbitrator determines seat in doubt); (1985) 1 Arb Int 107.

' On neutrality and its attributes as crucial elements for the choice of seat see Lalive in Recueil de Travaux

suisses (1984) 23, 30-1.
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meaningfully to define when an international arbitration is sufficiently connected to the seat,”’ for
the time being one is only pointing out that the territorial connection is feeble. Finally, territorial-
ity cannot account for arbitration-related jurisdiction which is not premised on, or confined to, a
territorial connection. Such is the case, for instance, for rules prohibiting, with universal effect,
the ouster of court jurisdiction by arbitration agreements’' and rules permitting court assistance
before the constitution of the arbitral tribunal.?

Territoriality is simply inappropriate in respect of an activity which is inherently mobile. One
must then either admit that the foundation of jurisdiction is not to be found in a territorial connec-
tion, or to accept a fragmentation of jurisdiction, each fragment of jurisdiction being based on a
territorial connection. It is submitted that there is no a priori juridical logic to justify a preponder-
ance of the law of the seat. The United States Supreme Court has pronounced itself in more gen-
eral terms:*

[T)he international arbitral tribunal owes no prior allegiance to the legal norms of par-
ticular states; hence, it has no direct obligation to vindicate their statutory dictates. The
tribunal ... is bound to effectuate the interests of the parties ....

And it is no answer to that argument to suggest that an award must draw its legal force from the
law of the seat: first, because that is a petitio principii and, secondly, because there is no concep-
tual difficulty in ascribing that role to the enforcement forum, as in fact is the case for all con-
tracts. The concept of ‘nationality’ for awards, if indeed there be any, is one peculiar to arbitra-
tion, but no territorial title can justify it.

It is submitted that Mann’s writings should be read not as a defence of territoriality but as an
appeal for legal certainty, as conceived by that author. He was anxious to ensure that arbitration
would remain an essentially judicial exercise, without certain formalities but still accompanied by
the certainties and guarantees available in court. He was instinctively hostile to giving wide dis-
cretion to arbitrators under cover of such indeterminate concepts as the lex mercatoria, the voie
directe, and amiable composition; and he did favour appeal on the merits from an arbitral award.**
One can discern in his writings that the most effective way to ensure compliance with strict law
by arbitrators was to subject their authority to the law of the seat, probably because it is easy to
create there a universal basis of jurisdiction over the award and all parties involved.

Propositions premised on an alleged omnipotence of the local sovereign to regulate in respect of
the realm® (and their natural companions, propositions based on comity®®) should be read in that
light. It flows neither from the nature of international arbitration nor from the notion of interna-
tional jurisdiction that jurisdiction should be exercised over all arbitrations whose seat is within
the territory; neither does it follow, conversely, that jurisdiction should be confined to those. Such

See, eg, below, note 97.
21

See, eg, Act on Private International Law (Venezuela), Article 47.

22 See NCPC, Article 1493(2); CCP (Netherlands), Article 1073(2).

2 Mitsubishi Motors Corp v Soler Chrysler-Plymouth, Inc, 473 US 614, 636 (1985) (emphasis added).

?* See Mann, (1985) 4 CJQ 253; (1978) 94 LQR 486. See similarly Lionnet, (1991) 8:2 J Int Arb 5: application
of the law of the seat enhances predictability.

5 See American Diagnostica, Inc v Gradipore Ltd et al (1998) 44 New South Wales Law Reports 312 (SC,
NSW) (parties cannot by adopting arbitration rules exclude remedy of appeal); BWV Investments Ltd v Sask-
Serco Products Inc (1994), 119 DLR (4th) 577 (CA).

% See Coop International Pte Ltd v Ebel SA [1998] 3 SLR 670: ‘Comity of nations and reciprocity require that
a foreign country’s own substantive laws and procedures governing the conduct of arbitration within their
own territory must be respected’ (para 131).
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propositions are to a certain extent normative rather than expressive of the law; their premise 1s
that effective control of arbitral proceedings would be achieved if jurisdiction is concentrated in
the seat and other states respect the title of the courts of the seat. There is nothing inherently ‘ju-
dicial’ or ‘contractual’ in assigning control functions either to the seat or to the enforcement fo-
rum. There are reasons of practicality, which a territorial argument sought to deify and render
immutable. Here too ‘[tjhe common law has not hidden in its bosom a logical set of rules which
can be derived from territoriality’.”” The state of the seat has no stronger title to ensure the essen-
tial fairness of arbitral proceedings than other fora,”® except if it is seen as the most practical fo-
rum; in which case it is not really defending its own interests but the rights of the arbitrating par-
ties and, as a consequence, performing a duty assigned to it by international law. Effectiveness
and practicality are therefore the essential points one must retain from the territorial thesis, as a
standard of comparison with other theories.

B. Imputed Choice of Forum: The 1957 Resolution of the Institut de Droit International

The Institut adopted a Resolution on ‘Arbitration in Private International Law’ in 1957.% Al-
though the Resolution had limited impact on national legislationm and arbitral practice,31 it is sig-
nificant for its conceptual consistency and influence on the shaping of academic opinion.

The Resolution was based on a Report by Professor Sauser-Hall.*> His premise was that the an-
swers to all the conflict-of-laws issues pertaining to arbitration were a function or reflection of the
juridical nature of arbitration. He espoused and developed a mixed or hybrid theory, which he
called ‘théorie juridictionelle atténuée’, and which theory acknowledged the contractual pedigree
of arbitration but emphasized the fact that an arbitration agreement ousted the jurisdiction of ordi-
nary courts.”> The stated intention was to localize international arbitration ‘conformément a la
théorie des indices’ to the state with which it had the closest connection. Whilst this is in principle
a very sound and conventional approach, it was heavily influenced by the very limited margin of
autonomy which Sauser-Hall accorded to private parties. An agreement to arbitrate was equi-
parated to, and produced the same effects as, a forum election clause (clause d’attribution de ju-
ridiction), which is an over-generalization.

First, a forum-election clause is conceivable only in respect of a pre-existing court, whose com-
petence the clause enlarges but does not create for the first time (as is the case for arbitration
agreements). Secondly, when parties elect a forum they are conscious that they import the bag-
gage of the lex fori of that court; they will at a minimum tolerate that law and at a maximum ac-
tively seek advantages under it,** but they are in either event making a choice. Thirdly, while an
arbitration agreement ousts the jurisdiction of the courts, replacing an adjudicatory activity by

T Lorenzen, (1923) Yale LJ 736, 743.
8 But seemingly contra, Iwasaki, (1986) 2 Arb Int 57, 62-3.

2 Resolution on Arbitration in Private International Law, (1957) 47ii Ann IDI 491. A related Resolution on In-
ternational Recognition and Enforcement of Arbitral Awards was adopted in 1959; see the consolidated texts
of both Resolutions in (1959) 48ii Ann IDI 394.

30 Except for the Concordat, Articles 1-2: Samuel, (1991) 7 Arb Int 319, 324-5; See further Bucher in Recueil
de Travaux suisses (1984) 127; Poudret et al, (1981) 129 JAT III 65, 70. And TF, 102 Ia ATF 493, 501; TF,
111 1a ATF 125.

*! See however ICC 1446/1966 (unreported), as quoted by Lew, below, note 44, 258-9.
*2 See Sauser-Hall, (1952) 44i Ann IDI 469.

3 ibid 516-528.

* See Bell, (1995) 69 ALJ 124, 126-33.
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another, it ousts the jurisdiction of all courts which could be seised on the merits, and it is falla-
cious to assume that the parties would litigate in a given state simply because they chose to arbi-
trate there.”> A prorogation clause may at a maximum achieve neutrality of the forum, while an
arbitration clause is about creating a private forum. Thus, an arbitration clause can only loosely be
called a forum-election clause, and never has it been called thus in judicial practice, with legal
consequences intended to attach to such name-calling.’ In truth, an arbitration agreement is ex-
clusively a derogation clause (excluding the jurisdiction of all courts in the world), whereas a fo-
rum clause is primarily a prorogation clause. From that follows that while certain rules could ap-
ply equally to arbitration and adjudication (eg, anti-suit injunctions), no identity of subject-matter
should be assumed in the abstract. The choice-of-forum thesis is therefore circular: in effect, it
says that because arbitrators should apply the law of the seat, an arbitration agreement is tanta-
mount to, and no more than, a forum-election clause. But the normative ‘should’ is nowhere
proven.

From that false equation follows that what parties really elect when they make a choice of venue
is a ‘siege’ of the arbitration, which (choice of) siége in turn triggers the application of the law of
that state.>” The seat thus acquires a normative function through, and because of, that (imputed)
choice. The law of the seat does not apply independently of any stipulation by the parties, as in
Mann’s theory. As a result, a choice of applicable law rather than venue would signify, under that
theory, that the seat must be fixed within the state of the chosen law.*®

The net result of the construction here discussed is that it conceives, ill-advisedly, arbitrators as
substitutes for the judges of the state of the seat. By no stretch of the imagination may arbitrators
be regarded as rendering justice in the name of the local sovereign.”® Arbitral tribunals constitute
no more and no less than private adjudicatory bodies,*® whose decisions become executory only if
vested with exequatur. And no state, including the state of the seat, incurs international responsi-
bility because of their acts, unless of course it has espoused them in some way.*' An arbitrator
carries the jurisdictional authority of no particular state.** Moreover, arbitration operates as a con-
tract, in that when a court refers the parties to arbitration, it is merely giving effect to their agree-
ment; an agreement which the parties may waive at any reasonable point before the conclusion of
the proceedings.

For all these reasons Sauser-Hall’s theory may lead to entirely unwarranted results, in that it
gives the ‘chosen’ forum too wide a title to treat arbitral proceedings as it pleases. For example,
constructive choice would legitimize a state in providing for consolidation of arbitral proceedings,
a minority position among various municipal laws.* It would also justify the exclusion of any
other law; so that a subjective arbitrability rule originating in another state would never apply. By
contrast, Mann’s theory was based on the connections between the proceedings and the law called

35 of Bremer Vulkan Schiffbau v South India Shipping Corp Ltd [1981] AC 909, 976 (HL).
% Thus Paris, 14 May 1959, [1959] D 189; Scherk v Alberto-Culver Co, 417 US 506, 519 (1974).

37 Thus, Articles 8, 9, and 10 of the Resolution (above, note 29) subject the issues of composition, internal pro-
cedure, and jurisdiction of the tribunal entirely to the law of the seat of the arbitration.

*® Sauser-Hall, above, note 32, at 532. See also the 1957 Resolution (above, note 29), Article I.
¥ See, eg, Batiffol, [1957] Rev Arb 110, 111; Lalive, [1976] Rev Arb 155, 159.

% See, eg, Mayer, (1989-V) 217 RdC 319, 390.

“!" See below, Chapter 3, text to note 12.

%2 See Jarosson in Etudes Bellet (1991) 245, 260-79.

# See the debate between Jarvin, (1987) 3 Arb Int 254; and van den Berg, ibid 257.
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upon to regulate them, which does leave a greater margin for other connected laws (a discussion
Mann did not enter).

The discussion here also shows that an analysis of the juridical nature of arbitration provides no
help in determining the lex arbitri. The now current theory, which conceives arbitration as a hy-
brid between contract and adjudication, is descriptive rather than normative.** And so it should be,
especially in the field of international arbitration, for only functional necessities—and no a priori
thinking—are considerations crucial to conflicts issues. A more honest variation of the imputed
choice rationale would therefore directly ascribe to the parties the intention to localize their arbi-
tration (ie, their contract) to the state of the proceedings, without resorting to an analogy with pro-
rogatio fori.*> A more elaborate construction has been offered by Professor Schlosser, who argued
that the place of characteristic performance of the agreement to arbitrage is the state of the seat.”’
(This is an argument for the law not the courts of the seat.) Some of the arguments made in sup-
port of the place of performance are at first blush transposable to arbitration,47 but if that concep-
tion is followed to its logical conclusion an explicit choice of law would defeat the presumption
for the law of the seat, for it is only a presumption in general conflicts of laws.

The choice-of-forum construction is also significantly weakened in all those cases where the ar-
bitration agreement leaves the seat to be determined by the party who initiates the proceedings or
by the arbitrator or by the supervising institution. There would be no legal objection to a construc-
tion that the arbitrator’s choice emanates from an explicit or implicit power conferred by the par-
ties, but it would be entirely artificial to consider this a true choice by the parties.48 And such
situations occur in practice so often that it would not be cogent to brush them aside as peripheral
or ‘pathological’.

The two seat theories differ little in practice. Their conceptual fundamentals diverge, in that Mann
stressed the imperative character of the lex loci regardless of party expectation, while Sauser-Hall
imputed an intention to prorogate the jurisdiction of the courts of the seat, and the application of
the law of that state followed from that imputation. Both theories sought to create a true lex arbi-
tri, an organizing principle. Further, both theories sought to concentrate jurisdiction in one forum.
The problem is that both theories are carved in stone and give too loose a rein to the seat to apply
its own substantive law; in other words, neither theory recognizes that there are substantive limits
to that jurisdiction even within subject-matters that it keeps for itself (such as procedural
organization of arbitral proceedings). In other words, both theories pay insignificant attention to
the contractual origin of arbitration, and the multiple contacts of an international arbitration in

* See notably Grigera Naon, Choice-of-Law Problems (1992) ch I; Jarrosson, La Notion d’Arbitrage (1987);

Lew, Applicable Law (1978) ch II; Rubellin-Devichi, L ‘Arbitrage (1965).
*> Thus Mustill, (1992) 58 JCI Arb 159, 166; Hirsch, (1979) 34 Arb J 43, 46; Lew in The Place of Arbitration
(1992) 78, 83; Schnitzer, Handbuch 11 (4th edn, 1958) 881-5. Similarly, it has been argued that the law appli-
cable is that of the seat of the arbitral institution: Schottelius, Die internationale Schiedsgerichtsbarkeit
(1957) 70-2.
Schlosser, (1991) 7 Arb Int 227, 235-8. He later argued however that the place of performance is generally an
inappropriate jurisdictional basis: (1991) 74 Riv DI 5, 28-31.
“7See notably Batiffol, Les Conflits des Lois (1938) 74-80.
% Klein, (1958) 37 RCDIP 256 and 479, at 283 sees there an ‘unacceptable retroactivity’. In ICC 3916/1982,

(1984) 111 JDI 930, the tribunal noted the ‘faible connexe’ between the dispute and the seat, which was cho-
sen by the ICC ‘uniquement par convenance et indépendamment de tout choix des parties’.

46
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tractual origin of arbitration, and the multiple contacts of an international arbitration in particu-
lar.*

III. LEGAL LOCALIZATION

Although the seat theory in its various forms has dominated legal thought, certain other criteria of
attachment (or, which is the same, nationality of awards) have also been proposed in academic

writings. Because of their limited importance in theory and practice, they will be outlined very
briefly.

A. The Procedural Law Criterion

This criterion was first proposed by Professors Brachet and Riezler,”® and its main contemporary
proponents were Ernst Mezger and Professor Habscheid.”' The difference between this theory and
the seat theories is essentially one of perspective. According to the former theory, the law appli-
cable to arbitration as a whole is the law whose procedural provisions were chosen by the parties;
according to the latter, procedural law follows the choice of seat.

Though the premise—autonomy in the choice of law>>—is sound, the criterion itself is concep-
tually flawed, in that it makes an impermissible extrapolation from domestic arbitration. It pro-
ceeds on the basis that arbitration law is essentially procedural in nature, which is largely true in a
domestic context where no conflicts issues arise and one is already within a given system of law,
but not true in an international context, where the conflicts-of-laws issues span a wider range.>’
Even if it be accepted that the procedural law applicable or applied is the characteristic trait of the
arbitral process, in the sense that it would carry with it the whole arbitration law of a given state™
(which is a tenable but strained construction), the criterion is fraught with practical problems. As
will be seen in Chapter 4, parties rarely make a choice of procedural law. In those circumstances,
the theory would say that the seat of the tribunal should be considered as the primary, if not irre-
buttable, indication of a tacit choice of procedural law.>® This construction is in all material re-
spects identical to the forum-clause construction criticized above. It furthermore practically means
that in the vast majority of cases the law of the seat will in fact control. In any event, certain pro-
ponents of the procedural law criterion seemed to concede that the public policy rules of the seat

“ Historically, both the sovereignty of the realm (see Vischer in Liber Amicorum Droz (1996) 499, 501, with

references) and an implicit choice (Batiffol, below, note 100, 64) have been used in support of the application
of the lex loci contractus to the validity of the contract, a theory now abandoned.

0 See Brachet, De I'Execution (1928) 12; Riezler, IZPR (1949) 616. Professor Morelli was probably referring
to procedural law when he referred to the law from which an award draws its legal effect or efficacy (‘de-
sume la sua efficacia’): Morelli, Diritto Processuale (2nd edn, 1954) 348-9.

5" See Mezger in Mélanges Maury 1 (1960) 273, 286-91; (1970) 59 RCDIP 171, 177;in International Trade Ar-
bitration (1958) 229; Habscheid, (1957) 20 ZZP 25, 35-43. See also Towpixé, (1989) 20 A 718, 735-43;
Kokkini-Iatridou, (1959) 12 RHDI 119, 119-21.

52 Thus Rubino-Sammartano, International Arbitration Law (1990) 21-4 and ch 14; (1988) 5:3 J Int Arb 85.
33 Thus, in Swiss common law (ie, prior to the introduction of the Concordat and later the LDIP), arbitration

was a procedural discipline, subject to cantonal law: TF, 41 Il ATF 534; and this included the arbitration
agreement too: TF, 101 11 ATF 168, 171.

5 In ICC 4604/1984, (1985) 112 JDI 973, 976 the tribunal exclusively applied Swiss law to arbitrability, inter
alia because Swiss law, as the law of the seat, applied to procedure and arbitration is as a whole of procedural
nature.

See, eg, Loussouarn & Bredin, Droit du Commerce International (1969) 99-100; Batiffol, above, note 39;
Motulsky, Ecrits 11 (1974) 381, 384.
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should always be respected.’® It would thus be more coherent to argue that the law of the situs is
indeed relevant in the absence of party choice, supplying procedural (and other) rules, a titre sup-
plétif.57 Taking that proposition to its logical conclusion would mean that there does not need to
exist a ‘law of the arbitration’ as such, but only a fall-back legal system. From that perspective,
municipal law intervenes merely by way of assistance, and the concept of ‘nationality’ of awards
becomes redundant.

The criterion is subject to criticism from a practical viewpoint too, and a pair of hardly reconcil-
able decisions of the US Supreme Court demonstrates that. In the first decision the court held that
the parties may by agreement subject their arbitration to state law requirements (in casu more
stringent).”® This was justified not as a waiver of the Federal Arbitration Act but as a permissible
derogation from its provisions, within the (unwritten) limits of that act. The crucial clause pro-
vided that the ‘agreement to arbitrate ... shall be specifically enforceable under the prevailing ar-
bitration law’, which had been construed by the state courts as submission to their state’s law. The
Supreme Court’s ruling on the validity of such submission rests on the construction lain on the
arbitration clause, because that finding was considered non-reviewable.”® In a later case, the mat-
ter before the court was what sort of choice-of-law clause would effect submission to state law.”
An award was made in Illinois under certain arbitration rules, on a contract containing a New
York law clause. The arbitrators awarded punitive damages to the appellants before the Supreme
Court, and the award was annulled by the District Court, upheld by the Court of Appeals, on the
ground that New York law did not authorize arbitrators to award punitive damages. The Supreme
Court sensibly held that the choice-of-law clause ‘encompass[ed] substantive principles that New
York courts would apply, but [did not] include special rules limiting the authority of arbitrators’.'
The reasoning of the court is in many ways roundabout, but in a distilled form it is authority for
the proposition that a choice-of-law clause must be presumed not to include arbitration law.** If
that is correct, as would be confirmed by arbitral and judicial practice around the world, it is a
proposition that cannot easily sit with Volt.** Those two judgments show that choice-of-law
clauses can be misinterpreted—or, worse, manipulated—to produce surprising results. There is
more evidence of that in the next subsection, but the point is that except in the rare case of un-
equivocal choice of procedural (or arbitration) law, criteria and theories relying on choice-of-law
are unworkable.

% Mezger went even further to accept a choice of (procedural) law only to the extent that the law of the seat

would sanction it: Mélanges Maury, above, note 51, 291. The question which is posed then is whether those
public policy provisions would be enforced by the courts of the procedural law chosen or whether the courts
of the state of the seat would have concurrent jurisdiction, at least to enforce those provisions.

57 ¢f Comité Frangais de I’ Arbitrage, [1957] Rev Arb 34, 49; and ICC Rules (1955), Article 16.

% Vol Information Sciences, Inc v Board of Trustees of Leland Stanford Junior University, 489 US 468 (1989);
followed by Flight Systems v Paul A Lawrence Co, 715 FSupp 1125, 1127 (DDC 1989).

% Volt, 489 US at 479. Indeed, the whole case may be distinguished on that ground alone: Diamond, (1997) 39
Ariz LR 35.

8 See Mastrobuono v Shearson Lehman Hutton, Inc, 514 US 52 (1995).
8! See Mastrobuono, 514 US at 64.

82 Meaning, provisions that impact on the arbitral procedure and competence (styled ‘decisional’ law in the
judgment discussed). For the rule see, eg, Cass Civ Ire, [1989] Rev Arb 51; and the authorities cited below,
Chapter 2, text to notes 36 and 53.

% Thus Mastrobuono, 514 US at 64-72 (Diss Op Thomas J). Further on those two cases see Rau, (1995) 6 Am
Rev Int Arb 223.
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These and other difficulties led to the abandonment of the criterion in the states where it was
adopted.** Nonetheless, the procedural law criterion still has some currency, in the context of Ar-
ticle I(1) of the New York Convention.®

B. The Legal Continuum Theory

The theory’s starting point is that arbitration as a process stems from the agreement to arbitrate,
whose proper law should therefore govern in all respects.66 The veracity of the premise is indis-
putable: an arbitration agreement is a discrete (collateral) agreement, even when it assumes the
form of a clause in a contract (as is so often the case).®” Support for the thesis here discussed may
be drawn from dicta such as the following: ‘/Ljes sentences arbitrales ... ont pour base un com-
promis [et] font corps avec lui et participent de son caractére conventionnel.”®® There is, how-
ever, a powerful objection. The proper law of the agreement to arbitrate will, absent countervail-
ing circumstances, follow the proper law of the (main) contract.”’ (A specific choice in respect of
the arbitration agreement will of course defeat the presumption, but it is of note that in the English
common law the choice of seat is also a circumstance infirming the presumption for the proper
law of the contract.”) It follows that the connections are practically indefensible, and there is no
better demonstration of that than the case-law under the now abrogated Indian Foreign Awards
Act, s 9(b), which withheld the application of the Act from ‘any award made on an arbitration
agreement governed by the law of India’.”’

When in force, the provision was interpreted as circumscribing, indirectly, the scope of applica-
tion of the then-in-force Indian law (which did not define its scope of application).”” The Indian
Supreme Court consistently held that Indian courts could retain ‘overriding jurisdiction and con-
trol’ over proceedings taking place abroad, if the law of the agreement was found to be Indian
law. A choice of Indian law was not difficult constructively to ascertain from the proper law of

64

See below, Chapter 2.1.

See below, Chapter 7.

% See notably Klein, (1958) 37 RCDIP 256 and 479; in Fesigabe Schweizerischen Juristentag 1963 (1963)
145; (1963) 20 ASDI 41 (arguing that arbitration is a chain of juridical acts that must be subject to a single
law, that chosen by the parties). He follows in that respect Balladore Pallieri, (1935-I) 51 RdC 287, 334-55.
See also Coing in FS Schmitthoff (1973) 19; Rubellin-Devichi, L ‘Arbitrage (1965) 98-103; Holleaux, (1956)
35 RCDIP 177; Kpionn-Nikoreronoviov, (1958) 25 EEN 505.

A practical consequence of this conceptual ‘separability’ is that the invalidity of the main agreement does not
of itself divest the arbitrator of jurisdiction; see, eg, Model Law, Article 16(1); Arbitration Act 1996, s 7.

58 Cass Civ Ire, 27 July 1937, [1938] D 1 25.
% See, eg, Sumitomo Heavy Industries Ltd v Oil & Natural Gas Commission [1994] 2 Lloyd’s Rep 45, 57.

™ See below, Chapter 2, text to notes 67-72.

7 Foreign Awards (Recognition and Enforcement) Act, 1961, s 9(b). The Act gave effect to the New York
Convention. The crucial provision has now been abrogated by the Arbitration and Conciliation Act, 1996,
Part 1. The corresponding provision of Pakistani law is Arbitration (Protocol and Convention) Act
(V1/1937), s 9(b). Those provisions originate in the English Arbitration (Foreign Awards) Act 1930, s 6(b),
re-enacted as Arbitration Act 1950, s 40(b) and kept in force by Arbitration Act 1996, s 99, which provisions
enact the 1927 Geneva Convention. For an analysis and a critique of the original provision see Kerr, (1997)
13 Arb Int 121.

2 See Arbitration Act, 1940.
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the main contract.” Theoretical arguments were made to sustain the provision and the practice
under it,74 but it is clear that no legal construction can create a nexus where there is plainly none.”

A related approach, based again on a choice of law governing arbitration as a whole, would
avoid such pitfalls by deducing such choice from the procedural law chosen.”® The practical result
would be to apply the law of the seat as the prime indication of the procedural law chosen—which
attracts the objections made above in respect of that construct. In fact, a branch of the continuum
theory would localize the proceedings in the law of the state in which arbitration is held, that be-
ing the state of performance of the particular arbitration agreement.77 In conclusion, the legal con-
tinuum approach practically leads to results which are either untenable or indistinguishable from
those under other theories.

C. The Displacement of Jurisdiction Criterion

It has been proposed that the lex arbitri should be the law of the court which would have jurisdic-
tion on the merits in the absence of an arbitration agreement.”® The premise seems to be that arbi-
tral proceedings will result in a judgment which excludes, and thus assumes the place of, a judg-
ment of a certain domestic forum.” Whilst such a conception may be tenable for purely domestic
arbitration, transposed to the international plane it proves analytically and practically flawed. The
theory’s starting point is a hypothesis which the parties have explicitly excluded, namely the
competence of any and all courts. Further, international jurisdiction may rest on a multitude of
connecting factors. Thus, in disputes containing numerous foreign elements, a number of states
would be able to assume jurisdiction over the related proceedings and awards—an obviously unat-
tractive prospect. Similarly, the criterion here discussed could take account of traditional connect-
ing factors only, and yet international jurisdiction in contractual disputes is in the majority of
cases based on prorogation clauses. Finally, the theory could not apply to disputes which are not
cognizable by courts because the parties opted for ex equo et bono settlement.

A number of other possible laws have been proposed in academic writings, such as that of the
state of the court with which the award was lodged, the state where service of process was made,
and the domicile or nationality of arbitrators.*® Those theories failed to muster support in either

3 See 0il & Natural Gas Commission v Western Co of North America 1987 AIR (SC) 674; National Thermal
Power Corp v The Singer Co 1993 AIR (SC) 998. Sumitomo Heavy Industries Ltd v ONGC Ltd 1998 AIR
(SC) 825 is based on a more roundabout, but equally specious, construction. And for Pakistan see Rupali
Polyester Ltd v Bunni 1994 P1D (Lahore) 525.

74 See Deshpande, (1992) 9:4 J Int Arb 51; (1991) 8:3 J Int Arb 77; (1991) 7 Arb Int 123, 126-7 (arguing that
the law of the arbitration agreement gives an award its binding force); and contra, eg, Ebb, (1990) 1 Am Rev
Int Arb 364, 375-7.

See International Standard Electric Corp v Bridas Sociedad Anonima Petrolera, 745 FSupp 172, 175
(SDNY 1990).

6 See KohaPpo, H Evvoia ¢ AModarric Awutnuikic Andpaons (1982) 107-8.
7 See Szaszy, International Civil Procedure (1967) 588-603, in particular at 602-3; cf above, note 45.

78 See Anzilotti, (1906) 1 Riv DI 467; Kohler, Gesamelte Beitrige (1898) 118, 189; cf recently Koussoulis,
(1996) 49 RHDI 479 (arguing that international arbitration is that which excludes the international jurisdic-
tion of courts). Lalive, in International Arbitration 60 Years on (ICC Publication No 412, 1984) 317, 320
more cautiously accepts concurrent jurisdiction of those courts. Contra, eg, Guldener, Schweizerisches Zivil-
prozessrecht (2nd edn, 1979) 599-600.

7 of Meacham v Jamestown, F & CR Co, 211 NY 346, 352 (NY 1914): *An agreement that all differences aris-
ing under a contract shall be submitted to arbitration relates to the law of remedies, and the law that governs
remedies is the law of the forum.’

80 See on such theories generally Szaszy, (1966) 14 AJCL 659, 662-5.
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literature or practice, and can here be given short shrift. However, many of the observations made
in the preceding sections would apply mutatis mutandis to such theories too.

IV. APPROACHES TO DELOCALIZATION

Within the broader doctrinal school of delocalization one may discern two distinct trends. The
first would be that arbitration is a contractual animal, whose validity is a relative matter, as for
any other contract. Thus, no single municipal legal order has exclusive title to validate an arbitral
award; conversely, no conclusive determination of the validity of an award is necessary. Its bind-
ing force depends on the leges of the fora whose assistance is sought for enforcement. The second
trend would proceed on the premise that the validity of international arbitration may be deter-

mined by reference to a ‘transnational’—that is, neither national or international, but in the mar-
gin of either—law.

A. Transnational Arbitration

It seems that the first academic writer to have made such a suggestion was Professor Fragistas.®'

That author argued that in international arbitration (as defined by conventional foreign connec-
tions, such as nationality) the parties are not only free to make a choice of applicable procedural
and substantive law for their dispute, but also to entirely detach the arbitration from national law,
and directly subject it to international law.** The novelty consisted in allowing exclusively private
parties to arbitrate in accordance with international law. The view remained rather isolated, but it
did stimulate a discussion on whether an arbitration can ‘échappe[r] a l’emprise de tout droit na-
tional’ and be directly submitted to a legal order other than a domestic one.* One does now know
that international law leaves the regulation of international arbitration to individual states, and this
concerns in particular the remedies to be exercised against arbitral awards.*® As an inescapable
consequence, international law cannot permit private parties to escape the jurisdiction of munici-
pal courts. (This does not apply to states, international organizations, and state entities; on which
see Chapter 5 below).

A more contemporary approach would see international arbitration as potentially subject to the
aggregation of general principles of commercial law and the usages and customs of the mercantile
community collectively called lex mercatoria.®’ The debate over the lex mercatoria has been rag-

8l Fragistas, (1960) 39 RCDIP 1; elaborating on Goldman, [1956] Rev Arb 115 (arguing that international arbi-
tration is necessarily detached from any and all national laws). See also Kitagawa in Liber Amicorum Domke
(1967) 133 (arguing that the law of the seat is inapplicable, but the fundamental principles of procedure are
necessarily applicable); Tallon in The Sources (1964) 154, 155-8 (for the reserved position that anational ar-
bitration is acceptable so long as the award is enforceable).

82 Fragistas, above, note 81, (1960) 39 RCDIP at 14-7. A milder version of that position was offered by the
same author, sitting as sole arbitrator in ICC 1040/1959, where he held that the submission to ‘the arbitration
of an International Institution such as the ICC expresses the will of the parties to place their litigation on the
international level and to allow a truly international arbitration taking place beyond all national jurisdictions
...” (quoted by Lew, above, note 44, 82).

8 Supporting the proposition: Gentinetta, (1965) 84 ZSR 139, 162-75; (1969) 15 RIW 46 (conceding however
the public policy provisions of the seat); Die Lex Fori (1973) 141-236; Renggli, Die Grenzen (1955) 25;
Carabiber in Eranium Maridakis 111 (1964) 3, 16-8; Bockstiegel, (1997) 54:2 DRJ 24 (tentatively).

8 See below, Chapter 3.V.
85 For such a wide conception see Lando, (1985) 34 ICLQ 747.
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ing for at least three decades and is not settled yet.g6 Arbitral practice would seem to admit of it,
typically to temper the application of the law applicable by normal conflict-of-laws rules. Practice
would also support the existence of generally accepted rules of conflicts of laws. But the view
according to which the lex mercatoria can be the lex arbitri remains isolated.’’ This should re-
main so for a number of reasons. The substantive lex mercatoria rules derive their efficacy from
arbitral awards applying such rules and from court judgments permitting enforcement of such
awards. By contrast, when court intervention is requested, it is requested precisely because the
court will apply its law and exercise its authority on the parties; in other words, because it has
imperium. The force of this observation is not really lessened by the fact that in only a small mi-
nority of cases do parties request enforcement from courts,ﬂ8 for the law should cater for all cases.
Perhaps the premise of a mercatorist is that international arbitrators should not be constrained by
national law in shaping the proceedings, but always be constrained by principles of law univer-
sally accepted as imperative (truly international public policy). If that is so, the lex mercatoria is
the wrong device. Procedural freedom should certainly be established, but the lex mercatoria is
neither the foundation of such freedom® nor does it contain rules sufficiently detailed to regulate
the proceedings. (Even if the latter proposition is wrong, the former is decisive.) Further, truly
international public policy is public policy not through the intervention of the mercantile commu-
nity but because it reflects the fundamental notions of morality and legality of the community of
nations. The mercantile community itself has very little regulatory force. Its interests are doubtless
to be taken into account by the legislator, but it has no separate legislative status.

It is a question of taste, perception and, above all, empirical observation that this thesis cannot
undertake, whether an arbitrator should be obliged to construct his procedural framework from
scratch. It is of course a fact that most arbitration laws do not contain specific procedural rules,
even by way of guideline. But it is not an enviable position for the arbitrator to start with a blank
sheet, without even the benefit of fundamental procedural principles such as impartiality and
equality. This is to a certain extent the situation in inter-state arbitration,”® but the analogy is mis-
placed.”’ First, procedural flexibility is essentially due to state sovereignty: procedural rules may
be imposed on states no more than the competence of a tribunal.”> Secondly, if in inter-state arbi-
tration the resources, skills, and necessary co-operation between the parties are readily available,

% From the abundant literature see notably Carbonneau, Lex Mercatoria and Arbitration (1990); Dasser, Inter-
nationale Schiedsgerichte und Lex Mercatoria (1989); De Ly, International Business Law and Lex Mercato-
ria (1992); Fouchard, [1973-1975] Tr Com Fr DIP 71; id in Etudes Goldman (1982) 67, Gaillard, (1995) 122
JDI 5; Goldman, (1964) 9 APD 177, id, (1979) 106 JDI 475; Goode, (1997) 47 ICLQ 1, Kassis, Théorie Gé-
nérale des Usages (1984); Lagarde in Etudes Goldman (1982) 125; Mustill in Liber Amicorum Lord Wilber-
force (1987) 149, 172-183; Osman, Les Principes Généraux (1992); Schmitthoff, Select Essays (1988) ch 3.

%7 See Smit, (1989) 63 Tul LR 629, 632; (1991) 65 Tul LR 1309; Derains, [1973] Rev Arb 122, 146-9 (who
seems, however, to regard this as a theoretical possibility).

88 According to Lew, The Financial Times, 16 February 1989, only 10% of ICC awards end up being enforced

by court order.

% But see, eg, David in FS Ficker (1967) 121, 124-5; Arbitration in International Trade (1985) 304-7. Contra,
eg, Wilner, (1965) 19 Rutgers LR 646, 649; and more generally Batiffol, (1957) 3 APD 71 (will may localize
a legal relationship but not in itself be the governing law).

% See below, Chapter 5.11.2(a).

°' The analogy is used by Gentinetta, above, note 83 and Eisemann, [1973-1975] Tr Com Fr DIP 189 (the lex
arbitri should be composed from general principles of law). See also Lalive in The Internationalisation of In-
ternational Arbitration (1995) 49, 51; and more generally Wengler in FS Rheinstein 1 (1969) 299, 319.
Schlesinger & Giindisch, (1964) 28 RabelsZ 4, 33-44 suggest a comparative method for choice-of-law in par-
ticular, subject however to the law of the controlling court(s).

%2 von Mangoldt, (1980) 40 ZabRV 554, 557.
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no such assumption should be made in respect of run-of-the-mill commercial proceedings. Fi-
nally, centuries of inter-state arbitration have given us very few backbone rules (again, impartial-
ity and procedural equality), but it is uncertain whether those rules are international both in origin
and function, or international merely by borrowing from municipal law.”® Thus, while practice
can hammer out a customary procedural law,94 one does not see why the wheel must be rein-
vented. Why should laborious comparative research be undertaken to demonstrate, for example,
that limitation of actions is a principle of law universally accepted?” And, further, how much do
such statements advance the resolution of a case? In the submission of this author, creating an ad
hoc procedural code, while to a certain extent always necessary, should in principle be a solution
of last resort. Thus, a municipal law which contained dispositive but detailed procedural rules for
arbitration would be entirely welcome.”

Similar observations would counter the proposition that an arbitrator should create his lex arbi-
tri from the aggregate of the laws having a ‘significant relationship’ with the dispute, including
the lex causce.”’ Resources permitting, such dépegage would be of course entirely acceptable. In
fact, it is almost standard practice for arbitrators to create their choice-of-law rules in that way,
even before municipal law adopted a disinterested attitude in respect of choice of law.”® However,
conflicts rules are general and abstract propositions which have to a great extent become uniform
through international conventions and practice. Procedure, on the other hand, is contained in sub-
stantive rules, which may considerably differ from state to state. This is to say that the compara-
tive process is in the latter case a significantly more extensive enterprise. More importantly, the
proposition does not answer the crucial question, namely which law must prevail if the connected
laws conflict with each other. Single-jurisdiction constructions, and the seat theories in particular,
are unambiguous and practical in that respect: the law of the jurisdiction having annulment au-
thority. On that ground alone, they are more satisfactory.

These remarks are a convenient introduction to a similar but more sophisticated theory. An es-
sential objection to any home-brew law is that it lacks the authorities to enforce it, and this is a
very powerful point in procedural law.” This is the practical aspect of the legal principle that pri-
vate parties cannot arrogate themselves the role of the legislator: they can of course as a matter of
contract agree as they wish, but no stipulation will be backed up by state authority unless recog-
nized as legal under the law of that authority.'® Similarly, there is no pre-existing autonomy to

% ibid 557-61. See also Favoreu, [1965] 11 AFDI 233 (describing the development of procedural practices); cf
Wiihler, (1999) 2 JIEL 249, 267.

% Some general principles of arbitral procedure are listed in Chapter 4.1II, of which most were known in mu-
nicipal law and the practice of international tribunals.

%3 See Sarropoulos v Bulgaria (1927) 7 TAM 47, 51.

% Lew, above, note 44, 253 argues however that such considerations are insufficient to attach arbitration to a na-
tional law when the parties have opted for anational arbitration. This does not weaken the proposition of this
thesis on this point; see further below, text to notes 122-127.

°7 Danilowicz, (1986) 9 Hastings Int & Comp L Rev 235, 254. The jurisdictions having a ‘significant relation-
ship’ are those of the domiciles of the parties, the situs of the property or performance of the contract: ibid.

% See notably Derains, [1972] Rev Arb 99.

% For arguments on effectiveness see Berger, (1993) 4 Am Rev Int Arb 1; International Economic Arbitration
(1993) 480-9; De Ly, (1991) 12 Nw J Int L & Bus 48. Lord Mustill derives from that thesis the inevitability
of the application of the law of the seat: Mustill, (1989) 17 IBL 161, 162.

1 4min Rasheed Shipping Corp v Kuwait Insurance Co [1984] AC 50, 65 (HL); Cass Civ Ire, 21 June 1950,
[1952] S 1 1; E Gerli & Co v Cunard SS Co, 48 F2d 115, 117 (2d Cir 1931); Heuzé, La Réglementation
(1990) 71-4; Batiffol, Les Aspects Philosophiques (1956) 75.
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. . 101
choose the law of a contractual relationship; choice is simply given effect to retroactively.

Thus, arbitration subject exclusively to party will gua law would exist only under a law that dele-
gates regulatory power to the parties.'”

Arguments to that effect have been made by Professors Goldman, Fouchard, and Lalive. Their
thesis is in effect that international law, as evidenced in municipal law, international treaties, and
arbitration rules, affords parties the freedom to shape their arbitral proceedings subject only to
truly international public policy.'” The thesis relies heavily on Article V(1)(d) of the New York
Convention, which does rank party autonomy higher than the law of the seat. However, Article
V(1)(d) cannot be read in isolation: as Chapter 7 of this thesis argues, it has the limited effect of
excluding compliance with municipal law as a threshold requirement for the application of the
Convention and gives priority to party agreement to a limited extent. Article V(1)(e) operates in-
dependently of Article V(1)(d), recognizing the international title of the state of the seat to assume
control over arbitral proceedings. This is stronger evidence, against detachment from the law of
the seat. Indeed, on one pragmatic view, this wholly resolves the issue. Recognition of the title of
the state of the seat means that international law subjects arbitration to the law of the seat, insofar
as that legal order would assert its title.'**

Finally, similar observations apply to the suggestion that Article I(1) of the New York Conven-
tion, on non-domestic awards, supplies the parties with the freedom to choose the arbitration law
of a state other than the seat.'” Chapter 7, section II, discusses the provision in detail, but suffice
it here to observe that the concept of non-domestic awards in the Convention purports to enlarge
the scope of application of the Convention, over and beyond awards made outside the territory of
the enforcement forum. It is a blanket reference to the law of that forum, and in no way can it be
construed as directly giving any authority to the parties to choose a law.

B. Delocalization by Contract Theory

A more conventional, and plausible, conception of detachment is by concentrating jurisdiction at
the enforcement forum. One approach would be based on notions akin to forum non conveniens.
The courts of the seat (which would apply their lex fori if they exercised jurisdiction) should pro-
vide a reserve forum, which should remain inert if the parties have provided for the application of
another law and the courts of that state would assume jurisdiction,lo6 or when the parties have

91 Wolff, (1950) 35 TGS 143, 150-2; Lando, (1984-VI) 189 RAC 225, 285-6.

12 That would be the case under French law, which now considers the legal existence of an arbitration agree-
ment a matter independent of any law; see Cass Civ lre, 20 December 1993, (1994) 121 JDI 432. See already
Paris, 25 January 1972, [1973] Rev Arb 158; Paris, 13 December 1975, (1976) 55 RCDIP 907.

193 See respectively: Goldman, (1963-1) 109 RdC 347, Ch I; Fouchard, L ’Arbitrage Commercial International
(1965) 103-4; [1965] Rev Arb 99; Lalive, (1967-1) 120 RdAC 569, 610-59, especially at 649. Professor Lalive
adopted the same view judicially in ICC 1512/1970, quoted below, Chapter 7, text to note 73. Support may
be drawn from two US cases cited below, Chapter 2, note 124.

1 Thus Redfern & Hunter, Law and Practice (3rd edn, 1999) 78-93; Nygh, Choice of Forum and Laws (Forum
Internationale No 24, 1997) 3-7, 23-4; Bockstiegel in FS Oppenhoff (1985) 1; Sandrock, (1992) 3 Am Rev
Int Arb 30, 45-6; Craig, above, note 3; (1985) 1 Arb Int 49, 69-78; Jarvin in Contemporary Problems (1987)
50, 61; Wetter, above, note 5, 285-6; Moura Vicente, Da Arbitragem (1990) 73-97; van Houtte, (1980) 57
RDIC 285, 291; Arnaldez, (1993) 120 JDI 858, 868-9; Bond, (1992) 8 Arb Int 83, 84; Melis in Planning Ef-
ficient Arbitration Proceedings (1996) 355, 361; Van Niekerk, (1990) 2 SA Merc LJ 117, 134-49. The prag-
matic argument is not de lege lata denied by the proponents of delocalization: Paulsson in Handbook of Arbi-
tration Practice (1998) Part 10, at 557, Mayer, above, note 40; van Compernolle, (1989) 66 RDIC 101, 101-
9.

105 Lalive, above, note 78, 320.

186 That latter proviso aims to avoid denial of justice.
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simply made a forum agreement.'®” This is plausible, but it never caught on. The problems associ-
ated with it are threefold. First, if the courts whose law the parties or arbitrators designated as ap-
plicable are better placed to apply that law, the courts of the seat are more conveniently situated
effectively to supervise and assist the proceedings as a whole, and adjudicate ancillary claims aris-
ing out of the proceedings.108 Secondly, it requires an expensive and time-consuming inquiry to
the other candidate court. Often, no safe prediction of whether the courts of another state will as-
sume jurisdiction is possible. Moreover, courts do not answer questions, they resolve disputes. So
an annulment action there will be necessary, while the court first seised would have merely stayed
the action. Such alternatives were mooted, and rejected, during the preparation of the Model Law,
and there is no reason to accept them here.'” Similarly, the courts of the seat could decline juris-
diction on general forum non conveniens grounds when the award is intended not to be made un-
der their law, or any law at all for that matter.

That suggestion would lead to an impermissible denial of justice when no other forum would be
available, so one is back to step one, namely determining that forum. Moreover, the enforcement
court could (erroneously, but it still could) in such cases consider the award as anational and not
enforceable under the New York Convention. Finally, supervisory jurisdiction was never consid-
ered discretionary or excludable by agreement without specific provision in the law, no doubt be-
cause it was never regarded as ordinary jurisdiction over a contract. This notwithstanding, the
point is de lege lata valid, and exclusion of court jurisdiction is now available in a number of ju-
risdictions, as will be seen in the next chapter.

Another approach would shift the decisive role from the annulment forum to the enforcement
forum.''® The theoretical foundations of such construct have been fully expounded by Paulsson.
In his view, arbitration is a contractual species, which a priori has no nationality at all; indeed it
can have no such label.'"! The validity of the arbitration is taken from what may be called a ju-
ridiction de reception, that is, a legal order from which recognition is requested.''? This would
inevitably lead to a ‘multilocalization’ of arbitral awards, a position conceptually tenable, but
practically unattractive,'" since it obliges a party feeling aggrieved to defend recognition or en-
forcement potentially all over the world.'"* (No particular legal interest is required for the admis-
sibility of an application to enforce an award.) Moreover, the aggrieved party will have to follow
the award creditor, not being able to initiate the process itself. And, finally, when that party ob-

197 See Hjerner in Hommage Eisemann (ICC Publication No 321, 1974(3)) 61, 71-3; Bajons in FS Kralik (1986)
3, 19-22.

198 This is fully discussed below, Chapter 2.II; cf on concentration of persons involved in one jurisdiction as a
factor of forum conveniens Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460, 485-6 (HL).
1% See Chapter 2, text to note 113.

10 See already Robert in Liber Amicorum Domke (1967) 226. Dicta in support in, eg, Paris, 9 December 1955,
[1955] Rev Arb 101.

"1 A number of authors have stressed that “nationality’, implying an exclusivity of the law granting such nation-
ality, is inappropriate for arbitral awards, as it is for contracts: Fragistas, above, note 81, 2; Smit, (1989) 63
Tul LR at 644-5; Aubert, (1958) 37 RCDIP 367 (arguing that the notion of ‘seat’ is inappropriate); Bartin,
Principes 1 (1930) 603.

"2 See Paulsson, (1981) 30 ICLQ 358; (1983) 32 ICLQ 53; in Contemporary Problems (1987) 141; [1980] Rev
Arb 441, 484-7.

"3 See Mayer in The Internationalisation of International Arbitration (1995) 37, 46; but see Toope, Mixed In-
ternational Arbitration (1990) 41-4.

14 Similarly Derains, [1986] RDAI 109, 114 argues that the challenging party should have the benefit of the
choice of forum.
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jects to the case having been dismissed by the tribunal for want of jurisdiction, the proposition
would lead to a denial of justice.'”

A more limited claim is also made by certain authors, namely that in certain circumstances an-
nulment should be discarded by the enforcement forum. Legal certainty over the validity of an
award is perhaps not sacrosanct, and this author’s suggestions in later chapters reflect that view.
But the practical interests of the business community surely lie with a legal construction offering
as much as possible one-stop litigation and effective protection. There is no evidence to suggest
that businesspeople treat awards as contracts, valid here and invalid there; on the contrary, con-
tracts tend to be either valid or invalid everywhere, because of the universally admitted principle
of autonomy in the choice of law. And, in any event, proving an arbitration invalid imposes quite
a different evidentiary burden than doing the same for a contract.

Professor Park’s views should be mentioned at this point. Park concedes both the holistic con-
cept of the lex arbitri and the territorial pretensions of the law of the seat.''® He argues, however,
that the functions of the local law are limited: ‘Control by the lex loci arbitri ... should be limited
to ensuring respect for the traditional standards of fairness, the limits of the arbitral mission and
the rights of third parties.”'"” This would be delocalization by way of exception or delocalization a
[’envers. This author concurs, but would suggest that it is important to (a) explain why the title of
the law of the seat is so circumscribed; (b) define the content of that postulate; and (c) examine
how a breach thereof can be sanctioned by other fora. The following chapters attempt just that.
Meanwhile, the precise mechanics and rationale of delocalization through enforcement are dis-
cussed extensively in Chapter 6, which deals with certain recent developments which have blown
life in the construct.

V. CONCLUDING REMARKS: DESIDERATA

It has thus far been demonstrated that it is not axiomatic that an arbitration should be exclusively
attached to the legal order of the place of the proceedings. The only municipal legal order which
would be entirely justified in assuming jurisdiction over international arbitration would be that to
which the parties submitted their proceedings in an unequivocal fashion. On the other hand, to
determine whether the parties ‘have expressed in an unequivocal way their wish to obtain an arbi-
tral award subject to the judicial sovereignty' ° of a certain state an award, will in most cases lead
nowhere. From a mere designation of seat it is impossible to conclude whether the parties in-
tended submission to the law of the agreed seat, at least in the ordinary case where the arbitral
rules are international by vocation rather than attached to a particular state,119 such as certain East
European rules (see Chapter 4). Even if it would be possible empirically to establish that, as a

"5 park, (1989) 5 Arb Int 230, 234.

116 See Park, (1983) 32 ICLQ 21; (1988) 82 AJIL 616, 627-31. See already Carabiber, (1960-I) 99 RdC 119,
158-60.

"7 park, (1983) 32 ICLQ at 51. Park and Paulsson agree that in other circumstances the law of the seat ceases to
control; see Park & Paulsson, (1983) 23 Va JIL 253, 259.

"8 TC Vaud, (1958) 106 JdT III 107.
"' For that exception see Mustill & Boyd, The Law and Practice (2nd edn, 1989) 64.
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general practice, seat implies choice of law,120 that would neither answer whether it should be

possible to opt out of that law nor would it say much about the proper functions of that law.

The preceding sections have shown that while a territorial argumentation is inappropriate, all
other constructs are either lacking in cogency or impractical or, finally, producing results indistin-
guishable from the territorial theory. It is much more appropriate, it is submitted, to construct a
jurisdictional theory, as opposed to a theory based on the law applicable, which will apportion
jurisdiction in a practical and effective way.'?' The point is that while the law of the state in which
the proceedings exclusively, predominantly, or nominally take place can make no absolute claim
to regulate those proceedings, discarding that place as a forum takes away from the parties the
natural forum in which to seek legal protection. The seat of the arbitration lends itself for such
purposes, but as will be shown in the next chapter the notion of ‘seat’ is entirely legal and may in
certain circumstances be devoid of factual foundation. That would leave us with the task of defin-
ing the concept and determining the limitations attendant to its nature (in Chapter 2).

This observation does not detract from the fundamental proposition that the parties are the mas-
ters of the arbitral process and not a priori subject to any law. The recent Resolution of the Institut
on mixed arbitration'* fortifies this conclusion. The rapporteurs accept the premise that there can
be no legally relevant connection created upon a geographical link, because there is no ‘perma-
nent geographical or governmental relationship with a given national legal system’.'” From this
point on this author would beg to differ, for the rapporteurs envisage that the legal force of an
award is drawn from the legal order called upon to enforce it and that, quite independently of that,
the international merchant community gives international arbitration a binding character.'** How-
ever that may be, the substantive content of the Resolution is, it is respectfully submitted, entirely
sound. It is premised on the principle that ‘an arbitral tribunal’s duty to act pursuant to the agree-
ment from which its authority derives sets the limits within which concemn for the award’s en-
forceability in a given jurisdiction can appropriately influence the result to be reached’.'® This
principle is elaborated upon in the following provisions:

Article 1
Arbitrators derive their authority and powers from the parties’ agreement ....

Article 6
The Parties have full autonomy [subject to Article 2] to determine the procedural and
substantive rules and principles that are to apply in the arbitration. In particular, (1) a
different source may be chosen for the rules and principles applicable to each issue that
arises and (2) these rules and principles may be derived from different national legal

120 There is sharp disagreement on that point; contrast the authorities cited above, note 45, with von Mehren &
Jiménez de Aréchaga, (1989) 63i Ann IDI at 194-5. Furthermore, the ICC Court of Arbitration shows a
marked preference for certain countries (notably France) when determining the seat in absence of party
agreement, but there is no evidence that this is prompted by legal considerations, at least exclusively. Eng-
land has a modern arbitration law but in 1999 it was designated by the ICC only in 2 cases, whereas the par-
ties chose it in 46 cases: (2000) 11:1 ICC Bull at 9.

121 See similarly Samuel, Jurisdictional Problems (1989) 64-6; Derains in Hommage Eisemann (ICC Publication
No 321, 1974(3)) 9, 13-4.

122 Resolution on Arbitration between States, State Enterprises, or State Entities, and foreign Enterprises, (1990)
63ii Ann IDI 324-31. The basic principles of the Resolution apply to international arbitration in general: id,
Preamble, para 4.

'23 yon Mehren & Jiménez de Aréchaga, (1989) 63i Ann IDI 191, 194; id, (1989) 63i Ann IDI 31, 44.
124 See von Mehren, (1990) 5 ICSID Rev-FILJ 54, 57.
125 IDI Resolution, above, note 122, Preamble, para 5.
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systems as well as from non-national sources such as principles of international law,
general principles of law, and the usages of international commerce.

It is suggested that the Resolution should not be read as a jurisdictional guideline. It says noth-
ing on the jurisdiction competent to control international arbitration. What it does say is that arbi-
tration is a matter of contract and need not rely on initial licence by any particular legal order."*
Party arrangements are valid as a matter of general freedom of contract, not arbitration law. In
turn, an arbitrator is bound to effectuate party instructions'>’ even if they will lead to an unen-
forceable arbitration; his duty to arrive at an award, enforceable at law, is conditioned upon the
will of the parties. Judge Noori of the Iran — US Claims Tribunal has stated the principle suc-
cinctly:'?®

There can be no doubt that arbitrations, whether international or between subjects of
private law, derive their mandate and competence from the consent and agreement of
the parties to the arbitral agreement; therefore, it is the parties’ consent that determines
the scope, limits and area of certitude of an arbitrator’s authority and jurisdiction.

If that be correct, then an arbitrator is (a) not defending the interests of any particular legal order
but only offering his services to the parties; and (b) liable as a matter of contract, rather than arbi-
tration law, if he does not follow clear party instructions in order to conform to the law applicable.
This further explains why an arbitrator must look for mandatory rules outside the lex contractus,
even without specific authorization from the lex arbitri, when such rules may impact on enforce-
ment and/or implement truly international public policy.'”> A similar cumulative approach has
been proposed in regard to the procedural rules to be applied: the arbitrator should have an eye on
the enforcement fora as well as the controlling jurisdiction.*® This is doubtless correct, but does
not answer which law should prevail. Therefore, in no way should the Resolution be read as a
statement that international arbitration should not be subject to control by any legal order.”!
Rather, it is a statement on the limits of the title of the competent municipal law and on the stage
at which it becomes relevant.

One must never lose sight of the needs of the international mercantile community. It is believed
that ideally that community would wish arbitration to be a truly universal practice, where the rules
would not fluctuate from one state to another and where parties would not be taken by surprise by
the law that asserts its application and by the substantive content of such law(s). Ideally, the sub-
stantive and jurisdiction rules would be uniform, so that a choice of venue would depend entirely
on practical circumstances relating to the proceedings: location of the goods in dispute; support
and legal services available at the venue; political neutrality; convenience of the parties, arbitra-

% von Mehren & Jiménez de Aréchaga, (1989) 63i Ann IDI 100, 108; Goldman, [1981] Rev Arb 469; Oppetit
in Etudes Bellet (1991) 415; Mayer, above, note 40.

127 See, eg, ICC 1581/1971, (1974) 101 JDI 887; cf the ICC award in Markenwaren v Riccadonna [1967] CMLR
141, 144: ‘the jurisdiction of arbitral tribunals [is] a jurisdiction of pure private interest [sic] and of a contrac-
tual nature founded as it is upon the sole voluntary agreement of the litigating parties.’

128 Watkins-Johnson Company et al v Iran et al, 22 Iran-US CTR 218, 296, para 56 (Diss Op Noori).

129 This is an issue of some complexity; see Lazareff, (1995) 11 Arb Int 137; von Hoffman in Acts of State and
Arbitration (1997) 3.

%% Derains, (1979) 106 JDI 991, 993.
! Such an argumentation by Oppetit, Théorie de I’Arbitrage (1998) 30-2, 84-7.
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tors, and witnesses and so forth."** Regardless of the precise venue, the arbitrating parties would
be certain that certain minimum protection would be granted to ensure due process, but otherwise
their agreement would be respected. Empirical research has shown that the business community
considers the following as primordial features of the controlling forum’s law: (1) that state is party
to the New York Convention; (ii) no appeal on the merits; (ii1) limited discovery; (iv) swift court
proceedings.'>> Moreover, it is clear that an arbitrating party must be presumed to wish for a con-
trolling forum to exist, at least as an option to be excluded by agreement.'** Meanwhile, however,
the ‘suitability’ of the law of the seat remains a primordial consideration, >’ and a legal market for
the ‘best’ arbitral forum does exist. The remaining chapters attempt to reconcile the desiderata of
a practical, effective, and suitable forum with the reality in state and arbitral practice.

132 Enumeration of such factors in UN Doc E/CN.11/TRADE/L.92 (1965) Annex, (1966) 5 ILM 547, 551; and
see the clause in Remy Amerique, Inc v Touzet Distribution, SARL, 816 FSupp 213, 215 (SDNY 1993).

133 Biihring-Uhle, Arbitration and Mediation in International Business (1996) 136-7.

1% This is explored in Chapter 3 below. For the proposition that avoidance of denial of justice is in itself a basis
of (reserve) jurisdiction see Inter-American Convention on the Extraterritorial Validity of Foreign Judg-
ments, Article 1(D).

135 See UNCITRAL Notes, para 22(a).
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Chapter 2

Representative Municipal Laws and
Suggested Model of Arbitration Regulation

The first two sections outline the fundamental characteristics of international arbitration law as a
matter of comparative state practice. The exposition is not intended to be exhaustive; rather, the
aim is to explain the essential trends in the delimitation of competence under, and the substance
of, representative arbitration laws. The third section proposes a comprehensive theory of jurisdic-
tion over arbitral proceedings.

I. LOCALIZATION BY CHOICE OF LAW: ITS SHORTCOMINGS AND ABANDONMENT

One proceeds in an unorthodox order of presentation, to demonstrate the practical weaknesses of
the method.

A. Greece, pre-1999: Half-hearted and Uncertain

Greek law before the adoption of the Model Law' is instructive as to the necessary assortments of
a concept of jurisdiction premised on choice of law. Because the Code of Civil Procedure contains
no definition of ‘foreign’ and ‘domestic’ arbitrations and awards, this was a task for the courts.
The most authoritative part of the doctrine, on the other hand, asserted that an arbitration derived
its nationality from the law governing the proceedings as a whole, which law was for the parties
to choose.” On that view, Greek law and jurisdiction would attach only to arbitrations submitted
by the parties to Greek law.

Initially, the courts adopted a geographical criterion of sorts, whereby the law controlling was
that of the state in which the proceedings took place, the award was rendered, or in which the seat
was designated.” They later took a nuanced position. It was accepted that the parties were free to
submit the arbitration agreement and procedure to the law(s) of their choice,? in exercise of their

See Act 2735/1999. The analysis below is still relevant to non-international arbitrations falling outside the
ambit of Article 1(1)-(2) of the Act.

2 See Mapidakn, H Extéleaic AlAodandv Aropasewv (3rd edn, 1970) 112-7; Economopoulos in World Hand-
book 1(1957) 271, 317.

* CA Patras 80/1934, (1934) 45 ® 608; Multi-Member CFI Athens 2283/1957, (1957) 5 NoB 891; Multi-
Member CFI Athens 121/1963, (1965) 13 RHDI 460.

* Multi-Member CFI Athens 1713/1971, (1971) 22 EEunA 350; affirmed, AP 830/1972, (1973) 21 NoB 202.
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autonomy in contract choice-of-law.’ It was more problematic, however, to determine the sort of
choice that qualified as a choice of arbitration law. Outside the rare hypothesis of explicit choice,’
the courts seemed to ascribe weight to the place agreed as the seat of the tribunal.” Furthermore, a
strong presumption seemed to exist in favour of the law of the seat of the arbitral institution under
whose rules the proceedings were agreed to take place.8 In fact, in a number of cases the law cho-
sen by the parties and the place of rendition of the award are used interchangeably, it being pre-
sumed, apparently, that a choice of law resulted clearly from the place chosen as the seat of the
tribunal (and where the award was rendered).’

A choice of Greek law as the lex arbitri would import control jurisdiction for the Greek
courts.'® Thus, if the court determined that a tribunal sitting abroad should have applied Greek
law, the award would not produce res judicata effect as a foreign arbitral award, and would be
subject to annulment in Greece.'' This construction would pose formidable problems where the
tribunal would have applied another law, which would assert its application unilaterally but that
law would be contrary to Greek law. Though no such problems arose in practice, it is important to
signpost the issue. Moreover, because an explicit choice of arbitration law is a rarity, the choice-
of-law criterion can effectively determine only which awards are non-domestic (ie, foreign),12 but
cannot in the vast majority of cases point to the competent jurisdiction. In other words, it is good
for enforcement purposes, but will lead to a lack of forum in other cases."

It is arguable that Areios Pagos, the supreme court in civil cases, was alive to those problems. A
case was brought before its full bench on the admissibility of a declaration of invalidity of an arbi-
tration agreement, after an award had been made in London. The court below found that if no
challenge lay in the state where the award had been made, the validity of the arbitration agreement
could not be challenged in Greece, not even as an incidental matter."* A section of the supreme
court reversed the judgment,® but the section of the same court to which the case was remanded
for judgment on the merits reached the same result as the judgment reversed.'® The full bench
resolved the disagreement in somewhat ambiguous and laconic terms. It held that the validity of
an arbitral award fell to be determined by the procedural law that had in fact applied in and to the
proceedings—but at the same time it inferred submission to English law from the fact that the
award had been rendered in London."” The judgment refers to the ‘procedural’ law (rather than

Civil Code, Article 25 (corresponding to Convention on the Law Applicable to Contractual Obligations
(Rome, 19 June 1980), Article 2): AP 1466/1983, (1983) 31 NoB 840, 842; CA Athens 2712/1978, (1979) 27
NoB 421, 422 (that latter decision erroneously requires some connection between the law chosen and the par-
ties and/or the dispute).

6 See Multi-Member CFI Athens 1713/1971 (above, note 4); CA Athens 5227/1974, (1977) 31 App 650.
7 See AP 1466/1983, above, note 5.
8 See CA Athens 3991/1983, (1983) 36 Apu 650.

? See, eg, AP 219/1973, (1973) 21 NoB 1140, (1973) 40 EEN 704. The only reported judgment making ex-
plicit recourse to the notion of ‘seat’ is Multi-Member CFI Athens 13988/1984, (1985) 34 NoB 95.

In particular, an action to set aside, a declaratory action on nullity, and an action for rectification or interpre-
tation (CCP (Greece), Articles 897, 901, 904 respectively).

T See, eg, CA Athens 2712/1978, above, note 5 (arbitration in Geneva). Contra, Kepauedg, Nouikés Melérec |
(1980) 469, 477.

2" Thus Foustoucos, (1973-1974) 26-27 RHDI 52, 100-102.

See below, text to notes 42-45.

4" CA Piraeus 635/1981, (1982) 10 ENA 213; followed by, eg, CA Athens 3991/1983, above, note 8.
"> AP 310/1983 (unreported).

'S AP 954/1984, (1985) 33 NoB 629.

'7 See AP (Full Bench) 899/1985, (1985) 33 NoB 1399.

10
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the arbitration law) applied, as the criterion triggering the application of Greek law and the atten-
dant jurisdiction of Greek courts. (No legal consequences follow from that label; simply, the court
conceives arbitration law as procedural in nature.) The effect of the judgment was that the arbitra-
tion law applicable carries with it the proper law of the arbitration agreement, and a choice of ar-
bitration law results from a choice of seat.'® From which follows that the proper law of the arbitra-
tion agreement was no independent basis of jurisdiction (unlike in English law for instance). The
other observation is that the court seemed prepared only notionally to apply the choice-of-law
criterion. As subsequent case-law of that court seems to confirm, the place of rendition of the
award was determinative of the law applicable, as an almost irrebuttable presumption of choice of
law." Such deference to the legal order of the seat is commendable, as enhancing co-ordination of
international jurisdiction and legal certainty.?

Despite that practice, Greek legal doctrine remained almost unanimously for the choice-of-law
criterion.”’ However, the courts never seemed to accept it in its totality,”> and suggestions were
made to do away with it and its impracticalities.”> The best construction to that effect was based
on Articles 898(1) and 901(2)(a) of the CCP, which invest the Court of Appeal of the district in
which an award is rendered with competence to control that award. Since the rules on domestic
court competence are at the same time heads of international jurisdiction (CCP, Article 3(1)), it
was suggested that a threshold distinction between domestic and foreign awards is superﬂuous.24
However, until the passing of the international arbitration act in 1999, the position formally was
that the point of contact for Greek law and jurisdiction was a choice of Greek (procedural) law;
subject however to the proviso that, at least when no explicit choice of Greek law had been made,
Greek law would succumb to the territorial title of another jurisdiction, if that other jurisdiction
was prepared to assert it.

B. Germany, pre-1998: All About Being Roundabout

German law pre-1998 was of similar geometry. Here, the scope of application of the law was
more explicitly, if still indirectly, set out. Indirectly, in the sense that it was deduced a contrario,
from the definition of ‘foreign award’. The crucial provisions were § 1044 paragraphs (1) and
(2)(1) of the Act on Civil Procedure (Zivilprozefsordnung or ZPO), on foreign arbitral awards. The
natural meaning of those provisions was that the nationality of awards depended on the procedural
law which had in fact applied.”” From a semantic point of view, the authentic characterization of

—_—
oo

See also CA Athens 4458/1984, (1984) 32 NoB 1130. Cf BGH, (1999) 24a YCA 928, sub [4].

1 ¢f AP 250/1990, (1990) 57 EEN 717; AP 91/1993, (1996) 2 AEE 781 (a decision criticized on other

grounds).

2% Similarly, there is no reported judgment on non-domestic awards under the New York Convention, Article

I(1); as there is no reported judgment enforcing an award annulled at the state of rendition on the grounds
that annulment should be discarded by the forum whose law was chosen to apply (see Article V(1)(e)).
21 See Mnén, KE, Molimikri ducovouia, T 20: Atumeia (1994) 502-3; Kovoooln, Osuehicddn Ipopifuara B
(1996) 221-2 and the references.
See AP 830/1972, above, note 6: arbitration in Greece submitted to English law, basic procedural principles
of equality of parties and fair hearing apply.

See ®ovatovko, (1992) 40 NoB 253, 262-4 (suggesting the admission of international awards, along the lines
of French law, which should be treated always as foreign); Mavtdkov, H Karéprion ¢ Zvupwviag
doutnoiag (1998) 97-8 (same).

% See Kepapéa, (1 994) 3 Awarr 21, 23-4; id, [1987] Rev Arb 35, 37-8.

2 BGH, 21 BGHZ 365. Cf BGH, 96 BGHZ 40; BGH, 104 BGHZ 178. The previous position was that the va-
lidity of an award was a matter for the law of the state of rendition: RG, 30 RGZ 368. See further Maier in
Miinchener Kommentar 3 (1992) 1026-8.

22

23

-35.



Procedural Detachment in International Arbitration

arbitration law as procedural®® is interesting, but of limited practical relevance. German law con-
sidered domestic those awards rendered pursuant to German law, which was in turn a matter for
the parties to decide. Theoretically, the parties could submit their proceedings to German law
even if they took place abroad; conversely, German courts would not interfere with proceedings
taking place within the realm under foreign law. But the rule could in real life apply only insofar
as German law was the only player.

Giving effect to the latter proposition was entirely a matter for the German legal order, for it
was entirely up to it to decline its application. The former proposition, control over awards ren-
dered abroad under German law, depended on how other legal orders responded to party stipula-
tions submitting their proceedings to German law. As a matter of German law, the statute imple-
menting the New York Convention reserved the competence of German courts over awards made
abroad but resulting from proceedings submitted to German law.>” The courts were seemingly
uneasy with the provision, perhaps because they were conscious of the risk of offending the sov-
ereignty of a state possessing or having already exercised control over an award rendered on its
s0il.?® There are thus no examples of annulment actions on awards rendered abroad. To the con-
trary, German courts were paying deference—or, more technically, were making a renvoi—to the
territorial or quasi-territorial jurisdictional title that other legal orders would assert, thus aligning
the scope of application of German law with other laws. Courts consistently considered an award
foreign, irrespective of any choice by the parties, if the law of the state of rendition was by its own
terms applicable.”” And if the arbitral rules under which the award was made contained even the
possibility that the law of the state of the proceedings would have applied, the award would be
considered subject to that law.”°

The conclusion to draw must therefore be that any notion of jurisdiction based on the law cho-
sen will be effective only between states sharing the same notion. German law would apply extra-
territorially only if the territorially or similarly competent law would also allow freedom of
choice.”’ This is not to criticize the notion of freedom of choice; it is only to say that in the present
state of arbitration law, co-ordination of jurisdictions requires discarding it or only nominally
adopting it as the delimiter of the scope of the law. This was the crux of the criticism made on
German law”’ and one of the basic features of the revamping of the Tenth Book of the ZPO,

%6 See Mann in FS Oppenhoff (1985) 215, 216.

%7 The German implementing legislation ([1961] BGBI II 121) reads in pertinent part:

Article 2
(1) If an award to which the Convention is applicable is made in another contracting state in accordance

with German procedural law, then an action for annulment can be brought in Germany.

% ¢fRG, 116 RGZ 193.

? See BGH, 21 BGHZ 365; BGH, (1984) 37 NJW 2763 (award open to remedies at rendition state not valid for
enforcement purposes); BGH, 111 ZR 90/90 (unreported) (same); OLG Hamburg, [1996] Gutachten 600, 606.

% See BGH, 96 BGHZ 41 (award under the ICC Rules (1975), Article 11).

3 Asa side-effect, there would be no lacunae in respect of awards intended to be subject to no law, for some
law (say, the law of the seat) would apply of its own motion, and they would thus be foreign awards. Eme-
mann, Zur Anerkennung und Vollstreckung (1979) 99-109 concurs in the result, but on the basis that party
autonomy is unlimited. His construction seems to be based on a strained interpretation of German law; see

ibid 42-56.
2 See, eg, von Beringe, (1959) 12 NJW 77, 79-81; Sandrock, (1987) 33 (Beilage 2) RIW 1, 18-9. For a defence
see, eg, Schwab in Recht und Praxis (1986) 53, 59.
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whose application is now predicated, essentially but not exclusively, upon the legal notion of
33
seat.

C. France, pre-1981: Déni de Justice?

French law was modelled on similar lines, again on considerations of party autonomy and an ap-
portionment of legislative and judicial competences aligned to such autonomy.’* French courts
would thus exercise control jurisdiction only over awards submitted by the parties to French
law.> French courts never dithered on how to ascertain such choice. The first principle was that
the law applicable to the substantive agreement should be distinguished from the law applicable to
the arbitration.’® The second principle was that an explicit agreement as to the law governing the
proceedings should be given effect to. Lacking clear language to that effect, constructive submis-
sion resulted from reference to a foreign law’s material procedural rules, for instance the ones
relating to the constitution of the tribunal and deposit of the award.”” In the absence of such indi-
cations, the case-law seemed crystallized in favour of the place of rendition of the award”® and/or
the seat of the administering institution’ either as indications of implicit subjection to that state’s
law or as elements of an objective localization of the process. (The place designated as seat did
not seem to have any separate legal existence, but, in cases relating to on-going or to-be-
commenced proceedings, it was presumed that the award would be rendered there.) In that sense,
the rule that geographical indications were not decisive and that the circumstances as a whole
should be taken account of, was only formally observed.

In that template of thought, proceedings under the auspices of the ICC should never pose prob-
lems. In addition to the strong indications of the state of rendition, seat of the proceedings, and of
the arbitral institution, the 1955 ICC Rules, Article 16, added the procedural law of the place in
which the proceedings took place. Thus, an award rendered in Paris would be considered to have
been submitted to French law.* Article 11 of the 1975 ICC Rules, which neither allowed nor pro-
hibited recourse to the procedural law of the place of the proceedings, was initially held suffi-

33 See ZPO, as amended by Gesetz zur Neuregelung des Schiedsverfahrensrechts, [1997] BGBI I 3224, (1998)
37 ILM 790, §§ 1025(1), 1043(1). On the Act see, eg, Habscheid, WJ, ‘Das neue Recht der Schiedsgerichts-
barkeit’, (1998) 53 JZ 445; and the contributions in (1998) 14:1 Arb Int.

Paris, 5 July 1955, (1956) 35 RCDIP 79 (award made in France not subject to appel-nullit¢ when parties
submitted proceeedings to foreign law); Paris, 27 March 1962, [1962] Rev Arb 45 (the procedural and sub-
stantive law applicable are for the parties to determine).

3 See, eg, Cass req, 9 July 1928, [1928] D 173; Toulouse, 29 January 1957, [1957] Rev Arb 96 (appel-nullité
against award made in London inadmissible); Cass Civ Ire, 14 June 1960, [1961] JCP II 12273 (parties
deemed to have elected English law by arbitrating in London); Cass Civ lre, 25 May 1983, [1985] Rev Arb
415 (award made in Belgium by foreign arbitrators; no indication of election of French law despite provi-
sions mandating deposit of the award in France and designating a French court as appointing authority).

3 See, eg, Paris, 18 June 1974, [1975] Rev Arb 179; Paris, 28 April 1976, [1977] Rev Arb 151; affirmed on
other grounds, Cass Civ lre, [1980] Rev Arb 496; and recently (in another context) TGI Paris, 15 February
1995, [1996] Rev Arb 503, 510-11; affirmed, Paris, 19 December 1995, [1996] Rev Arb 110.

*7 See Cass req, 17 July 1899, [1900] S I 339. But these indications were rebuttable, chiefly by the state of ren-
dition: Cass Civ Ire, 25 May 1983, [1985] Rev Arb 415.

3 See Cass req, 8 December 1914, [1916] DP [ 194; Monaco, 17 January 1957, [1957] Rev Arb 106; TC Seine,

7 June 1958, [1956] JCP II 9460; Paris, 30 May 1963, [1963] Rev Arb 93; Paris, 20 January 1972, [1974]
Rev Arb 105; Paris, 18 June 1974, [1975] Rev Arb 179; Paris, 25 November 1977, (1979) 106 JDI 126.

* See, eg, Aix, 25 February 1958, [1958] Rev Arb 94.

‘0 See, eg, Paris, 15 December 1972, [1973] Rev Arb 98, 101; affirmed, Cass Civ Ire, 22 January 1975, [1975]
Rev Arb 309, 310.

34
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ciently to point to French law for proceedings taking place in France.*' Two decisions of the Paris
Court of Appeal reversed that position. In the causes celéebres of Gotaverken® and Aksa® the
question was whether appel-nullité (equivalent to recours en annullation now) was admissible in
regard to awards made in France between foreign parties and where the dispute was international.
The court felt unable to find any indication that the awards were subject to French law—or any
law at all. The court further held that the reference to the law of the seat in Article 11 of the ICC
Rules was only subsidiary and that in the circumstances the parties had excluded that law, since it
could deduce no indication of choice of procedural law from the actual procedural acts.** The
court implied that France was not the appropriate forum in stating that the awards were ‘not con-
nected in any manner whatever with the French legal system’ since both parties were foreign and
the substantive contracts were wholly executable abroad. It thus dismissed the appeals as inadmis-
sible.

It must be realized that the court’s motivation was merely to consecrate some sort of special ré-
gime for arbitral proceedings and awards implicating the interests of international commerce, that
is, international arbitrations.*’ Although the motivation is not objectionable, the means are. The
premise is that an international award does not sufficiently implicate the interests of the rendition
forum, which thus lacks any natural title to exercise conclusive authority thereupon. But the
countervailing proposition, that some forum must do that, is also correct. As will be seen in sub-
section II1.C below, modem arbitration practice shows that if control of the regularity of an award
should be excluded at all, that should be by written express agreement. Meanwhile, French arbi-
tration law was amended shortly after the judgments discussed. Special rules in respect of interna-
tional awards now apply, but even such awards are subject to annulment in French courts, on lim-
ited but non-excludable grounds.*® While French law did away with the concept of nationality of
arbitral awards, the recours en annulation against international awards is intended to remedy any
possibility of denial of justice that would arise under the case-law.*’

D. England, pre-1996: Presumptions Canonized

Before the advent of the Arbitration Act 1996, it was an unfortunate feature of English law that
the scope of application of its various provisions was neither set out by statute nor judicially as-
certained with sufficient clarity and consistency. Absent statutory determination, the rule would
apply here too that common law conflicts rules determine the scope of application of each provi-
sion of the Arbitration Acts 1950 and 1979.4 However, a clear indication of the coverage of Eng-
lish law was contained in RSC O 73 r 7(1)(a), allowing service out of the jurisdiction of any

! Paris, 22 December 1978, [1979] Rev Arb 266.
2 Paris, 21 February 1980, (1980) 107 JDI 660.

* Paris, 9 December 1980, (1981) 70 RCDIP 545. The result would have been the same today, for the desig-

nated seat was Vienna, whereas only hearings were supposed to take place in Paris.

* Note, however, that the tribunal did apply French conflicts rules, being those of the ‘place’ of arbitration:

ICC 2977-2978-3035/1978 (AB Gotaverken v LGMTO), reprinted in Wetter, The International Arbitral
Process 11 (1979) 209, 218.

4 See Paris, 20 December 1984, [1985] Rev Arb 415, 421 (which follows Gétaverken and Aksa). Previous
case-law did not admit of any such special category; see Cass Civ lre, 22 January 1975.

% See NCPC, Articles 1492, 1504, first indent.

47 See Report to the Prime Minister accompanying the Projet de Décret, extracted in Fouchard et al, Traité

(1996) 1033, 1034-5.

The general rule was recently stated in Irish Shipping Ltd v Commercial Union Association Co Plc [1991] 2
QB 206, 220 (CA).

48
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originating summons or notice of originating motion ‘provided that the arbitration to which the
summons ... relates is governed by English law or has been, is being or is to be held within the
jurisdiction’.*” It is arguable that the latter, territorial, connection adopted by O 73 was dispositive
of the issue. There is scant support for that proposition® and the matter was never really consid-
ered. The courts were seemingly unwilling to exercise their jurisdiction unless English law could
be found to apply independently of any territorial connection.”’ When and to which matters Eng-
lish law applied was a matter of some complexity. The law could be summarized under the fol-
lowing principles (some of which would be relevant, mutatis mutandis, under the Arbitration Act
1996).

First, under English law any arbitration would be subject to some law and jurisdiction: ‘our ju-
risprudence does not recognise the concept of arbitral procedures floating in the transnational fir-
*>2 Secondly, the courts distinguished
between the law applicable to the agreement to arbitrate and the procedural (often styled ‘curial’)
law of the arbitration.” (The jurisprudence was never absolutely clear which matters fell under
which law, but in the end, and as will be seen presently, this was not crucial.) Curial law deter-
mined, chiefly, the conduct of the arbitral proceedings, that is, the rights and duties of the parties
and the arbitrators (but not the extent of the arbitrators’ jurisdiction), and the remedies available.
In the light of a correspondence between rights and remedies, the English courts would be compe-
tent only insofar as English law applied. This, in turn, was a matter of choice for the parties. The
principle was stated in the Whitworth Street Estates case. Strictly, the case is authority for the
proposition that in the absence of an express choice of procedural law, implicit choice results
from the choice of the locus of the proceedings,” on the premise that this is the place of perform-
ance of the agreement to arbitrate and thus the jurisdiction most closely connected to it.”> Lord

mament, unconnected with any municipal system of law.

Wilberforce was the only member clearly to admit that it was possible for the parties to divorce
the curial law from the law of the place of the proceedings.’®

The courts gradually turned the presumption into a real rule. In the Black Clawson case the
clause provided for ICC arbitration in Switzerland (and the parties supplemented that in the Terms
of Reference by fully submitting to the Zurich ZPO), but it also added that the clause should be

deemed ‘submission within the meaning of [English law]’.”’ The question for the court was

“ The text quoted is that of RSC O 73 r 29(1) (introduced by The Rules of the Supreme Court (Amendment)
Order 1996 (SI 1996/3219)), restating and retaining in force the former O 73 r 7(1) for a transitional period
under the Arbitration Act 1996, s 109(2).

%0 See Sumitomo Heavy Industries Ltd v Oil & Natural Gas Commission [1994] 2 Lloyd’s Rep 45, 56.

5! See now Practice Direction 49G, para 8.1, aligning the heads of service with the scope of the Arbitration Act
1996.

52 Bank Mellat v Helliniki Techniki SA [1984] QB 291, 301.

33 The principle is stated in Whitworth Street Estates (Manchester) Ltd v James Miller and Partners Ltd [1970]
AC 583.

54 See Whitworth Street Estates, [1970] AC at 584 (Lord Reid), 596 (Lord Wilberforce), 609 (Lord Diplock);
and, eg, President of India v La Pintada Cia de Navigacion [1985] 1 AC 104, 119 (HL); and see already
Hudson Strumpffabrik GmbH v Bentley Engineering Co, Ltd [1962] 2 QB 587, 591-2. The court only slightly
deviated from the strong presumption in favour of the seat admitted in NV Kwik Hoo Tong Handel
Maatschappij v James Finlay & Co [1927] AC 604 (HL).

55 See Don v Lippmann 7 ER 303 (HL(Sc)); Bank Mellat, [1984] QB at 301 (referring to the ‘forum’ of arbitra-
tion).

%6 See Whitworth Street Estates, [1970] AC at 616. His Lordship further implied that a choice merely due to
convenience, ascertainable perhaps by the adoption of international arbitration rules, would not localize the
proceedings.

51 See Black Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg AG [1981] 2 Lloyd’s Rep 446.
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whether it had competence to grant injunctive and/or declaratory relief on the ground that the arbi-
tration agreement had been frustrated. The application was therefore framed in terms of O 11 r
1(d)(ii1) (now CPR 6.20(5)(c)), service out of jurisdiction in claims arising out of contracts gov-
erned by English law. The court, Mustill J (as he then was), in the result dismissed the application
but found the basis of jurisdiction admissible and pertinent; that this was, in other words, a rem-
edy flowing from, and determined by the proper law of, the arbitration agreement. The learned
judge reasoned that the reference to English law was simply a circuitous way of allowing English
courts to stay actions in breach of the clause. He went on to find that by stipulating that the pro-
ceedings would take place in Zurich, and actually holding them there and conforming to local law,
the parties had evidenced their intention to submit the arbitration agreement to that law. The court
was in a sense fortunate that the proper law clause of the main contract did not decisively point to
English law, but there is all the reason to believe that even if the clause were unambiguous, any
presumption flowing from it would have been defeated. And this because, as the court stated, any
interference by the English courts would be ‘in potential conflict with the powers exercisable by
the local courts’.”® In fact, the court dithered between any jurisdictional title it might haress from
the proper law of the arbitration agreement and what in effect was requested, namely interference
with the conduct of the proceedings.’® The result was correct, if one is permitted to say so, but the
ambiguity was damaging. And it was due to the incomplete regulation of arbitration law in the
statutes, which left room for framing remedies in general contract law and its companion, O 11.
But the case also shows the extraordinary difficulty in distinguishing between remedies flowing
from and pertaining to the various laws applicable to different aspects of arbitration;*® in other
words, it militates for the exclusive jurisdiction of the courts of one state only.

This perhaps explains the clear tendency to shield arbitrations abroad from English law but, in-
versely, to extend its application to all arbitrations within the territory. First, the presumption in
favour of importing English law on a territorial indication was always followed.®' Circumstances
such as an exclusive jurisdiction clause alongside the clause providing for arbitration in England

%8 [1981] 2 Lloyd’s Rep at 453. Although the possibility of exercising extraterritorial jurisdiction was theoreti-
cally admitted in Shuwaikh Trading & Construction Materials Co v Price & Pierce Timber Ltd (27 July
1984), it was refuted in almost categorical terms in Dalmia Cement Ltd v National Bank of Pakistan [1975]
QB 9, 21.

* See [1981] 2 Lloyd’s Rep at 454. In Gola Sports Ltd v General Sportcraft Co Ltd [1982] Com LR 51 (CA)
the court accepted that O 11 conferred jurisdiction to appoint an arbitrator in an arbitration scheduled to take
place in New Jersey but refused to exercise its discretion, because the courts there were already seised of an
application. O 11 (now CPR 6.20) still serves as basis for anti-suit injunctions (below, note 237), despite s
1(c) of the Arbitration Act 1996; see Bankers Trust Co v Jakarta International Hotels & Development [1999]
1 Lioyd’s Rep 910.

Such distinctions troubled courts and commentators. It was held that the proper law of the arbitration agree-
ment was determinative of, for example, jurisdiction to extend the time for commencement of the proceed-
ings (Arbitration Act 1950, s 27): International Tank and Pipe SAK v Kuwait Aviation Fuelling Co KSC
[1975] QB 224, 232-3. But if the case permitted the court would not take a stance; see Astro Venturoso Cia
Naviera v Hellenic Shipyards SA (The Mariannina) [1983] 1 Lloyd’s Rep 12 (appointment of arbitrator; ex-
plicit choice of English curial law and English proper law). For an attempt to systematize see Collins in Con-
temporary Problems (1987) 126, 126-34. It is inaccurate, however, to cumulate the criteria as in Cohn,
(1962) 25 MLR 448, 449.

Sometimes the agreement and/or the terms of reference were clearly importing English law: Marine Contrac-
tors Inc v Shell Petroleum Development Co of Nigeria Ltd [1984] 2 Lloyd’s Rep 77, 79 (CA); K/S Norjarl
A/S v Hyundai Heavy Industries Co Lid [1991] 1 Lloyd’s Rep 260, 262; Regia Autonoma de Electricitate
Renel v Gulf Petroleum International Ltd [1996] 2 All ER 319, 323. But in those cases the proceedings were
taking, or to take, place in the jurisdiction.

60

61
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would corroborate the inference.” Similarly, it would be an English award if rendered in the ju-
risdiction and the arbitration agreement invested a private institution incorporated in the jurisdic-
tion with appointing functions, even if the seat had not been chosen by the parties.63 Further,
whenever the agreement stipulated arbitration with its ‘seat’, or to take place in, England, English
law was considered applicable if the parties did not dispute the inference.”* And it was presumed
that English curial law would have applied to arbitrations on foot, or awards made, in England.65
Finally—and this is of course a weakness of any sort of territorial connection and a connection
based on choice—an almost irrebuttabe presumption for the law of the state of the proceedings
entailed that the curial law would be indeterminate when that place was yet to be fixed.®®

It is of note how the presumption on curial law had a spill-over effect to the whole agreement.
The two competing presumptions were that, on the one hand, a proper law clause would in the
absence of contrary indications carry with it the arbitration agreement it too®’ but, on the other, an
agreement to arbitrate in the jurisdiction was a strong indication of submission of the whole con-
tract to English law.®® The latter presumption was premised on the understanding (for lack of a
better word) that an arbitrator sitting in the territory would ‘administer’ English law, meaning
English conflicts rules.”” And it would be corroborated by other indications of attachment, such as
a clause investing English courts with appointing authority.”” Generally, a designation of seat
would be a circumstance infirming the presumption flowing from a proper law clause.”’ That
would especially be the case if the arbitration was already proceeding in another jurisdiction, on
considerations that have been outlined above.”

Secondly, judicial competence and the scope of the law were gradually made to lean on (a pre-
sumption of) English law being or having been the curial law. In other words, English arbitration
law qua curial law became the primary foundation of jurisdiction. Thus, inherent jurisdiction to
dismiss claims for want of prosecution was founded on the application of English law as the pro-
cedural law of the arbitration.” Lord Denning MR stated that he regarded ICC arbitration in Lon-
don ‘as virtually equivalent to an ordinary English arbitration’.”* In the result, the progressive ex-

82 See Paul Smith Ltd v H&S International Holding Inc [1991] 2 Lloyd’s Rep 127, 129-30; McNicholas plc v
AEI Cables Ltd (25 May 1999).

See Hern Deureslberg v Malaysian International Shipping Corp (19 July 1991); cf Federal Insurance Co et
al v Transamerica Occidental Life Insurance Co [1999] 2 Lloyd’s Rep 286, 288.

54 See, eg, Union International Insurance Co Ltd v Jubilee Insurance Co Ltd [1991] 1 WLR 415.
55 See, eg, Bank Mellat v GAA Development & Construction Co [1988] 2 Lloyd’s Rep 44, 54.

% See Star Shipping AS v China National Foreign Trade Transportation Corp (The Star Texas) [1993] 2
Lloyd’s Rep 445.

57 See Hamlyn v Tallisker Distillery [1894] AC 202 (HL(Sc)); Spurrier v La Cloche [1902] AC 446 (PC).

%8 Cie Tunisienne de Navigation SA v Cie d’Armement Maritime SA [1971] AC 572.
69

63

See Kwik Hoo Tong, above, note 54.

 See Tzortzis &x Sykias v Monark Line, A/B [1968] 1 WLR 406 (CA). Such indications would be of course
easy to find in a jurisdiction which allowed extensive interference with the arbitral process.

' The authorities are split; compare Furness Withy (Australia) Pty Ltd v Metal Distributors (UK) Ltd (The
Amazonia) [1990] 1 Lloyd’s Rep 236 (CA); with Cia Maritima Zorroza SA v Sesostris SAE (The Marquess
de Bolarque) [1984] 1 Lloyd’s Rep 652, 655.

"2 of Atlantic Underwriting Agencies Ltd et al v Cia di Assicurazione di Milano SpA [1979] 2 Lloyd’s Rep 240;
Black Clawson, above, note 57.

7 See Bremer Vulkan Schiffbau und Maschinenfabrik v South India Shipping Corp Ltd [1981] AC 909 (CA).

The proposition was refuted by Bremer Vulkan Schiffbau und Maschinenfabrik v South India Shipping Corp

Ltd [1981] AC 909 (HL); see now Arbitration Act 1996, s 41(1)-3).

" See Bremer Vulkan, [1981] AC at 941.
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pansion of the scope of the curial law was an altogether happy development, for two reasons.
First, since the powers and duties of the arbitral tribunal stem from the arbitration agreement, a
case might always be made for founding jurisdiction on that connection, while it is clear that, on
the whole, the common law required a stronger connection.”” Secondly, it concentrated jurisdic-
tion.

That construction was taken to its limits, effectively to impose English law on all proceedings
with a territorial connection with England. To be sure, English law was unclear on whether the
crucial connection, and for what purpose, was a ‘seat’ selected by the parties or their agents (ie,
the arbitral tribunal or the supervising institution), or the fact that proceedings were actually tak-
ing place, predominantly or exclusively, within the jurisdiction, or, finally, the actual place of
making of the award. In fact, a very controversial judgment of the House of Lords ruled in favour
of the second criterion as an indication of submission to English law for the purposes of exercis-
ing post-rendition remedies, ® but eccentrically founded its jurisdiction on the statute enacting the
New York Convention.”’” This was eccentric because in respect of awards the Convention applies
to recognition and enforcement only.

Returning to the main point, the technique for imposing English law was to introduce a third
overarching law. This started with dicta distinguishing between the lex fori of an arbitration, that
is, the law of the courts territorially competent and in fact in control of an arbitration, on the one
hand, and arbitral procedural law on the other.”® It was clarified that the ‘law of arbitration’ ab
extra imposed its substantive rules of validity and, in particular, the supervisory jurisdiction of its
courts.” Now couple that with a territorial presumption of some sort and a reach of the curial law
that includes even the conflicts rules to be adopted,” and the net result is a complete lex arbitri.
The consequences of that construct were twofold. One was that in an arbitration where the clause
provided that the ‘seat’ would be in the jurisdiction but that the arbitration would be ‘conducted in
accordance with’ a foreign arbitration law the stipulation of ‘seat” would be regarded as a stronger
indication than the express submission to another state’s arbitration law; so that the arbitration
would be subject to English law and jurisdiction, the chosen foreign law operating within the lim-
its of English law.*' Now Saville J (as he then was) was conscious that the construction was pay-
ing only lip-service to party autonomy, for he stated:*

[T]he jurisdiction of the English Court under the Arbitration Acts over an arbitration in
this country cannot be excluded by an agreement between the parties to apply the laws
of another country, or indeed by any other means unless such agreement is sanctioned
by those Acts themselves.

> Is there a fundamental difference between the remedies and the connecting factors relevant in Bremer Vulkan
(above, note 73) and International Tank & Pipe (above, note 60)? See further Dicey & Morris (2000) 579.

" Hiscox v Outhwaite (No 1) [1992] 1 AC 562 (HL).
77 See Arbitration Act 1975, s 5(2)(f) and (5).

™ See Black Clawson, [1981] 2 Lloyd’s Rep at 453.
7 See Paul Smith, [1991] 2 Lloyd’s Rep at 130.

80 See Sumitomo, [1994] 2 Lloyd’s Rep at 57.

81 See Union of India v McDonnel Douglas Corp [1993] 2 Lloyd’s Rep 48. The judgment closely follows
Mann, (1970) 17 ICLQ 694; and it was anticipated by Thomas, [1984] LMCLQ 491. See also Mustill &
Boyd, The Law and Practice (2nd edn, 1989) 65-6, 90-1, 284. For a good example see below, text to note
269.

52 [1993] 2 Lloyd’s Rep at 51 (holding the chosen law as governing the ‘internal’ conduct, and not the intrinsic
validity of the proceedings). The judgment closely follows a suggestion by Collins, above, note 60, 133, and
was espoused by the first DAC report on arbitration law, chaired by Lord Mustill: (1990) 6 Arb Int 3, 30-1.
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The development of the case-law is hardly reconcilable with the authority of Whitworth Street
Estates, presumably still controlling under the old law, but entirely acceptable as a step towards a
sensible co-ordination of jurisdictions. It is all the more acceptable because the courts stated their
readiness to pay due regard to the fact that the proceedings were not firmly attached to English
law and, on that ground, make their support or control jurisdiction discretionary.® It did however
produce an unhappy by-product. In a case where the parties had agreed that the proceedings
would take place abroad but under English law it was held that the agreement should be construed
as providing for arbitration in England.* That cannot be correct. If there is any value, as is sug-
gested here, in the construction that the place of the proceedings and/or the designated seat should
take precedence on considerations of reality and harmonization of judicial competence, it should
be up to the courts of that state to determine the effect of the foreign law stipulation. The same
applies to the ground adduced in the same case that the jurisdiction of the English courts, ex hy-
pothesi imported through a choice of English law, is spatially limited. If jurisdiction cannot be
totally ousted in respect of proceedings with some sort of territorial connection with England, it is
more natural to regard the parties as having opted for the jurisdiction of the courts of the seat,
(which would on the same premise have interests arising from that connection to defend) rather
than the courts of the designated law (which would not).* The result is even more startling if con-
trasted with previous authority, which presumed that proceedings®® and awards made®’ abroad
subject to the law of the seat.

Similar concemns are raised by a recent decision of the Court of Appeal. The court was inter alia
confronted with an objection to the recognition of an award made abroad. The objection was that
England was both the enforcement and the controlling forum, and objections to recognition were
inadmissible insofar as they had not been raised by remedies seeking to set aside the award within
the prescribed time-limits. The court correctly rejected the objection but admitted its duplicate
jurisdiction nonetheless.®® The court seemed prepared to accept jurisdiction under the pre-existing
law where the parties concede such jurisdiction and no other court asserts jurisdiction over the
proceedings. For there was no indication that the arbitral proceedings had any connection with the
jurisdiction save that the claimant (and respondent in the English proceedings) was domiciled in
England. This does not seem to be a reserve forum case; is rather looks like a forum-election case,
where the choice of forum would be tempered by the disturbance of the jurisdiction of a court
territorially competent. Even thus put, the judgment clashes with the fundamental assumption that

8 Union of India, above, note 82. The discretion proposition was first admitted in Bank Mellat, [1984] QB at
307-8 and confirmed in Coppée-Lavalin SA/NV v Ken-Ren Chemicals and Fertilizers Ltd (in lig) [1995] 1
AC 38, in respect of ICC proceedings wholly unconnected with England and security for costs. For more
straightforward constructions on similar facts see Badger Chiyoda v CBI NZ Ltd [1986] 2 NZLR 599; re-
versed, Badger Chiyoda v CBI NZ Ltd [1989] 2 NZLR 669 (CA). And note that the exceptions stated to fol-
low from the lack of connection (exclusion of appeal on the merits and refusal to make orders for security for
costs respectively) result from the agreement of the parties and not any lack of connection; see Arab African
Energy Corp Ltd v Olieprodukten Nederland BV [1983] 2 Lloyd’s Rep 419; and Mavani v Ralli Bros Ltd
[1973] 1 WLR 468.

8 Naviera Amazonica Peruana SA v Cia Internacional de Seguros del Peru [1988] 1 Lloyd’s Rep 116 (CA).

8 Hiscox, above, note 76, is based on similar considerations, but in the circumstances the result was justified.

8 See Channel Tunnel, [1993] AC at 357-8; The Marquess de Bolarque, [1984] 1 Lloyd’s Rep at 655.

8 Dalmia Dairy Industries Ltd v National Bank of Pakistan [1978] 2 Lloyd’s Rep 223 concerned an ICC award
made in Geneva under a clause submitting ‘all questions arising from or pertaining to’ the arbitration to In-
dian law and jurisdiction. Though the terminology fluctuates, the court treated the clause as importing Indian
law only as the proper law of the agreement: ibid 228, 232, 238, 247. The Court of Appeal affirmed on simi-
lar lines: Dalmia Dairy Industries Ltd v National Bank of Pakistan [1978] 2 Lloyd’s Rep 223, 277 (CA).

% See Irvani v Irvani The Times, 10 February 2000 (CA), paras 169-172 of the transcript.

- 43 -



Procedural Detachment in International Arbitration

arbitration-related jurisdiction should be predicated upon an objective connection of the proceed-
ings with the jurisdiction, because the jurisdiction of the English courts is always assorted by the
application of English law. This should be contrasted with the situation under Austrian law, which
does establish jurisdiction on the basis of a forum agreement but does not seem to link such juris-
diction with the application of Austrian law.*”

E. Conclusions

This section has explored four legal systems as representative examples of a now almost obsolete
legislative technique.90 The conclusion offered is that any criterion of legal localization, and in-
deed a criterion based not on some super-imposed territorial or quasi territorial connection but on
freedom of choice of law, is destined either to apply only nominally or to lead to unwarranted re-
sults. This for four reasons: first, in the few jurisdictions that had adopted it the courts considered
the jurisdictional title of the law of the state of rendition (or seat) more natural than theirs, and
made concessions to that law and courts; secondly, the choice of the parties was in the vast major-
ity of cases ascertained from a territorial connection; thirdly, it is practical and expedient to gather
the substantive rules and remedies pertaining to arbitration under one law and jurisdiction as
much as possible; and fourthly, inequities ensue if the territorial connection is discounted and
there exists no reserve controlling forum. The approach of the German and English courts was the
happiest of the four examined but, in the case of English law, an apportionment of the respective
domains of the law of the arbitration agreement and procedure for jurisdictional purposes was
intrinsically unsound or, at any rate, practically indefensible. Yet, it has been proposed in the pre-
vious chapter that party autonomy in maters procedural, and perhaps more generally as well,
should be given effect to. The next section explores how modern arbitration statutes achieve that
aim.

II. THE BASIC TENETS OF MODERN ARBITRATION LAW

A. The Concept of Seat as the Basis of Functional Jurisdiction

It is useful to pick up the thread where it was left, England. The uncertainty over the scope of ap-
plication of English law was an essential mischief of the common law that the Arbitration Act
1996 purported to remedy. The Bill which preceded the Arbitration Act 1996 attempted to clarify
the situation outlined in subsection I.D above, but accepted a dispersion of the connecting factors.
Thus, certain rules applied upon English law being the proper law of the agreement, while others
depended on the arbitration’s seat being in England, and others still on no such connection (nota-

¥ See 6ZPO, § 582(1).

® Yugoslav law still treats awards made in the territory under a foreign law as foreign, on the eccentric thresh-
old condition that ‘this is not contrary to the mandatory provisions of the Republic’: Act on the Settlement of
Conflicts between Yugoslav Laws and Provisions of other Countries concerning Specific Matters (1983), Ar-
ticle 97(3). On one view, Japanese law, which is in the process of being revamped, allows arbitrations under
foreign law: Doi, National Report Japan (1995) in Handbook, ch 1V .2, citing The Oriental Hotel Ltd v AD
Larande (Osaka Appeal Chamber, 24 July 1917). Polish law (in the process of adopting the Model Law), al-
lows the parties to exclude the CCP, but even then obliges the tribunal ‘thoroughly’ to examine the facts:
CCP (Poland), Article 705. On one view, awards under foreign law would be foreign: Zedler, (1992) 3 Com-
parative Law Review 97.
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bly jurisdiction to stay claims falling under the arbitration agreement and support jurisdiction).91
Crucially, the bill did not list the provisions falling under each category, except that it did set out
the provisions applying independently of connection. Eventually the distinction was found un-
workable and dismissed.”” Section 2(1) of the Act now provides that the provisions of Part I,
which are relevant here, apply ‘where the seat of the arbitration is in England and Wales or
Northern Ireland’—subject to exceptions contained in subsections 2(2)-(5) and which follow the
philosophy of the bill.

The concentration of connecting factors is welcome, and none of the refinement of the original
Bill is lost, for the notion of ‘seat’ is a juridical one. A fundamental purpose of the Bill was to
prevent English law applying on a mechanical geographical test regardless of the intentions of the
parties.” Section 3 of the Act is both sophisticated and practical:

In this Part ‘the seat of the arbitration’ means the juridical seat of the arbitration desig-

nated—

(a) by the parties to the arbitration agreement, or

(b) by any arbitral or other institution or person vested by the parties with powers in that
regard, or

(c) by the arbitral tribunal if so authorised by the parties,

or determined, in the absence of any such designation, having regard to the parties’

agreement and all the relevant circumstances.

The legislative intent is clear in two respects. That procedural acts, such as evidential hearings,
take place within the jurisdiction will not of its own be sufficient to make the whole arbitration
fall under the Act.** One is looking for a positive intent of the parties or their agents juridically to
localize the proceedings in the jurisdiction. It would of course be unrealistic to expect provisions
stating that the ‘juridical seat will be London’ or that ‘the arbitration will take place in London in
the sense of s 3 of the Arbitration Act 1996’. An express agreement that the proceedings will take
place, or have their ‘seat’, in England should be sufficient indication of party intent,” in the sense
that it should not be rendered nugatory by provision for another state’s arbitration law. Further, an
agreement specifying that the proceedings will be conducted under English law but not where
they will be held, will have the same effect;’® but that inference should atrophy, it is suggested,
when the parties provide at the same time that the proceedings shall be held abroad.

There is an intermediate case, falling between two basic pillars of the geometry of the Act,
namely freedom of choice and concentration of actions at a convenient forum. Does English law
apply when the parties provide that the place of arbitration will be in the jurisdiction but that the

1 See Arbitration Bill (1995), clause 2(2)-(4). Clause 2(2), which distinguished between matters of the arbitra-
tion agreement and arbitral procedure, was indicative, and subject to the common law conflicts rules: clause
2(1).

%2 See Departmental Advisory Committee, Supplementary Report on the Arbitration Act 1996 (1997) (hereafter
‘DAC Supplementary Report’) paras 6-12 (where clause 2 is reproduced).

% See Departmental Advisory Committee, Report on the Arbitration Bill (1996) (hereafter ‘DAC Report’) para
23.

9 See Arbitration Act 1996, ss 2(3)(a), 43(3)(b).

%5 of Caparo Ltd v Fagor Sociedad Cooperativa (CA, 7 August 1998). ABB Lummus Global Ltd v Keppel Fels
Ltd [1999] 2 Lioyd’s Rep 24 is methodologically commendable in actively seeking to ascertain the parties’
intention to choose a seat as a legislative requirement.

% Accord: Veeder, VV, National Report England (1997) in Handbook, at 34. The same should apply when the
submission is only indirect; see the clause in Cass Civ lre, 6 June 1978, [1979] Rev Arb 230 (no seat, arbitra-
tors appointed ‘shall be deemed to have been appointed within the meaning of the Arbitration Act 1950°).
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‘curial” law will be foreign? The philosophy and terms of the Act (in particular the command to
have ‘regard to the parties’ agreement) would suggest that the Act should not apply. Admittedly,
the result would be different if the parties had chosen a foreign law for the ‘conduct of the pro-
ceedings’ or as the one ‘under which’ the arbitration would take place. Those are choices subordi-
nate to the Act. It is readily conceded that in real life fine linguistic nuances hardly ever find their
way into the ‘midnight clauses’ that dispute resolution clauses tend to be. The proper and realistic
approach would seem to be to construe a choice of place as the predominant indication, to be de-
feated only by an express choice of a foreign law as ‘curial’ or ‘the law of the arbitration’, which
would mean that the parties did apply their minds to the problem and consciously chose (physi-
cally) to arbitrate in England outside the cover and protection of English law, and incurring the
risk that the courts of the law so chosen would decline jurisdiction. English law could then apply
as the reserve law, based on the proviso in the final sentence of s 3 of the Act that ‘all the relevant
circumstances’ should be had regard to.

The hypothesis where the parties choose a foreign law but not the place of arbitration has really
nothing to do with the Act: it does not apply because no seat has been chosen and not because the
seat is in the state of the law chosen. This is something for other fora to determine. When the seat
is determined, the arbitration will fall within the cases contemplated in the preceding paragraph.

Thus, the criteria of application of the Act could be tabulated as follows:

Table: Indices of Choice of Juridical Seat (Arbitration Act 1996, s 3)

‘Place’ of Arbi- Choice of Arbitration (or Procedural) Law

tration

England No Choice Act applies
England Foreign Law as ‘Procedural’ Act applies

No Choice English Law Act applies
England Foreign Law as ‘Curial’ Act does not apply
Foreign State No Choice Act does not apply
No Choice Foreign Law Act does not apply

The scheme is complemented by s 53, providing that ‘unless otherwise agreed by the parties, ...
any award ... shall be treated as made’ at the seat determined in accordance with s 3. The provi-
sion is admirable both from a practical and a conceptual point of view. The proviso allowing for
contrary party agreement operates only to a limited extent: an award resulting from an arbitration
whose seat is within the jurisdiction will always be subject to English law and jurisdiction (and in
particular control jurisdiction, ss 67-71). Note, further, that Part III of the Act, implementing the
New York Convention, contains a provision equivalent to s 53 without the reservation of party
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agreement of that latter section.”” The effect is to supply a useful gloss to Article I(1) of the New
York Convention—*‘made in the territory’—, which should, it is submitted, prevail universally.”®
Thus ‘made’ should be read as commensurate to the seat of the proceedings: a territorial notion
would apply only as a fall-back position, for the rare cases where neither the arbitration agreement
designates the seat nor have the parties agreed on arbitration rules that oblige the tribunal to do so.

The Arbitration Act 1996 creates a sophisticated framework for its scope of application, and it is
of interest to note an earlier legislative attempt predicated upon similar ideas. Articles 1 and 2 of
the Swiss Concordat sur I'arbitrage of 1969 were in essence identical to ss 2(1) and 3 of the
Arbitration Act 1996. Article 2(2), however, betrayed that the Concordat was not designed for
international arbitration; in the absence of a determination of the ‘seat’ as provided in Article 2(1),
it fixed the seat within the jurisdiction of the court which would have jurisdiction on the merits
had there been no arbitration agreement. The inappropriateness of the provision for international
arbitration results from the fact that the assumption underlying the provision (namely, that one
court would have jurisdiction in any event) is tenable only in domestic arbitration. In
international, and in particular contractual, disputes an arbitration agreement in fact substitutes a
forum election clause. So Article 176(1) and (3) of the LDIP are a restatement of Articles 1(1) and
2(1), but not 2(2), of the ‘Concordat.99

The proposition that it is party autonomy which creates a connection with the law of the seat,
and precisely because that state has been chosen as the seat, is further illustrated by the Swedish
Arbitration Act. Section 46 states the principle that the Act will apply to ‘arbitral proceedings
which take place in Sweden even if the dispute has an international connection’. The scope is re-
fined in § 47, reading as follows:'®

Arbitral proceedings in accordance with this Act may be commenced in Sweden, where
the arbitration agreement provides that the proceedings shall take place in Sweden, or
where the arbitrators or an arbitration institution pursuant to the agreement have deter-
mined that the proceedings shall take place in Sweden, or the opposing party otherwise
consents thereto. Arbitral proceedings in accordance with this Act may also be com-
menced in Sweden against a party which is domiciled in Sweden or is otherwise subject
to the jurisdiction of the Swedish courts with regard to the matter in dispute, unless the
arbitration agreement provides that the proceedings shall take place abroad. In other
cases, arbitral proceedings in accordance with this Act may not take place in Sweden.

The italicized third sentence intends to create a for de nécessité, relevant in cases where there is
no agreement on the seat and no person within the enumeration of § 47 has been authorized by the
parties to designate it. The point is that unless the parties themselves have created a link with
Sweden, such link may be established only if it would otherwise exist for ordinary judicial pro-

%7 See Arbitration Act 1996, s 100(2)(b). Even if Part III contained a mere cross-reference to ‘seat’ as defined in
Part I (ie, including s 53), the result would be that English law and jurisdiction would still apply, but Part II
would also apply. Either option would reverse the ratio of Hiscox, above, note 76, but maintain its holding.

% See DAC Report, paras 253, 349-354; DAC Supplementary Report, para 58; and van den Berg in The Place of
Arbitration (1992) 113, 119 but on the more general ground that any arbitration is subject to the law of the
seat. That would require amendment or purposeful interpretation of the laws of certain states which define
‘made’ as ‘rendered’; eg, Decree 9131-XI (1988) of the Supreme Soviet of the USSR, Articles 5(1), 11.

% See further Jolidon, Commentaire du Concordat (1984) 79-81; Lalive et al, Le Droit de I’Arbitrage (1989)
295-99. Swiss law always applied on a seat connection, not only to the arbitral procedure and jurisdiction, but
also to arbitrability: TF, 57 I ATF 295; 76 I ATF 338; 93 1 ATF 49, 54.

100 Arbitration Act 1999 (Sweden), § 47 (emphasis added); cf s 52, second sentence. See also Arbitration Bill
(Sweden) (1994), § 48.
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ceedings. This clearly flows from the provision that in no case does an arbitration fall under the
Act if there is an agreement to arbitrate abroad. A violation of that rule will not only exclude the
proceedings from the coverage of the Act and the protection of Swedish courts but result in an
award subject to setting aside.'®’

It is believed that the premises of English, Swiss, and Swedish law'® are sound and should be
adopted by appropriate construction of the relevant provisions of municipal laws and international
conventions.'” The territorial scope of French law, for instance, ensues indirectly from the juris-
dictional rule on annulment: ‘An annulment action under Article 1504 shall be brought in the
court of appeal for the district in which the award has been made.”'® It is reasonable to suppose
that the French legal order should have title to control by annulment only awards resulting from
arbitrations which have, on the whole, taken place in France; in turn, there is no surer guide to
that determination than party intention as defined in s 3 of the Arbitration Act 1996. The same
conclusion will be reached by examining the technical question what ‘making’ an award means.
The natural meaning is to take account of the actual time and place of perfection of an award by
the signature of the arbitrator(s). It can always be ascertained where and when an award has been
perfected by signing: when the arbitrators signed by circulation of drafts the last signature is the
one completing the award. But this would be unnatural in all those cases where signing is a mere
formality entirely divorced, geographically speaking, from the process which it completes. And in
this sense, ‘making’ should be made coterminous with the seat of the proceedings.105 These are
doubtless the considerations that prompted French courts to consider admissible recourse against
an award stated to be made in Brussels but where the parties had stipulated that the seat would be
in Paris'® and, conversely, to decline jurisdiction over an award resulting from an arbitration
whose seat was abroad. In that latter case the court stated that ‘the seat of arbitration is a purely
legal notion carrying with it important consequences, and notably ... annulment jurisdiction’.'”?

The same interpretation can comfortably be laid on the Model Law, by converse reasoning. The
scope of the Model Law, and the provisions in which it should be stated, was a matter left unde-
cided until the eleventh hour before its adoption. Article 1(2) states that in principle the provisions
of the Model Law ‘apply only if the place of arbitration is in the territory of the [enacting] State’.
It is nowhere stated that ‘place of arbitration’ is a legal term of art. But this ensues from Article 34
on annulment. It is unreasonable to expect a tribunal to conform to mandatory provisions whose
violation will attract annulment if the arbitration does not ‘take place within the state’ in a legally
important sense. In turn, that will be the case only if the process has a permanent attachment to
that state, and this can be established only by looking at the relevant circumstances and, most im-

101 See Arbitration Act 1999 (Sweden), § 34(3).
12 See also CCP (Netherlands), Article 1073(1) juncto 1037.

193 1t is suggested that the observations below may even apply where the law distinguishes between awards ‘ren-
dered’ in the territory and outside; eg, Act 9307/1996 (Brazil), Article 34: *sentenga proferida.’

1% NCPC, Atticle 1505.

195 Accord: Gaillard, E, JCI Droit International, Fasc 586-10 (1992) para 31. Cf also TGI Paris, 10 January 1996,
(1996) 14 Bull ASA 319; TGI Paris, 12 and 20 December 1991, [1996] Rev Arb 516.

196 Versailles, 14 January 1987 (unreported), cited by Gaillard & Savage, Fouchard Gaillard Goldman on Inter-
national Commercial Arbitration (1999) 772. See also Paris, 22 September 1995, [1996] Rev Arb 100, 102.
The same construction was laid on the relevant provisions of Greek law, CCP (Greece), Article 898, 1st in-
dent: Multi-Member CFI Athens 13998/1984, (1986) 34 NoB 95; and on Portuguese Law, Act 31/1986, Arti-
cle 37, see Moura Vicente, (1995) 44 ILCQ 174, 184-5.

17 Paris, 28 October 1997, [1998] Rev Arb 399.

- 48 -



Municipal Law and Suggested Approach

portantly, the agreement of the parties. Otherwise there is no connection at all between the legal
order called upon to apply and the arbitral proceedings.'”®

The legislative history of the Model Law gives the opportunity nicely to tie up the discussion in
this subsection on the predominance of ‘seat’ in modern arbitration practice. The objective of the
Model Law was to provide a uniform and modern statement of the law, empasizing party auton-
omy in organizing the proceedings.'” A uniform law avoids substantive conflicts between the
legal orders having adopted it, but does not of itself resolve possible conflicts of jurisdiction. Two
options were considered. The scope of the law could be, first, strictly territorial, in which case
party autonomy would be a consideration subordinate to the law otherwise applicable; or it could
be to a certain extent choice-dependent, in which case the law would apply independently of
choice only to avoid a negative conflict of jurisdictions.110 It was agreed that certain provisions
would apply independently of any connection between the enacting state and the arbitral proceed-
ings, and this was—and still is—notably the case for enforcement of arbitral agreements (stay of
proceedings) and awards, and interim protection.''’ A number of delegations, including that of the
ICC, were in favour of the first approach, as being in harmony with international practice.112 It
was also noted that outside a simple territorial criterion, detailed fine-tuning would be required to
eliminate conflicts of jurisdictions. To avoid gaps in the coverage of the law, the seat state should
decline jurisdiction in favour of the state whose law was chosen to apply (positive conflict), but
resume jurisdiction if that latter state declined jurisdiction on the ground of lack of a territorial
connection (negative conflict).'” This was for obvious reasons unattractive, and rejected in favour
of what is a more straightforward test. Article 1(2) is consonant with the experience and practice
from important jurisdictions.'' But it is interesting that some governments still saw, even after
Articles 1(2) and 34 had been finalized, a possibility for the parties altogether to opt out of the

Model Law, by adopting another state’s arbitration law.'"

Such reading is entirely without foun-
dation in the text (and must thus be premised on some prior freedom of choice) and, moreover,
would defeat the whole purpose of co-ordination of jurisdiction; happily there are no signs of it in
practice.''® The converse situation, the Model Law applying in respect of proceedings in another

state, is also excluded, by the ‘only if” formula in Article 1(2). One must however note that the

1% In the same vein, Berger, (1993) 39 RIW 8, suggests that the notion of the *seat of the proceedings’ is more
suggestive of the permanent nexus between the seat and the arbitration.

19 See UN Doc A/CN.9/21 and Corr.1 (1969), (1968-1970) I UNCITRAL YB 260, paras 263-275 (procedural
autonomy, including no control on merits of awards, but unify competent jurisdiction).

110 See UN Doc A/CN.9/WG.IVWP.49 (1983) paras 7-8.

' ibid paras 15-27; and see Model Law, Articles 1(2), 8-9, 35-36. Finnish law, which heavily draws on the
Model Law, excludes from the territorial coverage only enforcement of foreign awards: Arbitration Act
(Finland), § 1.

112 gee UN Docs A/CN.9/263 (1985) 46 and A/CN.9/263/Add.1 (1985) 19 (Canada, ICC).
113 See UN Docs A/CN.9/WG.II/WP.49 (1983) para 32 and A/CN.9/WG.II/WP.42 (1983) 2-9.

114 However, it remained an open question until the eleventh hour, as it were, whether the Model Law would
state to apply to arbitrations taking place ‘under’ it, ‘in the territory’, both, or, finally, leave it up to the courts
to decide: UN Doc A/CN.9/246 (1984) para 170. The considerations that led the Working Group to lean in
favour of the territorial criterion are set out ibid para 167; and the considerations that led to the adoption of
Article 1(2) are in UN Doc A/40/17, (1985) 16 UNCITRAL YB 3, para 73. The latter document also sets out
the reasons justifying a general statement of the principal connecting factor, as in Article 1(2); on which issue
see Analytical Commentary, UN Doc A/CN.9/264, (1985) 16 UNCITRAL YB 104, 106, paras 5-7.

115 See UN Docs A/CN.9/263 (1985) 8 (GDR), 46 (Japan) and A/CN.9/263/Add.3 (1985) paras 10-14 (Egypt).

116 See Corporacion Transnacional de Inversiones, SA v Stet International, SpA [1999] Ont Sup CJ Lexis 908,
*4()-*42: arbitration submitted to Mexican law, seat in Ottawa; Mexican law treated as proper law of arbitra-
tion agreement only.
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enacting legislation in Egypt and Tunisia explicitly enlarged the scope of application, to cover
arbitrations abroad submitted by the parties and/or the tribunal to their respective laws; but neither
state allows for the exclusion of its law in the reverse hypothesis.117 Similarly, German law, ZPO
§ 1025(1), omits ‘only’, the purpose being to leave it to the state of the seat to evaluate a choice of
German law.''® If that state would allow a sovereign choice of German law, Germany would treat
the resulting award as domestic for the purposes of enforcement.' "

There is a related observation, to be borne in mind for section III below. Under the Model Law
the jurisdiction of the courts is in principle coterminous with its scope of application. The prepara-
tory materials reflect, however, that it was the scope of application which was a function of court
jurisdiction rather than vice versa. In other words, the crucial question was ‘which are the courts
that should properly exercise control over arbitral proceedings?’. The law applicable was a secon-
dary question, it being presumed that it would be the /ex fori.

The United States is perhaps the only important arbitration jurisdiction with no clear notion of
the scope of application of its law. It may be inferred from 9 USC § 4 (preserving ordinary court
jurisdiction to compel arbitration) that the provisions of Chapter 1 of the Federal Arbitration Act
(9 USC §§ 1-16) in principle apply territorially."® Support from this proposition may be drawn
from cases confining US law and jurisdiction to awards ‘rendered’ in the country and arbitrations
‘conducted’ in the territory."?! In one case, the court alluded to the choice of seat in the Terms of
Reference, but the award was also stated to have been made abroad.'?* Similarly, 9 USC § 10(b)
invests the ‘district court for the district wherein an award was made’ with vacatur jurisdiction. A
very recent Supreme Court judgment interprets 9 USC § 10(b) as non-limitative; as a result all
jurisdictional venues under federal law (including the defendant’s forum, 28 USC § 1391(a)(2))
are now valid for setting aside purposes.'”> As will be seen in Chapter 6 below, Article V(1)(e) of
the New York Convention disallows any transposition of the judgment, whatever its wisdom may
be, to the international plane. The point here is that vacatur jurisdiction, would seem not to be ex-

17 See Act 27/1994 (Egypt), Article 1; Arbitration Code (Tunisia), Article 47(2).
18 Berger, (1998) 13:1 Mealey’s Int Arb Rep 38.

119 7PO § 1061(1) maintains in force the Act enacting the New York Convention, whose Article 2(1) treats
awards made abroad as German awards.

120 See Bear Sterns, below, note 296. Territoriality is an accepted principle of the American common law since
The Schooner Exchange v McFaddon et al, 11 US 116, 136-7 (1812).

12! See respectively: International Standard Electric Corp v Bridas Sociedad Anonima Petrolera, 745 FSupp
172, 175 (a New York Convention case, buttressing the territorial foundation of jurisdiction by arguments
from Article V(1)(e); see M & C Corporation v Erwin Behr GmbH & Co, KG, 87 F3d 844, 947-9 (6th Cir
1996)); Bear Sterns, below, note 296, 165 F3d at 187.

122 See American Const. Machinery & Equipment Corp Ltd v Mechanised Const. of Pakistan Ltd, 659 FSupp
426 (SDNY 1987); affirmed, 828 F2d 117 (2d Cir 1987); cert denied, 484 US 1064 (1988).

12 Cortez Byrd Chips, Inc v Bill Harbert Construction Co, 120 SCt 1331 (2000).
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cludable by submission to another arbitration law.'** However, ‘made’ is not otherwise defined,
and the observations above could therefore usefully be transplanted to US law.'”

The conclusion is that the legal concept of seat suggests itself as the primary anchor between
arbitral proceedings and a given legal order, for it is a fair and practical compromise between
practicality and party autonomy. But it must be borne in mind that it is a legal concept, often with
little or none territorial substance to it."?®

B. Procedural Autonomy as a Substantive Law Matter

Passing from legislative technique to substantive regulation, the second important tenet of modern
arbitration law is the wide autonomy afforded in procedural matters. Such autonomy has ceased to
be a conflicts-of-laws issue. Municipal law will cover all proceedings whose seat is in the terri-
tory, and allow all procedural arrangements that will not fall short of two basic desiderata, namely
equality of the parties and impartiality of the tribunal. (Indeed, these principles are so fundamental
that have implications outside the strict framework of municipal law; these are discussed in Chap-
ter 3 below.) The applicable law may also contain provisions designed positively to safeguard
these fundamental principles.

The Model Law encapsulates this trend. At the origin of its inception lay a proposal by the
Asian African Legal Consultative Committee (AALCC) to supplement the New York Convention
by a protocol which would make party-adopted arbitration rules prevail over municipal law at
both annulment and enforcement, subject only to considerations of ‘fainess’."?’ The proposal was
for various reasons rejected,'>* but procedural freedom remained a basic aim to be guaranteed by
the Model Law.'® The ground rules are these:

Article 18
The parties shall be treated with equality and each party shall be given a full opportu-
nity of presenting his case.
Article 19
(1) Subject to the provisions of this Law, the parties are free to agree on the procedure
to be followed by the arbitral tribunal in conducting the proceedings.
(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this
Law, conduct the arbitration in such manner as it considers appropriate. ...

124 This would be inferred from the Toys ‘R’ Us case (discussed in Chapter 7.11.C.2), where the court retained
control jurisdiction and yet accepted enforcement under the New York Convention in respect of non-
domestic awards, a category which generally (but not in that case) includes awards under a foreign law.
Moreover, even if it be correct that the New York Convention, Article V(1)(d) allows, as a matter of US law,
submission to the law of another state (Splosna Plovba of Piran v Agrelak Steamship Corp, 381 FSupp 1368,
1370 (SDNY 1974); Intercarbon Bermuda, Ltd v Caltex Trading and Transport Corp, 146 FRD 64, 72
(SDNY 1993)), it is unclear whether that operates as a veritable choice, and exclusion of US law; see Remy
Amerique, Inc v Touzet Distribution, SARL, 816 FSupp 213, 216-7 (SDNY 1993) (arbitrability rules still ap-
ply).

125 Restatement (Second) of Conflict of Laws, s 220(a), Comment c, states that an award is governed by the law
of the state where the proceedings were held and the award rendered; but accepts that when these places do
not coincide, rendition should prevail, and that the parties may exclude even that law. See Agrelak, above,
note 124.

126 This is especially the case for Tribunal Arbitral du Sport arbitrations, whose seat is always in Lausanne but
physically take place elsewhere, and virtual arbitration; see Kaufmann-Kohler, [1998] Rev Arb 517.

127 See Note to the Secretary-General, (1977) 8 UNCITRAL YB 233, para 3.
128 See UN Doc A/32/17, (1977) 8 UNCITRAL YB 11, para 31.
129 See, eg, UN Doc A/CN.9/207 (1981) paras 17-20, 73-74.
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These principles are further implemented by rules which are either absolutely binding on the
tribunal*° or afford it discretion,"' but in either event the decisions of the tribunal are reviewable
by the controlling court."*” Non-Model Law derived legislation follows a similar design. Swiss,
German, Belgian, Spanish, Italian, Portuguese, and Czech law consecrate procedural freedom in
very wide terms.”*> A number of laws expressly provide for the possibility of agreeing on another
arbitration or procedural law; that will not be true submission but incorporation, for it will neither
oust the jurisdiction of the courts nor will it supersede the mandatory provisions of the seat.”*
French law is noteworthy in that respect. The law admits of ‘submission’ to another procedural
law,"** and this is more than a linguistic nicety. The courts will not exercise support jurisdiction if
the parties have chosen another law and under that law other courts are in a position to exercise
it.*® The application of French law is therefore strictly functional, in that the courts will exercise
annulment jurisdiction, which is non-derogable.137 On substance, however, control by the French
courts does not seek to impose purely French conceptions of arbitration law."® France simply
provides a neutral forum.

Austrian courts have similarly accepted to provide a reserve forum. Statutory law is unclear, but
it seems now accepted that Austrian law and jurisdiction are coterminous, and dependent on a
choice of the parties.'”” On the other hand, the courts will assume control jurisdiction even in the
absence of express choice, apparently (and eccentrically) on a combination of the reserve forum
provisions of § 28 of the Judicature Act and Article V(1)(e) of the New York Convention.** It is
tentatively suggested that, by contrast with French law, purely Austrian provisions will be dero-
gated from only if there has been submission to a foreign law but the courts of that foreign state
will not accept jurisdiction.

On the other hand, the equality of parties as an imperative principle in the constitution of the
tribunal and the procedural arrangement of the proceedings is equally widely legislated'*' and

"2 Despite the fluctuating terminology—fairness

doubtless a mandatory rule of international law.
and natural justice, principe de la contradiction, rechtliches Gehér, egalité des parties—all laws

(and arbitration rules) mean essentially the same.'* Procedural equality in the conduct of the pro-

130 See Model Law, Article 24(2)-(3).
B! See Model Law, Article 26(2).
132 See Model Law, Article 34(2)(a)(iii)~(iv), (b)(ii).

133 See respectively: LDIP, Article 182; ZPO, § 1042(3); CJ, Article 1693(1); Act 36/1988 (Spain), Article 21;
CCP (Italy), Article 816, second indent; Act 31/1986 (Portugal), Article 15; Act of 1 November 1994 (Czech
Rep), § 19.

134 See Arbitration Act 1996, s 4(5).

135 See NCPC, Article 1494(1). Paris, 17 January 1992, [1992] Rev Arb 656; Paris, 24 April 1992, [1992] Rev
Arb 598.

136 Paris, 19 December 1995, [1996] Rev Arb 110.

137 See Paris, 16 February 1989, [1989] Rev Arb 711.

138 See NCPC, Articles 1504, 1502.

9 ¢f OGH, 71 SZ 446.

1° OGH, (1981) 103 JBI 437; criticized below, Chapter 6, text to note 45.

141 See, eg, Arbitration Act 1996, s 33; LDIP, Article 182(3); ZPO, § 1042(1); NCPC, Article 1504 juncto
1502(4)-(5); CJ, Article 1694; Arbitration Act 1999 (Sweden), § 24; Act 31/1986 (Portugal), Article 16.

142 See ILC Model Rules on Arbitral Procedure, Preamble, para 5 and Article 35(c); Mani, (1969) 9 Indian JIL
381; Lan, La Procédure dans I'Arbitrage International (Thesis Geneva, 1998) 25-33.

'3 See already David, [1932] UNIDROIT Actes & Documents, 2nd part, at 74-9.
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ceedings is also an imperative general principle of arbitration rules.'* In that sense, it is correct to
state that no law strictly requires an arbitral tribunal whose seat is in the territory to apply its pro-
cedural law;145 but such freedom is subject to control by annulment by the courts of the seat. So
the tribunal must, subject to contrary party instructions, respect the provisions of the law of the
seat, whose violation would result in annulment of its award, and in that more relevant sense it
will be applying the law of the seat.

For reasons fully to be set out in section III below, it is the position of this author that the state
of the seat has no sufficient appropriate connection to impose its own conception of procedural
propriety on international arbitrations taking place within the territory. Although it must enforce
the principles of due process, its title stops there: it is a compétence liée. However, mandatory
rules specific to one state are still to be found in municipal arbitration laws. That would be the
case for instance for the following provisions: a prohibition to administer oaths;'*® conversely, an
obligation to take evidence under oath;'* confining the evidence admissible to evidence admissi-
ble in state courts;'*® a non-derogable obligation to state reasons;'* an obligation, on pain of nul-
lity of the agreement, to name the arbitrators in the arbitration agreement;lso an obligation to have
the award notarized;151 a requirement that the tribunal will be composed of an uneven number of
arbitrators;'>> a prohibition to order any interim protection at all or certain measures only;'” and
requirements of nationality or religious convictions for the arbitrators.”>* Such provisions are en-
tirely out of step with modern practice and should be rooted out.'”

There is a possible argument that each state should be free to impose its own particularities, cre-
ating a legal market and leaving the choice of venue to sophisticated operators. Such thinking as-
sumes perfect information and knowledge (seldom the case) and overstates the title of each state
under international law. Thus, such particularities (eg, an appeal to the courts to determine the law
applicable) should apply on an opt-in basis. Moreover, certain mandatory provisions cannot

meaningfully apply on a strict territorial basis. A state forbidding its judges to sit as arbitrators'>°

144 ICC Rules, Article 15(1); LCIA Rules, Article 14.1; AAA International Rules, Article 16(1); UNCITRAL
Rules, Article 15(1); WIPO Rules, Article 38(b); ICSID Rules, Rule 50(1)(c)(iii), 3rd-4th indent; CAMCA
Rules, Article 17(1); SIAC Rules, Rule 17.2; Stockholm Rules, Article 20(3); IACAC Rules, Article 15(1);
European Arbitration Rules, Articles 7(4), 11(4), 15(4); Milan Rules, Article 28; Finnish Rules, § 20, 1st-2nd
indent; Zagreb Rules, Article 20(1); Oslo Rules, Article 10.

15 Thus Gaillard, E, JCI Droit International, Fasc 586-8-1 (1994) paras 12-13.

146 See 6ZPO, § 588, first indent; Arbitration Act 1999 (Sweden), § 25, fourth sentence; and contrast Model
Law, Article 19(2).

147 Arbitration Law, 5728-1968 (as amended, 1974) (Israel), Article 14.
148 See Act 31/1986 (Portugal), Article 18(1); and contrast Model Law, Article 19(2).

149 See Act 31/1986 (Portugal), Article 23(3) juncto 27(d); Decree Law 25953/1992 (Peru), Article 44(6); and
contrast Model Law, Article 31(2).

150 gee National Code of Civil and Commercial Law (Argentina), Article 740(2); NCPC, Article 1448, second
and third indents. Note, however, that the latter provision does not apply to international arbitrations, unless
French law has been chosen by the parties, NCPC, Article 1495.

11 Act 36/1988 (Spain), Article 33(2) juncto 45(2); TS, 28 March 1994, [1994] Rev Arb 749.

152 CJ, Articles 1681(1), 1684(1), 1685; and contrast Model Law, Article 10.

13 5ZPO, § 589(1); CCP (Italy), Article 818; CJ, Article 1696(1) (excluding Mareva injunctions).

134 Codes for the Implementation of the Arbitration (Saudi Arabia), s 3.

155 of Goode, (1993) 8 Arb Int 1, 7 (procedural requirements should not go further than safeguarding natural jus-
tice).

1% See 6ZPO, § 595(3), (6); Act 31/1986 (Portugal), Article 19(5); National Code of Civil and Commercial Law
(Argentina), Article 765; Decree Law 25935/1992 (Peru), Article 21(1) juncto 56(2); Arbitration Code (Tuni-
sia), Article 10, 2nd-4th indent (with qualifications).
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is enouncing a rule which should apply on a personal basis and regardless of where the proceed-
ings are situated. On the other hand, it is much more appropriate to enforce the prohibition by im-
posing disciplinary sanctions on offenders rather than penalizing the arbitrating parties.

Wide liberty to shape the procedural régime of the proceedings does not necessarily mean un-
certainty as to the concrete rules applicable. It is a fact that most arbitration rules are too general
in respect of the conduct of the proceedings, save perhaps for the constitution of the tribunal.
Where Terms of Reference are obligatory, as in ICC and CEPANI arbitrations for instance, the
parties may, and often do, make particular stipulations. Other arbitration rules will refer to the
procedural rules applying in court proceedings for supplemental rules, but those arbitration rules
are primarily designed for domestic or foreign, as opposed to international, arbitration.””” The par-
ties may of course make procedural agreements at any reasonable time during the course of the
proceedings. But the deadlock of arbitration may prevent reaching agreement, or give the oppor-
tunity for dilatory tactiques. The duty in those cases inevitably falls on the tribunal. The question
therefore is whether the law should provide for fall-back provisions and, if so, whether they
should apply on an opt-in or an opt-out basis. French and Swiss law do not contain such provi-
sions for international arbitrations, delegating the duty to create the procedural rules in the last
instance to the tribunal.'*® A minority position would be to mandate the ‘reasonable’ application
of court rules by analogy.'*® The Arbitration Act 1996 draws a practical compromise by including
provisions that the parties or the tribunal may adopt.'® The technique of creating a repository of
specific rules on which the parties or the tribunal may draw is commendable. Given that the tribu-
nal will consult the parties before adopting any particular rules, even that technique may entail
delay and arbitration on how to arbitrate. In the nature of things, the parties must co-operate. The
alternative is for the legislator to make certain backbone provisions (eg, on evidence) manda-
tory;'®" but this is an alternative firmly refuted by modem laws.'® So the price of procedural free-
dom is a duty to co-operate in creating the playing field.

C. Exclusion of Setting Aside by Agreement

1. Questions of Principle

Certain modern laws allow for prior exclusion of the action to set aside. As a matter of fact, such
agreements are of course everywhere possible, and concluded by the adoption of certain arbitra-
tion rules.'®® Annulment jurisdiction follows everywhere the general procedural principle making
jurisdiction dependent on the initiative of a party with an interest recognized by the lex fori as

legitimate;'® so that actual application of the law is conditioned by the actions of private par-

157 See CEPANI Rules, Article 33; Oslo Rules, Article 5.

18 See NCPC, Article 1404; LDIP, Article 182.

15 Act of 1 November 1994 (Czech Rep), § 30.

10 Arbitration Act 1996, ss 34-41.

1ol As suggested by Mann, The Financial Times, 24 November 1988.

162 The Arbitration Act 1996, s 34(2) draws a good balance by providing a check-list of procedural issues.
13 The ICC Rules, Article 28(6) is an exclusion agreement ‘insofar as such waiver can validly be made’.
164 See, eg, TF, 116 I ATF 721 (no practical or actual interest in annulment).
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ties.'”> From which also follows that exclusion agreements concluded after the conclusion of the
proceedings (and after the right has accrued) are binding and enforceable. The crucial thing is for
prior arrangements to be binding and enforceable, obliging the courts to decline jurisdiction.

One should pause at the preliminary question, whether such agreements should be binding
without specific legislative provision. The matter arose for consideration before an Ontario court.
The agreement of the parties excluded all recourse to the courts except for enforcement. The
claimant averred that this could not validly exclude an action to set aside, Article 34 of the Model
Law, because this is the only means to sanction violations of mandatory provisions of the law.
The court refuted the submission, reasoning that while Articles 18 and 19 reserve the application
of mandatory provisions of the Model Law (as does the enacting Ontario legislation), Article 34
itself is not a mandatory provision.'*® So Article 34(2)(a)(iv), preserving the application of man-
datory provisions, operates only insofar as Article 34 as a whole has not been excluded. The court
viewed exclusion as a particular procedural arrangement, but even if it was right in that respect,
the interpretation must, it is respectfully submitted, fail. The preparatory materials would surely
state the possibility of exclusion had the drafters contemplated it. And the drafters did not con-
template it, because in the system of the Model Law the imperative procedural provisions are so
few that their disregard would amount to an egregious violation of due process. Moreover, in the
absence of control by annulment, any mandatory provision ceases practically to be mandatory; it
is a lex imperfecta. Generally, and in matters of procedure especially, there is nothing intrinsically
wrong with that, for compliance with fundamental procedural principles will be a requirement for
enforcement. This is precisely the point: an exclusion agreement obliges the aggrieved party to
oppose enforcement wherever that may be requested. And as an evidentiary matter it is one thing
to prove that an award has been annulled (New York Convention, Article V(1)(e)) and quite an-
other to prove violation of due process (New York Convention, Article V(1)(d) and (2)(5)). Be-
cause of that serious curtailment of the parties rights, it is preferable to accept the validity of ex-
clusion only under cover of specific legislative provision. Inversely, it is easier to accept an
agreement excluding opposition to enforcement,'®’ since in that case annulment will still be avail-
able and an annulling judgment may be taken account of by the enforcement court under the pub-
lic policy exception, sua sponte.

A similar question is how to respond to a breach of an exclusion agreement absent specific li-
cence by the arbitration law of the controlling forum. It would be logically impossible for the de-
fendant in the action to set aside to be awarded damages in the controlling forum: the court will
consider the agreement as violating a mandatory rule, disposing of a right which the parties had
no authority to dispose of before the right arose (a ‘legally impossible contract’ in civil law termi-
nology). Other fora should be for the same reason constrained from awarding damages or disre-
garding the annulment: the right to apply for setting aside is doubtless governed by the law of the
controlling forum, whether that law be considered the lex arbitri or not. The only way to circum-
scribe that will be by classifying the right to apply for setting aside as one arising under the proper
law of the arbitration agreement, and even that construction will not help when the relevant arbi-

165 See Cases C-430-431/93, Van Schijndel & Van Veen v SPF [1995] ECR [-4705, para 21. This applies even
when the interests to be safeguarded are of public policy calibre: Case C-126/97 Eco Swiss China Time Ltd v
Benetton International NV [1999] ECR 1-3055.

16 See Noble China Inc v Lei Kat Cheong [1998] Ont CJ LEXIS 2030, *38-*51.
67 See Food Services of America Inc v Pan Pacific Specialties Ltd (1997), 32 BCLR (3d) 225, 229.
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tration provisions of that law do not allow for exclusion agreements.'®® In other words, exclusion
agreements cannot on any view be given effect through general contract law.

2. Municipal Legislation'®

The prototype legislation allowing for exclusion is Article 192 of the Swiss LDIP. Paragraph 1
permits parties to contract out of the annulment jurisdiction of Swiss courts in respect of proceed-
ings otherwise subject to Swiss law; and paragraph 2 provides that in such cases enforcement in
Switzerland will proceed under the New York Convention, ‘by analogy’.170 The substantive re-
quirement is that none of the parties must have its domicile, habitual residence or place of busi-
ness (‘établissement’) in Switzerland, and the formal requirement is that the exclusion agreement
be in writing. The rule is adopted in almost identical terms in Belgium,'” Sweden,'”? and Tuni-
sia.'”

The requirement of writing needs no comment; it is only symmetrical with the requirement for
the arbitration agreement itself. The requirement of no contact is more contentious: it reflects the
notion that the controlling forum owes its protection to those residing within the territory, but only
to them. This is in all likelihood to conform to a constitutional law obligation to provide a ‘natural
judge’ (Article 58 of the Swiss Constitution). In the submission of this author, there would be no
insurmountable barrier to extending the facility to residents; provided that the requirement of writ-
ing is fulfilled and there is no weaker party to protect (as in consumer and labour disputes, which
are seldom arbitrable in any event), the law has already provided adequate protection.174 More-
over, the distinction between residents and non-residents seems wholly unrelated to the real cause
of the lack of connection between the controlling forum and the arbitration, namely that the dis-
pute and the proceedings as a whole cannot be considered exclusively domestic to any one state.

It is also important to observe that exclusion covers the remedy of setting aside exclusively. The
arbitration is effectively detached from the law of the seat insofar as that drastic form of interven-
tion is concerned. But support jurisdiction, in regard to the constitution of the tribunal for exam-
ple, is still available; and to that extent the arbitral tribunal and the parties must come within the
four comers of the law of the seat. It is suggested that no state should allow for exclusion of its
support jurisdiction, for the parties may be confident in the tribunal’s ability properly to adjudi-

18 Eor application of these propositions see below, Chapter 6, text to note 96.
199 See generally Berger, (1989) 12 Fordham ILJ 605.

170 L DIP, Article 192. Under the Concordat exclusion agreements were impossible, and finality provisions in ar-
bitration rules were subject to that mandatory rule, even when all parties were domiciled abroad: TF, 110 Ia
ATF 131; TC Vaud, (1981) 129 JdT III 104.

"¢y, Article 1717(4).

172 Arbitration Act 1999 (Sweden), § 51. The provision follows a much-discussed dictum of the Supreme Court
according to which in certain circumstances (which were not spelt out) Swedish courts should decline to ex-
ercise control jurisdiction over proceedings involving exclusively parties with no connection with Sweden:
Soleh Boneh International Ltd v Republic of Uganda (1990) 117 JDI 597; on which see Heuman, Current Is-
sues (1990) 206-215.

'3 Arbitration Code (Tunisia), Article 78(6).

17 So Belgian law, which before the 1998 amendment (above, note 171) made exclusion automatic where it is
now optional, was out of step with international law; see CJ, Article 1714(4) (old); and Storme, [1985] Rev
Arb 461. That provision was controversial; the references are in De Ly in The Place of Arbitration (1992) 1,
note 95.
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cate, but only state authorities can ensure the viability of the process itself.'” This point is well
demonstrated by Malaysian law.

Section 34(1) of the Arbitration Act provides that Malaysian law ‘shall not apply’, in its totality,
to arbitrations held under the ICSID Convention or the UNCITRAL Rules if, in the latter case, the
UNCITRAL Rules are administered by the Kuala Lumpur Regional Centre for Arbitration.'”® The
provision gives effect to an international agreement between the AALCC and may thus be viewed
as a limitation of sovereignty imposed by international law. It is a true limitation in the sense that
s 34(1) excludes from the otherwise territorial scope of the Arbitration Act all arbitral proceedings
falling within its definition.'”’” Practically, Malaysian courts cannot intervene in the process for
any purpose, not even to assist the proceedings—be that by jurisdiction under the Arbitration Act
itself, other enactments, or any inherent jurisdiction they may possess.'”® This excludes declara-
tory relief as well, in particular on the validity of the arbitration agreement,'” the validity of the
award, * or the jurisdiction of the tribunal.'® The courts sought to clarify, rightly, that all the Act
may do is lift the jurisdiction of the courts; it cannot relieve arbitrators of duties incumbent upon
them by virtue of the New York Convention, in the sense that, in order to produce an enforceable
award, they will have to conform to the requirements of Article V(1)(a)-(d) and (2). And of
course the arbitrators always have the faculty of applying Malaysian law.

This is true and absolute delocalization: the award is divorced from the law of the seat and sub-
ject only to international standards at enforcement. To varying extents, awards covered by exclu-
sion agreements under any law are ‘non-domestic awards’ in the meaning of Article I(1) of the
New York, and can be enforced in the state of the seat as such. This results from the fact that
when setting aside is not available the law applicable becomes to a large extent dispositive and in
that sense an award is not really made ‘under’ it. (The point is moot, because all laws directly
provide that enforcement proceeds under the New York Convention,'** but paves the way for the
discussion in Chapter 7 below.)

The controversial point is that the blanket exclusion would seem to cover even support meas-
ures. This is clearly problematic, and perhaps not even reflecting the purpose of the provision,
since the Kuala Lumpur Centre has no power of coercion and cannot, for instance, issue letters
rogatory. There are dicta reserving the possibility of court interference for cases where the act
I'® (and this could be extended to
cases where the tribunal is incapable of acting effectively), but in view of the absolute language of

requested from the court is outside the jurisdiction of the tribuna

the provision the issue is far from clear.
Finally, a peculiar type of exclusion agreement is provided for in Greek foreign investment leg-
islation. The relevant text provides for arbitration as the exclusive means of dispute settlement

175 Similarly, an exclusive jurisdiction clause will be treated pro non scripta if concurrent with an arbitration
clause, so as to allow the parties to have recourse to all courts available for interim protection; see Toepfer In-
ternational GmbH v Société Cargill France [1998] 1 Lloyd’s Rep 379 (CA).

176 Arbitration Act 1952 (Malaysia), s 34. ICSID arbitrations are subject to public international law only (see
Chapter 5 below); in respect of them the provision is merely declarative.

'77 See generally Arfazadeh, (1991) 8:4 J Int Arb 103; Lim, (1998) 4 ADRLJ 318.

178 Sarawak Shell Bhd v PPES Oil & Gas Sdn Bhd et al [1998] 2 MLJ 20 (CA).

' Sarawak Shell Bhd v PPES Oil & Gas Sdn Bhd et al [1997] 4 MLJ 280.

1 Soilchen Sdn Bhd v Standard-Elektrik Lorenz AG [1993] 3 MLJ 68.

18! See Klockner Industries-Anlagen GmbH v Kien Tat Sdn Bhd et al [1990] 3 MLJ 183
182 Except for Greek law, below, text to notes 184-185.

18 See Sarawak Shell Bhd v PPES Oil & Gas Sdn Bhd et al [1998] 4 MLJ 619.
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between the state and a foreign investor, and makes the award final and not subject to any means
of recourse, including an annulment action and even opposition at the execution stage.'™ The ex-
clusion of recourse appears automatic and in that sense similar to that under Belgian law prior to
1998, but it has to be bome in mind that the provision covers only arbitration arising out of an
investment in respect of which the investor has specially applied to benefit from the investment
law régime. It is this contractual aspect which must have prompted the Areios Pagos to hold that
the blanket exclusion does not violate the constitutional guarantee of the natural judge.185 For rea-
sons apparent from the foregoing, this author would concur, adding that there is no conflict with
Article 6(1) of the European Convention on Human Rights either.

III. THE SEAT AS THE FOCAL POINT IN INTERNATIONAL ARBITRATION:
ITS JURISDICTIONAL TITLE AND FUNCTIONS

A. The Relevance of Public International Law in general

Jurisdiction is the power to regulate or, more technically, the limits within which rights and obli-
gations may be created, proscribed, and altered by way of legislative, executive or judicial action.
And if jurisdiction is an empowerment to regulate, its necessary foundation is sovereignty, for any
such empowerment rests exclusively with a sovereign. This is not categorically to deny the thesis
of the so-called sociological school of thought, which contends that there are informal clusters of
regulatory power in a given society.'®® It is beyond doubt, however, that informal systems of rules
are relevant only to the extent that they may effectively operate outside state-provided authority
and coercion, or that a given legal order delegates them authority. It follows that on the interna-
tional plane jurisdiction can be conceived only within the limits prescribed by international law,

. . . 8
for sovereignty can attract limitations."®’

188

In that sense, jurisdiction is a question of entitle-
ment — —or, which is the same, a list of the factors that permit a state to regulate a given conduct.
Conflicts rules delimit the scope of operation of sovereign edicts with competing claims to ap-
ply to the same facts. Such delimitation must be subject to international law; it would be other-
wise only if international law contained a rule that each sovereign is entitled to regulate whichever
set of facts he pleases. Although there do exist subject-matters in respect of which states are, at a
given moment, under no restrictions, no such proposition can be accepted in its generality.189
Mann’s elegant formula is that ‘conflict rules are a product of municipal law, which has to stand
the test of the international doctrine of jurisdiction’.190 However, there can be no absolute corre-
spondence between private and public international law, because the latter may by nature provide
only for restrictions to jurisdiction. This does not mean that the relevant considerations are not

common between the two systems. One cannot do better than quote Mann on this point:'!

184 See Legislative Decree 2687/1953, Article 24(1)-(7).

185 AP 356/1991, (1993) 44 EEunA 386.

186 In a context close to ours see Goldman, (1964) 9 APD 177.

187 of The S/S Wimbledon, PC1J, Series A, No 1, at 25.

18 Mann, Studies (1973) 1, 3.

189 Gee Nationality Decrees in Tunis and Morocco, PClJ, Series B, No 4, at 23-4.
19 Mann, Studies (1973) 12. Also Lowenfeld, (1979-11) 163 RdC 310, 326.

! ibid. Contra, Ago, (1936-IV) 58 RAC 243, 289-91; Akehurst, (1972-73) 46 BYIL 145, especially at 174-85;
Lipstein, (1972-I) 135 RdC 97, 171-3.

- 58 -



Municipal Law and Suggested Approach

[T]he inter-relation between the conflict of laws and public international law in respect
of ... international jurisdiction ... give[s] rise to the same fundamental question: does
there exist a sufficiently close connection between a given set of facts and, on the one
hand, a particular legal system called upon to govem it or, on the other hand, a particu-
lar legislator qualified to regulate it? The former question belongs to private, the latter
to public international law.

More practically, and assuming that international law will ex hypothesi contain rules in respect
of a given subject-matter, there are two perspectives here. The courts and administration will give
effect to international law only to the extent that their lex fori (a) allows them directly to have re-
course to international law or (b) materially incorporates international law. The legislator, on the
other hand, is always bound by international law in formulating conflicts rules, because such rules
delimit the application of municipal law, and to that extent are subject to jurisdictional limitations
imposed by international law. This is precisely where Mann’s above-quoted proposition plays.

One does not propose here to enter the debate between the ‘universalistic’ and ‘particularistic’
schools of thought, which is almost as old as private international law itself. It is submitted, how-
ever, that there must be no doubt that public international law may be relevant in the formulation
of private international law rules, in that if a private international law rule entails the exercise of
jurisdiction contrary to public international law, its application would constitute an international
delict. For example, if international law absolutely prohibits the assumption of jurisdiction in re-
spect of immoveables situated outside the territory, the ineluctable inference would be that the law
of the sifus would apply (for otherwise no law would apply at all). The question in the context of
this thesis is whether international law contains any rules circumscribing the exercise of jurisdic-
tion (legislative and enforcement) capable of being translated to conflicts rules.

Such international law rules could originate in municipal law and be of so widespread and con-
sistent application as to have attained the status of customary law; or they could originate in inter-
national treaties; or, finally, originate in either of the above and be crystallized in international
treaties. The position of this author is that certain clear-cut principles have emerged concerning
the exercise of jurisdiction over international arbitral proceedings. (Indeed, it would be paradoxi-
cal if no patterns on the delimitation and co-operation of jurisdictions had emerged.) Municipal
statutes and international instruments are clear on a fundamental distinction between primary ju-
risdiction (that is, jurisdiction to control and validate, endowed with extraterritorial validity) and
secondary jurisdiction (that is, jurisdiction which is confined to allowing or refusing recognition
and enforcement within the territorial limits, but only there).'*?

However, as is evidenced by the most widespread international instrument on recognition and
enforcement of arbitral awards, the New York Convention, the rule is not absolutely clear-cut, in
two respects. First, the enforcement forum may re-examine whether a ground for non-
enforcement is extant even if the award has been found regular in that respect by the courts of the
state of rendition. Secondly, in limited circumstances, the enforcement forum may deny giving
effect to an annulling judgment in the state of rendition. The Convention, however, was made in
1958, when the jurisdictional principles now familiar were still emerging. And even under those
limitations, it is clear that the entitlement to control arbitral proceedings belongs primarily to the
state of the seat. It is furthermore equally clear that a decision of the courts of that state should
prima facie be accorded recognition abroad. Further still, enforcement courts seem prepared to

192 On these distinctions the author follows Reisman, Systems of Control (1992) ch 4, 113-20 (distinguishing be-
tween primary or venue jurisdiction and secondary or enforcement jurisdiction). For a fuller exposition see
Chapters 6-7 below.
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pay deference to decisions of the controlling courts finding awards regular in respect of grounds
of irregularity common to annulment and refusal of enforcement alike. This is commendable.
Though the New York Convention allows for re-trial on the substance of such grounds, it does not
prohibit refusing to disturb the findings of the controlling forum—or at least to review them only
for grave errors amounting to a violation of its ordre public. Indeed, the whole Convention
scheme would militate in favour of such a co-ordinating interpretation of the text of Article V(1).
Colman J has judicially proffered this principle:'”

[A] party who contracts into an agreement to arbitrate in a foreign jurisdiction is bound
not only by the local arbitration procedure but also by the supervisory jurisdiction of the
courts of the seat .... [TThe party who complains of [a] defect [in the award or proce-
dure] must in the first instance pursue such remedies as exist under that supervisory ju-
risdiction. ... In a case where a remedy for an alleged defect is applied for from the su-
pervisory court, but is refused, ... it will ... normally be a very strong policy considera-
tion ... that it has been conclusively determined by the courts of the agreed supervisory
jurisdiction that the award should stand.

B. The Foundations and Nature of Primary Jurisdiction

1. Types and Functions of Primary Jurisdiction

Jurisdiction over arbitral proceedings should be seen as specific (or special) jurisdiction relating to
a single process. The functions that revolve around that process are essentially two: control of the
regularity of a final award and support of the arbitral process.'”* There are difficulties with that
broad distinction which are outside the ambit of this thesis. One concerns the definition of a ‘fi-
nal’ award. There is growing support in legislative practice for the view that a preliminary award
which conclusively settles an issue (eg, the competence of the tribunal'®® or liability in principle),
is final for the purposes of control.'®® Another difficulty concerns the appropriate remedies. The
Model Law allows exclusively for an action to set aside, as opposed to a declaratory action on the
invalidity and/or non-existence of an award for instance.'”’ This seems to be a matter left to each
state in the first place; it is submitted, however, that the exclusivity of annulment action attains
legal certainty and effective protection. (Thus, in what follows control and annulment jurisdiction
are used interchangeably.)

193 Minmetals Germany GmbH v Ferco Steel Ltd [1999] 1 All ER (Comm) 315, 330; cf Arab Business Consor-
tium v Banque Franco-Tunisienne [1996] Lloyd’s Rep 485, 491 (CA).

194 Control jurisdiction encompasses, in addition to remedies leading to annulment etc, applications for interpre-
tation and correction of awards (see, eg, Model Law, Article 33). Common administrative duties (eg, registra-
tion of awards) are ancillary to control and support.

195 Explicitly so for such ‘incidental’ awards, LDIP, Articles 188, 190(3): TF, 116 II ATF 80.

1% See, eg, Model Law, Article 16(3); Arbitration Act 1996, s 67. It is of course a matter of legislative policy
whether such award, otherwise being final, will be subject to annulment separately or only as part of the
award on the merits; for the latter solution see Act 2735/1999 (Greece), Article 16(3). The related question,
whether an order for interim protection is final and binding within the New York Convention, is under con-
sideration by UNCITRAL; see UN Doc A/CN.9/WG.II/WP.108 (2000) Pt II.

197 See Model Law, Article 34; Arbitration Act 1996, ss 67-68; NCPC, Article 1504; LDIP, Article 190. How-
ever, Swedish and Greek law (the latter only in respect of non-international awards) still distinguish between
void and voidable awards and the attendant remedies; see Arbitration Act 1999 (Sweden), § 33; CCP

(Greece), Article 901.
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Generally, procedural modalities are a matter for individual states to settle. Such are, for in-
stance, the time-limits for the annulment action, the remedies, if any, against judgments on such
actions, and the internal competence of courts in respect of such actions.'”® The limits here are set
in extremis, by human rights law: the arrangements must be such as not to render the process inef-
fective and too onerous.'” In the same vein, the proposition seems to have mustered general con-
sensus that if an award is defective only in certain respects which have not contaminated the
whole of it, only those defective parts need be annulled.”*® Because procedure runs in a single
thread, it will normally be the case that a departure from, say, the rule of party equality, will have
affected the award as a whole. The rule could thus be stated in more general terms, as follows:
violation of a mandatory procedural rule will lead to annulment if it can be reasonably ascertained

that it has influenced the outcome of the case.””!

2. Annulment Jurisdiction: The Relevant Considerations

One starts with certain general considerations which are relevant to support jurisdiction (subsec-
tion 3 below) as well.

(a) The Jurisdictional Title of the Seat

(1) General Observations

If international arbitration is considered as a unique and discrete legal category, its distinctive
characteristics must be taken account of. (They are all truisms but important to bear in mind.) The
origin of any arbitration is exclusively private will. Its purpose is, however, to replace a preroga-
tive of sovereign states, namely binding and conclusive adjudication.’”” The essence of arbitration
1s therefore mixed: private origin and public function. These two elements are so closely inter-
connected that it would be wrong to give preponderance to either of them on the basis of a priori
thinking. That difficulty 1s exacerbated in international arbitration.

As the previous chapter has shown, neither the nature of international arbitration nor the actions
of the parties can be said decisively and exclusively to create a connection with any legal system.
And yet doctrinal thought and state practice are clear that we do need a single—or at least pri-
mary—connecting factor, to one legal system.203 This is premised on convenience and legal cer-
tainty: the international mercantile community needs one forum that can be identified with rea-
sonable certainty and which will conclusively and erga omnes pronounce itself on the regularity
of the arbitral process. In more theoretical terms, the need for a single controlling forum is im-

198 For example, and this is a unique one, in Djibouti international arbitrations are subject to a special exclusive
body, the Commission for International Appeals: Code of International Arbitration (Djibouti), Articles 25-31.
Cf the Cour Commune de Justice et d’Arbitrage and the functions entrusted to it by the Traité relatif a
I’Harmonisation du Droit des Affaires en Afrique (Port Louis, 17 October 1993), Articles 21-26.

199 See Chapter 3 below.

20 Certain laws express this general rule only in respect of excess of jurisdiction (eg, Model Law, Article
34(2)(a)(iii)), but others make it of general application (eg, CJ, Article 1705; and Paris, 28 April 1988, [1989]
Rev Arb 280).

21 See Arbitration Act 1999 (Sweden), § 34(6); CJ, Article 1704(2)(g).

292 In private law will is of course always private in nature. The point here is simply that no-one is obligated to
arbitrate (just as no-one is obligated to contract), but an agreement to arbitrate displaces a function that states
arrogate in principle only to themselves.

23 The proposition was first expounded by Balladore Pallieri, (1935-I) 51 RdC 287, 334-55.
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posed by considerations of judicial economy: any legal process must be designed so as to liqui-
date the dispute of which it is seised with erga omnes effect, and this applies both to the arbitral
and the judicial function.

Generally, it is not helpful to speak in terms of the jurisdiction with the ‘closest and most con-
tinuing legal and factual connections’,”™ proximity,”” or similar formulas. Such criteria can,
however, usefully serve as guides to the formulation of fixed jurisdictional bases and to the limits
of jurisdiction.’”® More specifically, it is necessary to take account of two sorts of considera-
tions.”"” First, litigational considerations, such as the domicile (or equivalent, or similar’™®) of the
respondent and the claimant, and the connections between the forum, the object of the claim, and
the claim itself. Secondly, legislative considerations, that is, whether the forum may assert judicial
jurisdiction to enforce its own law.’® In our context, considerations of the latter sort are neutral:
the protection of interests specific to one nation should be afforded by a refusal to enforce, not
erga omnes annulment.

That forum must be provided by the state of the seat the arbitral proceedings. One hastens to
clarify that ‘seat’ is a term of art. Mobility is inherent in international arbitration. Seeking to ac-
commodate the convenience of the parties (or of its members), or merely conforming to the needs
of the case (eg, the need to examine a number of witnesses present in another state), the tribunal
may hold hearings outside the designated ‘seat’. This is now an accepted principle in arbitration
law.?'® To counter that difficulty, it has been rightly suggested that the legally crucial seat should
be the place designated as the ‘seat’ or ‘place of arbitration’ by the parties and/or the arbitral insti-
tution and/or the arbitral tribunal.”'' Subsection II.A above has shown that state practice is gradu-
ally converging on such a conception of the seat. Moreover, this is consonant with arbitral prac-
tice. The ICC Rules for example provide that the place designated (ie, fixed or confirmed) by the
ICC Court of Arbitration is recorded in the Terms of Reference, and that the award shall be
deemed to have been made there.*'* Generally, the place of the proceedings is the most conspicu-
ous and oft-encountered term in arbitration agreements,”"* and thus determinable in advance in the

2%% The phrase is borrowed from von Mehren & Trautman, (1966) 79 Harv LR 1121, 1141.
295 On which see Lagarde, (1986-I) 196 RdC 9.

296 As is the case in the US, where the jurisdictional bases asserted by state courts are controlled by the Supreme
Court. For a succinct statement and critique of the law see Juenger, (1995) 28 UC Davis L Rev 1027; Silber-
man, (1995) 28 Vand JTL 389.

297 According to the US Supreme Court, the relevant factors include ‘the forum State’s interest in adjudicating
the dispute, ... the plaintiff’s interest in obtaining convenient and effective relief, ... the ... jufdicial system’s
in obtaining the most efficient resolution of controversies; and the shared interest of several States in further-
ing fundamental substantive social policies ...": World-Wide Volkswagen Corp v Woodson, 444 US 286, 292
(1980) (citations omitted).

208 eg: property that the respondent may have in the forum, the fact that the claimant has undertaken activities
within the forum.

% See generally Gonzalez Campos, (1977-111) 156 RAC 227, 338-41; and, eg, Act Reforming Private Interna-
tional Law (Italy), Article 9. The fact that a court may apply another state’s law does not, however, render the
litigational considerations moot; pace Jennings, Collected Writings 2 (1998) 885, 887.

210 See, eg, Model Law, Article 20(2); UNCITRAL Notes, para 24. Cf also ICC Rules, Article 14(1) and (2).
' Mann, (1985) I Arb Int 107.
212 gee ICC Rules, Articles 14(1)-(2), 18(1)(#), 25(3).

213 849 of the ICC cases initiated in 1999 contained a choice of seat ((2000) 11:1 ICC Bull at 9), which tallies
with the average for 1990-1995 (Lew, The Financial Times, 21 May 1996). This is an increasingly recurrent
stipulation; compare the figures given by Jarvin in Recht und Praxis (1986) at 16; and Verbist in The Place of
Arbitration (1992) 131 at 132-3.
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majority of cases. (This leaves us with no connecting factor for arbitrations whose seat has not yet
been designated, an issue dealt with below.)

These remarks do demonstrate that there exists no absolute and predestined connection between
a state and arbitral proceedings taking place within its realm. The point is, rather, that the place of
arbitration is in principle an easily ascertainable connection; from which follows that it is an ap-
propriate connection for practical purposes. Again, however, this does not detract from the fact
that the connection is a relative one. It must always be borne in mind that it is a super-imposed
connection based on practical and functional considerations. Apart from the fact that the place of
the proceedings is readily ascertainable, it is an appropriate focal place for control over a process
involving persons and acts that cannot be identified in advance and may relate to a number of ju-
risdictions.?"* That last point, indeterminate parties, is best demonstrated in ancillary jurisdiction
for contractual remedies resulting from the arbitral reference, such as an action to recover arbitral
fees and an action for damages for arbitral misconduct: such actions should also be concentrated
in the arbitral seat.”"> Even in the exceptional case where that forum would apply another law on

the merits, most appropriately that chosen to regulate the procedure,”'® the essential point is that

there is a convenient forum.”'’

The restrictions on the jurisdictional title of the seat do not result only from the lack of attach-
ment of the process itself to that legal order, but also from connections that other legal orders
might have with the subject-matter and the parties. Such connections are apparent more in prohi-

218 :
“") or ratione

bitions of resort to arbitration applying ratione personce (‘subjective arbitrability
materice (‘objective arbitrability’) or, finally, independently of such bases (‘procedural arbitrabil-
ity’, for instance when resort to arbitration requires exhaustion of a mediation process).2 " Take
the example where a municipal law prohibits arbitration of property rights arising out of conjugal
relations even as an incidental matter. Now to extend this to an arbitration in respect of spouses of
foreign nationality and/or where the assets are located abroad would be impermissible as a matter
of international law, and such situations are in fact outside the protective scope of the prohibition.
On the other hand, enforcing the provisions of the laws applicable to the assets and the persons
concermned would be too cumbersome, because it would be too difficult to balance their respective
title and sphere of application. The proper course, it is suggested, is to enact special rules in re-
spect of international arbitrations which should be as liberal as could be tolerated by conceptions
of (truly) international public policy.”*°

This construct gives the arbitrators the power to determine the measure of applicability of each
law. That measure could result only from a unilateral assessment of the title of (ie, connections
with and interests safeguarded by) each candidate legal system, as relates to the efficacy of the

award. In other words, since the parties intended their dispute to be resolved by arbitration, the

214 This difficulty was discussed already in 1932: David, [1932] UNIDROIT Actes & Documents, 2nd part, at
92-3.

215 See respectively: Arbitration Act 1999 (Sweden), § 41: ‘action on the award’; Act 31/1986 (Portugal), Article
19(5).

218 This is a debated point. A number of authors consider that contract to be collateral to, and thus governed by
the same law as, the arbitration agreement: Scholdstrom, The Arbitrator’s Mandate (1995) 428-30.

217 See OGH, 71 SZ 446.
218 See, eg, CCP (Poland), Article 1105(2).
219 See generally Bockstiegel in Comparative Arbitration Practice (1986) 177.

20 Gee eg, LDIP, Article 177; and TF, 118 II ATF 193, 196 (exclusive application of the lex fori to arbitrabil-
ity); TF, 118 II ATF 353, 355-6 (making an exception where respect for foreign law is mandated by Swiss
public policy).
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arbitrator should have the power, though not unfettered, to determine and give effect to public
policy concerns as well as mere transactional, private, concerns.??! At the same time, the construct
gives the various municipal legal orders a proper role in safeguarding their public policy, for it
can be safely assumed that if there is any defensible connection the opportunity will arise for them
to assert their public policy at the enforcement stage.

(i1) Preliminary Control of the Arbitration Agreement

It would also follow that pre-emptive challenges of the validity of the arbitration agreement,
whether premised on general contract law grounds or special arbitrability rules, should be resisted,
unless the invalidity results from a flagrant violation of (truly) international public policy. Thus,
pre-emptive declarations, where available, should be limited to a prima facie decision on whether
the arbitration agreement is ‘null and void, inoperative or incapable of being performed’.222 The
court should be looking for an on-its-face vice rather than fully reviewing the agreement, which is
in the first instance a matter for the agreed forum, arbitration.””> That approach is exemplified by
the decision of a US federal court:**

[T]he meaning of Article II section 3 which is most consistent with the overall purposes
of the Convention is that an agreement to arbitrate is ‘null and void’ only (1) when it 1s
subject to an internationally recognized defense such as duress, mistake, fraud, or
waiver, or (2) when it contravenes fundamental policies of the forum state.

It is submitted that a judgment which goes further than that should not be accorded res judicata
effect in the seat of the arbitral proceedings, so that it would not strictly bind the arbitrators.””’
The result can be achieved by construing the New York Convention’s mandate to the courts as a
rule of allocation of competence between state courts and arbitral tribunals which is universally
admitted and thus expressive of international public policy.”*® And imposing a foreign judgment
going against such public policy would deprive the parties of their natural judge.?”’

There are thus two considerations to be balanced in answering the question whether pre-emptive
challenges should be entertained exclusively by the courts of the seat, and not by the courts that
would have ordinary personal or subject-matter jurisdiction. The first is that the law is uniform
(Article II of the New York Convention) and the result should everywhere be the same.