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The list of recognised grounds of judicial review has remained constant in
England and Wales for several decades. Modern administrative law may
therefore appear to be characterised by high levels of stability or perhaps
stagnancy. The collection of essays in The Frontiers of Public Law are,
however, an important reminder of three important sources of dynamism
across modern administrative law. First legislation can change regularly in
this field, generating novel legal questions. Second, internal administrative
practices are not static but evolving, creating questions about the adequacy
of existing doctrinal structures. Third, principles can emerge within
‘subbranches’ of judicial review, giving rise to questions about whether and
how those same principles apply elsewhere. These sources of dynamism make
modern administrative law ripe territory for novel and important legal
issues.

Some books read like comforting trips to familiar places. The edited collection which emerged
from the third biannual Public Law Conference held in Melbourne in 2018 is not a book of this
kind. The Frontiers of Public Law! is less of a jaunt into the familiar, and more of a voyage of
a discovery. As American novelist Kurt Vonnegut put it, ‘out on the edge you can see all kinds
of things you can’t see from the centre.’? In a similar vein, the editors of Frontiers, Jason

*Associate Professor & Tutorial Fellow in Law, St Edmund Hall, Oxford. My sincere thanks
to Liz Fisher and the anonymous reviewer for illuminating comments. Any errors or omissions
are my own.

! Jason NE Varuhas and Shona Wilson Stark (eds), The Frontiers of Public Law (Hart
2019).

2 K Vonnegut, Player Piano (1952).



Varuhas and Shona Wilson Stark, explain in their introductory chapter that while many issues
at the perceived ‘core’ of public law have generated a vast literature:

...what has been far less explored is public law’s outer edges. Yet it is at the outer edges
of a field or discipline that one often learns the most about the nature of that field or
discipline. This is because at the outer edges certain matters, taken for granted at the
(perceived) centre of the field, are brought squarely into focus and tested.®

Unlike the collections from previous iterations of the conference,* Frontiers moves away from
‘questions squarely within public law’ to explore the ‘intersections between public law and
other fields.”® Or, to put the point differently, Frontiers’ focus is on the ‘outer edges’® rather
than the ‘perceived “centre”... [or] “mainstream” of public law.”” Unsurprisingly, therefore, the
offerings in Frontiers are highly diverse. The chapters address an array of different subject-
matters, from a variety of methodological perspectives. Indeed, any practitioner or scholar,
working within any subfield of public law, will likely find something of direct interest among
the book’s contents.

While the collection is not lacking in interesting and high quality individual
contributions, the broader question arises, however, of whether there is anything of more
general importance to be learnt from reading Frontiers.® The editors explicitly elect not to
answer this question in detail. They suggest that one ‘golden thread”® running through many of
the chapters is the importance of public law adapting to a ‘chang[ing] reality.”*® Otherwise,
they prefer to leave the reader to ‘draw their own conclusions, in light of the rich material
presented in the chapters.’!

In this review article I take up the editors’ invitation. My argument is that Frontiers is
an important reminder that modern administrative law is a highly dynamic legal field.
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Administrative law’s dynamism may be easily overlooked. In the English and Welsh context
at least,'? the grounds of review are usually thought of as providing administrative law’s basic
‘doctrinal superstructure.’'® The list of recognised grounds is long-established, and the courts
have repeatedly declined opportunities to significantly modify it. It may be tempting to think,
therefore, that modern administrative law is not dynamic but stable, or perhaps stagnant.

This way of thinking, however, looks for dynamism of only one kind. An important
broader lesson of Frontiers is that there continue to be at least three important sources of
dynamism in modern administrative law. First, legislation can change with some frequency in
this field, generating important interpretative questions and creating new legal territory in
which courts are required to apply existing doctrine. Second, internal decision-making
practices at not static but evolving. It is essential that administrative law scholars and
practitioners understand the nature of the institutions which are the field’s subjects. Changing
internal practices also require consideration of whether existing legal frameworks continue to
be able to provide effective oversight of new forms of decision-making. Third, legal principles
sometimes arise in ‘subbranches’ of judicial review, giving rise to the question of if and how
those principles apply in other cases. While modern administrative law may not be
characterised by the kind of dynamism present in earlier decades, these sources of dynamism
make the field ripe territory for new and important legal questions.

The discussion is organised into three parts. Part 1 explains why administrative law
might easily be thought of as being characterised by stability or stagnancy, as opposed to
dynamism. Part 2 offers a very brief overview of the chapters in Frontiers and discusses the
three sources of dynamism they illustrate. Part 3, finally, offers some concluding reflections.

Some brief caveats should be noted before beginning. A book review always strikes a
difficult balance between providing the reader with a clear sense of the book’s content and
evaluating its broader contribution. The challenge is particularly acute with a collection of
essays as diverse as Frontiers. It is tempting to structure a review around a detailed
consideration of each chapter. The breadth and diversity of Frontiers, however, means that this
approach would leave little room for much else. This review article therefore explores
Frontiers in a more cross-cutting way, focusing on what can be learnt from the collection about
modern administrative law. This approach admittedly has its downsides. For example,
contributions which focus on themes primarily within constitutional law * are not discussed in
depth. In defence of the approach adopted here, however, a detailed overview of the contents
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of Frontiers is available in the editors’ introductory chapter.*® The focus on administrative, as
opposed to constitutional, law issues also broadly reflects the division in Frontiers and, to some
extent, its predecessors.*®

It should also be noted that this article focuses primarily on the lessons of Frontiers in
the English and Welsh legal context. Parts of the discussion here — for instance, on the stability
of the grounds of review — may not, therefore, ring true in other jurisdictions.!” The overarching
argument, namely, that modern administrative law is a dynamic field in a number of senses,
does however have resonance in other legal systems.

1. The ‘Doctrinal Superstructure’ of Administrative Law: Stagnancy or
Stability, Rather than Dynamism?

The core argument of this review article is that modern administrative law is a highly dynamic
legal field. The field is not always thought of in this way. In the US context William Funk
wrote that administrative law is ‘commonly perceived as boring, technical abstruse [and] not
“real””.!® There is, furthermore, a long-standing tradition of speakers introducing lectures on
administrative law with tongue-in-cheek apologies. In 1999, for instance, Antonin Scalia
famously introduced a lecture on US administrative law'® by warning his audience that they
should ‘lean back, clutch the side of [their] chairs and steel [them]selves for a pretty dull
lecture.”?® More recently, in a 2011 lecture David Dyzenhaus joked that he needed to lure his
audience into the ‘swamp of boredom.”?
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Administrative law’s reputation for having a propensity to bore is best explained by
several factors. Part of the explanation is probably that modern case law in this field can be
complex and technical. Challenges in, for instance, the immigration, planning and tax contexts
often require the untangling of large swathes of legislation and policy and their application to
complex factual scenarios. If examples of how devilishly complex modern administrative law
case law can be are needed, it is not necessary to look further than the case law interpreting
planning policy’s ‘tilted balance principle’?? or recent legislative changes to immigration
appeal rights.2 While the explanation is multifaceted, however, if administrative law does
carry a reputation for dullness in the English and Welsh context, a major factor is surely that
its ‘doctrinal superstructure’ has remained relatively constant for decades.?* This makes it all
too easy to assume that administrative law is the antithesis of dynamic and is, rather,
characterised by either stagnancy or stability, depending on one’s normative view of the status
quo. This argument needs some unpacking. Four points are especially pertinent.

First, in England and Wales the basic ‘architecture’? of administrative law is usually
understood as being supplied by the ‘grounds of review.’?® This way of thinking has been
prevalent in textbooks and scholarship English and Welsh since at least the late 1950s.2” The
essential idea is that administrative law is structured around a generally applying set of
‘principles of good administration’ or ‘grounds’ and that it is by reference to these standards
that the courts review the lawfulness of administrative decision-making.?® As one leading
textbook explains:

...the essence of administrative law lies in the judge-made doctrines which apply right
across the broad and which set legal standards of conduct for public authorities
generally.?®
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Second, following a famously dynamic period of development in the late twentieth century,
partly detailed in David Feldman’s contribution to Frontiers, the list of recognised grounds has
remained relatively constant. The two classic judicial articulations of the grounds of review —
by Lord Diplock in CCSU®! in 1984 and Lord Slynn in Alconbury®2 in 2001 — therefore largely
hold true. Perhaps the two most significant developments since CCSU have been the coming
into effect of section 6 of the Human Rights Act® and the concretisation of legitimate
expectations as a freestanding ground of review.®* Both developments, however, are now over
twenty years old. There has been little modification of the basic architecture of the grounds
since.

Third, the appellate courts have declined several opportunities in recent years to
significantly modify the grounds of review. The courts have, for instance, continually rejected
arguments in favour of a general duty to give reasons® and giving proportionality an expanded
role outside of cases with a European Union or human rights dimension.®® In Gallaher,*’ the
Supreme Court unanimously rejected an attempt to characterise ‘consistency’ as a freestanding
ground of review. Finally, despite a burgeoning literature,® the courts have also resisted
suggestions that there is a need for a ‘doctrine of due deference.’*® Perhaps the most significant
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modification to the grounds of review in recent years took place in Mandalia.*® As Shona
Wilson Stark explains in Frontiers, the Supreme Court seems to have understood itself as
introducing a new ground of review, presumptively requiring the application of policy.*
Mandalia, however, does little to change substantive law, essentially attaching a new label to
an existing requirement?? rather than creating a wholly new obligation.

Fourth, it is worth noting that, at the time of writing, a government-initiated review of
judicial review is ongoing in England and Wales. This review has already begun to generate a
lively debate about the grounds on which courts ‘should be able to find a decision to be
unlawful’ and whether those grounds ‘should be codified in statute.”*® There is little to be
gained from speculating as to what the recommendations of the panel will be or whether those
recommendations will result in significant reform. Any change to the list of recognised
grounds, however, would be the result of legislative intervention, rather than judicial evolution
of administrative law doctrine.

2. Lessons from Frontiers: Three Sources of Dynamism in Modern
Administrative Law

The discussion so far might suggest that ‘dynamic’ is a peculiar description of modern
administrative law. It is possible to find many different definitions of ‘dynamism’ or ‘dynamic.’
Commonly these definitions draw attention to a subject-matter’s propensity to change: a
dynamic situation or system is said to be one which is ‘changing in an exciting and dramatic
way’* or ‘always changing and developing.’*® Another recurring idea is that a dynamic subject

is one which is ‘full of energy or... new and exciting ideas.”*®

At first sight, these might seem apt descriptions of English and Welsh administrative
law in the late twentieth century, but not now (the ongoing review aside). The period between
the 1960s and 1990s witnessed a series of landmark cases in which the courts eradicated long-
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standing ‘technical’ distinctions,*’ placed renewed emphasis older, but largely forgotten,
principles*® and introduced new grounds of review. By contrast, the administrative law of the
new century has not been characterised by major developments in the list of recognised
grounds. Despite a great deal of academic interest in new possibilities,*® the catalogue has
remained constant. ‘Stability’ or ‘stagnancy’ might therefore seem more appropriate
descriptions, depending on one’s normative view of the status quo.

A major overarching lesson of Frontiers, however, is that while the grounds of review
may be fixed, modern administrative law continues to evolve and to give rise to novel and
important legal questions. Before explaining this point in depth, it is helpful to offer a very
brief outline of the structure of Frontiers.

Frontiers’ chapters are divided into four broad categories. The theme of each category
is a different ‘frontier’ or intersection between public law and another field. Part 1 focuses on
the relationship between public law and international law. The contributions broadly consider
the movement of ideas, both from the ‘top down’>® and ‘bottom up,’>! between domestic public
law, on the one hand, and the international plane, on the other. Part 2 considers the relationship
between public law and the law of Indigenous peoples. Collectively, this portion of the book
offers an accessible and interesting introduction to what Kirsty Gover calls ‘the Indigenous
challenge’®? — namely, how to accommodate Indigenous views and voices within traditional
public law frameworks — and the progress made so far in New Zealand,>® Australia® and
Canada.®™ As the editors emphasise, this section of the book raises the question of why
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Indigenous laws, rights and culture’ are not more firmly at ‘the very heart of public law thinking
and scholarship.”®® Not only is the matter of very great practical, moral and political
importance, the chapters in this part raise familiar public law questions about representation,®’
institution-design®® and judicial review.*®

Most of the chapters in part 3 work within the well-worn trench of the intersection(s)
between public and private law. UK readers will be especially interested in Carol Harlow’s
chapter, pitched as a follow-on from her seminal 1980 Modern Law Review article,®® and ACL
Davies’ reflections on legal regulation of public authority contracts. Margaret Allars also offers
a useful and highly accessible overview of the public-private divide in Australia. The other
chapters in part 3, by David Feldman and Chris Maxwell, consider aspects of a lesser explored
relationship, namely that between public and criminal law. Part 4, finally, is framed as an
exploration of the relationship between public law and public administration. Truthfully, this
is the least coherent of the four groupings. There is little which connects the chapters beyond a
broad concern with public decision-making power and the standards (legal, constitutional and
internal) which structure it. This does not, however, detract from the quality of the individual
contributions. Anne Twomey’s chapter, exploring the practical challenges of tracing the use of
constitutional conventions, is a must-read for any constitutional law scholar. The other chapters
deal more directly with administrative law themes and are discussed below.

Moving beyond the ‘core’ to explore the frontiers of a field can shed new and important
light. Sometimes, it reveals that things are rather less stable than they otherwise seem. The
changing climate is, for instance, not especially visible in day-to-day life. The climate’s
dynamism can, however, be very clearly seen by travelling to less visited but more ecologically
unstable environments. In a similar way, by exploring the ‘outer edges’®* of public law, the
contributions in Frontiers draw attention to a number of ways in which modern administrative
law continues to deeply dynamic. Scattered across these chapters are many illustrations of three
important sources of dynamism: legislative innovation, changing practices within public
administration and developments within ‘sub-branches’ of judicial review. The remainder of
this part of the review discusses each in turn.

Before turning to them, it is worth briefly mentioning a final common way in which the
language of ‘dynamism’ is used. Namely, to refer to change which results from the interaction
between things. In physics, for instance, ‘dynamics’ is the study of forces and the way in which
they can collectively produce motion in objects. Similarly, in psychology, ‘dynamic systems
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theory’ refers to the idea that behaviours are learnt through the interaction of the person, the
task they are performing and their environment.®? Change or movement, in other words, is often
the product of the ways in which things intersect with one another. This is an important point
to bear in mind. As the discussion below illustrates, the list of recognised grounds of review
may remain largely unchanged. Judicial review grounds, however, do not operate in vacuums.
Rather they apply in the context of legal and administrative landscapes which themselves are
always evolving.

A. Legislative Innovation

The first source of dynamism concerns changes within legislation. The practical importance of
legislation within administrative law cannot be overstated. The vast bulk of administrative
decision-making is structured by statute,%® often fleshed out in delegated legislation and policy.
The first place to look in terms of understanding the limits and nature of decision-making power
is therefore, usually, an Act of Parliament. The details of the relevant Act matter enormously.
An Act’s terms shape, among other things, what falls within and outside of a public authority’s
power, the purposes for which that power must be exercised, the factors which must be taken
into account or ignored and the procedure which must be followed prior to a decision being
made. For this reason, judicial review judgements often begin with a detailed explanation of
the governing legislative framework.®* Indeed, this practice is so prevalent that it is difficult to
point to a particularly exemplary illustration: almost any judicial review challenge in the
Administrative Court would suffice.

The legislative frameworks which structure administrative decision-making can also
change with some frequency. Take, for instance, immigration decision-making. Beatson LJ
recently explained that ‘it is a feature of the Rules that they are constantly changing.”® The
often-fast-moving pace of legislation in the administrative law context is best explained by
several factors. Government has significant control over Parliament’s legislative agenda. As a
result, legislative change is particularly common in areas of administration fought over during
elections. As Kirsty Gover’s chapter in Frontiers emphasises, the counterpoint to this is that
legislative change may not be forthcoming in areas where there is little political interest.%®
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Legislative change can also be prompted by other developments such as new knowledge of
existing or emerging problems, developments within European Union law and court rulings.

The combined consequence of the practical importance of legislation and its often-fast-
moving nature is that, as many of the chapters within Frontiers illustrate, legislative change is
an important source of dynamism in modern administrative law. The focus here is on the impact
of legislative innovation in judicial review case law. These impacts can be divided into two
broad groups.

Firstly, one of the courts’ most important roles in judicial review is that of interpreting
legislation.t” A number of the recognised grounds of review, including especially review for
error of law, purpose and relevancy, essentially require the court to engage in careful
construction of the legislative framework. In consequence, Saran Nason has suggested that
around half of judicial review case law raise questions of construction.®® Similarly, in his
chapter in Frontiers, Matthew SR Palmer explains that of 53 judicial review challenges in New
Zealand which engaged the Treaty of Waitangi, 25 engaged the ‘illegality’ ground and 18
considered whether relevant considerations had been ignored.®®

Put simply, one way in which legislative change is a source of dynamism in
administrative law is that it can result in new provisions which require authoritative
interpretation. As some of the chapters in Frontiers illustrate, legislative change can at times
be highly innovative, meaning that the interpretive questions they generate can be novel. Take,
for instance, the portion of the book dedicated to the relationship between public law and the
law of Indigenous peoples. In some jurisdictions, this issue has generated highly innovative
legislation. Andrew Geddis & Jacinta Ruru’s analysis of (what was) the Te Urewera and Te
Awa Tupua (Whangnui River Claims Settlement) Acts is a clear illustration.”® Geddis & Ruru
trace the origins of the two Acts to a negotiating impasse between Maori and Crown
representatives. The cause of the impasse was irreconcilable ownership claims relating to the
Te Urewera national park and Whanganui River. These highly innovative Acts sought to
overcome the impasse by conferring legal personality on the park and river. In doing so, they
depart considerably from traditional common law notions of land ownership.”

Debbie Mortimer’s chapter is a particularly striking example of the way in which
innovative legislation can generate novel interpretive questions in judicial review. Her subject
is a cluster of legislative provisions in Australia which make the communal assent of traditional
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owners a mandatory precondition of certain land management decisions. As Mortimer explains,
these provisions have generated questions of construction to which there are no easy answers.
One option is to read the legislation as requiring simple majority approval. To interpret the
requirements in this way would, however, impose on Indigenous communities an external, non-
traditional form of decision-making.”> The courts have therefore understood these provisions
as requiring communal consent, judged by reference to the community’s own decision-making
customs. The problem with this approach, however, is that the courts have no expertise in these
customs. The tendency has been to rely on expert evidence. Mortimer, however, is deeply
uncomfortable with this practice as, as she puts it, the decision-making processes of Indigenous
communities are subjected to ‘a layer of external validation that is not applied to any other
form of collective decision-making by people in Australia.””® Mortimer therefore urges deeper
thought on how communal consent provisions can be read in a way which ‘empower][s]
Indigenous people to speak for themselves through evidence.”’*

In addition to generating interpretive issues, developments within legislation can also,
secondly, create novel contexts in which courts are called on to apply the grounds of review
and other established doctrines. Matthew SR Palmer’s chapter expertly shows, for instance,
that New Zealand judicial review case law invoking the Treaty of Waitangi has not only
generated novel interpretive questions. The courts, rather, have also been required to apply
grounds of review such as legitimate expectations, natural justice and unreasonableness, in the
context of Acts which incorporate the Treaty.” Similarly, a striking theme running through
Mary Liston’s chapter is the challenge of applying procedural fairness principles in the context
of Indigenous governance regimes. Canadian administrative law professes a commitment to
universal standards of basic fairness,”® including the right to a fair hearing and to an
independent and impartial decision-maker. There are instances, Liston argues however, where
strict application of these standards undermines the rights of Indigenous communities to self-
govern.

Further examples can be found elsewhere in Frontiers. For instance, ACL Davies’
chapter contains a valuable discussion of the interactions between standing rules and public
procurement legislation.”” An important feature of the public procurement regime in England
and Wales, is that it confers rights of appeal on economic competitors, but not members of the
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public. Individuals have, however, sought to challenge aspects of procurement through judicial
review, giving rise to the question of whether they have a ‘sufficient interest’’® to do so. The
issue is challenging because the court’s standing principles do not necessarily all point in one
direction. On the one hand, as Davies emphasises, there is well-known case law emphasising
the importance of a broad approach to standing in vindicating the rule of law.”® On the other,
the courts have continually emphasised that ‘sufficient interest’ does not bear a singular
meaning, but rather takes its colours from legislative context.2® The courts have also been
reluctant in some contexts to recognise the standing of an applicant where doing so would
undermine a deliberate Parliamentary decision to limit the ability to challenge a decision to a
particular group.®

To summarise, although their subject-matters are diverse, many of the chapters in
Frontiers contain illustrations of a first source of dynamism in modern administrative law.
While the field’s most basic principles (that is, the grounds of review) may relatively constant,
the legislative territory in which those principles apply is not. Rather, legislation plays a central
role in administrative law and can change with some frequency. Legislative innovation can
give rise to novel interpretive questions in judicial review. It can also create novel legal
landscapes in which the courts are called on to apply existing legal doctrine.

B. Changing Practices within Public Administration

A second source of dynamism which is amply illustrated by the chapters within Frontiers
concerns practices within public administration. As Jennifer Raso explains:

Two spaces exist within the field of public law: the well-mapped and traversed terrain
of external constraints on administrative actors; and the lesser-known, but much
broader, landscape of decision-making practices within administrative agencies.®?

This second space is an important source of dynamism. Internal administrative practices are
not fixed but evolving. Recent decades have seen significant shifts in the way in which
decision-making power is exercised and further changes are underway.
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KM Hayne’s chapter looks backwards to the most important changes to internal
practices which have been taking place in recent decades.®® He suggests three. First, the
increasing tendency to look to the market economy as a model for providing public services.®*
This development, also touched on by Carol Harlow, can be seen in many places in the UK,
including the rise of public service contracts (the primary subject of Hayne’s and Davies’
chapters), the reframing of welfare provision through ‘contractual ideology’®® and the move
away from command-and-control methods to regulation through market intervention.®® A
second, related, change noted by Hayne is the diffusion of decision-making power away from
central government departments. Again, the contracting-out of public services is a good
example. As is the rise of quangos.®” Third, Hayne also notes the rise in the use of policy and
guidance to structure decision-making.

Looking forward, one important change which has begun to take shape and will
undoubtedly continue (exacerbated by Brexit® and the Covid-19 pandemic) is the increasing
use of computerised technology as an aid to decision-making. This shift — sometimes referred
to as the ‘automation’® or “digitisation’® of public administration - is fundamentally changing
how decisions are made. The change is a fast-moving and a complex one. ‘Automation’ is a
not a monolithic development. Rather, computerised technology is and can be used in different
ways. In some fields, for instance, decision-making is being increasingly done through
computer systems which test individual cases against pre-programmed criteria. Administrative
decision-making is also coming to rely on computerised technology of more invasive or
ambitious kinds. Facial recognition technology, for instance, is being used in policing.*
Artificial intelligence or machine learning, whereby computer systems not merely apply pre-
programmed criteria but use data to identify further criteria to be applied in the future, is also
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generating considerable interest.% In contrast to other comparable edited collections,® this shift
to automation is strikingly absent from Frontiers. This is a surprising omission: the relationship
between public law and computerised technology will be one of the most important ‘frontiers’
practitioners and academics will be required to navigate in coming decades.

Few, if any, would deny that changes in internal administrative practice such as these
are significant. There is, however, more disagreement about the extent to which they are the
concern of administrative law,as opposed, for instance, to ‘administrative justice’ or the study
of public administration. As Raso notes, public law scholarship has tended to focus on the
external legal standards which structure decision-making, rather than internal practices. This
reflects a traditional way of thinking which takes administrative law to be a body of external
legal doctrine. Raso’s contribution, like that of Richard Martin on the development of a ‘culture
of justification” within the Northern Ireland Police Service, can be seen as working within a
broader conception of the field. This approach - which might be labelled ‘functionalist,”
‘inside-out’® or ‘green light’®® — views legal doctrine as but one of several phenomena which
structure administrative decision-making. In an attempt to encourage public law scholars to
engage with the workings of public administration, some have argued explicitly that at least
certain internal practices are actually best understood as a form of law.%’

This is not the space for detailed consideration of a long-standing debate about what
does and does not fall within the scope of administrative law. Instead, the remainder of this
section will stress one core point: even if administrative law is understood primarily in narrow,
doctrinal terms, it remains important for administrative law scholars and practitioners to pay
attention to changes within internal practices. This is so for at least two reasons.

First, without rigorous inquiry into the internal workings of the institutions which are
administrative law’s subject, there is a danger of operating from false, overly-simplistic or
outdated assumptions. The literature is replete with examples of influential but misleading
conceptions of public administration being shown to be misleading. Good examples include
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the ideas that public administration is a value-free ‘transmission belt’® for delivering on a
legislative mandate or a ‘truth machine’®® which produces neutral ‘facts’. It is important that
administrative law scholarship operates from a rigorous understanding of the nature and
operation of administrative decision-making. As Elizabeth Fisher & Sidney Shapiro have put
it, administrative law is the law of public administration.!® This definition emphasises a
fundamental but sometimes overlooked truth: administrative law is structuring decisions by
real-world institutions. These institutions are themselves complex, varied and changing. It is
difficult to see how rigorous and appropriate legal doctrine can be developed without
understanding the institutions which it is structuring.

Second, changes in internal practices can generate new and important doctrinal
questions.'®* Automation is a good example. Already, the English and Welsh courts have been
faced with a series of judicial review challenges to the use and operation of computerised
technology. These challenges have required courts to apply a series of existing legal standards
including the rationality doctrine,'%? the Article 8 right to a private life and the public sector
equality duty.'®® The broader literature highlights many other legal doctrines which will interact
with automation challenges in coming years. There is also concern that the existing legal
framework will prove unable to provide an appropriately rigorous degree of scrutiny. To
mention one particular worry, the growth in automation is inherently linked with the turn to the
private sector, as private organisations are often engaged to develop the relevant software.'%
In many contexts developers will therefore retain commercial interests in the programmes,
resulting in issues of access and transparency for those who might seek to challenge them.1%
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As others have noted,'% there will be a need to think imaginatively in the future about how
best these various interests can best be balanced.

This example illustrates a broader point, emphasised strongly in Hayne’s contribution
in Frontiers: there is a continual need for administrative law scholars and practitioners to keep
abreast of changes in decision-making practices and to reflect on whether existing doctrinal
structures continue to be fit for purpose. As Hayne puts it:

.. our thinking [is] confined by habits of thought and argument that were formed in
other times and in other circumstances|[.] Too often we are creatures of habit. Too often
we apply old rules to new circumstances, without pausing to examine whether that is
right. 107

A number of Frontiers’ chapters engage in precisely this exercise of evaluating the capacity of
existing doctrinal frameworks to adequately respond to new problems. ACL Davies’ chapter,
for instance, returns to an important question which has somewhat fallen from the agenda in
recent years: to what extent does English and Welsh public law provide appropriate oversight
of public service contracts? The continued significance of this practice is well illustrated by the
figures. In 2016, for instance, £192 billion of public expenditure, of a total £734 billion, was
spent with contractors in the UK.'®® Davies argues, however, that there continue to be
significant ‘missing links’1% in the legal framework which courts use to oversee contracting-
out. Following the House of Lords decision in YL, the performance of public contracts by
private providers is not generally regarded as a public function for the purposes of the Human
Rights Act.*'? There are also limited opportunities to challenge the entry by a public authority
into a contract.!!* Judicial review, for example, presupposes that there is a singular ‘decision’
which is the subject of the challenge and it is by reference to this decision that the applicant’s
promptness in initiating a challenge is judged. Public contracts, however, are often awarded
after a lengthy, multi-staged process. The result is considerable uncertainty for a potential
challenger.

As explained above, a further important shift in internal practice in recent decades has
been the increasing use of guidance and policy - sometimes called ‘soft law’ — in many areas
of public administration. As Shona Wilson Stark emphasises in her chapter, this practice has
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benefits.!'? The development and application of policy can, however, give rise to an array of
different problems. Policy can be introduced without following appropriate procedures.™® It
can be changed overnight, without giving fair warning to those who might have relied.** It can
be used to introduce highly significant changes without undergoing proper scrutiny.!*® The
content of policy can be unduly rigid,'*® otherwise inconsistent with the purpose for which a
statutory power is granted'’ or unjustifiably discriminate between groups. Finally, in the
course of applying policy, decision-makers might err in interpretation!!® or otherwise unfairly
fail to apply it.}°

The subject of Shona Wilson Stark’s contribution is the doctrinal framework used in
England and Wales to oversee the use of policy. A significant portion of judicial review case
law now includes a challenge to the way in which policy has been developed or applied. There
is, however, no general overarching legislative framework which structures how administrative
decision-makers develop and apply policy. Review of decisions relating to policy formation
and application, therefore commonly takes place in the same way as review of many other
aspects of administrative decision-making: through the application of more generalised
grounds of review. Among others, the no-fetter principle, legitimate expectations, the Mandalia
principle, rationality and procedural fairness, all play an important role in judicial review of
the use of policy.

This gives rise to the question of whether the established grounds of review are
adequate to deal comprehensively with the problems policy can create. Wilson Stark adds to a
growing body of literature which grapples, more or less directly, with that question.!?® Her
conclusions are mixed. On the one hand, she rejects the argument that the no-fetter principle
has outlived its usefulness. On the other, she seems to envisage a reduction in the role played
by legitimate expectations, regarding it as a doctrine essentially concerned with ‘promises’
rather than policy. One concern with this argument is that it may overlook that the legitimate
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expectations ground has historically played more than one role in responding the problems
created by policy. As Wilson Stark recognises, the doctrine has been relied on in cases where
a decision-maker has failed to apply policy in an individual’s case. Wilson Stark is right to
point out that the effect of the Supreme Court decision in Mandalia, discussed above, is to
reconceptualise the basis of intervention in such cases in terms of a presumptive duty to apply
policy.'?! It is important to note, however, that the legitimate expectations ground also plays
an important role in managing changes between policy. Specifically, there are several cases
where a decision-maker has shifted policy without adopting transitional provisions for groups
which have detrimentally relied has been held to have contravened their legitimate
expectations.'?? Limiting legitimate expectations to ‘promise’ cases would prevent it from
performing this important role.

It might be tempting to assume that legislation explicitly regulating the way policy and
guidance can be introduced or changed would provide a more straightforward solution. Kathryn
E Kovacs’ chapter is, however, a reminder of the legal complexity such legislation could
generate. Her subject is rule-making by federal agencies.'?® In this context, the US courts have
added considerably to the legislative requirements with which agencies are required to comply,
resulting in a highly structured and legally detailed process. Kovacs argues, in line with
others,'?* that these developments have had important, unintended consequences. Specifically,
the complexities of the mandated procedures have meant that policy-making by agencies has
become ‘ossified.” Coupled with Congress’ increasing inability to enact legislation, a
significant policymaking void has emerged which is being increasingly filled by the President.
Kovacs makes the case that the US court ought therefore to revisit their ‘rules about
rulemaking.” There are, she argues, strong legal arguments in favour of returning to a position
where the legislative requirements are regarded as exhaustive.

To summarise, many of the chapters in Frontiers provide an important reminder that
internal administrative practices are not static. Practices within public administration evolve
as, for instance, new technologies and ways of making decisions are utilised. These
developments are of great importance for administrative law practitioners and academics. It is
always important to bear in mind that administrative law doctrine is structuring real-world,
changing institutions. An understanding of those understandings is a pre-requisite to
developing appropriate doctrine. New internal practices can also give rise to significant
doctrinal issues, including fundamental questions about the adequacy of existing legal
structures to provide appropriate oversight in new eras.
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C. Movement of Principles Across Sub-Branches of Judicial Review

A third source of dynamism which is well illustrated by the chapters within Frontiers concerns
the movement of legal principles across different ‘sub-branches’ of judicial review. Public law
scholars are most familiar with a particular mode of dividing up administrative law case law,
specifically by reference to the grounds of review on which applicants rely. This is connected
with a point made in part 1: general grounds are often taken to form the underlying ‘doctrinal
superstructure’'?® of administrative law. There is, however, another way of organising
jurisprudence in this field.1?® Namely, by reference to the area of administration which is the
subject of the challenge. Understood in this way, the relevant categories are not error or law,
procedural impropriety, etc. They are, rather, challenges to housing, professional discipline,
planning, education, immigration and tax decisions. These divisions are ingrained in several
aspects of legal practice. The First-tier Tribunal, which handles many challenges to first
instance decision-making, is, for instance, organised into subject-specific chambers. The
Administrative Court now has a specialised Planning Division. It is also common for legal
practitioners to specialise in fields such as housing or planning law, rather than judicial review
in a more general sense.?’

As David Feldman’s chapter emphasises, legal principles can emerge in the context of,
what might be called, ‘sub-branches’ of judicial review. Where this happens, important
questions can arise about whether those principles apply, and if so how, in other sub-branches.
Legal principles developed in one field, in other words, can expand into more general
standards.?® Feldman’s chapter discusses the example of judicial review of prison discipline
(in addition to considering the legal frameworks which govern policing and prosecutorial
discretion). As Feldman recounts, from the 1970s this area underwent dramatic change, largely
because barristers in the 1970s were able to ‘draw forensically on developing principles’'?°
outside of the prison context to encourage the courts to take a more interventionist role.

This source of dynamism — the evolution of legal principles in ‘sub-branches’ of judicial
review which are then extended to others - persists in modern administrative law. Specifically,
while applying the grounds, the courts sometimes articulate principles with which they expect
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administrative decision-makers to comply. Important questions can then arise about whether,
and if so how, those principles apply in judicial review of other aspects of administration also.

An emerging example from the English and Welsh context illustrates the point well. In
the well-known case of Evans!® the Supreme Court upheld by majority a challenge to an order
by the Attorney General, effectively overruling a determination by the Upper Tribunal. The
Attorney General’s power was subject to the condition of ‘reasonable grounds’.*3! Lord Mance
(with the agreement of Lady Hale) reasoned that, given the Upper Tribunal’s competence to
make relevant findings of fact and law, reasonable grounds to depart from those findings would
exist only where the Attorney General articulated a clear justification for regarding the tribunal
as having erred. In other words, it was unreasonable to reject the Upper Tribunal’s legal and
factual findings without engaging closely with its reasoning and clearly identifying flaws. This
has given rise to important question in subsequent case law of whether Lord Mance’s reasoning
applies in the content of the freedom of information legislation only. Or, alternatively, whether
Evans is illustrative of a more general principle. A growing, but largely neglected, body of case
law is emerging which grapples with this question.*?

Christopher Maxwell’s chapter in Frontiers is a further illustration of how doctrinal
developments in one context give rise to questions about whether and how those same
developments apply elsewhere. Many of the basic principles of administrative law were
originally developed in the context of judges overseeing the activities of inferior courts.**
Maxwell makes an argument for the movement of principles in the opposite direction. As
Maxwell points out, in reviewing decisions by administrative bodies, the courts have regarded
consistency as an aspect of reasonableness,** sometimes emphasising the importance of using
general policy guidelines to structure discretion.®*®> Maxwell raises the question of why those
same principles should not apply in the context of review of criminal courts. Specifically,
Australian appellate courts have repeatedly rebuked attempts to structure criminal sentencing
by adopting guidelines or compiling tables of similar convictions. In Maxwell’s view, there is
no good reason for continuing to treat sentencing as an exercise in ‘instinctual synthesis’**®
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when administrative decision-makers are increasingly expected to structure their discretion
with policy.

A final complication worth discussing is that legal principles move not only within
administrative law, but across its boundaries with other fields. The term ‘boundaries’ is used
here loosely because, as Varuhas & Wilson Stark stress, many of the chapters in Frontiers raise
the ‘important and interesting question... [of] the extent to which there are discernible
boundaries of frontiers between public law and other fields.”**” While the boundaries are often
blurred, legal categories can nonetheless play an important pragmatic role in enabling the law
to be carved into manageable compartments for the purposes such as research, teaching, and
practice.’®® Unsurprisingly, therefore, legal principles are not necessarily confined to the ‘field’
in which they were originally developed. They can, rather, cross the boundaries and influence
thinking in other areas. Carol Harlow, for instance, remarks that:

Transparency and accountability are pre-eminently market values, which travelled
across the private/public border in the toolkit of managerial governance. Latecomers to
public law, the terminology is now used “almost to saturation point” in the jargon of
both public and corporate business management.*°

In other words, at least some of the origins'“° of the notions of transparency and accountability
- now buzzwords in administrative law!#! - can be traced to corporate contexts. A particularly
notable example of legal principles moving the opposite direction — that is, from administrative
law into private law - is the Braganza decision,**? discussed by Margaret Allars.® In
Braganza, the UK Supreme Court confirmed that contractual discretion may be subject to an
implied term requiring that the decision-making process is ‘lawful and rational in the public
law sense.’*** The effect of Braganza is to enable the grounds of review to cross the boundaries
from judicial review challenges against administrative bodies, into claims for alleged breach
of contract. The decision gives rise to a host of questions about how the grounds apply in the

187 Varuhas & Wilson Stark (n 3), 4 (my emphasis).

138 For an argument in favour of a broad, more controversial, role for legal compartments
see Jason NE Varuhas, ‘Taxonomy and Public Law’ in M Elliott, J Varuhas and S
Wilson Stark (eds), The Unity of Public Law? (Hart 2018).

139 Harlow (n 85), 327-328.

140 See more broadly Elizabeth Fisher, ‘Transparency and Administrative Law: A Critical
Evaluation’ (2010) 63(1) Current Legal Problems 272.

141 Ibid.

142 Braganza v BP Shipping Ltd [2015] UKSC 17, [2015] 1 WLR 1661.

143 Margaret Allars, ‘Public and Private Boundaries of Administrative Law’ in Jason NE

Varuhas and Shona Wilson Stark (eds), The Frontiers of Public Law (Hart 2019), 381-
384.

144 Braganza (n 142142), [30].



context of a contract, as opposed to a statute,**®

remedial differences between judicial review and contract claims.

especially bearing in mind the procedural and
146

To summarise, in exploring the ‘outer edges’ of public law many of the chapters within
Frontiers illustrate that judicial review is not a simple, nor a monolithic practice. Rather,
judicial review case law is highly varied, involving challenges to decision-making in different
areas. It is also not tightly sealed off from other fields, such as contract law. The movement of
legal principles among sub-branches of judicial review, and across the overlaps between
administrative law and other legal fields, is therefore a long-standing feature of the area.
Several the chapters within Frontiers contain important illustrations both of how movement of
this kind has shaped the area and continues to give rise to important legal questions.

3. Concluding Remarks

David Feldman in his contribution to Frontiers explained that the evolution of judicial review
of prison disciplinary decisions in the 1970s was only possible because practitioners had their
‘finger[s] on the pulse of the of the living body of public law as a whole.’**” That image neatly
captures the overarching argument of this article. Modern administrative law, at least in
England and Wales, might have a fixed doctrinal superstructure in the sense that there has been
little recent change to the list of recognised grounds. It is, however, a ‘living,” evolving body
of law and practice. This article has drawn attention to three main ways in which the
administrative law landscape continues to change: legislative innovation, changes in internal
decision-making practice and the development of principles in ‘subfields’ of judicial review.

As Feldman emphasises, the principled development of administrative law requires
practitioners and academics alike to have their ‘fingers on the pulse’ of these various changes.
Understanding these sources of dynamism and continual reflection on their implications is
therefore fundamental. Consider, for instance, the second source of dynamism: changing
internal practices. Without an understanding of how internal decision-making practices are
changing there is surely a risk of doctrinal frameworks becoming outdated. Like the frog in hot
water, we may find that public administration has ‘changed irrevocably...without us even
noticing’'*® that court oversight has long been inadequate to provide adequate oversight.
Similarly, consider the third: the emergence of legal principles in ‘subfields’ of judicial review.
Inattention to these developments and their implications surely risks unjustified fragmentation
or exceptionalism.
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Having one’s finger on the pulse of these developments is not easy to achieve. Put
simply, there are a great many, complex moving parts. While the challenges are significant,
however, they are also exciting. Modern administrative law is not, as Dyzenhaus joked, a
‘swamp of boredom.’**° Far from it. Modern administrative law remains ripe territory for novel
and important legal questions.
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