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This chapter reviews the protections under international law which purport to secure refugees’ right to
seek asylum by protecting them from penalization. Once a mere administrative matter, irregular
migration and presence are now often made a crime in domestic laws, often with additional criminal
offences such as for failure to cooperate in migration and asylum proceedings, or failure to have or
produce identity documentation. In addition to criminalization, States also have meted out
increasingly harsh treatment to those who breach their migration controls, irrespective of whether
they are refugees or not. The chapter then analyses article 31 of the Refugee Convention, the provision
which purports to protect refugees from penalization for ‘illegal entry and stay’. It argues that non-
penalization reflects one of the objects and purposes of the Refugee Convention. The chapter also
explores whether international human rights law substantively limits States’ ‘right’ to criminalize
irregular entry and stay, and whether non-penalization of irregular entry or stay may be an emerging
general principle of law.
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1. Introduction

REFUGEES are often at the sharp end of migration controls. States and regions create a raft of legal and
practical barriers to flight and onward travel in search of protection. While some aspects of immigration
policies have become more liberal in the past decades, there is a widespread practice of containing would-be
refugees in their home States and regions.:L Refugee containment is the single dominant story in refugee
studies since the end of the Cold War, as several other chapters in this Handbook attest.” Refugee
containment means that when refugees do flee, in particular if they seek asylum in Europe, North America,
or elsewhere in the Global North, they generally must use irregular means. Irregular travel is often
dangerous as carrier sanctions in particular preclude access to safe, licit means of travel.

This facet of the contemporary predicament of refugees has been exacerbated by an increasingly criminal
and punitive approach to dealing with irregular migration. Once a mere administrative matter, irregular
migration and presence are now often made a crime in domestic laws, often with additional criminal
offences such as for failure to cooperate in migration and asylum proceedings, or failure to have or produce
identity documentation. In addition to criminalization, States also have meted out increasingly harsh
treatment to those who breach their migration controls, irrespective of whether they are refugees or not.
These practices have earned a new term, ‘crimmigration’, to convey how comprehensively criminal
approaches to migration control have been L imbricated.’> While Stumpf coined the term in the US context,
this field of inquiry has burgeoned globally. Against this backdrop, this chapter examines the protections
under international law which purport to secure refugees’ right to seek asylum by protecting them from
penalization.

The chapter begins by analysing article 31 of the Refugee Convention, the provision which purports to
protect refugees from penalization for ‘illegal entry and stay’, drawing on our previous work” and that of
other scholars.” The chapter argues that non-penalization reflects one of the objects and purposes of the
Refugee Convention. Accordingly, it considers the distinct obligation on States to refrain from any acts
frustrating the treaty’s object and purpose. It then explores whether international human rights law
substantively limits States’ ‘right’ to criminalize irregular entry and stay, not only as regards refugees but
of other migrants too, who either have good cause to breach immigration laws, or whose irregular
migration is harmless and not blameworthy. Finally, it considers whether non-penalization of irregular
entry or stay may be an emerging general principle of law.® We do not explore the right to seek asylum (in
the UDHR) or the right to seek and be granted asylum in regional instruments, which may provide a further
means to challenge immigration controls,” or indeed the right to leave any country.8

2. Article 31 of the Refugee Convention

a. An ‘Object and Purpose’ of the Refugee Convention

Article 31 reflects one of the objects and purposes of the Refugee Convention, namely, to ensure to ‘refugees
the widest possible exercise of...fundamental rights and freedoms’’ by balancing their rights to protection
with the rights of States to impose migration con L trols. The travaux préparatoires recognize that seeking
protection may require refugees to breach domestic immigration rules." The drafters observed:

A refugee whose departure from his country of origin is usually a flight, is rarely in a position to
comply with the requirements for legal entry (possession of national passport and visa) into the
country of refuge. It would be in keeping with the notion of asylum to exempt from penalties a
refugee, escaping from persecution, who after crossing the frontier clandestinely, presents himself
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as soon as possible to the authorities of the country of asylum and is recognized as a bona fide
refugee.”

The discussion of non-penalization surfaced not only in the context of article 31, but also in the course of
preparatory work on article 7 (exemption from reciprocity)12 and article 9 (provisional measures).” Article
31thus in itself reflects an ‘object and purpose’ of the Convention, which has an important bearing on the
provision’s interpretation, as the next section explains.

As parties to a treaty, the Contracting States to the Refugee Convention have an obligation not to defeat the
instrument’s object and purpose.14 In the Military and Paramilitary Activities Case, the International Court of
Justice (ICJ) opined that undermining a treaty’s object and purpose was independent from a breach of the
treaty’s substantive provisions.15 This means that a Contracting State to the Refugee Convention could act in
a manner that is inimical to the object and purpose of the Convention, even when the act itself is not
expressly prohibited by article 31.

Both articles 18'® and 26" of the Vienna Convention on the Law of Treaties (VCLT) reflect customary
international law. The drafters of the VCLT considered that States’ L, obligation to refrain from any acts
frustrating the object and purpose of the treaty was ‘clearly implicit in the obligation to perform the treaty
in good faith’.'® In fact, under article 18, the obligation not to defeat the object and purpose of a treaty exists
prior to the treaty’s entry into force, and continues after ratification under article 26 of the vCcLT.”

Finally, under article 19 of the VCLT, reservations that are incompatible with a treaty’s object and purpose
are impermissible.” Several Contracting States have made reservations to article 31 of the Refugee
Convention.” Since these reservations affect an essential element of the treaty—the protection of refugees
from being penalized for violating domestic immigration law in order to seek asylum—they may be
considered invalid.”” This legal question warrants further doctrinal examination.

b. Elements of Article 31

Article 31 prohibits States from imposing ‘penalties’ on the grounds of illegal entry or presence of ‘refugees’
in their territory, as long as three conditions are met: ‘directness’ of flight, ‘promptness’ in notifying
officials, and ‘good cause’ for entering without the requisite documents. This trio of interrelated conditions
should be interpreted consistently, employing an individualized, subjective approach that takes into
account the complexity of flight and a refugee’s individual circumstances.

As we have argued elsewhelre,23 the term ‘refugees’ in article 31(1) should be interpreted broadly, and clearly
includes asylum seekers, understood broadly to include all those in search of international protection.24
There are also good legal reasons to regard refugees under expanded regional definitions as entitled to the
protection in article 31.° As regards beneficiaries of subsidiary and other forms of protection, in many
instances equality guarantees under international human rights law ought to ensure that they are also
accorded the benefits of non-penalization. While State practice varies, including L national court decisions
on this point,26 in our view a wide interpretation of the personal scope of article 31 is crucial.

The protection offered by article 31(1) is against the imposition of ‘penalties’ where there is a connection
between the penalties in question and illegal entry or presence (‘on account of’). While the English language
version of the Convention refers broadly to ‘penalties’, the French version speaks of ‘sanctions pénales’,
implying penal measures (that is, measures primarily in the criminal sphere). In English, by contrast, a
‘penalty’ may be criminal or civil (a contractual penalty, for example), or more broadly a measure with a
disadvantageous impact. If there is a discrepancy between language versions, article 33(4) of the VCLT
provides that ‘the meaning which best reconciles the texts, having regard to the object and purpose of the
treaty, shall be adopted’. In view of the protective purpose of article 31, article 33(4) of the VCLT tends to

£20z 1snBny g Uo Jasn |00yog ssauisng pies Aq £2€/50ZS€/481deyo/0 1 € | /8WNn|oA-palipa/wod-dno-olwapeoe//:sdiy Woll papeojumo(]



p. 922

p.923

p. 924

support the interpretation based on the broader wording if this supports the object and purpose of the
treaty,”’ a position supported both by Goodwin-Gill*® and Hathaway.” This broad reading of ‘penalties’ also
has support in the case law® and legislation of many States.>! This broad interpretation of penalization
means that article 31(1) also prohibits the prosecution of refugees on account of illegal entry and stay,”
where bringing prosecutions itself has adverse effects, although there is conflicting national authority on
this point.>® Furthermore, if economic or social rights are denied on account of illegal entry or presence, this
may also constitute a ‘penalty’ in breach of article 31.%

Some States routinely detain asylum seekers who enter irregularly. If such detention can be characterized as
a ‘penalty’ (punitive in character), then it is incompatible with article 31.% In order to establish whether
detention is punitive, its purpose and character must be considered, including by ascertaining State’s intent
and objective in resorting to detention, as well as its effect.*® If detention is used as a deterrent, then it
violates article 31(1),37 since its objective is similar to that of penal law. By contrast, recourse to non-
punitive detention is limited by article 26 of the Refugee Convention on free movement.*® Article 26 must be
read in light of the prohibition on arbitrary detention in international human rights law, and so proscribes
any automatic detention of asylum seekers or refugees, and also establishes important legal limits on the
duration and conditions of detention.*

Article 31(1) protects refugees from being penalized ‘on account of their illegal entry or presence’. The
textual interpretation of the phrase ‘on account of’, a rather loose expression,40 indicates that some causal
connection between the penalty imposed and the illegal entry or presence must be demonstrated, but it
applies not only to crimes encompassing illegal and entry or stay in themselves.*' In particular, crimes
relating to the use of false documents fall within the ambit of article 31(1), although some States wrongly
exclude them from its scope.*” To the extent that States seek to punish refugees for smuggling themselves
or others into their territories, article 31(1) is applicable.43 By contrast, it does not extend to other persons
who assist refugees to enter a State for the purposes of seeking asylum, whether that assistance is framed as
smuggling or otherwise. Article 31 is, however, legally relevant to understand what scope States have to
criminalize such assistance. For example, the Supreme Court of Canada in its 2015 ruling in Appulonappa
took article 31 into account in determining the proper scope of smuggling prohibitions, supporting its legal
conclusion that the Canadian domestic prohibitions were ‘overbroad’.**

As mentioned at the outset, article 31’s protection against penalization is limited, reflecting a compromise
between the refugee’s right to seek asylum and the State’s right L to impose border controls. Non-
penalization only applies to those who come ‘directly’, present themselves ‘without delay’, and have ‘good
cause’ for their illegal entry or stay. Directness is the most controversial element: ‘coming directly from a
territory’ suggests that there is no requirement for a refugee to come directly from the country of origin or
residence, provided that the territory is one where the person’s life or freedom is threatened. The
preparatory work confirms that the drafters envisaged the possibility that refugees might experience such
threats at any point in their journey in search of protection.45 In fact, the travaux préparatoires reveal that the
‘directness’ condition was only added to address a particular concern of the French delegation. They wished
to exclude from article 31(2) a narrow category of refugees already afforded international protection in
another State, but who still attempted to enter illegally.46 The drafters also acknowledged that refugee flight
may be perilous and non-linear because of the difficulties facing refugees arriving in a State ‘which did not
display a generous attitude’.*’ As a result, article 31 cannot be considered to require a person to seek
international protection at the first effective opportunity.48 As such, it is evident that the provision does not
provide a basis for safe third country practices.49 Indeed, to the contrary, it is based on the realization that
refugees often transit through a number of countries before they find protection. It follows that an
individualized, subjective approach, taking into account the reality of flight and individual circumstances,
ought to be applied to the condition of directness. Some domestic courts, including in the United Kingdom,50
the Netherlands,” New Zealand,52 Germany,53 and Finland,” indeed adopted such an L approach by
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developing a sophisticated individualized assessment. This assessment introduces a number of elements for
the term ‘coming directly’, including the length of stay in the intermediate country, the reason for delay,
and whether or not the refugee sought or found protection de jure or de facto.55

The second condition set out in article 31 is that refugees should present themselves to the authorities
‘without delay’. The term ‘without delay’ is not synonymous with ‘immediately’, and its ordinary meaning
does not require setting a rigid time limit. In fact, the ICJ has interpreted the term (albeit in a different
context),” reiterating that ‘neither the terms of the [Vienna] Convention as normally understood, nor its
object and purpose, suggest that “without delay” is to be understood as “immediately” ’.>’ The court
underlined that the determination of whether conduct was undertaken ‘without delay’ should be made on
the basis of individual circumstances.”® According to UNHCR, the proper interpretation of ‘without delay’ in
article 31is a ‘matter of fact and degree’,” depending on ‘the special situation of asylum seekers, in
particular the effects of trauma, language problems, lack of information, previous experiences which often
result in a suspicion of those in authority, feelings of insecurity’.60 When it comes to domestic case law, two
strands of interpretation have emerged. The first strand supports a flexible, individualized approach,61
which in our view is appropriate. In contrast, the second strand interprets ‘without delay’ unnecessarily
restrictively, imposing short and inflexible time limits.*

The criterion of ‘good cause’ for illegal entry is also sufficiently flexible to allow the individual
circumstances of refugees to be taken into account.” Being a refugee is, in itself, a sufficiently ‘good
cause’.** Domestic practices again reflect two conflicting trends. Some courts have recognized that the
‘good cause’ condition is satisfied where refugees fail to avail themselves of protection opportunities out of
misapprehension or fear, including a perception that it may be hazardous to claim asylum at border-
crossing points.65 By contrast, other courts have taken a less protective view, for instance, treating L the
failure to apply for asylum at the point of arrival at an airport as evidence that there was no ‘good cause’ for
the irregular entry.*®®

c. Implementation of Article 31

States often violate their obligations under the Refugee Convention and other human rights treaties, and
article 31 appears to be particularly prone to misinterpretation and misapplication. Undoubtedly, there are
some examples of good practice in terms of incorporation of article 31 into domestic legislation, as in South
America.”’ For instance, national legislation in both Argentina68 and Brazil® is framed in similar terms to
article 31, specifying that both administrative and criminal sanctions are precluded. However, overall,
refugee rights and realities diverge starkly when it comes to non-penalization for illegal entry.

First, some States and scholars, in particular in Europe, have read the ‘coming directly’ condition not only
to limit the scope of article 31, but also to legitimize country of first asylum and safe third country
practices.70 As explained above, this is a profound misinterpretation of article 31, undermining the object
and purpose of the Convention.

Secondly, many States do not implement article 31 properly, or in some cases at all.” For example, some
domestic measures afford the protection of non-penalization only to a narrow category of offences. In the
US, refugees are only protected from having certain civil penalties imposed, but are routinely prosecuted for
various immigration offences, which is in violation of article 31 and other provisions of international
refugee and human rights law.”” Similarly in the UK, the domestic implementation of article 31 is too
narrow. Its lack of protective effect has led UNHCR to argue that the manner of drafting and interpretation
of the domestic provision has left refugees worse off.” The legislation does not include many common
migration control-related L, offences. The EU has also failed to implement article 31 within its own legal
system. In Qurbani, for instance, the Court of Justice of the EU (CJEU) declined to provide interpretative
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guidance to a national court on the meaning of article 31, on the basis that article 31 did not fall within the
scope of EU law, despite the fact that EU asylum law must be compatible with the Refugee Convention in
general.74 This ruling is unpersuasive and ought to be interpreted narrowly. As Holiday has suggested,
article 31is pertinent to the interpretation of many provisions of EU law, so falls properly within the CJEU’s
jurisdiction.75

Thirdly, prosecutorial authorities are often unaware of the provision, and may wrongly prosecute refugees.
The contrast between the UK and Norwegian experience provides an illustration. In spite of (limited)
domestic incorporation of article 31 and many high-level court rulings, the UK continued to prosecute many
asylum seekers and refugees, arguably illegally. Many convicted refugees successfully had their cases
overturned, after assessment by the body charged with dealing with miscarriages of justice, the Criminal
Cases Review Commission."® This remedy often came years after their initial convictions. Strategic litigation
attempted unsuccessfully to establish that prosecutions should not be brought in the first place,77 but the
Supreme Court rejected the argument narrowly on the facts.”® In contrast, in Norway, a 2014 Supreme Court
judgment established that the penalties imposed on a refugee who presented a forged document at the
airport were not permitted by article 31.”In response, the Director of Public Prosecutions initiated
reopening of cases against asylum seekers who had been penalized for having entered Norway irregularly,
and suspended their gaol sentences.” The crucial point is that non-penalization requires that asylum
seekers and refugees not be prosecuted, which means that article 31 must be understood and implemented
within prosecutorial institutions.

Fourthly, there are many contexts where, despite article 31’s incorporation in domestic law, other
deficiencies in the asylum process render it ineffective. All too often, refugees are detained on arrival and
deprived of effective access to asylum procedures. The protections of article 31 remain distant, as these
presumptive refugees must wait long periods in order to even lodge an asylum claim.

3. The Criminalization of Irregular Migration under International
Human Rights Law

Beyond article 31 of the Refugee Convention, this section looks to international human rights law as a
potentially wider source of protection. In particular, this section examines whether the criminalization of
irregular migration itself may be regarded as a human rights violation, thereby opening up a new avenue for
legal research and advocacy. This section suggests that international human rights law may provide
arguments to challenge the criminalization of refugees and others whose irregular migration is harmless or
blameless, or who have good cause to breach migration controls.

There are strong arguments that, from an ethical standpoint, many of the current laws criminalizing
migration are a misuse of the criminal law, being out of keeping with the proper scope of the criminal law in
States that value the rule of law and individual liberties. Given the criminal law’s stigmatic, punitive
character, there is a consensus in liberal political and legal theory that its use should be limited. On this
basis, an important body of scholarship in criminal law theory critiques the criminalization of migration as
a distortion of the proper role of criminal law.*' These authors generally argue that immigration law is itself
often arbitrary, in that it excludes those with the strongest ethical and legal claim to admission, including
refugees, and so criminalization of immigration itself is arbitrary. Another important line of argument
focuses on the harmless and blameless nature of many immigration crimes. In general, criminal law
theorists point out that irregular migration is not a crime entailing harm to others in the usual sense, but
rather is a regulatory crime, whose suitability for criminalization is in doubt. There are often strict liability
offences that bear down on those who are not blameworthy.
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In some contexts, national constitutional law may be invoked to constrain the scope of criminalization. For
instance, Criddle has powerfully argued that under the US Constitution’s Eighth Amendment,82
criminalization of refugees for irregular entry ought to be regarded as unconstitutional. The argument
draws on constitutional jurisprudence that has precluded the criminalization of other blameless individuals,
such as addicts and the homeless, where their predicaments lead them unavoidably to breach the criminal
law.*
We suggest that international human rights law ought also to be read to limit criminalization. In general,
international human rights law defers to States’ rights to control the entry and residence of non-nationals.
Indeed, many significant critiques of human rights law have argued that this deference to the ‘statist
migration control assumption’ generates an unprincipled, unstable jurisprudence when migration control is
invoked to limit human rights, including on detention, deportation, and non-discrimination.®* Nonetheless,
some authoritative interpretations of international human rights law criticize the criminalization of
migration, including by the Inter-American Court of Human Rights (IACtHR), several Special Rapporteurs,
and other human rights bodies.®® In some instances, human rights institutions make general critiques of the
impact of criminalization, for instance, that ‘{mJigration management based on criminal law tends to
disregard a human rights dimension of migration’.*® This section seeks to go beyond these general claims to
begin to identify some principled material limits to criminalization.

Under the ECHR, the criminal law is tamed by various human rights provisions, such as the right to a fair
trial and respect for the right to liberty. However, clear substantive limits on recourse to the criminal law
have not emerged, although if conduct that is protected by the ambit of a substantive right is criminalized,
that criminalization violates the right in question.87 An important body of commentary on the ECtHR
identifies a tendency to emphasize the ‘sword’ function of human rights law—that it sometimes requires
criminalization in order to protect rights, over its ‘shield function’ —that it demands a limit on recourse to
criminal law.*®

In contrast, the IACtHR has established just such limits. For example, in Vé lez Loor v Panama, the court cited
with approval a statement by the Working Group on Arbitrary Detention® that ‘criminalizing an irregular
entry into a country goes beyond the legitimate interest of States to control and regulate illegal immigration
and leads to unnecessary detention’.”® The court set out clear material limits on the punitive power of the
State, observing that: ‘In a democratic society punitive power is exercised only to the extent that is strictly
necessary to protect fundamental legal rights from serious attacks that may impair or endanger them. The
opposite would result in the abusive exercise of the punitive power of the State’.”" The court held
accordingly that the use of detention in the immigration context was a violation of human rights, in so
doing construing the States’ power to detain in a markedly narrower way than the European Court of
Human Rights.92 But even beyond the issue of detention, the court, most importantly, limited the use of the
criminal law in this context.

The IACtHR approach was also endorsed by the former UN Special Rapporteur on the Human Rights of
Migrants, Frangois Crépeau, who stressed that irregular entry or stay should never be considered criminal
offences, as they ‘are not per se crimes against persons, property or national security’.93 This logic seems to
align with the criminal law theory approach, which requires a behaviour (irregular migration) to be
sufficiently harmful and wrongful to be treated as a crime.
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4. A General Principle of Non-penalization?

Aside from the treaty obligations under international refugee law and international human rights law, this
section explores whether non-penalization of refugees and some other migrants for illegal entry or
presence may be an emerging general principle of law, in the sense of article 38(1)(c) of the ICJ Statute.
General principles perform several functions, such as to fill legal gaps, to serve as sources of rights and
obligations, and to aid interpretation and reinforce legal reasoning.94 Despite controversy and uncertainty

L about the content and origin of such general principles,95 a widely accepted view amongst the scholars is
that general principles may be derived not only from national legal systems but also formed within the
international legal system.96 The ICJ often refers to general principles that do not find a parallel in domestic
laws.”’ We argue that there is an emerging general principle of non-penalization formed within the
international legal system.

To ascertain whether a general principle of non-penalization formed within the international legal system
exists, the requirement of recognition must be met.” Such recognition ‘could take place by deduction or
abstraction from existing rules of conventional and customary international law, or through acts of
international organizations, such as resolutions of the General Assembly’, indicating general acceptance by
States.” Simma and Alston have discussed and encouraged the use of general principles derived from
international law in the human rights context."” They describe the process of determining the existence of
such general principles as ‘a decidedly consensual process, giving “a sufficient expression in legal form” to
the underlying humanitarian considerations’.'®! The origin of the principle of non-penalization can be
found in the international legal system, which implies that the States recognize and accept the existence of
this principle in their international relations.

Article 31 of the Refugee Convention reflects a widely accepted recognition that refugees should not be
penalized when they have good cause to breach immigration laws. As discussed above, there is some support
for non-penalization in international human rights law."” In addition, the international instruments in
relation to both smuggling and trafficking assume that migrants should not be the main object of
criminalization. Specifically, article 5 of the UN Smuggling Protocol shields irregular migrants from

' This
provision is important, in that migrants who have recourse to L smugglers may not be refugees, or even

criminalization merely for seeking or gaining illegal entry with the assistance of smugglers.

fleeing at all. Smuggling includes most forms of assistance in irregular border crossings. And yet,
international law focuses on those who enable irregular migration, rather than those who engage in it, an
acknowledgement that irregular migrants are not engaged in harmful or blameworthy conduct. The
international instruments on trafficking reflect this approach,104 albeit less clearly, although the case for
the non-criminalization of victims of trafficking is even stronger. Schloenhardt and Markey-Towler
persuasively argue that the principle of non-criminalization of victims of trafficking in persons has also
been developing.105 This argument is supported by the pronouncements of a number of international
institutions.*® Together, these provisions reflect a consensus of sorts that while States may be obliged to
use the criminal law to seek to limit irregular migration, they should not criminalize migrants in so doing.

A further possibility, in need of further research, is whether there may be stronger regional principles of

non-penalization. In South America, it appears States have prioritized non-penalization in their domestic

107

law.”" In his first report on general principles of law, the Special Rapporteur for the International Law

Commission included the possibility of general principles of law with a regional scope of application.m8
Therefore, the move towards non-criminalization in South America in regional fora'” and domestic L
legislation could be relevant to the emergence of a non-penalization principle of regional scope. Since the

1193+ would be

question whether such regional general principles exist remains doctrinally unresolved,
premature to consider non-penalization of illegal entry and stay a regional South American general

principle of law, but this matter warrants further research.
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5. Conclusion

This chapter has explored non-penalization for illegal entry and stay under article 31 of the Refugee
Convention, and in the broader context of protection against penalization and criminalization in
international human rights law. It argued that there is an emerging general principle of law relating to non-
penalization of refugees and other vulnerable migrants. The doctrinal arguments in this chapter range from
the well-settled (the interpretation of article 31 of the Refugee Convention espoused) to more speculative (a
general principle of non-penalization). They all stand in stark contrast to the expansion of punitive and
criminal measures towards individuals who cross borders in search of protection. This gap between legal
protections and punitive practice demands new thinking about how to make refugee and human rights law
more effective. One important strategy is to draw in more actors, both locally and transnationally—
refugees, their NGO allies, prosecutors, courts, and legislators—in order to temper the executive excesses of
criminalization and penalization of those in search of refuge and protection. It is our hope that some of the
legal and ethical arguments in this chapter may inform such actions.
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