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ABSTRACT

In May 2017, a National Constitutional Convention of Aboriginal and Torres Strait Islander
delegates endorsed the Uluru Statement from the Heart, a sweeping declaration of their vision
for change. The near-consensus achieved at the Convention surprised many, as did its
proposal for a constitutionally protected Indigenous Voice to Australian Parliament. In
October 2023, after years of Indigenous lobbying and campaigning, Australia held its first
referendum vote in a generation, on the Voice proposal. The period from 2017 to 2023 saw a
critical phase of Indigenous advocacy. In this thesis, I explore how the Uluru Statement came
to be, how and why Indigenous Australian people advocated for constitutional change, and

what it means for Australia’s legal future.

My method is qualitative, based on 73 interviews with Indigenous participants across
Australia: 43 who had been present at the Convention, and 30 who had been involved in
constitutional advocacy in other ways. As the first study of this kind, it reveals the striking
solidarity at the heart of Australian Indigenous advocacy, and the deep concerns about culture
and long-term justice which drive collaboration and shared goals despite a high degree of
diversity and political difference among advocates. It demonstrates how, even when
questions of politics, compromise, and trust threatened to pull them apart, participants rallied
around shared identity, cultural norms, and visions for a just future, showing commitment to
collective action alongside fundamental difference. These shared visions go beyond the Voice
proposal, and sometimes even against it. They offer ideas not only for Australia’s
constitution, but for what constitutes Australia, and for how Indigenous and non-Indigenous
peoples can walk together. They present lessons for Indigenous studies, for Australian

politics, and for all people who seek balance in our diverse world.
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CHAPTER ONE

INTRODUCTION



I. INTRODUCTION

“It was just such a magical place to be. Like, you could actually feel the strength of the Land,
coming through the building. It was just amazing. ... we are here on our Land, and that

strength [is] coming through”.
On the afternoon of 27 May 2023, Ngunnawal woman Jennie Gordon met with me on her
Country in Goulburn, New South Wales, and shared her story about a moment six years
before. On 26 May 2017, at Yulara Resort near Uluru in Central Australia, a convention of
around 250 Aboriginal and Torres Strait Islander delegates had endorsed, with applause and
celebration, a sweeping one-page political statement addressed to the people of Australia.
They called it the Uluru Statement from the Heart (‘“the Statement”). It was the final day of a
meeting that led to the 2023 Voice Referendum (“the Referendum™), in which Australia voted
on whether to “recognise the First Peoples of Australia by establishing an Aboriginal and

Torres Strait Islander Voice” (Commonwealth of Australia, 2023).

From 23 to 26 May 2017, delegates had gathered for a First Nations National
Constitutional Convention, the largest Indigenous constitutional consultation process in
modern Australian history (“the Convention”). At the Convention the Statement was accepted
by almost all delegates (Referendum Council, 2017a: 1). This near-consensus “surprised” and

“shocked” many people (Williams, 2017, Henriques-Gomes, 2017, Seccombe, 2017).

The delegates rejected the government’s recommendations on Indigenous
constitutional recognition, and instead proposed an elected national Indigenous body to be
protected in the Constitution, which they called the Voice to Parliament (“Voice”). This
would advise Parliament on Indigenous affairs. They also called for agreement or treaty-
making (“Treaty”) and a truth-telling commission (“Truth”), in a package of proposals
subsequently characterised as “Voice-Treaty-Truth”. Figures 1 and 2 show the text of the

Statement as immediately published, and the canvas it was presented on shortly thereafter.



Figure 1: Uluru Statement Text Version

(Image from Referendum Council, 2017c).

ULURU STATEMENT FROM THE HEART

We, gathered at the 2017 National Constitutional Convention, coming from all points of the
southern sky, make this statement from the heart:

Our Abonginal and Torres Strait Islander tribes were the first sovercign Nations of the
Australian continent and its adjacent islands, and possessed it under our own laws and customs,
This our ancestors did, according to the reckomng of our culture, from the Creation, according
to the common law from “time immemorial’, and according to science more than 60,000 years
ago,

This sovercignty i1s a spiritual notion: the ancestral tie between the land, or ‘mother nature ',
and the Aboriginal and Torres Swrait Islander peoples who were born therefrom, remain
attached thereto, and must one day return thither 1o be united with our ancestors. This Tink is
the basis of the ownership of the soil, or better, of sovereignty. It has never been ceded or
extinguished, and co-exists with the sovereignty of the Crown.

How could it be otherwise? That peoples possessed a land for sixty millennia and this sacred
link disappears from world history in merely the last two hundred years?

With substantive constitutional change and structural reform, we belicve this ancient
sovereignty can shine through as a fuller expression of Australia’s nationhood.

Proportionally, we are the most incarcerated people on the planet. We are not an innately
criminal people. Our children are aliened from their families at unprecedented rates. This
cannot be because we have no love for them. And our vouth languish in detention in obscene
numbers. They should be our hope for the future.

These dimensions of our crisis tell plainly the structural nature of our problem. This is the
torment of our powerlessness,

We seck constitutional reforms to empower our people and take a rightful place in our own
country. When we have power over our destiny our children will flounsh. They will walk in
two worlds and their culture will be a gift to their country.

We call for the establishment of a First Nations Voice enshrined in the Constitution.

Makarrata i3 the culmination of our agenda: the coming together after a siruggle. 1l captures
our aspirations for a fair and truthful relationship with the people of Australia and a better
future for our children based on justice and self-determination.

We seek a Makarrata Commission to supervise a process of agreement-making between
governmenis and First Nations and truth-telling about our history.

In 1967 we were counted, in 2017 we seek to be heard. We leave base camp and start our trek
across this vast country, We invite you to walk with us in a movement of the Australian people
for a better future.
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Uluru Statement Canvas Vers

Figure 2

(Image of the Uluru Statement from the Heart, courtesy of The Uluru Dialogue, supplied 2025).
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Although almost achieving consensus, the Convention and Statement were not
without controversy. A group walked out of the Convention, criticising it as an
unrepresentative government-funded process where voices were “silenced” and demands for
sovereign rights were compromised (Wahlquist, 2017). Tension and complexity continue to

surround the Statement today.

As Jennie Gordon shared her perspectives and her experience at the Convention, she
drove me around her Country, describing historic sites, archaeological digs, and scar trees.
Scar trees, a well-known part of Australian Aboriginal cultural landscapes, are culturally
modified trees where bark has been removed for various symbolic or socio-economic
purposes (Spry et al., 2020). The places Gordon showed me had associated stories, some
ancient and some more recent, which formed part of the long history of her Ngunnawal

people’s relationship with their Country.

It is significant that I was shown these things during an interview about the
Constitution. The connection between Land, identity, law, and the gathering at Yulara sits at

the heart of what I learned during this project.



A scar tree Jennie Gordon showed me near Goulburn (27/05/2023).

A few terms need defining at this stage. “Country” and “Land” are complex terms
used in particular ways by Aboriginal and Torres Strait Islander people. “Land” describes not
only the ground, but the entire physical environment and its biodiversity (Graham, 2014: 22).
“Country” describes a “nourishing terrain” which is a “living entity”, and the relationship of a
particular group of people to it, who have obligations as one part of its interconnected
existence (Rose, 1996: 7-8). “Country” thus carries particular social, cultural, economic,
spiritual, and legal implications. Interview participants used both terms, sometimes
interchangeably. I use “Land” when broadly describing the environment, including “the
Land” in general, and “Country” when describing a relationship with a specific area of Land,

especially someone’s own ancestral Land. I capitalise these terms, since generally,



“Aboriginal People refer to Country and Land with capital letters as they are terms that
denote the sacralising of country” (Graham, 2023: 20, nl). I also sometimes use “nation” and
“clan” to describe Aboriginal and Torres Strait Islander groups. In pre-colonial Australia,
“nations were large language groups and clans were smaller extended family groups within
the nation” (Behrendt, 2021: 40). Each nation or clan generally had sole responsibility for its

own ancestral area of Land, its Country, and this remains so today (2021: 38).

In this project, I set out with two main research questions. How and why did the
Statement come to be? How and why have Aboriginal and Torres Strait Islander individuals
advocated about constitutional issues? In May 2022, a change of government led to the Voice
proposal going to the Referendum on 14 October 2023. I was in Australia for the campaign
and took the opportunity to observe and ask about Indigenous advocacy and the positions
Indigenous people were taking. Over the course of a year, I interviewed 73 individuals: 43
who had been at the Convention, and 30 who had not, but had been involved in public
constitutional advocacy in other ways. I also attended three major Aboriginal cultural

festivals and almost a hundred relevant talks, events, and protests.

I quickly learned that the Constitution and the Voice proposal were only small pieces
of a larger puzzle about how near-consensus support for the Statement was achieved. Such an
outcome was no certainty. The issue of whether and how to recognise Indigenous peoples in
the Australian Constitution has been fraught in mainstream political debates and politicians’

proposals have generally been met with scepticism by Indigenous communities.

Indigenous Australian groups are also deeply heterogeneous and therefore have not
historically had Australia-wide centralised power, authority, or leadership. This makes the
achievement of near-consensus remarkable. Behind both the Statement and Referendum

advocacy were practices and ideas of consensus, solidarity, and communication among



diverse and decentralised groups. These were expressed through shared conceptions of
justice, community, culture, relationality, and Land. Common threads of discussion were
sovereignty, truth-telling, and self-determination. As Jennie Gordon showed me, there was a
deep, cultural element to these discourses, in which Land was a constant. It played a key role
at the Convention. One cannot think or theorise about Indigenous Australian communities or
identities without recognising the importance of Land. It is at the centre of their sense of who

they are.

In my thesis, I explore these issues by describing the Convention, how it was
represented by participants, and what they said about the Referendum. In this chapter, I give
an overview of the Australian legal system, existing literature on the Statement, and the ways
in which other scholars have considered questions of solidarity and consensus, both in

literature on Aboriginal relationality and in wider literature.

II. BACKGROUND

According to Indigenous cultural knowledge, and the Statement, Aboriginal and Torres Strait
Islander Australians have lived on their Lands since Creation.! According to Western science,
Aboriginal Australians are direct descendants of a unique genetic line, up to 75,000 years old,
having lived in Australia for at least 50,000 years (Rasmussen et al., 2011: 98). Current
archaeological estimates date Aboriginal occupation up to 65,000 years (Clarkson et al.,
2017) and Torres Strait Islander occupation up to 9,000 years (McNiven, 2024). Among the
world’s oldest continuing cultures, they have long had their own legal and social systems

(Behrendt, 1995: 7).

! “Creation” is mentioned in the Statement’s opening paragraph. Graham describes creation as an ongoing
metaphysical process (2023: 4).



When the British colonised Australia from 1788, they considered themselves settlers,
treating the continent legally as unoccupied and lawless, a policy later termed terra nullius,
instead of applying their usual laws of cession or conquest (Behrendt et al., 2019). Unlike
comparable settler-colonial states, there have never been treaties with Australia’s Indigenous
peoples (Cronin, 2003: 155). The Constitution, which created a colonial federation in 1901,
has never referred to the prior occupation or sovereignty of Indigenous peoples. It contains no
Bill of Rights or Indigenous rights. Indeed, one of its provisions contemplates racial
discrimination in voting.? Australia was one of the last countries to endorse the United
Nations Declaration on the Rights of Indigenous Peoples, and has largely not implemented it

(Cowan, 2013: 271-2, Torre, 2023a).

Indigenous rights movements have been active throughout the period of colonisation,
including Pemulwuy’s first resistance war in the Warrane/Sydney region in the 1790s
(Kohen, 2006) and English-language petitions to the Crown since 1846 (Curthoys and
Mitchell, 2012). While there has been significant legal change, much of it the result of
persistent Indigenous advocacy, the sovereignty question remains unresolved. The sense of a
need for national self-determination has persisted among Indigenous people (Behrendt, 1995:
98). Maintaining separate identities and culture in the face of state policies of genocide,
dispossession, assimilation, and control has been a priority for many advocates. Indeed, a
flagship Aboriginal-run magazine was called Identity. The July 1972 cover featured the
Aboriginal Tent Embassy, which has long advocated for Aboriginal land rights and

sovereignty, considered the world’s longest-running Indigenous protest (Foley et al., 2014).

2 Section 25; see Chapter Three. It may be the world’s only such constitutional provision (Ashiya, 2023).
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Identity magazine (1972) Vol. 1(5), from the AIATSIS library.

Since the 1990s, there has been a mainstream political push, bipartisan since 2007, to
recognise Aboriginal and Torres Strait Islander peoples in Australia’s Constitution. A series
of government inquiries and reports, detailed in Chapters Three and Four, provided a shortlist
of options. In 2015, a Referendum Council of eight Indigenous and eight non-Indigenous
members (“the Council”) was appointed to lead a consultation process with Indigenous
people on four such options: a statement of acknowledgement, a guarantee against racial
discrimination, an amendment to the “race power”, which empowers national Indigenous
policymaking, and deleting the defunct section 25 (Referendum Council, 2017a: 6). The
Council’s Indigenous members, who took the lead in planning the consultation process,
secured approval to add a fifth option: “providing for a First Peoples’ Voice to be heard by

Parliament, and the right to be consulted on legislation and policies that relate to Aboriginal
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and Torres Strait Islander peoples” (at 6). They also included “agreement-making”, or Treaty,

in the consultation.

The resulting Statement was very different to the original list of options. Delegates
endorsed the Voice, in a package with Treaty and Truth, while asserting Indigenous

sovereignty. How this happened forms the subject of Chapters Four and Five.

There has been extensive political, media, and academic discussion of the Statement.
Three books by proponents of the Statement, as well as the Council’s Final Report, have
detailed aspects of what happened (Mayor, 2019, Davis and Williams, 2021, Anderson and
Davis, 2023, Referendum Council, 2017a). Much of the wider political and media debate,
however, has narrowly focused on Voice as a constitutional law question (Turnbull, 2017,
Yaxley and Conifer, 2017). Academic constitutional law discourse has tended to focus on
improving democracy through Voice, considering it as a potential remedy to constitutional
legitimacy questions (Appleby et al., 2023), an example of deliberative democracy (Appleby
and Synot, 2020), or as a model fitting within Australian federalism (Hobbs, 2018, Breen,

2020, Arcioni, 2021) or comparative law frameworks (Hobbs, 2020).

Some Indigenous academics have questioned whether the Statement, and the liberal
democratic debates about it, further Indigenous sovereignty (Lee et al., 2020) or self-
determination (Wood, 2023). The issues participants presented to me were rarely about
democracy. They focused sometimes on local survival and identity, and sometimes on
sovereignty and self-determination. To understand how the Statement came about and what it
means to Indigenous people, it is necessary to look beyond the issues raised by liberal

democratic theory.
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III. OVERALL FINDINGS

During the interviews, it became clear that consensus was not only a feature of the
Convention. As participants described their subsequent advocacy, they revealed deeper and
ongoing feelings of commonality and shared emotion. This indicated that the Statement was
not merely the result of one-off conditions, chance, or charismatic leadership. Instead, as the
interviews went on, I noted a thread of common themes, including culture, sovereignty, and
solidarity. This was despite participants having different lives, experiences, and ancestral
experiences of colonisation, and expressing different pragmatic attitudes towards advocacy.
Even when on opposite sides of the referendum debate, advocates encouraged me to meet
others with different views, expressing solidarity and drawing connections through shared
long-term goals. In this light, I added a third research question: how can we explain the high
degree of consensus and the impression of underlying solidarity that ran through the

interviews?

The answers to these questions shed light on broader questions about Indigenous
identities: who they feel they are as a group and as diverse communities, how they understand
their constitutional position, and what they think this position should be. These issues go to
the heart of debates about the Australian Constitution and the campaign for Indigenous

constitutional recognition.

The Statement, and its near-consensus rejection of symbolic constitutional
recognition, was a surprise for many. The degree of agreement was remarkable, with around
90% of those present, including around 97% of officially invited attendees, supporting it.}
This had significant political impact, demonstrated by the occurrence of the Referendum.

However, in my interviews, I found agreement which was nuanced, complex, and even

3 There is disagreement about the exact degree of minority dissent, as discussed in Chapters Two and Four.
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stronger than the numerical majority behind the Voice proposal. Indeed, fewer participants
prioritised Voice in interviews than the proportion who signed the Statement, and some even
described signing reluctantly. But almost every participant expressed agreement on higher-
level issues of sovereignty, Treaty, and truth-telling, and on wanting to achieve a strong
outcome as a group, despite divergences on how to achieve these goals. While interviews
were complex, and issues were expressed in different ways, participants kept coming back to
an overwhelming sense of collective justice. Many people supported the Statement because it
put the Constitution into this context by discussing history, sovereignty, and broader

collective goals of Treaty and Truth.

This commonality of feelings and opinions, and sense of solidarity and consensus on
high-level issues, needs to be explored. The events at the Convention may have strengthened
feelings of solidarity among those present. But how they coalesced around a constitutional

proposal which was clearly not everyone’s priority is even more significant.

We know that Aboriginal and Torres Strait Islander support for the Referendum
nationally was high, with a significant minority “Progressive No” opposition (which
considered the Voice too weak to do justice to rights), and a very small number in the
“Conservative No” opposition (which considered Voice too strong, divisive, or
unnecessary).* Research participants followed this general pattern: 61 supported Yes, six
supported Progressive No, and six were on the fence but leaning towards Progressive No. But
splitting them into these groups would miss much of what they described. They showed deep
understanding and sympathy for one another, even across opposing positions. They almost
never ascribed negative or selfish intentions to one other, and often explained instances of

violence and conflict by reference to colonial influences.

4 See Chapters Two and Five regarding these positions.
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In this thesis I describe the different aspects of solidarity that emerged in the
interviews: traditional cultural ideas of relationality and identity; shared experiences of being
a minority group; the common work of survival and being Indigenous in modern Australia;
and a sense of shared purpose at the Convention. In this chapter, I consider literature on
forms of solidarity and community and ask to what extent they help explain my findings, or

to what extent my findings are unique.

To contextualise my findings, I first describe the diversity that has historically
characterised Australian Indigenous groups; both prior to colonisation and resulting from

colonisation.

Prior to British colonisation, the Australian population was highly diverse. Larissa
Behrendt (Euahleyai/Gamillaroi) suggests that over 500 Aboriginal nations or language-
groups and up to one million people existed in Australia at the time of British colonisation in
1788 (Behrendt, 2021: 8).° She describes “A Land of Cultural Diversity” (2021: Chapter 3).
Across these groups, cultural practices differed significantly, including between Aboriginal
peoples and Torres Strait Islander peoples, between peoples from saltwater (coastal),
freshwater (inland), and other environments, and between local groups with distinct kinship
systems and connections to their Country. Estimates of distinct languages are in the hundreds,
often around 250, with many having several dialects (Walsh, 1993: 1). In Behrendt’s view,
while nations and their clans regularly attended larger gatherings and ceremonies, “no sense
of national identity had emerged” until they faced colonisation (2021: 48). Rather, distinct
groupings with connections to particular places had extraordinary longevity. Genetic research
suggests Aboriginal people spread across Australia within a few thousand years of arriving,

and then settled into regionalism, stable in some areas for up to 50,000 years (Tobler et al.,

5 In this thesis, where I first name a scholar and am aware of their membership of an Indigenous group(s), I have
sought to name that group(s), usually in brackets.
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2017: 183). Oral traditions about now-underwater coastal sites have endured for 7,000 to
13,000 years, from the time when sea levels were lower during the last Ice Age (Nunn and
Reid, 2016). Torres Strait Islanders have their own separate histories, languages, and cultures
(Sharp, 1993), occupying some areas for up to 9,000 years (McNiven, 2024). Like pre-
colonial Aboriginal peoples, Torres Strait Islanders were “neither politically united nor

culturally homogeneous” (Beckett, 1972: 308).

Aboriginal and Torres Strait Islander groups have experienced widely varying impacts
from colonisation. They have often been forced or incentivised to compete with one another,
sometimes with violence (Nettelbeck and Ryan, 2018). Much language and culture has
changed or been lost. Of the hundreds of languages mentioned above, by 2018-19, only
approximately 123 were being spoken, all were under threat, and fewer than ten percent of
Aboriginal and Torres Strait Islander individuals were speaking them at home (National
Indigenous Languages Report, 2020: 42). Louise Taylor (Kamilaroi) describes Aboriginal
diversity “of appearance, presentation, location and lifestyle”, summarising how, “the nature
of the colonisation process in Australia has inevitably resulted in a multiplicity of Aboriginal
identities—no longer are we able to be solely represented as the traditional nomad, if we ever
were” (2003: 93). Aboriginal and Torres Strait Islander groups have survived colonisation

with widely varying experiences and impacts on their identities.

Unlike other groupings known for expressing solidarity, Aboriginal and Torres Strait
Islander people do not form a singular village, team, language-group, nation-state, or
religious group. Similar questions arise concerning identity among North American
Indigenous groups and how they define themselves within a nation-state. However, to a large
extent, the topic I am exploring is unique. In this light, I consider a wide range of theories

about social solidarity. Some help explain certain aspects of Australian Indigenous solidarity,
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some simply help provide descriptive terminology for things I observed, but none completely

captures the multiple kinds of solidarity which I found among participants.

IV.  ABORIGINAL RELATIONALITY

Indigenous peoples have written about their relationality. To understand what they describe
and to engage with the multiplicity of Indigenous knowledge systems, it is necessary to
consider broad Indigenous worldviews (Graham, 2006: 3) and avoid ethnocentrism

(Behrendt, 1995: 98). As Graham et al. commented:

While Aboriginal people have been more or less forced to acquire these
[worldviewing] abilities because they live in both Aboriginal and Western worlds,
their potential interlocutors are frequently unskilled at stepping aside from a
mainstream Western world (2011: 93).

In this spirit, I aim to engage with Indigenous cultural perspectives not just in interviews but
also in how I begin my theoretical analysis. This also introduces aspects of Aboriginal
thought, which are relevant to understand the material presented in the whole thesis, to non-

Aboriginal readers.

There is significant writing on Aboriginal and Torres Strait Islander laws, cultures,
and philosophies. Solidarity and unity have long featured in Indigenous advocacy (e.g. Lake,
1990). Kombumerri and Wakka Wakka academic Dr Mary Graham is one leading authority
who, over several decades, has written about, and educated non-Indigenous people on,
Aboriginal philosophy (1999, 2006, 2014, 2023, also Graham et al., 2011). Graham describes
Aboriginal relationality as a philosophy centred on Land, providing for ethics and identity,
which embraces the difference of each Country and the autonomy of its people, and so

informs a system for consensus and maintaining intergroup balance.
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Graham seeks to describe a common core of Aboriginal relationality, without comparing the
unique landscapes, laws, creation stories, or kinship systems of specific groups. Of course,
there can be no complete overview of Aboriginal perspectives or essential truth covering all
Aboriginal relationality. This is one person’s representation. But Graham has thought
carefully and articulates a persuasive structure of relationality intended for a wide audience. It

is one framework for seeking to explain the solidarity I observed.

To Graham, Aboriginal relationality is “an elaborate, complex and refined system of
social, moral, spiritual and community obligations that provided an ordered universe for
people” (2014: 17). It has four Land-based properties: empathy/ethics, identity/belonging,

autonomy, and balance. I consider each in turn. Graham situates them in this diagram (2014:

21):
Spirit and Human Agency
(Empathy/Ethics)
Self and . Actions and
Community Origin - Intent
(Autonomy) Beginnings, Endings (Balance)
and Continuities.
Critical and Variable Individual, Family, Clan/Community
Networks. (Belonging)

A. Empathy/ethics

Graham describes empathy/ethics as “the fundamental principle of custodianship or a

permanent, standing obligation to look after Land, society and social relations — the Law”
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(2014: 18). In the documentary Luku Ngdrra: The Law of the Land, Biritjaluwuy Gondarra

(Yolnu) explained Land-based relations which, through Law, provide order:

If there was no Law, then everything is not in order. Everything is in chaos.

I have a gurrutu. Gurrutu is a kinship. I'm related to everything around me. People,
the environment, on the land, in the sea, and in the universe. I have a gurrutu — with
the moon, the stars. I’'m connected to everything in my world.

If you disconnect me from that gurrutu, you are cutting the role, my role, my
responsibility. You are cutting my Law, my culture, my everything. [Pause]. Even my
life (Saban, 2022 at 19:00-21:30).

Larissa Behrendt quoted her father Paul Behrendt: “We bond with the universe and the land
and everything that exists on the land. Everyone is bonded to everything” (1995: 12).
Creation stories encoded into the Land by the actions of “Dreaming ancestors” shaped the
landscape and are recognisable and ongoing, informing relations today (Graham et al., 2011:
80). Each Country has its own creation stories, ancestral beings, and laws, often with layers

of complexity and sacred knowledge reserved for certain knowledge-holders.

Land relationships are not ones of worship, domination, or ownership, but rather of
custodianship, depending on a system of empathy and reciprocity between peoples and their
Country.® This extends from Land relationships to relationships between peoples, “the latter
relationship always being contingent on the former” (Graham, 2014: 18). Graham suggests
“the relation between people and land becomes the template for society and social relations”
(1999: 106). Such a “custodial ethic” requires long-term, big-picture thinking (1999: 107).
For Graham, this ethic is summarised in the phrase “look after country—look after kin”

(2023: 14).

6 Of course, the colonial system imposed its version of “ownership”, so most Indigenous Australians also insist
on legal land title in their advocacy.
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B. Identity/belonging

Aboriginal identity is place-based. In Graham’s view, “there is no Aboriginal equivalent to
the Cartesian notion of ‘I think therefore I am’ but, if there were, it would be — I am located
therefore I am. Place, being, belonging and connectedness all arise out of a locality in Land”
(2014: 18). In this sense, “balance and re-balance is achieved when Place is used like an
ontological compass” (2006: 6). Such connection with Place provides what Graham et al.
(2011) term “unconditional ontological security”, providing a “sentient companion” for
calibrating identity and ensuring people are never isolated (at 81). In this sense, Indigenous

relationality is “spiritually interconnected” (Moreton-Robinson, 2016: 14).

Such identity is different from identities based on race, colour, or cultural
experiences. When Native American anthropologist Gretchen Stolte (Nimi’ipuu (Nez Perce))
undertook fieldwork in an Aboriginal and Torres Strait Islander art studio in Queensland, she
introduced herself as a “whitefella” (Stolte, 2020). She told the artists about how her
grandmother, a Nimi’ipuu (Nez Perce) woman, was removed from a Native American
reservation as a child, meaning that she did not meet official tribal enrolment criteria and was
not considered Native American. Much to her surprise, one of the artists, Rita, quickly told

her:

You know what you were saying in there? You are brainwashed. Your government
has brainwashed you into believing you’re not Native. You know what? You’re
Native. You just don’t know it yet, but you’re Native, alright (2020: xiii).

In Australia, despite non-Indigenous political sentiments to the contrary, Indigenous identity
is not based on racial appearance, or the impact of colonialism on one’s Indigenous family
(Daylight and Johnstone, 1986: 24). Of course, these things matter, and some individuals

might have a long way to go before it is accepted, if ever, that they can carry specific sacred
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knowledge or speak on behalf of their community. But that they are part of the community, if

they choose to be, is generally not in question.

Ancestry, family, and kinship create connections to specific Countries, which are
themselves the source of identity and connection. This involves “transcendence of ego” for a
“communal, rather than individuated, identity”” (Graham, 1999: 113). Physical invasion has
been especially damaging because it moves people, changes the Land, and disrupts order
(Graham, 2014: 18), creating a “‘state of homelessness” (Moreton-Robinson, 2016: 16). But
Country-based kinship persists: “One’s first loyalty is to one’s own clan group. It does not
matter how Western and urbanised Aboriginal people have become, this kinship system never
changes” (Graham, 1999: 106). I return to these ideas in later chapters regarding cultural

identity as a source of influence, resilience, and conviction in participants’ advocacy.

C. Autonomy

Each place has a unique voice, as does each person or group. Graham defines autonomy thus:
“Place = Dreaming = Multiple Places = Multiple Dreamings = Multiple Laws = Multiple
Logics = Multiple Truths = All Perspectives (truths) are Valid and Reasonable” (2014: 20).
“Aboriginal logic”, as Graham describes it, is capable of representing all perspectives as
equal (at 19). This is significant: Aboriginal people are not all the same, or all of one mind,
but rather practise autonomy in relatedness (Graham et al., 2011: 85). To Graham, this “social
system of clan multipolarity” follows a logic which is “alien to either Western or Eastern
systems” (2014: 19). It embraces emotional expression and empathy (Graham et al., 2011:
89), and so “the essential humanity of others was never hidden from view” (Graham, 2023:

14). Autonomy has long been practised through gatherings and ceremonies conducted by
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multiple groups, and also manifests in “Dreamings”, or creation stories, which form “a

common source of Law” for multiple neighbouring groups (Graham et al., 2011: 81).

Gerald Wheeler (1910) considered that Aboriginal relations exemplified core
concepts of ideal modern international law. He noted the unique territorial sovereignty of
different groups, confederations and large gatherings, rules for the reception of outsiders and
providing asylum, the use of heralds, the striking lack of territorial conquest, and the presence
of regulated dispute settlement procedures. Wheeler concluded that “wars for conquest are
not to be found in Australia”, and “peace, not war, is the normal condition of the Australian
tribes” (1910: 149; 161). Behrendt explains this absence of conquest: the meaning of Land
could not be the same to strangers as to its people (1995: 16). Genetic research supports the
claim that remarkable regionalism has been stable in some parts of Australia for up to 50,000

years (Tobler et al., 2017).

Considering global archaeological evidence, Graecber and Wengrow (2021) have
recognised the plurality of social structures among ancient societies. They consider that
“seasonal demographic pulses”, or regular alternation between large gatherings and small-
group life, create a degree of “cultural porosity” (at 125). Some groups regularly came
together and dispersed again, having a sense of common identity and cultural exchange which
transcended their fragmentation. This thesis illustrates how a similar cultural porosity,
featuring both autonomy and unity, characterises multi-group gatherings in modern

Australian contexts like the Convention.
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D. Balance

Each different group recognises one another and aims to “not synthesize, not unify, not even
necessarily agree on matters, but to accept that each identity belongs wholly to itself”

(Graham, 2014: 20). Graham described the resulting balance:

Walking together, working together, talking with each other, Aboriginal people use
these phrases quite often, imply a disposition and readiness for equal status in any
activity (which is rarely recognised), although it wouldn’t be quite correct to say the
word equality as it has Western political connotations. The word balance is more
accurate; it contains qualities such as equilibrium and congruence.

This continuing, traditionally balanced, approach to imposed and internal conflict
extends to decision-making (not democratic, but consensual), social order (lateral, not
hierarchical), gender relations (separate, but equal/balanced) and protocols
(permanent standing procedures for facilitating peaceful relations) (2014: 20).

Knowledgeable people use their authority to promote consensual processes (Graham, 2014:
20). Traditional conflict resolution processes are usually led by a council of Elders (Behrendt,

1995: 79-87).

In later chapters, I explore whether this sense of balance played a part in the respect
my participants showed for one another, even when disagreeing. Graham et al. (2011)
hypothesise that Aboriginal relationality promotes free expression and differences of
perspective, since some perspectives will always “draw people together through kinship ties
and relatedness” (at 82). Such balance takes time, effort, and relationship-building, and can
be disrupted by colonisation and modernity. Graham explains how it requires work,
reflection, reciprocity, strategy, and above all community, to take behaviour beyond the mere
possessive and into sharing and altruism (1999: 112). But when achieved it can support and
“hold” multiple people in their feelings and actions, bringing a “seemingly chaotic” range of
views into interaction (Graham et al., 2011: 83-4). This balance rests upon consensus
decision-making, rather than control through command, obedience, and force (Graham, 2023:

11-2). Graham defines consensus as “the willing agreement among equals, constructed
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through dialogic consensus”, distinguishing it from adversarial Western democratic and
political processes (2023: 18). Graham contends, “Aboriginal style consensus is actually

peace cultivation” (2023: 18).

Some of this may appear idealistic, giving a sense of how people ought to be. The
question remains how and to what extent these sorts of ideas manifest in complex modern
political contexts. The Council was a government-initiated political process, and the
Referendum was a government-legislated political debate. In the following chapters, |
consider whether traditional forms of consensus manifested in the attitudes described by my

participants, and the relevance of Graham’s concept of balance.

Social structures are not static, and it takes “a special sort of cultural work™ to achieve
unity in a turbulent world of variability (Fuchs, 2001: 276). There is no essential progression
or pattern of social change (Graeber and Wengrow, 2021, Clastres, 1989). We cannot assume
that Indigenous cultural understandings are obsolete or less legitimate than Western
worldviews, or that surviving traditional views are constant, pre-colonial, or perfect. Yiman
and Bidjara geographer/anthropologist Marcia Langton argues that Australian anthropology
needs to engage with modern times of change and crisis, such as violence against Aboriginal
women, with practical realism (Langton, 2010). Aboriginal communities are not perfect and
have not always been peaceful (Graham et al., 2011: 77). It would be wrong to attribute
Indigenous peoples in Australia with an essential temporal quality, reserving the present and
the future for Western liberalism, without making ““a space for culture to care for difference”

(Povinelli, 2010: 25).

Mainstream Australian political debates sometimes focus on whether traditional
culture should be discarded (e.g. Sutton, 2009), or dichotomise between traditional “high
culture” like art, and “primitive” culture as the cause of the “Aboriginal problem” of

disadvantage (Stolte, 2020: 2). Fixing culture in the past creates:
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[An] excision of Indigenous persons and peoples from the flux of contemporary life,
such that they cannot be understood as participants in current events, as stakeholders
in decision making, and as political and more broadly social agents with whom non-
natives must engage (Rifkin, 2017: 5).

Aboriginal cultures and worldviews persist and adapt. Almost every interview participant
discussed the role of culture in informing their views, positions, and advocacy, or its
differences with and potential contributions to Western thought. Graham et al. (2011) explain
that traditional cultural practices vary significantly, but are still influential: “some practices
endure; others are recuperated as necessary” (at 75). Many studies have considered
Aboriginal cultural systems in contexts of modern disruption, change, and conflict (Behrendt,

1995, Williams, 1987, Wright, 2024).

Following Torres Strait Islander academic Martin Nakata’s (1997) concept of the
cultural interface, it is important to recognise that an interface of Indigenous and Western
knowledge systems is at play. Engaging at this cultural interface is what I aim to do. I am
considering Indigenous people, their cultures, and their historical contexts, and how these are

manifested today. The Convention and the Referendum are ideal contexts in which to do so.

These considerations lead to a fourth research question: what role does culture,
including relationality norms like autonomy and balance, play in the underlying solidarity
that ran through the interviews? Graham’s relationality provides a framework which I return
to in later chapters. In the following section I turn to broader theories and analyses of
solidarity in wider (often non-Indigenous) contexts to ask if they help with understanding any

other aspects of this case, and how they relate to traditional forms of Indigenous relationality.
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V. SOLIDARITY, IDENTITY, AND COLLECTIVE ACTION

Expressions of solidarity ran throughout my interviews. Participants spoke about their

29 ¢

advocacy with reference to “we”, “us”, and “our people”. The Statement uses those same
terms and asks the broader public to “walk with us”. Participants often talked of unity,
togetherness, “coming together”, and “walking together” with one another. Yingiya Guyula
hoped that “we will journey to the future on our canoe”, and “the white man” will do the

same “on your own boat”. But what does it mean to be together as “we” or “us” in this

situation, and how does this inform coming together in collective action?

A. Solidarity

2 <

Many scholars use “solidarity”, “unity”, and “social cohesion” interchangeably (e.g.
Chidester et al., 2003, Tsegaye, 2025: 3, Keddie, 2014: 409). In this thesis, I use a simple
dictionary definition of solidarity. The English term “solidarity” came from the French
solidarité, and means being “united or at one in some respect, especially in interests,
sympathies, or aspirations” (Oxford English Dictionary, 2025). It is a usefully broad term,
which some participants also used, to describe situations in which people are united together
in some way. It is broad enough to encompass the different things my participants referred to,
including collective identities and the collective actions and feelings through which they are
expressed. This usage departs from some prominent uses of “solidarity”, such as Emile
Durkheim’s “mechanical solidarity” and “organic solidarity”, which concern whole-society
unity (Durkheim, 2013). Some authors use solidarity to mean, “affinitive and affective ties to
a nation-state” (Koelble, 2003: 146). But my own participants were describing how diverse

individuals choose to come together dynamically, maintaining a sense of unity despite
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separations and differences. Rather than sameness or nation-state loyalty, participants

emphasised coming together as a process.

So, I use “solidarity” to broadly refer to set of “relations”, a concept which aims at
“making relations explicit” (Strathern, 2020: 16). Burns et al. (2018: 10) describe how
“solidarity can usefully be employed to cover the different ways in which individuals in a
cohesive society articulated into sub-groups relate to one another”, including through intra-
group (“a common identity or common purpose”) or inter-group solidarity. Giles Gunn has
argued that solidarity across difference, not sameness, is central to postcolonial, Holocaust,

and African-American literature aimed at “genuinely reciprocal” relations (2003: 285; 293).”

Much literature on Indigenous peoples uses the term “social cohesion”, generally to
describe long-term unity with and within the nation-state (Ferguson et al., 2009, Helly, 2003).
The definitions vary but focus on low crime and conflict, stability, society, connection, and
national identity (Fonseca et al., 2019). This literature in Australia often emphasises cohesion
between Indigenous and non-Indigenous people (Rowse, 2007, Nelson, 2007). Canada has
seen a focus on “stronger bonds of national unity” (Borrows, 2001: 41) and finding “balance
between homogeneity and diversity” (Jenson, 2002: 148). These ideas are often focused on
normative claims about economic and social policy responses to globalisation, and have been
criticised for their normativity (Hidalgo et al., 2024, Delhey et al., 2018) and for neglecting
Indigenous methods of relating and inclusion (Duhaime et al., 2004). In this thesis, therefore,
I prefer the term “solidarity” to refer to Indigenous diversity, long-term and short-term unity,
and coming together at local and national levels. Different forces pull and push people

together. Howard Morphy’s definition of social cohesion at the Indigenous local community

7 Ash Amin (2012) and Kenneth Burke (in Hyman, 1948: 391) similarly advocate for solidarity across
difference.
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level comes close to this, focusing on “the capacity of people to work together on the ground

and to have a sense of obligation to the community as a whole” (2009: 116).

B. Identities

Many scholars claim that a sense of identity is critical to social solidarity. Henri Tajfel
explained that social identity is “that part of an individual’s self-concept which derives from
his knowledge of his membership of a social group (or groups) together with the value and
emotional significance attached to that membership” (1981: 255). But Australian Indigenous
identity is complex. Any large grouping of Aboriginal and Torres Strait Islander individuals
is so diverse that any overarching identity has to transcend their place-based, sub-group, and
individual identity differences. Yet the solidarity participants expressed indicated a sense of
overarching identity, or what social psychologists call “superordinate identity” (Capozza and
Brown, 2000). Of course, superimposed superordinate identity risks subgroup erasure,
especially for Indigenous peoples in colonial contexts (Alfred and Corntassel, 2005). But
some scholars suggest that superordinate identities, when co-existing with and respecting
sub-group identities, can enable dual identification, and so cooperation and harmony
(Hornsey and Hogg, 2000: 153). For example, in one Aboriginal Canadian study, participants
“protected subgroup identities by making subgroup diversity an essential and valued feature
of the Aboriginal identity”, leading to collective solidarity (Neufeld and Schmitt, 2019: 611).
Some groups have shared superordinate norms, so “even where subunits have a strong sense
of separate identity, as long as they have a continuing superordinate membership, then

competition will not lead to intergroup hostility” (Tyerman and Spencer, 1983: 528).

Pan-Australian Indigenous superordinate identities are modern, in the sense that while

pre-colonial times featured multi-group gatherings and ceremonies, continent-wide
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organisation was not necessary. As Larissa Behrendt explains, “no sense of national identity
had emerged” until colonisation made it necessary, when people “joined together at a national
level for a stronger political and cultural voice” (2021: 48). Kenneth Burke observed that
those “faced with the danger of being ‘driven into a corner’, counter by forming a new
collectivity”, where “their cooperation gives them a new positive campaign base” (in Hyman,
1948: 362). Gregory Bateson proposed that while all intergroup contact situations tend
towards progressive differentiation and conflict, or “schismogenesis”, union may emerge
“either in loyalty or opposition to some outside element”, since “the lion will lie down with

the lamb if only it rain hard enough™ (1935: 183).

In Indigenous Australia, different “outside elements” are at play: the colonial state
dispossessed them, while the liberal state fails their needs. These domains have also made

Indigenous identities more complex. Irene Watson (Tanganekald and Meintangk) explains:

[W]e are diverse, with many languages, different country and ways of being. When
Aboriginal peoples’ lives are destroyed, uprooted and displaced, the call to
community is to the gathering of broken and shattered pieces. So what Aboriginal
community can be pieced together in this colonising space? (2020: 15).

But superordinate identity is not only a response to external threats. In the Philippines, James
Eder (2013) identifies three overlapping Indigenous identities: cultural membership of local
ethnolinguistic groups, political membership as state-labelled “Indigenous people”, and
membership of a wider economic underclass shared with other citizens. These “different

layers... can be worn in different order at different times” (at 276).

In the following section, I consider the literature on identity in two groups, based on
whether shared identity is emphasised through the pull of internal factors, such as culture and
relationality, or through the push of external factors, such as the threat of state power. I call

these the “internal” and “external” aspects of superordinate identity.
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The Statement itself begins with an internal emphasis, discussing “Our Aboriginal and
Torres Strait Islander tribes” with their “own laws and customs” and “culture”. Its proposals
face externally, however, seeking constitutional change for “a fuller expression of Australia’s
nationhood”, through “a movement of the Australian people” and ““a fair and truthful
relationship” with them. It also addresses marginalisation and disadvantage, highlighting “the
torment of our powerlessness” and the “crisis” of incarceration rates and child removals. It
hints at bringing together internal and external elements of identity by hoping that in the

future, Indigenous children will “walk in two worlds”.

First, regarding internal-facing cultural identity linked to shared cultural norms,
participants regularly used the term “culture” to refer to a sense of identity flowing from pre-
colonial history. It was only sometimes a reference to cultural norms and practices specific to
their local community or traditional Country. It was more often about shared pan-Australian
Aboriginal and Torres Strait Islander cultural norms, like Land, autonomy, and the balance

inherent in Aboriginal relationality.

In this, Australian Indigenous people are not unique. Cultural identity, norms, and
knowledge are fundamental to many Indigenous communities today. Many studies on social
cohesion and social solidarity have promoted the benefits of continuing and reviving
traditional cultural practices and cultural identity (Agana et al., 2025, Dean, 2023, Ensign et
al., 2014, Hidalgo et al., 2024, Olanrewaju and Talabi, 2024, Pigott, 2013, Restall, 1998,
Scott-Enns, 2015, Sorokowski et al., 2024, Sydora et al., 2023, Tsegaye, 2025, Zhou and
Wang, 2024, Broad et al., 2006). In an Indigenous advocacy context, the “#NoDAPL”
protests at Standing Rock, where diverse protestors united under the leadership of Indigenous
groups against the Dakota Access Pipeline project, studies have suggested Indigenous
cultural values can also drive solidarity between local groups, non-local groups, and non-

Indigenous allies (Suzack, 2021, Rivas, 2017, Estes and Dhillon, 2019). Such collaborations
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can show how “the opportunities for solidarity lie in what is incommensurable rather than

what is common across these [decolonial] efforts” (Tuck and Yang, 2012: 28).

Cohesive effects have also been observed in Australian Indigenous communities, in
relation to language revitalisation, song, performance, and ceremonial traditions (Bracknell,
2020, Elkin, 1951: 176), festivals (Kruger, 2019), art (May et al., 2020, Morphy, 2009),
maintaining kinship networks (Memmott and Meltzer, 2005, O’Brien, 2017), and the role of
Elders (Cox et al., 2021). Cultural identity expression has also been emphasised in relation to
modern governance models (Maddison and Brigg, 2011, Rigney, 2011) and positive health
and wellbeing outcomes (MacLean et al., 2017, Zubrick et al., 2010: 85). Aboriginal
businesses, clubs, churches, arts, and theatres have long asserted Indigenous cultural pride,
with “a committed political agenda aimed at fostering social cohesion and a sense of
community amidst the fractured legacy caused by dispossession and diaspora” (Kleinert,
2010: 176). However, most of these studies have focused on limited numbers of local

communities.

Like Graham, several other Indigenous authors have emphasised the importance of
Aboriginal relationality for modern, pan-Australian Indigenous identity. Tyson Yunkaporta
(Apalech) promotes Indigenous ideas of autonomy as “a single node in a cooperative
network” with “full autonomy and unique expression of each independent part of the
interdependent whole” (Yunkaporta, 2020: 85). Wanta Jampijinpa Pawu (Warlpiri) similarly
shares ngurra-kurlu, a Warlpiri pattern for living observed in the Southern Cross star
constellation, which expresses interdependence and the need to “interpret differences as part
of a dynamic whole”, while understanding that differences “underpin mutual dependence and
possibilities for growth” (Curkpatrick et al., 2024: 246; 249). Wendy Brady (Wiradjuri)

emphasised Land-based cultural identity:

30



Indigenous Australians connect and relate to each other through land and all that it
represents — the generational, spiritual, and cultural core of identity, in both
individuals and their community. ... When Indigenous Australians are removed from,
or choose to leave, the land of their nation, we do not locate it outside ourselves, but
in contrast carry that connection within our being (2020: 148).

Brady considered that this identity has persisted “no matter how depleted or damaged” (2020:

141).

These ideas of autonomy and Land-based identity allow for diversity. As Jason
Gonian (Gunditjmara) explained, “there is no one way to be Aboriginal”, and “we don’t all
look the same. We also don’t practise culture in the same ways, but we do all share an
understanding of what it is to be Aboriginal through unique lived experiences” (2018: 99).
William Russell similarly observed, “I reckon us mob are all different; and when we start
telling each other how we should be or think or talk, or even perceive ourselves, we are

getting and showing the symptoms of too much whitefella disease” (2018: 204).

Very few empirical studies have focused on the internal aspects of Australia’s
superordinate Indigenous identity. Kerry Arabena (Meriam) conducted one such project,
undertaking qualitative interviews with twenty selected Aboriginal and Torres Strait Islander
individuals about their views and experiences of citizenship (Arabena, 2008, 2009). Arabena
distinguished between “cultural citizenship”, linked to traditional cultural principles and
referring to the universe, and “Australian citizenship”, referring to the nation-state, such that
“cultural citizenship exists in Australia simultaneous with Australian citizenship” (2009:
110). She drew upon Arthur Koestler’s concept of “holons” in a “holarchy” (a hierarchy of
holons), where holons “behave partly as wholes or wholly as parts”, being independent and
interdependent, having both self-assertive and integrative tendencies (Koestler, 1967: 48-9;
56). Arabena found that her participants’ cultural citizenship was primary, placing them
within the universe’s wider holarchical system: “All of the respondents claimed they had
‘nested citizenship’ in which their roles and responsibilities as an Indigenous Australian were
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then couched in a pan-Australian Indigenous community” (2009: 117). In this project,
Arabena captured some of what I observed in my project, particularly how Indigenous people
can carry “social values and traditions, customs and practices” from their cultural citizenship
into how they engage with Australian citizenship (2009: 138). Arabena’s empirical work
reveals the significance of Aboriginal relationality, and particularly autonomy, within pan-
Australian Indigenous identity. But the concept of citizenship was not one participants in my
project commonly used. I asked, rather, how participants expressed their positions in their

own words.

Some research from North America suggests parallels to Australia, with shared
cultural norms influencing present-day political contexts. Theresa McCarthy (Six Nations
Onondaga, Beaver Clan) (2016) and Kristina Ackley (Oneida) (2008) have argued in the
North American Haudenosaunee (Iroquois) context that a deep underlying unity informs
Indigenous conflict resolution in modern political contexts. McCarthy suggests
Haudenosaunee teachings embrace both unity and division, with methods of communicating

across difference (2016: 147). Ackley writes of unity:

Skana, or the... (Oneida) word for “peace,” does not simply mean the absence of
conflict. It means fine and calm as well and describes more of a process than a
continual and limited state of being. ... Consensus does not mean unanimity, and
unity does not mean that everyone agrees. It includes recognition that joining together
as a community brings strength. Haudenosaunee nations that persist and thrive in spite
of the onslaught of colonization are nations that can successfully incorporate
dissension (2008: 61).

Ackley calls this “native factionalism”; McCarthy calls it being “in divided unity”. These

studies highlight how Indigenous cultural norms and internal identities can inform processes
which emphasise unity alongside difference. But these few studies are limited to a narrower
political context. To what extent is the Australian case similar? And how is this expressed in

processes which are broader and faster, such as the national gathering at the Convention?
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Some scholars emphasise other cultural norms that contribute to shared cultural
identity: reciprocity and collectivism. Reciprocity describes relations with asymmetrical
individual interactions which gain symmetry over time through a balanced ongoing
relationship (Bateson, 1935: 181-2). Mary Graham describes reciprocity as emerging from
the custodial relationship (2014b: 18). Aboriginal academic Gary Thomas describes
reciprocity as “normative behaviour in Aboriginal and Torres Strait Islander communities”
which “encompasses the acts of giving and receiving as two parts of an event; individuals and
groups maintain their relationships in this event” (2015: 215). Taylor et al. (2012) reported
from twelve interviews with Aboriginal and Torres Strait Islander participants, “people told
us that reciprocity, as an underlying principle of Aboriginal society, is a social norm. While it
operated traditionally, most participants thought that it is still operating even in the face of

material poverty” (at 102).

Other scholars use collectivism to describe cultures and societies where individuals
can “subordinate their personal goals to the goals of some collective, which is usually a stable
in-group” (Triandis et al., 1988: 324). Greater social cohesion has been correlated with
collectivist groups and collective actions (Aronson et al., 2007: 254), “horizontally
collectivist” societies which lack coercion through power (Smith and Bond, 1998: 64), and
Indigenous communities with cultural values like interdependence and collectivism
(Rasehlomi et al., 2023). Collectivist cultures are said to generate more prosocial or altruistic
behaviour, through increased experiences of empathy (Aronson et al., 2007: 355, 364,
Batson, 1991). However, reciprocity seems to capture the relationality and sense of process
described above better than collectivism, which is more static. This thesis explores all the
cultural norms expressed by participants when describing coming together in their

constitutional advocacy.
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Second, regarding external-facing identity, the colonising state looms as an outside
element inciting unified opposition among Indigenous peoples. This was clear in my
interviews, where participants discussed shared goals as Indigenous peoples, including
Indigenous rights, self-determination, recognition of Indigenous sovereignty, and the Voice,

Treaty, and Truth proposals in the Statement.

It is well known that minority groups can strengthen their identity through shared
resistance to assimilation and experiences of discrimination (Tajfel, 1981: 336, Giddens and
Sutton, 2021: 293). Crystal McKinnon (Amangu Yamatji) described solidarity among
“groups of people who most acutely experience the effects of global capital and colonialism”
(2020: 692). Enrique Trueba described a shared Latino identity from “the politics of survival,

and beyond survival, the pain of self-definition or discovery of new identity” (1999: 21).

Ronald Niezen describes Indigeneity as “an emerging global form of identity based
upon occupation of territories and on shared experiences” (2003: 212-3). Larissa Behrendt
suggests Australian Indigenous national identity followed colonisation, when people “joined
together at a national level for a stronger political and cultural voice” (2021: 48). Taylor et al.
reported of Aboriginal and Torres Strait Islander interview participants that Indigenous
identity is influenced by ““sharing the same history and experiences”, and formed “in
contradistinction to a past colonial regime which defined them in relation to restrictive or
negative images” (2012: 100). In this context, it is possible to be “a proud, contemporary
Aboriginal community with a strong sense of identity and vision for a positive future”
regardless of connection to traditional cultural norms and practices (McCausland and Vivian,

2010: 327).

This has been explored in other Indigenous contexts. Sarah Nickel’s study of the
Union of British Columbia Chiefs in Canada linked the Union’s inaugural 1969 conference

theme “united we stand, divided we perish” to a time of “pan-Indigenous politics” when
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Indigenous organisations “embraced Indigenous unity as a response to settler colonial
oppression” (2019: 3; 7). Nickel observed that in the face of hostile government policy,
“Indigenous peoples needed to pursue a united front to realise their longstanding political
goals” (at 23). Eder (2013: 277) explained that a State’s treatment of Indigenous peoples as a
single legal and governance category can foster Indigenous collaboration and identity. Audra
Simpson (Mohawk) has documented Mohawk and other Indigenous nationalities, where
group identity can be reinforced not only through efforts at recognition, but also through the
politics of refusal, rejecting being subsumed into the colonial nation-state as its citizens
(Simpson, 2007, 2014, 2017). In various ways, Indigenous peoples have rearticulated their

proscribed “Indigenous” status and used it “as a tool of liberation” (Niezen, 2003: 221).

This outward-facing Indigeneity is constantly negotiated and can have performative
elements (Graham and Penny, 2014b, Thurow, 2019). While “Indigeneity is no one’s primary
identity”, Indigenous peoples can “perform Indigeneity” in intercultural spaces while seeking
recognition and self-determination (Graham and Penny, 2014a: 1-2). As Brendan Hokowhitu
(Ngati Pukenga) explained, regarding the Maori haka “Ka Mate” being used as the
Aotearoa/New Zealand rugby union team’s pre-match entertainment, while this appropriation
can be uncomfortable, misrepresentative, or commodifying, it can also facilitate the
enactment of “embodied sovereignty” and subversion of colonial assimilation through “the

existential and everyday properties of Indigenous culture” (2014: 298).

It is clear from the above sections that internal and external-facing aspects of identity
are both relevant. Aileen Moreton-Robinson (Geonpul) says, “Indigenous sovereignty is a
relatively new concept that arose in discourse during the 1960s”, but at the same time, it is
“grounded within complex relations derived from the intersubstantiation of ancestral beings,
humans and the land” (2020a: 2-3). As scholars have noted elsewhere, such complex forms of

identity can ground a sense of solidarity. Yeung et al. (2020: 125) reported from twenty
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interviews with members of Pictou Landing First Nation that “the community’s ability to
come together in solidarity with one another to campaign for their rights was identified as a
core strength and source of pride for members”. This involved both “a gravity of attachment
to place that can only be found in Indigenous communities”, and a focus on Indigenous rights
and “the community’s power to self-determine and forge a future for the generations to
come” (at 126-7). Jackie Huggins (Bidjara, Birri Gubba Juru) described a “complex and
multilayered” Aboriginal identity, which has resisted assimilation through “the resilience,
kinship, family and community orientation of Indigenous society”, aided by ideas of Land,

language, and humour (2022: 139).

Participants’ comments were self-conscious about these issues, as was the Statement
itself, with its references to both Indigenous laws and customs and Australian nationhood. I
explore how these different aspects of identity interact and influence solidarity in the

following chapters.

A question remains about the relevance of more general minority identity as one
Australian sub-group among many. As I explore in Chapter Five, mainstream debates about
the Referendum and Indigenous policy more broadly focused heavily on issues of
disadvantage and symbolic recognition of an important minority in need of improved
practical outcomes. Many participants, and the Statement itself, emphasised issues of
disadvantage, including the challenges of incarceration rates and child removals. There are
extensive academic debates about the specific importance of minority identity within a
multicultural liberal democratic state. Many writers on multiculturalism and cosmopolitanism
promote modern liberal democracy as a cohesive way to accommodate cultural pluralism and
minority identities (Young, 2011, Kymlicka, 1995, Tully, 1995, Parekh, 2000, Keddie, 2014,
Shamsul, 2023, Trifonas, 2005, Rattansi, 2011, Baubock and Scholten, 2016, Luczak et al.,

2019, Delanty, 2009, Mignolo, 2000). How to get along despite difference is a key question
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for diverse societies (Verkuyten, 2014, Delanty, 2009, Foster, 2014, Childs, 2003, Hooker,

2009).

However, authors on Indigenous rights have criticised multiculturalism-based national
identity on the basis that it subsumes Indigenous peoples without dealing with fundamental
questions of justice and self-determination (Richards, 2013, Gaztambide-Fernandez, 2012,
Abu-Laban et al., 2023), particularly in the Australian context where Indigenous rights are
limited (Povinelli, 2002, Mercer, 2003, Strakosch, 2015, Lattas, 1997, Lea, 2020). Ronald
Niezen observes that “Indigenous claims are not only multicultural but multiconstitutional”
(2003: 218). There is a risk of coercive assimilation, for example where dependence on the
state for welfare, development, and recognition causes the sacrifice of self-determination and
Indigenous rights (Boulanger, 1999, Beaumont, 2022, Collingwood-Whittick, 2018). For this
reason Aileen Moreton-Robinson argues that through Australian state-sanctioned
multiculturalism, “we are reduced to being one culture among many — another ‘cultural
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tributary’” (2020b: 98-9). Kerry Arabena proposes that mainstream Australian citizenship is
where “Aboriginal peoples experience colonisation” (2008: 29-30). Irene Watson says “we

become cannibalised” by a “colonial space” which becomes lawful “through the consuming

of our sovereign Aboriginality” (2020: 18).

These normative debates are significant in Australian politics. But as I explore in the
following chapters, disadvantage, social problems, and the need for recognition as one
cultural minority among many, while relevant and often urgent, turned out to be minor in
terms of how participants described their identity and solidarity. In fact, the divergence
between how they described their identities and the mainstream political narratives about

them formed a significant point of tension throughout this thesis.
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C. Collective Actions and Feelings

The Convention, the Statement, and Referendum advocacy were collective actions.
Participants described them with a sense of movement and process, featuring both unity and
diversity as informed by identity, rather than static expression of superordinate identity. They

expressed a sense of unity not only in terms of who they are but in terms of what they do.

“Collective action” broadly describes acts of cooperation in human groups (Jordan,
2023). Action forms the most obvious practical manifestations of solidarity. Indeed, it was at
the heart of Emile Durkheim’s famous 1893 sociological model of the “organic solidarity”
found in complex modern societies, where cohesion arises through interdependence from the
division of labour, such that each person “depends upon society because he depends upon the
parts that go to constitute it” (Durkheim, 2013: 101). Durkheim underplayed the challenges
of colonisation and of modern plural societies, optimistically describing isolation, conflict,
and suicide as mere growing pains on the inevitable path to organic solidarity (2013: Book
IIT). But the key point, as demonstrated in this thesis, is that solidarity can exist alongside

division where shared values or identities facilitate interdependent collective action.

Many other scholars have emphasised the importance of interdependence to collective
action. Social psychologists have observed that interdependence in the pursuit of common
goals can induce cooperative behaviour despite ethnic differences (Cook, 1984) and reduce
inter-group conflict, prejudice, and hostility (Sherif et al., 1988, Allport, 1954, Aronson et al.,
2007: 451). Daniel Goh (2010) proposes interdependence as the path to multicultural melting
pot solidarity by facilitating intercultural understanding through working together. Black
Native American scholar John Brown Childs presents “transcommunality” as a model of
coordinated heterogeneity where mutual trust is built through face-to-face relationships of

“shared practical action” with shared objectives despite differences (Childs, 2003: 23-4). This
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can in turn mutually reinforce collective identity. As Steven Lukes observed, when distilling
Durkheim’s organic solidarity into a 21% century context, diverse societies can have “unity
deriving from a shared identity with the reciprocity and mutual commitment that can exist

despite disparate and sometimes conflicting differences of identity” (2013: xxix).

Collective action does not necessarily lead to success, or justice. Hannah Arendt
warned of the dangers of unquestioned group solidarity, particularly when it rejects
difference, which can lead to untruth, totalitarianism, and minority persecution (Kim, 2024).
This is something I explore in relation to the Walk-Out group and others who felt silenced in
the Convention process. Their perspectives also help reveal the norms and identities

underlying the broader sense of solidarity.

My empirical focus on how participants talk about interdependence and their reasons
for collective action helps to reveal the mix of superordinate identities at work. As Yeung et
al. (2020) found in qualitative interviews with Pictou Landing First Nation in Canada,
“solidarity encompasses not only the actionables of the collective, but a psychological unity
and shared interest that drives the collective action itself” (at 128). In the following chapters,
participants’ comments about their actions in the Convention, Statement, and Referendum
campaign reveal different forms of collective action and feeling, particularly in their pursuit

of collective rights.

I also consider the collective emotions which many participants described. Graham et
al. (2011) argue that in Aboriginal cultural contexts, emotional expression is encouraged.
Some of the oldest theories of solidarity emphasised this: fourteenth-century Arab scholar Ibn
Khaldiin posited that asabiyyah or “group feeling” held together Bedouin communities and
enabled them to form dynasties (Ibn Khaldiin, 2005). Emile Durkheim proposed in 1912 that
Arrernte and other Aboriginal peoples in Central Australia were sustained by a feeling of

shared consciousness in the form of a “collective effervescence” where one is “in moral
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harmony with his contemporaries”, expressed at large gatherings when “proximity generates
a kind of electricity” (Durkheim, 2008: 159; 162). Gregory Bateson speculated that
differentiation and division could be counteracted by “mutual love” (1936: 197). Graham
defined culturally informed consensus as “the state of ‘feeling together’ or a ‘common
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feeling’” (2023: 18). And emotion was present at the Convention, as I describe in Chapters
Four and Five. Thomas Mayo reported in his book having felt “adrenaline pumping”, and
seeing “tears of joy and hope” and “raucous celebration” at the outcome, such that “we were
all on cloud nine” (Mayor, 2019: 43).2 In later chapters, I consider which actions participants
recalled and the collective feelings and shared emotions they expressed. Some of their views

related to place, notably Yulara, where they expressed a feeling of gathering in physical co-

presence on the Land.

V. CONCLUSION

In this thesis, I set out to understand how the Statement came to be in 2017, and how and why
Aboriginal and Torres Strait Islander individuals have engaged in constitutional change
advocacy in Australia. While participants used different sorts of terms to describe their views
and their advocacy, it quickly became clear that there was striking high-level issue consensus,
expressed with remarkable solidarity and a sense of togetherness, despite widely varying

approaches to achieving change.

So, to answer my initial research questions, I explore two related questions. How can
we explain the high degree of consensus and the impression of underlying solidarity that ran
through the interviews? And what role does culture, including relationality norms like

autonomy and balance, play in this?

8 Since his 2019 book, Thomas Mayo updated the spelling of his family name.

40



The literature reviewed in this chapter provides terms for my analysis of solidarity.
Aboriginal relationality is useful for describing some of the values underlying what people
told me, including Land, autonomy, and balance. The external and internal aspects of
superordinate Indigenous identity help to make sense of some of the material, and raise
questions about how and to what extent these factors might interrelate. Collective actions and
collective feelings are observable processes through which interdependence, solidarity, and
identity can be expressed. I ask in the following chapters, how does relationality play out?
How are external and internal identity factors, collective actions, and collective feelings
evident in the interviews? And to what extent do these help capture what people told me? The
internal and external aspects of identity reflected in the Statement arose in the interviews,
interconnecting, overlapping, and taking precedence at different times. My task in this thesis
is to delve deeper and try to explain where they come from, how they are related, and how

they impacted the events that form my case study.

The Statement and the Referendum were major events which brought people together
and made them reflect on and weigh up these issues. They present an important opportunity
to explore Indigenous constitutional positions, and what it means to be Indigenous in
Australia today. These events have provided a window into Indigenous constitutional thought
and advocacy, through moments in which people were articulating and wanting to talk about
these significant underlying issues. They form a particularly interesting case study because of
Australia’s unique situation, where Indigenous peoples are highly diverse, interacting across
huge areas of Land, and seeking self-determination in the absence of treaties or some other
basis for a clear legal position. The Statement and Referendum revealed fundamental issues

which, regardless of the Referendum outcome, will not go away.

This study, the first empirical project of its kind with a nationwide focus on

Indigenous constitutional advocacy, will have lasting relevance, not only for Australia and for
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Indigenous studies. These issues have implications for constitutional issues which Indigenous
and other peoples are grappling with around the world, something I return to in the final
chapters. They also highlight wider issues of solidarity, unity, identity, and collective action
in a way no other study discussed in this chapter fully captures. There are suggestions in the
literature, and other scholars have noted the ways different groups come together and have
attributed various internal and external reasons for this. But much of the research is not
empirical, and the empirical research is often very place-specific or issue-specific. This thesis
explores solidarity in depth in a national context and describes how these different dynamics
play out among highly diverse individuals. I aim to contribute to the broader literature with a
detailed case study of solidarity at a complex, contemporary cultural interface. I hope in the
following chapters to analyse and understand, as accurately as I can, what participants

described, and to do justice to the relationships I formed and the views I was asked to share.
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CHAPTER TWO

METHODOLOGY
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I. INTRODUCTION

I began this project in response to the call at the conclusion of the Uluru Statement:

In 1967 we were counted, in 2017 we seek to be heard. We leave base camp and start
our trek across this vast country. We invite you to walk with us in a movement of the
Australian people for a better future.

My position as a non-Indigenous lawyer informed my approach to the project. I have been
jointly supervised at Oxford by Professor Fernanda Pirie, who is British, and at the Australian
National University by Professor Asmi Wood, an Indigenous academic who led my
supervision in Australia and guided me at all stages. When I contacted participants, I

explained my project and supervision arrangement, and then further introduced myself:

A little bit more about my positionality:

| have trained as a constitutional and human rights lawyer, including through work
with Aboriginal Legal Services in Australia, the Constitutional Court in South Africa,
and further study comparing different international legal systems at the University of
Oxford. | am a non-Indigenous Australian of Scandinavian descent and | will write
and speak from this position. In this work | aim to listen to and centre Aboriginal and
Torres Strait Islander perspectives in all discussions about the Constitution and legal
change. | will attribute quotes from those interview participants who give permission
1o be quoted, and will develop my PhD thesis with reference to these perspectives,
and the need to make them heard in academic literature. At all stages | am guided
by the advice of my supervisor, Professor Asmi Wood.

At the start of interviews I acknowledged my standpoint and role as an interviewer
and writer (Harding, 1986, Nakata, 2007). My aim was not to write a thesis where the
“writer-knower as subject is racially invisible, while the Aboriginal as object is visible”
(Moreton-Robinson, 2004: 81), but to engage in a dialogue. In some interviews, once
participants located my racial appearance and identity, my position was not further discussed,
while in others it was a point of discussion or comparison. I hoped to form relationships:
“with relatedness as the premise and impetus, there is no such thing as Outsider, or Other, but
of Another” (Martin, 2008: 148). Through taking this approach I aimed to learn from
participants as the “knowers” rather than examine and categorise them as the “known”

(Moreton-Robinson, 2004), and to privilege Indigenous voices in my research (Rigney, 1999:
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117-8, Martin and Mirraboopa, 2003: 205). A systematic empirical project of this type has
not been completed before, either of delegates at the Convention or of Aboriginal and Torres

Strait Islander advocates for constitutional change more generally.’

The methodology of this project is socio-legal (Banakar and Travers, 2005, Cotterrell,
1995, Creutzfeldt, 2020, Webley, 2020). It involves exploring issues of law, constitutional
change advocacy, and the intersection of legal systems using qualitative empirical methods.
Socio-legal studies has sought to break from the limitations of doctrinal law (Bradney, 1998).
It has a long-established engagement with “pluralistic conceptions of law” (Cotterrell, 1995:
306), as well as with land rights, customary law, and decolonial movements (Harrington and

Manji, 2017).

II. THE ONTOLOGICAL TURN

Particular issues are raised by research with Indigenous participants. All research about
Indigenous peoples carries a risk of essentialising, misunderstanding, or misrepresenting and
causing harm (Nakata, 2007). In anthropology, the debate about the “ontological turn” has
considered the global importance of Indigenous worldviews, and also the risk that non-
Indigenous authors might seek to separate Indigenous knowledge from its context and use it

for Western intellectual or practical ends.

The ontological turn in the social sciences has been led by authors including Bruno
Latour, Eduardo Viveiros de Castro, and Philippe Descola. They argue that it is not enough to
look at different perspectives about the world. There might be different worlds, not just

different knowledges, experiences, and perspectives of the world. Viveiros de Castro

° Interviews with a smaller selection of individuals from these groups who supported the Statement were
conducted by Mayor (2019).
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describes turning from epistemological questions to ontological questions as “learning to see
in Anthropology” (2015: 3). He considered that Western anthropology has engaged with
epistemological and cultural differences, but continues to monopolise nature itself, and fails
to be ontologically sensitive and truly compare itself with other forms of thought (in Skafish,
2016: 394-5). Both Viveiros de Castro (2015: 6) and Latour (2014: 15-6) argue that attention
to Indigenous worlds, especially their ontological realities of animals, nature, and landscapes,
is essential in a time of ecological crisis brought on by the Anthropocene. Ontological
anthropologists pay special attention to human relations with nonhuman beings (Kohn, 2015:
314). This provides a possible theoretical counterbalance to what they see as the destructive

and ontologically singular tendencies of “Modernity”.

Critics of the ontological turn have made several responses, including that: (1) it
reinforces aspects of essentialist thinking; (2) its idealistic abstraction and future focus is too
structuralist, overlooking local and current challenges, and the taking of responsibility for
them; and (3) it exploits Indigenous knowledge while not adequately giving credit or helping

with Indigenous challenges.

I raised the substance of the first criticism, about the risk of essentialising, in Chapter
One. Discussing the ontological turn, Lucas Bessire and David Bond argued, “while the
symmetrical future it conjures up is smart, the turbulent present it holds at bay is something
we would still like to know more about” (2014: 441). By claiming the theoretical high ground
with future-focused abstraction, proponents of the turn skip over decades of critical writing
about the world today (including Foucault, Arendt, and Butler), and claim the head of the
table for structural discussion of the natural world, cutting out critical theory and holding a

limited view of alternative ecologies (at 442; 445-6).
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The second and third criticisms are most relevant to decolonial methodologies,
discussed below. Red River Metis, Otipemisiwak Indigenous feminist academic Zoe Todd
claimed in “‘Ontology’ is just another word for colonialism” that there can be Indigenous
frustration at seeing European academics like Latour “discover” different multinatural
ontologies (Todd, 2016). As Todd described after watching a Latour lecture, “I was left
wondering, when will I hear someone reference Indigenous thinkers in a direct, contemporary
and meaningful way in European lecture halls? Without filtering ideas through white

intermediaries ... As dynamic Philosophers and Intellectuals™ (2016: 7).

As Mary Graham advises, custodianship is “a philosophy, not just a green solution to
environmental degradation” (1999: 116). What is needed is not the appropriation of
Indigenous concepts in order to further what Graham calls the Western “survivalist ethos”,
but rather the realisation of a custodial ethos where security is in the Land itself (2023: 10).
Todd similarly argues that when academics cherry-pick Indigenous knowledge “without
engaging directly in (or unambiguously acknowledging) the political situation, agency, legal
orders and relationality of both Indigenous people and scholars, we [scholars] immediately

become complicit in colonial violence” (2016: 18).

The proponents of the ontological turn discussed above engaged with Indigenous
perspectives for a different purpose than my project. They sought to address the crisis of the
Anthropocene by mining for alternative ontologies. They also overstated the historical
disinterest of anthropology in ontology. In recent decades, a range of anthropological and
other literature has engaged with Indigenous life in the current socio-political reality of
Australia, where it is shaped by colonisation, while still taking an interest in Indigenous
ontologies, cultures, and worldviews (e.g. Lea, 2012, Hokari, 2011, Kearney et al., 2021,

Baker, 1999, Morphy, 1995, Boroditsky and Gaby, 2010, Haviland, 1993, Haviland, 1998).
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My own project is about Indigenous views in the present — a place where worlds collide,

interact, survive, and create anew.

Ontology nevertheless remains important. Some participants in my project, for
example, described their worldviews and how their advocacy and perspectives on law are
connected to Land. Questions of world-building at the interface of Indigenous and Western
legal and cultural systems are at the heart of Chapter Nine. These insights did not arise from
my probing for ontological information, but as part of the process of participants speaking for
themselves. As Torres Strait Islander scholar Martin Nakata says of the two-way cultural

interface between Indigenous and Western systems:

[W]e have developed a reading of ourselves at the interface of colliding trajectories:
we continue to maintain our values as a people of tradition; we have actively shaped
new practices and adapted our own to deal with the encroaching elements; we are
fighting against the odds; and we are making and re-making ourselves in the everyday
(2007: 197).

My project could be said to explore this interface, as particularly experienced during difficult,

modern, nationwide strategic advocacy.

As Makere Stewart-Harawira (Maori) has declared, “traditional indigenous
knowledge forms have a profound contribution to make towards an alternative ontology for a
just global order” (2005: 32). While global transformation is inevitable, Indigenous scholars
have been reminding us that the forms and processes such transformation takes are not (at
244). This can, and in Stewart-Harawira’s view, must, serve two interlinked purposes:
Indigenous cultural survival, and also “the continuing viability of human occupation of the
planet within a paradigm of peaceful coexistence” (at 248). Such engagement must be on

equal terms, aimed at mutual understanding and liberation:

Meaningful exchange in these circumstances requires engaging with Aboriginal
tradition and philosophy on equal terms. An appropriate way to do so might be to note
the survival value of an old culture, to note that Aboriginal philosophy has something
to teach more broadly (Graham et al., 2011: 77).
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Graham et al. (2011) suggest, it may be that “Settlers are missing the benefits of Aboriginal
Law” (at 95). Graham cites the relationality principle of balance as the reason “Aboriginal

people continue to plan and work willingly with the Australian mainstream” (2014: 20).

The task of engagement that confronts a non-Indigenous researcher means being
aware of the criticisms and impacts of settler colonialism while also keeping a focus on
Indigenous lives and aspirations. Theresa McCarthy (Six Nations Onondaga, Beaver Clan)
noted in the North American context that a focus on analysing settler colonialism, while
important for resisting violence, epistemological hierarchies, and assumptions of lost

Indigenous sovereignty, has limits for imagining what comes next:

[T]here also comes a point when the settler colonial analytic ceases to be relevant or
useful; there is even a point where the settler colonial paradigm can itself be colonial.
I stand with other Indigenous scholars who are concerned about the potential for
settler colonial studies to overshadow the theorization, analytic frameworks, and
enduring efforts of those for whom settler colonialism is neither natural nor invisible
(2016: 277-8).

For McCarthy, the answer is to embrace Indigenous political difference and traditional

Indigenous ways of dealing with others (at 287-9).

Australia and its non-Indigenous population has long struggled with embracing
fundamental Indigenous political difference (Strakosch and Macoun, 2012: 45-6, Wolfe,
1999). Of course, as Graham (2023) has argued, this cannot be done without engaging with
wider Aboriginal relationality, rights, and Land. As Neville Bonner (Jagera), the first
Indigenous Australian Federal Parliamentarian, said, “until the Government of the day is
prepared to recognise our right of prior ownership, everything else is charity” (Newfong,

1972: 6).

My own task was to listen to participants’ thoughts on multiple levels: about justice,

their histories and cultures, their needs, and their visions for the future. Participants often
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raised settler colonialism, and I encouraged them to explain this, and all other issues, as much

as they wanted.

III. DECOLONIAL METHODOLOGIES

Maori academic Linda Tuhiwai Smith’s seminal text, Decolonizing Methodologies (2021),
was first published in 1999. In it, she famously stated, “the word itself, ‘research’, is probably
one of the dirtiest words in the Indigenous world’s vocabulary” (2021: 1). Smith sought to
describe Indigenous experiences of poor research practices and the “mining and exploitation”
of knowledge, and to remind the academy that research takes place in a colonial political
reality where Indigenous peoples face questions of survival (at 3-4; 6). Research is “a
significant site of struggle between the interests and ways of knowing of the West and the
interests and ways of resisting of the Other” (at 2). Smith discussed the cultural imperialism
of academia and outlined possibilities for the decolonisation of research. Much of this work is
directed at Indigenous researchers, but it contains lessons for all non-Indigenous scholars,

including for my own project.

Smith reminds us that the reality of ideas is constructed, and the West’s reification of
its own ontologies during Indigenous research needs deconstruction (2021: 55-6). This
requires listening deeply rather than superficially judging and reinterpreting (at 81), and
acknowledging a relational connection to research participants (at 60; 63). Gamilaroi, Jaru,
and Gidja scholar Sarah Bourke (2021) builds on Smith’s work and proposes four
characteristics of a decolonising research model: resistance (to the ongoing impacts of
colonial anthropology), reflexivity (regarding one’s own identity and self-awareness),
relationality (including understanding knowledge as collective), and respect (beyond research

ethics, in the local context). Although I cannot conduct “Indigenist research” myself, because
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I am not Indigenous and do not take an Indigenous standpoint (Nakata, 2007), I can learn

from these concepts (Bourke, 2021: 31, Rigney, 1999: 117).

Both Smith and Bourke emphasise that non-Indigenous research should go beyond
mere disruption of Western theory for its own purposes, and focus on topics considered
important by Indigenous people, guided by Indigenous involvement in their projects. Maori
academic Graham Smith proposed models for non-Indigenous researchers to do culturally
appropriate work (Smith, 1992, cited in Smith, 2021: 230). Those I have aimed to adopt are a
“mentoring model”, where I am guided and sponsored by Indigenous people, and an
“empowering outcomes model”, where my topic focuses on questions of interest to and
benefit for Indigenous people (at 230). Many non-Indigenous Australian authors have
described the positive roles non-Indigenous researchers can play, including through
researcher relationality, reflexivity, and respect, giving voice to participants, and engaging in
non-dualistic thinking for mutual enrichment at a cultural interface (Gray and Oprescu, 2016:

462-3, Krusz et al., 2020: 212-3, Rix et al., 2014, Tynan, 2020).

Linda Tuhiwai Smith argues that accepting complexity and contradiction is key

(2021: 84). This requires sensitivity to Indigenous fragmentation (at 105). Smith argues,
“fragmentation is not an Indigenous project; it is something we are recovering from... the
greater project is about recentring Indigenous identities on a larger scale” (at 111). This
involves listening to Indigenous perspectives on complex issues, including fracturing and
divergences of opinion, and also recognising and describing survival, commitment, and
creative adaptation. In my interviews, as I discuss in Chapter Six, participants presented
striking pictures of unity and solidarity, along with stories of survival, commitment, and
adaptation, at the same time as recognising differences and fractures. I have aimed to present

these views as faithfully as I can.
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In my analysis, I do not assume an insurmountable tension between Indigenous and
non-Indigenous worldviews. My participants wanted non-Indigenous people to engage and
learn from them. But I incorporated several of the ideas of decolonial literature into my
method. Among other things, I arranged for Professor Asmi Wood to be a co-supervisor, took
advice from Indigenous advisors, and focused on engaging with Indigenous participants. I
identified my own positionality when contacting participants (Smith, 2021: 194).19 T let
conversations follow the paths and topics participants wanted to reflect on, and recorded and
presented those issues they considered most important. I took seriously the views of
participants who questioned the validity of the legal system I have trained in. I engaged with
Indigenous realities and fracturing (Smith, 2021: 84), and avoided “deficit discourse”
(Bourke, 2021: 32). I have not assumed colonisation to be “finished business” (Smith, 2021:
112). I have identified participants’ ideas in my thesis, making their “presence clear” and
facilitating “their contribution to collective knowledge” (Bourke, 2021: 34). Before
submitting the thesis I contacted participants with their direct quotes in the draft, to give them
an opportunity to check they are represented correctly, and I have offered a copy of the thesis

to those who wish to have it upon completion.

Iv. MY METHOD

A. Participants and the Interviews

After spending the first year of this project conducting background research and deepening
my knowledge of Australian history and Aboriginal and Torres Strait Islander advocacy, I

applied for and received ethics approval from Oxford University to conduct interview-based

19 While easier to do in writing, I had to learn to ensure this orally. I made a mistake early on, when someone |
met at a protest had assumed I was Aboriginal after I had not fully introduced myself. Learning from this, I
adapted how I introduced myself in less formal settings as well.
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research. Minor amendments to my research plan and paperwork were approved after
refinement through both a pilot interview and further discussion with Professor Wood. I then

spent fifteen months in Australia, from September 2022 to November 2023.

My interview plan, reproduced in Appendices Two and Three and discussed below,
made for flexibility. While there was a set of themes I wanted to ask about, and a number of
historical facts I wished to know about the Convention and Referendum processes, I did not
want to dictate the course of interviews more than necessary. Participants could choose
between going through my questions and speaking generally on the research themes.
Qualitative socio-legal projects benefit from being “relatively unstructured” and using
techniques which “minimise researcher intervention”, especially when hearing “bottom-up”
accounts of legal experiences, as this privileges the telling of stories most important to the
interviewees (Mulcahy et al., 2021: S114-5). I did not seek to gather culturally sensitive or

restricted information and made this clear in my participant information sheet.

I took advice on my interview plan from a number of Indigenous scholars and friends,
including from Rick Goode (Darug) through a pilot interview. Among other things, they
advised me to introduce myself, my background, qualifications, and past experiences with
Indigenous people before I asked about a participant. I included a detailed personal
introduction in my letter to potential participants and took time to introduce myself at the
start of interviews. Many participants appreciated this. It was often twenty minutes or more

before I asked to switch on the recorder.

Over several months until mid-2023, I made a spreadsheet listing all Aboriginal and
Torres Strait Islander individuals I could identify who had been at the Convention or had

been involved in any other public constitutional change process or advocacy.
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For the former group, identifying Convention attendees was challenging.
Unfortunately, the archived records of the Council, which include an attendance list, were not
publicly accessible during my research. I photographed the signature blocks of a facsimile
copy of the Statement, which by my count contains the signatures of 222 attendees and the
four artists who painted it, and transcribed every signature that I could. I combined this list

with names from public books, newspaper reports, and online media.

Facsimile copy of the Statement used for public education
Warrane/Sydney (26/01/23).

The latter group included members of past government processes (like the Expert
Panel and the Co-Design Process), a State or Territory process (like the First Peoples’
Assembly of Victoria), the government’s Referendum Working Group or Referendum
Engagement Group, the various Referendum campaign groups, the Aboriginal Tent Embassy,
politicians who had spoken on the topic, and others who had engaged in public constitutional
change advocacy. My lists were limited by my own knowledge and access to public reports

and media.
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The Referendum happened while I was in Australia. Referendum advocacy became
centrally important, so I adapted to this context. I added questions about the Referendum,
added people to my spreadsheet who were part of the various campaigns, extended my time

in Australia by three months, and conducted more interviews.

In total, I identified 378 potential participants, including every Convention attendee I
could identify. I was able to email 267 with my letter and invitation to an interview, which
resulted in 73 interviews (see Figure 3 below, and Appendix A). For a couple of non-
Convention categories with a large number of members, including the Voice Co-Design

Process and the First Peoples’ Assembly of Victoria, I contacted a sample rather than all

members.
Figure 3: Participant Summary

Category* Total Number Number Number of
people in identified invited interviews
category

Convention attendees ~250-280 207 159 43

Other public constitutional Unknown 170 107 29

process or advocacy

involvement (excluding

Convention attendees)

Pilot interview N/A 1 1 1

TOTAL 378 267 73

* The sub-categories of these groups are described in greater detail in Appendix A.

Including the pilot, the interviews took place between 5 October 2022 and 16 October
2023. Most occurred between April and October 2023, and only one was after the 14 October
Referendum. I committed to travel to those who wished to meet in-person. 35 interviews took
place in the area participants lived or worked, seven at a place we had mutually travelled to
and found convenient, five were by telephone, and 26 were by online video-call. The in-

person interviews happened at various venues, including cafés, restaurants, workplaces,
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homes, cultural festivals, park benches, pubs, hotel lobbies, churches, conferences, and
community centres. Participant Robbie Thorpe even hosted me as his guest on live
community radio program Bunjil’s Fire. He told me before switching on the sound,
“welcome to the fire, bruzz! ... Just do your usual, and I’ll add a bit of spice”. It was a very

informative interview.

Park bench at the Australian National University, where one interview took place
Ngunnawal/Ngambri Land, Canberra (14/04/23).
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The Aboriginal Tent Embassy, where another interview took place
Ngunnawal/Ngambri Land, Canberra (09/05/23).
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When introducing my project to participants in interviews, I emphasised the
importance of participant voices and perspectives on constitutional change. I explained it

orally this way in my interview with Jackie Huggins:

[T]he main part of the PhD is to listen to and catalogue and reflect on the range of
Aboriginal and Torres Strait Islander perspectives on constitutional change and legal
change. And put those voices in the centre of the work. And get — reinterpret
constitutional literature through those perspectives, which aren’t always in the
constitutional literature.

As described above, I designed the interviews as open-ended conversations. I brought printed
copies of my documents, and participants could complete a written or oral consent form.!! I
made it clear that while I had some key questions, we did not need to go through all of my
questions, or do so in order. Appendix B shows a copy of my wider set of potential questions,
with the key questions highlighted.'? I also offered participants a printed sheet, shown in
Appendix C, with a dot-point list of general topics which they could speak to directly if they

preferred.

My meetings with participants varied from around half an hour to three and a half
hours, with an average audio-recorded time of 72 minutes. Participants were generally
comfortable with audio recording and occasionally asked me to pause the recording for a
politically or personally sensitive part of our discussion. 71 of the 73 interviews were audio-

recorded, and I took handwritten notes for all.

Often, participants made comments and gave helpful feedback about the way I was
conducting the interviews and the project. They were supportive of my process and content

with my ethics paperwork. Many had been interviewed or had interviewed others before.

1 Participants were free to choose either: a written form they filled out and signed, or an oral form which I filled
out and signed in their presence while we discussed it. Either way, I scanned and emailed the form back to them
after the interview.

12 While I kept a copy with me, I often did not bring it out, as I had memorised the key questions and followed
the discussion from there.
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Several knew Professor Wood and asked me to give him their regards. Lidia Thorpe said of
my joint supervision arrangement from Oxford, “quite reputable universities... where I know
ethics is taken into consideration. Yep, very happy”. Samuel Aniba described the forms as

“culturally appropriate” and said that his participation was important:

[FJrom my experience, being a Torres Strait Islander living on mainland... and
involvement in community issues, on the ground at the grassroot level, would be
contributing to Marcus’s research. I feel that it’s very important for me as well,
participating in this research work with Marcus.

Many participants made positive comments about my having shared my background and
qualifications, and some discussed them. Gary Foley quizzed me about Oxford and quipped
about my Rhodes Scholarship, “you’re the first fucking Rhodes scholar who’s ever
interviewed me... And that is a feather in your cap”, so “you’ve got the opportunity to, in

some small part, redeem the image”.

Many participants made positive comments about my approach. Uncle Kenny
Bedford said the conversation was good for reflection and stated at one point, “you’re just
gonna be my counsellor for a little while”. Stacee Ketchell commented, “thank you for
allowing us to share, ay?”. Participants generally supported and utilised the semi-structured
plan. Shane Sturgiss suggested we go through my questions, and then “if the answer to that
question leads into a flowing conversation, I think that’s quite a natural and organic process”.
Others preferred to work off my list of general topics. Megan Krakouer did so, saying,
“you’re really easy to work with, aren’t you? ... let me go through a couple of these, ay, if
that’s alright? ... this is so nice and easy to prompt”. Uncle Ossie Cruse said, “you’ve done a
very good job. You’ve flagged, in my mind, just about everything that there is to flag”. Ross
Williams said he was “very comfortable with the sitting down, having a good old yarn with

you”, and kindly observed when describing such conversations as relationships:
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I know you were here for a purpose. And that purpose was to ask questions as a part
of that. And I was comfortable with that. But my optics is, [ saw you, I saw your
smiling face, that relaxed me straight away. I knew how to respond to you. With
confidence, with respect, as you were doing to me. So, bang, bang, bang.

Participants often thanked me for my time just as I thanked them and offered to assist if
anything further was needed. Some said that it helped them reflect or even prepare for talks
they were going to give in the Referendum debate. Rick Goode said, “I’ve had some ‘a-ha’
moments today while I’ve been discussing myself, and I’ve unpacked some of my thoughts™.
Jackie Huggins said, “it’s really helped me refine some of my thinking, actually. Been very

helpful to me too, you know?”.

Others described the interview as an opportunity for truth-telling, a theme of Chapter
Nine, or an expression of their voice. Suzanne Thompson commented, “I hope that your PhD
can at least inform some truths and stuff out there”. Samuel Aniba said, “this is where my
voice is, to you. Through research like this. ... this is a good opportunity. That’s why I took
it. I hope your thesis, someone will read it one day”. Ngaree Ah Kit said of my invitation, “I
jump at the opportunity to not only have my say, but to make sure that my voice in a sea of
voices is able to be understood and heard”. Uncle Bill Nicholson Jr observed, “you’re giving

us another version of a voice now”, and “you’re giving us another outlet, which is good”.

Several participants were excited to participate because of the historical importance of
the topic. Jade Ritchie concluded, “my pleasure Marcus, really happy for you to be making
sure that this moment in history is well recorded”. Denise Bowden commented on my
recording Referendum debates that “it is history in the making”. Aunty Pat Anderson worried
that if the Referendum failed, “nobody” would then write about this topic. Person RS
reminded me to clearly link my writing to the broader historical context, saying, “that’s what

we want. We want people to write truthfully, and honestly, and with integrity, about us”.
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Others described wanting to help me learn. Jackie Huggins said she wanted to help because

“PhDs are important”. Person TF said, “that’s what I’m here for, to educate”.

Participants encouraged me to get as full a story as possible, often offering to connect
me with others, even political opponents. Divina D’Anna, a Yes supporter, suggested some
names of people on the fence or against the Referendum: “I throw a few of those for you too,
and then you can make it very balanced”. For some Convention attendees it was the first time
they had discussed the details of the event in an interview. Karel Williams commented, “it’s
really interesting what you’re doing. I haven’t really had the opportunity to talk about that
whole process”. This was especially so for the prominent minority on what I define below as
the “Progressive No” side, who perceived a lack of political, historical, or academic interest
in recording their perspectives. As Lidia Thorpe said, “people on your list for Walk-Out
group, they need a platform. So, that’s the problem. No one’s heard from them, because

they’re all battlers... we don’t have the high-flyers funding our movement”.

B. My Travels

I travelled widely across Australia for this project in order to meet participants, attend events,
further my education, and learn more about the Land. I attended around one hundred events
and talks to see Aboriginal and Torres Strait Islander advocacy in different contexts and meet
advocates. These included public talks and lectures, rallies and protest marches, memorials,
community events, museums, Referendum campaign events, film screenings, and cultural

festivals. Below are some of my photographs from protests and campaign events.
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Invasion Day March Voice for the Dead and Failed March
Warrane/Sydney (26/01/2023). Ngunnawal/Ngambri Land, Canberra (09/05/23).

Referendum Town Hall Q&A Yes23 Campaign Launch Event
Warrane/Sydney (02/04/23). Warrane/Sydney (02/07/23).
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Yes23 Walk For Yes March Yes23 Final Push Rally
Boorloo/Perth (17/09/23). Parramatta (08/10/23).
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I also attended longer events. In April 2023, I attended a week-long Aboriginal
Immersion Program hosted by Budawang Yuin people through Nura Gunyu Aboriginal
Cultural Education at a campground on Yuin Country near Ulladulla, a few hours from where
I grew up in Warrane/Sydney. It was called “Bagia Narway Gabun Buridja”, meaning “learn
today from yesterday for a better tomorrow” in the local Dhurga language. I also attended
three major cultural festivals: the Barunga Festival, the Laura Quinkan Dance Festival, and
the Garma Festival. At Barunga I volunteered with the Heart Foundation and at Garma I

volunteered with the Yothu Yindi Foundation.

Volunteering at the Garma Festival, Gulkula (03/08/23).

I visited Yulara and Uluru-Kata Tjuta National Park and camped at the same
campground as some of the Convention attendees in May 2017. I visited the galleries which
displayed works of the women who had painted the Statement and met one of them,
Charmaine Kulitja, buying two of her smaller paintings. She asked me to sit with her while

she painted and showed me how she worked. After we talked, she gave me some bush
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medicine to take with me on my journey in case of aches, pains, or a sore throat. When I told

this to Ken Wyatt, he sternly advised, “use it”. I did.

My tent at Yulara campground (02/09/23). Uluru at sunset (03/09/23).

In total, outside of Warrane/Sydney, I spent 124 nights with friends, 33 nights
camping, 12 nights in backpackers’ lodges, and three nights on transportation, visiting many
regions. Divina D’ Anna said of the more remote locations I have been to, “see, that’s what
you call grassroots training. That’s first-hand experience there. Even some of the big-hitting
names you interviewed probably haven’t been out there”. Aunty Pat Anderson was interested

in my camping experiences in Central Australia, commenting on a photo I showed her:

“That is a great photo, yeah! Oh, that’s beautiful, hey”.
Aunty Pat Anderson said of this pink cockatoo in Central Australia (30/08/23).
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C. Data Analysis and Writing

Between the final interview in October 2023 and August 2024, I manually typed complete or
partial transcripts of every interview, with a combined length of over 486,000 words. For
partial transcripts, I still reproduced a participant’s relevant comments verbatim, but excluded

most of my comments and some of the more incidental conversation.

I conducted my analysis in three phases. The first focused on every comment about
the Council and Convention process by the 43 participants who were there. The second
focused on every comment made more generally by the first eleven participants. The major
chapter-level and section-level themes emerged from this. The third, and longest, then
focused on every comment made by every participant, grouped under each of those thematic
headings. This involved a series of read-throughs of the transcripts where each read-through

was dedicated to one or more of those thematic headings.

My method of analysis in each phase was to carefully read through all of the
transcripts, or parts of the transcripts relevant to that phase, and to copy each relevant quote
into a large table. Each major theme had its own table, and for each table, a series of boxes
each covered a point made about that theme. New points were added into new boxes. This
way, after each read-through, I could see which points were most important (by the length
and number of participant quotes in each box), and whether and how they were contested (by
the diversity of views within a box, or diverging boxes alongside one another). I drafted the
chapters using these tables, selecting quotes from the boxes that represented well the main

views on each point.!

13 The attribution of these quotes depended upon whether a participant consented to being quoted with or
without their name.
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This process gave me the material for writing chapters structured around the themes
participants prioritised. I have had to condense the chapters, and some participants are not
quoted many times. Every interview, however, informed the thesis, its themes, and my
discussion of those themes. It has been my job as author to shape the narrative from the broad

themes that emerged across the interviews.

Approaches based on building from the data have been described as grounded theory
(Charmaz and Bryant, 2011), and my analysis resembled the grounded theory approach to
open coding (Oktay, 2012: 61). However, I did not go on to use multiple phases of interviews
for theoretical sampling, as many grounded theorists do (Oktay, 2012: 32, Charmaz and
Bryant, 2011: 305). The scientific reasoning behind my method of analysis was more
inductive than deductive. Instead of applying a general principle to the data, I sought to
analyse the data on its own terms to see what general principles might be drawn from it

(Silverman, 2020: 4).

I have generally used the term “Aboriginal and Torres Strait Islander” or
“Indigenous” rather than “First Nations” or “First Peoples” when referring to a wider
population, and a specific language or nation-group, if known, when describing an individual.
This reflects the terms participants most commonly used in the transcripts. Participants used
different terms, often interchangeably. Some preferred First Nations (Karel Williams: “it’s
recognising that we’re not one homogenous group. It’s explicit that we were here first”), but
others considered it new or foreign-influenced (Gwenda Stanley: “the American, Canadian

terminology”). As Jackie Huggins said:

[P]eople use “Indigenous”, “First Nations”, “Aboriginal and Torres Strait Islander”,
all together. ... I use them, I’'m not wedded to any one of them really, except I’'m old
school to use the “Aboriginal and Torres Strait Islander”, cause it just rolls off the
tongue.
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I have used dual-naming for locations where I am aware of a local name for a place distinct
from its colonial name. As Aboriginal author Tony Birch has written, non-Indigenous naming
is related to Indigenous dispossession and white colonisation of the landscape (Birch, 1992:
234). Mick Dodson said in his interview, “I’m from the Yawuru people, from a place we call
Rubibi. The whitefella colonisers call it Broome”. Dual naming is increasingly accepted as a
way of more accurately reflecting Australia’s history (Maria, 2023, Archibald-Binge, 2025). I
have generally followed National Indigenous Television’s suggestions (Verass and Moran,
2023). As Aunty Pat Anderson said of her Alyawarre people, “there are several ways to write
it, depending on which linguist actually wrote it down”. Spelling variations are common, and

some of the names I have used may become outdated over time. I apologise for any errors.

Amended road sign showing local place names near Mparntwe/Alice Springs (30/8/23).

V. PARTICIPANT DIVERSITY AND REPRESENATIVENESS

The 73 people I met were extraordinary and had much knowledge to share. They were also
diverse. They were of different genders (with a slight majority of women), of various ages

(ranging from age 21 to 89), from urban, rural, and remote areas, and from dozens of
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different Aboriginal and Torres Strait Islander language groups and nations. Participants were
from each of the eight States and Territories of Australia, seven of which I travelled to in
person. They had a spectrum of experiences of living on and off-Country: some had lived on
their traditional Country their whole lives, some had moved nearby or far away, and some
had never lived on their traditional Country. About two-thirds lived far from their traditional
Country at the time of interview. Their skin tones and ancestries were also highly varied.
Some participants or their relatives had been members of the Stolen Generations, and others
had not. Some spoke multiple traditional languages, and many spoke none. Many were highly
educated in the Western system, some had not finished school, and others were Elders, highly
educated in their traditional system. Each participant and their families had experienced
culture, the state, racism, and colonialism in different ways. They came from many career
backgrounds, including as teachers, healthcare workers, manual workers, artists, lawyers,
consultants, politicians, preachers, writers, farmers, pilots, charity sector workers,
businesspeople, public servants, Aboriginal Tent Embassy caretakers, and workers in Land

Councils and Aboriginal Community-Controlled Organisations.

Two participants suggested I take a photo of them for the thesis.'* Megan Krakouer,
left, is a Menang Noongar woman who is a suicide prevention and trauma recovery worker
and social justice advocate. Sally-Anne Gamble, right, is a Yamatji Ngarlu and Noongar
woman and artist who is a specialist Aboriginal mental health worker and was a youth

delegate at the Convention.

14 While permission for a potential photo was part of the consent form, I decided that I would only take one if a
participant also suggested it, so as not to pressure participants or interrupt conversation.
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My sample was not a randomised representative sample of all Aboriginal and Torres
Strait Islander people and their constitutional perspectives. Instead, it was two specific
samples: (1) Convention attendees; and (2) people who have been involved in public

constitutional advocacy and processes in other ways.

Regarding the first group, I interviewed 43, around one-sixth of those present. They
came from different parts of Australia and had played different roles in the process (elected
delegate, Regional Dialogue facilitator, Regional Dialogue Co-Chair, invited delegate,
logistics team, technical advisor, Council member). There were strong supporters of the
Statement, hesitant signatories, and members of the Walk-Out group. I am confident that
these 43 were a representative sample of attendees. However, the Council process through
which attendees were selected had its own sampling bias, structured as a size-limited
invitation-based process. My sample is only as representative as that process, as I discuss

further in the following chapters. Land Councils and local organisations with local
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community knowledge were prominently involved in drafting the Regional Dialogue delegate
lists, and the Dialogues elected delegates to the Convention. But not every community and

region was involved, and nation-groups did not choose representatives.

Regarding the second group, this sample of 30 participants was geared not only
towards people who were active in civic life, but also who were active in a way I could
identify, for example through a government process, a report, or a news article. Many of them

were highly educated and had experience working in public life.

These two groups do not represent all Aboriginal and Torres Strait Islander peoples.
In accordance with my ethics approval, I did not interview people under the age of eighteen,
and most participants were middle-aged or older. I only conducted interviews in English with
people who had carried out advocacy in English. While fewer than ten percent of the wider
Indigenous population speak an Aboriginal and Torres Strait Islander language at home, this
is an important group (National Indigenous Languages Report, 2020: 42). I also met many
more Aboriginal than Torres Strait Islander people: 63 described themselves as Aboriginal,
four as Torres Strait Islander, and six as both, but all lived on the mainland. So, my thesis
does not represent the unique advocacy going on in the Torres Strait. However, as Jay Kickett
said of the Convention, “you’ll never have a consultation process in Aboriginal affairs that is
gonna answer everything for everybody. But it’s got to be robust enough”. I hope my process

has been robust in the context of what I have set out to do.

When discussing the various positions on the Voice proposal and the Referendum, I
use three terms for grouping perspectives: “Yes”, “Progressive No”, and “Conservative No”.
“Yes” is the largest group and refers to those who indicated they would support, vote for, or
campaign for the Referendum, while having a wide range of views about the Voice proposal
itself. “Progressive No” is a significant minority group of people who indicated they would

oppose or vote against the Referendum on the basis that it was too little, for example because
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it did not guarantee any rights or fundamentally change the legal system, or because they did
not want to support or endorse a Constitution they disagreed with or saw as colonial.
“Conservative No” refers to those who opposed the Referendum because they thought it was
too much, and would be risky, divisive, or give undue rights to Indigenous Australians. The
politicians I met came from a range of Australian political parties: Liberal (centre-right),
Labor (centre-left), and independent Lidia Thorpe (left, formerly of the Greens). But among
all participants, none supported the Conservative No case. This position, although prominent
in non-Indigenous Australia and the main influence on the Referendum outcome, was very
rare in Indigenous advocacy. None of those at the Convention took this position. Of the 378
potential participants I identified in my spreadsheet, eight (2.1%) were identified as
Conservative No supporters, and although I sought to contact them, none took part in an
interview. While it would have been valuable to meet someone from that group, it was a
small minority position. The main differences at the Convention and in wider advocacy were
between the reasoning of the Yes and Progressive No groups, and that is what I prioritise in

the thesis.

VI. CONCLUSION

Uncle Ossie Cruse was right when he told me that three years for this project “seems short”. |
gave it the time I could: over four years. While there are limitations to what I can say and
know from my non-Indigenous position, I can also do something useful, and participants

kindly recognised that. Shane Sturgiss generously commented at the end of our interview:

And thank you for taking the time to actually focus on this topic for your thesis. It’s a
huge — I mean it’s a huge job anyway writing a thesis — but to do one on a topic where
you’re not First Nations Australian, so, to choose that, I think is, you’re quite brave.
And I’m quite thankful for you in doing it.
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While these meetings were short in the context of life, they were meaningful. I learned to
treat them as two-way discussions, in forming relationships, because that is how participants
engaged with me. Many spoke with humour, openness, and kindness. As Rod Little joked,
“this table, we’re lucky they’re steel legs, or I would’ve talked them off already”. Some gave
me a gift, or a piece of their art. Others wished me well in a traditional language or welcomed
me to their Country. Participants were encouraging of my learning and travel. As Peta

Braedon asked, “been real lucky, hey? ... And you’ve changed by it, hey?”.

The relationship aspect was clear when several participants asked about my age and
gave life and career advice. When discussing our ages, Ross Williams called me a “young
chook” and said he was “more interested in your future and where you fit in the world” than
in the PhD thesis itself. June Oscar said my work is “much needed” and encouraged me to
keep going: “you must always remember, you have to have a purpose”. Gwenda Stanley
prompted me to get back and do human rights work with Aboriginal Legal Services: “you
finish that degree, brother, we need you”. I return to this theme of Indigenous and non-
Indigenous people working together in the final chapters. As Robbie Thorpe urged when we

parted, “keep with us”.
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CHAPTER THREE

HISTORICAL BACKGROUND
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I. BEFORE COLONISATION

Aboriginal and Torres Strait Islander peoples in pre-colonial Australia developed ““a mosaic
of communities and groups”, each intimately connected with their own Country (ATSIC,
1995: 1.8). Distinct Countries formed a multipolar network where each is independent, but
also “no country can live without others” (Rose, 1996: 38). They formed complex trade,
knowledge, and ceremonial networks, sometimes extending to peoples in modern-day
Indonesia and Papua New Guinea (Kerwin, 2010, Clark and May, 2013, Lawrence, 1994).
Some groups also integrated foreign castaways or runaways into their communities (Maynard

and Haskins, 2018, Anderson, 2009, Larkins, 2020).

While each group was different, many shared common features. Ian Keen (2004)
compared commonalities across seven Aboriginal case study groups from different regions at
“the threshold of colonisation”. These groups accessed food across all seasons using various
technologies of hunting, gathering, elaborate fish and eel traps, cultivating, seed-grinding,
and fire management (see also Pascoe, 2018, Gammage, 2011). Population structures and
movements depended on regional and seasonal conditions, sometimes with differences
between large sedentary gatherings and ceremonies in more abundant seasons and small
mobile groupings at other times. Language, locality, totem, and kinship groups formed
“shifting webs” of social networks (Keen, 2004: 205). Individuals belonged to Countries,
which determined their rights to use and access certain Land. Communities described creator
ancestors, responsible for law, who left traces in the Land. Resource sharing depended on

kinship obligations and relations of reciprocity, including trade relationships (Keen, 2004).

Among others, Gammage (2011), Pascoe (2018), and Rose (1996) have catalogued
how Aboriginal Land was carefully managed and adapted. Groups used fire to control the
growth and movement of plants and animals, in order to ensure abundant food supply and

manage what Bill Gammage said was not “wilderness” but rather “the biggest estate on
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earth” (2011: 1-3). Conflict and fighting were generally “controlled by elders and senior
adults... according to social rules” (Memmott et al., 2001: 23). Elders exercised authority and
gender determined some division of labour (Keen, 2004: 330). The role of Elders was and is
important, their authority derived not from their age but “contingent upon their knowledge

and skills, including their capacity to extend relatedness” (Graham et al., 2011: 86).

II. BRITISH COLONISATION

In 1770, on a mission jointly commissioned by the British Government and Royal Society,
Lieutenant James Cook led the ship Endeavour along the eastern coastline of what is now
Australia (Cook, 2014). The crew first landed at Gamay/Botany Bay on 29 April 1770.
According to Cook’s journals, locals “seem’d resolved to oppose our landing” and Cook
“fir'd a musquet” at them three times (2014: 242-3). Cook stole items including around 40
Gweagal spears from the area, some of which were returned in 2024 (Prickett, 2024, Diss and

Wilson, 2024).

On 22 August 1770, Cook landed on Bedanug/Possession Island in the Torres Strait
and claimed possession of the eastern coastline of Australia for King George III (Cook, 2014:
312). This apparently breached his instructions. The Royal Society’s President had instructed
Cook regarding Indigenous peoples, “no European Nation has a right to occupy any part of
their country, or settle among them without their voluntary consent. Conquest over such
people can give no just title” (in Banner, 2007: 14). The British Government had secretly
instructed Cook, “with the consent of the natives to take possession of convenient situations
in the country in the name of the king of Great Britain, or, if you find the country uninhabited

take possession for His Majesty” (in Banner, 2007: 14).
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The Captain Cook statue in Warrane/Sydney declares:
“Discovered This Territory 1770 (22/10/2023).

Arthur Phillip captained the First Fleet, which established a British penal colony at
Warrane/Sydney in 1788. His instructions refer to him as “Our Captain General and
Governor in Chief of Our Territory called New South Wales”, defined as the whole eastern
half of Australia (Museum of Australian Democracy, 2025b: 1). Phillip’s instructions
required him to “open an Intercourse with the Natives and to conciliate their affections,
enjoining all Our Subjects to live in amity and kindness with them” (at 6). The instructions
empowered Phillip to make land grants, which, from 1792, expanded colonial frontiers
(Museums of History NSW, 2025).!> As one of my participants Ray Minniecon observed, the
land we met on had been “granted” in 1792: “we’re sitting here in Sydney, looking at the scar

tree over here. ... granted by the Crown. Without any reference to the Gadigal people”. The

15 When discussing British-system grants and rights, I use lower-case “land”.
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Crown issued further Letters Patent in 1825 and 1829 which extended its claims over the
whole of mainland Australia (Museum of Australian Democracy, 2025a, Hitchcock, 1929: 9,
Ewers, 1971, Museum of Australian Democracy, 2025¢). The British later annexed the Torres

Strait Islands to their Queensland colony (Queensland Coast Islands Act 1879).

No land had been ceded, no treaties made, and no conquest declared. British citizens
debated and challenged the Crown’s claims (Banner, 2007: 32-3). In 1786, London
newspapers had debated the legitimacy of the Government’s planned “Botany Bay
Expedition”. One writer questioned “so much human blood being spilled in such unjustifiable
acquisitions” (Atkinson, 1982: 86). Historian Henry Reynolds has described Phillip’s
instructions as “an astonishing assertion of sovereignty that had almost no credibility in

international law” and “an act of theft on a truly heroic scale” (2021: 24; 49).

The British claims were based on the Doctrine of Discovery, a European international
law principle describing how unoccupied lands could be claimed by their “discoverer”. As
Dutch international jurist Hugo Grotius wrote, “discovery applies to those things which
belong to no one” (Grotius, 1625: 361). In 1765, English jurist William Blackstone described
such lands, “claimed by right of occupancy only, by finding them desert and uncultivated,
and peopling them from the mother country” (Blackstone, 2016: 75). Occupation was
essential to the doctrine. Grotius considered that “the act of discovery is sufficient to give a
clear title of sovereignty only when it is accompanied by actual possession” (Grotius, 1633:
12). But the British claims preceded actual possession. Even by Australia’s Federation in
1901, large parts of Australia were still not occupied by or under the effective control of
colonists (Reynolds, 2021: 81-3). The Doctrine of Discovery, as applied to Indigenous-
occupied territories, had apparently been “adopted to regulate the competition between the
European Powers themselves, and it had no bearing upon the relations between those Powers
and the natives” (Lindley, 1926: 26).
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Since the nineteenth century, international lawyers have used the Roman law term
terra nullius, or “land without owners”, to describe European imperial practices, including
the Doctrine of Discovery, of acquiring sovereignty through occupation (Benton and
Straumann, 2010). As Justice Brennan summarised in Mabo (No 2) (1992), discussed below,
“international law recognised conquest, cession, and occupation of territory that was terra

nullius as three of the effective ways of acquiring sovereignty” (at 32).

The distinction between settlement of “discovered” or “desert” lands and conquest or
cession had significant implications. As Blackstone explained, “in conquered or ceded
territories, that already have laws of their own... the antient laws of the country remain”
unless altered by the Crown (2016: 75). In 1758, international lawyer Emmerich de Vattel
observed that when sovereignty changes hands, “the conqueror seizes on the possessions of
the state, the public property, while private individuals are permitted to retain theirs” (de

Vattel, 2011: 387).

The British legal position in early colonial Australia was confused. The Supreme
Court of New South Wales struggled to define the Crown’s relationship with and jurisdiction
over Aboriginal peoples. In R v Ballard (1829), it acknowledged legal pluralism, holding that
it had no jurisdiction where all parties were Aboriginal, since Aboriginal people had their
own laws and had not consented to British law (Kercher, 1998b: 9). The Court reversed this
in R v Murrell (1836), describing Aboriginal peoples as not attaining “such a position in point
of numbers and civilization, and to such a form of Government and laws, as to be entitled to
be recognized as so many sovereign states governed by laws of their own” (in Kercher,
1998a: 415-6). Justice Willis rejected Murrell in R v Bonjon (1841), but the Chief Justice,
Governor, and Colonial Secretary disagreed (Dowling, 1842, Gipps, 1842, Lord Stanley,

1842). It was also unclear whether the Governor’s exercise of absolute power over the
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colony’s British subjects was constitutionally valid prior to the New South Wales Act 1823

and Australian Courts Act 1828 (Shepherd and Gifford, 1819, Bentham, 1803).

The Crown’s universal right and jurisdiction were further asserted in the Australian
Colonies, Waste Lands Act 1842 and Attorney-General v Brown (1847). Finally, the Privy
Council in Cooper v Stuart (1889) declared New South Wales ““a tract of territory practically
unoccupied, without settled inhabitants or settled law, at the time when it was peacefully

annexed to the British dominions” (Lord Watson at 291).

In comparable former British settler colonies like the USA, Canada, and
Aotearoa/New Zealand, Indigenous sovereignty and treaty-making rights had been
recognised.'® King George I1I’s Royal Proclamation of 1763 acknowledged, in North
America, lands which “not having been ceded to, or purchased by Us, are still reserved to the
said Indians” (in Brigham, 2014: 216). The USA has recognised 574 tribes as “domestic

dependent nations” (Bureau of Indian Affairs, 2024, Cherokee Nation v Georgia (1831)).

There is significant debate about why the British approach was different in Australia.
Stuart Banner has summarised some justifications: land purchases would be slow and
difficult because of apparent Indigenous sparseness, diversity, and lack of interest in British
goods; Cook’s crew had incorrectly assumed it was only a small coastal population; and
misunderstanding and racism guided colonial assumptions about Aboriginal “primitivity” and
understanding of law and property concepts (2007: 17-27). Joseph Banks, who had travelled
on Cook’s Endeavour and advocated for the penal colony, told a House of Commons

committee in 1785, “there was no probability while we were there of obtaining anything

16 For Canada, see Constitution Act, 1982 section 35; for the USA, see Cherokee Nation v Georgia (1831),
Worcester v Georgia (1832), Johnson v Mcintosh (1833); for Aotearoa/New Zealand, see Treaty of Waitangi
(1840), Queen v Symonds (1847), Attorney-General v Ngati Apa (2002). See also Western Sahara, Advisory
Opinion (1975).
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either by cession or purchase as there was nothing we could offer that they would take except

provisions and those we wanted ourselves™ (in Attwood, 2020: 28).

However they justified their claims, the British were aware of Indigenous peoples’
prior occupation, comfort with their own ways of life, and attachment to their Land. Cook
himself observed, “they are far more happier than we Europeans” (2014: 323). Governor
Philip Gidley King (1800-06) privately described Aboriginal people as “the real Proprietors
of the Soil” (Banner, 2007: 31). Aboriginal peoples resisted colonial violence and territorial
encroachment from the beginning (Reynolds, 1982, Reynolds, 1987, Reynolds, 1992). The
fighting on the expanding colonial frontier is now described as the “Frontier Wars” or the
“Australian Wars”. Several Aboriginal warriors from this time, such as Pemulwuy,
Windradyne, Yagan, and Jandamarra became legendary. Pemulwuy led the first resistance
war around Warrane/Sydney from 1790 (Kohen, 2006). In Lutruwita/Tasmania, conflict from
the 1820s to 1832 saw years of British martial law and hundreds of casualties on both sides
(Clements, 2013). The British killed most of the Aboriginal population and forcibly relocated

the remainder. Violent resistance continued for over a century.

John Batman and some colonial entrepreneurs had attempted to make two private
treaties in what is now Victoria in 1835 (Batman, 1835, Attwood, 2009). However, Governor
Richard Bourke proclaimed that all land in Australia was Crown land, and that any treaty or
purchase “is void and of no effect against the rights of the Crown; and that all Persons who
shall be found in possession of any such Lands... will be considered as trespassers” (Bourke,
1835b). The Colonial Secretary confirmed Bourke’s position (Lord Glenelg, 1836, Bourke,
1835a). Uncle Bill Nicholson Jr, on whose Wurundjeri Country Batman’s attempt took place,

explained:

Wurundjeri story, in 1835, our law was disregarded. Because that was the year when
John Batman arrived, who was considered the founder of Melbourne, who tried to
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acquire land through a land purchase, which was made null and void under the
terminology “ferra nullius”, which his country was founded on. So even Batman
himself, who tried to offer some form of compensation from the European law
mindset, his own people said, “no”.

Governor Bourke’s statue in Warrane/Sydney, which lists among his achievements that he
“threw open the unlimited wilds of Australia to pastoral enterprise” (23/03/2023).

After conflict in Lutruwita/Tasmania, Governor George Arthur called it a “fatal error
... that a treaty was not entered into with the natives” (Hobbs and Williams, 2018: 38). He
pleaded for Britain to change strategy in South Australia (Select Committee on Aborigines
(British Settlements), 1837: 121-2). In 1836, Letters Patent for South Australia acknowledged
“the rights of any Aboriginal Natives of the said Province to the actual occupation or
enjoyment... of any Lands therein now actually occupied or enjoyed by such Natives”
(Museum of Australian Democracy, 2025d). However, the Colonisation Commission
circumvented these rights, permitting a British “Protector of Aborigines” to select “small
portions of land” to hold on behalf of Aboriginal people, while distributing the rest to settlers

(Banner, 2007: 35-6). Subsequently in Queensland, Letters Patent made no reference to
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Indigenous peoples, authorising the Governor to grant “waste or unsettled lands” (Queen

Victoria, 1859).

The British thus claimed Australia through a legal fiction of peaceful settlement, since
neither conquest nor cession “could have been established at law or fact” (Wood, 2015: 43).
It was widely understood that “every landowner in Australia had a vested interest in terra
nullius” (Banner, 2007: 44). So, it is not surprising that many Indigenous peoples argue that
Indigenous sovereignty has persisted despite the British claims and fact of occupation

(Reynolds, 2021).

III. GRAVE CONSEQUENCES

A. Massacres and Displacement

In addition to Frontier Wars conflicts, there were many massacres, often on the expanding
colonial frontier (Elder, 1998). The University of Newcastle’s Colonial Frontier Massacre
Project catalogues 424 known massacres of Aboriginal and Torres Strait Islander people
between 1788 and 1930, conservatively estimating that at least 10,000 people were killed
(Ryan et al., 2025b). British officers also commanded Native Police units, formed of non-
local Indigenous troopers, to carry out summary punishment and violence (Nettelbeck and
Ryan, 2018). Historians estimate that tens of thousands of Aboriginal people were killed by
Native Police and private citizens in Queensland alone (Evans and Orsted-Jensen, 2019,

Baldry et al., 2015).

One participant, Person TF, described how their ancestors survived the 1838 Myall
Creek massacre, where the river “ran red with blood”. After at least 28 Wirrayaraay people
were killed, seven of the twelve British perpetrators were hanged for murder, an exceedingly

rare outcome (National Museum of Australia, 2025b, Wood, 2009). This elicited support for
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the perpetrators from other colonists (Wood, 2009, Withycombe, 2018), and many
subsequent massacres were kept secret through a “code of silence”, the use of euphemisms
like “dispersal”, and civilian and state complicity (Ryan, 2019). Gwenda Stanley observed to
me that after these hangings, “the silent war was declared”. Shane Hoffman described how
reprisal massacres “wiped out so many Iman people, and the survivors basically went on to
other Country for safety. And even there, there was some massacres there as well”. Several
participants also described devastation from diseases like smallpox and the intentional
distribution of flour and bread laced with arsenic or strychnine, and poisoned alcohol and

tobacco (see Ryan et al., 2025a).

B. Displacement, Control, and Discrimination

From the 1830s, Britain appointed “Protectors of Aborigines” to act as legal intermediaries
between Indigenous people and the British system. Protectors were required to “civilise”,
supervise, represent, and make decisions on behalf of Aboriginal people (Nettelbeck, 2020).
By the early 20" century, Australia’s self-governing British colonies, and then states, had
each legislated their own more oppressive powers of “protection” to confine Indigenous
people to official “missions” and reserves, and control their lives there (Nettelbeck, 2020:
107-8). Many Indigenous peoples were displaced or forced onto missions far from their
traditional Country and concentrated with other groups. “Protection” legislation was
discriminatory and extensive (Aberdeen and Jones, 2021), and was often referred to as the

“dog collar act” (National Museum of Australia, 2014).

Many participants shared family stories of being “under the Act”, or under the control
of a state’s protection legislation. Doyen Radcliffe described his first home in an Aboriginal

reserve where “we weren’t allowed to live in town” and “anything you did you had to report
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to the Native Welfare”. Jennie Gordon explained how “we weren’t allowed to mix”, and her
father “wasn’t allowed to attend school” due to being “under the Act”. Many needed a
Protector’s or mission manager’s permission to work, move, marry, spend wages, or get
provisions. Karel Williams described family “having to write to the Protector to ask for
school shoes”. She said that under mission managers, “everything was controlled”, including
language. Person RS described how “my uncle [had] stolen pennies. He was a probably a

teenager. And he was whipped by the [mission] manager”.

This legislation varied widely across States and Territories. Mick Dodson’s family
was forced to move after his parents’ marriage because his father “was considered a white
man from Tasmania”, and “it was illegal, actually, to cohabit with Aboriginal women”.
Person DH’s family “moved en masse in the late ‘50s” to “escape... being under the yoke of
the Protector of Aborigines in WA”. Several participants described relatives having been
granted exemption certificates, sometimes called “dog licences”, permitting independent
living off the missions, but requiring holders to avoid cultural practices and contact with non-

exempt Indigenous people (Aberdeen and Jones, 2021, ABC et al., 2017).

Economic development on missions was restricted. Person RS’s family was
“prosperous” at Maloga Mission, but “they were put on Cummeragunja Mission” with
“mission managers that were cruel”. Uncle Bill Nicholson Jr described his people’s
successful farm at Coranderrk, which was “up there with the best farms in the state”. But
“they... removed all the community’s children”. Victorian legislation in 1886, later emulated
across Australia as “Half-Caste Acts”, broke down Coranderrk’s Aboriginal community by
denying the Aboriginality of young people of mixed-descent and removing them (van Toorn,

1999: 341-2, Curthoys and Mitchell, 2012: 194).

While many Indigenous people had been forced onto missions, many were later

forced to move off missions and into urban life. Ray Minniecon recalled how after 1967,
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when the missions closed, “we had no choice but to move on and move into towns and
cities”. Several participants described their communities facing racism and discrimination,
and mixing with other marginalised communities. As Sally-Anne Gamble, who has
Aboriginal, Chinese, and Afghan heritage, explained, “those communities were pushed out
together, and kind of blended”. From the 1860s to the 1900s, a South Pacific labour trade
called “blackbirding” and described as a slave trade brought around 60,000 Pacific Islander
indentured labourers to north-eastern Australian sugar and cotton plantations (Banivanua-
Mar, 2007, McKinnon, 2019, Stead and Davies, 2021). Ray Minniecon described how “my
grandfather was taken from Ambrym Island in Vanuatu” at twelve, as “part of that slave
trading they called Blackbirding”. Charline Emzin-Boyd said of her Tana Island New
Hebrides Kanaka father meeting her Bundjalung mother, “they inter-married. They were just

black people, you know. ...they felt safe in that [ Aboriginal] community”.

Many participants described segregation and discrimination. Gary Foley remembered
being refused service at a pub, being told, “fuck off, we don’t serve blacks here”. Uncle Ossie
Cruse remembered how “the government treated Aboriginal people as second-rate citizens”.
Aunty Pat Anderson remembered segregation in Garramilla/Darwin, where “I could buy a
dress, but I couldn’t try it on. ...We could go to the pictures, but only through the side door.
And a special ticket box”. Anderson also recalled how her mother “worked unpaid as a slave,
domestic slave”, part of a widespread use of unpaid labour and the systematic withholding
and stealing of Aboriginal wages (Banks, 2008). Erica Smits’s family was involved in
bringing the 1965 Freedom Ride to Walgett, since “even the Aboriginal people who went to
war and fought for Australia, also weren’t allowed to go into the RSL [Returned Services
League] club”. Indigenous veterans faced discrimination (Riseman, 2016). When they
returned, they were largely excluded from land grants under soldier settlement schemes, some

of which distributed land from Aboriginal missions. Gwenda Stanley observed, “my
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grandfather went to World War One and Two and still come home to a mission manager.

Never got a veteran’s pension. Never got his quarter acre block™.

C. The Stolen Generations

The Stolen Generations policy involved removing Aboriginal and Torres Strait Islander
children from their families, often forcibly adopting them into non-Indigenous families for
assimilation. From 1910 to 1970, between one tenth and one third of all Indigenous children
were removed, and almost all families were affected, with devastating intergenerational
impacts (National Inquiry Into the Separation of Aboriginal and Torres Strait Islander

Children From Their Families, 1997: 31; 230-9).

Many interview participants were impacted. Rod Little described how “family moved
from one place to another. ... that was the strategy used by my parents to keep us away from
the clutches of the Protector”. They stopped moving after the 1967 referendum, discussed
below. But despite the referendum, “one day, the police came and grabbed us kids off the
street. My father protested and was sent to jail”. Scott Wilson’s father was stolen, and Wilson
and his father first met his uncle years later by chance. Aunty Josie Crawshaw explained
how, as a result of Stolen Generations policies, “I do not have the language or cultural
practices to be in the main parts of ceremony when they happen on Community”. She said the
policies have caused “generational trauma” and “left many Aboriginal people

disenfranchised, trying to operate and live off-Country... where they were removed to”.

Several others described Stolen Generations policy informing their fear of police and
officials, and family efforts to keep their children. Person RS remembered how “we were
targeted. My mother moved six times with us”. Gail Beck recalled officials coming to her

school when she was eleven, but not being taken because her grandmother and mother had
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taught her, “you tell them you’re Italian”. Charline Emzin-Boyd described her mother’s
immaculate cleaning practices, developed to minimise the chance of her children being taken
during house inspections: “even to the point where my mum passed at 86, you could eat off
the floor of her bathroom”. Aunty Pat Anderson described how her mother had been taken

“on horseback, by the police”, and how the trauma extended between generations:

[W]e were in the road playing, and the police came. Just a car driving past. The
women, all the mothers would run out of the houses. “Get off! Policeman coming!
Policeman coming! Hide! Hide!” So, they’d make us jump under beds, or run down
the gully in the bush, or open a cupboard. “Get in there, you kids! Because police are
here, and they’ve come to take you™.

The government-initiated Bringing Them Home report (1997) and a wide range of authors
have characterised Stolen Generations policies, and other colonial actions in Australia, as
constituting genocide as defined in the Convention on the Prevention and Punishment of the
Crime of Genocide (1948) (Tatz, 1999, Docker, 2015, Lawson, 2014, Haebich, 2023, Gaita,
1997, Bartrop, 2001, Anaya, 2010). Some have proposed that cultural genocide, as expressed
in Raphael Lemkin’s (1944) original concept, also occurred in Australia (Haebich, 2023,

Lawson, 2014).

IV. THE CONSTITUTION

A. Origin and Powers

The Constitution of Australia took effect on 1 January 1901, having been passed by the
British Parliament on 9 July 1900 as part of the Commonwealth of Australia Constitution Act.
It was drafted through a series of 1890s Constitutional Conventions and votes across
Australia’s six self-governing British colonies (Commonwealth of Australia, 2010).
Australians retained British nationality (see Nationality Act 1920) until the Nationality and

Citizenship Act 1948 created Australian citizenship. Delegates at the Constitutional
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Conventions, all non-Indigenous, had voted against a proposed “equal protection of the law”
clause, and discussed how to ensure racial discrimination would be permitted (Australasian

Federal Convention, 1898: 664-91).

The Constitution originally made three references to race. Section 25 contemplated
that some States disqualified certain races from voting, and specified that if a State did so,
then when calculating the number of MPs to represent that State, people of those races would
be excluded from its population count. Section 51(xxvi), commonly known as the “race
power”, permitted Parliament to legislate with respect to “the people of any race, other than
the aboriginal race in any State”. This enabled race-based legislation but left Aboriginal
affairs to the individual States. Section 127 excluded Aboriginal people from final census

counts.

The Parliament used its new “race power” to pass the Immigration Restriction Act
1901 (Cth), implementing the “White Australia Policy” of limiting non-British immigration.
The last aspects of that policy were only removed with the Racial Discrimination Act 1975,
which prohibited racial discrimination in several contexts (National Archives of Australia,
2025, National Museum of Australia, 2025c). The Parliament also passed the Commonwealth
Franchise Act 1902, disenfranchising any “aboriginal native of Australia Asia Africa or the
Islands of the Pacific except New Zealand” unless already enfranchised by their state (section
4). Disenfranchisement of Indigenous voters was removed in steps: for veterans in 1949,
Commonwealth voters in 1962, and the last of state voters in Queensland in 1965 (National

Museum of Australia, 2025a, Lino, 2017).

From 1958, the Federal Council for Aboriginal Advancement, later the Federal
Council for the Advancement of Aborigines and Torres Strait Islanders, advocated for legal
equality (Foley and Anderson, 2006: 87). It ran a national campaign for constitutional

change, resulting in the 27 May 1967 referendum. The proposal was to delete both references
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to Aboriginal people in the Constitution: Section 127 entirely, and the exception in the
section 51(xxvi) race power (“other than the aboriginal race in any State”). No formal “No”
case was campaigned for, and it passed in all states with a vote of 90.77% (Attwood and
Markus, 2007). Russell Taylor (Kamilaroi) described this as “a collective historic tipping
point” (2017: 49). Indigenous affairs became a national policy issue (Stanner, 1979: 160-1).
However, the section 51(xxvi) race power remained. Later, in Kartinyeri v Commonwealth
(1998), the High Court confirmed that it could be used to detriment or discriminate against

Indigenous people (Davis and Williams, 2015: 50-2).

B. The Northern Territory Intervention

In April 2007, the Northern Territory Board of Inquiry into the Protection of Aboriginal
Children from Sexual Abuse delivered the Little Children Are Sacred report (2007). The
report described widespread sexual abuse of children in Northern Territory Aboriginal
communities, making extensive recommendations. It emphasised the need to understand
Aboriginal world views, respect Aboriginal law, and empower Aboriginal people with local,
community-owned initiatives (at 50-54). Its first recommendation was that “governments
commit to genuine consultation with Aboriginal people in designing initiatives for Aboriginal
communities” (at 22). On 15 June 2007, the Northern Territory Government released the
report and committed to implementing all of its 97 recommendations. But on 27 June, Prime
Minister John Howard and Indigenous Affairs Minister Mal Brough declared a national
emergency and announced a federal intervention, considering the matter too urgent to follow

the report’s recommendations (Brough, 2007, McRae, 2012: 63).

The Commonwealth Parliament passed extensive emergency legislation, the

“Intervention”, without consulting affected communities, and sent Australian Defence Force
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personnel to implement it (Williams and Hobbs, 2020: 131, Anaya, 2010). The legislation
provided for intervention measures, including taking control of Aboriginal communities,
modifying permit access to Aboriginal land, quarantining and restricting social security
benefits, banning alcohol and pornography, excluding traditional law from consideration in
criminal cases, increasing ministerial control over Indigenous councils and organisations, and
the compulsory acquisition of Aboriginal land for five-year leases without compensation

(McRae, 2012: 64-7, Anaya, 2010: 28-9).

This legislation suspended the Racial Discrimination Act 1975, which prohibited
racial discrimination, on the basis the Intervention was a “special measure” for Aboriginal
advancement. No human rights bodies supported this interpretation and several, including the
United Nations, characterised the Intervention as racially discriminatory (McRae, 2012,
Anaya, 2010). Parliament reinstated the Racial Discrimination Act in 2010,!” and the
Intervention ended in 2012, but many of its key measures including alcohol bans were
extended until 2022 (Park, 2022b). It has been described as “militarised social policy” (Lea,
2020: 129) and a “neoliberal paradigm” which helped shift Indigenous policy “from the

sovereign to the governmental realm” (Strakosch, 2015: 103; 129).

C. Mabo, Native Title, and Litigation

In 1982, a group of Meriam Torres Strait Islanders brought a land rights claim based on their
traditional laws. In the High Court’s decision Mabo (No 2) (1992), a 6-1 majority overturned
the terra nullius doctrine, and accepted that Australia was occupied at the time of colonisation

by peoples who had land rights. Justice Brennan, in his lead judgment, stated that upon

17 Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial
Discrimination Act) Act 2010.
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annexation, the Crown acquired sovereign paramount power over Australia, which could co-
exist with pre-existing “Native Title” land rights until they are “extinguished” by exercise of
“the radical title of the Crown to absolute ownership” (at 53). This radical title flowed from
the feudal doctrine of tenure, “a doctrine which could not be overturned without fracturing
the skeleton which gives our land law its shape and consistency” (at 45). Native Title could
also be disrupted: “when the tide of history has washed away any real acknowledgment of
traditional law and any real observance of traditional customs, the foundation of Native Title
has disappeared” and “cannot be revived” (at 60). Justice Brennan still characterised
Australia as “a settled colony” (at 43). The Court did not consider the implications for
sovereignty, since “the Crown’s acquisition of sovereignty over the several parts of Australia
cannot be challenged in an Australian municipal court” (at 69). A 4-3 majority also held that

after extinguishment of Native Title, no compensation was payable.

In 1993, a national meeting of Indigenous individuals issued the Eva Valley
Statement. They rejected the government’s proposed legislation to formalise Native Title law
after Mabo (No 2), stating that any national response “will need the full and free participation
and consent of those peoples concerned”, must recognise that Native Title “cannot be
extinguished by grants of any interest”, and must meet international law and human rights
standards (in Coombs, 1994: 231-2). The government disagreed, however, and limited its
consultations to a select group (Foley and Anderson, 2006: 96-7). Parliament passed the

Native Title Act 1993, creating a process for Native Title applications.

In Wik Peoples v Queensland (1996), the High Court extended Native Title by
holding that it could co-exist with, rather than be extinguished by, pastoral leases. This
created “exclusive” and “non-exclusive” classes of Native Title. The government responded
with amendments to the Native Title Act (Howard, 1997b), aiming to pour “bucket-loads of
extinguishment” on non-exclusive rights (Williams and Hobbs, 2020: 42). A United Nations
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Committee found these amendments racially discriminatory (Gardiner-Garden, 2011: 13). In
Yorta Yorta Aboriginal Community v State of Victoria (2002), the High Court confirmed that
if cultural continuity on the Land was broken by dispossession, Native Title rights “cease to
exist”, despite any later cultural revival (at [53]). Many participants from urban and south-
eastern Australian regions described the heartbreak of extinguishment. As Uncle Bill

Nicholson Jr said, “in Victoria, you’re not gonna get no Land back through Native Title”.

The High Court has been criticised for only partly overturning terra nullius, while
entrenching extinguishment, British sovereignty, and a lack of compensation (Mansell, 1992,
Foley and Anderson, 2006: 96-8, Anderssen, 2021). The system, in a sense, “discarded the
doctrine only prospectively” (Banner, 2007: 44). As Irene Watson observed, “the idea of
extinguishment of First Nations Peoples’ relationship and connection to the land is an idea

that is alien to an Aboriginal ontology” (2014: 8).

Nonetheless, from 1993 to 2025, 647 Native Title determinations were made, with
526 finding Native Title to exist, covering a total of 3,662,745 km?, representing around 44%
of the landmass of Australia (AIATSIS, 2025c: 6-7). Of the area of successful

determinations, around 32% was exclusive and 68% non-exclusive (AIATSIS, 2025¢: 6).

Subsequent High Court litigation has made further breakthroughs. Akiba v
Commonwealth (2013) held that fishing licensing legislation had not extinguished Native
Title fishing rights. The Timber Creek Compensation Case (2019) held that government acts
which extinguished Native Title rights after the Racial Discrimination Act 1975 were
compensable. Love and Thoms (2020) held that Indigenous connection to the Land was such
that Indigenous people cannot be “aliens” or be deported, even if non-citizens. And
Commonwealth v Yunupingu (2025) held that Native Title extinguishment by the

Commonwealth in the Northern Territory was compensable, dating back to 1911.
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The courts have left the sovereignty question unanswered, however. In 1977,
Wiradjuri lawyer Paul Coe claimed that Britain had made conquest, and Aboriginal people
had sovereignty and land rights, and “were entitled not to be dispossessed thereof without
bilateral treaty, lawful compensation and/or lawful international intervention” (Coe v
Commonwealth of Australia (1979): 404). The High Court did not decide the issue. Justice
Murphy, however, stated that there was an arguable case of conquest, and the Privy Council’s
decision in Cooper v Stuart (1889) about “peaceful annexation” was either “ignorance” or “a
convenient falsehood to justify the taking of aborigines’ land” (at 412). In 1993, Wiradjuri
activist Isobel Coe brought a Native Title and genocide claim which argued Wiradjuri people
had sovereignty either as “a nation of people” or as “a domestic dependent nation” (Coe v
Commonwealth (1993): 112). Chief Justice Mason rejected the possibility of such a
“sovereignty adverse to the Crown” (at 115). In Thorpe v Commonwealth [No 3] (1997),
Krautungalung activist Robbie Thorpe brought a High Court case seeking an order that the
Commonwealth pursue an advisory opinion from the International Court of Justice on
Aboriginal sovereignty (Flynn and Stanton, 1997). The Court struck it out as a political issue

beyond its constitutional authority.

V. INDIGENOUS RESISTANCE AND ADVOCACY

A. Petitioning and Collective Action

Indigenous advocates utilised written letters, protests, and petitions in their advocacy since
early colonial times. Early petitions for rights and better conditions included those from the
Flinders Island Aboriginal community in 1846, Kulin nation groups at Coranderrk Aboriginal
Reserve in the 1870s and 1880s, and Yorta Yorta people at Maloga Mission in 1881

(Curthoys and Mitchell, 2012). At Coranderrk, Wurundjeri leader William Barak organised
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written protests against mistreatment by British reserve managers and plans to sell off reserve

land to colonists (van Toorn, 1999).

"‘ﬁ TR > .

The grave of William Barak at Coranderrk (25/02/2023).

In 1924, the first modern Aboriginal political organisation formed, the Australian
Aboriginal Progressive Association (AAPA) (Maynard, 2002). The AAPA campaigned for
land rights, citizenship rights, cultural identity, and local self-government, such that
Aboriginal family life be “held sacred and free from invasion” (Maynard, 2005: 16-7,
Maynard and Lacey, 1927). In his inaugural address, AAPA’s leader Fred Maynard stated,
“we aim at the spiritual, political, industrial and social. We want to work out our own
destiny” (Maynard, 2002: 151). In 1926, AAPA member Jane Duren (Yuin) wrote a letter to
the King, protesting against the removal of Aboriginal children from schooling and the
proposed sale of Aboriginal reserve land to whites, which was officially received (Maynard,
2002: 201). In 1927, two Wiradjuri men, Jimmy Clements and John Noble, walked

approximately 200 kilometres to attend the opening of Parliament House in Canberra and
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“reassert Aboriginal sovereignty”, meeting the Duke of York, later King George VI (Daley,

2018: 68, Bourchier, 2020, Tingle, 2019).

From 1933 to 1935, Yorta Yorta man William Cooper gathered nearly 2,000
Aboriginal signatures on a petition to the King protesting the expropriation of their Lands,
seeking better conditions, legal equality, and “the power to propose a member of Parliament”
(Markus, 1983: 53). In 1937, as head of the new Australian Aborigines’ League (AAL),
Cooper presented the petition to the Prime Minister (Attwood and Markus, 2004: 10-1).

Cabinet rejected it (Markus, 1983: 51).

In 1938, the newly established Aborigines Progressive Association joined the AAL to
challenge the government’s planned sesquicentenary celebrations and re-enactment of British
colonisation (Horner, 1974: 61), holding a Day of Mourning (Attwood and Markus, 2004: 19-
20). Douglas Nicholls (Yorta Yorta) stated this was about more than seeking adequate
rations: “We do not want chicken food. We are not chickens; we are eagles” (The Argus,
1937). On 26 January 1938, after marching through Warrane/Sydney, their conference of
around 100 Aboriginal people unanimously passed a resolution demanding “full citizen status
and equality within the community” (AIATSIS, 2025a). Later in 1938, they became one of
the first groups to lodge a formal protest against racial violence and inequality at the German

consulate in Naarm/Melbourne after Kristallnacht (The Argus, 1938, Kohn, 2008).

From the 1930s, Indigenous protestors increasingly utilised collective strike action
alongside written petitions. Protests about living conditions and discrimination became
platforms for broader campaigns about rights and self-determination. Major actions included
the Torres Strait Pearlers’ Strike of 1936 (Wetherell, 2004), the Cummeragunja Walk-Off of
1939 (The Herald, 1939, Davis, 2014a), the Pilbara Pastoral Workers’ Strike of 1946-9 (Hess,

1994, Scrimgeour, 2014), the Darwin Workers’ Strikes of 1950-1 (Foley and Anderson,
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2006), the Palm Island Strike of 1957 (Watson, 1995), the Freedom Ride of 1965 (Foley and
Anderson, 2006), the Wave Hill Walk-Off of 1966-75 (Lingiari et al., 1967, Hokari, 2011,
Anthony, 2007, Tyrell, 1967), and the Noonkanbah Blockade of 1980 (Vassiley, 2016). From
the late 1960s, activists also increased Black Power and anti-racism action (Foley, 2021,
Lothian, 2007). The long tradition of petitioning also continued, with other prominent
petitions including the Larrakia Petition of 1972 (Larrakia Petitioners, 1972, O’Brien, 2019),
the Kalkaringi Statement of 1998 (Kalkaringi Statement, 1998, Horne, 2007), and the Yolnu
petition of 2008 (Yunupingu, 2008), in addition to the Bark Petitions and Barunga Statement

discussed below.

In 1963, Yolnu people presented bilingual petitions on traditional bark paintings to
Parliament, protesting the government’s granting of a mining lease (Wright, 2024). The
Yirrkala Bark Petitions stated that “the land in question has been hunting and food gathering
land for the Yirrkala tribes from time immemorial” (Yirrkala Artists, 1963). Another bark
petition followed in 1968 and, while the mining lease was granted, the publicity ensured the
new mining town retained its traditional place name, Nhulunbuy (Wilkinson et al., 2009).
Yolygu Elders from three clans then brought Milirrpum v Nabalco (1971), the first Aboriginal
land rights case. Although unsuccessful, the case added pressure for legal and political
solutions (Hookey, 1972). Limited land rights followed through an Aboriginal Land Rights
Commission (1973), the Aboriginal Land Fund Act 1974, and the Aboriginal Land Rights

(Northern Territory) Act 1976.

On 25 January 1972, after the government refused to legislate for Aboriginal land
rights (McMahon, 1972), activists responded with the Aboriginal Tent Embassy (Foley et al.,
2014). Wiradjuri playwright Kevin Gilbert called together Billy Craigie, Michael Anderson,
Tony Coorey, and Bertie Williams. The four travelled from Warrane/Sydney to Canberra that
night and established a people’s protest opposite Parliament House under a beach umbrella
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and with a sign stating “Aboriginal Embassy” (Dow, 2000). They called for control of the
Northern Territory as an Aboriginal State, rights to all reserve lands, preservation of sacred
sites, legal title to areas across Australia, and ongoing compensation for lands not returnable,
including a portion of gross national income (Newfong, 1972). Protestors clashed with police
for months (Robinson, 1994). Although eventually removed, the Embassy returned in later

times of protest, and was permanently re-established in 1992 (Dow, 2000).

B. Early Representative Efforts

Some Indigenous advocates have sought Parliamentary representation. William Cooper’s
Petition to the King (1937) sought an Aboriginal representative, and Bill Ferguson stood as
an independent candidate in 1949 (Horner, 1974). Prior to 2010, Australia had two
Indigenous Commonwealth parliamentarians, Senators Neville Bonner (Jagera) (1971-83)
and Aden Ridgeway (Gumbayynggir) (1999-2005) (Richards, 2021). In 1975, Bonner
succeeded in passing a Senate motion which urged the government to “admit prior
ownership... and introduce legislation to compensate the people now known as Aborigines
and Torres Strait Islanders for dispossession of their land” (Senate Hansard, 1975: 367). But
he was socially ostracised (Hinchcliffe, 2015). Ken Wyatt (Noongar, Yamatji, Wongi) was
the first Aboriginal person in the House of Representatives (2010-22), and remembered
Bonner telling him how “I was never invited to anybody else’s office, nor to dinner, nor to
any event”. By 2022, eleven Indigenous Federal parliamentarians sat in the Senate and House

of Representatives (Worthington and Morse, 2023).

Many Indigenous advocates sought their own representative bodies. In 1973,
government established the elected National Aboriginal Consultative Committee (NACC)

(Dow, 2000: 13). The NACC renamed itself the National Aboriginal Congress and asked for
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control over the Department of Aboriginal Affairs budget, but it was viewed as radical and
relegated to ineffectiveness by government (Hobbs, 2020: 124-5). In 1977, government
created a new elected National Aboriginal Conference (NAC) (Williams and Hobbs, 2020:
35). At its 1979 national conference, the NAC called for Treaty between the Australian
Government and Aboriginal people, limited land rights, customary law recognition, self-

government, and dedicated parliamentary seats (Fenley, 2011: 380-1).

This was when the NAC first used the word “Makarrata” instead of “Treaty” (Fenley,
2011). Uncle Ossie Cruse recalled, “I was at the conference, where the word was used. And
we agreed it was a good word to use. Because ultimately, it was a word of conciliation we
wanted”. Being derived from the Yolnyu word for thigh, Makarrata literally describes “the
practice of an opponent spearing the thigh of a wrongdoer in a traditional makarrata
ceremony” (Doyle, 2001). It suggests “coming together after a struggle”, and has been used
since 1979 to describe relations between Indigenous and non-Indigenous people (Mann,
2017). Some Indigenous people object to this usage, either because Makarrata is Yolnu-
specific and context-specific, or because it can be used to water down Treaty claims (Little,
2020: 43). After the NAC’s proposal, a Senate Standing Committee on Constitutional and
Legal Affairs recommended the negotiation of a compact or Makarrata, to be “the formal
symbol, denoting the achievement of a sound footing in the relationship between Aboriginal

and non-Aboriginal Australians” (1983: 125-6).

On 30 June 1985, after a pivot in government priorities towards national land rights
legislation, political hostility from the mining industry, and a negative review process, the
government abolished the NAC (Williams and Hobbs, 2020: 36-7, Hobbs, 2020: 126-7). In
1986, after pressure from State governments and a television campaign describing the policy
as “an attack on suburban backyards”, it abandoned pursuing land rights legislation (Foley
and Anderson, 2006: 93, Dow, 2000: 17). However, also in 1986, the Law Reform
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Commission (1986) recommended that Australian law recognise Aboriginal customary laws
on a range of issues. The Law Reform Commission of Western Australia (2006) followed
with a similar recommendation. Their recommendations have not been systematically

implemented.

In 1988, Northern Territory Aboriginal leaders responded to the Australian
Government’s rejection of land rights legislation and the NAC by presenting Prime Minister
Bob Hawke with the Barunga Statement (ATATSIS, 2025b). Like the Yirrkala Bark Petitions,
the Barunga Statement mixed written legal claims with traditional artwork and storytelling. It
demanded a national elected body to oversee Indigenous affairs, national land rights,
recognition of customary laws, an international covenant on Indigenous rights, and
negotiation of “a Treaty recognising our prior ownership, continued occupation and
sovereignty and affirming our human rights and freedom” (Barunga Statement, 1988). Hawke

replied that there would be a Treaty, but this did not occur (Williams and Hobbs, 2020: 37).

The Barunga Statement, displayed in Parliament House (21/09/2022).
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C. The ATSIC Years

In 1989, the Australian parliament established the Aboriginal and Torres Strait Islander
Commission (ATSIC) (1990-2005).'® Although the government had no obligation to consult
it, ATSIC had more power than previous bodies, by allocating funding and administering
programs. Its sixteen zones, which contained regional councils, each elected a commissioner
to a national board. ATSIC was criticised as “imposed” on the Indigenous community (Foley
and Anderson, 2006: 94), with Western-style elected representation and bureaucratic
management (Williams and Hobbs, 2020: 129), and an average voting turnout of only 20% to
25% (Hobbs, 2020: 147). But at its peak, it was responsible for around half of
Commonwealth expenditure on Indigenous programs (Williams and Hobbs, 2020: 129).
ATSIC was immediately politicised, with the Opposition planning to abolish it (Hiatt, 1990).
ATSIC advocated for Treaty, but government promoted a ten-year reconciliation project

instead, establishing a Council for Aboriginal Reconciliation (1991)."°

In 1991, the Royal Commission into Aboriginal Deaths in Custody (“the Royal
Commission”) reported on the high rate of Aboriginal deaths in the justice system, making
339 recommendations. It linked Indigenous incarceration and deaths to wider issues of
dispossession, inequality, drug and alcohol abuse, and racism (1991a: 1.7.2). It proposed not
only criminal justice reform, but also Aboriginal self-determination, land rights,
reconciliation, and the elimination of racism and discrimination (1991b: Recommendations
188-213; 334-9). Governments have addressed many but not all of its recommendations, with

limited results (Deloitte Access Economics, 2018). Gary Foley, who worked on the Royal

18 Aboriginal and Torres Strait Islander Commission Act 1989.

19 Council for Aboriginal Reconciliation Act 1991.
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Commission, said the report identified the problem of “deeply embedded entrenched racism”,

but commented, “that’s why it was ignored”.

In the aftermath of Mabo (No 2) and the Native Title Act 1993 (Cth), the Keating
Government asked ATSIC for its views on additional measures to address Indigenous
dispossession. ATSIC produced a comprehensive report, Recognition, Rights and Reform
(ATSIC, 1995). It asserted Aboriginal and Torres Strait Islander sovereignty and called for
self-determination, Indigenous self-government, recognition of customary laws, protection of
Indigenous rights, equal human rights, the elimination of discrimination, increased
representative power through ATSIC, reparations and/or compensation, Treaty and regional
agreement-making, official recognition of Aboriginal and Torres Strait Islander flags,
proclamation of a new national day of commemoration, improved inter-cultural education,
protection of culturally significant sites and property, Indigenous-led economic development,
implementation of the Royal Commission’s recommendations, and constitutional reform
including constitutional recognition, discussed below. It went mostly unimplemented. The
1997 Bringing Them Home report into Stolen Generations policies similarly recommended
self-determination, a social justice package, and the implementation of the recommendations
of the Royal Commission, alongside healing, reparation, and apology (National Inquiry Into
the Separation of Aboriginal and Torres Strait Islander Children From Their Families, 1997:

Recommendations 3; 5; 42-3).

The 1996 election of John Howard’s Government saw a shift towards “practical”
reconciliation with an “on-the-ground approach” through policy changes in health, housing,
education, and employment, rather than “symbolic gestures and overblown promises”
(Howard, 1997a: 2; 4). Some criticised it for reducing reconciliation efforts and rights claims

to “a new form of assimilation” (O’Donoghue, 1997). Between 1993 and 2003, governments
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subjected ATSIC to special auditing, and reduced its budget and discretionary scope

(Hannaford et al., 2003: 105, also Hobbs, 2020: 137-50).

The Council for Aboriginal Reconciliation reported in 2000. Its decade of work
culminated in “Corroboree 20007, a gathering which included a People’s Walk for
Reconciliation of around 250,000 people crossing the Harbour Bridge in Warrane/Sydney
(Reconciliation Australia, 2020). Several speakers supported Treaty (Williams and Hobbs,
2020: 44). The government supported the Council’s recommendation to pursue
reconciliation, funding Reconciliation Australia, but it rejected the Council’s substantive
proposals (2000: 105-6), including constitutional recognition and a prohibition on racial
discrimination, Indigenous self-determination, a Bill of Rights, and Treaty (Commonwealth
Government, 2002). It stated that “pursuit of a treaty would be a recipe for ongoing
disputation and litigation”, and would “undermine the concept of a single Australian nation”
(at 68; 72). Following this, ATSIC and AIATSIS (2003) produced Treaty: Let’s get it right!,
a collection of essays making the case for Treaty. However, the government criticised ATSIC
for “elevating symbolic measures over practical measures” and suggested ATSIC should

focus on Indigenous disadvantage (in Williams and Hobbs, 2020: 45, also Davies, 2021).

In 2002, the government commissioned a review of ATSIC. The review
recommended that ATSIC should be retained, governments should better cooperate with
ATSIC, its under-representation of women should be addressed, and regional council chairs
should directly control its governance (Hannaford et al., 2003). Jackie Huggins, a review

member, described making a dissenting recommendation:

I said to the two white men on the panel, I want... 50% women, and I want 50% men.
Because you know what? That is our cultural imperative. That is part of our culture.
We have men’s business, women’s business. And really, I did not believe that ATSIC
was listening to the views of Aboriginal women.
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ATSIC was not reformed. ATSIC’s Chairperson, Geoff Clark, had been convicted of
obstructing police (Hobbs, 2020: 151), and controversially stayed on while defending civil
rape claims, for which he was later found liable (ABC News, 2007). On 15 April 2004, Prime

Minister John Howard and Minister Vanstone announced the abolition of ATSIC, stating:

We believe very strongly that the experiment in separate representation, elected
representation, for Indigenous people has been a failure. We will not replace ATSIC
with an alternative body. We will appoint a group of distinguished indigenous people
to advise the Government on a purely advisory basis in relation to aboriginal affairs.
Programs will be mainstreamed...(Pratt and Bennett, 2004: 11).

While acknowledging its challenges, many participants remembered ATSIC positively. Fiona
Cornforth was a cadet at ATSIC, and said, “it was self-determination. ... we had our own
policies, that we’re holding each other accountable to”. Gail Beck sat on ATSIC and recalled
how “we were kicking goals” until Howard “shut us down”. lan Trust remembered the
diversity of views on the Board of Commissioners, with himself being “conservative” while
“people opposite me... could have sat in the communist party”. ATSIC’s abolition left a gap
in elected Indigenous representation and distrust in government advisory bodies (Davis,
2012: 78). Ken Wyatt recalled many other advisory committees where, “every time a new
minister would come in, if they didn’t like the people on that committee, they would abolish
the committee”. He told me that one Education Minister had suddenly told a meeting of the
National Aboriginal Education Committee, “thank you for your work, I no longer need you,

you’ll be disbanded as of today”.

By 2007, the government had wound back “virtually all of the significant advances”
since the 1980s, including ATSIC, self-determination, symbolic reconciliation, and the plan

to apologise to the Stolen Generations (Gunstone, 2007: 49).
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D. After ATSIC

On 13 February 2008, new Prime Minister Kevin Rudd made a National Apology to the
Stolen Generations (Rudd, 2008). Ken Wyatt remembered this as a “significant healing
moment of the nation”. Scott Wilson recalled seeing the impact of the acknowledgement that

“their parents didn’t give them away” on “old people, including my Dad”.

In 2008-9, an Indigenous Steering Committee of the Australian Human Rights
Commission considered models for the creation of a new national representative body. In
2009, it presented a report, Our Future in Our Hands (2009), which led to the creation of the
National Congress of Australia’s First Peoples (“Congress”) (2009-19). Congress was
independent and narrower in scope than ATSIC, designed to be secure from legislative
abolition (Anthony, 2010). Tom Calma chaired the Steering Committee and remembered
how it was established “as a company limited by guarantee. Which meant that we controlled
our own destiny”. He said, “we were the only [company] in the nation that had a mandated
50% gender in it”, until a new government “determined that they weren’t gonna fund it”.
Two participants, Jackie Huggins and Rod Little, were Co-Chairs of Congress. Little said, “it
was independent. ...But didn’t have enough for it to sustain itself”, and government let it
“wither on the vine”. But he celebrated its achievements, including the 2016 Redfern
Statement, which criticised funding cuts, sought measurable targets for Closing the Gap, and
called for Indigenous self-determination, national representation, reconciliation, Treaty, and
constitutional reform (National Congress of Australia’s First Peoples, 2016). I discuss the

Closing the Gap policy in Chapter Seven.

In 2009, the Rudd Government endorsed the United Nations Declaration on the
Rights of Indigenous Peoples (“UNDRIP”) (UN OHCHR, 2009). Australia had been one of

four countries to oppose it in 2007 (United Nations Digital Library, 2007). In Australia’s
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legal system, however, international standards only take effect if implemented through
domestic legislation. In 2023, Senator Lidia Thorpe proposed a Bill to implement UNDRIP,

but it was voted down (Torre, 2023a, Thorpe, 2023).

VI. THE CONSTITUTIONAL RECOGNITION MOVEMENT

Since the 1990s, a mainstream political movement, including bodies such as ATSIC (1995:
[4.1]-[4.18]), advocated for a referendum to recognise Aboriginal and Torres Strait Islander

peoples in the Constitution.

In 1999, Australia held a referendum about adding a new preamble to the
Constitution. The proposed preamble referred to many values, including God, democracy,
veterans, immigrants, the environment, and “honouring Aborigines and Torres Strait
Islanders, the nation’s first people, for their deep kinship with their lands and for their ancient
and continuing cultures which enrich the life of our country” (Constitutional Alteration
(Preamble) 1999). Many Indigenous people opposed this symbolic approach due to its lack of
legal effect, and the referendum failed with 60.66% “No” votes (Davis and Williams, 2015:
52-5, Australian Electoral Commission, 2012). Achieving some form of constitutional
recognition, however, has had bipartisan political support since 2007 (Davis and Williams,

2015: 58-60).

In December 2010, Prime Minister Julia Gillard appointed an Expert Panel on the
Recognition of Aboriginal and Torres Strait Islander Peoples in the Constitution. The Expert
Panel sought referendum options which would “be of benefit to and accord with the wishes of
Aboriginal and Torres Strait Islander peoples”, contribute to “a more unified and reconciled
nation”, and be capable of achieving support “by an overwhelming majority of Australians”

(2012: 4). It made five such recommendations: (1) repealing section 25; (2) repealing the
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section 51(xxvi) race power; (3) replacing the race power with a new section 51A, which
would recognise Aboriginal and Torres Strait Islander peoples and empower Parliament to
make laws with respect to them; (4) inserting a new section 116A to prohibit racial
discrimination; and (5) inserting a new section 127A to recognise both English and
Aboriginal and Torres Strait Islander languages (2012: xviii). The Panel had also considered
the recognition of Indigenous sovereignty, agreement-making or Treaty, and increased
political participation through reserved parliamentary seats or autonomous representative
structures. It noted these options’ importance and popularity, but concluded that they would
not achieve legal clarity and broad public support (Chapters 7-9). The panel presented draft
legislation for a single referendum question to implement all five proposals, recommending
this only happen with support from all major political parties and most State and Territory

governments (at 227-31).

The Expert Panel’s proposals were not put to a referendum and have been considered
“too complex” (Wood, 2016: 96). The government instead funded Reconciliation Australia to
promote a public awareness campaign, passed the Aboriginal and Torres Strait Islander
Peoples Recognition Act 2013, which recognised prior occupation, continuing cultures and
relationships with Land, and called for further consideration of referendum proposals. From
2012 to 2017, Reconciliation Australia ran the “Recognise” campaign. It promoted public
education about constitutional recognition and the Expert Panel’s proposals (Reconciliation
Australia, 2018). Lacking a clear timeline or singular proposal, Person DH called Recognise
“a campaign that had no destination”. Despite its success at general public education, many
characterised Recognise as promoting mere symbolic recognition, something popular with
politicians but unpopular with many Indigenous people (Brennan, 2017b, Lino, 2016, Gorrie,
2016). Melissa Clarke remembered “a lot of dialogue happening in community around

feeling left out of the conversation; that it wasn’t good enough”. Sally-Anne Gamble recalled
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thinking, “absolutely not. What’s a little statement going to do in the Constitution? That’s not
going to help our mob”. Participants Tanya Hosch and Uncle Kenny Bedford helped lead

Recognise. Bedford regretted how it became characterised:

Many saw it as a plot to just make it symbolic. Well, we didn’t treat it that way... that
was a time we dedicated to educating and raising awareness about what the
Constitution is in our communities. And that’s a really important step in how we got
to recognition with the Voice. ... the almost unanimous position of people was, “yes,
we want to be recognised. But we need to be recognised more than symbolically, in a
meaningful way”.

In December 2013, the Abbott Government appointed the Joint Select Committee on
Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples. The
Committee’s 2015 report shared the first four recommendations of the Expert Panel, but
provided more detailed wording options and recommended they be debated by Parliament,
with the best option taken to a referendum (2015: xiii-xvi). The Committee acknowledged
strong Indigenous community aspirations for sovereignty and Treaty, but considered them
separate to constitutional recognition (at 73). The Committee also recommended that
constitutional conventions be held to consider the options, including “conventions made up of
Aboriginal and Torres Strait Islander delegates... with a certain number of those delegates
then selected to participate in national conventions™ (at xvi; 81). Six months later, the

Referendum Council was appointed for this task.

During this time, a group of conservative lawyers and Indigenous advocates worked
to link constitutional recognition with the need for a representative body. This alternative
avoided changes like a prohibition on racial discrimination, which some conservatives
characterised as too powerful or legally risky. Sean Gordon chaired the Uphold & Recognise
campaign which, from 2015, promoted a conservative case for constitutional recognition
(Uphold & Recognise, 2022). Gordon recalled a 2015 meeting about the Voice concept with

himself, later Council member Noel Pearson, and non-Indigenous lawyers Julian Leeser,

106



Damien Freeman, Greg Craven, and Shireen Morris, observing that “the concept of the Voice
was a conservative idea”. Noel Pearson’s Cape York Institute and others had submitted a
proposal to the Joint Select Committee for a non-justiciable, non-binding advisory body to
facilitate an increased say in Indigenous affairs policymaking (2015: 33-8).2° The Committee
considered that the idea needed “wider community consultation” and “a much more thorough

examination of the benefits and risks” (at 38).

In response to the Joint Select Committee’s report, the Prime Minister and Opposition
Leader invited select Indigenous individuals to meet at Kirribilli on 6 July 2015. The 39
Indigenous attendees released the Kirribilli Statement, stating that mere symbolic recognition
would be insufficient and calling for dialogue “via a referendum council, steering committee
or other mechanism” (in Referendum Council, 2017a: 89).The Kirribilli Statement noted that
proposals for preventing racially discriminatory laws included those of the Joint Select
Committee and Expert Panel and also “a role for a new advisory body established under the
Constitution” (Referendum Council, 2017a: 90). This was a direct antecedent of the Voice

proposal.

VII. CONCLUSION

The impacts of colonisation and legal control are deep, multifaceted, and ongoing. History
was very significant for participants. As June Oscar advised about history, “when you do
write your thesis... mention why these things are so very important”. The legal questions
Indigenous advocates ask are not only about colonisation but the way Britain characterised

Australia as “discovered” and denied Indigenous sovereignty. Resistance and advocacy have

20 Constitutional lawyer Anne Twomey (2015) published draft wording of what such a constitutional provision
could look like.
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continued, and written petitions have been a consistent tool of Indigenous advocacy for
almost 200 years. Worimi historian John Maynard stated that Aboriginal advocacy has “not
come in waves or stages but since 1788 has been unwavering and constantly flowing in its
opposition to dispossession and the abuses arising out of this” (Maynard, 2002: 354).
However, successful constitutional recognition would have to balance the need for
substantive justice from an Indigenous perspective with the need for feasibility from a non-
Indigenous majoritarian political perspective. This challenge underlies the events and
attitudes I discuss throughout this thesis. It emerged in the Referendum Council process, to

which I now turn.
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CHAPTER FOUR

ULURU PART ONE -

FROM THE COUNCIL TO THE STATEMENT

109



I. INTRODUCTION

The Referendum Council process ran from 7 December 2015 to 30 June 2017. Its key
moment was on 26 May 2017, when the First Nations National Constitutional Convention at
Yulara released the Uluru Statement from the Heart. This was the final day of the Council’s
consultation process, convened near Uluru in Central Australia. The Convention released the
Statement to the Australian public mounted on a large canvas surrounded by attendee
signatures, with artwork by four women from the local Mutitjulu Community (Figures 1 and
2). The Statement made a direct appeal to the Australian public in a format and with a set of

recommendations unexpected by the government.

It is generally agreed that the Statement had a number of surprising features. It
reflected a near-consensus, despite the diversity of delegates and their backgrounds at the
Convention. It was published immediately in a simple, direct format, before the Council’s
Final Report to the government. And of its three core recommendations, now described as
“Voice-Treaty-Truth”, Voice was the last proposal added to the government-approved
consultation agenda, while Treaty and Truth were not on the original agenda at all. As
Council Co-Chair Aunty Pat Anderson told me, the Statement was powerful, “because the

government and the people didn’t think for a minute that we were gonna come out with that”.

In this chapter I describe how it happened and what it meant to those involved. My
account is generally chronological, describing the formation of the Referendum Council in
late 2015, the Regional Dialogues consultation process it facilitated, the Convention, and the
creation of the Statement. It is based on interviews with 43 Aboriginal and Torres Strait
Islander individuals who were at the Convention, about one-sixth of the total number present.
It gives a broad overview of the range of perspectives they brought to and experiences they
had of the Convention. In addition to conducting interviews and following news media, I

have drawn information from two public documents. The Final Report of the Referendum
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Council, provided by the Council to the government on 30 June 2017, contains a detailed
summary of the Council’s processes, outcomes, and recommendations. In April 2023, the
National Indigenous Australians Agency released “FOI-2223-016", a bundle with redacted
short records of meeting from each of the Regional Dialogues, along with a document, called
“Our Story”, based on those records, which was provided to delegates at the Convention
(National Indigenous Australians Agency, 2023a). I have also studied three texts published
by proponents of the Statement, which gave some detail of these processes beyond what is
contained in the Council’s Final Report (Mayor, 2019, Davis and Williams, 2021, Anderson
and Davis, 2023). The more detailed records of the Council were closed to access at the time

of my research.

Many people I spoke with described these events in great detail, emphasising their
historical importance and the fact that this story has not been fully recounted yet. They felt it

important to have it on record.

II. THE REFERENDUM COUNCIL

On 7 December 2015, the Australian Prime Minister and Opposition Leader jointly chose
sixteen members, eight Aboriginal and Torres Strait Islander members and eight non-
Indigenous members, and appointed them to form the Council (Anderson, 2015, members
listed in Appendix D). The Council was to advise them “on progress and next steps towards a
successful referendum to recognise Aboriginal and Torres Strait Islander peoples in the
Constitution”.?! They gave it government funding and secretarial support from the
Department of the Prime Minister and Cabinet and asked it to lead national consultations on

the question of constitutional recognition of Indigenous Australians. The Council was to

21 This paragraph quotes from Referendum Council (2017a) 46; 48.
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conduct a “concurrent series of Indigenous designed and led consultations” and to report on a
referendum proposal by 30 June 2016. The Council was separate from an existing national
Indigenous body, the National Congress of Australia’s First Peoples, although its Co-Chairs
were invited to observe the Council’s consultations. The Congress, as mentioned in Chapter
Three, was created by Indigenous people as a private corporation to avoid government
control or abolition, but was marginalised by the government and eventually wound up in

2019.

The many Indigenous language groups or nations, which generally have their own
cultural representation processes, did not choose their own representatives on the Council’s

consultative process, or make their own recommendations.

On 14 December 2015, one week after it was constituted, the Council held its first
meeting in Warrane/Sydney and began discussing options for consultations. The Council
noted that there was support, in principle, for constitutional recognition from the Prime
Minister and the Opposition Leader, as well as from all of Australia’s State and Territory

governments (Referendum Council, 2017a: 48).

The Council’s task was to build on the previous work of the Expert Panel and Joint
Select Committee, discussed in Chapter Three. The Prime Minister and Opposition Leader

gave the Council four main options for consideration, drawn from those processes:

e astatement acknowledging Aboriginal and Torres Strait Islander peoples as
the First Australians (which could be placed in the Constitution or outside it);

e amending the existing ‘race power’, section 51(xxvi) of the Constitution, or
deleting it and inserting a new power for the Commonwealth to make laws for
Aboriginal and Torres Strait Islander peoples;*

e inserting a guarantee against racial discrimination, section 116A, into the
Constitution; and

22 As discussed in Chapter Three, the so-called “race power” permits Parliament to make laws for any race,
whether beneficial or detrimental. This proposed amendment aimed at limiting the power so that it would
acknowledge, and no longer be able to be used to detriment, Aboriginal and Torres Strait Islander peoples.
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e deleting section 25, which contemplates the possibility of a state government
excluding some Australians from voting on the basis of their race
(Referendum Council, 2017a: 6).

The Council quickly decided it should consider more than a symbolic statement. That form of
recognition was most commonly proposed by politicians and was promoted by the 2012
Recognise campaign, discussed in Chapter Three. Many Indigenous people considered it
would not ensure practical justice. They were cautious about government proposals, having
become, as Statement signatory Melissa Clarke said, “used to getting the crumbs” from
government. There was also hesitation among some non-Indigenous constitutional
conservatives who wondered if a strongly worded symbolic preamble could have unintended
consequences, by potentially empowering the courts to engage in more creative constitutional
interpretation. Ken Wyatt, who was on the Expert Panel, noted that some were concerned that
“if you had a preamble that was ambitious, it could leach into other various sections of the
Constitution”. Constitutional conservatives had voiced a similar concern about a prohibition
on racial discrimination causing increased litigation. So, the Council decided to consider

these options, but to also look at others.

The Council had an open mandate to consult with Indigenous peoples, and the
Aboriginal and Torres Strait Islander members of the Council took the lead. They formed an
Indigenous Steering Committee (“the Committee™) to ensure these consultations formed the

bulk of the Council’s work and budget.?’

Budget constraints were clear from the start. The Council had to rely on government
bureaucracy and secretarial services from the Department of the Prime Minister and Cabinet.

Jay Kickett, who worked on logistics at the Department, described the strategy:

The Aboriginal contingent were really focused on consultations and getting out to
people on the ground... The whole concept of appealing bit by bit incrementally, and

23 Some participants also referred to this as the “Indigenous Sub-Committee”.
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kind of wowing them with the consultation process, I think was purposely designed
for that. ... it was really the Aboriginal leaders that designed the consultation process.

On 22 March 2016, the Council wrote to the Prime Minister and Opposition Leader for
approval to consult about five constitutional change options: the four mentioned above and

one additional one. This fifth proposal was:

e providing for a First Peoples’ Voice to be heard by Parliament, and the right to
be consulted on legislation and policies that relate to Aboriginal and Torres
Strait Islander peoples (Referendum Council, 2017a: 6).

There had been many historical calls for elected Indigenous representative bodies. As
discussed in Chapter Three, since about 2014, a small group of constitutionally conservative
lawyers and Indigenous advocates had been promoting a version of the Voice idea as a
constitutional recognition proposal. Sean Gordon who, from 2015, led the conservative
Uphold & Recognise campaign, noted that “the concept of the Voice was a conservative
idea”. Two Council members had been involved in developing the idea (see Pearson, 2014,

Cape York Institute, 2014, Davis, 2014b, Davis, 2015, Davis and Dixon, 2016).

On 7 April 2016, the Council received approval to consult on the five proposed

options (Referendum Council, 2017a: 6).

In mid-2016, the Council held a round of preliminary consultations with Indigenous
figures at Rubibi/Broome (28-29 June 2016), Waiben/Thursday Island (12-13 July 2016) and
Naarm/Melbourne (18-19 July 2016) (Referendum Council, 2017a: 109). The meetings
considered design and scope questions in preparation for broader consultations. Each had a
different target group: the Broome meeting targeted leaders of Land Councils representing
Traditional Owners and Native Title holders, the Thursday Island meeting targeted leaders of
peak bodies representing Indigenous community-controlled organisations such as medical,
legal, and housing organisations, and the Melbourne meeting targeted prominent individuals

and activists. There were about 150 participants in total (Referendum Council, 2017a: 50).
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Attendees recalled robust discussions. Marion Scrymgour, a facilitator for the Council at

these meetings, remembered of the Rubibi/Broome meeting:

[I]t nearly turned to shit, cause everyone started fighting! [Laughing]. I just [thought]
— “how am I gonna pull this?”” [Laughing]. Anyway, we managed to pull it. But it just
shows how diverse the views and the opinions and the discussions are.

Following the Rubibi/Broome meeting, the Committee approached various Land Councils
around Australia to host most of the regional consultations. Person PX told me regarding this,
“everything goes back to a Land base within Aboriginal and Torres Strait Islander cultures”.
Karel Williams recalled a debate at the Naarm/Melbourne meeting between attendees about
whether to demand recognition of all relevant rights, or to plan strategic incrementalism and

small steps to secure rights over time. This debate continued in the Convention.

Preparation for the consultations began after these meetings. Some participants,
including at the Naarm/Melbourne meeting, had insisted that ongoing and future Treaty
processes be on the agenda along with the constitutional recognition options. Aunty Josie
Crawshaw recalled that Victorian attendees at that meeting insisted that none of the Council’s
actions hinder their ongoing state-level Treaty process. Some emphasised that Treaty was
their priority. After the meetings, the Council wrote to the Prime Minister and Opposition
Leader and got permission to work for twelve months longer, until 30 June 2017, and to
pursue a more expansive series of dialogues (Referendum Council, 2017a: 7). They also got
permission to expand discussions to include Treaty efforts, which they termed “agreement-

making”. As Aunty Pat Anderson recalled:

We actually got a letter. We wrote to [Opposition Leader] Shorten and [Prime
Minister] Turnbull, said, “look, they’ve already started treaties in Melbourne, in
Victoria. We can’t go out, have this, kind of, without talking about Treaty”. So, we
wrote them a letter. And they wrote back, a signed letter, and said, “yes, that’s okay to
talk about Treaty”. ... we made sure we got the letter from them. Because we said we
can’t go out there and pretend that isn’t happening, for God’s sake. Our mob will
shoot us down.
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It was a strategic decision to use the term “agreement-making” as a proxy for “Treaty”. Some
people I spoke with described Treaty as the taboo “T-word” which governments have
historically avoided. So, agreement-making was added as a sixth option for the consultations
and was allocated its own working group. The proposal to repeal the now-defunct section 25
was retained as an option for information and consideration, but without a working group,
given the lack of support for it in the three preliminary consultation meetings. Consequently,

the number of working groups remained five (Referendum Council, 2017a: 112).

In October 2016, the Council released a Discussion Paper which explained its
processes and provided information and discussion questions for each of the options, to be
given to those participating in the consultations (2017: 92-108). The Committee, under the
guidance of Council member Professor Megan Davis, decided that the main consultations
should be a series of two-day Regional Dialogues. They designed them as deliberative
democratic processes, to be followed by a National Indigenous Constitutional Convention
near Uluru. Information materials would be given to educate participants on the options.
Twelve Regional Dialogues were planned. As Aunty Pat Anderson noted, “we originally
were gonna do 32. But we didn’t have enough money”. Indeed, one Dialogue attendee,
Person KJ, recalled Davis commenting that “this process has been run on the smell of an oily

rag. ... this process is being run despite government, not actually thanks to their support”.

From 4 to 6 November 2016, the Council hosted a Trial Dialogue in
Naarm/Melbourne. The Council appointed two Co-Chairs (one male and one female) for each
of the twelve Dialogues who, in turn, collaborated with the Australian Institute of Aboriginal
and Torres Strait Islander Studies (“AIATSIS”) and the Dialogue’s host organisation (usually
a Land Council) to identify five local working group facilitators. These groups of seven
people, 84 in total, were invited along with others to be participants in the Trial Dialogue, to

test the process and train to facilitate their upcoming Dialogues. The Committee considered
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the trial a positive proof of concept, but one major tweak was made. As Thomas Mayo
recalled, “we worked out we needed an extra day for truth-telling, for airing grievances, those
sorts of things always came out the first day”. The Regional Dialogues went ahead as
planned, but with a two-and-a-half-day program instead of two. Several participants

described this as a change that was key to the depth of reasoning at the eventual Convention.

III. THE REGIONAL DIALOGUES

The deliberative process the Committee pursued was “modelled partly on the one that was
used by the Constitutional Centenary Foundation through the 1990s to encourage debate on
constitutional issues in local communities and schools”, aiming for “impartiality;
accessibility of relevant information; open and constructive dialogue; and mutually agreed
and owned outcomes”(2017a: 109). That Foundation had run 50-person deliberative “mini-

constitutional conventions” aimed at local community participation (Kildea, 2011: 28).

The Committee decided on a formula for invitations to the Dialogues. There would be
100 delegates to each: 60% from First Nations/Traditional Owner or landholder groups, 20%
from Aboriginal Community-Controlled Organisations, such as legal and medical services,
and 20% for “key individuals” from the region identified by AIATSIS and the host

organisation (Referendum Council, 2017a: 111). The Council explained:

The Dialogues involved a sample of Aboriginal and Torres Strait Islander peoples
from a sample of regions in Australia. The deliberative decision-making nature of the
Dialogues meant that the numbers had to be capped and the agenda structured (201 7a:
111).

Aunty Pat Anderson explained that this formula was chosen, not only to secure a range of
opinions and leadership expertise, but also to link the process culturally to Traditional Owner

groups through landholder organisations: “the 60%, we wanted, they would provide the
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cultural authority. They would underpin — cause we’re a gerontocracy”.* In a later book,

Megan Davis contrasted this choice with previous processes like ATSIC:

ATSIC had a traditional Western liberal model of election and representation that was
based upon individuals and not culture. This led to concerns that decisions were being
made in ways that did not reflect Aboriginal culture, including the fact that it is a
collective culture based upon the authority of elders.

... For this reason, the [Committee] decided that during the dialogues, decisions
needed to be made by those who had cultural authority (Davis and Williams, 2021:
133).

One Regional Dialogue facilitator, Person SN, described regarding invitations how “my role
was to make sure that there was people there with cultural authority. Cultural and political
authority”. Invitations also followed a gender balance and included young people.>> Council
member Megan Davis wrote short informative films about the Constitution and historical
advocacy, which were produced and narrated by Arrernte/Kalkadoon filmmaker Rachel
Perkins, for presentation at each Dialogue. AIATSIS was brought in to deliver the logistics of
the Dialogues. Peta Braedon from the Central Land Council recalled working with AIATSIS
to contact invitees to the Ross River Regional Dialogue with information “in real non-
Constitutional law talk, just in plain language talk” and to answer invitees’ questions, calling

that process “a learning exercise together”.

In their book about the process, Council members Aunty Pat Anderson and Megan
Davis later described the Dialogues as having aimed to be “robust and statistically
representative” based on “a statistically significant and country-wide group of Aboriginal and
Torres Strait Islanders” (2023: 16-7). They described how the Dialogues “were set up very
specifically to prioritise people who ordinarily do not have a voice in the political process”

(at 17). The Committee decided not to invite politicians, although Darwin Dialogue Co-Chair

24 Gerontocracy: governance by the rule of Elders.

25 This paragraph quotes from Referendum Council (2017a: 109-11).
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Aunty Josie Crawshaw insisted on inviting Yingiya Guyula MLA, since he had been elected

as an independent on a platform of Treaty.

Anderson and Davis (2023: 56) later wrote, “the numbers were capped at 100 because
it was important that each Dialogue was run precisely the same way and each Dialogue had
sufficient resources on hand, including three pro bono constitutional lawyers”. Megan Davis
also later spoke about implementing selection restrictions based on the Trial Dialogue
experience (Davis, 2022, from 20:50). She explained that the Committee “banned significant
leaders from the movement, because of their cynicism about government and the country
changing, and that wasn’t great for a law reform proposal”. She said, “we also wouldn’t allow
people with a voice”, such as those who “regularly lobby in the halls of Canberra with
politicians” or were “a CEO of really peak national bodies”. She added that “the other group
we banned were lawyers. Except for myself”, since “they tend to be know-it-alls” and “take

everybody down a particular pathway”.

Some prominent individuals and lawyers did, however, attend as delegates,
facilitators, staff, or Council members. The Committee also engaged a national team of
technical advisors. A group of these later wrote about their work (Appleby et al., 2018). They
listed seven team members, four Indigenous and three non-Indigenous. Six were legally
trained and split up to support each working group by briefing working group facilitators “on
the necessary technical detail and how to structure the session”, and to “answer any technical
questions about the details of the model during the session, and scribe for the group (if
required)” (at 2). The seventh, consultant Dean Parkin (Quandamooka), acted as facilitator in
the plenary sessions by writing up feedback and, with the other technical advisors, drafting

the records of meeting (at 2).

Inevitably, there was some disquiet about the invitation process. Lidia Thorpe

explained:
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They were invitation-only dialogues. And so a number of grassroots people were left
out... And the majority of the numbers were from organisations and corporations,
which already have an established network amongst themselves, which created a
power base for them to run their agenda, which was to outnumber any grassroots
people that came with any alternative suggestions or solutions.

So, from the earliest stages, questions arose about whether and how a government-initiated
deliberative process with limited funding was capable of reflecting cultural identity and being

representative.

Between December 2016 and May 2017, the Council held twelve Dialogues, as well
as an additional one-day Information Session in Canberra. Lawyer and technical advisor
Gemma McKinnon recalled that three people attended all thirteen events: Council member
Aunty Pat Anderson, Council CEO Geoff Scott, and herself. Among other Council members,
Megan Davis attended almost all, and Noel Pearson attended seven (Pearson, 2018 at 19:20),

and with Anderson they became the three main drivers of the process.

There was no public record of who or how many people participated in the Dialogues,
beyond the Final Report’s estimate of 100 delegates at each, making 1200 in total
(Referendum Council, 2017a: 10; 109). Participants gave differing accounts of how many
people were present. Group photographs on the Council website and in a later book showed

Dialogue averages of 62 and 65.%

Each Dialogue involved a structured agenda.?’ They started with introductions,
informative videos, and an open plenary discussion, which often involved truth-telling.
Educational materials followed, focused on Australian legal frameworks, the six reform

options, and comparative international arrangements. Delegates then divided into five

26 Referendum Council (2019) published group photographs of six of the Dialogues, depicting 62 people on
average with range 41 to 94. Anderson and Davis (2023) published group photographs from nine of the
Dialogues, depicting 65 people on average (588 total) with range 41 to 94. For both counts, I included Council
members and staff but excluded children.

27 Referendum Council (2017a: 111-3); Appleby et al. (2018); and interviews.
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working groups to discuss the options, excepting the symbolic repeal of section 25. The
working groups reported back to the plenary, with a scribe writing up their points. Delegates
then had an opportunity to mix into different working groups for a second working group
discussion (Davis and Williams, 2021: 139). On the final morning, delegates were presented
with a draft “record of meeting” synthesising their discussions. Finally, they chose up to ten
delegates to go to the Convention, and “the selection process was determined by each region,
but mostly was done by secret ballot” (Referendum Council, 2017a: 113). While the
Dialogues were invitation-based, a small number of other community members heard about
them and also attended. There were some differences between Dialogues. For example, as
Peta Braedon recalled, the Ross River Dialogue in Central Australia used the Aboriginal

Interpreter Service for live interpreting in Arrernte, Warlpiri, and Pitjantjatjara languages.

Attendees were generally very supportive of the deliberative process at the Dialogues
and spoke of how they engaged in sophisticated discussion of complex issues, that
disagreements were recorded, and that the outcomes were built from points of consensus.
Gemma McKinnon recalled that constitutional change discussions were complex, despite
many delegates not having university education, and commented that “there was a lot of
‘bush lawyers’ that participated in the dialogues”. Their knowledge came as no surprise to
Aunty Pat Anderson, who explained that people who have been struggling with legal

discrimination are astute at seeking structural change:

So, we know about the bloody system. We know about the big law. Cause that’s what
the people said at the Regional Dialogues. That the only way that we can move
forward here, we gotta use their big law. And we know that the big law is the
Constitution. We have done everything else. We’ve bounced our arses off the moon,
in fact. But we were getting no traction.

Many delegates described the Dialogues as important and exciting. David Collard described
having initial hesitations about symbolic recognition, but was glad that his Dialogue “also
talked about Truth and Treaty” in addition to Voice, calling it “quite an exciting discussion”.
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Some described the Indigenous-led process as “unique” or “empowering”. Melissa Clarke
said it was “really validating” and “really empowered me”. Sally-Anne Gamble said of her

Dialogue that it was “the most united I’ve seen all the different groups come together”.

A large majority of people I spoke with either fully supported the process or
supported it in the context of its budgetary constraints, while commenting that it could have
been bigger. The fact that the Dialogues were Indigenous-led was central for many people,

including Peta Braedon:

My take on it was that it was Indigenous-led. That’s what’s so good about this
entire... I’m getting goosebumps thinking about it, and getting really actually quite...
there’s been nothing that I can think of like this before that’s properly Aboriginal led.
No white policy people were involved, it was completely Aboriginal-led.

Braedon added that the technical advisors “worked with the facilitators” to give answers
“when a tricky question come up”. Melissa Clarke remembered how “we all went through”

the draft record of meeting at the end to make changes and agree.

Nevertheless, several people I spoke with offered critiques of the process, and many
described a general distrust of government-appointed and sponsored processes. One critique
was that the process was not culturally or democratically representative. As Lidia Thorpe
described, “the Referendum council was established by the government, as per usual, picking
who decides for us”. A second critique was that the agenda appeared to be fixed and so not
everyone was heard. For example, Hobart Dialogue Co-Chair Rodney Gibbins recalled
feeling constrained by being told, “no, these are the questions we want you to say, this is the
discussion we want you to have”, and considered that “we were being dictated to and given a
direction from the very beginning”. Aunty Josie Crawshaw noted the government-appointed

Council members and suggested that “it’s been workshopped how the outcome will come™.

Four people present at Dialogues described a presentation by Council member Noel

Pearson on strategy. They said he explained his rationale for the Voice proposal, that it was
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supported in discussions with non-Indigenous constitutional conservatives and that a
referendum proposal had to be aimed at conservative support. Karel Williams said, “Noel
Pearson went around to these Dialogues saying, ‘it’s the conservatives who are going to

299

support this’”. Yingiya Guyula remembered being told that there were “two doors”, with the
Treaty door second. Before being able to get there, the constitutional change door had to be

opened through Voice, even if this meant going through a difficult referendum. Aunty Josie

Crawshaw described Pearson’s approach:

He argued and sold and cajoled, and beat the hell out of every Dialogue, of selling,
“yes, it [referendum] is the harder door”. But he believed that we didn’t have to worry
about the rest of Australia and Aboriginal people. That he knew in his heart that we
had to corral the conservatives.

In terms of the outcomes of the Dialogues, in most or all, attendees engaged in truth-telling
early on, with an open plenary on the first afternoon where they aired grievances and
challenged the legal system. Some described it as a day of “venting”, or anger. Delegate Sean

Gordon described:

[I]t was robust, there was anger, there was frustration, there was disappointment, there
was hurt. A whole range of emotions played out on the first half-day. Because it was
the first opportunity for people to come out and vent their frustrations, talk about their
problems, try and articulate what they believe is the solution.

Several attendees expressed frustration at non-Indigenous knowledge of or willingness to
engage with colonial history, describing it as something that limited the options available for
reform and their likelihood of success. Although it was not one of the six constitutional
change options, truth-telling became prominent in the records of meeting, and the Council

reported that it was supported at every Dialogue. I return to truth-telling in Chapter Nine.

The symbolic statement of acknowledgement, however, was clearly rejected, despite
its popularity with politicians and the Australian public. Melissa Clarke remembered it was

“overwhelmingly rejected” and “there was no-one who supported symbolism™ in her
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Dialogue. There was a common view that any constitutional recognition needed to be
substantive. The two options with the most support were Treaty and Voice. But most

dialogues supported a package of reforms, endorsing several of the options.

The technical advisors prepared a summary of the outcomes from each Dialogue
(Appleby et al., 2018: 3-4). This table was presented to Delegates at the Convention and in

the Final Report (Referendum Council, 2017a: 15, with letters overlaid for clarity):*3

2.1.3 Outcomes

The reforms that emerged from the Dialogues with the highest level of support across the country
were the Voice to Parliament, Agreement-making through Treaty and Truth-telling.

The Dialogues’ responses to the reform proposals, as recorded in the Records of Meeting, are
evidenced in the table below. Truth telling is not an option in the table as it was not in the Referendum
Council’s Discussion Paper. However it was unanimous at every Dialogue.

Prohibition
Head of Power on Racial
Discrimination

Statement of
Acknowledgement

A Voice to Agreement-
Parliament Making
Hobart
Broome
Dubbo
Darwin
Perth
Sydney

Melbourne

Cairns
Ross River
Adelaide

Brisbane
Thursday Island

Canberra

B Eendorsed

I Not endorsed
771 Inconclusive
1 Not recorded

28 Regarding the “not recorded” boxes, not every Dialogue’s record of meeting indicated an outcome on each of
the proposals.
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Some delegates noted this table was only the Council’s summary, not revealing how
far each Dialogue got on detailing, ranking, or voting on each option. As can be seen, Treaty
(“agreement-making”) was widely endorsed, although it meant different things to different
attendees. When reflecting on it later, a small number of delegates suggested that this table
underemphasised their Dialogue’s prioritisation of Treaty and Truth, and that Voice was
subsequently over-emphasised.?’ However, Aunty Pat Anderson recalled that a small number
of delegates did hesitate about including Treaty, because of their local arrangements already
in place, negotiations already underway, or because, as Thomas Mayo said, “it’s exhausting,

as well. And they didn’t feel they were ready for a Treaty”.

The Dialogues concluded on 10 May 2017. The Council intended that the Convention
would then “bring together the outcomes from the Dialogues in order to arrive at a
consensus” (Referendum Council, 2017a: 22). For this purpose, the Council, assisted by the
technical advisors, produced a document called “Our Story” for Convention delegates
(Appleby et al., 2018: 3-4). This contained a synthesis of the Dialogues’ key themes.*° It
presented a chronology covering traditional law and sovereignty, colonial invasion,
resistance, mourning, activism, the land rights movement, and the need for Makarrata or
Treaty processes.>! It then listed ten “guiding principles” distilled from the Dialogues, linking
them to past statements and petitions and to international legal standards, to be considered at
the Convention (National Indigenous Australians Agency, 2023a: 92, Referendum Council,

2017a: 22). It presented the “Outcomes” table above, and the following table, as an

2 See Chapter Five on this and Chapter Seven on Treaty generally.

30 On 10 March 2023, a 26-page combined document including the one-page Statement, nineteen pages of “Our
Story”, and six pages of implementation roadmaps was released along with the Dialogues’ redacted records of
meeting after a Freedom of Information request. The “Our Story” part had already been reproduced almost
entirely in the Council’s Final Report (National Indigenous Australians Agency, 2023a: 87-106, Referendum
Council, 2017a: 16-32).

31'See Chapters Three and Seven regarding the contested use of the Yolnu word Makarrata.
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assessment of the options, assessed against the ten guiding principles recorded in the left-

most column (Referendum Council, 2017a: 29, with letters overlaid for clarity):

Statement of Prohibition A Voice to Agreement-

Parliament Making

Head of Power on Racial

Acknowledgement e
Discrimination

Does not diminish
Aboriginal sovereignty
and Torres Strait
Islander sovereignty

Involves substantive,
structural reform

Advances self-
determination and the
standards established
under the United
Nations Declaration
on the Rights of
Indigenous Peaples

Recognises the status
and rights of First
Nations

Tells the truth of history

Does not foreclose on
future advancement

Does not waste the
opportunity of reform

Provides a mechanism
for First Nations
agreement-making

Has the support of Flrst
Mations

Does not interfere
with positive legal
arrangements

Bl Mmeets principle
I ooes not meet principle
1 inconclusive

“Our Story” then summarised the three reform options most endorsed by the

Dialogues: Voice, Treaty, and Truth.

IV. THE NATIONAL CONSTITUTIONAL CONVENTION

From 23 to 26 May 2017, the Council held the National Indigenous Constitutional
Convention at the “Ayers Rock Resort” in Yulara, a commercial tourist resort, near Uluru in
Central Australia. It invited the ten elected delegates, two Co-Chairs, and five local Working
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Group facilitators from each Dialogue to attend (2017: 113). A total of around 250 people
attended, but most attendees described these seventeen from each Dialogue and the Canberra
Information Day as the Convention’s “delegates”. One document lists 257 people attending,
including 201 delegates, of whom up to 123 were elected.>* Many of the roughly 56 non-
delegate attendees were there in various formal capacities, including Council members, a
logistics team, technical advisors, Prime Minister and Cabinet liaison, and the National
Congress Co-Chairs. A small number of other Indigenous individuals were invited directly by
the Council. A small number of non-Indigenous people were also onsite, including
Referendum Council Co-Chair Mark Leibler and three of the lawyers invited by the Council
as technical advisors (Appleby et al., 2018). Separately, a group of at least twenty Indigenous
individuals made their own way to Yulara and sought entry to the discussions, mostly

camping at the Yulara campground.

Although not mentioned in the Council’s report, many Convention attendees
remembered the 23 May 2017 flight to Yulara as a highlight of the process. The Council
chartered a Virgin Australia plane to fly all delegates together from Warrane/Sydney to
Yulara, which some referred to as the “Black Virgin”. Several attendees recalled that the
Aboriginal flag was flying in place of the curtains between business and economy, and that

the entire crew were Indigenous. Ross Williams said:

Mate, that was the biggest spin-out of my whole entire life. ... It was one of the most
beautiful moments of my life. Being in a plane full of blackfellas. You know, we all
yakked on, and laughing, and carrying on like chooks. And having the bestest time,
you know.

32 A table released in June 2023, titled “National Convention Attendance”, defines “Regional Dialogue
Delegates” in this way, suggesting that there were 257 total invited attendees, of whom 201 were such
“delegates”. Of these 201, up to ten were elected by each Dialogue, and three by the Canberra Day, for a total of
up to 123 elected delegates (National Indigenous Australians Agency, 2023b: 3-5).
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Rod Little called it “one of the magnificent feelings I’ve ever had, you know? Just, flying
high with the mob! [Laughing].... It was one of those moments in time that, you’ll probably

never see that again. Yeah. But it was pretty awesome”. Melissa Clarke similarly recalled:

I remember us being flown. ... the flight attendant was just like, “you mob are doing
us all proud”, and “the hopes for the future of our children and families”, he’s crying
around on the speaker there...

Person K1J similarly recalled that one of the crew members on the intercom was “just proper,
just talking Aboriginal slang the entire time”, and before everyone disembarked,
encouragingly said, “you guys are here for a really important purpose. I just hope you know

we’re all cheering you on”. They further commented:

[I]t was just this really emotional plane flight. Also, to have a plane full of blackfellas
with the Aboriginal flag was just epic. [Laughing]. So, yeah... that was one of the
most fun experiences ever.

As with the Dialogues, there was much excitement about having a space created by
Indigenous people, for Indigenous people, to make decisions for themselves. Participants
used emotional language, suggesting they were focused not only on the fact of gathering, but

who was gathering and how they felt and expressed a shared identity.
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National Congress of Australia’s First Peoples Co-Chairs Rod Little and Jackie Huggins on
the charter plane to Yulara (supplied: Rod Little).

The opening ceremony was held by at the nearby Mutitjulu Community at sunset on
the first evening. Mutitjulu is a closed access Aboriginal community within Uluru-Kata Tjuta
National Park, home to Anangu Traditional Owners and about 25 kilometres from Yulara.

Megan Davis later described the ceremony:

At the opening ceremony, held at Mutitjulu, people from Arnhem Land and the Torres
Strait, and Anangu men, the traditional owners of the land that the Convention was to
meet on, performed three ceremonial dances (Davis and Williams, 2021: 140).

The first of those three groups to dance, a Gumatj Yolgu delegation from North-East Arnhem
Land, included a Gurtha (fire) dance. Djunga Djunga Yunupingu, speaking for his brother

Yunupingu, a Council member who could not attend, explained:

The fire that we have brought to you in our ceremony has the energy and the power to
show who we are and where we come from. The tongue of the fire speaks through us
and the sparks that fly show us the way forward. It gives us the power and identity of
who we are. It lights up the life that is in us. It tells us that, no matter what happens to
us, we are in ourselves strong and unbreakable. Our fire was lit by our ancestors and
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lives through our song and our dance. And this gives us power and we seek to give
that power to you (Gordon, 2017).

Torres Strait Islander dancers followed with a Baidam (shark) Constellation dance, and
finally a local Anangu group replied with a Kuniya Liru (snakes) dance, representing a story
significant to Uluru, a ceremony Thomas Mayo later described as “the spiritual highlight of
my life” (Mayor, 2019: 40). As Mudburra and Wagadagam journalist Natalie Ahmat reported
on television that evening, “often, when we think of opening ceremonies, we think of a lot of
formality and a lot of speeches. Well, there was none of that... What we did get to experience

was three beautiful dances” (National Indigenous Television, 2017 at 0:45).

Attendees watching Torres Strait Islander dancers at the opening ceremony at Mutitjulu
(supplied: Karel Williams).

Many attendees recalled that some local Anangu people attended the Convention,
while noting that Mutitjulu Community, the town beside Uluru which is home to Anangu
people, and Yulara, the nearby location of the commercial Ayers Rock Resort, are culturally
distinct places. The communities do not always work together and few, if any, Anangu
people were directly employed at the resort. Aunty Pat Anderson said that Anangu people
were conscious of hosting Aboriginal people from across Australia on their Country, and that

“they felt quite a big responsibility for that as well”. One Central Australian delegate, Person
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PX, described Mutitjulu Community member Sammy Wilson as having a significant role,
including welcoming the Convention delegates at Mutitjulu: “he was heavily involved in that
whole meeting”. Karel Williams remembered that “we’d worked very closely with the
Mutitjulu Community. They were very happy for the Convention to take place there”. Many
attendees described how Anangu protocols influenced discussion, including respectful
engagement, working together to find a consensus, no swearing, and not walking on Uluru

when visiting.

Discussions began on the second day. In the main conference room, “enormous
Aboriginal and Torres Strait Islander flags were hung from roof to floor” (Anderson and
Davis, 2023: 130). Only those invited to Yulara were allowed into that main room, while a
live-stream feed was set up in a secondary room for non-delegate staff and other interested
Aboriginal or Torres Strait Islander people (Anderson and Davis, 2023: 130). However, those
who had made their own way to Yulara sought entry to the discussions and there was a
dispute about exclusivity. Eventually, they were allowed into the main room but were asked
not to speak in the discussions. Gwenda Stanley, a delegate, recalled calling them in and
exchanging written notes in order to speak for them. Five of the technical advisor team from
the Dialogues attended, two Indigenous and three non-Indigenous (Appleby et al., 2018: 4).
A few attendees mentioned the presence of the non-Indigenous lawyers. But it was generally

agreed that it was very much an Indigenous-led and attended process.

For the bulk of the first days of the Convention, representatives from each Dialogue
presented their own Dialogue’s record of meeting to the rest of the attendees. Delegates were
given printed copies of their own Dialogue’s record of meeting, as well as the Council’s “Our
Story” document. Marion Scrymgour commented that “everyone was given what [record]
came out of their state and territory”, and she described the Convention as “two days of

wrangling” based on “pulling apart” and discussing those documents. Melissa Clarke recalled
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that “our most important mandate was to take those discussions, and the views, and the
aspirations, and the challenges, of the Dialogue that happened in Adelaide to Yulara™. Peta
Braedon recalled how Northern Territory delegates met in advance so that “we were on the
same page”. David Collard remembered that Western Australian delegates coordinated,
“respecting each part of the Country but being unified”. During the discussions, delegates
broke up into Dialogue groups and other break-out groups to consider the different
constitutional proposals. Young people had their own break-out group. Person PX
remembered it as “all very carefully considered, with really good communication and

transparency in terms of reporting back to everyone who was there”.

The large Aboriginal flag on the side of the main Convention room
(supplied: Karel Williams).

On the afternoon of the third day of the Convention, a group walked out of the
meeting in protest (“the Walk-Out”). Outside, they gave a press conference outlining their
concerns to NITV media. Delegate Lidia Thorpe gave a statement she had drafted with the
group. However, people I spoke with gave differing accounts of what happened. It began
when some attendees, who were not supportive of the Council’s process or the direction

things were going in, staged a protest in the main room. They then walked out and left the
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Convention. One or two others joined them outside. Among the people I spoke with,
estimates of the number of delegates in the group ranged from five to 20, and the total group
size from 20 to 40. The most common estimates were seven delegates, along with 20 to 30
non-delegates, comprising most or all of those who had made their own way to Yulara

campground.

The Walk-Out group’s concerns were both procedural and substantive.>®> They
criticised the representativeness of the agenda and said their voices were not heard. They
claimed Council members controlled proceedings too much, promoted their own preferred
strategy despite being unelected, and limited the time for open discussion among elected
delegates. For example, Robbie Thorpe stated that he and others had come with a “Treaty
justice” mandate, but “they didn’t want to hear it. So, we walked out”. Lidia Thorpe said it
was Aunty Jenny Munro who made the decision to leave, since “they’re shutting us down at

every corner’.

There had been substantive disputes, particularly about the prioritisation of
sovereignty and sovereign treaties. As delegate and Walk-Out group member Gwenda
Stanley said, “at the end of the day, if they’re not talking about land rights, restitution and
reparatory justice, and the genocide of this Country, well, it’s irrelevant to us”. In her view,
this and all government-sponsored consultations were the wrong way around, focusing on
how Western systems could acknowledge Aboriginal and Torres Strait Islander peoples,
rather than vice versa. Such approaches become “all these little band-aid solutions”. I further

discuss the group’s reasoning and later reflections in Chapter Five.

Some of the Walk-Out group subsequently rejoined the meeting. The small number of

people who commented on it thought that a majority, but not all, eventually went back in and

33 These comments are based on interviews and contemporary comments to media (e.g. Blanco, 2017).
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apologised, and that some, but not most, even went on to sign the Statement. But some did
not go back in. Some reported being threatened outside the Convention. Lidia Thorpe said
that after the Walk-Out, “I and another black woman were threatened with tribal punishment.
And we were told that we weren’t allowed back to our hotel”. So, they stayed in a tent
overnight before leaving Yulara. Gwenda Stanley supported this account, and both of them

described their experience as traumatising, threatening, and disrespectful.

When reflecting on the Walk-Out, other attendees mentioned cultural protocols,
representation, and safety. On one side, the protest had broken Anangu protocols for the
meeting, and on the other side, the Convention’s process had suppressed each nation’s right
to speak for itself. Others mentioned divergences of strategy. While there were many
commonalities between the group and supporters of the eventual Statement, there were key

differences about incrementalism and pragmatism.**

The vast majority of attendees stayed, however, understanding Voice, Treaty, and
Truth to be the consensus outcomes. Marion Scrymgour viewed the Walk-Out as inevitable,
but thought its size was overstated. Peta Braedon saw it as “a robust discussion” and “the
typical colour and movement you get with large groups of people coming together with

different views”.

V. THE STATEMENT FROM THE HEART

After the Walk-Out, on the second-last evening, the Convention developed a plan to draft a
statement. Some viewed this as a natural outcome, which could reach a wider audience than a

government report. As John Locke commented, “there had to be a statement, in my mind”.

34 I return to these debates about the Walk-Out in Chapter Six.
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A group formed to help draft a statement overnight for presentation to the main plenary on
the final morning. According to Jennie Gordon and Gemma McKinnon, the group included
Council members Aunty Pat Anderson, Megan Davis, and Noel Pearson, one person chosen
by each Dialogue group, some of the technical advisors, and some youth voices.>> Anderson

described it as a group of about fifteen people, that dwindled as it went past midnight:

[T]here was a core group that stayed from the beginning to the end. And they did
work all night. But they put that statement together from what we heard and recorded
from the various Regional Dialogues. So, that’s how it came about.

Others also described it as an effort to capture the sentiments expressed through the
Dialogues and endorsed at the Convention. Some expected it to be quite short or direct and
factual, like the Dialogues’ records of meeting. Gemma McKinnon said, “I don’t think that
anybody thought, ‘oh yeah, let’s send our best poet in there’”. McKinnon called it “a rag-tag
bunch of people, sitting in there with Noel, Megan, and Aunty Pat”, including one unnamed

Walk-Out group member.

The document they drafted, reproduced as Figure 1, was a one-page statement with
twelve paragraphs, entitled “Uluru Statement from the Heart”.%¢ It discussed Aboriginal and
Torres Strait Islander sovereignty and the need for structural reform. It called for a Voice in
the Constitution. It also called for both truth-telling and agreement-making processes, to be
overseen by a “Makarrata Commission”.*” It concluded, “we invite you to walk with us in a

movement of the Australian people for a better future”.

35 The technical advisor team described having facilitated this meeting in Appleby et al. (2018: 4).

36 While the Statement was titled “Uluru”, subsequent debate has questioned whether the name of the sacred
place, “Uluru”, was used appropriately and with permission (Lindsay, 2017). Person PX described how
Mutitjulu Community member Sammy Wilson “attended that meeting and gave permission for the Uluru
Statement. And he worked that through with... his family at Mutitjulu”. Thomas Mayo wrote similarly that
Wilson and his family decided “to give the name ‘Uluru’, to the Uluru Statement from the Heart” (Mayor, 2019:
227).

37 Makarrata had been described by the Council in the “Our Story” document as “another word for Treaty or
agreement-making” and “negotiated settlement” (Referendum Council, 2017a: 21; 55).

135



The Statement contained four italicised quotations.*® Three are Australian phrases: “a
rightful place” from a 1972 speech by former Prime Minister Gough Whitlam, “the torment
of our powerlessness” from anthropologist W.E.H. Stanner in 1959, and “the coming together
after a struggle” as a definition of the Yolnu Makarrata process, attributed to Yunupingu’s
2016 essay “Rom Watangu”.?* The fourth quote, on defining sovereignty, is from Vice-
President Fouad Ammoun, of Lebanon, in his separate opinion in the International Court of
Justice’s Western Sahara Advisory Opinion (1975), and had been referenced by the High

Court of Australia in Mabo (No 2) (1992).

During discussions on the Convention’s final morning, Thomas Mayo spoke and
“sought to inspire solidarity” (Mayor, 2019: 42). Council member Megan Davis read out the
Statement to the plenary. Many attendees remembered Davis’s reading and cherished the
moment. Several described crying and cheering during a standing ovation. Person DH said, “I
can honestly say that that room erupted. ... There was that sense of... unity, and purpose, and
elevation, and commitment”. Melissa Clarke used the same expression, “the whole room just
erupted”, and described “real celebration”. David Collard recalled that while “I’m a pretty
tough old guy”, in that moment, “it was overwhelming” and “I was in tears. That’s what it
means to me”, after “being an advocate for so long, trying to change things in Australia”.
Doyen Radcliffe called it “magical” and a “very powerful moment” where “the hair stood up
on your back”. Jennie Gordon also called it “such a magical place to be” and said, “you could
actually feel the strength of the Land, coming through the building” in that moment. Suzanne
Thompson described the sense of relief in the room, and how it “captured everybody’s heart,

spirit, and soul in that moment”, especially after the tension the day before. There was

38 The Council later provided references for the quotes in its Final Report (2017a: copyright page).

39 The Yunupingu quote may be a paraphrase, and does not appear in that essay as reproduced by the Council
(2017a: 53-64).

136



universal acclaim among people I spoke with, regardless of their other views, that it was a

beautiful statement.

Things moved quickly in the following moments. The late Uncle Sol Bellear called
for the group to endorse the Statement in full. Several people remembered there being a show

of hands shortly after. Sean Gordon described it:

[T]he most important piece was that the majority of the people stayed in that room
[and] unanimously supported the Uluru Statement. There was not one dissenting
person... who sat in that room. And so the people sat in that room, they said, “those
for?”. Everyone voted in support. “Those against?”. No one.

The acceptance of the Statement was faster than expected. Jay Kickett described the moment
as “pretty unified”, and that despite having two hours on the agenda for discussion, “it might
have taken fifteen minutes... twenty minutes. Very little time, considering what it was. ....
you probably think, ‘never gonna happen’. But, yeah. It came about relatively easy”. Person
K1 said, “everyone was just like... ‘yes, there’s nothing we wanna change about that, and it’s

awesome’”. Person DH described it as a good surprise: “it was like ‘oh, shit, [laughs], we’ve

got this free time now’. We’ve accelerated the process. And isn’t that a great thing?”.

Some delegates later expressed concern that the Statement had not been written or
edited by the whole group and thought that its speedy acceptance was a mistake. Rodney
Gibbins called it a “rush of blood” and that Council members “shut down the meeting”.
Aunty Josie Crawshaw said the Council “didn’t want a debate on the Statement”. Suzanne
Thompson considered the move to a show of hands as “classic manoeuvres to get consensus”.

Ross Williams liked the Statement, and signed it, but not the process:

I liked the principle of it. I just didn’t necessarily feel comfortable with some of the
language, or the way it was — I felt, sort of, in a way, controlled. ... I didn’t have a say
in any one of these single words. I had to accept it. ... And it was never facilitated, or
never put up, discussed. It was a fait accompli. And that really pissed me right off.
Cause you’re saying you want Indigenous people to have a voice, in this.

I discuss participants’ criticisms of this process further in Chapter Five.
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Nonetheless, most participants fondly remembered the celebrations. A photograph of
the full plenary at the conclusion of the Convention shows a large gathering, with many
waving, and many more standing with a raised fist — a long-standing symbol of Black Power

and solidarity in Indigenous Australian activism (Referendum Council, 2017b).

Although the Statement’s words were agreed that morning, some of the delegates put
further work into its presentation. The text was published online and given to media straight
away, but a larger physical version, inset in artwork on canvas, was created shortly after. The
previous evening, delegate Rachel Perkins had acquired a large canvas and materials from
local Anangu corporation Maruku Arts (Mayor, 2019: 8). She marked out in pencil three
spaces: a central rectangle for the Statement to go in, space for signatures around that, and a
larger space for artwork around that. The decision to present it in this format was a “bit

organic”, according to Aunty Pat Anderson.

The Statement canvas after the signatures, and before the painting and a copy of the
Statement’s text were later included (Calla Wahlquist/The Guardian Australia,
with permission).

Attendees were asked to sign their name and their mob or Country. Everyone present

was able to sign, including delegates and non-delegate attendees. As Aunty Pat Anderson
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said, “well, we would expect them. We couldn’t say, ‘you’ve been working with us, then you
can’t sign’. ... Who would say ‘no’ to the staff members?”. Once it was signed, Perkins took
the canvas to four local women artists from Mutitjulu Community, led by Rene Kulitja, who
painted important traditional law stories from Uluru around the canvas. They wrote “Uluru-

ku Tjukurpa”, referring to “the traditional stories of Uluru” (Mayor, 2019: 12).40

This canvas, addressed to the Australian public, was reproduced earlier as Figure 2.
For many, this is the version they refer to as “the Statement”. Many delegates later
commented that the use of local traditional artwork echoed the Yirrkala Bark Petitions

(1963/68) and the Barunga Statement (1988).

Rod Little signing what became the Statement canvas (supplied: Rod Little).

The closing ceremony was held at Mutitjulu Community later that day, and the
Statement was read out again there. Some attendees described this ceremony as a cultural
highlight. Mutitjulu Community member Sammy Wilson gifted Council members traditional

wooden implements, “a Piti, Tjutinypa and Tjara”, to encourage them to carry forward the

40 “Tjukurpa” has a complex meaning, and I discuss this and the cultural significance of the Statement’s artwork
in Chapter Six.
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Statement’s message (Anderson and Davis, 2023: 146). Walk-Out group member Gwenda
Stanley reported that the group did not attend. Thomas Mayo told me the ceremony was

spiritually significant:

And then going to Mutitjulu, that community, close to Uluru. And with Uluru in the
background in the evenings, you know, changing colours. The different dancers,
Torres Strait Islanders as well, the Yolgu. And then the spiritual endorsement of the
Uluru Statement for the cultural endorsement, happened that evening after the
endorsement within the Convention hall.

Mayo also wrote of “jubilant celebrations that went into the early hours of the morning”, and
said while singing and playing music together, “we were all on cloud nine” (Mayor, 2019:
43). Delegate Marion Scrymgour described the closing ceremony and the Torres Strait
Islander and Gumatj (Yolnu) dances: “that’s where... your goosebumps and your hair stands

on end. ... it was the most spiritual and cultural experience I’ve ever had”.

While I describe delegates’ reflections on the process and the substantive issues in

Chapter Five, here I elaborate on what achieving the Statement meant to them.

When asked in conversation with me six years later to reflect on what the Statement
meant to them, attendees generally recalled excitement and enthusiasm about the Convention
and particularly about it being Indigenous-led. Many had been excited to be part of
something big, and to have been there even for the disagreements. Several people said they
brought a mandate from their wider Dialogue group, from their home community, or both.
Many called it a “good”, “humbling”, or “powerful” experience. Melissa Clarke said, “it was
the best thing I’ve ever been involved in” and was “incredible”, being “this massive moment
in time that was going to progress this movement”. Peta Braedon said, “I felt incredibly
honoured, I suppose, to be part of that”. Several described simply being present with so many

strong advocates and meeting others from different language groups as a highlight. As Erica
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Smits put it, “I was just more excited about seeing all the different Countries, like, all the

different nations”.

Signatories celebrated finding consensus. They were clear that any constitutional
recognition needed to be substantive and empowering. As Karel Williams said, “everyone
was very clear that we don’t want poetry in the front of the Constitution”. Aunty Pat
Anderson believed the sentiments in the Statement came from the analysis of what attendees
had said through the process, “and we just pulled it together”. Person KJ described of Voice
and Treaty, “no one really fought hard for anything that wasn’t on the list. It was pretty clear
that there were two reforms”. Participants described the various elements of the Statement as
a package deal, and almost no-one discussed Voice in isolation. Delegate David Collard
warned of the risk of not seeing that whole: “other people who read it, they just want to take
bits and pieces out of it and use that. Because they just don’t get it, because it doesn’t mean

anything to them”.

Attendees generally agreed the Statement was a good and accessible length, which
still managed to contain layers. Many people had specific parts of the Statement which were
their favourite, or which they took issue with. It was accepted, even among those who did not
sign, that the Statement was beautiful and well-written, and many had strong feelings about

it. Peta Braedon’s description encapsulated what several attendees said:

It’s a very moving, and very reasonable, statement and gift. Offering. ... And very
skilful. How do you put something that is really complex, but also so very simple, into
something that touches, that makes an impact? ... This Statement is a gift, you know.
It’s showing a vulnerability, and a willingness, to show part of yourself, and in doing
s0, inviting somebody else to share something back.

Many delegates spoke of the relationship between the Statement and previous petitions,
particularly the Yirrkala Bark Petitions (1963/68) and the Barunga Statement (1988), which

similarly framed rights advocacy with traditional painting. They noted, however, that those
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petitions were made to government and ended up being stored away. As Jennie Gordon said,
“this is our gift to the people of Australia”, a Statement addressed to the public and not
handed over to government to avoid the fate of being kept “in glass cabinets”. Several
participants expressed deep frustration with having had to make the Statement in the first

place.

Many still had deep hesitations, particularly about the process used and the political
next steps, which I discuss in Chapter Five. But most were glad to have agreed on a package
deal which reflected many of their goals. In terms of the outcome, the most common position
was best expressed by delegate Erica Smits. Treaty and the rights of each nation to their own
representation and self-determination were the common priority of many delegates. But once
reassured that constitutional change through a Voice was compatible with those goals, and it

could all be in the Statement, there was widespread support:

So, once I understood that, once I knew that if we go and get ourselves in the
Constitution and go we down the Voice [path], it’s not gonna knock us out for
treaties, I was like, “yep. I’'m, okay, I think we should have everything.”

VI. CONCLUSION

About 90% of the people present at the Convention, and about 97% of those officially
invited, supported the Statement. This was a remarkable result. Council member Noel
Pearson later stated, “I doubt that any polity in any community in this country has achieved
the breadth of unanimity as our people achieved at Uluru” (Pearson, 2018 at 17:45).
Anderson and Davis (2023) later described it as a “unanimous”, “consensus”, and

“overwhelmingly endorsed” result (inside cover; 22; 146). While I discuss participants’

reflections on this in the following chapter, some things are already clear.
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Emotions in the process of collective action were important, as reflected in three
aspects of the Convention: the plane journey on the way to Yulara, the ceremonies at
Mutitjulu, and the acceptance of the Statement on the final morning. This was not an
outward-facing performance of Indigeneity, because these aspects were not included in the
Council’s report or put to government, and the flight and Convention room were private.
When referring to all of these, many participants described collective feelings. They
described the plane journey as “emotional”, “beautiful”, and “fun”. They described the
ceremonies as “spiritual”, “cultural”, and giving “goosebumps”. In the moment of the
Statement’s acceptance, the room “erupted”, with feelings of “elevation” and having “heart”,

or in the view of some, a “rush of blood”.

The in-person element was key. Of course, Indigenous peoples have long used new
media and technologies for broadening solidarity and advocacy (Landzelius, 2006, Alia,
2010). The Council did conduct parallel consultation with the broader Australian community
via online and telephone surveys, which found support for all of the options, and digital
engagement through a website and social media channels (Referendum Council, 2017a: 33-
5). But they found digital engagement to be polarised and largely unhelpful, “mostly limited
to people with extreme views, including those making racist comments, or expressing a
singularly pro-sovereignty view” (Referendum Council, 2017a: 122). The bulk of their report,
and their constitutional recommendation, was based on what happened at the Convention, an
offline process featuring an in-person gathering, paper documents, local organisational

knowledge, scribes, speeches, and emotional expression.

These feelings, however, were also related to broader issues. Participants described
pressure to get an outcome, given their awareness of the rarity of the event. As John Locke
said, “there had to be a statement”. The Convention created a sense of purpose,

interdependence, and collective action. “Jubilation” came after that action was achieved. The
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overnight drafting group had created a compromise which could be described as an
“integrative solution”, an outcome where each side maintains what is most important to them
but compromises the most on what is important to the other (Aronson et al., 2007: 302).
Council members and those prioritising politically feasible constitutional change agreed to a
Statement with a much broader package, while many who prioritised stronger changes, like
Treaty, signed up to the Voice proposal and tempered language like “agreement-making” and

sovereignty “co-existing” with the Crown.

Psychologists observe that finding integrative solutions is difficult, especially in
circumstances of high stakes or distrust (Aronson et al., 2007: 302). It appears that the
deliberative process the Council chose assisted in this. The Statement’s emphasis on
sovereignty, Treaty, and Truth seems to have resulted from the Dialogue process, which
helped to identify their fundamental importance in a way previous processes had not. The
extensive literature on deliberative democracy emphasises the benefits of structured
deliberative processes with capped-number groups, or “mini-publics”, reflective of the
community (Fishkin, 2009, Bachtiger et al., 2018, Lafont, 2020). Such models can help to
break through distrust of government representation and find practical reforms on difficult
policy matters (Fishkin, 2018b). In fact, the Council’s process did not appear to follow a
standardised deliberative model. For example, James Fishkin’s popular standardised model of
deliberative polling depends upon elements the Council did not seem to use, including
random sampling of a population to choose participants, balanced briefings on the competing
arguments vetted by a stakeholder (non-expert) advisory group, the ability to hear and
interrogate competing experts for and against proposals in the plenary sessions, and

confidential evaluation of final opinions (Fishkin, 2018a).

Even in a standardised form, deliberative processes have been described as exclusive

and at risk of being seen as undermining open democracy (Hammond, 2025, Drake, 2021),
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underemphasising difference (Martinez-Bascuiian, 2016), and not necessarily facilitating
Indigenous rights to self-determination (Hébert, 2018, Wood, 2023: 13). Whether they help
improve perceptions of legitimacy also depends upon whether their recommendations are
followed (Germann et al., 2024). While the Council had reasons for some of its decisions, the
process did attract criticism. Although participants generally did not frame their comments in

terms of deliberation, they were sensitive to all of these issues, as I discuss in Chapter Five.

Most delegates wanted to come together despite many having hesitations about the
process. Of central significance was a sense of collective identity. The plane was special
because it was full of “blackfellas” with their flags. The event was special because of who it
was run by and who it was for. The “Our Story” document and the opening of the Statement
were clearly grounded in cultural norms and descriptions of relations with the Land. The
Statement advocated “walking together”, a key part of Graham’s cultural description of
balance and consensus-building. Jennie Gordon said of the moment the Convention accepted
the Statement, “you could actually feel the strength of the Land, coming through the
building”. The Statement also reflected shared superordinate values and goals like
sovereignty, Treaty, and self-determination. But these were often described as aspects of
participants’ identity as Aboriginal and Torres Strait Islander people. Emotion in a collective
action context helped emphasise this identity. Characterised this way, the Convention
exemplified three important aspects of solidarity discussed in Chapter One: a collective
identity which transcends differences, collective action in a situation of interdependence, and
collective feeling in the gathering. Perhaps one of the reasons the Convention achieved a

near-consensus outcome was having the unusual combination of all three.

The impacts of a sense of cultural identity and collective feeling, particularly the
latter, do not always outlive the contexts in which they arise and are emphasised. The groups

and processes that followed the Statement did not work as well, as I describe next. Some of
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the sense of solidarity which facilitated collective action at the Convention dissipated.
Operationalising the Statement into a political campaign, aimed at convincing politicians and
then the general public to support the Referendum, required a shift to an external-facing
political focus, and from a large gathering to dispersed groups. The contrast between the
Convention and subsequent activities shows that while some identities may be relatively

constant, the collective feelings and actions which emphasise them can be context-dependent.
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CHAPTER FIVE

ULURU PART TWO -

REFLECTIONS AND THE ROAD TO THE REFERENDUM
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I. THE AFTERMATH OF THE CONVENTION

A. The Roadmap Ahead and the Working Group

The endorsement of the Uluru Statement at Yulara and its presentation at Mutitjulu were not
the only things that happened on 26 May 2017, the final day of the Convention. There was
still the question of moving forward. According to Aunty Josie Crawshaw, that afternoon,
Thomas Mayo presented a ‘“Makarrata Roadmap” document with the Indigenous Steering
Committee’s support, which delegates passed by a simple show of hands. The document,
publicly released in 2023, seems to have been prepared by the Committee. Across six pages
of text and flowcharts, it sets out a complicated series of steps which would lead to Voice,

Treaty, and Truth (National Indigenous Australians Agency, 2023a: 107-12).

According to the Roadmap, an elected “Makarrata Roadmap Working Group” would
meet with the Referendum Council and jointly convey the Statement to politicians on 30 June
2017, at the conclusion of the Council’s work, before embarking on a two-year program of
advocacy. According to this timeline, a Voice would be established first, but Treaty and
Truth would immediately follow (National Indigenous Australians Agency, 2023a: 110-2).
The working group would lobby politicians to develop a more detailed roadmap towards
Voice, including details of legislation and “the specific wording of constitutional reforms”.
They would bring this roadmap to the August 2017 Garma Festival for Statement signatories
to endorse. They would then lobby Parliament for two bills. The first would be a Voice Bill,
to establish a First Nations Voice body after a process of regional dialogues, buttressed by a
successful referendum. The second, a Makarrata Commission Bill, would create a Makarrata
Commission, also designed by regional dialogues. This Commission would oversee the
implementation of Treaty and Truth. For Truth, the Commission would function as a truth
and reconciliation commission. For Treaty, the Commission would operate as an “umpire”,

supervising two levels of negotiations. At the national level, the new Voice body would
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negotiate with the Parliament to establish a Makarrata National Framework Agreement,
providing national standards for local agreements. At the local level, each First Nation would

make its own local agreement with government.

However, almost no-one I spoke with six years later mentioned or emphasised this
Roadmap. Indeed, signatories had differing opinions about whether the Roadmap, and the
prioritisation between Voice, Treaty, and Truth, had been discussed or agreed. Nevertheless,
delegates did follow the Roadmap’s first stage, electing a Makarrata Roadmap Working
Group. Delegates from each of the twelve Dialogue groups and Canberra elected one man
and one woman to the group, several of whom had been Dialogue Co-Chairs. Two or three
youth members were also chosen, making 29 members in total. In addition, Council members
Aunty Pat Anderson, Noel Pearson, and Megan Davis attended the group’s meetings.
Suzanne Thompson recalled that the group was elected “to progress the roadmap forward:
these are your voices and your people to move forward”. According to Aunty Josie
Crawshaw, people generally agreed that they were to “sell the Uluru Statement from the
Heart and what those three pillars meant”. Thomas Mayo said it was to “report back in all of

our regions about what had happened at Uluru” and “be a part of the next steps”.

The Working Group first met in Warrane/Sydney in the weeks following the
Convention, and later in Victoria. Several members said it went very poorly. There was
personal conflict. Some members had personal and ideological disagreements dating back
decades. As Jennie Gordon said, some members “had this long history” from ATSIC times
and “it was really obvious, they weren’t going to be agreeable to anything”. She said it was
“very uncomfortable” and “the combination of the people who had been elected was probably

not good”. David Collard regretted the group’s fracturing:

[T]here was fractions within that Working Group... it was sad. Because I thought we
had consensus when we first joined up. But then those individuals then started
bringing their own personal issues to the forums. ...you had, oh, just, leadership woes

149



as usual. ... we didn’t need it at all. We needed to support each other; we needed to
accept each other’s differences.

Collard considered that “some of the individuals were just — wanted to lead”, and “they’d go
and do... whatever they wanted to do”, regardless of the group’s decision. Thomas Mayo
thought some members went beyond the Statement, and “had ideas... ‘actually we got it a

little bit wrong, it should be this’”.

These issues fed into disagreements about the group’s direction and the ongoing role
of the three unelected Council members, heightened by the Council apparently endorsing
Thomas Mayo to lead the group. Mayo described, “I was the first chair of that, interim chair,
basically. [ wasn’t one of the Work Group, but I brought the group together as soon as the
Convention was over and everyone went home”. As Rodney Gibbins recalled, “Thomas
declared himself as the chairperson of that group, first up. He wasn’t even elected to that
group”, something Gibbins labelled “the beginning of the downfall of what we had done at
Uluru”. The group later chose Aunty Josie Crawshaw and Suzanne Thompson as Co-Chairs
to join him, after insisting on a vote. Thompson recalled strong disagreements with Council
members. Rodney Gibbins reflected that “it was obvious no one wanted us to be there from

the hierarchy”. Jennie Gordon described the tensions:

[B]y the time we got to Sydney, it was really, really obvious within a short time,
probably two hours, that this was a disaster. ...the members of the Referendum
Council... really had a vision of where they wanted to go and how they wanted to get
there. Some of the people who had been elected... really had an opposite view. And
then Thomas was put in... by the Referendum Council, not through election from the
Working Group.

I discuss issues of representation and leadership further in Chapter Eight.

Although the Makarrata Roadmap stated that the working group would have “an
appropriately resourced secretariat”, government funding ended with the Council’s

conclusion on 30 June 2017 (National Indigenous Australians Agency, 2023a: 107). As Jay
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Kickett explained, “from the government’s perspective, there was never going to be an
ongoing process. The Council was a short-term process”. Rodney Gibbins said instead of
discussing the Statement’s implementation, the group was left asking, “how can we continue
our meetings on the smell of an oily rag?”. So, it “was starved of funds and eventually just
faded into the night, so to speak”. Thomas Mayo recalled that the group “did its best”, but
there “was no money for a campaign”. Uncle Kenny Bedford called the group “a bit of a
fizzer”. Aunty Pat Anderson recalled that “there was no outcome from either of those
meetings”, and that the group “were never gonna run a campaign’ or “raise the money”, so
other groups formed, and group members “ended up feeling aggrieved”. Gemma McKinnon

explained how these financial challenges cause divergences:

[T]he aftermath of Uluru is a... very interesting study in political movements, and...
how on earth does anybody get anything done without any money? ...using
volunteers and asking people to volunteer their time when they’re already massively
overstretched.

[TThere’s been a lot of... pandering to conservative mentalities. And a lot of what I
think most blackfellas would see as time-wasting, right, money-wasting, doing stupid
fundraising activities... But... the amount of money that has been required to do this
has simply put us in a position where we have no choice. Because nobody’s got that
cash.

I further discuss resourcing challenges and division in Chapter Six.

B. The Council’s Final Report and the Political Response

In the meantime, on 30 June 2017, the Indigenous and non-Indigenous members of the
Council presented their Final Report, after having met twice that month (Referendum
Council, 2017a: 1i; 4). The Report included the Statement in its inside cover. It did not
mention the Working Group. It recommended a Voice referendum, and a declaration of

recognition through coordinated symbolic legislation by all Australian Parliaments. It also
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noted the importance in the Statement of agreement-making and truth-telling processes, but
did not “make a specific recommendation on this because it does not fall within our terms of

reference” (2017a: 2).

The Report reproduced the “Our Story” document, the Council’s synthesis of the
records of meeting from the Dialogues, almost completely. It presented “Our Story” as the
foundational logic behind the Voice, Treaty, and Truth proposals (2017a: 29).*! The Report’s
recommendations on Voice did not perfectly correlate with the logic in “Our Story”, which

had noted:

There was a concern that the proposed body would have insufficient power if its
constitutional function was “advisory” only, and there was support in many Dialogues
for it to be given stronger powers so that it could be a mechanism for providing “free,
prior and informed consent” (National Indigenous Australians Agency, 2023a: 103,
Referendum Council, 2017a: 30; footnotes omitted).

The Council’s Report stated:

Legislation of the Parliament would deal with how the body is to be given an
appropriately representative character and how it can properly and most usefully
discharge its advisory functions.

It is not suggested that the body should have any kind of veto power (Referendum
Council, 2017a: 36).

Several signatories subsequently told me that they had understood the Statement’s Voice
proposal to be stronger than that in the Report. While most signatories accepted the advisory
specification as a necessary political reality, several saw it as undermining the Statement. To
Aunty Josie Crawshaw, “the sinking feeling of betrayal was enormous”. She added, regarding
the Convention, “what I want to put on the record, is that in those days that we were there,

and on the final day, never ever was there ever a mention that the Voice would be an advisory

41 It made two apparent amendments to “Our Story”. One was to delete references to some alternative
representation ideas for Voice, such as designated seats in Parliament or the creation of a “Black Parliament”.
The other was to remove a reference to possible financial aspects of a Treaty settlement (National Indigenous
Australians Agency, 2023a: 104-5, Referendum Council, 2017a: 31).
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voice”. Gail Beck criticised how “after they’d done more work, there was the fine print —
advisory only”, rather than having “our own chamber” making self-determining decisions.
She said, “I was at Uluru and I loved the Statement, but it changed. The heart intent

disappeared. It became bureaucracy”.

After the Statement’s release on 26 May 2017, politicians gave mixed responses. The
following Monday, Leader of the National Party,*? Barnaby Joyce, labelled the Voice
proposal as political “overreach” and “another chamber in politics” that “just won’t fly” with
Australian voters (Yaxley and Conifer, 2017). Liberal Party Prime Minister Malcolm
Turnbull suggested a Voice referendum would be “very difficult” with a “constitutionally
conservative” public but awaited the Council’s Final Report. The Greens immediately
supported the Statement. Labor Party Opposition Leader Bill Shorten called for an “open
mind”. Labor Senator Pat Dodson suggested the Expert Panel’s work should not be
abandoned (Dziedzic and Conifer, 2017). The Labor Party later endorsed the Statement and
Voice proposal (Thorpe and Morgan, 2018). Ken Wyatt described how the Council met with
the Prime Minister, Opposition Leader, and other politicians to present their Final Report. He
recalled a “very interesting dialogue” in which the politicians “indicated it was not what they
expected” and would “have to consider it”. This led to a “heated discussion” between Council

member Noel Pearson and the Prime Minister.

In October 2017, Prime Minister Turnbull announced the Australian Government’s
rejection of the Voice proposal, criticising it for being different to previous proposals, and

saying it would be undemocratic and would fail at a referendum:

A constitutionally enshrined additional representative assembly for which only
Indigenous Australians could vote for or serve in is inconsistent with this fundamental
principle [of equal civic rights to vote and stand for Parliament] (Turnbull, 2017).

42 The then Australian Government’s coalition partner.
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Turnbull and Joyce both admitted, years later, that their characterisation of the Voice as an
undemocratic “third chamber” of Parliament was incorrect, and Turnbull supported the
Referendum after leaving politics (Bolger, 2019, Ferguson, 2022). Rod Little called the claim
“rubbish” and Jay Kickett dubbed it “scaremongering”, but conservative voices continued to

make the argument until the Referendum (Duong and Davidson, 2023, McHugh, 2022).

Many Convention attendees described their disappointment and sense of deflation at
this outcome, having chosen a proposal that had previously had conservative support.
Signatory Sean Gordon resigned his Liberal Party membership, describing Prime Minister
Turnbull as playing factional politics. Gordon stated, “he didn’t sit down to have a proper
conversation with Indigenous people as to why we put this position forward”. Peta Braecdon
called it “terrible”, “very wrong”, and “just disinformation, deliberate misinformation”.
David Collard called it “dirty politics”. Karel Williams described the deflation after being
“onto such a high” after the Convention, suggesting that “we should expect the worst all the
time, and then we’re not disappointed”. Aunty Pat Anderson called Turnbull “the latest

mission manager. All he needed was a bunch of keys swinging off his belt”. She explained:

[T]hey set the terms of reference. They spent all the money. They said, “go out and
ask blackfellas how they wanted to be recognised in the Constitution”. That’s number
— there’s five paragraphs, if you like, of the terms of reference, and that’s number one.
And they come back with this and they said, [whispering] “oh, no, no, no, not that.
We’re not gonna do that”. [End whispering]. Well don’t fucking ask us again.

Council member Noel Pearson called the government’s response “egregious dog-whistling”

caused by internal factional politics (Brennan, 2017a).

Members of the Walk-Out group continued their advocacy. They gathered at the
Aboriginal Tent Embassy on 24-25 June, and on 6 July 2017 released a statement titled
“Aboriginal Embassy Statement from the Sacred Fire Walkout Statement: Opposing

Constitutional Recognition and Manufactured Consent”. Listing 33 Convention delegates and
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supporters as members of the Walk-Out group, they criticised the Council’s process as non-
representative and “corrupt”, and urged the prioritisation of sovereignty, treaties, and nation-

building for each language group. They stated:

No genuine mandate to make decisions on behalf of First Nations belonged to the
majority of participants at the National Constitutional Convention. ... an executive
decision was made by the powers that be to stack the National Constitutional
Convention with their paid staff and facilitators, whom they called “delegates”.

We call on all Sovereign First Nations Peoples across the Country to engage with the
mainstream public to establish a national process, which culminates in the rewriting
of a new and modern constitution for a Republic. This must be underpinned by First
Nations Sovereignty... (Coe et al., 2017: 3-4).

They strongly criticised the Council’s process, stating, “the Government-created
Conservative Black Political elite have sold us out in their agreement with the Referendum’s

Council’s pre-determined agenda” (at 7).

In late 2017, the Australian Government and Opposition agreed to establish another
committee to further consider the options, and on 19 March 2018 appointed a Parliamentary
“Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres
Strait Islander Peoples”. The Committee reported in November 2018 (Joint Select
Committee, 2018). Its main recommendation was that the government should initiate a co-
design process so that Indigenous people could be directly involved in defining the local,
regional, and national aspects of Voice, and the government would then consider “legislative,
executive and constitutional options” for establishing that Voice (at xvii-xviii). The
government deferred its response until after the 2019 Federal Election, but later initiated a

Voice Co-Design Process, discussed below.

Submissions to the Joint Select Committee revealed ongoing divergences about
Voice. Council members Aunty Pat Anderson, Noel Pearson, and Megan Davis, and

colleagues of Davis from the Indigenous Law Centre at the University of New South Wales,
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provided a submission which proposed referendum wording very similar to that eventually

chosen in 2023. They emphasised “parliamentary sovereignty”, stating:

It is not intended for the Voice to have any form of veto power over the legislative
process, and therefore it will rely upon political respect from other constitutional
institutions (the Parliament and the Executive) to achieve positive influence
(Anderson et al., 2018: 5).

The post-Convention Working Group submission, signed by Co-Chair Suzanne Thompson,

disagreed:

The [Working Group] contests the Referendum Council’s Advisory Voice model as
unsustainable, and not providing the structural change needed to substantively address
First Nations’ inequality and inequity in this country. At the heart of our
powerlessness is the need to have our sovereignty and self-determination rights
recognised, in accord with the international human rights standards set with the
United Nations Declaration on the Rights of Indigenous People (Statement from the
Heart Working Group, 2018: 2).

They called for Treaty, Indigenous sovereignty, truth-telling, and a “self-determining Voice”
with a “culturally appropriate” structure, designed by a “National First Nations’ Assembly

Convention” (at 2; 6; 7). The Council members stated, by contrast, that:

[T]he function of the Voice is not described as “advisory” or “consultative” only. The
Voice is given a proactive, self-determined function of presenting its views, rather
than waiting to be “engaged by” or “consulted by” the Parliament or the Executive
(Anderson et al., 2018: 7; footnote omitted).

The Statement had a lasting impact, but the aftermath of the Convention was difficult. It
highlighted the challenges of shifting from a deliberative, almost all-Indigenous context to

mainstream political advocacy.
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II. REFLECTIONS ON THE STATEMENT AND CONVENTION PROCESS

A. Representation, Process, and OQutcomes

The Walk-Out group complained both that the Council’s process was not representative and
that the Voice proposal did not demand recognition of comprehensive sovereign rights.
Regarding representation, they made two main criticisms: that the various nations were not

represented culturally, and that the process was not open and democratic.

Regarding representation, Gwenda Stanley (Gomeroi) explained, “we never went as a
nation, we went as who we are. ...this ain’t a Gomeroi decision”. Stanley described
Indigenous peoples’ “right to a nationality”, and Robbie Thorpe noted each nation’s “right to
a voice of their own”. Uncle Bill Nicholson Jr said that “we feel that we can’t have anyone
else speaking on our behalf”. This was central to his critique of a Voice to be defined by
legislation, since government “can’t get its head around our diversity”. Nicholson Jr linked

this to the original problem of British colonisation:

They never actually gained permission through ceremony to have, to take over the
Land and speak on its behalf, with authority from the lore-man in culture, and lore-
women, to speak on behalf of their community.

Because of this, he considered the proposal too weak: “I call it the Mission Manager setup.
Blackfellas, Aboriginal people, are asking the Mission Manager, which is the Federal

Government, for rations”.

Regarding process, Gwenda Stanley described “the other 150 delegates™ as
“government”, rather than elected representatives. She explained, “there was a hundred of us,
that were chosen as delegates. ... we were all voted, but the others were all government
workers”. Reflecting on the invitation-based and facilitated process, Robbie Thorpe said, “it

was a fait accompli, it was a rubber stamp”. He recalled the Melbourne Dialogue where “the
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black bureaucrats are up there trying to sell the constitutional recognition thing”. Lidia

Thorpe described a sense of “back-room deals and back-room drafting”.

Statement signatories were often more positive about the process, noting how the
Council’s Indigenous Steering Committee had shaped it into something more comprehensive
than what the government had anticipated. Proxy Council member Denise Bowden expressed
the importance of Indigenous Council members leading the design, noting how in Council
meetings, “I was just able to bring the reality to the room of where we come from. ... If you
haven’t been affected by it, if you haven’t been impacted by it, then you would know very
little”. Signatories generally supported the educational and deliberative aspects of the
process. A small number linked their support for the process with the involvement of
technical advisors and trusted prominent figures because, as Peta Braedon said, “they’re the

experts”. Aunty Pat Anderson celebrated the process:

[The Statement is] an expression of our nationhood, it’s an expression of our
sovereignty [tapping table]. It’s who we are in the world, that we’re gonna do this
now. ... It’s also an expression, a powerful expression, of self-determination. Because
the government and the people didn’t think for a minute that we were gonna come out
with that. We were supposed to do whatever, come out with a report that says, “oh
we’re gonna do one, two, three, four, five” [tapping table on each number].

Many signatories shared these sentiments. Peta Braedon said the Statement made her
“completely proud... it is completely Aboriginal”. Doyen Radcliffe remembered that
“everyone had a voice there, to express an opinion”. To Radcliffe, the Council had “a small
bucket of money”, but “in their best endeavours, got a broad cross-sections of people’s

voices”.

Many signatories supported the Voice-Treaty-Truth ordering. Thomas Mayo saw this
as reflective of the Dialogues, and said, “it’s logical. Because you always establish a
representative body before you can get a good agreement”. There was an incrementalist

strategy to this, since Voice was seen as a more politically palatable option, which signatories
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hoped could be the easiest to deliver, and which could help facilitate the other elements.
Doyen Radcliffe said, “without a Voice, all those other things cannot be achieved”. Ross
Williams said, “we don’t have to have everything. We just need to have little stepping stones
to get to where we need to go”. Person KJ described this as a start, “what we think Australia
is ready for”. Sean Gordon explained, “there needs to be a body that can help inform and help
shape the [Treaty] conversation. Which is why we’ve gone Voice, Treaty, Truth”. Thomas
Mayo agreed Voice could “negotiate with the Commonwealth about their obligations and set

a [Treaty] framework up”.

It became clear in my interviews, however, that many signatories shared the concerns
of the Walk-Out group. Some disagreed about the extent to which legal experts in a
government process should have been trusted to frame the issues, or whether the process
focused too much on the Constitution. John Locke supported the process but noted that “in

some ways, it was too legalistic”.

Some questioned the Council’s role. Aunty Josie Crawshaw criticised the lack of
debate on the Statement and how the process “was so controlled”. Rod Little thought
questions of the Council’s representative legitimacy, as “a handful of nominated people
[who] sit on a Council that’s established by a government”, were “glossed over” and the
Walk-Out group’s concerns about it were “just dismissed”. He also thought it was
“disrespectful” and “a flaw in the process” that Jackie Huggins and himself, the elected
leaders of an existing national representative organisation, National Congress, were asked to
“observe” and not to contribute. Signatory Suzanne Thompson criticised how Council

members were government-appointed, and also how Dialogue delegates were invited:

How come I ended up going? I was chosen to go. ... there was no respect from the
get-go. Yeah? Cause we’re conflicting values here. A Western value and a cultural
value are conflicting, with process.
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Some signatories questioned the invitation of many unelected delegates. As Aunty Josie
Crawshaw explained, it was “contentious” that out of seventeen delegates to the Convention
from each Dialogue, “seven people, two Co-Chairs and the other five workshop facilitators,
they automatically were going to go to Uluru”. Others questioned additional delegates having
been invited directly, something Gemma McKinnon called “captain’s picks”. David Collard
noted that he “didn’t really endorse the process” because “there was people that were being
added on when they shouldn’t have been added on”, something which may be “perpetuating

the problem” of representation.

Person AX, who wished to be de-identified on this issue, questioned several different
aspects of the Convention process. They observed how the delegates were often “misnamed
as representatives when they were actually delegates”. They noted how at the Convention,
“there were certainly others who were invited on top of those who were elected”. And they
were uncomfortable with the presence of “white lawyers” from the technical advisor team

being part of discussions at the Dialogues and the Convention.

Torres Strait Islander signatory Samuel Aniba said he signed the Statement out of
respect, remembering thinking, “we are in foreign Country now. I’'m a Torres Strait Islander.
I can’t really say anything. Vice versa”. He said, “[a] few of us agreed just by sitting there

and observing what other First Nation communities have to say”. However, he also noted:

[W]hen I came back, I had mixed feelings after signing the Uluru Statement from the
Heart. ...again, I think a Torres Strait Islander voice was not heard in a national
forum of First Nations people.

Aniba observed that Torres Strait Islanders have unique representation needs, and asked, “are
we just the numbers in this Statement? ... Where’s the self-determination? Where the

sovereignty for us? Will this actually give us that freedom?”.
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Other signatories criticised how the future plans were developed. Rod Little thought
the failure to prepare alternative plans for “if this was rejected” was a “let-down”, and said he
faced “some pretty aggressive reactions to that ‘what if” question”. Several others denied that
the Voice-Treaty-Truth order was ever formally agreed. Aunty Josie Crawshaw said, “I can
honestly say that I do not recall that we had a vote on what pillar would go first. ... They
were all equal”. Rodney Gibbins reflected, “it was the thoughts of one or two people that
have basically hijacked the whole thing” by prioritising Voice. Suzanne Thompson agreed
and suggested that Council members had promoted Voice based on “their personal

motivations” rather than “their people’s motivations”.

All of these delegates were still signatories, however, and many advocated for the
Statement for years after. Rod Little concluded, despite his concerns, that “I think the
Convention, the idea was good. You know, all of this consultation”. Jackie Huggins was
“happy with the wording” despite “sitting outside of” the drafting, and called the Convention
a “surreal” and “very special” experience. For her, compared to other national meetings, it
was the “best process in terms of those Regional Dialogues leading up to this”. Several
attendees acknowledged that the process could have been improved, but that it was

comprehensive relative to past processes. As Jay Kickett said:

[Y]ou’ll never have a consultation process in Aboriginal affairs that is gonna answer
everything for everybody. But it’s got to be robust enough. And I think they designed
something that was really robust and could stand up to a few questions. ... Yes, you
could [have bigger Dialogues]. But at some point, your money doesn’t spread that
thin.

So, participants on all sides had hesitations about the process. They described tensions
between Indigenous concepts of representation and a constrained government-appointed
process which, although striving to be deliberative, could not provide for Indigenous rights to

self-determination. I discuss these issues further in Chapters Seven and Eight.
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B. Solidarity

Despite these concerns, many participants wished to celebrate the near-consensus outcome as
an extraordinary achievement of Indigenous advocacy, and as a gift to Australia. As Jackie
Huggins said, the outcome was not a given: “I’ve never been to a meeting like that, where
they had all the factions in the room. And there were many factions”. Uncle Ossie Cruse said,
“one of the things that was really good was the unity”. He added, “we were able to reason
together and come up with the best solution”, even though “there was some pretty radical
people in there!”. Person DH celebrated “blackfellas through a deliberative process... coming
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together and saying, ‘this is what we want. We don’t want bullshit recognition’”. Thomas

Mayo commented:

[I]t was a political feat that should be celebrated forever. That, being able to reach that
agreement, with all the traumas, all of the baggage that we carry, traumas and the lack
of trust, not just for government but for each other.

In discussing this outcome, Convention attendees described the emotion and excitement of
the gathering, a sense of shared cultural norms, and a pragmatic strategy to make the most of

a rare political opportunity in difficult circumstances.

Many signatories spoke of emotional solidarity and a sense of shared purpose. Person
KJ said of the Dialogue process and the flight to Yulara, “it felt exciting to be part of a
national movement, that was building. ... to think that maybe those of us in the room had
some power to influence the Constitution”. As discussed in Chapter Four, many delegates
recounted positive emotions on the flight to Yulara. Some also emphasised emotion related to
the Convention’s location, and being on spiritually important Country. Thomas Mayo
described Uluru as “a really powerful, spiritual place,” where the Convention could be a
“coming together of the old and the new”. Melissa Clarke recalled, “you’re here at the centre

of Australia, it was like, we were pumped. We had a job to do. And it was so beautifully set”.
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Describing the moment when the Statement was first read out, Doyen Radcliffe said,
“to come up with that Statement was magical. The hair stood up on your back when they first
read it out”. He described the “standing ovation” and how “we knew we hit the nail on the
head, because we were thinking with one mind”. He emphasised how “other petitions haven’t
included a broad sections of First Nations people. And that’s, I think that’s where the power
lies, in walking together, coming together”. Radcliffe added, “everyone talked about creating
a better future, a better change. And there was this positivity and energy, that we’re all
speaking the same thing, in one voice, almost”. Sally-Anne Gamble remembered fondly how
“the groups came together”, and that “a lot of people were teary-eyed”. Several others
enthusiastically pointed to their signature on the Statement and described proudly showing it
to their families. Jackie Huggins said, “every time that Statement goes up, I always look for

my little signature in the left-hand corner and spot it. To know that I was part of that”.

Some participants were more sceptical. Rodney Gibbins thought “all of us as a
delegation there made an error, by just being carried away in the moment”, when they could
have “firmed up certain things, like the order” of Voice, Treaty, and Truth. Aunty Josie
Crawshaw also reflected, “the heart, the red earth, the centre of Australia, Uluru, it was
strategic all the way through”. She said people felt “they were part of history, a really history-
making thing”, such that “people got caught up with being at such a momentous, and a huge

process in the history of Australia”.

Many attendees linked this sense of shared purpose to their culture and shared cultural
norms. Person DH described how ““it was very much about place, and cultural, primacy of
cultural matters and identity”. They participated in a working group encompassing their
traditional Country rather than their place of residence, since “your cultural belonging, your

identity” was “the building block for the whole thing”. John Locke linked the near-consensus
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outcome to how ““it was always driven by a bigger knowledge system that was taken into that

room”. Thomas Mayo agreed:

[W]e practised our culture to reach the agreement. We listened to each other, we
respected each other’s different opinions and perspectives, practised reciprocity. We
were willing to reach a compromise amongst ourselves about our common goals.

Person PX added, “Aboriginal society is built on consensus-making, built on diplomacy, built
on working through issues, until you reach agreement”. They described a moment when “the
debate was hotly contested on the floor” and “things actually felt like they were falling
apart”, but one man, a “cultural authority”, drew people together. He “spoke in language, in
Luritja... ‘this is what sovereignty means to me’. ...he quietened, he settled that meeting

down, and everyone stopped the intensity”.

Delegates also debated the Walk-Out in terms of cultural protocol and authority, as I
discuss further in Chapter Six. Person KJ, a younger delegate, explained that for them, to
respect the Elders, “it was more around fitting in and supporting the process, rather than
actively trying to influence it”. Sally-Anne Gamble described the youth delegation standing

up and “saying to the Elders, ‘we want to walk alongside you on this journey’”.
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Participants Sally-Anne Gamble and her grandfather Doyen Radcliffe at the Convention
(supplied: Sally-Anne Gamble).

Signatories also described a shared sense of pragmatism and purpose. They saw Voice
as a compromise constitutional option within an acceptable larger package that included
Treaty, Truth, and sovereignty. Several signatories explained that shared experiences of

colonialism informed these goals. David Collard explained:

[A]ll of the dialogues over Australia pretty much said the same thing. Cause we’re all,
those Aboriginal people, we experience the same racist, colonial views. So, what was

said was very similar across the whole thirteen. So, at the end of the day, it was pretty
easy, what came out and what needed to be done.

Person PX agreed this was why the Convention came together:

We’ve all got a shared lived history that’s common. There’s a common experience of
colonisation, and a common experience across Australia, that’s common to language
groups across jurisdictions.
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Peta Braedon added:

This is a culmination of decades of struggle, work and struggle, for recognition. ... it
was bloody brilliant when we was at the, down the rock [Uluru], and hearing of other
mobs’ work. ...cause it’s not just in isolation, is it? ... Yorta Yorta. Torres Strait
Islands. Top End. Tasmania. Everybody’s been saying very similar stuff for many,
many, many decades. And come together at this point, to just, as a collective, to go
boom. [Pause]. Over to you, now, Australian Government, Australian people, to
decide how you see it.

Supporters wanted to make the most of the opportunity to make a political impact and reject
merely symbolic recognition. Aunty Josie Crawshaw remembered thinking of the Council
process, “okay, this is going to happen whether we like it or not”. Divina D’ Anna reflected,
“if you’re gonna have one go, then let’s have a big go”. Tanya Hosch argued that “the
Constitution requires political will to even create an opportunity for this conversation”,
describing how “building that momentum is so critical”. Thomas Mayo described the
opportunity of a national consensus as “extremely rare”. Jackie Huggins said of the
Convention, “there was some angst. There was some suspicion about the interpretation of this
and where it would go. But you know, at the end of the day, we knew we had a job to do”.
Some signatories cited this in their criticisms of the Walk-Out group. As Denise Bowden
remembered thinking, “Australia is watching what comes out of this and we need to have an
end result ... [they] upset quite a lot of people because we had too much to get through in that

room”. Tyronne Garstone explained the Convention majority’s reasoning most clearly:

[H]ow do you put the ask to the Australian public? Noting that we’re... 122 years into
the Constitution, and noting that we’re just over 3% of the population, the current
political landscape — what is the right ask? Because if we asked too much, it was
never going to get up. If we asked too little, it would be symbolism. ... I really do
think there was a lot of time and due diligence, about managing that political
landscape... You don’t go from zero to 100 overnight. ... I left that [Convention]
meeting feeling comfortable that we were moving the dial in the right direction at the
appropriate speed for what we thought was attainable.

Garstone suggested that the fact the Statement actually led to a referendum “shows that it was

pitched at the right level”.
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Many signatories recalled the difficulty and failures of past advocacy, and the
repeated abolition of past Voice bodies. Doyen Radcliffe reflected, “time and time, it’s been
taken away”. Sean Gordon said, “the stop-and-start approach is just having too much of a
negative impact on Indigenous people”. Jay Kickett said, “you’d seen however many leaders
present things to the government across the years and it just goes nowhere”. Person KJ

explained the “diplomatic” strategy:

I think this compared to other statements is probably one of the most diplomatic,
generous, objective, non-controversial ways that it’s possibly been put before. And in
a way, it could be seen as like, not watering down the asks, but watering down how
we say it. We’re being a little bit less activist and a bit more diplomatic, and softly
influencing and, like, asking politely, is how this feels.

Tania McLeod described how “after decades... we’ve refined the ask to the perfect fit...
thinking about not just Aboriginal people, but this is for all Australians”. For some, this

meant putting aside personal preferences. Person SN explained:

Me personally, I would just rather us get on with it [Treaty]. ... But I understand that
this is an opportunity ... to reform the white people system, so that ours can have a
better leverage in the system, in the Australian state system.

Similarly, Karel Williams understood the Walk-Out position, but noted, “it was always said
up front, ‘this is our terms of reference’. We’re not here to talk about Treaty or sovereignty or

all these other things. We’re here to talk about constitutional reform”.

Delegates chose to present the Statement to the public, rather than government. Jennie
Gordon remembered how “we as a whole group in that room elected not to give the
document... to the government”. She recalled about previous petitions, “you go into
Parliament House, and they’re sitting in glass cabinets. ... so, we all agreed, ‘we’re not gonna
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give it to the government. This is our gift to the people’”. Thomas Mayo later travelled

Australia using the Statement as an educational and campaign tool (Mayor, 2019: 62).
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Many described a sense of pressure, given the urgent needs of their people in the face
of state power. Person PX recalled the Northern Territory Intervention, describing “the power
imbalance, in terms of the power that the government has over people’s lives”, and how the
Territory is “heavily impacted by Commonwealth laws and policies”. Melissa Clarke
considered that while Truth-Treaty-Voice might have been an ideal ordering, there was no

time to wait:

Our children and families can’t wait. We need changes in policy and law. We need to
have a Voice ... All of our kids that are sleeping in prisons, and all of our kids that are
sleeping in foster care or residential care, they can’t wait for White Australia to lift
their game and start learning the truth.

John Locke described delegates’ sensitivity to the urgent needs of their communities:

[T]hey were actually there to provide a voice for all the people who couldn’t be there.
... Those people knew that beyond them there was a bigger group of people relying
on the Dialogues that were happening... The common thread was our people.
Everything that everyone was thinking about was always underpinned by what our
people needed. And they were thinking collectively and strategically about that. It was
never about me.

Sally-Anne Gamble added:

[W]hen we went to Uluru, the focus for it was on our kids and the future. Cause a lot
of oldies cried, broke down and said they probably might not even see the day of
constitutional change, but they have hope their grandkids or their great-grandkids and
their children will. And it was a big driver; it was a big motivator. I think it was a
large part of why so many groups kind of put their differences aside and came
together.

I discuss compromise in Chapter Six, and urgent community needs in Chapter Seven.

C. Reflections from Non-Attendees

I also asked the 30 interview participants in my project who were not Convention attendees

about their perspectives on the process and the Statement. Their views largely echoed those
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of attendees, with a similar-sized majority supporting, and a minority opposing, the

Statement.

The majority of non-attendees supported the Statement, with many describing it as a
“gift”. As Ray Minniecon said, “it’s a gift from us to the Australian community”. Ken Wyatt
observed, “in many senses, it is a continuation of the 65,000-year-old culture. ... Except, put
into Western words”. Jakirah Telfer called it “a very positive and modest invitation to the rest
of Australia”, and said, “it’s a piece of paper because it’s a white way of doing things. But
it’s the action of the people, with the voices of the people”. Karri Walker said, “it’s a
beautiful statement”, and “it’s incredibly clever in the way that it’s structured. Because it’s
emotive, and it speaks to both a First Nations and non-Indigenous audience”. Kyam Maher
called it “one of the most remarkable pieces of writing Australia’s ever produced”. Fiona
Cornforth said in her community conversations, “there’ll be people who say, ‘ohh, these
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Elders were left out’, or ‘that nation didn’t have a rep’”, but “no one said, ‘I really hate the
way that that talks about that’”. Jade Ritchie said, “the idea of the country coming together to
address these structural problems gave me great hope”. Charline Emzin-Boyd called it “a gift
to all Australians”, which stated, “please help us. Please walk with us”. Theresa Ardler called
it a “powerful tool” for advocacy. Rueben Berg agreed it had “assisted in the work we’re

doing here in Victoria” since “it’s easy to use as that level” and as “a launch pad” for

advocacy.

Those who supported the Statement tended to support the Council’s process. Ngaree
Ah Kit said, “I really admired the process behind it. I thought it was a really great example of
harnessing Aboriginal voices from the ground up in a very respected and inclusive manner”.
Person RS, another non-attendee, celebrated how people “sat on the ground and talked
together about things”, adding, “it was heartwarming. It was a relief to feel that... it’s not just

my thinking ... But it’s... national Aboriginal people thinking the same thing”. Person ZI
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described the Dialogues as “certainly in modern times, one of the most comprehensive
consultations and development processes that had been driven by First Nations people”, and
s0, “it stands apart from previous consultations”. Kyam Maher said, “there is probably
nothing that has been as... thoroughly consulted and as representative of Aboriginal and
Torres Strait Islander Australia”. Rick Goode called it “representative, not elected

representative, but in scope and breadth of those who participated in it”.

Similar to Statement signatories, however, several non-attendee supporters
highlighted process issues. Tom Calma said, “I won’t be critical of that process” during the

Referendum campaign, but acknowledged:

[P]eople are still challenging who could go, who couldn’t go. ... So how do you have
an open opportunity when you restrict who goes in? ... I think... a closer analysis will
show that it was a bit restricted... and there were people in there that had a say, that
maybe weren’t part of the Dialogue, in there... quite a number of the very influential
people were actually employees of the Dialogues.

Rueben Berg said, “it’s never gonna represent everybody, but it was a fairly broad
representation”. Person AB said, “there’s never a process that’s not criticised”, but “it was a
process”. Rick Goode said regarding ordering that “there was still a little confusion about
what it actually implied should happen”. Karri Walker emphasised solidarity despite these

difficulties:

[I]t demonstrates the power in all different communities and leaders coming together
and standing in solidarity. And, yep, whilst it might not have been perfect consensus
and consultation, I think there was really broad consultation.

The minority who disagreed with the Statement criticised its prioritisation of the Constitution,
and the concession that Indigenous sovereignty “co-exists with the sovereignty of the
Crown”. Person TF said, “if they want to have coexisted with the Crown, well maybe they
need to put out a bit of reparations, I think. And maybe a formal apology”. Gary Foley called

the concession “nonsensical”, and said, “fucking bullshit. It precedes and supersedes the
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sovereignty of the crown. Fuck the Crown”. Person CG distrusted Noel Pearson’s
involvement and said, “I just don’t believe in this Uluru Statement” because of its emphasis

on the Constitution.

Some people also criticised the process. Gary Foley called it “a fucking farce”, and
asked, “who the fuck was at Uluru? A bunch of the fucking elite”. To him, “it’s in no way,
shape or form representative of the opinions of the vast majority of Aboriginal Australians”.
Megan Krakouer said, “I don’t truly believe that this represents our people”. She described
how “it wasn’t done in a democratic way”, it “wasn’t done representatively, where all First

Nations people had the opportunity to attend”, and “people were locked out of those rooms”.

Despite these reservations, and often with the pragmatic compromise I discuss in
Chapter Six, a strong majority of interview participants supported the Voice Referendum, to

which I now turn.

III. THE VOICE REFERENDUM

A. Years of Advocacy

Following the Convention, members of the Council affiliated with the Indigenous Law
Centre at the University of New South Wales (“ILC”) formed the “Uluru Dialogue”, co-
chaired by Megan Davis and Aunty Pat Anderson (Allam and Butler, 2023, Anderson and
Davis, 2023). They established the first Statement-related website. Aunty Pat Anderson said,
“I think Megan borrowed 300 dollars or something, or someone gave it to her, to set up a
webpage. And we did that as soon as we hit Sydney”. The Uluru Dialogue focused on
information sharing and discussion about the Statement and Voice. From 2019, through the
ILC, it also organised national meetings for young people, the “Uluru Youth Dialogue”

(Phelan, 2019).
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In October 2019, a combination of former Council members, Statement signatories,
and supporters registered a charity called “Australians for Indigenous Constitutional
Recognition Ltd” (“AICR”) (ABN Lookup, 2025). AICR ran a referendum campaign called
“From The Heart” from 2020, led by Statement signatory Dean Parkin, and its board initially
included Council members Aunty Pat Anderson, Megan Davis, and Noel Pearson (From the
Heart, 2020). It later split, however, with Anderson and Davis continuing at Uluru Dialogue
but leaving From the Heart and AICR (From the Heart, 2022). Resourcing constraints and
interpersonal conflict contributed to AICR’s struggle and division, as I discuss in Chapter

Six.

From The Heart and Uluru Dialogue advocated alongside an older, smaller campaign,
“Uphold & Recognise”. This had been founded in 2015 by non-Indigenous lawyers Julian
Leeser and Damien Freeman to promote a conservative case for Indigenous constitutional
recognition while upholding the Constitution’s existing functions (Uphold & Recognise,
2022). Statement signatory Sean Gordon was its Chair for eight years and described it as “a
structure that supports conservatives and Liberals in having this conversation”. He explained
it was critical in developing the early Voice proposal and had “probably done as much...
policy development work as any group in the space”. These three groups, From the Heart,

Uluru Dialogue, and Uphold & Recognise, lobbied for a Voice referendum.

On 30 October 2019, Ken Wyatt MP, the first Indigenous person to be the Minister
responsible for Indigenous affairs, announced a Voice Co-Design Process, as recommended
by the Joint Select Committee, although proposing a voice to the Australian Government
rather than to Parliament. The Co-Design Process consulted extensively. Karen Milward
remembered how “we received just over 9,000 submissions”. Kristal Kinsela described how
“our terms of reference were to explore what are the options of what a Voice could look

like”, which could “bring some light to dispel the myth that this Voice would be a third
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chamber”. The Co-Design Process gave its Final Report in July 2021. It proposed a detailed
model for Indigenous representation to all levels of government, with an integrated system of
local, regional, and national bodies feeding views into national political discussion
(Indigenous Voice Co-Design Process, 2021: 12). It also noted the extensive support, in 88%
of submissions, for the Constitution to enshrine the Voice and for the Statement from the

Heart (at 14; 202).

The Australian Government deferred legislation on a Voice until after the 2022
Federal Election (Moore, 2021). Marion Scrymgour described how Minister Wyatt “tried
three times to get it through his cabinet”, but considered that “it was just window dressing for

them”. Ken Wyatt himself remembered how the “Prime Minister got cold feet”:

[W]e were on the verge of having a draft piece of legislation ready to go when I was
Minister. But when the PM said “no”, you just cease that. Because you can’t continue
doing legislation without the authority of the PM and Cabinet.

Tom Calma, Co-Design Process Co-Chair, said of the delay, “I don’t know what they were
doing sitting on it”. Kaylene Malthouse saw it as a case of “we’ll humour these blackfellas”,
and that “you’re just playing us along here”. Jay Kickett called it “kicking the can down the

road rather than answering”.

During these years, individual States and Territories formulated their own responses
to the Statement. Victoria’s was the most advanced, establishing the First Peoples’ Assembly
of Victoria (“the Assembly”), which first held elections in 2019 (Dunstan, 2019).** The
Yoorrook Justice Commission conducted a truth-telling process from 2021, which made 100
recommendations in its final report (Yoorrook Justice Commission, 2025). The Assembly

negotiated with the Victorian Government to create a Treaty Authority in 2022 to oversee

43 The Australian Capital Territory, however, has had an Aboriginal and Torres Strait Islander Elected Body
advising its government since 2008 (ACT Legislative Assembly, 2025).
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negotiations, and agreed upon a Treaty Negotiation Framework, which set out a process for
various Treaties, both statewide with the Assembly and with Traditional Owner groups
(Statewide Treaty, 2025: 6). The Victorian Government tabled the first Statewide Treaty in

Victorian Parliament in September 2025 (Statewide Treaty, 2025).

Rueben Berg, an Assembly member, described its diversity and outreach work, and
said of its representation, “it’s never gonna be perfect, but we’re doing as much work as we
can, to try and be inclusive”. Another member, Person RS, told me of the Assembly’s efforts
to ensure “that it had... input from all our members” and was “outside of... the colonial
systems of government”. They described “gigantic” community engagement efforts, since
“making sure that we talk to community” is key to “true self-determination”. They
emphasised the importance of local Traditional Owner Treaties, “on their terms, in their
words, in their language, and however it is that they want to do it culturally”, overseen by a

Treaty Authority that was “independent of government” and understanding of traditional law.

Participants also described other legislative processes, which faced various
challenges. Thomas Mayo gave an example: “South Australia started a Treaty process under
a Labor government [in 2016], and it ended under a Liberal government [in 2018], and it
started again with a Labor government [in 2022]”. Melissa Clarke recalled her thoughts when
South Australia’s process was suspended: “you’ve fucked us over again. All these hopes”.
Kyam Maher was South Australia’s Aboriginal Affairs Minister when the process started in
2016-18, and remembered how, “as is the way with much of advancement of Aboriginal
affairs, with the change of government, it all stopped”. Maher was proud that South
Australian Labor “announced as our very first policy that we would implement a state-based
response to the Uluru Statement in South Australia if we won government”, but said,
“contested politics is, I think, what makes it much more difficult”. Although it was delayed to

avoid confusion with the Referendum (MacLennan, 2023), South Australia’s First Nations
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Voice body was later elected in 2024 (Morse, 2024). As Dale Agius, South Australia’s
Commissioner for First Nations Voice, explained, “we’re going along with Scandinavia,
we’re going along with legislating our voice... which is almost similar to the Sdmi
Parliament”. Jackie Huggins and Shane Hoffman described progress through bipartisan
legislation in May 2023, which initiated Queensland’s Path to Treaty and Truth-telling and

Healing processes (Palaszczuk and Crawford, 2023).

These State and Territory legislative processes had their critics. Lidia Thorpe said of
Victoria’s Assembly, “they still don’t have 38 nations around the table for the Treaty in
Victoria”, since only eleven were guaranteed representation. Robbie Thorpe criticised how
“the State of Victoria’s just assumed that they had the authority to do Treaty business” when
“this was a federal issue about the federal Constitution”. Rodney Gibbins criticised
Lutruwita/Tasmania’s process as “government-controlled”. I discuss representation issues
further in Chapter Eight. But most participants supported these efforts. Jackie Huggins said of
Queensland’s processes, “getting on with the business, you know, we’re not waiting”. Karri
Walker, a lawyer for the Assembly, described how Victoria had “really pushed the

boundaries of what traditionally would be possible™.

B. Lead-Up to the Referendum

In the 21 May 2022 federal election, the Labor Party won government. At the beginning of
his victory speech, incoming Prime Minister Anthony Albanese confirmed his party’s support
for the Statement, including holding a Voice referendum (Park, 2022a). Labor appointed
Wiradjuri woman Linda Burney MP as Minister For Indigenous Australians, Yanyuwa
Garrwa Senator Malarndirri McCarthy as Assistant Minister, and Yawuru Senator Patrick

Dodson as Special Envoy for Reconciliation and the Implementation of the Uluru Statement
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from the Heart (National Indigenous Australians Agency, 2022). Interview participants were
generally supportive of Labor’s commitment. Jackie Huggins called it “fantastic”, Kaylene
Malthouse “humbling”, Divina D’ Anna “exciting”, and Marion Scrymgour said, “everyone

cried”.

In September 2022, the government appointed a 21-person all-Indigenous
“Referendum Working Group” and a further 41-member all-Indigenous “Referendum
Engagement Group” to advise it on planning the Referendum. Statement signatories
prominently featured and made up about half the Working Group. The government
subsequently appointed an eight-member “Constitutional Expert Group” to give legal advice
(Dreyfus, 2022). In its October 2022 budget, the government allocated Referendum funds
totalling $75.1m for preparatory work, in addition to $160m of pre-existing budget (Chalmers
and Gallagher, 2022: 107). It also allocated $5.8m over three years “to commence work on
establishing an independent Makarrata Commission to oversee processes for agreement-
making and truth-telling” (Burney, 2022). This was about one fifth of the $27.7m Labor had
budgeted for that purpose in pre-election commitments (Chalmers and Gallagher, 2022: 171).
In March 2023, in collaboration with the Referendum Working Group, the government
announced draft Referendum wording in a Constitution Alteration Bill. The Senate passed the
Bill in June 2023, setting up a Referendum vote within six months (McHugh and Kwan,
2023). By this stage, $364.6m was budgeted for the Referendum, mostly for the Australian

Electoral Commission (“AEC”) to manage logistics (Chalmers and Gallagher, 2023: 85).

Convention attendees were part of the leadership of most of the major campaign
groups. In April 2023, AICR’s From the Heart campaign rebranded itself as “Yes23”, and
launched its campaign on 2 July 2023 (Ferguson, 2023). Yes23 gathered significant donations
and recruited tens of thousands of volunteers (Butler, 2023b). Uluru Dialogue, along with

Uluru Youth Dialogue, campaigned in parallel with events and educational materials,
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including “Start a Yarn” video sessions explaining the history and reasoning behind the
Statement (Uluru Dialogue, 2023). Uphold & Recognise advocated the conservative case for
a Yes vote, and eventually merged with the “Liberals for Yes” group of supporters (Park,

2023).

A wide range of other Indigenous-led Yes campaigns were initiated by Land
Councils, Aboriginal community-controlled organisations, the campaign organisation
GetUp!, and many wider civil society organisations (Torre, 2023b). For example, in June
2023, hundreds of delegates from each of the Northern Territory’s four Land Councils, along
with delegates from the Kimberley and Cape York Land Councils, supported a Yes vote and

the full implementation of the Statement in the Barunga Voice Declaration (NLC, 2023).

Some Walk-Out group members became leaders of the eventual “Progressive No”
campaign and the “Blak Sovereign Movement”, which advocated for a No vote alongside the
Aboriginal Tent Embassy and Indigenous organisations like “Treaty Before Voice”,

“Warriors of the Aboriginal Resistance”, and “Sovereign Union” (see O’Meley, 2023).

Two campaign groups initially advocated a “Conservative No” case. “Recognise a
Better Way” was led by Warren Mundine (Bundjalung) and set up by a lobby group called
the “Voice No Case Committee” (Huitson, 2023). “Fair Australia” was led by Jacinta
Nampijinpa Price (Warlpiri), and backed by major conservative lobby group Advance (Sky
News Australia, 2023). These groups merged into “Australians for Unity” in May 2023 to
lead the Conservative No campaign (Morse and Bourchier, 2023). This campaign generally

did not include Convention attendees or reflect the positions debated within the Convention.

On 30 August 2023, the Prime Minister announced the October 14 Referendum, and
issued the writ on 11 September (Australian Electoral Commission, 2023b). If successful, the

Referendum would have added a new chapter at the end of the Constitution:
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Chapter IX—Recognition of Aboriginal and Torres Strait Islander Peoples
129 Aboriginal and Torres Strait Islander Voice

In recognition of Aboriginal and Torres Strait Islander peoples as the First Peoples of
Australia:

(1) there shall be a body, to be called the Aboriginal and Torres Strait Islander Voice;

(i1) the Aboriginal and Torres Strait Islander Voice may make representations to the
Parliament and the Executive Government of the Commonwealth on matters relating
to Aboriginal and Torres Strait Islander peoples;

(ii1) the Parliament shall, subject to this Constitution, have power to make laws with
respect to matters relating to the Aboriginal and Torres Strait Islander Voice,
including its composition, functions, powers and procedures. (Constitutional
Alteration (Aboriginal and Torres Strait Islander Voice) 2023: Schedule 1).

The government stated that the Voice would be a national elected body, supported by local
and regional bodies, providing advice but with no power to pass, veto, or implement
legislation or policies (Burney, 2022). Under Australia’s Constitution, any amendment
requires a referendum vote, triggered by legislation, to be passed by a national majority and
also by a majority in four of the six states (Muller, 2023).** Of 45 referendums since 1901,
only eight have passed, most recently in 1977 (Australian Electoral Commission, 2025).
Neither a referendum lacking bipartisan political support nor a referendum proposed by the

Labor Party has passed since 1946 (Goot, 2024).

C. The Main Positions

In August 2023, the AEC distributed a booklet to Australian households containing a guide to
the Referendum and official “Yes” and “No” cases in 2,000-word essays (Australian
Electoral Commission, 2023c¢). In accordance with electoral law, Members of Parliament
supporting each position wrote Yes and No cases by majority agreement, which the AEC

published unedited without fact-checking (Australian Electoral Commission, 2023a, RMIT

# Votes in the Territories count towards the national total, but not towards the majority of states requirement
(section 128).
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ABC Fact Check, 2023b). The Labor Party and Greens supported Yes; the Liberal and

National Parties supported No (Ruben, 2023).

The official Yes case argued for “a better future” for “all Australians” through “an act
of unity that will bring Australians together” (Australian Electoral Commission, 2023c: 10;
12). It promoted constitutional recognition, listening “so governments make better decisions”,
and “making practical progress in Indigenous health, education, employment and housing”
(at 10). It emphasised Indigenous disadvantage, arguing that “to close these gaps... we need
to listen to advice from Aboriginal and Torres Strait Islander people about issues affecting
their lives and communities” (at 10). It said the proposal came from Indigenous consultation,
which would improve government policy and outcomes, and would “bring our country
together” by “becoming reconciled with our past and moving to a better future” (at 16). Many
supporters also hoped Voice would help progress longer-term goals like Treaty, Truth, and

sovereignty (Janks, 2023, Roberts, 2023).

The official No case characterised the Referendum as “the biggest change to our
Constitution in our history” and described it as “legally risky”, “divisive”, “permanent”, and
having “unknown consequences” (Australian Electoral Commission, 2023c: 11). Given the
perceived risks, it advocated, “if you don’t know, vote no” (at 11). It proposed that the Voice
“means permanently dividing our country”, “will divide us by race”, and “creates different
classes of citizenship” (at 11; 13). It said it would lead to High Court challenges, too wide a
scope of influence, and “more bureaucracy” which will not “help Indigenous Australians in
disadvantaged communities” (at 15). It argued that ““it opens the door for activists”, as “a first
step to reparations and compensation and other radical changes”, including Treaty and truth-
telling, and would increase calls “to abolish Australia Day, change our flag and other

institutions and symbols important to Australians™ (at 17). Opposition Leader Peter Dutton

told Parliament it was “an overcorrection”, had “democracy-altering implications”, and will
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“undermine our equality of citizenship”, “re-racialise our nation”, and “have an Orwellian
effect, where all Australians are equal but some Australians are more equal than others”

(Dutton, 2023: 3237).

Progressive No was a prominent minority position among Indigenous advocates
(Brennan, 2023a, Farmilo, 2023, Giannini, 2023, O’Meley, 2023). MPs supporting
Conservative No excluded Senator Lidia Thorpe, who supported Progressive No, from
contributing to the official No case (McHugh, 2023b, Vikhrov, 2023). As part of the Blak
Sovereign Movement, Thorpe and others published their own pamphlet responding to the
official cases (Blak Sovereign Movement, 2023). They said, “we don’t want either”,
dismissing Voice as “nothing but cheap window dressing to constitutional recognition” and
“just another powerless advisory body” (at 2-3; 8). They dismissed Conservative No
arguments as “racist” and “baseless fear mongering” (at 22-3). Instead, they advocated for
truth-telling, Treaty, and recognition of the unceded sovereignty of “350+ nations across the
continent, who hold the right to speak for themselves” (at 10). They also criticised the
Council process as “not representative”, having “failed to consult with each Indigenous
Nation” (at 5-6). They stated that “we do not recognise the legality of the colonial
constitution and do not want to be a part of it”, raising concerns that Voice “will be used to

demonstrate that we have acquiesced to the colonial system” (at §).

D. The Outcome and Aftermath

On 14 October 2023, 15.9 million Australians cast Referendum votes, out of 17.7 million
registered voters and a total population of 26.8 million. Nationally, 39.94% voted Yes and
60.06% voted No. The Referendum failed overall and in seven out of eight States and

Territories (Australian Electoral Commission, 2023b: 6-8). One survey indicated most
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Australians supported symbolic recognition, reconciliation, and reducing Indigenous
disadvantage in principle, but that many No voters thought that “the change was too risky”
and “I was concerned about dividing our country” (Biddle et al., 2023: 77-8). Another survey
concluded that “the perceived risks of constitutional amendment was the decisive factor”,
with only 29% agreeing with the general proposition that “the constitution needs altering to

reflect our modern nation” (Hasanakos, 2023: 12; 15).

Aboriginal and Torres Strait Islander voting in the Referendum was not separately
recorded, but it appears a strong majority voted Yes, and a significant minority voted No.
Most communities with majority Indigenous populations voted Yes, including remote
communities visited by the Electoral Commission’s Remote Mobile Teams (Wright, 2023,
Beazley, 2023). These teams recorded Yes votes averaging between 70% and 80% (Charles
and Knowles, 2023). The limited pre-Referendum opinion polling indicated support ranging
from 57% to 83% (Crowe, 2023, RMIT ABC Fact Check, 2023a). Among Aboriginal
community-controlled organisations and Land Councils, there was widespread endorsement
of Yes (see Houlbrook-Walk, 2022, Brennan, 2023b, Coalition of Peaks, 2023). In June 2023,
hundreds of delegates representing the Northern Territory’s Land Councils had endorsed the
Barunga Voice Declaration (NLC, 2023). In my interviews, and with Indigenous people I met
at events and cultural festivals, there was a pattern of majority support for Yes, but also some

support for Progressive No arguments.

Many Indigenous Yes advocates mourned the Referendum outcome (ABC News,
2023, Cross, 2023). Some stated that “reconciliation is dead” (Langton, 2023, McHugh,
2023a, Pelly, 2023), although others disagreed (Cross, 2023). Political parties reduced their
Indigenous policy ambitions and the Labor Government abandoned promises of Truth and
Treaty (Karvelas, 2024, Butler, 2024). The $5.8m allocated for national Truth-telling and

agreement-making processes went mostly unspent and the proposed Makarrata Commission
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was never established (Tariq, 2024, Staszewska, 2025). Opinion polling saw a collapse in
mainstream support for Voice, Treaty, and Truth (Butler, 2023a, Karp and Hurst, 2024,
Brennan, 2023c). Legislative processes at the State and Territory level, which had previously
been bipartisan, became contested (Boltje, 2024). Victoria and South Australia’s processes
progressed, as discussed above. Changes of government, however, saw the Northern
Territory’s Treaty process dismantled (Brennan, 2025, Garrick, 2025), Queensland’s Path to
Treaty legislation repealed, and its Truth-telling and Healing Inquiry cancelled shortly after

commencing (Brennan, 2024, Creamer, 2024).

E. Participant Reflections

My interviews largely took place during the Referendum campaign and participants made

extensive comments on the arguments and their experiences.

Participants were universally dismissive of Conservative No arguments. Person AB
said that conservatives were motivated by “winning at all costs”, and “it doesn’t have to be
truth”. Jakirah Telfer said, “the No [campaign] have been talking about everything but the
Voice itself”. Many described the Constitution and legal system as racially divided already,
including because of the race power. Fiona Cornforth said, “the Constitution is racist as it is
right now”, and the Referendum is “not even going to address the racism in the Constitution”
with the race power. Samuel Aniba stated, “the system actually still divide us. But would the
Voice divide us? No. [Laughs]”. Given this, Scott Wilson said racial division arguments were
“just lying” and “these politicians... they’re just bullshitting”, since “they know that it’s not
that a dramatic change really, at the end of the day”. Wilson said since politicians would be in
control through legislation, the conjecture that Voice might be overpowered was “out-and-out

lying to the Australian public”. Karri Walker described race-based arguments as “a way of
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denying our inherent rights” and “of denying our sovereignty”. Dale Agius said, “if there
weren’t race connotations, we’d just focus on the actual problem”. Jennie Gordon said of

Peter Dutton’s suggestion of “an Orwellian effect”:

He is just so wacko. ...it comes straight from Orwell’s Animal Farm. “Some
Australians will be more equal than others”. All I could do was sit there and say, “oh,
for fuck’s sake, what Australia have you been living in?” [Laughs].

Aunty Pat Anderson said of racial division, “we’ve lived there all our lives”. June Oscar said,
“division is already present in this nation. ... it is time to end division. And call on all
Australians to support our inclusion in this nation-state”. Denise Bowden said of the “we’re
one nation, don’t divide us” argument, “mate, that horse bolted years ago. It’s just that you

haven’t been ensconced in it”.

Many participants considered the Conservative No campaign as divisive. Person KJ
regretted that politicians “made it really political when it wasn’t meant to be, and it was
designed specifically not to fall into that category”, peddling “the oldest racist things that you
could think of”. Uncle Kenny Bedford said Dutton was “putting divisions and wedges in

between people”. Scott Wilson explained:

I reckon the No campaign is the one that’s created the division. ...if you look at a lot
of their rhetoric, and then go back to the Mabo case, which led to Native Title — the
same. “Oh, they’re going to steal your backyard, you’re going to have to pay rent, ra
ra ra ra ra, oh, they’re gonna change Australia Day”.

Several participants especially criticised the “if you don’t know, vote no” argument. Ross
Williams said, “it relies on a lot of fear and a lot of laziness on behalf of the electorate”.
Aunty Pat Anderson called it “absolutely disgraceful... Promoting ignorance”. David Collard
called it “idiocy” and “mediocrity”, since “this is affecting people’s lives”. Ngaree Ah Kit
said, “people will always be risk averse”, and “if they don’t know enough, most of them will

err on the side of caution”.
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Participants often disagreed with the Conservative No campaign leadership of Jacinta
Nampijinpa Price and Warren Mundine. Some suggested they had been promoted for
political purposes. Marion Scrymgour said their arguments bring “no solutions”. Sean
Gordon suggested Price “would like all Aboriginal and Torres Strait Islander people to just
assimilate”. Participants were especially critical of Price’s campaign claim that colonisation
had a “positive impact” on Indigenous people (Price, 2023 at 59:00). Megan Krakouer called
it “going with a populist view” which “is so not true”. Scott Wilson lamented the political
prominence of Price, Mundine, and Progressive No leader Lidia Thorpe: “you got three
prominent Aboriginal people, amongst thousands of other prominent people, and the media
focuses on them, as if they’re speaking on behalf of all Aboriginal people. Which is bullshit,

right? They’re not™.

Although usually supporting Yes, participants were more understanding of
Progressive No arguments, and often described deciding between Yes and Progressive No.
Scott Wilson said that in his network of South Australian Aboriginal community-controlled
organisations, “we have eighty odd peak members... and there are a couple of those members
who don’t agree with the Voice. They want Treaty”. Participants were also sympathetic about
confusion in Indigenous communities. Megan Krakouer said, “there should have been more

consultations. ... to get more First Nations views in terms of what it should look like”.

Yes supporters most often diverged from Progressive No supporters due to strategic
differences. Person PX said, “it’s just wishful thinking to say, ‘well, we don’t want the Voice
to come first, Treaty has to come first’. ... I’'m a very pragmatic person”. It was a difficult
decision for many. Aunty Josie Crawshaw said she was “sad” that Conservative No was
leading, and felt compelled, despite “my principles”, to support “a pissy-arsed advisory Voice
that they know doesn’t have any powers”, to counter “racism’ and “those far right

extremists”.

184



Participants had mixed views on the way the Referendum had been run, including the
decision not to detail a Voice model in advance. Many supporters understood the logic of a
Referendum on the general principle and referred to the Voice Co-Design report for details of
a possible model. As Kristal Kinsela said, “we did the back work, right?”. But others
criticised the strategy. Aunty Josie Crawshaw criticised the campaign, saying, “they went for
six months being arrogant, ‘we’ll tell you the detail later’. Ian Trust explained, “you’re
almost building the bridge as you walk on it”, and “there’s probably some trust... involved in
trying to vote for that”. Rodney Gibbins called it “very dangerous”. Ken Wyatt said, “I
always held the view that we should have legislated [first], and spelled out what the

legislation was”.

Some participants supported the Referendum Working Group and Referendum
Engagement Group. Jackie Huggins described being on the Working Group as “quite
incredible”. Tom Calma said they had “well and truly debated” the Referendum’s wording.
Fiona Cornforth called them “credible people” with “quality analysis in everything”. But
others criticised the groups’ representation. Megan Krakouer said, “it was just handpicked”
by the Minister. Person TF said, “they’re not actually being transparent... they just want to

have these secret meetings”.

Many participants were disappointed with the media. David Collard said, “the lies
that’s been peddled by the media is just atrocious”. Scott Wilson observed, “obviously, the
mainstream media are absolutely against it”. Fiona Cornforth said, “they’re really trying to
ruin things for everyone”. Tom Calma called the media “pretty irresponsible”, Uncle Kenny

Bedford “dangerous”, and Kristal Kinsela “really so biassed”. Kinsela described how “a real
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challenge in Australia, is that big corporations can own media and can sway what gets

shared”.®

Many participants described the difficulties of contending with social media. Tanya
Hosch reflected that “this will be our first referendum in the age of social media”, and said, “I
hope we learn some important lessons from this process”. Ngaree Ah Kit said, “there are a lot
of people who, they rely on social media”. Person ZI said, “you need to combat
misinformation” online, which “has its own set of rules, or lack thereof”, creating “a
confused environment, where people can have these different messages swirling around”.
Doyen Radcliffe said, “it’s a new type of thing that we’re dealing with now, with social
media spreading quite quickly, that you can turn a lie into a truth”. David Collard described

the combined effect of reliance on social media and commercial traditional media:

[Voters] are listening to what’s being said in the social media. Sky News, West
Australian here in WA, Channel 7 News, where you’ve got journalists that just can
say what they like, and there’s nobody making them account for what’s being said,
and what’s not being said.

Many participants criticised misinformation in the campaign. Person ZI said, “you need to
combat misinformation, there’s a lot of it around the Voice”. Ngaree Ah Kit observed that the
official booklet cases “do not have to be based in fact” and suggested the No case was
“actually misleading you with this information”. Aunty Josie Crawshaw said, “those cunning
strategies of running a campaign on untruth and fear, which is that populist way of doing
politics and corrupting democracy, has actually made its way into Australia”. Doyen
Radcliffe said, “it’s untruths, they’ve been using the Trump techniques based on
misinformation”. Like several others, Melissa Clarke linked it back to “Howard in the back of
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the head going, ‘they’re going to steal your backyards’”. Many participants criticised

45 Australia has a highly concentrated media market, dominated by a small number of major companies (Flew et
al., 2024).
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hyperbolic arguments conflating issues, which Denise Bowden called “deliberate nonsense”
about how the “sky’s gonna fall”. Mick Dodson observed, “why be afraid of this? It’s an
advisory body [laughs]. ... It can’t enact legislation; it can’t repeal legislation. ... And you’ve

got scaremongering going on”.

Several participants lamented a lack of voter awareness of the issues. Doyen Radcliffe
said campaigns “have been using people’s ignorance”. When I told David Collard a poll
indicated 12% of Australians had read the Statement, he said, “that’d be about right. I
would’ve said it’d have been about ten. But twelve, that’s a plus”. Others, however, said the
campaign had been important for public education and truth-telling. Melissa Clarke said
truth-telling “has just been accelerated ginormously leading into the Referendum”. Megan
Krakouer said, “it’s been really positive”, since “this has actually got them to engage in the
conversations around First Nations people”. Gemma McKinnon commented, “maybe I’m the
Pollyanna, but I’ve just really enjoyed people just learning and talking about us. [Laughs]. I
like, just a little bit of recognition about our existence”. But, as Shane Sturgiss observed, “for
so long, we’ve said, ‘there should be no conversation about us without us’. And now we’re
very openly saying to all of Australia... please start opening up a conversation about us as a

people”.

Reports of racism increased during and after the campaign (Knowles, 2024, Torre,
2025, Allison et al., 2025). Many participants described this. Stacee Ketchell said, “we see
the increase of racism throughout this Referendum campaign, which is not good for us”. Ross
Williams said, “it’s gone down... into the pits of the swamp, in terms of the negativity
against Indigenous people. It’s brought out all the evil, the haters, the racism”. Participants
emphasised looking after others in this context. Shane Sturgiss called it an “intense” and
“invasive” time where “the whole of community across the country gets to determine

elements of our lives and purpose and existence”, and so there was “a lot of emotional care
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that needs to be provided”. Tanya Hosch described “the fundamental toll” of the process, and
the need for “wellbeing infrastructure” in future processes. I discuss racism and violence

further in Chapters Six and Seven.

Yes supporters had differing levels of hope about the outcome. Tania McLeod said, “I
have real faith in the average Australian to understand”, but Karel Williams said, “I dare not

hope”. Some described plans to move or recede from civic life if Conservative No won.

Regardless of their Referendum position, participants expressed widespread
frustration that because of the nature of the debate between Yes and Conservative No, Voice
had been over-emphasised, and other important issues were not being discussed and could
become sidelined. Rodney Gibbins said, “neither side has really listened to the Aboriginal
community as a whole”. Person YV said neither the Makarrata Commission proposal nor the
Referendum question itself were “being talked about enough”. Suzanne Thompson said
because of this, “I’m disgusted. Very saddened. And very afraid of the future for our people”.
Many feared the consequences of a Conservative No victory. As Uncle Bill Nicholson Jr said,
“I haven’t heard of any Plan B... I’'m worried that if No gets up, that it’s just going to be, ‘oh,
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well at least we tried, move on’”. Scott Wilson said of the Labor Government, “the amount of
political capital that they’ve expended on this, they won’t be up for another fight... the issue
won’t reoccur in my lifetime”. Person AB predicted that “if it’s a failure, there will be
continued protest, the reconciliation agenda will be shot”. Shane Hoffman said, “the Voice
has basically swamped everything else”, while “the Treaty and the truth-telling has sort of
taken a back seat”. Hoffman expressed concern with both possible Referendum outcomes in
that context. If Yes succeeded, “the government might say, ‘well, we’ve done that, that’s it.
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We’re not doing anything more’”. But “if it goes down, will there be any political will on the

part of the government to start negotiating a Treaty? I don’t know, and I don’t think so”.
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IV.  CONCLUSION

When reflecting on the Convention, many attendees described the outcome as extraordinary.
Statement signatories described solidarity as a group, based on the emotion and excitement of
the gathering, a sense of shared cultural norms, and a collective strategy to make the most of
a rare political opportunity. This solidarity was expressed in terms of a sense of “us” and
acting for “our people”. Despite widely shared reservations about representation and process,

the Convention managed to survive difference and come together.

However, the solidarity experienced at the Convention did not fully hold as advocates
pivoted to contend with mainstream politics. The excitement and sense of collective emotion
dissipated. The Working Group dissolved through factionalism and under-resourcing. The
pivot to a non-Indigenous-facing political campaign for a referendum saw disputes, fractures,
and diverging political strategies. In the Referendum campaign, many participants lamented
the marginalisation of Indigenous perspectives and of Treaty and Truth, as well as the

weakening of Voice compared to how some Statement signatories had envisaged it.

Despite the challenges of the mainstream political context and the passing of the years
since the Convention, forms of solidarity were nonetheless evident in the Referendum
campaign. A strong majority of participants chose to vote and campaign for Yes, despite their
often serious doubts about Voice and its strength. Here, pragmatism and compromise came to
the fore, as participants sought to achieve change. They strove to progress their shared justice
goals, which I discuss further in Chapter Seven, and to stand together against Conservative
No arguments in defending those goals and their identity as Indigenous people with
Indigenous rights. Through all this, as I discuss in the following chapters, participants
continued to emphasise their culture and unique contribution to Australia. Their identities,
shared cultural norms, and minority political experiences continued to bind them with a sense

of “us”, providing shared visions for a just constitutional future.
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The themes that emerged in my interviews and discussion of these events, including
difference, solidarity, justice, representation, self-determination, visions for the future, and

truth-telling, are the subject of the chapters which now follow.
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CHAPTER SIX

STRATEGY AND SOLIDARITY
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As demonstrated at the Convention, its aftermath, and the Referendum, Aboriginal and
Torres Strait Islander individuals advocating for constitutional change are highly diverse.
They face several challenges in coming together, including having layers of underlying
diversity, as well as having different approaches to strategy which informed their divergence
into opposing Referendum positions, particularly Yes and Progressive No. This chapter
describes how large numbers of participants nevertheless formed common strategies and

expressed overwhelming pragmatism and a strong sense of shared identity and goals.

I. CHALLENGES

A. Diverse Cultures and Differential Impacts of Colonisation

Pre-colonial Australia was highly plural, with many different languages, cultures, and
traditional Countries. Many participants emphasised these differences as ongoing and
important. For example, John Locke explained how coming from different Countries means

having diversity of thought:

I’m from rainforest Country, and all those different thinking processes. ...when we
get to talk to other people, from different parts of Country, from the desert or
wherever else... they think a very different way about [how] time and space operates
for them.

As also discussed in Chapter One, widely varied experiences and impacts of colonisation
have created “a multiplicity of Aboriginal identities” (Taylor, 2003: 93). Participants
described their peoples as having experienced colonisation differently. Gwenda Stanley gave

an example:

The Makarrata and the [ Yirrkala] Bark Petitions, they only represent them people up
there [in the Northern Territory]. They do not represent us. ... These people have their
Land, they have their culture, they have their songs. But — yeah, they got all the
medical issues, just like we have — but yeah. I’'m not going to be speaking on their
behalf, like they shouldn’t be speaking on our behalf.
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My people were the first impacted... They [colonisers] never went in their Country
till a hundred years later, practically.

Kado Muir, from a region colonised much later, acknowledged this: “I suppose I’'m lucky to
have been coming from a background where we have ...very firm and strong foundations,
that have not been shattered by the onslaught of colonisation”. Reflecting on the diversity of
colonial experiences, Jay Kickett asked, “what’s the concept of traditional law now, and what
do we think about that? I know you could talk to twenty different Aboriginal people, and

they’d all have a different view of it, to a certain extent”.

For some participants, describing cultural loss was the most solemn part of their
interview. A wide range of participants emphasised the challenges of cultural loss. As Samuel
Aniba said, “from the day one, since 1770, when this east coast was colonised, culture was
lost”. Divina D’ Anna explained, “the systems in previous years have always taken the ability
to practise your language, practise your law, practise your culture”. Sean Gordon described
“cultural genocide, the loss of language, the loss of connection to Country, the loss of
ceremonial practice”. Some groups, particularly those first colonised, have lost more than

others. Erica Smits described:

[In New South Wales] we were the first colonised. We’ve lost so much culture. Like,
I don’t know my Aboriginal language, Gamilaroi. I know words, but I don’t, I can’t
speak it. ... culture too, like... knowing the Dreamtime stories, and knowing our sites,
and knowing what to do.

Smits explained, “our culture is talking, and stories, storytelling. That’s the way our culture
was passed down. And because we were made to stop that, we’ve lost it, it’s lost. We do have
little bits, but not much”. For this reason, “it’d be hard to lock down, New South Wales,
exactly what our laws are. ...especially for each Country. And say, ‘yes, that’s what that

Country did, and that’s what that Country did’”.
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A few participants described challenging moments when they or their children visited
other parts of Australia and, witnessing cultural practices of another group, reflected on what
their group had lost. Gemma McKinnon, from New South Wales, recalled from attending one

Regional Dialogue:

I really took a lot from the Darwin Dialogue... I felt very seen, by a man who sort of
said, “if Captain Cook had landed here, we’d be like that”. Like, I’d never... had
somebody kind of acknowledge the fact that as the first contact state... that the
impacts of colonisation are [pause] far, far deeper, and far more difficult to come back
from here than they are elsewhere. But it also highlights, I guess, that need for
regional, local kind of nuance. Because we just have a different experience.

One of the greatest cultural impacts participants discussed was movement towards living
“off-Country”, creating what several called a diaspora, with people living away from their
traditional Country. For many, living off-Country resulted from colonial violence and
government policies, while for others it resulted from later movements, such as for

employment. Sean Gordon’s people were forcibly removed:

The... greatest impact on our people occurred in 1938 when... 117 Wangkumarra
people were forcibly removed from their Country on the back of three cattle trucks,
and moved 500 kilometres to the Brewarrina Mission, where I was then raised.

Gemma McKinnon described the challenges for people who “find themselves in the black
diaspora, like many of us, who aren’t living on-Country, maybe have never lived on-Country,
and don’t have as strong ties to their local community”. One of the largest off-Country groups
is Torres Strait Islander people living on Aboriginal Land. Samuel Aniba, one such person,
described how “we are minority within minority”, such that sometimes, “we’re just the meat

in the sandwich. Contemporary world, and Aboriginal world”.

The ongoing, intergenerational impacts of the Stolen Generations added to this
displacement. Karri Walker said, “my mother was taken when she was a baby, and so I’ve
grown up living away from my culture and community”. Aunty Josie Crawshaw shared her

experience:
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As a result of that history and those [Stolen Generation] policies, I do not have the
language or cultural practices to be in the main parts of ceremony when they happen
on community. It is part of the history of wiping out the Aboriginal race as they
thought it would be. Which was a huge failed experiment. But the effects and the
generational trauma that they have, that has occurred because of that policy, has left
many Aboriginal people disenfranchised, trying to operate and live off-Country.
Because that’s where they were removed to, and they have lived out their lives on
other people’s traditional Country.

Fiona Cornforth described these impacts as a crisis, saying, “if [ had my way, there’d be

cultural healing hubs... as many as there are McDonald’s restaurants”.

B. Resource Limitations, Lateral Violence, and the Toll of Advocacy

The differential impacts of colonisation have also caused competition for and different access
to resources. Participants were especially conscious of the competing claims and differing
outcomes under Native Title law.*® Sean Gordon said, “Native Title has created tribalism, or
increased tribalism”. Sally-Anne Gamble described how iron ore mining company Fortescue
Metals Group set rival Western Australian Aboriginal representative groups against each
other using money so that “a lot of families are fighting” (see Maxwell, 2025). Gail Beck
said, “collectively, we’re very powerful. ... and they’ve done everything to divide all that”.

Erica Smits described division:

[[]n the ‘90s, it was called “one mob”. And I remember... it was making sure that
we’re all together, all united. And now with this whole, “this is my Country”, “this is
your Country”, and “you’re living off-Country”, it’s divided the community. ...
That’s why we’re not getting as far as we should be.

Many participants described the challenges of competition for advocacy resources with
limited government funding, limited intergenerational wealth, and poverty. As Uncle Bill

Nicholson Jr said, “community just doesn’t have those resources. I can barely name an

46 See Chapters Three and Seven.
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Aboriginal millionaire that isn’t linked to sport”. Person KJ noted, “it’s a bit hard to advocate
while you’re broke”. Some participants cited disagreement about control of limited campaign
resources as a reason for the division of Australians for Indigenous Constitutional
Recognition (AICR), incorporated as a charity in 2019, into different campaign groups.
Several participants involved regretted that division. Gemma McKinnon said, “splitting...

because nobody wants to work together” is “gonna be our downfall”.

Several participants described conflict between Indigenous people in this environment
as “lateral violence”. Jennie Gordon said, “lateral violence is really the blackfellas targeting
the blackfellas. The blackfellas saying, ‘well you’re not black enough’, ‘you’re too black’,

‘you’re not white enough’”. Gwenda Stanley described experiencing this at the Convention:

They call us “whitefella”, they call us “yellowfella”, them people up there [in the
Northern Territory], you know? So, we have our own mob discriminating against us.
Like, no disrespect to any of them mob up there. They want to fight for what they got,
that’s fine. But understand, we were the first impact here on the east coast.

Tanya Hosch described how lateral violence had impacted her advocacy, saying, “[if] you
could equate lateral violence to how much blood was spilled, I think it would shock people,
how many lives would be lost as a consequence”. She said that many Indigenous people
withdraw from “re-traumatising” advocacy processes, since “it’s how they protect

themselves”.

Many Indigenous people link lateral violence to settler colonialism and its ongoing
impacts (Whyman et al., 2023). Thomas Mayo said, “First Nations [have been] purposely
divided for a very long time. Very little resources”. Person TF added, “we’ve been pushed
into fucking fighting for resources and things like that... we’ve been put in a constant flight
or fight situation”. Jennie Gordon commented, “it is about their whiteness showing.
Whiteness not being people-orientated, whiteness being a culture. ... So, the lateral violence

is based on whiteness”. Gemma McKinnon said some non-Indigenous people take advantage:
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“we have non-Indigenous people weighing in on what makes a real blackfella. They’ve seen
the crack”. Several women participants also identified a gendered aspect of lateral violence.
Aunty Josie Crawshaw described having “had to deal with all of the men, and the
misogyny... and the lateral violence that comes”™. June Oscar criticised “the patriarchal
structures that govern mainstream society”, calling for “a fundamental shift in the way that

our women, and our knowledges, and our experiences, is valued in this country”.

In addition to these challenges, participants also discussed in detail the demands and
personal tolls of their advocacy. Many described their exhaustion, particularly during
Referendum advocacy. Fiona Cornforth described “managing energy” and how “it feels like
there’s no real downtime... you’re always on”. Person KJ described the fear when deciding
to put up a “Yes” sign, which was soon stolen: “what if it makes our house a target? What if
someone vandalises the house?”. Several participants described their cultural load. As Kristal
Kinsela said, “we already talk about cultural load that First Nations people carry. I think this
[Referendum] has just like, it’s like tripled it”. She described how “people are coming at me

in all different ways” with questions, even in her gym class, because she is Aboriginal.

Participants made different decisions about managing these personal demands. Some
emphasised safety and self-care. Doyen Radcliffe explained, “you’ve got to look after your
own mob and protect yourself and your family, in fighting that fight. Cause it is very tiring,
mentally draining”. Person ZI said it “does take a bit of a personal toll at points. So, you do
need to be mindful of your own self-care”. Melissa Clarke described “knowing when to sort
of cut your losses. ...[with] the opposition that are never gonna change their mind, that are
gonna hold inherent racist values”, something which has “really kept me safe”. Gemma

McKinnon said advocating principled positions without compromise would be too difficult:

[T]o kind of go through life thinking, “no, I reject the concept of the concept of the
Constitution, I reject white settlement here, and... I just want my Land back™. ... I
couldn’t handle that level of disappointment.
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Gwenda Stanley described her commitment to protest despite the personal struggle:

[W]ith this comes a lot of heartache. ... I get attacked by not only my own mob but
non-Indigenous Australians as well. ... Every rally I do... I’ll have a breakdown; I’ll
have a cry. The deaths in custody ones, for me, it’s, like, I’'m broken. Like, and every
rally I do, it reminds me of the last one. Because we’ve been fighting Eddie Murray’s
case for forty something years now. ... sometimes, I just cry, and break down, and
want to walk away from it. But then it’s like, I never asked for any of this, Marcus.
And it’s like, well if I don’t do it, who else is going to do it, you know?

For many participants, the pressure of facing constant crises with limited resources meant

having to make decisions. Lidia Thorpe explained:

[T]here’s always a fight. I mean, what we have to prioritise... is which fight we wake
up to every day — is it protecting the child from being stolen, or is it dealing with a
death in custody, or a suicide?

In this context, people reasonably differed on how to prioritise multiple important issues.

II. DEVELOPING STRATEGIES

In addition to those differences of background and experiences, participants developed
diverging political strategies. These differences played out throughout the Council and
Referendum processes. Karel Williams described a debate at the Council’s first consultation

meeting at Naarm/Melbourne in mid-2016:

[Y]ou had Lidia [Thorpe], who stood up and said, “oh, we have to go for the top”...
And then you had Pat Turner who says, “well I’ve always believed in incrementalism.
And that we don’t get anywhere when we demand this [gesturing a high bar]”.

Participant Megan Krakouer’s choice to change her Referendum position illustrates these

strategic divergences.
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A. Megan Krakouer’s Choice

Menang Noongar woman Megan Krakouer, from Mount Barker in Western Australia, is a
well-known social justice advocate and activist. She was recognised at the National
Indigenous Human Rights Awards in 2018 and as Boorloo/Perth’s Citizen of the Year in
2023. Krakouer is Director of the National Suicide Prevention and Trauma Recovery Project,
where she does outreach and provides psychosocial support to families who have experienced
the trauma of a suicide. She described suicide as “the crisis of our time” and “the leading
cause of death for First Nations people under the age of 40”. She said, “no parent was put on
this Earth to bury their child. Yet too often that they do”. She linked the high rate of suicide
to other inequalities: “I think the most important thing to me is that human life inequalities
very much exist, and when you’re at the coalface, you see it front and centre. And you see the

tears, and the agony, and the pain, and the suffering on families’ faces”.

For most of 2023, Krakouer advocated against the Referendum. She told me her
reasons for being “a hard No”, many of which other Progressive No advocates shared: the
government could not be trusted, given it had “done nothing but hurt and oppress our people
continuously”; the proposed Voice was too weak and “couldn’t compel the change”; there
was no confirmed model for the Voice’s structure (“who is the Voice going to be made up
of? How are you going to do it? What’s the construction of it?”’); the Referendum Working
Group and Engagement Group had been “hand-picked” by government with a “lack of
consultation”; the Constitution still had unaddressed “racist clauses” (sections 25 and
51(xxvi)); constitutional recognition and advisory group representation was “not making any
difference” at the Western Australian state level; the Referendum was too “symbolic” and not
substantive enough; the Referendum Council process “wasn’t done representatively, where

all First Nations people had the opportunity to attend”; many thousands of incarcerated First
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Nations people were excluded from voting; and there “should have been more

consultations... to get more First Nations views” before a Referendum.

Two months before the Referendum, however, in the heat of the campaign, Krakouer
publicly switched to advocating for Yes (Kaur and Bourke, 2023). She explained her decision

to me in September 2023:

So, it was only about six, seven weeks ago that I changed my mind. And that was
after two little fellas had passed away to suicide. That’s what done it. ... when those
two little fellas, rest in peace, passed away, I thought, “okay, well, if this is an
opportunity here to have the voices of the people heard”. I’'m not sure if it will work. I
know that the bar’s so low that you could walk over it... and not even notice that
you’ve walked across it. That’s the reality. And now I have said “Yes” for it. Because
[pause] of the suicide rates. It’s not — Australians should not be proud that we have
the worst suicide rate in the world. [Pause].

And what [ want to see, if this gets across the line, an opportunity for remote,
regional, to take pressing issues, burning issues of our people to the highest level of
government on ways forward to address issues in terms of incarceration, deaths in
custody, child removals, suicides, homelessness, domestic violence, heritage. Right
now, there is no central body across the country... they can make strong
representations to government, and it could be an influential body if done properly.

... I’ve been at the heart and soul of the grim reality, and there is no other way
forward at this point. We could turn around and wait for another year or two years for
something else to be developed in terms of like a Treaty or so forth. But more people
will die. That’s the reality. So, I thought, “okay, I’m not gonna stop a process from
happening, or not support a process”. My reasoning in relation to the Referendum still
very much exists today when I turned around and said “No”. Theyre still my
concerns. But in terms of “Yes”, that’s why I’m voting. To give some hope, some
kind of dignity, and to allow more voices other than the ones that we already hear to
be at the table in a centralised way, to make strong representations to government on
issues that impact on us.

So, Krakouer made a pragmatic choice to support an imperfect solution. All participants

faced similar challenges. Most, but not all, eventually decided to support the Referendum.

B. Adapting Advocacy Strategies to the Political Reality

Many participants described the necessity and challenge of adapting their advocacy strategies

to political realities. All participants, to varying degrees, used English language, Western
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concepts, and mainstream political narratives in their advocacy. As Tom Calma commented,
“if we didn’t utilise the Western system to challenge the Western system, we would get

nowhere”. Thomas Mayo said of English words like “sovereignty”:

[T]hey’re necessary. To communicate with, not just non-Indigenous Australia, but
also amongst each other. Because we do have different languages. And also, because
many of us don’t know our own languages.

Rod Little described his role as Co-Chair of National Congress as requiring “that collusion
with the rhetoric. ... You’ll play along, and have that relationship, so that there is an

opportunity”. Person DH said, “there’s a lot of translational stuff in this”.

Some, like Gwenda Stanley, disagreed with advocates adapting too much: “they just
want to use the wording and the terminology... that suits government”. Others described the
importance of being constructive, building relationships, and setting goals within the
mainstream political context. Tyronne Garstone described this as “due diligence, about
managing that political landscape”. Dale Agius called it “tactful engagement” using “a very

particular skillset”.

Several participants described “code-switching” or “code-shifting”. Karel Williams
said that “in certain environments you act and behave and talk in certain ways, and then in
others, you shift, you code-shift”, as part of “living in those two worlds”. Person KJ
described “walking in two worlds” as how “you are a certain version of yourself when you’re
with Mob, and you’re a certain version of yourself when you’re in a boardroom. ... And

knowing how to do that proficiently”. Gemma McKinnon explained:

[I]t’s sort of accepted amongst blackfellas, amongst white people, that if you can’t do
code-switching well, then you’re not going to get a lot of traction.

... [HlJow I would define code-switching is being able to selectively assimilate when
required. [Laughs]. ... it’s not just acting white when you’re around white people, but
sometimes it’s like... trying to act like a — oh God, I can’t believe I’'m gonna use this
term, but — like a “palatable black”.
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McKinnon said the discomfort helps explain why advocates diverge:

[E]verybody has a line. Their own personal decision about where I draw the line in
my code-switching activities. ... when everything revolves around — “how much
money can we get conservative white people to give us, to help us with this? How
much support can we get from politicians who are inherently conservative?” — that’s
then going to create a divide amongst blackfellas, because some people are gonna be
willing to sort of take it a bit further than others.

These differences played out in the Referendum campaign, which saw intense advocacy
aimed at non-Indigenous voters. Melissa Clarke described “tailoring... the context around
that messaging, for the audience”. Tom Calma emphasised the need to avoid confusion and to
“stop talking about the Uluru Statement from the Heart, and talk about the Referendum. And

be very specific... Nothing to do with Treaty”. Karri Walker noted the difficulty:

I definitely do find it harder advocating to a non-Indigenous audience, because you’re
often forced to explain what is the benefit for them, and that’s not really the point of
the Uluru Statement from the Heart. ... you have to appeal to conservatives, and you
have to speak that language, and you have to outline how this will benefit them, and
outline how this proposal is somewhat watered down, that it won’t affect their rights.

Many participants described adapting their style and tone of advocacy to relate to non-
Indigenous voters. Peta Braedon described “soft influence”. Kaylene Mathouse aimed “to

engage people, on a humane level and a relational level”. Ross Williams explained:

I’ve learnt how to adapt my language, my body language, my speaking language,
around bringing people on a journey, so that they feel a part of the journey, and
understanding what that journey looks like. And always show that there are parallels
to their own life, and to their own existence. So they’re walking beside me. Rather
than behind me, or in front of me. They’re walking with me.

People are people. People will always have vulnerabilities. And look, some people
have had hard lives, as much as Indigenous people have. So, we’ve got to understand
that all people have a backstory.

For Jade Ritchie, “my approach to advocacy is an educational approach”, since “most people
out there are well-meaning. But there are very big gaps in people’s understanding on what

goes on outside of their own bubbles”. Person KJ said that answering non-Indigenous voters’
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questions often required this, since “you’re starting from such a low base of understanding
that it’s just about helping them to feel confident and comfortable with what they’re talking
about”. Melissa Clarke described the personal challenge, at Referendum community forums,
of overlooking some voters’ negative comments which were “some of the most racist stuft”.
She said, “sometimes it feels a bit dirty. ...I feel like I’'m compromising some of my integrity

to maintain dignity in those conversations”. To her, “it is ‘softly, softly’, to a large degree”.

Participants on all sides expressed frustration with having to ask for change in this
way. Karel Williams said, “I get sick of it. That we have to ask Australians for us to be
recognised as the First Peoples. Give me a break”. Mick Dodson characterised it as like
“beggars coming to the table for a feed”. Gwenda Stanley said of the Yes campaign, “we’re
like Oliver... can we have some more, please?”. Participants understandably differed on how
much they were willing to adapt their advocacy for non-Indigenous people and political

narratives.

C. Principle and Pragmatism

These issues of strategy and adaptation raised tensions between principle and pragmatism.
Participants often spoke about three and 97, the rough percentages of Australians who are
Indigenous and non-Indigenous.*” Ray Minniecon said of the Referendum, “we know it’s a
David and Goliath thing, it’s 97 to three”. Tyronne Garstone described reflecting on this at

the Convention:

I think one of the biggest challenges for me is: how do you put the ask to the
Australian public... noting that we’re just over 3% of the population, the current
political landscape — what is the right ask? Because if we asked too much, it was
never going to get up. If we asked too little, it would be symbolism.

47 These percentages were 3.8% and 96.2% at the 2021 census (Australian Bureau of Statistics, 2023).
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For this reason, most participants prioritised advocacy aimed at non-Indigenous voters. Sean
Gordon described how “when you’re a minority in the country and you’re dependent on the
97% to support what it is you do, then you’ve got to be clear on your strategy and your
approach”. Jade Ritchie said, “it’s got to be done together. ... if we’re going to see better
outcomes for Indigenous people, we need non-Indigenous people to be part of that change™.
Yingiya Guyula, whose main election platform has always been Treaty, said he chose to
support Voice as “one step” first, since voting is “3% of us against 97%”. Doyen Radcliffe
said about activism and getting outcomes as a minority, “we have to band together, become
stronger in ourselves. ... But also, bring in like-minded people with us on the journey, other
Australians, white Australians”. Ken Wyatt described the critical importance of relationship-
building: “we will only get this by walking with people... I’ve always said, ‘don’t headbutt

somebody and expect them to help you. Shake their hand, and engage’”.

Many participants described their advocacy as “pragmatic”. Gemma McKinnon
reflected, “I’m a very pragmatic person”. Person PX said, “I think most Aboriginal people are
very pragmatic”’. Doyen Radcliffe said that for negotiation, “at the end of the day, it’s First

Nations people that will have to compromise... we can’t have everything”.

Participants on all sides recognised this tension. But their responses spread along a
spectrum between the poles of principle and pragmatism. As Tanya Hosch said, “even with
all the many, many times that we agree on where we want to go, we don’t agree on how to
get there”. This spectrum was reflected in participants’ Referendum positions. Progressive
No voters prioritised principled positions. Lidia Thorpe called the Voice a “little tick-a-box™
and a “trinket”, “compared to... what we should be fighting for and what we can potentially

get”. Gwenda Stanley similarly defended the Aboriginal Tent Embassy’s position: “we’re not

compromising nothing. There’s a left and a right wing, but we’re the bird. We’re the body. So
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again, I will focus it back on Aboriginal sovereignty in this country”. Some Progressive No

supporters also rejected the binary choice. Rodney Gibbins said:

I won’t vote “Yes”, I won’t vote “No”. I’ll be voting for truth-telling and Treaty first.
I know that it’ll be treated as an invalid vote. But it’s my way of issuing my thoughts,
and dealing with my rights as a blackfella to say what [ want. ... I’ll put my own little
box in.

Some participants supported Progressive No logic but felt forced to support Yes in order to
counter the dominant Conservative No campaign, which they saw as a worse outcome.
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Auntie Josie Crawshaw said, “I’m hoping I will stay true to... being ‘No’”, but was
concerned about racism and “far right extremists”. Suzanne Thompson felt compelled to
support Yes in Barcaldine, a town with a very strong Conservative No presence, after hearing

racist slurs in public and receiving “horrible letters in the mail”. She described being “the

only person in town with a ‘Yes’ ad”:

I was a No voter, because I don’t trust the people that are leading this. I should have
stuck to that. But now I have no choice but to be “Yes”. Because I don’t want to wake
up with “No” in the morning. So, I’'m a No voter in the Yes camp, if that makes sense.

Many participants, like Megan Krakouer, decided to support Yes for pragmatic reasons,
despite having deep reservations or a different order of priorities. Mick Dodson said, “the
Voice is a vehicle to transport the other things that we’re concerned about, Treaty and truth-
telling. I would’ve preferred it the other way, but... I’'m cool with either way”. Of course,
compromise was accompanied by hesitation. Karri Walker captured feelings many
participants shared by stating, “when advocating on First Nations issues, you do have to make
a lot of compromises. Like, of course, we would like the Voice to go further than it does. ...

It is incredibly watered down”.

Several Yes campaigners saw Voice as the only practical option in the circumstances.
Uncle Kenny Bedford called the Voice “a generous compromise” but still “a big

improvement”. He commented:
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[Y]ou’ll hear some people say, “oh, it’s bullshit, it’s got no power”. It’s like, well...
we understood that it needed to be palatable. It needed to be conservative. It needed to
pass the pub test for all Australians. Cause that’s the only way it’s gonna come in.

Some Yes supporters expressed openness to alternatives. As Person EO said, “we tackle the

Voice first, if we can’t have the Voice, then we go with... the sovereignty mob”.

Most Yes supporters focused on the positive spirit and future opportunities a
successful Referendum could bring. Charline Emzin-Boyd called it an opportunity “to be
together, walking together”, and said, “I’m busting with the enthusiasm, and the hopefulness

of what this country’s going to look like, for all of us”. Jade Ritchie said:

We need to a/l be on this journey. So, again, I don’t think that the right thing to do is
just to rip up everything and start again. I think that we actually need to go on this
journey together, to make incremental steps, where we as a country have more
empathy, understanding, connection, and unity.

D. Incrementalism and Trust

At the heart of this tension between principle and pragmatism were participants’ diverging
views on incrementalism and trust. More pragmatic participants tended to be more prepared
to trust and work within “the system”. Ken Wyatt said he “always found it easier to become
involved on the inside, and influence”. Divina D’ Anna commented, “the only way to really
change the system is to get in the system and try and change it from within”. Person RS
explained, “I know that we have to work within those colonial governance structures. And we

do. That’s what we live by, all of us in Aboriginal affairs. That’s all we’ve ever lived by”.

These more pragmatic participants commonly favoured an incremental strategy. Sean

Gordon explained:

[W]e are three percent. And that... never leaves my mind in regards to how I
advocate... I believe that our people have been very successful, over the many years.
We’ve gone for incremental change. Our process has been about evolution, and not
necessarily revolution. I think our numbers are too small to conduct a revolution.
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Karel Williams agreed:

I can see the rationale for it. You do it incrementally, and then everyone else sees that
the sky hasn’t fallen in, so maybe they’ll accept something that it’s a bit more
demanding, or nuanced. So sometimes you just have to, even though you’re aiming
for this [gesturing a high bar], understand that — let’s take the small wins as we go.

Rueben Berg said of incremental advocacy across generations, “we’re all just trying to get
one step further ahead each time. ... You can’t give up what you’ve got right now to go for
some aspiration that’s unattainable, you’ve got to just keep chipping away”. This was

especially important in moments like the Referendum:

[T]here’s often these kind of cycles, of where there’s momentum, where there’s that
goodwill, where they actually want to achieve something, that political capital. You
want to try and harness that... It might not be everything we want, but we can then
leverage what we are able to secure, to continue to push for even greater things.

Rod Little said regarding the Statement:

I get it, like, it’s kind of a Trojan Horse kind of approach. ... here we are, fighting for
our rights, for a very long time, and advocating for change. And then all of a sudden,
we’re seeking permission to be included in the framework [the Constitution] that we
resisted for so long. But I get the strategy! Yeah [laughs]. So, you’ve gotta try each
[strategy].

Almost all Yes supporters had pragmatic logic about the Referendum, and about Voice as the
easiest starting point out of Voice, Treaty, and Truth. Jade Ritchie called it “tangible,
incremental progress”. Jay Kickett called it a “once in a lifetime opportunity... It’s dead and
buried once this happens”. Rueben Berg said a successful Referendum would give “political
capital”, explaining, “we can leverage that to then have conversations around Treaty... And I
would hope that any treaty-making process led to a Voice that was stronger than the current
one being proposed”. As Tanya Hosch said of this incremental advocacy over a lifetime, “you

really have to stay the course”.

Some Yes supporters described the Progressive No position as impractical, given the

dominance of the Conservative No campaign. Aunty Pat Anderson asked, “you think this
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same mob that say ‘No’ are gonna negotiate treaties? ... Oh, forget it”. Karri Walker said a
“No” vote will be reported as a damaging Conservative No victory: “it’s not a ‘no, asterisk...
we want something more than the Voice’. ... It’ll be that Aboriginal people don’t matter. And

that we don’t deserve recognition of our inherent rights”. Person PX explained:

[O]f course I support a Treaty, I just need to make that clear — but I’'m a very
pragmatic person. And I think most Aboriginal people are very pragmatic. ...if we
cannot get the Voice up, how in hell will we ever get a Treaty in this country?
...opponents to the Voice — what are they putting on the table? What practical steps?
What’s their solution to achieving a Treaty?

Scott Wilson said:

I know some of the opposition... sixteen or seventeen percent of Aboriginal [people]
— “oh, we don’t want a voice, we want Treaty first”. Well, unfortunately, the
government of the day said in their election promise said that they would introduce
Voice.

Not everyone, however, was comfortable with incrementalism. Lidia Thorpe said those who
compromise “silence our voices”. Robbie Thorpe disagreed with “slotting us in the back of

your racist Constitution. How offensive and insulting do you think that is?”".

The most significant point of divergence was about trust. Many participants distrusted
the government, often including individuals funded by or working closely with government.
Person TF said, “they’re always gonna be the government, man, they’re not gonna try and

give us a fair go”. Rodney Gibbins explained:

[TThat’s the biggest thing I think missing out of all of this. There is a lack of trust
from the Aboriginal community towards white politicians. ... There is no part in
Australian history where I think the black man and the black woman can turn around
and say, “we can, have, and will always trust a government”. You can’t do it. But I
wish it was a lot different. I wish we could trust government, and trust their word.

Trust influenced participants’ positions. Person DH acknowledged, regarding the design of

the Voice being left to Parliament, “we’re kind of giving Parliament a lot to sort through
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...there’s a lot of trust in that”. Rodney Gibbins said that to support Yes, “I would want to

know, what is it actually going to do? How is it going to represent us?”. Gail Beck explained:

I’m really quite cynical. I’ve been an advocate, an activist, for over forty years. And
everything government has come up with... was not for our benefit. And I, in my
bones, I’'m feeling this is trickery.

For many, this distrust could only be offset by substantive guarantees and transparent,
Indigenous-led processes. Gwenda Stanley said, “unless this Voice is talking restitution,
reparatory justice, genocide, and Treaty, clan treaties, that will actually, we can see some sort
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of outcome instead of being drip fed all the time, it’s still a ‘No’”. Gary Foley criticised a
Voice where, as with past Indigenous advisory bodies, “there’s no obligation on any
government to take the slightest bit of notice”. When I asked Foley what he would say to

Aboriginal advocates who agreed on the long-term goals but sought incremental change, he

responded:

What do I say to ‘em? I say, “you poor fucking deluded fools”. That’s what I say to
‘em. Simple as that. Because that’s what they are. Where are the incremental changes
that have come? ... there’s more blackellas in jail now than there was at the time of
the Royal Commission [in 1991]. So, the poor fucking deluded fools. If they want to
drink the fucking Kool-Aid, then let them drink it themselves.

Despite this distrust, some participants were willing to prioritise immediate change in a time

of necessity. lan Trust explained:

[W]e’re actually talking about Closing the Gap, not so much about... ideological, sort
of things, like treaties, and sovereignty, and so on. I mean... I’m not saying that
they’re not important, maybe they are, down the track. But this process here is about,
what do we do about our people on the street that are suffering? ... some of my
colleagues over there probably wouldn’t agree with me, they’d say, “oh, we’ve got to
do both”. But what do you concentrate on first, though?

Most agreed to some extent with this logic, but not all. As Gwenda Stanley said of those who
call Aboriginal Tent Embassy activists “too radical”, “that’s okay, because I don’t want to be
in that circle, because I don’t belong in that circle. I belong on the green grasses of the

Embassy [laughs]”.
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III. SOLIDARITY

A. Respect for Difference

One of the most striking aspects of the interviews was how much participants acknowledged
and respected others’ different experiences, choices, and strategies. Despite their many
divergences, most participants emphasised Indigenous solidarity, resilience, and strength.
Gemma McKinnon said, “we’re all working towards the same outcome. We’re just all
skinning the cat in a different way”. Suzanne Thompson similarly acknowledged there are
“many ways to skin a cat”. Doyen Radcliffe commented, “I know each mob will all have
their own different challenges”. Divina D’ Anna remembered people questioning how she
would fare in Western Australian Parliament, and responding, “look, I got 20 years doing
black politics. Coming down here to this little white politics system is easy. They have rules

of engagement. Our mob don’t”.

For example, many Convention attendees were sympathetic to the Walk-Out group’s
views on Treaty and sovereignty, or acknowledged their right to leave, despite disagreeing
with their decision. Tania McLeod said, “that’s okay... They walked out... and people still
went up and talked to them later”. Person PX said, “that was their every right to walk out.
That’s their right”. Person YV said, “it was good, you know. She [Lidia Thorpe] provided
that other context. And there was a bit of disruption, but that was fine... people are able to
have different views”. Divina D’ Anna noted the regional mix of the group and acknowledged
that some groups from the south-east have been impacted differently by colonisation and may
be “a bit more passionate in some of their views cause of the different experiences that
they’ve felt”. And Gwenda Stanley, a Walk-Out group member, said of Northern Territory
groups she had disagreed with, “no disrespect to any of them mob up there. They want to

fight for what they got, that’s fine”.
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Many Yes supporters were sympathetic to Progressive No reasoning and distrust of

the system. Stacee Ketchell explained:

[SJome of our families shut out anything government. Because government has
caused so much hurt and pain for our people, that anything government-associated
they will reject and shut out. So, that’s important that we acknowledge and respect
those, because they’re valid points.

Jackie Huggins also explained:

[WThen people say to me, “why are people voting ‘No’ for the Referendum?”, 1
always say, “I do believe it’s because we have been so humiliated, disappointed, and
neglected by governments over decades... because of this, it is no wonder there’s a
huge mistrust, people just do not want anything to do with government”.

Charline Emzin-Boyd acknowledged, regarding her decision to work within the system;

I understand some of the issues with some of our Aboriginal people that don 't feel
comfortable in the white construct. And that’s okay. There’s lots of fears, lots of hurt.
And we’ve just got to let people move forward in their own pace. For me, we live in
this world of white construct. We have to then try to put ourselves in a position that
we can manage that as well as keep cultural, spiritual... connections.

Melissa Clarke sympathised with those who disagree:

[W]hen some of our mob get really angry, and they’re like, have no regard for police,
or authority, or systems, or whatever — [I] completely sympathise with that. ... I really
get the pain that fellas sit in, always just trying to be the Michelle Obama and go the
higher ground. Yeah, it’s hard.

Person KJ acknowledged that their views were more pragmatic because of the long resistance
of others: “I’m a younger generation, and I haven’t had to fight for fifty years to get to this
point”. They also acknowledged the diversity of Indigenous people who joined the Yes
campaign, calling the Referendum “the first time in my lifetime that I’ve seen so many

people and groups actually come together on a single cause”.

Several participants described reconciling differing Referendum positions within their

own families. Erica Smits said:
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[W]e might not all agree... but that’s fine. Like, we’re still family. We’re not cutting
ourselves out. ...that doesn’t take away from anything. It doesn’t mean anything.
Whereas we’re all there for each other, and our family, and our culture. It’s just
politics, really [laughs].

A few participants also sought to understand or explain the small number of Indigenous
advocates in the Conservative No campaign. Theresa Ardler said of Conservative No

spokesperson Jacinta Nampijinpa Price’s focus on crime reduction:

[SThe’s gone through a lot, herself and her family in Alice Springs, so I can
understand that... but sometimes you got to think... what’s the real thing that all First
Nations from around Australia need, you know?

This respect for difference was exemplified in how some participants prioritised my capturing
the overall picture more than promoting their own positions. For example, like several
participants, former Liberal Party minister Ken Wyatt gave me advice on people I should try
to speak with. He advised me to take an external view of things, seeing the broader picture
from the outside, like a “helicopter view” from above. He explained this as seeing the
landscape like when viewing a traditional painting depicting a landscape’s key features.
Despite being opponents in politics and the Referendum, Wyatt encouraged me to meet

independent Senator Lidia Thorpe:

Ken Wyatt: ...the other group to look up is, look at the sovereignty groups of
Australia, cause that’ll give you a sense as well.

Marcus Dahl: Yeah. I’ve done a few interviews with some of the sovereignty people,
to hear that side of things as well.

KW: Yeah. There’s some good people amongst that group. [Pause]. Did you get to
interview Lidia at all, Thorpe?

MD: I did.
KW: Good. She’s a fascinating person.
MD: And also her uncle, Robbie Thorpe.

KW: Oh yeah, yeah. No, when I was in there [in Parliament], Lidia used to come
around frequently. And she’d always come in and say, “Uncle, can I see you?”. And
then we’d have a conversation. So, she was good.
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This solidarity and respect despite individual differences reflected a shared superordinate

identity as Aboriginal and Torres Strait Islander people, to which I now turn.

B. Identity

Participants expressed a strong sense of Indigenous identity, and of difference from non-
Indigenous Australia. For many, a sense of exclusion and injustice reinforced this. Mick
Dodson described how many Aboriginal people have a “deep sense of being excluded.
Where’s our place in the nation?”. In this context, participants maintained their sense of
difference and resisted assimilation. Kado Muir described how colonisation’s impacts are
also psychological and cultural, and some young Indigenous people have “fallen prey to
ongoing processes of... colonisation of the mind and the spirit”. A small number described a
pressure to “assimilate” when non-Indigenous people characterise Indigenous people, as
Denise Bowden put it, as “only just Australians” like everyone else. David Collard criticised

government promotion of “mainstreaming”, rather than Indigenous-specific programs:

“No, you’ll all be mainstream. We want you to go and do these things. ...We’re not
going to talk about all of that stuff that happened back then. We stole your Land,
we’re not going to talk about that. No, no, no, no. That’s all gone. This is our Land
now. This is our water, this is our forest, this is our wood. Your sovereign rights,
we’ve taken all that away”.

Given this Indigenous identity, some participants did not identify as Australian. Person TF
explained of the word “Australia”, “it doesn’t really mean nothing. It’s just a word to me,
really”. Gwenda Stanley emphasised, “I’m not Gomeroi Australian. I’'m just Gomeroi”. But
most participants still considered themselves Australian, while also having a distinct

Indigenous identity. Uncle Ossie Cruse said that “if my forefathers sought the integrity to die

for this country, then I must respect this country”. Rueben Berg explained:

I recognise the value of the society that we have as Australia. ... But I think we need
to... recognise the rights of Indigenous peoples through things like the UN
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Declaration, and actually be able to enact that. And if we have that sense of mutual
recognition and respect of these two forms of governance and these two forms of
sovereignty, then I think we’ll be able to move forward pretty comfortable.

This approach was not always comfortable. Jackie Huggins said of the word “Australia”, “I
have always felt a bit uncomfortable about that. Because I think...what was this place called
before whitefellas got here and it was ‘Australia’?”. She gave the same reason for using an
Aboriginal term of reference for women’s advocacy, “Tiddaism”, rather than using

“feminism”.*®

At the heart of this collective Indigenous identity, participants described a shared
sense of cultural identity, and an intergenerational project of cultural survival and revival.
Participants on all sides described their advocacy as a cultural duty inherited from their
Elders and their ancestors. Jakirah Telfer said of the Statement, “it’s not just these signatures
but the voices of the Ancestors that we’re carrying as well”. Stacee Ketchell said, “it’s an

inherited responsibility. We’re born to continue the fight”. She added:

Our people are so smart. And they know, my Elders know what we need. And for us
young people, we’re ciphering this information, to go, “okay, I understand what
you’re, what we need to do”. ...they’re our guide, and they’re our wisdom, and they
do it for a reason. So, we must follow that, and carry out our sort of, inherent
birthright, really. Gotta continue that. Yeah. Yeah. It’s not something that we can
reject.

Many participants linked their advocacy to historical efforts, including William Cooper’s
1937 Petition to the King, the 1963 Yirrkala Bark Petitions, and the 1988 Barunga Statement.
Person K1J said of the Uluru Statement, “still asking for the same things, in different ways, on

different artworks”.

Many participants drew cultural links between their ancestors, themselves, and their

current and future descendants. As Person TF said, “not just doing it for the past, our

48 From “Tidda”, used widely by Aboriginal women to mean “sister” or “woman” (Huggins, 2022: 7).
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ancestors, but the future people coming along as well”. John Locke explained the

transmission of the “responsibility of sovereignty’:

We are custodians of the landscape. The “spiritual notion” is about giving that. I’1l
pass it on to the grandchildren’s line coming up. And it’s then them that’ll be the next
set of custodians and the knowledge of Country, and the way we are as a people.

Person PX said of the Statement:

For Aboriginal people, it’s a moral imperative, and a moral obligation, to keep things
strong for future generations. ... And that means ensuring that future generations have
a strong identity. They understand their Country, they understand where they’re from,
they understand their language, they understand their kinship connections, they
understand the Tjukurpa [Law/Creation], they understand who they are as an
Aboriginal person. And that’s such an overriding moral and cultural imperative. ...
So, the Uluru Statement from the Heart fits into the history of resilience, it fits into the
history of worrying about the future generations, it fits into the history of keeping
Aboriginal identity and language and culture and everything to do in terms of who
you are as an Aboriginal person strong. And it’s about the survival of culture and the
survival of a people.

Ken Wyatt agreed, “in many senses, it is a continuation of the 65,000-year-old culture”.

A wide range of participants described their ancestors, or “old people”, as a driving
force behind their advocacy. Tyronne Garstone said, “I’ve always felt like, we’ve got
standing orders from all our old people that’ve gone before us”. Fiona Cornforth said, “our
old people, what they think of what we’re doing matters most”. Kaylene Malthouse described

cultural obligation as driving her leadership:

[T]hat obligation is stronger than the fear, or the sense, I reckon, sometimes!
[Laughing]. Cause you’ve just got to do it. You have to. And I think that’s where we
get our braveness and our tenacity, is that the mob behind [ancestors] watching you’s
the one. Not them one in front [facing you], it’s them ones behind!

Many participants said their ancestral connections gave them strength and resilience. Jackie
Huggins was inspired by “the ingenuity of our people, never giving up, their resilience”. Ross
Williams commented, “we all have built resilience inside of us, so we’re able to protect

ourselves from the atrocities and the hate”. Lidia Thorpe said her connection to her ancestral
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Country has “enabled me to do what I do today with that grounding and that cultural

strength”. Aunty Pat Anderson explained:

[T]his resilience has served us well. And the strength, resilience, and, ingenuity, to
live for so long on sometimes a hostile environment. That too. We’re used to
opposition. We’re used to trials and tribulations. They’re part of who we are. We’re
tough! ... They can do their darndest. We ain’t going anywhere. We’ll just continue.
There’s, here [gesturing behind] — generations piled up behind us. And we know that.

Many participants described centring their cultural identity. Politician Divina D’Anna

explained:

[Y]ou wear a Kimberley [region] shirt, you wear a WA Government shirt, you wear a
neighbour shirt, you wear a whatever, Broome girl shirt. But under all those t-shirts is
my Aboriginality. So, no matter what shirt ’'m wearing that day, it’s always gonna be
on me, and have that cultural lens through me.

Sally-Anne Gamble showed me a tattoo which named her Yamatji and Noongar peoples
around an Aboriginal flag. Emphasising the importance of her community, she said, “that’s

why it’s around the Aboriginal flag on my chest, cause that’s where my heart is”.

Many participants emphasised that this cultural identity persisted despite differing
appearances. Robbie Thorpe said, “we don’t really care what colour you are. It’s what law
you got”. Tania McLeod described how “my sisters are a darker colour than me” and “we
look very different”, but that the important part was, “we never went anywhere. Still here, all
different types, different colours”. Several participants described taking pride in both their

Indigenous cultural identity and their mixed ancestry. Erica Smits explained:

I identify as Aboriginal, but I also identify as English and Irish. ... I always recognise
both my sides of my family. ... I would never not say I’ve also got English and Irish
in myself. So, I think to myself, what am I gonna do? Am I gonna cut myself in half
and take half [laughing], and take half of myself away?

Participants resisted mainstream political narratives that reduced Indigenous affairs to

questions of race or racial appearance. Karri Walker said when she thinks about First Nations
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rights, “I’m thinking about Country, and culture, and community, and cultural authority...

I’m not at all thinking about race”. Suzanne Thompson said:

It’s about staying true to my identity. Because if I don’t, my granddaughter, who is as
lily white as they are, the bluest of eyes, is going to have to have her granny’s photo
up there, to justify her existence as an Aboriginal woman.

Participants’ advocacy therefore formed part of an intergenerational cultural project. Several
used the phrase “not in my lifetime” when describing their long-term goals. Several honoured
advocates who had passed away. Tania McLeod described Voice as part of “generational
change”. Ross Williams said, “I hope in reality, that things will change, slowly. ...the
glaciers are melting quicker than change is happening. So, you can’t say it’s glacial!”.
Kaylene Malthouse said, “each time over the last 200 plus years, we’ve had petitions and
we’ve sat in hope. We’ve always sat in hope. And I have to say, that is a real Indigenous

thing. That handing something over, and just waiting”.

Many participants spoke about doing advocacy to benefit their children and
grandchildren. Uncle Ossie Cruse explained, “we always focus on our children’s children.
What are we gonna leave them? What are we gonna make better for them?”. Kristal Kinsela
similarly said, “this is not about me. This is about... what does this place look like for my
children?”. Charline Emzin-Boyd spoke of a possible successful Referendum as “the start of
a ripple effect”. She added, “it’s so inspiring and emotional to think that my great-great-

grandkids are not going to have to fight to be Aboriginal”.

As discussed earlier in this chapter, participants solemnly described cultural loss and
the impacts of colonisation. But when doing so, they also emphasised adaptation and change
for cultural survival. Ian Trust noted how Australia’s largest cities “have all got a sizeable
Aboriginal middle class”. He saw this “as being a positive thing”, reflecting “being able to

adapt yourself to the environment that you’re living in”. Uncle Bill Nicholson Jr explained
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how for his Wurundjeri Woi Wurrung people, “the modern context of an Elder is a little bit
different than traditional Eldership”, since “you are nominated and voted in as an Elder at
AGMs” of a corporate governing body. Melissa Clarke advocated for “being innovative” in
how to “go back to our basic cultural ways of networking and supporting each other and

collaborating”.

Despite significant displacement and loss, participants prioritised cultural survival,
adaptation, and revival, emphasising their shared cultural identity. As Shane Sturgiss
described, “we’ve lost too much, to Constitution and government, and colonisation. What we
can do is grow and build from what we have... and hopefully try and build back some ground
over time”. Jakirah Telfer encouraged “revival and reclamation” to keep culture alive.
Several participants promoted language revitalisation and other cultural projects. John Locke
showed me a project which used modern technology to integrate traditional spatial mapping
concepts with digital maps of his traditional Country. Suzanne Thompson described
developing a self-drive tour app to trace Creation sites for visitors, “so then they’re becoming
more custodians of that ancient law story too”. She described cultural revival as an
opportunity: “trust us enough, to show you how to do it again. But it’s not going to happen
overnight. Cause we got stopped. And we’ve got to reset something that has been annihilated

for the last 230 years”. Kado Muir described an internal cultural recovery project:

I come from outside the frontier, so, in my desert communities, we are lucky to still
have our traditional education systems intact. And our legal systems intact. But inside
the frontier, it has been decimated, and so the other intergenerational project is to
recover. And re-align with the spiritual and intellectual traditions of the Land. ...that’s
our internal project that we need to do: re-establish our institutions.

Tyronne Garstone explained that, because of the loss of senior people and because of new

cultural questions arising in contemporary contexts:

[A] lot of that real strong traditional values around decision-making is not there
anymore, or it’s been adapted. And that does create a little bit of uncertainty for some
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groups around how they navigate decisions. Because every society has a right to
progress and evolve, but we’re always challenged by trying to maintain our integrity
and our connection to say that we shouldn’t have to continue to compromise too much
in order to identify who we are and get the outcomes that we feel that we deserve.

Many described this ongoing process of survival and revival as very difficult. Person TF said,
“I’m all about rebuilding my own nation, bringing back my people”, but this is challenging
with new technologies, where “everyone’s walking around with their face in their phones™.
Jakirah Telfer said, “we’re still on the journey of removal and reconnection with culture and
family”. Yingiya Guyula commented, “it’s a bit like picking up the pieces! Putting it back

together, and look, it’s a chair. This is what we’re doing now”.

The Convention revealed both this critical importance of cultural identity and the
challenge of adaptation in complex contemporary settings. As discussed in Chapter Five,
many delegates described culture as having played an important part at the Convention.
Person DH joined a break-out group not for their region of residence, but the region “where
my ancestral connections and obligations lay”, since “for me, that was the building block for
the whole thing”. Samuel Aniba said being a Torres Strait Islander visitor influenced his
quietness and support for the Statement: “the culture came in and play a core part of it. This
is their Land. Don’t say anything. Respect their opinions. Respect their voice. And if they do
ask us, then present [our views]”. Person PX described how when things felt like the meeting

was “falling apart” with heated debate, a senior delegate intervened:

[H]e stood up, and he said, “can somebody tell me what sovereignty means?”. And
everyone went quiet. Cause he was a cultural authority; he was from Desert
Country... And then he spoke in language, in Luritja... “this is what sovereignty
means to me”. And he went on to explain, what sovereignty — it’s Tjukurpa. Which is
connection to Country... And he quietened, he settled that meeting down, and
everyone stopped the intensity.

Many participants also described the Statement canvas as an expression of culture. Most
signatories indicated their mob or Country alongside their name. Person PX said Sammy

Wilson from the local Mutitjulu Community was “heavily involved in the whole meeting”
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and “gave permission for the Uluru Statement”. Four women artists from Mutitjulu, Rene
Kulitja, Charmaine Kulitja, Christine Brumby, and Happy Reid, painted the canvas
surrounding the Statement’s signatures. The painting depicts two important local Anangu
traditional Law/Creation stories, or “Tjukurpa”: the Kuniya and Liru story, and the Mala and
Kurpany story (see Mayor, 2019: 11-5, Parks Australia, 2025a, 2025b). Tjukurpa “refers to
the creation period when ancestral beings, Tjukuritja, created the world as we know it. From
this, the religion, law and moral systems were formed” (Parks Australia, 2021). They are
depicted on the canvas like an aerial map of the Uluru landscape, something Ken Wyatt
called a “helicopter view”. Rene Kulitja later told media, “this painting shows all the stories
of Uluru and the statement is placed at the centre where the power resides” (Chrysanthos,
2019). Several participants described the painting’s significance. Kaylene Malthouse
explained, “it shows our culture and spirituality in the Statement. It’s laying us bare”. Aunty
Pat Anderson said Tjukurpa were “infusing it with the spirit of the Land”. Most participants
who commented on it said they appreciated the painting, which linked the Statement back to

other historic petitions presented in this format.

The way participants discussed their disagreements at the Convention also revealed
the ongoing importance and challenge of centring culture in contemporary political settings.
As discussed in Chapters Four and Five, several participants criticised the Convention
process as not being sufficiently culturally informed or culturally representative. Suzanne
Thompson said, “we forgot our cultural protocol when it come to engaging and immersing
our own people in the conversation. We’ve gone Western way”. She found comfort in
refocusing on local cultural advocacy, and when she made “a decision to look after my own
mob and my own patch, was when things changed for the positive and better”. Thompson and
others also criticised the limited role of the local Mutitjulu Community at the Convention,

and its commercial location, Yulara Resort, which Thompson said is “very separate to
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Mutitjulu community”. Lidia Thorpe reported that Mutitjulu people disagree with “Uluru”
being used on the Statement, because Yulara is a different place to “Uluru”, a name which
“only belongs at the rock™. In late 2017, Anangu Elders had requested “Uluru” be removed

from the Statement’s title (Lindsay, 2017).

Those who criticised the Walk-Out group made cultural arguments, suggesting the
group breached Anangu cultural protocols for the meeting. Karel Williams recalled how they
were asked to leave by the local Traditional Owners because they had no permission to
protest or display banners. Uncle Kenny Bedford said, “I didn’t care if they [the Walk-Out
group] didn’t support it, but they were quite rude and didn’t respect the Anangu peoples, the
way they behaved”. Thomas Mayo called the Walk-Out conduct “more of a break away from

culture” rather than protecting culture. Sean Gordon explained how some came back:

So, they chose to step up and walk out. ...when they wanted to come back in, the old
people up in that community said, “sorry, you’ve walked out. ...it’s not how we do
business, you can’t just walk back in”. And they said, “well, what do we need to do to
come back in?”. They said, “you need to get up on the stage and you need to
apologise to everyone for your behaviour for walking out”. And they said, “the way in
which we do business here, even when we disagree, we stay in the room until we get
to a point of either agreement, or that we accept that we just can’t agree”. ...no one
kicked them out; no one made them stay out. They made a decision and everyone had
to accept that decision.

Some participants, however, defended the Walk-Out group’s approach. Aunty Josie
Crawshaw suggested using Anangu protocols to restrict dissenting speech was a strategy “to
disenfranchise” people who have the cultural right to speak for themselves. Lidia Thorpe said
she had been wrongly threatened with tribal punishment for her actions, and that local senior
lawmen later found her and the Walk-Out group to acknowledge their arguments for Treaty
and sovereignty, and to make peace. So, cultural arguments were used both to criticise and

defend the Convention, and to criticise and defend the Walk-Out group.
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C. Shared Goals

Alongside acknowledging their differences and emphasising cultural identity, participants
frequently drew connections between their long-term goals. Rod Little suggested most
advocates were playing the same long-term game, and different approaches would be

important after the Referendum:

[I]t’s not a one side, “it has to be this way”, or “it has to be that way”. Cause you’ve
got to be able to adjust your strategy, if you’re not winning the game. So — I look
forward to this PhD coming out.

Gemma McKinnon observed, “we all want the same thing. We’re all heading in the same
direction. It’s just that they have different ways of going about it”. Gary Foley drew

connections to advocates through generations:

[[]f you look at... all the different generations of fucking activists who have been
fighting the fight. You strip away the bullshit, and what it boils down to in the end,
they’ve always been about self-determination, fucking political and economic
independence. ...they’re the essential fucking elements that are the same today as
they were in 1924 when the old AAPA was set up.*

Participants expressed resilience. As David Collard described:

Our philosophy hasn’t changed. Our principles haven’t changed. Our ability to use
contemporary programs, the different ways the government want to present stuff — we
have had to adapt. ... Indigenous people, adapting on a daily basis, to survive. The
resilience of our people is absolutely amazing.

Doyen Radcliffe characterised the Referendum as a necessary battle:

It’s one step at a time, and this is just one more step. ... It’s like a battlefield. You win
one, and then you’ve got to fight the next one... it’s always a struggle. ... and
activism is always gonna be part of our lives. And if you don’t stand up and fight for
what is right and decent, and for fairness, and for rights, we’re always going to be
pushed down to the bottom.

4 See Chapter Three.
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Others spoke of skill and persistence. Kaylene Malthouse said, “we have been under
government rule for that long. All our lives, and our parents and grandparents... and we’re all
sort of bush lawyers, to a degree”. Melissa Clarke said of juggling multiple roles across
Indigenous and non-Indigenous communities, “whitefellas can make leadership courses about

how we conduct ourselves as blackfellas”.

Despite the challenges, many participants maintained confidence that their people
would always survive and fight for change. Sean Gordon commented, “everything that we

have today, we’ve had to fight for”. He added:

I think it’s going to take at least another [sighs], hundred years before we even look
like catching up to you fellas. [Laughs]. We’ve got to understand that this is a
marathon and not a sprint in regards to empowering Indigenous people.

Uncle Kenny Bedford acknowledged, although his time in leadership was finishing: ““your
turn now, young one’. ... Someone else is gonna come and stand there, and it’s not gonna go
away. They won’t deny us out of existence”. Kaylene Malthouse said of the Referendum,
“we never give up! That’s our resilience. ...it’s either tick that box for “Yes’, or tick that box
for ‘No’. But I don’t think we’re going away”. Ray Minniecon said, “if it didn’t succeed,
we’ve been there. Been there, done that. [Laughs]. We still know who we are. And we’re
confident in our identity and our dignity”. Person SN responded to my question about
advocacy as a colonised minority group, “it’s kind of existential... I don’t know anything
else”. Gary Foley shared a sense of inevitability, hoping for the independence of his

Gumbainggir people in the long-term:

The sort of the things that I’'m talking about will not occur in my lifetime. But I think
inevitably there’s gonna come a day of reckoning. And it won’t be all Aboriginal
groups that fucking survive that, or come out of it in the long run in a position that
will enable them to assert their own independence. But there will be some who do,
you know. I just hope the Gumbainggir are among them.

223



Participants’ underlying sense of solidarity and shared goals arose throughout the interviews.
Despite their different backgrounds and experiences, and their sometimes very significant

political disagreements, they continued to face their challenges as “us”, as “blackfellas”.

IV.  CONCLUSION

Aboriginal and Torres Strait Islander advocates for constitutional change are diverse in their
experiences and their political strategies. They come from many distinct groups which face
various impacts from colonisation, including cultural loss and resource limitations. They each
face personal decisions about the personal burdens of their advocacy and of lateral violence.
And they make strategically diverging choices about how to confront difficult political
realities as a colonised minority, including how to balance principle and pragmatism, whether
to pursue incrementalism, and how much to trust Australia’s mainstream legal and political
systems when doing so. Megan Krakouer’s choice was a difficult one, which every
participant had to make at some stage. Most participants eventually supported Yes in the

Referendum, but not because they were all similar or held the same views.

In this context, the degree of alignment shown at the Convention, the Referendum
campaign, and in my interviews was remarkable. All understood the challenge of the
situation, and a significant majority agreed on what to do about it. Participants expressed an
overwhelming sense of “us”, as people working and facing challenges together. They
revealed this in comments about their respect for difference, shared cultural identity, and
common goals. It was clear in how participants discussed their differences that a sense of
solidarity and shared goals superseded immediate practical questions like the Referendum

and the divergent strategies they chose. In acknowledging their differences, participants
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expressed respect for contemporary forms of autonomy and balance, described in Chapter

One as core concepts of Aboriginal relationality.

Some of this togetherness can be explained in terms of external-facing shared identity
based on what I described in Chapter One as unity in the face of an outside element. Many
participants expressed the necessity of working and compromising together, despite their
differences, in order to achieve results as a colonised minority facing systemic challenges.
Participants spent significant time emphasising, however, the importance of an internal-
facing sense of shared cultural identity to this sense of “us” working together. Culture clearly
played a prominent role at the Convention. Participants regularly described their advocacy as
an inherited cultural task of primary importance, linking it to their culture, identity,
relationality, ancestors, descendants, and connections with Land and Country. As Erica Smits
said of family disagreement, “we’re all there for each other, and our family, and our culture”,

with differences beyond this being “just politics, really”.

Participants solemnly described the displacement, cultural loss, and adaptation
challenges resulting from colonisation. Yet their attachment to and identity in their culture,
including hard-won cultural survival and revival, remained strong. Some described what
Gemma McKinnon called “the black diaspora”. The concept of diaspora can help us to
understand Indigenous collectivity (Burke, 2018), especially since roughly two-thirds of
participants lived far from their traditional Country at the time of interview. James Clifford
called diasporas “forms of community consciousness and solidarity that maintain
identifications outside the national time/space in order to live inside, with a difference”
(1994: 308). In marginalised and colonised conditions, diasporas can inform collective life
where “a common history of colonial and neocolonial exploitation contributes to new

solidarities”, despite not necessarily sharing the same place of origin (at 312; 322). By
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centring shared aspects of cultural identity, participants revealed constitutional change efforts

to be just one part of a larger intergenerational project linked to cultural identity and survival.

The following chapters explore these aspects of collective identity, and how they
inform participants’ views on justice, representation, self-determination, and the long-term
possibilities for Australia’s constitutional future. These chapters help to further explain why,
despite significant underlying differences and divergent strategies, Aboriginal and Torres
Strait Islander advocates for constitutional change find solidarity nonetheless, and indeed find

strength and autonomy in collaborating through their differences.
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CHAPTER SEVEN

JUSTICE
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I. A BIGGER STORY

During the interviews, I sought to get a sense of why participants had taken part in
constitutional advocacy, and what justice looked like for them. Participants understandably
covered a wide range of complex and interconnected topics. These can be placed broadly on a
spectrum between collective Indigenous rights and general human rights. The remaining

chapters of this thesis concern these issues, which I have listed in Figure 4 below.

Most participants framed their thoughts on justice and fairness in terms of history.
Even when discussing the Referendum, many asked: what would justice mean for
dispossessed peoples? People consistently explained that justice was part of a long story.
Most addressed it explicitly and repeatedly, while others were more subtle, using words,

passing references, or short questions to make sure [ was hearing the bigger story.

This bigger story had six main elements. First, Aboriginal and Torres Strait Islander
nations were sovereign in their respective parts of Australia prior to colonisation, with their
own traditional laws, and their own legal systems and relationships with their Land. Second,
the British invasion and claim to sovereignty breached those laws and may have also
breached the international and British laws of the time, and therefore required some lawful
resolution, such as treaties. Third, the colonial expansion was a series of unlawful invasions
and occupations of each traditional Country, and, since the formation of the Commonwealth
of Australia in 1901 was based upon those unlawful principles, the British-approved
Constitution did not establish a state based in justice. Fourth, the priority remains the
recognition and implementation of pre-existing inherent rights, including through Treaty.
Fifth, Aboriginal and Torres Strait Islander rights have persisted both independent of the
state, based on traditional laws, and within the state, through certain High Court judgments
and Australia’s endorsement of the United Nations Declaration on the Rights of Indigenous

Peoples (UNDRIP). They need proper recognition. Sixth, Aboriginal and Torres Strait
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Islander peoples need improved human rights outcomes and equality, and while a wide range
of urgent policy challenges require immediate action, their causes and resolution can be

linked to the bigger story of colonial injustice.

At the heart of this bigger narrative was a relationship issue. Participants considered
that they formed distinct peoples, or polities, and sought recognition of that fact. They
reflected on their long-term constitutional situation, describing a strain between Indigenous
and non-Indigenous Australia. This was frequently expressed in terms of “recognition”. Only
rarely was this a reference to “symbolic” approaches to “constitutional recognition”, an
approach with bipartisan support often reduced in non-Indigenous politics to the idea that the
Constitution should recognise the mere fact that Indigenous peoples existed in Australia first.
Many participants used “recognition” as having a substantive dimension. They sought a

reckoning, and in turn, a relationship reset based in respect. Aunty Pat Anderson said:

Almost every generation has had a go, at something or other, to formalise the
relationship. And, I don’t want to get into the word “recognise”, you understand it
more than me. But recognise, we don’t, we’re not talking about the dictionary form of
“recognise”. We’re talking about a legal framework, a very important legal
imperative, in fact.

Person DH distinguished this sort of recognition from symbolic constitutional recognition:

Otherwise, we’d end up in this bullshit kind of space that Howard wanted, and others
have wanted to put forward, which is just, “we recognise you blackfellas were here
before colonisation. Now, isn’t that great?”.

Rodney Gibbins promoted “strong recognition’:

I think if you’re going to give strong recognition to Aboriginal people, then you’ve
also got to give them some authority over culture, and over themselves. They must
have the right to be in charge of their own destiny... where you give that recognition
power is through Treaty.

This overarching sense of justice informed how they engaged with fundamental issues like

sovereignty, the Constitution, Treaty, and rights.
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Figure 4: Issues participants raised regarding justice
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II. PRE-COLONIAL LAW AND CULTURE

The first element of this bigger story concerned the legal importance and ongoing role of pre-
colonial law, culture, and norms. Participants described an ancient culture which informed
their advocacy and gave them distinct cultural identity. Jakirah Telfer said, “we’re the oldest
living culture on the planet and the longest human thread in history”. Person ZI said, “it’s
unique to Australia. That is what makes us uniquely Australian”. Kaylene Malthouse

described pre-colonial culture:

[W]e had song, we had dance, we had food. We had specific cultural structures... we
had our own communities, our own laws... And the uniqueness of us was that there’s
300 different communities, and more at that time, that were set up across Australia.
We had intricate trading routes; we had communication with each other... we were
structured.

Participants described many specific features, including the oral character of their culture.
Theresa Ardler said, “I come from storytellers”, and Aunty Pat Anderson said, “that’s how
we’ve survived all these years... is through the power of storytelling”. Participants generally
shared positive views of traditional culture. As Fiona Cornforth said of her ancestors, their
culture “always kept them safe and well”. Participants emphasised two broad topics at the
heart of how they conceived of justice: relations with Land and Country, and traditional

norms of peace and order.

Participants overwhelmingly emphasised a connection to Land and obligations to care
for their Country. Several, like Aunty Josie Crawshaw, said, “we don’t own Country, the
Country owns us”. Stacee Ketchell said of Lands and waters, “they are our governors. ...
That’s our law”. Samuel Aniba explained, “if you would ask a Torres Strait Islander or an
Aboriginal person, ‘what is your system of governance?’, it’s the Land. Because we don’t
own the Land, the Land owned us”. Kado Muir described a Land-based relationship as

common across groups:
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[T]here’s a lot of talk about the diversity of Aboriginal people, but at the core, the
people were effectively the same. We held similar institutional structures. We might
have named them differently, labelled them differently, had particular ways of
enacting those institutions within the ecosystems and the environments that we
occupied. But effectively, the institutions that we held were the religion, which [in
Central Australia] is Tjukurpa, and the laws associated with that. The moral codes that
are sourced from the Tjukurpa. The expression of that Tjukurpa on Country in the
form of places, sites, Dreaming stories, songlines, those sort of things. The
interpretation of the ecosystem processes, that was, so the science of the Tjukurpa on
Country. And then of course the occupation and use of that Country by Aboriginal
people, for all forms of sustenance, whether it’s economic through to spiritual,
emotional, physical, etcetera.

Theresa Ardler said, “everything evolves out of” Aboriginal spirituality. Ray Minniecon
reflected that “we have never lost our voice in this Country. From an Indigenous perspective,
the Land always hears us. ... Because we’ve been here, we can speak to our Land and the

Land can speak to us”. Minniecon, a pastor, observed of Christianity:

Indigenous peoples look at theology... not from Genesis 3, where most of Western
Christianity starts. We prefer to start in Genesis 1. Where everything was good,
everything was in harmony. Everything was a part of each other, and serviced one
another.

Participants connected Land with cultural obligations extending to all beings on that Land.

John Locke explained:

I always hear a lot of Elders talk... [about how] they now have responsibility for the
whitefellas who live in Country now. And so, there’s a bigger remit about the way
that custodial responsibility, that sovereign type of approach to a landscape now
encompasses others that live in that landscape. ... I remember one guy saying, he
remembers someone being hurt. ...that affected him, because someone’s getting hurt
on his Country.

Several others emphasised this concurrent relationship with people and Country. Melissa
Clarke described “looking after Country, looking after each other”. This resembled Mary
Graham’s custodial ethic, mentioned in Chapter One: “look after country—Ilook after kin”
(2023: 14). Many participants also emphasised sustainability in relations with the Land.
Person TF described the pre-colonial environment as “sustainable” and “manageable”, and

added, “this place would’ve been pristine. ... this would’ve been the Garden of Eden”. When
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participants engaged with justice and constitutional questions, Land and Country were at the

forefront.

Most participants emphasised traditional law. They described this law as being
recorded in the Land and transmitted orally. Person TF explained, “Creator... gave us the
law, to live by. ... The story is a part of the Land”. Person EO said, “our law stays — you
inherit it... from birth”. Ross Williams said of traditional law, “it supersedes everything”.
Fiona Cornforth explained, “our law is absolutely at the centre of what we know and how we

know it”. June Oscar said traditional law gave her “knowledge”, “strength”, and

“aroundedness”, explaining:
9

I have been raised to understand and appreciate who I am as a Bunuba woman. And
the law and practice of the Bunuba people, and the Lands upon which we come from.
And what is held in that Country, by us, for our time of being here. And what we must
continue to share with generations of people who will hold that knowledge and those
practices and protect our Country and our kin and all our non-human relatives. And
continue to support ecosystems of support and reciprocity, and connectedness and
kindness for us all. So, I’'m very clear about what is held within the universal custom
and law framework of the Bunuba. So that’s the Constitution I live by.

Kado Muir described traditional law’s authority:

[Y]ou, having gone to Uluru, will know that Tjukurpa is the source of authority. And
the jurisdiction is within the practice of Tjukurpa-based laws. And people continue to
do so in those communities, beyond any assertion of the Crown to manage and control
it.

...my authority comes from my Tjukurpa, my Dreaming, my law.

A core principle which participants consistently emphasised was respect for the Country and
autonomy of other groups. Samuel Aniba said, “we don’t own all the Australia. We own — the
Land own us in portions, in a group”. Karri Walker explained that “at its core, cultural
authority recognises that only Traditional Owners of that Country have authority to speak for
that Country”. Then within each group, “specific people... have authority to speak on certain

issues”. This autonomy principle involves equality between groups. Yingiya Guyula said the
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thirteen Yolnu clans “are all equal to one another, separately”. This echoed the concept of

“clan multipolarity” described in Chapter One. Person TF explained:

Black people have lived with each other for so long... we’re very multicultural and
diverse, because we’re living with that many nations in this country. ... You can’t just
walk onto someone’s else Country without permission, because that could cause you
to be speared. You’ve got to ask permission first before you come onto someone’s
Country. ...if you want to hunt on someone’s Country, you’ve gotta ask them for
permission, and whatever you get, you’ve got to give them a cut out of it, too.

Some participants described how autonomous groups maintained inter-group relations

through large seasonal gatherings. Aunty Pat Anderson explained:

[SJome of us do, in times of business, and other times, do come together. So, you’ll
get four or five, maybe seven groups, seven language groups... who would in times
of, seasonal times, when they would come together to hunt, but also arrange
marriages, and all that sort of stuff.

Divina D’ Anna expressed the autonomy principle in a modern context when discussing how

fellow politicians ask her to provide an Aboriginal perspective:

[M]y colleagues, it’s like, “phone your black friend”. ... but I also make it very clear
that I’m not a token blackfella. I’m not here to be consulted to talk on people in
Kalgoorlie, because that is not my mob. ... my words will always be, “you need to go
and ask them mob from back there”. ... it’s like, “well I think this from a Kimberley
perspective, but every nation is different. You need to lock into and have those
grassroots conversations with those mob”. You know? No blackfella likes another
blackfella going to their Country and making decisions for them. Just saying.

Every participant who spoke about these issues endorsed this general principle of respect for
others’ Countries. No participant suggested that all decisions can be made at a national
Indigenous level, or by individuals on behalf of their group. One Uluru Statement signatory,
Person SN, clarified, “I signed it as an individual. I wasn’t signing on behalf of any group... [

did put [two nation-groups] underneath my name, as a cultural identifier, not representation”.

Several participants commented that the principle of autonomy historically led to a
remarkable degree of peace. Uncle Kenny Bedford contrasted Aboriginal culture with his

own Torres Strait Islander culture:

234



[T]here’s never been any war here. No record of war in Australia when it was just
First Nations people here. There were disputes. ... Never a war. Nobody ever
conquered anybody else’s place. Over thousands of years. There was discipline in a
group — you got speared if you did something wrong. There was still violence, to an
extent. But nobody took on another tribe to take over their place. ...there’s
something about that that doesn’t happen anywhere else in the world, any other
culture, any other civilisation. There’s no record of it here. Just connection to place...
Oh, “you didn’t settle, you didn’t build the wheel” — we didn’t need the fucking
wheel. We just lived as Mother Earth. But that’s the — [I’'m] Melanesian, see, that’s
not my thing. I appreciate that about the Aboriginal cultures. We warred. We got — we
were a different race again. We had canoes, and we went and [fought] — not here.
Didn’t happen.

Several participants described autonomous and consensus-based conflict resolution and
decision-making processes. Person PX explained, “Aboriginal society is built on consensus-
making, built on diplomacy, built on working through issues, until you reach agreement”.
Kado Muir compared traditional decision-making to Ancient Greek direct democracy, “where
you have the right or the opportunity to speak to an idea, and engage in a debate around the
merits of that idea, with a view to creating consensus”. Several others said something similar.
Some participants explained how traditional conflict resolution, such as single combat or
punishment through spearing, helped avoid warfare. The most prominent roles were played
by Elders, who were treated with deference by all. Ross Williams said, “in cultural way
[representation], you’ve got Elders. Wise counsel. ... Underneath that, you have your
community leaders”. Participants described Elders as authority holders, not rulers. Robbie
Thorpe said, after describing social structures, “at the top of all that was the Elders. But at the
back of them was the spirits”. Sally-Anne Gamble called the guidance of Elders “a part of

who I am, my identity”.

Some participants highlighted reciprocity and collectivism as also being central. Kado
Muir said, “the fundamental institutions or the drivers of our society is around sharing,

around reciprocity, around looking after your own people”. Jennie Gordon explained:

One of the most important parts of traditional law is reciprocity. Payback. Payback is
important. Now that payback is in good and kind, or in not good and kind. So,
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whatever is delivered to me is returned. And that to me is a really important part of
traditional law. So, that is everything from — when you’re born on Country, and
you’re provided with a totem, and it becomes your job for life to care for that totem.
You don’t have to go out and pat the bird, but you do have to make sure that Mother
Earth is well enough for that bird to survive.

On collectivism, Kristal Kinsela said, “everything was more about a collective, and a
collective doing well and succeeding”. Robbie Thorpe said, “we’re the pure communists. If
there ever was. We were a community-based people, who shared and understood the beauty
of that”. Jakirah Telfer described having “community at the centre”. Kado Muir explained,
“the fundamental nature of Aboriginal culture, is not to hoard and not to engage in greed.
That is the most fundamental cardinal sin, beyond anything else, is greed and hoarding. ... A

rising tide... lifts all the ships”.

These participants described a legal and cultural framework of norms, continuing
from pre-colonial times, which included several of the concepts raised in Chapter One:
relationality, Land, caring for Country, autonomy, balance, and clan multipolarity, as well as

the norms of reciprocity and collectivism.

III. SOVEREIGNTY

The Statement begins by asserting sovereignty. Many Convention attendees viewed this as
non-negotiable. Several said they would not have supported it if it did not do so. One
delegate, Person YV, pointed to this section when summarising the Statement, commenting,
“that’s what everybody agreed to. ... Aboriginal people’s sovereignty needs to be recognised,

in the Constitution”.

Participants’ comments about sovereignty often began with British colonisation,
particularly Cook’s arrival in 1770, Phillip’s arrival in 1788, or British arrival in their

particular region. They generally described the British claims to sovereignty as illegitimate
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and based on lies or misrepresentations. Robbie Thorpe called the British claims “the greatest
lie of all time”. Some mentioned Cook’s secret instructions, discussed in Chapter Three, and

his apparent failure to follow them. As Jackie Huggins noted:

The basic lie was that Captain Cook was to come — Lieutenant Cook, at the time — to
Australia... “with the consent of the natives”. Did he get the consent of the natives?
No. So this whole country is founded [on] a lie.

Participants focused on the European Doctrine of Discovery, the concept of terra nullius, and
the idea that Australia was legally “uninhabited” prior to colonisation. They described these
doctrines as “illegal”, “illegitimate”, “racist”, “genocidal”, and “greedy”. Rod Little said they
were used for “smashing civilisations around the world”. Robbie Thorpe stated it was clear to
“the round table in England” that “this was a occupied Land”, but “the greed got the better of
them”. Many commented on how Indigenous occupation was clear from Cook’s diaries, prior
European exploration, and subsequent British contact. Several participants emphasised how
Aboriginal people often helped early British colonists survive. Two South Australian
participants, Kyam Maher and Dale Agius, referred to the Crown’s Letters Patent for
founding South Australia in 1836, which for the first time explicitly accounted for Aboriginal
rights, but were not followed in practice (Museum of Australian Democracy, 2025d). Uncle
Bill Nicholson Jr described colonist John Batman’s attempted land purchase from his
Wurundjeri people in 1835, which was immediately overturned by Governor Bourke.

Nicholson Jr explained, “his own people said, ‘no. Because we’ve come up with this thing...

called terra nullius’, which means we don’t own the land”.

For many participants, the British claims were based on a sense of superiority and a

misunderstanding of Indigenous law and culture. Kaylene Malthouse explained:

[WTlhen Cook had come along, there was a law that was in place. But they were
looking for a law that was representative of the country they came from. And there
was no acknowledgement or respect of a law that was already in place. ... Right from

237



the word go, when Captain Cook came, he was having an identity crisis with a new
country, a new land, a whole new people, a whole new culture.

People explained this misunderstanding in different ways. Rodney Gibbins referred to racist
biological theories and “the context of us being the closest relative to the ape”. Robbie
Thorpe said, “we weren’t human enough, apparently”. Kado Muir described “the framing of
the agrarian society” and an apparent lack of centralised authority figures “that they can
access and manipulate and control”. Aunty Josie Crawshaw described the British as “just
totally ignorant of all of those social, political, and economic structures”, because they did
not see recognisable buildings like courts, churches, and jails. Ray Minniecon said that under
terra nullius, “we didn’t exist, we didn’t live here”, since “Social Darwinism was the major
focus of the British invasion”, and that “the Doctrine of Discovery... has had the most

significant impact upon Indigenous peoples globally”.

Given this, every participant who commented on it held that Indigenous sovereignty
survived colonisation. One of the most common phrases participants used was “sovereignty
never ceded”. The Statement itself asserts, “it has never been ceded or extinguished”. It was
the first thing Doyen Radcliffe said in his interview: “I never ceded my sovereignty, and
that’ll never change”. Rick Goode said, “never ceded. Even under the English law”. Person

YV explained, “no group has actually given that away”.

Some participants noted that if the discovery claim was illegitimate, then Australia’s

legal status remains an open question. Kado Muir explained:

[T]here will be a time when the settler state will realise that if or when First Nations
people seek to activate and exercise their sovereign rights and the sovereign
jurisdiction, there is no basis of authority to suppress it, apart from the force of might.
But there’s no legal basis. ...the only way that you can exercise those legal rights is
through a process of ceding it. Under a Treaty.

238



Ken Wyatt referred to the Expert Panel’s report, which showed these Indigenous community
views on Indigenous sovereignty’s survival were widely held (Expert Panel on Constitutional

Recognition of Indigenous Australians, 2012: 210).

Participants defined Indigenous sovereignty as something inalienable, originating in
each Indigenous nation. The Statement asserted that Indigenous peoples “possessed it under
our own laws and customs”. As Tom Calma explained, “I can’t claim sovereignty of
Australia. I can claim sovereignty of traditional Kungarakan Land”. Robbie Thorpe said,
“there’s something like 300 sovereign nations here”. Some referred proudly to their people

having national or clan flags and symbols.

The Statement defined sovereignty as “a spiritual notion: the ancestral tie between
the land, or ‘mother nature’, and the Aboriginal and Torres Strait Islander peoples™. That
definition was adapted from the International Court of Justice’s Western Sahara Advisory
Opinion (1975), as quoted in Mabo (No 2).>° Despite some political debate about the use of a
foreign quote (Merritt, 2023, Simpson-Wise, 2023), the few delegates who commented on it
were comfortable with it. Person SN said, given that no definition would be perfect, it was

“the best use... because of that international law”.

While a small number of participants also described sovereignty as an English word,
which refers to power and authority, most linked it to pre-colonial law and culture.
Participants generally focused on a relationship with, and obligations to, the Land, rather than
power and control over territory. Jackie Huggins described Indigenous sovereignty as Land-
based: “that is who you are. What you’re born with. You are connected to this place, to the

earth, to the waters, to the sky, to everything. No one can ever take that away from you”. To

50 Separate Opinion of Vice-President Ammoun, referring to submissions of Congolese jurist Nicolas Bayona-
Ba-Meya, at 85-6.
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Robbie Thorpe, sovereignty involves being “the custodian, caretaker, and guardian”. John

Locke described the custodian’s “responsibility of sovereignty”. Lidia Thorpe explained:

Sovereignty is when you are part of the soil. It’s when you are part of the water. ...
That’s our connection, to everything that belongs to the mother. And that’s our
responsibility as sovereign people. So, to have the colonisers come over and say that
they are sovereign — you cannot be sovereign from somewhere else and just rock up
and say, “by the way, we’re sovereign”. ...they don’t have the connection we have
with this country.

Jennie Gordon explained, “the sovereignty of the Land is who we are and where we are, and
that will never change”. Kaylene Malthouse said, “it’s not external to us. It belongs to each
individual”. Rodney Gibbins referred to “my right to be a sovereign blackfella”. Sally-Anne
Gamble described “sovereignty” as such an important word in Indigenous advocacy that she
had a physical reaction when hearing it used in Referendum debates in the liberal democratic

phrase “parliamentary sovereignty”:

The first time I heard this, I nearly threw up. “Parliamentary sovereignty”. I was like,
“excuse me, what? They don’t get to have that word, thank you!” ... For me, that’s
like grassroots stuff, that’s mob stuff.

For many participants, the issue of “sovereignty never ceded” meant that Australia remains a
place of undeclared “war”, “conflict”, or “conquest”. Ricke Goode said, “it was a series of
wars that even under the English law of the time was illegal. ... It was by conquest”. Kaylene
Malthouse similarly said that “after those Frontier Wars, and we were conquered, it was that
[British] law that we lived by”. Most described this war or conflict as historical but with
ongoing implications, while some characterised it as ongoing. Rodney Gibbins said, “the
invasionary process of the white man is still going on. The defence and opposition by the

Aboriginal people are still going on”. Ross Williams lamented that “we’ve been at war with

white people in this country for over two hundred and something years now”.

Participants diverged on how to relate their concept of Indigenous sovereignty to the

Crown’s claim to sovereignty, and whether to endorse the Constitution by supporting the
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Referendum or the Statement’s concession that Indigenous sovereignty “co-exists with the
sovereignty of the Crown”. As Person TF commented, the High Court “won’t touch it...
Cause they don’t want... to open up that can of worms, cause it’s gonna bring... the Crown
under scrutiny”. Person SN described mixed uses of the term “sovereignty” as necessary,
stating, “our sovereignties and the Australian state sovereignty just cannot mix. It’s not a
thing that can merge. ... like oil and water. And we have to have some way [to engage]. We

can’t ignore the Australian state”.

A small number of participants, particularly Progressive No supporters, viewed
endorsing Crown sovereignty as a risk. Gary Foley said of the Statement’s concession,
“fucking bullshit. It precedes and supersedes the sovereignty of the Crown. Fuck the Crown”.
Gwenda Stanley warned against “giving our consent and sovereignty... to the state, to control
our affairs”. Gail Beck was concerned that nobody had answered her question, “how, then,
are we going to create a Treaty if you’ve recognised us in the rulebook?”. Some others
considered the Referendum unlikely to impact sovereignty but took the risk seriously. As
Lidia Thorpe expressed, “yes, we know that it won’t cede our sovereignty, only we can cede
our sovereignty. But it’s okay to question it. We have to question it. We can’t do this without

understanding what the implications are”.

The more common view was that Indigenous sovereignty was distinct from the
Constitution’s view of sovereignty, and the Referendum could be supported. Person SN
described Voice as “that anchor in the white people system, so that our sovereignties can be
asserted from our side of things”. Several asserted that no document, even the Constitution,
can take away a sovereignty that comes from the Land and is enjoyed in practice. Person PX

commented on sovereignty as we parted, “some act like it’s given. It’s not. It’s carried”.

For these participants, recognising sovereign “co-existence” was also pragmatic. Rick

Goode said, “the realities are, it coexists with the sovereignty of the Crown. Would that it
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doesn’t, but it does. And I think recognising that, by all parties, is a step forward”. Karri
Walker said, “unfortunately, I think that’s the system that we operate within now”, but that
co-existence needs to be done better, “cause at the moment, one’s suffocating the other”.
Tanya Hosch said of the Statement’s approach, “I guess I feel pragmatic about that”. Person
SN explained, “we don’t have those kind of weaponry to be able to abolish that whole

system. I think, yeah, we have to be practical and pragmatic about... what we have to do”.

Several participants emphasised that although Indigenous definitions of sovereignty
might be different to Western concepts of possession, power, and authority, they should not
be characterised as lesser than Western legal concepts. Person SN said of the Statement’s

definition:

Some of the sovereignty activists reading that [line] go, “oh well, they’ve reduced our
sovereignty to spirituality”. But... our authority to govern comes out of a spiritual
framework. And that’s where the dispute is. The Australian state’s authority to govern
is from an earthly monarch ordained by a Christian god. But our spirituality, from our
ancestors, ancestor beings, the people that we’ve descended from, the Country that
we’re connected to, that is where our sovereignty and our authority to govern comes
from.

Jackie Huggins said, “sovereignty is about my birthright”, and “no one can ever take that
away from you”, describing the debate about the risks of co-existence as “a misnomer,

really”. Kado Muir added:

[Sovereignty activists] spend too much time looking for the loopholes within...
whatever laws that the British may have enjoyed and held. And not enough time just
actually exercising their sovereignty, authority, and jurisdiction.

So, for many participants, sovereignty was central to history, justice, and their distinct
identity. They explained it in different ways, mixing modern Western legal terms and cultural

concepts, as they asserted Indigenous interests in relation to their Land.
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IV. THE CONSTITUTIONAL SYSTEM

Participants’ views about sovereignty and colonisation informed their views about Australia’s
constitutional system. Participants challenged the Constitution in terms of exclusion and lack

of consent. June Oscar explained:

We’ve been fundamentally excluded from the national structure because of who we
are. We were not included in the Constitution when it was formed. And the history of
this nation has been one of our exclusion and control by government. And it has sown
the seeds of division. ... Division started when the Constitution was drafted, it
excluded us. [Pause]. And systems and institutions and structures have continued to
uphold that division through our exclusion and non-participation. So... it is time to
end division. And call on all Australians to support our inclusion in this nation-state,
to create a united Australia that rejects division.

Many participants indicated this sort of attitude through their comments on the Constitution,

the legal system, and the Referendum.

Participants were highly critical of the way the Constitution was drafted in the 1890s
and passed as an act of British Parliament in 1900. Sally-Anne Gamble called it “a white
document” and Rodney Gibbins called it “white man developed”. Participants most often
described the Australian legal system as alien and imposed. As Kaylene Malthouse expressed
it, “that law isn’t for us. It was a law that was imposed. ...it’s a law that’s too heavy for us to
carry”. Ray Minniecon said, “it’s not our constitution, it’s a foreign constitution, for a foreign
invader”. Kristal Kinsela said, “well, it’s not our system, is it, right?”. Many participants
commented on how no Indigenous people were involved in the drafting processes. As Uncle
Ossie Cruse said, it “was Britain... there was no Aboriginal voice”. Kristal Kinsela
commented, “it’s not something that we’ve ever had any input in design... it’s very
Westernised. It doesn’t embed any of our law that was here preceding”. As Ngaree Ah Kit
described, “the Constitution was created in the late 1800s by a group of white men... It
doesn’t include us, at all”. Many also commented on Indigenous exclusion within the text

itself. As Shane Hoffman said, “Aboriginal and Torres Strait Islander people weren’t really

243



included in it, other than... mentioned in the negative”.>! No participant fully defended the

Constitution as it is. Most argued it needed significant reform.

While participants agreed that substantial structural change was necessary, they
differed on whether to characterise the Australian legal system as “colonial”. Terms like
“colonial invasion”, “Invasion Day”, and “the colony” were common. Person TF asked,
“what’s wrong with us being decolonised? It doesn’t hurt white Australia”. On the other
hand, Uncle Ossie Cruse considered that, while the Constitution needs change, “‘colonial’ is
a word that should be used for one purpose. And not the current situation. ... It’s not a good
word for us to carry into the future”. Noting Aboriginal contributions to the Australian
military, he commented, “my forefathers fought and died for this country. And I wouldn’t

disrespect them”.

“Feudal” and “genocidal” were two less common words some participants used to
characterise Australia’s legal system. By maintaining the feudal doctrine of tenure while
overturning terra nullius, the High Court in Mabo (No 2) (1992) legitimised the pre-1975
historical “extinguishment” of Native Title without compensation.’?> Gwenda Stanley
consequently described Australia as “feudal”, and said, “we are still resisting the colonist...
under feudal titles of the doctrine of land tenures”. Some participants also used the word
“genocide”. Robbie Thorpe used it most strongly, saying, “a Nazi wet dream — Australia is.

Whole continent. Exterminated, incarcerated, genocide policies, from the get-go”.

31'See Chapter Three.

52 In his leading judgment, Justice Brennan stated that under the feudal doctrine of tenure, “the Crown was
invested with the character of Paramount Lord in the colonies by attributing to the Crown a title, adapted from
feudal theory, that was called a radical, ultimate or final title” ((1992) 175 CLR 1 at 48). In his view, this “is a
doctrine which could not be overturned without fracturing the skeleton which gives our land law its shape and
consistency” (at 45), and so, “it is far too late in the day to contemplate an allodial [independent of a superior
landlord] or other system of land ownership” (at 47).
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Regardless of the terminology they used, participants widely agreed on the negative
and ongoing intergenerational impacts of colonisation. Jade Ritchie stated that “colonisation
continues to have an impact on how people live today”. Kaylene Malthouse said, “the residue
of colonisation... still resonates in this area today”. Many linked this to the ongoing absence
of constitutional rights protections. For example, Robbie Thorpe commented, “there’s no
convention to prevent genocide here”.>> During the Referendum campaign, Shadow Minister
for Indigenous Affairs Jacinta Nampijinpa Price made an argument, popular among some
conservative commentators, that colonisation had “a positive impact” for Indigenous
Australians (Mcllroy, 2023). Participants strongly disagreed. Megan Krakouer described it as
either “ignorance” or a “populist view” misrepresenting colonisation’s “draconian impact”,
Ken Wyatt called the claim “staggering”, Doyen Radcliffe said it was “denying the stories of
our community”, and Person KJ called it “incredible”. Scott Wilson suggested even Price’s

claim that Indigenous people now have good food and water access was untenable:**

... [That] Aboriginal people should be grateful that we were colonised, cause now
we’ve got running water and access to fucking food — maybe she needs to drive from
Alice Springs down to Oodnadatta where our Chairperson lives, right, and they don’t
have running water. Ask him what he thinks about that statement, right. ... She
clearly doesn’t have any understanding of some of the hardships and the trauma that
some people, in particular Aboriginal people [face].

Participants often described structures of colonialism as ongoing. As Person RS
acknowledged, “we have to work within those colonial governance structures”. Several
described the legal system as “British”, “Western”, “for the Northern Hemisphere”, or “tied

with the Crown”. Many commented on the Coronation of King Charles III, and its celebration

33 Nulyarimma v Thompson ([1999] FCA 1192), in which Thorpe was a plaintiff, held there was no crime of
genocide “cognisable in an Australian Court” (at [17]). In 2002, Australia entered Rome Statute jurisdiction,
with the reservation that genocide prosecutions can only proceed with Australian Government consent:
International Criminal Court (Consequential Amendments) Act 2002 (Cth) s 268.121-2.

54 In 2023, after decades of campaigning, treatment began to turn Oodnadatta’s bore water into safe drinking
water. Advocacy for provision of other basic services is ongoing (Richards, 2023).
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in Australian media. Uncle Bill Nicholson Jr highlighted the colonially acquired Crown
jewels and the “inhumane” historical policies that the monarchy represents, commenting, ““it
makes me blood boil, it really does... Charles is probably a good bloke...but it’s what he

represents, see”. In his view, Australia is still “umbilically corded... back to mother home™.

Participants discussed prior legal system changes in detail. Several mentioned the
1967 referendum, which removed the Constitution’s two negative references to Aboriginal
people, as a significant step.”> Rod Little called it “the most important one” and Uncle Bill
Nicholson Jr said it “was when Australia basically said that it sees us as a people within its
own identity”. But for others, it showed how far there was still to go. Shane Hoffman warned
how the section 51(xxvi) “race power” was neutrally expressed, and “didn’t say the
Commonwealth laws had to be good laws that favoured Aboriginal people”. Gail Beck called

it “trickery”, and Gary Foley dismissed it as “a feel-good thing for white Australians”.

Participants generally saw prior change as insufficient. Robbie Thorpe said, “it was
just all bait or distraction from the real issues”. Dale Agius characterised the system as “not
responding quick enough”. Tyronne Garstone described legislative “toying around the
edges”, responding to “symptoms on the ground” instead of real “system change” or trying
“something fundamentally different, structurally different”. Others warned how even
successful policies have been abandoned. Rodney Gibbins explained, “you think that there

are some promising developments one year, and then it’s all killed off the following year”.

Of all legal changes achieved so far, participants commented on land rights and

t.56

Native Title the most.”® They formed a key example of change which, while welcome, did not

go far enough in achieving justice. Almost all criticised Native Title as too weak, further

35 See Chapter Three.
%6 See Chapter Three.
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weakened through legislation, not sufficiently culturally informed, or creating conflict.
Several drew a sharp distinction between “land rights”, especially freehold title, and “Native
Title”. Shane Hoffman called Native Title “a weaker title” constantly under threat of
legislative attack. Stacee Ketchell stated, “Native Title’s watered down our ownership”.
Uncle Bill Nicholson Jr labelled Native Title “what the government sees that you can have.
It’s that mission manager attitude again”. Rodney Gibbins said, ‘“Native Title, in one way, is

turning out to be just a bad joke on the Aboriginal people”.

Many criticised the High Court’s decisions that stated that Native Title could be
extinguished by a break in continuous occupation. Tom Calma said, “people who were
forcibly removed from their Country... are no longer eligible. Because you’ve gotta have a
continual connection to Country from the time of bloody colonisation”. Several called it
“divisive” because of how it pushes groups into conflict and gives them vastly different

outcomes. Tyronne Garstone explained in the Kimberley context:

[W]e’ve gone through a Native Title process. That’s a Western law. I’ve seen how
blunt an object that is. And how it... can be quite divisive. In regards to, it doesn’t
acknowledge cultural boundaries. You’re basically creating groups of societies that
may not necessarily... have been together.

Stories of Native Title heartbreak were common. Sean Gordon shared:

When I think about Native Title for Barkandji... all it did was tell us that 95% of the
land was extinguished, and so we only had then access to 5% of the land. Because
Western land leases extinguished Native Title. And so, what is the value of Native
Title for our people?

In Doyen Radcliffe’s case, “my mob tried Native Title. And out of all the total landmass of
Native Title, we only get 0.5%”, with non-exclusive rights to even that part. For these

reasons, I have put a question mark after Native Title in Figure 4 at the start of this chapter.
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Some participants especially criticised the High Court’s lack of engagement with
sovereignty in Mabo (No 2).°’ Robbie Thorpe asked how the Court “continued to operate

after they struck out the foundation” of terra nullius. Rodney Gibbins added:

You cannot kill off terra nullius, and then say, we don’t have a right to sovereignty...
it’s ludicrous. ... That you can then put the ferra nullius to one side, and then at that
same notion, forget about all of the rights of the Aborigine... If you’ve set that aside,
then the first question should’ve been, “oh my goodness, we better sit down and
discuss sovereignty. Oh, shit, we’d better have a Treaty. Goodness, let’s get on with
it”. They didn’t.

Person CG said the Court “didn’t go back to our lore. L-O-R-E. We had laws in place”, and

so considered, “it’s been manipulated”. In their view, “they’re not going back prior to 1770.

They didn’t do it right”. Given these issues, some described the whole constitutional system
as vulnerable to criticism. Shane Hoffman called it “precarious”, Tania McLeod said it lacks
“any footing” regarding sovereignty, and Robbie Thorpe said, “you’re making yourself

vulnerable” unless “you recognise the true sovereigns”.

While agreeing on the system’s history and failings, participants diverged on what
practical change was necessary. For some, including but not limited to Progressive No
supporters, the Constitution could not be salvaged, and needed a total re-write. Lidia Thorpe
said, “let’s write a new constitution that includes everybody in this country. ...we can create
a new nation”. Rodney Gibbins said the document “basically means nothing to us” until
aligned with treaties. Gary Foley called for a “revolution that upends all existing legal,
economic, political systems in Australia, and starts afresh”. Kado Muir described
constitutional change as a “band-aid exercise on something that’s already fundamentally
broken”. For him, the bigger need is “to rewrite a new constitution for an Australian Republic
that balances the rights of First Nations and the settler states in a co-sovereign relationship”.

Robbie Thorpe said, “I’m not gonna ever acknowledge the foreign racist Constitution, ever.

57 Discussed in Chapter Three.
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...it’s illegal, it’s racist, and it’s discriminatory. ... I don’t think we should be propping up

this racist, out-of-date Constitution. We can do better.”

All participants who commented on it agreed that the Constitution needed change, but
most were open to working within its framework. Rick Goode said it is “a little creaky” and
needed change, but “reasonably adequate” overall. Karen Milward called it “legitimate” but
“needs to be updated”. Sally-Anne Gamble said it needs to be “heavily decluttered, and
cleaned out a bit”, with the addition of human rights standards like the Canadian Charter of
Rights. Jade Ritchie described the Referendum as “tweaking” the document, because “I’'m

not someone who wants to throw the baby out with the bathwater”.

Many participants acknowledged the positive legal changes that have occurred, and
worried about losing them. Similarly, some participants held positive views about what
Native Title and court cases could achieve. For groups in regions with very successful Native
Title claims, Kado Muir said they had achieved a significant “rebalancing of relationship with
the settler state”. Muir also highlighted the Love v Commonwealth (2020) decision, which
said that an Aboriginal person, regardless of citizenship status, cannot be deported as an
alien. For him, this showed that “these Land-based rights actually take precedence over the

settler state laws around immigration”.

Most participants described making a practical choice to work with the Constitution.
Stacee Ketchell explained, “look, we get it. It’s not our law. But... we are governed by this
Western system, and we’re part of it. So... how can we have better outcomes for our
people?”’. Thomas Mayo said, “it’s a fantasy to think that we’re going to get rid of the
Western system or not be part of the Constitution”. Sean Gordon explained, “this is the
structure which... the country’s governance is under”. Karel Williams said on this point, “I’m

a realist, I suppose, and a pragmatist”. Kristal Kinsela agreed, explaining:
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[O]n a principled level, like, I don’t engage with the Constitution, I don’t necessarily
believe in what it sets out to achieve. But the flip side of that is... I have come to
understand, in order to navigate life, you have to be able to walk in two worlds.

... I don’t wanna lose who I am culturally, and my Indigeneity and my identity. But...
in order to survive, | have to be able to also navigate this Western context at the same
time.

For these participants, the problem was the feasibility of an entirely new system. Karri
Walker said, “I just don’t see the political desire [laughing] to completely re-write the
Constitution”. Aunty Pat Anderson said of a new constitution based on international-level
treaties, “‘oh, best of luck with that”. Gemma McKinnon similarly said, “good luck to them”.
To McKinnon, “given that you can’t get rid of it, whether you like it or not, surely it makes

sense to have some influence on it”.

Given the rarity of constitutional change opportunities, most participants supported
the Referendum, which Marion Scrymgour called “our one shot in the locker to get
constitutional change in this country”. But given their perception of the gravity of the
Constitution’s problems, participants widely considered that the Referendum proposal was a
small step. Kyam Mabher said it was “such a modest conservative request”, and Person DH
suggested, “it’s pretty bloody conservative, what we’ve put forward”. Person KJ added, “if

you can’t agree to this, then what the hell will you agree to?”.

V. TREATY

Treaty was a common goal of the vast majority of people I spoke with. A key Yes campaign
slogan was “Voice, Treaty, Truth”, while Progressive No groups called for “Treaty Before
Voice”. The word has been contested over time. Sometimes “agreement-making” is used, as
in the Statement: “we seek a Makarrata Commission to supervise a process of agreement-
making between governments and First Nations”. As Jackie Huggins described, “when I was

on the Council for Aboriginal Reconciliation, we weren’t allowed to use the ‘T-word’”.
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While meaning different things to different people, Treaty is generally used as
shorthand for agreement-making processes at the Australian national level which facilitate
local treaties at the Indigenous nation level, as in the Convention’s Roadmap.>® Convention
delegates I spoke with almost all supported Treaty. Person YV said, “everybody had Treaty
in mind”. When I asked what is needed for justice, Sally-Anne Gamble simply said, “Treaty”.
Aunty Josie Crawshaw described herself: “I’ve been a Treaty person. I’m still a Treaty
person. I’'m a sovereign person”. Erica Smits supported Voice only after she made sure it was
compatible with Treaty. Lidia Thorpe said, “there are signatures on that Statement who

signed it because they believed in Treaty”.

Yothu Yindi wrote “Treaty”, a 1991 hit and significant Aboriginal protest song, in
response to Prime Minister Bob Hawke’s promise after the 1988 Barunga Statement to
complete a Treaty that Parliamentary term.>® I heard the song played at all kinds of

Indigenous advocacy events, music festivals, and cultural festivals. Its second verse says:

This land was never given up

This land was never bought and sold
The planting of the Union Jack
Never changed our law at all

Now two rivers run their course
Separated for so long

I’'m dreaming of a brighter day
When the waters will be one.
(Yothu Yindi, 1991).

“Treaty” was played on loop for the full hour of weekly radio show Triple J Blak Out by

Yuin radio presenter, Nooky, the day after the Referendum’s defeat (Triple J, 2023).

38 See Chapter Five. As discussed there, with Australia-level deferral after the Referendum, some state-level
processes have progressed furthest, particularly Victoria’s state-level Treaty which anticipates local nation-
group treaties.

% See Chapter Three.
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Many participants connected Treaty with Voice and Truth. Several anticipated that
truth-telling would inform Treaty efforts, and several expected Voice to help progress
towards Treaty, including helping to develop a Treaty framework. For Progressive No
supporters who supported Treaty before Voice, they generally endorsed the possibility, as
Uncle Bill Nicholson Jr did, of “a Voice as part of a Treaty... one of the dot points in a

Treaty”.

Many participants described Treaty as a resolution of sovereignty in Western legal
terms. Shane Hoffman said, “the only way to settle the issue of Australia’s foundations, or the
foundation of the Crown in Australia, is to have a Treaty”. To him, “Treaty is what should
substantiate the joint sovereignty of our peoples”. Lidia Thorpe described it as a conversation
“sovereign to sovereign”. Uncle Bill Nicholson Jr said, “peace hasn’t been formalised in this
country. People call that a Treaty”. Yingiya Guyula described a “proper Treaty” as a

necessary end of the colonial process.

There is a legal question about whether such treaties should be at the international
level, or whether they could be domestic agreements within Australia (Wood and Gardiner,
2021). In 2000, Prime Minister John Howard famously stated that “a nation... does not make
a Treaty with itself”, and that Treaty would be “divisive”, “to accept that we are in effect two
nations” (Howard, 2000). However, Mick Dodson and Ross Williams disputed Howard’s
concept of a single Australian polity. Williams exclaimed, “uh, hello, you’re having an
agreement with Indigenous people”. Dodson noted, “you can have domestic treaties. You
don’t need to have an international — it would be lovely if we did have an internationally
sanctioned treaty, but that ain’t gonna happen”. Some Progressive No supporters argued for
international treaties overseen by international law bodies. Others viewed this as unrealistic,

instead arguing for domestic treaties, which could entrench references to international

principles. Most did not comment on the distinction.
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Many participants described Australia as an outlier, referring to foreign examples of
treaties with Indigenous peoples. Aunty Pat Anderson described Australia as “one of the few
liberal democracies that doesn’t have an arrangement or a settlement or any understanding
even with its First Peoples”. Mick Dodson said of Britain, “almost completely, everywhere
else they sought to colonise Indigenous Lands, they had treaties”. Participants commonly
referred to the Treaty of Waitangi in Aotearoa/New Zealand and the various treaties in the
United States and Canada, including Canada’s modern treaties, especially the work of the
British Columbia Treaty Commission. Several participants suggested Australia can learn
from Treaty mistakes abroad. Lidia Thorpe said, “we can have a treaty of the twenty-first
century. We know that treaties have been broken around the globe. But we can learn from

those”.

A small number of participants also drew upon pre-colonial agreement-making
processes. Two Yolnu participants explained the centuries-long pre-colonial trade and
cultural relationships between Yolgu peoples in North-East Arnhem Land and sailors from
Makassar who came to harvest trepang (sea cucumber, or béche-de-mer). Yingiya Guyula

explained:

[[]n the East Arnhem Land... we had Treaty before, when the Makassans came and
landed on the shores around here. They were baking trepang. ...the Makassans
realised, “this is not an empty Land. ...we want to get back, step back a bit, and go
and approach and sit down with the people”. So... a Treaty did happen then. And
then, all we were asking for was a space. ... We have always approached and asked
people, other clans, to come and work with us, to come and sit with us. That is part of
our culture. That is part of our autonomy. That’s what we do. Clan groups working
together towards issues. And when the Makassans came through, our people had a
space for them, where they could step in, and come and be part of working together.
And so, they did trading.

The Statement uses the Yolgu term “Makarrata” to describe possible Australian agreement-
making. The National Aboriginal Conference had first used ‘“Makarrata” when calling for

Treaty in 1979 (Fenley, 2011). However, several participants criticised this. Two Yolgu
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participants described Makarrata as something more specific: Yingiya Guyula as “a
restorative justice thing”, and Person EO as “tribal punishment”. In their view, it describes a
local process of drawing blood and resolving differences after conflict. As Guyula put it,
“Makarrata and Treaty don’t really... have exact [equal] meanings”, but Makarrata can be
used as a general restorative justice concept. While most participants were comfortable using
the word, some hesitated because of this specific cultural meaning. Sean Gordon proposed
localised Treaty terminology: “I think what [other groups] have got to be able to do is
interpret that [term]... not everyone’s going to connect to ‘Makarrata’”. To Jennie Gordon,
“Makarrata is a better word, but it’s not my word. It’s not my word from my language from

this area. ... It’s a very specific word”.

For many participants, Treaty was about self-determination, something I discuss
further in Chapter Eight. Mick Dodson said, “fundamentally, Treaty is about self-
determination”, and “the highest we can get through Treaty negotiations is a form of
Indigenous self-government, as an expression of our right to self-determination”. Participants
mentioned potential topics for treaty-making including land rights, broader Indigenous rights
(including UNDRIP), traditional law and governance structures, truth-telling, Voice, cultural
heritage protection, economic and community self-determination, reparations, reserved seats
in parliament, changing place names, Closing the Gap, poverty alleviation, and more. Gemma
McKinnon noted the diverse content Indigenous people ascribe to “Treaty”, and said, “Treaty
is something that has been called for and yelled out our entire lives. And what it represents

for people is sovereignty, what it represents for people is respect”.

Some described Treaty more broadly, as a just way of living together. Yingiya Guyula

highlighted self-determination:

You don’t control over us, in the Constitution... Rather, we want to walk together,
towards, separately. We as Yolgu, Indigenous people, and Balanda [non-Yolngu], live
in their law. ...you come in here and you live your way of life. And we will live our
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way of life. But don’t manipulate us. Don’t take over us. Don’t walk all over us, take
over us. That’s what we want to do. Yo [yes], that’s — self-determination is about my
own, looking after my clan, my clan estates, my Land. And you have your self-
determination, your work. Then we can work together, towards that.

Guyula’s statement exemplifies the translation work many participants engaged in, utilising
Western concepts like self-determination and subtly re-presenting them on their own terms.

Participants did not reject Western legal concepts, they made them their own.

When discussing how Treaty could be achieved, participants shared a widespread
view that, in line with sovereignty principles, it needed some aspect at the Indigenous nation
level, rather than only being Australia-wide or State-based. Gwenda Stanley said, “there are
over 300 different Aboriginal nations within this country. Do you think one Treaty’s going to
be enough for every nation?”. Aunty Pat Anderson explained that “we don’t normally come
together. That’s why we all speak languages. Not dialects, they are different languages.
Cause they are different people”. Kyam Maher said of South Australian’s Treaty

consultations:

[T]he overwhelming view of Aboriginal people and communities was that you have
some sort of agreement and agreement-making process with nations rather than some
sort of statewide agreement with Aboriginal South Australia.

While prioritising nation or language-groups, several participants described how broader
agreements with governments could still be useful. The Statement Roadmap anticipated both
Commonwealth and nation-based treaties. Tania McLeod suggested three levels:
peoples/nations/Countries, State and Territory, and Australia-wide. Aunty Pat Anderson and
Shane Hoffman suggested that some nations may choose to negotiate together as federations,

using their traditional relationships.

Some participants specified that they would like to see treaties between Indigenous

peoples, either first or as part of this process. Person TF said, “I want to talk about a Treaty
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amongst my own people before I talk about a Treaty with people up the top here [in

Parliament]”. Sally-Anne Gamble explained:

Treaty, not just with the government, Treaty with other neighbouring nations and
communities. Re-establishing, like our boundaries, our protocols, our traditions,
reviving language, teaching sacred knowledge, passing it down. All that healing stuff
needs to happen first... for us.

Participants widely acknowledged that Treaty processes would take sustained work over
decades, and that the practicalities would be difficult. Shane Hoffman said, “there’s a whole
lot of things that we need to resolve ourselves”, especially the role of Indigenous people
living in a place off their Country: “are we allowed to be part of the Treaty process?”. Fiona
Cornforth called for healing and equality first to ensure “that equal footing, equal playing
field, to negotiate”. Given the complexity, and differing levels of resources and preparedness,
participants generally advocated a national Treaty framework or set of standards first. Shane

Hoffman called this a “baseline standard” for treaties.

However defined and achieved, for many participants Treaty was an act of
recognition which acknowledged their right to negotiate. Rick Goode explained, “to
acknowledge [Indigenous peoples] as a Treaty party, you need to acknowledge that they have
an inalienable and legal right to make that Treaty”. As part of this relationship discussion,
Rodney Gibbins and Mick Dodson both described the core of genuine Treaty negotiations as
“good faith”, having almost everything on the table. Ken Wyatt used the analogy of a
corporate merger, where businesses respectfully negotiate on equal terms about “the way in
which you’ll do business”. Given these relationship aspects, Rodney Gibbins cautioned

against treaties fixed in time, and suggested they begin an ongoing good-faith relationship:

I think that once we enter into a treaty, that’s only the beginning. Cause it will have to
be a continuing workload about updating the treaty... that may take another hundred
years, to actually get it to perform at the level that satisfies the Aboriginal community
and the non-Aboriginal community together. So, it’s got to be a living document. ...
We can get the basic facts down now and do our best.
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Participants generally promoted open-minded, imaginative approaches to improving their
constitutional situation, especially through Treaty. John Locke said, “if something is clunky,
then we just need to keep on working at it, simply because society changes. ... laws are

always in transition”.

While holding high hopes for Australian treaties, participants were keenly aware of
the limits of what foreign treaties had achieved. Megan Krakouer commented, “a lot of
people seem to think, ‘oh, the Treaty is gonna save our lives’. Well, we’ve seen experiences
in other countries where in fact it hasn’t done that”. Karri Walker said people can be
“thinking about Treaty in too much of an idealistic way”, but that overseas, “Treaty hasn’t
been the silver bullet, and still operates within that colonial context”. Walker also warned of
the risk of governments using the long period of Treaty processes as “a handbrake” on other
Indigenous policy. Several others agreed, seeing Treaty as a symbolically important part of a
wider set of necessary remedies. Most participants acknowledged the challenges and still
supported Treaty. Jackie Huggins described treaties as “better than nothing”, since “some of
them, even though they feel weak, they are bargaining chips, something that we don’t have”.
Some participants observed that modern, government-led domestic Treaty processes can be
underfunded, controlled by government’s hand-picked leadership, cancelled, or mislabelled
as treaties when they fail to address the most fundamental justice issues. Given the absence of
Australia-wide progress, participants generally still supported progress at the State and

Territory level and described Victoria’s process as the most advanced.®

Two participants, however, did not support Treaty at all. Theresa Ardler perceived

risk to existing hard-won land rights arrangements in Wreck Bay, where special

60 See Chapter Five.
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Commonwealth legislation had made a land grant with title held by the local Wreck Bay

Aboriginal Community Council.®' Ardler was concerned about changing this arrangement:

[T]reaty allows other Indigenous people to come onto our Land and do whatever they
want. So, we don’t agree with it. So, when they say, “we want a Treaty, we want a
Treaty” — no, not all First Nations people, who already own our Land, our waters, and
our skies, we don’t agree with that. Because we’ve already got what we have, and we
don’t want to change.

Jennie Gordon described how top-down arrangements and financial settlements can cause
conflict. She worried about the financial focus of potential Treaty discussions: “I again worry
about how Makarrata is sometimes seen as dollars and cents. ... I personally think that there’s
far more important things than dollars and cents.” In her view, “it’s gonna cause conflict.
We’ve lived without money for this long”. Two participants, Jennie Gordon and Tania
McLeod, explained how their families opted not to take part as Traditional Owners in Native
Title claims because of not wanting to get involved with financial conflict or royalties.
Gordon commented, “a land claim doesn’t give you the Land”, and focused on other work

including cultural heritage protection and improved cross-cultural understanding.

Despite their differences, almost all participants, including those who identified as
“conservative” and those who identified as more “radical”, supported some form of Treaty. It
was clear that for most participants, Treaty was fundamentally a matter of justice and
fairness. They were aware that Treaty would not fix everything, but they saw it as important

recognition and a way to frame their interests in Western constitutional terms.

! Aboriginal Land and Waters (Jervis Bay Territory) Act 1986.
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VI. INDIGENOUS RIGHTS

Participants described collective Indigenous rights. Over twenty made specific reference to
the United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”’). Many
others talked of “Indigenous rights”, “inherent rights”, and the “international law”,
“instruments”, and “standards” which express those rights. Rueben Berg described UNDRIP
as “fundamental” because it shows “this is a global phenomenon that we’re talking about, and
that’s been recognised globally”. Karen Milward described how “on my desktop, I have the
UNDRIP, as a PDF, on there. When people go ‘blah blah’, and I just go boom, email, ‘read
it””. Karri Walker referred to “our fundamental and inherent rights”. Participants also referred

to international law standards, UN Special Rapporteur reports, the Sustainable Development

Goals, and foreign domestic standards.

Karri Walker acknowledged that Indigenous rights can contrast with some
conceptions of liberal democratic rights. She was uncomfortable with some of the

Referendum debates about “giving” voice or rights to Indigenous peoples:

[T]hose rights aren’t the state’s to give. Like, we hold them by virtue of being the
First Peoples of this country. So... it’s more about recognising that those exist, rather
than handing something... over. But I think there’s a real tension that’s faced in
Australia by recognising our inherent rights, because we operate under this liberal
system of rights where everybody’s rights are supposed to be equal. And... you can’t
hold the same rights that I do because you’re not a First Nations person of this
country.

Kado Muir described how “the thing that sets us apart from the rest of the settler society is:

we actually do have rights. We do exercise those rights”.

All who referenced Indigenous rights supported them, with a proviso that some
mentioned: instruments like UNDRIP were agreed upon by countries like Australia, not by
Indigenous groups, and may have gaps. They characterised these instruments as helpful

frameworks reflecting, rather than being the source of, inherent rights. Aunty Josie Crawshaw
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described the long fight through international conferences and negotiations to get such
standards agreed, including being present for the Indigenous and Tribal Peoples
Convention,® and, later, UNDRIP. She said of the former, “that was not an inclusive process.
We [Indigenous delegates] were pariahs”. It was still useful, however, and, “even now, it is
the only international Indigenous-people-specific, legally binding treaty adopted in our
lifetime”.* So, while international standards are important, groups maintain their right to
their own arrangements like treaties, even if those treaties might include provisions about the

implementation of UNDRIP.

In discussing collective Indigenous rights, participants described rights to Land,
customary law, cultural heritage protection, practising culture and language, raising their
children, and having an Indigenous nationality. Gwenda Stanley described how under
UNDRIP, Indigenous peoples have “a right to a nationality. ’'m Gomeroi... I’m not just an
Aboriginal, ’'m a Gomeroi”. Person DH emphasised the need for Western law to engage
“around recognition of collective rights, when Western law is based on individual property
rights”. Several participants also used Indigenous rights and human rights terminology
interchangeably or referred to them as part of the same broader system of rights. Gwenda
Stanley linked it all to history: “I want to address our human rights laws... We want to

address the restitution, the reparatory justice, we want to address the genocide”.

Several participants perceived unfairness in how the Referendum involved a popular
vote, subjecting counter-majoritarian rights to a majoritarian process. Gail Beck explained,
“this is our business... [but] whether we want it or not, we’re outvoted”. Aunty Josie
Crawshaw declared, “colonial Australia will determine our fate again”. Shane Hoffman said,

“it all comes down to the will of the majority... And whether our cultures and our rights and

62 International Labor Organisation, Convention No. 169, 1989.

3 Australia, however, has never ratified the Convention.
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that are worthy of protection and of support”. Several also criticised how the Referendum
was being debated on grounds of Indigenous disadvantage rather than Indigenous rights.
Karri Walker criticised Conservative No arguments about “adding” race to the Constitution,

despite the existence of the race power, on this basis:

I guess it’s a way of denying our inherent rights. Like it’s something that... comes
from... the state granting those rights. And I think that’s a way of sort of denying our
sovereignty. It’s purposeful language.

Participants had confidence that regardless of the Referendum outcome Indigenous rights
would persist. As Ross Williams said of a potential No vote, “it’s not gonna stop the fights.
And the arguments. .. and the fighting for our rights, as an existence”. On the question of
whether a No vote would affect inherent Indigenous rights, David Collard was clear: “No.

Doesn’t affect anything”.

VII. HUMAN RIGHTS AND EQUALITY

Much of participants’ everyday work and advocacy concerned finding practical solutions to
the immediately pressing challenges listed in the lower half of Figure 4 at the start of this
chapter. For several participants, these issues took up most of their interview. But even with
these practical challenges, participants linked them to broader historical injustice and

collective rights.

When discussing the challenges faced by themselves, their families, and their
communities, almost every participant used the language of human rights. They used “human
rights” both as a legal term and as a general descriptor of equality-based justice. Doyen
Radcliffe said of the main issues, “they’re all connected... it’s all connected to justice, it’s all
connected to human rights”. Jakirah Telfer, the youngest participant, commented how

throughout high school, she had “always made sure to do some of my assignments on rights”.
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Many participants highlighted Indigenous disadvantages relative to other Australians. Stacee
Ketchell, referring to health and access to clean drinking water, commented, “we’re purely
fighting for our rights, still, our basic human rights. ... We live in a First World country.

Some of our communities live in Third World conditions”.

As with Indigenous rights, many participants discussed human rights with reference to
international standards. Participants universally considered that the Australian state has
systematically denied or failed to achieve their human rights. Gail Beck said, “Australia has
failed in the First Nations human rights space absolutely”, and “has breached international
law time and time again”. Ken Wyatt observed that “it’s lucky” Australia was not part of the
European system, because “I think Australia would be in serious strife under their human
rights [standards]”. Uncle Bill Nicholson Jr observed that “the UN is laughed at by Australia.

It always has been”.

The interconnected challenges multiple participants raised as human rights issues
included equality, housing and homelessness, racism and discrimination, poverty, economic
development, the incarceration rate, deaths in custody, child incarceration, child removal and
the rate of children in out-of-home care, the suicide rate, differences in healthcare access and
outcomes, intergenerational trauma, compensation for stolen Land, wages, and objects,
employment and job creation, domestic violence, education, and the impacts of climate
change. They offered detailed perspectives on all of these. Here, I give an overview of the

three areas they discussed the most: Closing the Gap, racism and discrimination, and equality.

First, almost all participants referred to “Closing the Gap”, a prominent government
policy focused on reducing inequalities between Indigenous and non-Indigenous peoples. The
policy originated in the 2005 Social Justice Report by Tom Calma at the Australian Human
Rights Commission. Its first recommendation was that Australian governments “commit to

achieving equality of health status and life expectation between Aboriginal and Torres Strait
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Islander peoples and non-Indigenous people within 25 years” (Calma, 2005: 16). It noted that
existing efforts to “close the inequality gap” had been insufficient (at 64), and outlined a
“human rights based approach” necessary for success, including “ensuring the effective
participation of Aboriginal and Torres Strait Islander peoples in decision making that affects
us” (at 104). By 2008, governments at all levels embraced what they called “Closing the
Gap” targets (Australian Human Rights Commission, 2022). In 2020, they adopted the
National Agreement on Closing the Gap, which set new socioeconomic targets for improving

various Indigenous outcomes by 2031 (Higgins et al., 2020, Closing the Gap, 2020).

Tom Calma explained to me that governments had mistakenly focused on

disadvantage rather than his original report’s human rights principles:

“Close the Gap”, the original campaign, was founded on human rights practices.
“Closing the Gap”, which is the government’s response, is not necessarily. So, they
call it “Closing the Gap”, they throw a bit of money, they try and dictate how it
should be applied, etcetera. And so, it doesn’t follow those practices. But if we want
to see real change and enduring change, we need to really found it on those human
rights practices.

Every year, reports confirm that most targets are not on track to be achieved. Of the fifteen
with recent data in 2024, only five were on track to be met by 2031, five were improving but
not on track, one was unchanged, and four were getting worse (Productivity Commission,
2024: 3). The targets with worsening data included the number of adults in prison, children in
out-of-home care, people who took their own lives, and children commencing school
developmentally on track (at 5-6). While improving, the life expectancy gap with non-
Indigenous Australians remained at over eight years (at 16). Person ZI described these
inequalities as “the pillars of the systemic and structural disadvantage and racism” that cause

the failure of “all of the best-intentioned government policies and laws”.

During the interviews, participants often listed the targets most important to them.

They raised three issues most often: poverty, children in care, and criminal justice.
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Poverty reduction is a goal underlying all Closing the Gap targets, which are labelled
as “socio-economic outcomes” (Productivity Commission, 2024: 2). As Megan Krakouer
said, “to have our people living in poverty, which, in a country as lucky as Australia when we
are the twelfth richest economy” is “an indictment” on government. Several participants also

linked poverty to housing inequality.

Many participants described the worsening crisis of Indigenous children being
removed and living in out-of-home care. Sally-Anne Gamble noted that currently, “the rate...
is higher than the Stolen Generation”. This was a matter of personal experience for Gamble:

“I was a foster kid, I grew up in the system, I was displaced”. Megan Krakouer said:

1997, when they had the Bringing Them Home report, there was 2,000 black kids in
care. And then Mr Rudd, [when] he gave the Apology to the Stolen Generation in
2008, there were 8,000 black kids in care. And today we’ve got 23,000 black kids in
care.®

Participants raised no Closing the Gap issue more often than criminal justice and
incarceration. In 2024, Aboriginal and Torres Strait Islander people had an age-adjusted adult
imprisonment rate 15.2 times the non-Indigenous rate (Productivity Commission, 2024: 63).
As 3.8% of the wider population, they constituted 36% of the incarcerated population
(Australian Bureau of Statistics, 2024). Their incarceration rate is higher than that of any
country in the world, and of any people for whom data is readily available (Anthony, 2017).
Gail Beck said, “the prisons are a revolving door”, and for Indigenous incarceration, “we’re
number one in the world, doing that”. A range of participants criticised the justice system’s
focus on incarceration and punishment rather than trauma and rehabilitation. Participants
particularly criticised the long-running issue of deaths in custody and the incomplete

government implementation of the 339 recommendations of the Royal Commission into

%4 Recent data describes 20,000 Indigenous children in out-of-home care and 25,000 being subject to care and
protection orders (Australian Institute of Health and Welfare, 2025).
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Aboriginal Deaths in Custody.® Participants’ criticisms were especially pronounced
regarding the incarceration of Indigenous children and the low age of criminal responsibility
at ten years. Scott Wilson noted that raising this age to fourteen would “meet the UN
standards” and help Closing the Gap targets. Aunty Pat Anderson said, “this is a country that
tortures ten-year-old boys, puts them in spit hoods... It’s Hades where they live. Nation-state

responsible for that”.

Many participants described difficult and traumatic personal and family experiences
with the criminal justice system, including arrests, assaults by police, deaths in custody, and
suicides. Scott Wilson described meeting his own uncle for the first time while in custody,
the family having been separated by Stolen Generations policy: “me and my Dad had already
been arrested for drunk and disorderly, and then when they put us in the cells, there was his
brother”. Wilson described his family experiencing, “like a lot of Aboriginal folk, long
history of sort of substance abuse, incarceration sort of stuff”, along with “lots of other

families that are still suffering from intergenerational trauma”.

Participants described these Closing the Gap issues as interconnected and urgent. As
Lidia Thorpe explained, “what we have to prioritise, First Nations people in this country, is
which fight we wake up to every day — is it protecting the child from being stolen, or is it
dealing with a death in custody, or a suicide?”. Stacee Ketchell said, “it’s all interconnected
and it all has to happen at the same time. ... it feels all competing priorities, but it’s because

of the impacts of our histories”.

Second, participants strongly emphasised the need to address racism and
discrimination. Divina D’ Anna wanted her grandchildren to grow up in a world where they

are “not being scared or ashamed of being black™. Person PX described justice in this way:

%5 See Chapter Three.
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[Where [Aboriginal people] feel like citizens in their own town, where they feel like
citizens in their own country, that they don’t feel stigmatised or stereotyped when
they’re walking through the... shopping centre. That they feel like they have a right to
be there and that they belong.

Many participants gave historical examples of state discrimination against Indigenous
peoples, including Stolen Generations policies, wage theft, restrictions from voting, working,
travelling, marrying, and practising traditional culture and language, the taking of Land, and
massacres, policies which all continued under the current Constitutional system after

Federation. Several participants recalled experiencing these policies.

Almost every participant described experiencing racism and discrimination. For
many, these experiences had deeply influenced their lives, careers, and advocacy. As
discussed in Chapter Five, many participants experienced racism during the Referendum
campaign. Ngaree Ah Kit said she had “never experienced this level of racial hatred”.
Suzanne Thompson described how, because of racist slurs and comments about campaign
posters on her house, “I don’t feel culturally safe. I don’t feel safe in a place that my family

have never left”.

Participants frequently linked discrimination with paternalistic approaches to
policymaking. Rodney Gibbins linked the view “that Aborigines have no rights in this
country” to being “a hangover of the white view when they first came here, of seeing black
people as insignificant”, and “invasionary theories of being superior to everybody in this
country”. Many participants discussed the Northern Territory Intervention in 2007, discussed
in Chapter Three, as a leading example. Tania McLeod recalled how an official from Minister
Mal Brough’s office had made claims which helped trigger the initial inquiry (see The Point,
2017, Graham, 2017), and that the government then “ignored the first recommendation,
which was to work with Aboriginal and Torres Strait Islander peoples”. Many participants

remembered the Intervention and criticised its impacts. Sean Gordon described these policies
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as a “constant attack on Indigenous people”. Mick Dodson said of the Intervention’s
suspension of the Racial Discrimination Act, “I think it’s been five occasions that the RDA’s
been suspended, and all five occasions, its impact has been on Aboriginal and Torres Strait
Islanders only, no other group”. Kristal Kinsela asked of the Intervention, “would they do

that to any other race in this country? No”.

Third, when discussing justice, many participants also called for equality. Jennie
Gordon described her “end goal” as “equality for all Australian people”, where “the
Aboriginal people are not treated like second-class citizens. The end. That’s it”. As Sally-
Anne Gamble put it, commenting that her great grandmother had fostered hundreds of
children, two-thirds of them non-Indigenous, “we want equality, not revenge”. Almost all
participants called for socioeconomic rights in addition to civil and political rights. Many
described equality in terms of equal access to a range of basic living standards. Doyen
Radcliffe said, “justice in Australia, what needs to happen is to develop programs in a holistic
way so that First Nations people aren’t living on the fringes”. Person ZI criticised “having to
start from behind the start line because of structural disadvantage and racism”. Kaylene

Malthouse defined self-determination in terms of equality:

Equal rights as the white people. Equal rights. ... I know I’m not like every other
Australian. And I know that my grandkids need to be equal to them, there needs to be
equality. ...and when that is, then that’s that, I’ll be happy. But that’s it. I won’t settle
for anything less.

When discussing each of these challenges of human rights, Closing the Gap, racism and
discrimination, and equality, participants consistently linked them to the longer-term story of
colonial injustice. Many participants, for example, linked poverty with colonial
dispossession. Tania McLeod noted that “there wasn’t poverty before the [British] First Fleet.
But we are living in it now”. Colonisation benefited non-Indigenous landowners, and as

Uncle Bill Nicholson Jr said, “a lot of that wealth came from stolen Land”. Gwenda Stanley
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said of her hometown, “Moree is the richest agricultural country in Australia, if not in the
world. And my people are still living... in poverty”. Many participants also linked the
present-day removal of children with Stolen Generations policies by referring to the landmark
Bringing Them Home report discussed in Chapter Three, and its recommendation of an
Indigenous-designed social justice package to address social and economic disadvantages
which underlie the continuing high rate of child removals (1997: 491). Several participants
similarly linked the high Indigenous incarceration rate with historic dispossession and
injustice. Gwenda Stanley said, commenting on the privatisation of Australian correctional
facilities, “my people are like a barcode for these people”. Some also emphasised the
mistreatment of British convicts in the initial penal colony. Kaylene Malthouse commented
on the experience of former convicts, “I often wonder. All of a sudden, they were banished

for stealing a piece of bread, and the next minute they were in charge of all of us”.

Participants strongly linked present-day racism with history. Uncle Bill Nicholson Jr
said of racism, “I think it just comes from historical mindsets that still are relevant to people
today”. Aunty Pat Anderson said, “they’re killing us with hate. They’ve just replaced the

guns with hate”. Rod Little linked racism to colonial mindsets:

I can go down to [electronics and music store] JB Hi-fi and I’ll be watched. ...we’re
not innately criminal people. But that has been a scene set for us from invasion. And
that’s what’s imprinted — in [the] historical, or colonial, history of this nation.

Participants regularly described historical racism as being built into the constitutional system.
They variously described the Constitution as “racist”, “exclusive”, “discriminatory”,
“patriarchal”, and having facilitated the infamous “White Australia Policy”. They had various
ways of saying it was out-of-date, or, as Megan Krakouer put it, “very mediocre. It does not

reflect the times of today”. Uncle Bill Nicholson Jr said, “I’m not saying L-A-W [the

Western legal system] is racially discriminative, but it has its DNA within it”.
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For many participants, equality meant dealing with the ongoing impacts of history.
Person RS explained, “we’re not on equal terms”, due to “being disenfranchised,
marginalised, and denigrated. Just for being who we are”. Ngaree Ah Kit said, “we’re... the
most marginalised people in our own country. We have been kicked from pillar to post”.
Commenting on the continued impact of colonisation on health, Jade Ritchie said, as did
others, “Indigenous people experience diseases that you don’t see anywhere else in

Australia”.

Overall, participants closely linked immediate human rights challenges with the

history of colonial injustice. Stacee Ketchell commented:

[W]e have so many social justice issues for our people, right, fighting for the
injustices that we face every day. And our families are flat out surviving right now...
some of the impacts of structures and systems have breached our human rights... And
it’s all linked, and hence why all of our issues are amplified. ... it’s just the way we
are now, because of our histories.

June Oscar explained:

[W]e have poverty, trauma, the removal of our children, the mass incarceration of our
people, the destruction of sacred sites, floods, rising sea levels and bushfires that have
torn through Country. They’re painful — and are the painful consequences of systems
that have failed, and too often refused to incorporate our rights and lives into the
fabric of this nation.

Uncle Bill Nicholson Jr added:

[T]he suicide rate, the incarceration rate, the child protection rate, all these negative
parts of the socio-economy, plague many Aboriginal people. Like, our statistics are
always worse than the non-Indigenous. And that’s not just by chance; that’s by
actions of the past.

Participants raised two topics which emphasised this connection: healing and reparation.
Regarding healing, several explained that healing was necessary given the ongoing harms of
intergenerational trauma. Person RS described how “people have no understanding of what

intergenerational trauma means to Aboriginal people”. Uncle Kenny Bedford said that
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“optimal justice for me would be to remove all of that harm and trauma”. Fiona Cornforth
said of Stolen Generations survivors, “even having gone through the most complex and
toughest of traumas due to colonisation, they [survivors] showed up, they told the truth and

299

they forewarned. They said, ‘if this wasn’t solved, there’s generations [that] will suffer’”.

Similarly, when discussing the need for reparation, while some participants connected
this with getting the resources necessary to meet basic human rights and equality outcomes,
others linked it more directly with compensation for past wrongs. They mentioned the need
for the state, and others like museums and the Church, to return Land, stolen items, and
human remains, and to provide compensation and Stolen Generations reparations. A few
participants addressed the particular importance of returning stolen items and repatriating
human remains that were taken overseas. Theresa Ardler, a descendant of those who made
first contact with James Cook, saw “everything that Cook took™ on exhibit from the British
Museum in 2013. She described how “we felt there, our ancestors’ presence with them”, and
asked, “why can’t they give it back to us, because they stole it?”. But those who raised them
presented reparations and compensation as just one part of the overall picture. Rick Goode

stated, “that’s just a part of it. And it should be a part of it. But it shouldn’t be all of it”.

Participants reasonably differed on which present-day human rights issues to prioritise
and how to approach them. But they universally described a failing system. As Dale Agius
said, redesigning a failing system requires people “to see system defaults, to correct them in a
way that’s beneficial for all Australians”. Despite their differences when facing these
practical problems, almost all participants gave a clear impression that these issues were
closely connected with the broader narrative of historical injustice, respect, and recognition.
This connection was a point of unity. In facing these urgent challenges, they maintained a
sense of identity as Indigenous people in facing together the external forces of colonisation,

discrimination, and imposed majoritarian decision-making.
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VIII. RELATIONSHIP JUSTICE LOOKING FORWARD

When I asked participants about what “justice” means to them, they consistently focused on
the long-term relationship between Indigenous and non-Indigenous peoples in Australia.
They considered what could be a just resolution to the conflict that began with British
occupation. Even when discussing immediate practical challenges and strategic divergences,
participants returned to a bigger story of long-term justice and relationship-building,
informed by laws and norms continuing from pre-colonial culture. When describing that
culture, participants confirmed the importance of several aspects of Indigenous identity
described in Chapter One: relationality, Land, autonomy, balance, and norms of reciprocity

and collectivism.

Autonomy, which Mary Graham described in terms of “clan multipolarity”, informed
how participants approached their relationship with non-Indigenous people and the
mainstream Australian legal system. They showed a striking lack of racism or resentment
towards non-Indigenous people. Instead, they described how their cultural identity meant
looking after all people on their Country, and solving problems through improved
relationships, dialogue, and seeking consensus. For example, participants’ comments about
sovereignty and Treaty, such as Robbie Thorpe’s description of “300 sovereign nations”,
reflected the autonomy principle. As Ray Minniecon said, “we know who we are. We know

where we come from. We know we’re still here on our Land”.

Participants consistently advocated for formalising and improving the relationship
between Indigenous and non-Indigenous Australia through recognition and inclusion of
Indigenous peoples and their autonomy. Several commented on the widely used word

“reconciliation”. Most were critical. Uncle Ossie Cruse explained:

[W]e were never together. [Long laugh]. ... That’s what reconciliation means. That
you were together, then you were separated, then you come back again, together. But
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in the first instance, we were never together. So, we’ve got to get it back — we just use
that word [Makarrata], it’s a good word.

As Person AB said, “there was never a fucking marriage in the first place that broke up, and

that had to be reconciled”. Robbie Thorpe used an image:

[D]id Australia ever have a conciliation process to have a reconciliation process?
Australia’s always doing the cart before the horse. And the horse is dead, being
dragged by the cart, and they’re whipping the dead horse. This is how I see it.

However, many participants still advocated for reconciliation. Jackie Huggins, a member of
the 1990s Council for Aboriginal Reconciliation, said “reconciliation means three things to
me. It’s about recognition. It’s about justice. And it’s about healing”. Others also used the

term broadly, like recognition, to cover many things.

Participants often used the language of relationships. As Uncle Bill Nicholson Jr
noted, improving relationships can take generations of work, and “relationships die when
communication stops”. Ken Wyatt said of the Statement, “it is about relationships. But the
framework around those relationships”. June Oscar described the Statement as asking for a
nation where “we have the courage and the maturity to be able to resolve and work through

our differences”. Denise Bowden asked Australia to engage:

If people had their way, I mean, sure, Aboriginal people should have been bred out,
should have been killed out. But they didn’t. We are still here. So, what are you going
to do with us? Are we always going to be the problem child? Marcus, seriously, we’re
in 2023 here. There’s got to be some shift in people’s attitudes. Because hello, hello
[waving hands into camera], we’re looking you right in the face, we’re saying, “hey,
we’re here, and we’re here to stay”. So, we need to find some position where you’re
also very comfortable with us. You can’t just — we cannot just be invisible in this
situation.

Rodney Gibbins spoke extensively of the need for trust and honour, as “the biggest thing I

think missing out of all of this”. He reflected:

I often wonder when government, both state and national, will understand that all of
this is about trust, openness, honesty, and honour. And that instead of acting like
politicians, that they act like generous men and women who can think and can
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actually stand in the shoes of the black man and understand the need of that
community. When they can do that, in an open and honest way, I think we’re getting
somewhere. We’re not doing it yet.

In Suzanne Thompson’s view, the issue was simple:

It’s not hard, really. Cause we’d ask, if we’re in the playground, we ask if we can
borrow someone’s marbles. You know what I mean? “Can I share your lunch?”
[Laughs]. Yeah. The human race is not bad. Yeah. I think they’ve got to learn that
themselves.

When discussing these relationship issues, many participants referred back to colonisation.
Yingiya Guyula described colonisation as a “blanket”, and hoped that Treaty would help, “so

that we can push further, to get this blanket off”. He explained:

[W]e want the government to recognise this is our Land. We never ceded to any
sovereignty. And we need to come closer to the government and tell them that you
need to give us a space, to move back, so that we can create a pathway. But that’s
been hitting a stumbling block. It’s been very, very hard for the invasion, or for the
colonisation, to move back, and give us space to work.

For Guyula, this task begins with putting back together systems that have been crushed: “it’s
a bit like picking up the pieces! Putting it back together, and look, it’s a chair. This is what

we’re doing now”.

IX. CONCLUSION

Justice was a key issue for all participants, although they expressed their ideas in different
ways and came to different conclusions about how to practically achieve it. All participants
expressed a strong sense of historic injustice and structural failure. Almost all linked this to
British colonisation and its effects on sovereignty, law, and culture. Most also strongly
emphasised ongoing injustice in the form of immediately pressing challenges and social
problems. They generally expressed those challenges in terms of human rights and equality,

linking them to a broader narrative of unresolved historical injustice.
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Participants’ views about justice were shaped by their ideas about Aboriginal and
Torres Strait Islander sovereignty and law, and their shared sense of identity and culture.
These foundational ideas informed their understanding of Australia’s legal history, its
constitutional system, and their legal position today. These ideas, in turn, guided their calls
for constitutional change, Treaty, rights, and a justice-based relationship reset with non-

Indigenous Australia.

Participants expressed multiple views about how to achieve this justice. They
recognised that they formed numerous nations, with different histories, laws, experiences,
and claims, and they recognised that different people reasonably advocated for different
things. But they shared an overarching sense of the need for justice and to address historical

issues, linked to a superordinate conception of collective identity.

It was clear that this identity was not defined only by external-facing or internal-
facing aspects in isolation from each other. Rather, their combination had a mutually
reinforcing effect. External-facing identity as Indigenous people surviving and resisting
colonial injustice and the failures of the state provides for, in Bateson’s terms, unity in the
face of an outside element. As Larissa Behrendt (Euahleyai/Gamillaroi) wrote, pan-
Australian Indigenous identity “came after colonisation when Aboriginal peoples and Torres
Strait Islanders joined together at a national level for a stronger political and cultural voice”
(Behrendt, 2021: 48). At the same time, internal-facing identity as Indigenous peoples with
shared pre-colonial history and culture guided and shaped the goals that flow from this,
grounding concepts like sovereignty, Treaty, and rights in overarching concepts of Land and

autonomy.

With colonisation and the state pushing from outside and pre-colonial history and
cultural norms pulling from within, participants formed a shared set of common themes and

overarching goals for collective action in the present. Several of these goals were reflected in
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the Statement: sovereignty, constitutional change, Treaty, an improved relationship with non-
Indigenous Australia, and truth-telling about history and its ongoing impacts. Participants’
disagreements were generally less about their identity and the shared goals that flow from it,
and more about difficult practical questions regarding how to achieve those goals in the

political context they face together.
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CHAPTER EIGHT

REPRESENTATION, SELF-DETERMINATION, AND VOICE
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I. POLICY FAILURES

When facing issues of representation and Voice which were central to the Convention and the
Referendum campaign, participants sought culturally appropriate representation based in
rights to self-determination. But they faced an immediate practical context of policy failures
and a system of non-Indigenous decision-making control. In this chapter, I describe
participants’ comments about representation, self-determination, and the Voice proposal. But
first, I describe their views about policy failures and a lack of accountability which formed

the context for their advocacy on those issues.

Participants overwhelmingly criticised ongoing policy failures resulting from non-
Indigenous decision-making. Marion Scrymgour spoke for many when she lamented that ““all
it’s been is non-Aboriginal voices that have made decisions and passed policies for us”, and
that “since our federation, it’s been big government dictating and coming in over the top”.
Samuel Aniba said, “First Nation communities are sick and tired of people making decisions
where it led to a failure”. Shane Sturgiss described governments and changemakers
“inflicting” policy “upon First Nations people the way that they feel that it should be done,
because they know best”. He called it “that white saviour process”. Person ZI described how
Indigenous people “have had the most laws and regulations and acts of Federal and State
Parliament ever made against them”, resulting in “a loss of determination and agency”. Fiona
Cornforth observed that with policy, “we’re a part of someone else’s plan... Always”. Stacee
Ketchell said governments “impose certain legislations and policies that’s just not appropriate
for our communities”. When I asked Marion Scrymgour what it was like during the
Referendum campaign being the only MP in House of Representatives debates who had
actually been present at the Convention, she laughed, saying, “I often sit there and think, ‘oh

my God’, you know. If only these mob knew”.
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Participants often complained about majoritarian control turning Indigenous affairs

into a “political football”. Dale Agius explained:

Being the political football — where our affairs are just bounced around from one party
to the next, depending on who’s in power. ... quite often, some of our issues are left
unresolved... We can go back to reports that are three decades old. Which... because
of the political cycles dropping off, they fell dormant.

Jade Ritchie said, “that political football... leaves us in a really vulnerable position”. Shane
Sturgiss regretted being subject to political “point-scoring”. Jay Kickett linked it to the
election cycle, where politicians are not “looking too far down the line”, often “kicking the
can down the road”. Jackie Huggins called it “the nature of Aboriginal affairs. It’s always
three steps forward and two steps back”. Many participants linked these issues back to long-
term justice and colonial history. Ray Minniecon joked, “we’ve got so many acts that control
us, and research done on us, that I’'m sure they know the colour of my underpants”. Karel

Williams and Aunty Pat Anderson both referred to “mission manager” approaches.

Several participants described how this led to ad-hoc, unstable policymaking. June
Oscar called it a “patchwork approach” leading to “the chaos of poor policymaking”. Person
PX said, “what we’ve spent decades and decades doing is chasing our tails” on “poor policy
design”, when “it’s always important to get the policies and the legislation right at the
beginning”. Tyronne Garstone described “very reactive” policymaking being “done on the
run” with “this ad-hoc manner in how we do it”. This “favours governments and also the
private sector... it allows them to continue to water down any rights that we find or any

particular opportunities that we get incrementally”.

Participants described many examples of poor policy outcomes, including the
abolition of ATSIC, the lack of a national representative body, “watered-down” Native Title
legislation, the Northern Territory Intervention, failures in Closing the Gap, and various

policies which reduced local community governance. They also gave examples related to the
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Uluru Statement itself, including the previous Liberal Government’s failure to legislate a
Voice after its own Voice Co-Design Process, and the Labor Government’s abandonment of

Treaty and Truth despite its commitment to the Statement, both discussed in Chapter Five.

When discussing their immediate challenges, participants often criticised what they
called the “deficit model”, a mainstream political logic about Indigenous peoples, and
policies made about them, centring on their disadvantage. Denise Bowden referred to
government policy, with its focus on service providers from outside communities, as the
“commercialisation of Indigenous disadvantage”. Kado Muir criticised the disempowerment

that comes from “the victim, or a poverty consciousness”. Ross Williams added:

We’re so negative about people, when we had actually worked together and lived
together. ... we want to get away from the discussions of the deficit model. That is a
problem, but what are the solutions? ... There are resolutions, there are opportunities
for resolutions, and Indigenous people have those solutions to their own problems.

Ian Trust blamed deaths and suicides on welfare dependency, and argued that without “stable,
functional families” with wellbeing and a sense of contribution, “we’re not gonna Close the
Gap”. Jade Ritchie highlighted the burden: “we’ve been carrying this burden of blame, as if

we somehow created this terrible disadvantage for ourselves... And that’s not the case”.

A few participants emphasised responsibility in response to the “deficit model”.
Divina D’Anna said, “we want to be contributing to this nation as much as anyone else”.

Sean Gordon explained:

[R]ight now, we’re not discussing the responsibility piece enough. ...what people
don’t understand is that with rights and recognition comes responsibility. And
responsibility is going to be the game-changer to address disparity, and to address
those other challenges.

For many participants, accountability was also critically important. Fiona Cornforth recalled
that with ATSIC, “we had our own policies, that we were holding each other accountable to”.

Denise Bowden said, “this was loud and clear at Uluru too... that there should be some
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accountability. And I think that is the single most thing that everybody is united on”. She
added, “Indigenous people are also saying, ‘we’re prepared to be accountable too’. You

know, it works both ways. But it can’t just work one way”.

II. REPRESENTATION

A. Failures of Representation

Participants’ concerns about Indigenous affairs decision-making in Australia were not only
about bad policy, but also about failures of representation. Many argued that overcoming
these failures required cultural change towards Indigenous representation and decision-

making power. Divina D’ Anna explained:

We’re so far behind on a lot of things, give us a spell. Give us an opportunity to fix
our mob up our way. Don’t just keep telling us how we need to be in your standards
and pigeoning holing us, cause that’s where the failure is coming from. You had your
turn, give us a go.

Tom Calma criticised policies directed at “passive recipients”, emphasising the need “to be

an active player, a partner in these processes”. Marion Scrymgour explained:

[P]eople have got real pride. But that pride gets watered [down].... when they’ve had
years of just government inaction and shit policy, like really crappy policies that mean
nothing for our mob. It takes away whatever pride or feeling of ownership that they
might feel.

Several others shared this view. According to Sean Gordon, while “governments have
occupied spaces and places that Indigenous people should occupy”, now “we’re in a process
of pushing government back. And for governments to become enablers or supporters, but not

the doers”. Divina D’ Anna further explained:

We want to be contributing to this nation as much as anyone else. And the
dysfunction sometimes, where people are not given that opportunity, and the feeling
of self-loathing and low self-worth, is something that has happened over time, when
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you’re consistently told, “you can’t do it, you’re not worthy, we don’t want you, you
can’t do it”. It gets to people. And then it goes into their children’s mindset too.

Even when political processes featured some Indigenous representation, many participants
asked the question: who is doing the representing? Participants frequently criticised how

Indigenous “leaders” were chosen.

Participants consistently stated that having Indigenous members of Parliament was
not sufficient representation. Tyronne Garstone noted that because politicians represent
different electorates and political parties, “there is no cohesion there” in their advocacy. As
Scott Wilson said, “they’re not there representing me, they’re representing the people in the
electorate they’re coming from”. Some were especially critical of Indigenous politicians, like
Person TF, who said “they’re all lackeys, mate. They’re sworn in by the Crown”, and so,
“they’ve given up their right to speak for the people”. Some Referendum supporters
demonstrated this distinction about politicians’ representation when they said they thought
opposition to the Referendum by a minority of prominent Indigenous politicians only
occurred because it would reduce those politicians’ prominence in “speaking for” Indigenous
people. For example, Scott Wilson proposed that conservative Senator Jacinta Nampijinpa
Price opposed it because “she doesn’t become the focus anymore”, and so “it might diminish

her voice”. Person AB agreed Voice might render some politicians “silent”.

Several participants also noted that while there was historically high Indigenous
representation in the Federal Parliament in 2023, each could lose their seat. Marion
Scrymgour, a Federal MP, said, “we could all get voted out. And then you won’t have one

Aboriginal person in the Parliament”.

Participants widely criticised individuals being “hand-picked” or chosen by the
government, media, or corporate sector as “leaders” without broader Indigenous community

input. Karel Williams explained:
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People are called “leaders”, just because they’re outspoken. ... usually, our
communities determine who our leaders are, not the media. So, I have an unhappy
relationship with who the media decides are our leaders.

Shane Hoffman added, regarding government:

[Wlhenever they want Aboriginal and Torres Strait Islander people to advise them,
they’d set up a group, and appoint people... And there’d be no say from any other
Aboriginal people about whether that person’s the appropriate person.

Several applied these criticisms to government-appointed positions they themselves had held.
Some participants also expressed general distrust of government-appointed Indigenous
bureaucrats. Robbie Thorpe described “these minders, these gatekeepers, black bureaucrats,
working overtime. They’re useless. They’re expensive. And they perpetuate and maintain the
problem”. Several participants also described the representative limitations of Aboriginal
Community-Controlled Organisations (ACCOs), particularly due to their reliance on
government funding and because, as Tom Calma noted, “only about half the population

actually work with community-controlled organisations”.

The challenge of “hand-picked” leadership influenced participants’ reflections about
the Convention, as discussed in Chapters Four and Five. Some were very supportive,
describing the Convention as more representative than other government consultation
processes. Person PX said of the delegates, “they’re representatives of their own Countries”.
Peta Braedon explained how the process was “Aboriginal-led, from design, through to
delivery, through to where we are at now”. Many others had concerns. Some focused on its
leadership, criticising the government-appointed Council’s role in setting the agenda and the
selection of Convention attendees. Kado Muir said “grassroots people” were “very much
concerned about the leadership coming up with this idea, this process, et cetera, without

going through a full process of culturally grounded consultation”.
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Because of these issues, participants hesitated about the term “leader” being applied
to spokespeople chosen by non-Indigenous politics. Speaking with Robbie Thorpe, at one
stage I used the phrase “Aboriginal and Torres Strait Islander leaders”. Before I finished my
question, he interjected, “well, why are they called leaders here? Who we calling leaders?”.
Person AB suggested that after the abolition of ATSIC, the media chose certain figures and
“elitists” and “just portrayed them as leaders. And all they ever were, were people who had a
view. But they were never leaders”. They said, “these people won’t get elected. Because they

don’t have a connection to their constituency”.

Two participants added that even their own views presented in interviews were not
representative of everyone. Uncle Ossie Cruse said, “it’s my mind. It’s not the mind of the
Aboriginal people of Australia”. Samuel Aniba emphasised that each person will have their

own experiences, and also “their own world, how they see it, how they understand”.

Several participants explained how this flawed representation leaves “leaders” open to
attack. Kado Muir said of people who come to their positions “from an institutional basis,
that is based in the settler state sandpit”, that “on that basis, they’re easy prey for the
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troublemakers to say, ‘ohh no, these guys don’t speak with authority’”. Tom Calma himself
experienced this. He said government “want you to advance and to be influential, but the
moment you put your hand up to be influential, you’re suddenly an ‘elite’ who doesn’t know

your station, and you get pulled down”. At the same time, “you get the Aboriginal people that

say, ‘well I haven’t elected you, what are you doing talking about us?’”.

Overall, participants described a system which controls and limits Indigenous

representation, creating representative ambiguity. Thomas Mayo explained:

[T]he status quo is somewhat of a competition for who speaks for Indigenous people,
right? Or anybody can say, “I speak for Indigenous peoples collectively”. Or a
government can choose who they want.
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B. Improving Representation

Participants most often discussed the need for local, culturally informed representation based
in their culture and rights. Kado Muir referred to UNDRIP and “the right to establish your
own representative structures”, saying, “you’ve got to build at the local level first”. Peta

Braedon stated, “ask us what we want. ... And ask the right people”. Sean Gordon explained:

...Aboriginal and Torres Strait Islander people need to be empowered to be able to
form structures that support their development within their own communities, or
within their own cultural structures. Governments need to work with those groups to
be able to allow them to work through what their first priorities are within that space.

Person AB described an example of a community-designed regional community governance

group, explaining its design logic:

The relationships that we have with each other, within our own communities...that’s
blackfellas’ business. We tell government to “fuck off. That’s our business. You’ve
got nothing to do with this. This is our business. We’ll invite you to our table. I’'m not
coming to your table no more”.

Many participants linked culturally informed representation to traditional decision-making
methods. Samuel Aniba referred to needing representation “based on cultural governance.
The systems that we have for centuries, for 60,000 years”. Person TF said, in criticising the

Voice Referendum:

[T]hey want to go up here [in Parliament] and sit up in a big room and talk to these
black people, to make decisions for every other black person. That’s not the way that
our people work. ...in our culture, we sit around in one big circle, and you can see the
other person. ...We have to sit around as a people... everyone sits at the same table...
everyone equal, everybody’s at the same [level].

Dale Agius said Voice representation needs to be “guided by Aboriginal and Torres Strait
Islander ways of selection”, underpinned by “cultural customs, and cultural knowledge base”,
leading to “Aboriginal knowledge-based representation”. Person DH asked, “how does one
derive and enjoy legitimacy? ...that seeking of authority has to be intentional, and understood,

and transparent”. Melissa Clarke summarised, “we want fair and culturally appropriate
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representation and participation. We don’t want assimilation”. Many participants, particularly
women, also raised the importance of gender in appropriate representation, given the distinct
nature of women’s and men’s business in traditional culture. Several described the
importance of both women and men in representation. Jackie Huggins had emphasised this in

her review of ATSIC, as discussed in Chapter Three.

A small number of participants reflected on whether these goals could be achieved
through mainstream politics. Most were dismissive or cautious about politics, given the
representation issues discussed above. Uncle Bill Nicholson Jr said, “I’d hate to be an
Aboriginal politician in the Labor or Liberal parties. ...it’s a very much compromised

position”.

Participants diverged on whether culturally informed representation could be
realistically achieved through a Voice body at the national level. Some said a kind of
parliament representative of Indigenous nations could be possible. Ken Wyatt said a national
representative assembly of nations “would scare the hell out of any government”, but that
“what you could do is have the nations represented with the regional structures”. Then,
through Voice, “you could have the nations come together twice a year under a structured
arrangement, where they could just sit and say, ‘what do we need?’”. Person AB suggested
ATSIC’s original structure, where “800 councillors were elected nationwide”. But some
others described practical limits, especially if an assembly meant separate Western-style
government. Karri Walker said, given capacity and funding limitations, it may not be
efficient to have “two separate systems”, but that “perhaps in 40 years, things might be
different”. Jennie Gordon said, “having an Aboriginal government for Aboriginal Australia
isn’t self-determination”, and that “it’s easy to imagine how disastrous it could end up”. John
Locke said he focuses on local processes, because “when we work through a Western

construct, what we do is... it actually... negates voices, it impedes voices”.
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Some, especially Progressive No supporters, hesitated to endorse any Voice body that
was defined by unseen, changeable legislation rather than a pre-agreed, Indigenous-designed,
culturally informed structure. Uncle Bill Nicholson Jr recalled asking the government, “will
Wurundjeri... have representation on this Voice, at federal level? Because we feel that we
can’t have anyone else speaking on our behalf’. Gwenda Stanley similarly explained, “we
need to be looking at and respecting each individual’s nation groups, to be able to have their
input”, since “European ways have failed us”. Stanley proposed “our own sovereign caucus”,
with “our own constitution” about how the nations choose to interact, and “our own
legislation”, based on “customary laws of each of those nations”. Kado Muir, a Yes
supporter, acknowledged that many Aboriginal people hesitated to support the Voice because
“they were suspicious, they said, ‘well, who will be these people speaking on our behalf?’”.
Person AB described how the Yes campaign’s priority, a national Voice body, needed
regional and local voices to feed into it, since “you can’t have a national body that’s got no
foundation to fucking stand up. It’s got to have a constituent membership”. Person SN, a Yes

supporter, described waiting for the right time to advocate for an assembly:

It’s still there, but it’s been lost in the political narrative of just getting the
Referendum across... I’ve got my big politics hat on and am being philosophical
about it, but in the design of the Voice post, that’s where I will start advocating really
hard for First Nations assembly.

Given the significant changes discussed in Chapter Six, several participants described the
need to find ways to factor off-Country living into representation. Most participants lived
away from their own Country. Gary Foley described having two mobs, “my mob the
Gumbainggir” and “the Tram Tracks Dreaming mob”, his term for the urban Aboriginal
community in Naarm/Melbourne. Karen Milward said of 65,000 Indigenous people in
Victoria, Victorian Traditional Owners numbered “about 6,000 people”. Gemma McKinnon

described how a “grassroots” focused representative body could be “really challenging” for
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those who “find themselves in the black diaspora, like many of us, who aren’t living on-
Country, maybe have never lived on-Country, and don’t have as strong ties to their local

community”. She asked of her own position:

[H]ow can I represent Barkandji people, if [ haven’t lived in Wilcannia since I was
one year old? ... [It] poses a really uncomfortable conversation... around identity, and
accepting that we have different experiences. And that your experience might mean
that you don’t necessarily [pause] have the same level of cultural authority as another
person. That’s something that we’re gonna have to reckon with.

Erica Smits also described the issue of people learning about or identifying with their
Aboriginality later in life, and “getting on boards and representing people when they’ve only

known culture for a few years, and making decisions on behalf of our people”.

Overall, participants acknowledged that representation needs to be politically and
culturally accountable to a diverse Indigenous polity. Person PX said, “there’s going to be
diversity of opinion. We are a diverse polity within Aboriginal and Torres Strait Islander

Australia”. Tan Trust explained:

[T]here’s no one Aboriginal point of view. And I suppose you can say, “well that’s
fairly typical of democracy”. ... they expected us all... to come up with one position.
[Laughs]. Like they’re gonna do that in any other state in the world. ...there’s no
Aboriginal view!

A few participants suggested more appropriate representation would give clarity for all.
Rueben Berg said representation then “becomes our responsibility”, which “removes the
burden from government to have to worry about that”, and provides “clarity around who has
the rights to talk about different things”. Person TF, a Voice critic, emphasised the need to
come together first for this: “we gotta fix our own back yard, before we can even go up here
and start a Voice to Parliament. Cause if we don’t come together first, we’re always gonna be

undermined”.
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III. SELF-DETERMINATION

A. Definitions

During the interviews, participants frequently discussed self-determination. Given this, I
asked most participants what self-determination meant to them. They answered in different

and sometimes multifaceted ways. Erica Smits summarised:

[Self-determination] is a very broad concept, but it just depends how you look at it.
But, from the government’s perspective, it’s about having Aboriginal people making
Aboriginal decisions. From like a grassroots perspective, it’d be about Aboriginal
organisations being self-sufficient, and... autonomous. So that way they don’t have to
rely on government handouts, or anything else. And then if you talk to an Aboriginal
person themselves, for me, self-determination is about making sure that [ have a
career, and a house... [that] my kids can go to a good school and learn, and [be]
educated... but also about learning culture.

Participants acknowledged significant diversity in defining self-determination. Fiona
Cornforth laughed before answering my question, saying, “it’s one of those things, it’s many
things”. Person YV said, “it’s... hard to describe”. Kyam Mabher said it “has a lot of different

meanings to... different Aboriginal people, in different contexts™. Kristal Kinsela said:

[S]elf-determination’s going to look like different things for different Aboriginal and
Torres Strait Islander people. ... there’s not a single sole answer. I think it’s when
someone feels that they have control over who they are and their affairs and what
makes them happy.

Most participants’ comments about self-determination concerned decision-making. Many
framed this in terms of “having a say”. Kyam Maher described “being at the table, and having
a say that can affect the outcomes of the decisions that affect your lives”. Rick Goode
referred to “the capacity for the individual to have an input into issues, programs, support that
affects them”. Peta Braedon described asking “people closest to the impact zone... to have
some say in decisions, things that are going to affect them the most, and be able to shape

them”. Dale Agius similarly referred to “having a seat in decision-making conversations and
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tables”, so communities can “put forward their problems, their solutions, their goals, and their

aspirations”. Person ZI called it a “with us, not to us, kind of thing”.

For a majority, however, their emphasis was on a right to decision-making power.
Many referred to the power to “decide” and have “control” of their own communities.
Samuel Aniba emphasised “making decisions for ourselves”. Fiona Cornforth said, “for me,
it’s about having power. Decision-making power”. Karri Walker described “having a say, and
then also being decision-makers. Like, actually having the right to govern your own
communities”. Jackie Huggins described “the ability for our own people to run their own
affairs. To be independent, in a way, to put up their issues as they see fit, not filtered through
white bureaucracy or a white lens”. Ngaree Ah Kit said, “we want to be able to govern our
own affairs”. Several participants described communities controlling their futures. Uncle
Kenny Bedford referred to communities having “control over our destiny”, and freedom to

“make decisions not only about our present, but our future”. Lidia Thorpe said:

Self-determination is where we decide our own destiny. Our own clans and nations.
So, your family can’t tell my family what I should be doing. Because that’s your
family clan’s business. And that’s how our society works.

Kristal Kinsela said this is about more than having a voice, “it’s whether or not our voice
carries the influence that allows us to be able to be in control of our lives”. A few participants
described ATSIC as an example of self-determination, given its wide powers, funding, and
multiple levels of representation. Jay Kickett said, “that’s the closest thing to self-

determination for Aboriginal people that we’ve ever had in the country”.

Several participants linked self-determination and sovereignty. Aunty Pat Anderson
described self-determination as “an expression of sovereignty”. Person SN described self-

determination and sovereignty as “two entwined concepts”. Mick Dodson said:

It’s about a power share arrangement. And which leads into sovereignty. I think
fundamentally, sovereignty is about power sharing. ... what we ought to be doing is
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pushing for a share of power. Particularly power over those things, those decisions
that affect us in our daily lives.

When describing self-determination as a right to decision-making power, several participants
referred to the rights discussed in Chapter Seven. Aunty Josie Crawshaw, Sean Gordon, and

Shane Hoffman cited UNDRIP’s Article 3, which states:

Indigenous peoples have the right to self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and
cultural development.

Crawshaw and others also referred to the standard of “free, prior, and informed consent”

(FPIC), used in five articles of UNDRIP. Tyronne Garstone preferred it in practice:

[S]elf-determination is a huge word. And I kind of shy away from it a little, because it
does bring many different views... So, for me, I kind of just put self-determination
down and I follow the UNDRIP principles around free, prior and informed consent.
So, as long as we as Aboriginal and Torres Strait Islander people are able to make full
decisions, that aren’t being coerced, about what’s happening on our Country, what’s
happening to us as people. Then to me, that’s self-determination.

John Locke agreed FPIC is relevant but cautioned against over-emphasising it in isolation. He
said the key is that “self-determination is a primary substantive right”, and “the free, prior

and informed consent are actually only seen as measures that safeguard our rights”.

To several participants, self-determination meant redistributing power rather than
separatism. Rueben Berg said this is not “creating a whole lot of powers out of nothing”, but
rather, “transferring the decision-making powers that government currently has over to First
Nations peoples”. Sean Gordon saw this as aligned with conservative values, since it involves
a pushback against “government overreach”, and “is about people taking responsibility”. As
Yingiya Guyula observed, “self-determination is about my own, looking after my clan, my

clan estates, my Land”.

Many participants also emphasised economic self-determination through economic

development and economic empowerment. Karen Milward said economic needs are “critical”
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to self-determination. Ken Wyatt similarly described “economic development being a key
platform”, and that “you’ve got to start investing in your local people”. Suzanne Thompson
defined self-determination as “when I don’t have to outsource to a white organisation or
white mob, to do something for me and my mob. That we’ve got the capability and capacity
to deliver it ourselves”. Person KJ explained, “economic empowerment is a really big part of
that [self-determination]. Like, if you’ve got your own money, you can make your own
decisions”. So, “building wealth of Aboriginal people and communities” is “nation-building”,
since “money is power in a capitalist society. And therefore, the more of it we have, the more
powerful we are, the more we can influence things”. To them, economic solutions were “a
really important part of justice”. In a political context where “financial compensation, for
what’s been taken, stolen... doesn’t seem overly possible or supported at the moment”, other

economic solutions are key:

[FJor me, building wealth of Aboriginal people and communities and nations is... |
think “nation-building” is the term. ...it’s one of the most top priorities for me, is
around the economic empowerment. So, that’s including things like financial literacy,
number of qualified accountants, being able to develop on your own Land and take
financial and economic responsibility.

Uncle Bill Nicholson Jr linked economic needs, and the social problems that come with them,
to history: “when the Europeans arrived on Country, they took our economy, which is the
environment, exploited it, to this day, and excluded us from their economy which they

imposed on our people, on our Land”.

Many participants contrasted economic self-determination with the difficult financial
position of many Indigenous organisations. Karen Milward explained, “you can’t be self-
determining, because you’re constantly relying on government to do the handouts and
determine what you’re doing”. Tyronne Garstone said in many organisations, “if you rock the
boat too much, there was often calls to say, ‘calm down’, otherwise you may get funding
cutbacks, or your core funding may impact the organisation”. He said reliable and
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independent funding means an organisation can be “very bold on our advocacy”. Erica Smits
said organisations needed to be “self-sufficient” and “autonomous”, operating “without

having to have support from government”.

Other participants disagreed, however, with definitions which exclusively focused on

economic or organisational needs rather than power. Person DH explained:

[FJor some, self-determination might just be that governments issue a longer-term
contract to an organisation to give greater flexibility to determine the priorities. And
blackfellas themselves invoke that notion of, “oh, we’re self-determining now”. And |
have real problems with that, because you’re still in a contractual relationship with a
fund-holder who wields more power than you do. So, I worry about this, the kind of,
the looseness of notions of self-determination when it’s not referenced back to
Indigenous peoples’ rights as Indigenous peoples, and we end up in this transactional
space.

Gary Foley emphasised both: “economic and political power. Power to the people. Self-
determination”. He said advocacy has always been about “political and economic

independence”, which is “just a fucking substitute term for sovereignty”.

Finally, several participants also described self-determination with reference to the
immediate human rights issues discussed in Chapter Seven. Megan Krakouer said it “comes
back to addressing the inequalities, addressing poverty” and “unaddressed trauma” which
limit opportunities for “the most marginalised, vulnerable voices, that are silent”. As Charline
Emzin-Boyd said, “if you have been in a very difficult situation, it’s hard to get to that point
of driven self-determination”. Person ZI said, “it means not having to start from behind the
start line because of structural disadvantage and racism”. For many participants, these
different aspects of self-determination were interlinked. For example, Gail Beck first
described “a job, a home, ability to walk freely in our Country without being discriminated

against”, and went on to describe a situation where “we’re in control of our lives. Our lives”.
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B. Practical Implementation

While overwhelmingly agreeing on self-determination’s importance, participants had
differing views about its implementation. Several described how achieving self-determination
requires significant system change. Stacee Ketchell said self-determination requires “not only
just changing the Constitution, it’s changing the way in which we think, feel, hear...

decolonising your minds, and decolonising your practices”. Jade Ritchie proposed:

[T]he first thing you need to... address is those structural issues that actually prevent
self-determination. So, I feel like that’s a conversation to come. What we need to be
looking at as a country is, how do we break down very systemic barriers, so that we
can actually exercise self-determination? We’ve been trying to do that within systems.
And that’s by and large been unsuccessful. ...we can have the best solutions ever. But
if they’re not unlocked by having a government listen and implement those solutions,
then we’re stuck in the same situation.

Given these challenges, Ritchie said, “there’s some sequencing that’s required here, to break
down the barriers, break down the system”. Otherwise, “it is just soul-destroying and
exhausts us. It’s like trying to swim against the tide”. Some participants had doubts about
getting there. Melissa Clarke said of the UNDRIP definition, “I don’t know if we’re ever
really going to be truly self-determining in this country”, because “it’s almost impossible” to

achieve politically.

Many participants’ concerns about implementing self-determination were heightened
by the government’s use of definitional uncertainty to promote a weaker concept than the
legal right. Person SN said the state’s approach is “really that’s just about self-management
of their imposed policy frameworks”. Person RS regretted that “it’s like government uses that
as a buzzword”. Rueben Berg noted, “there’s a philosophical kind of comfort with the idea of
self-determination at the kind of political level and the government level. But it’s when we
start trying to talk about it in practice that it gets a bit more messy”. Melissa Clarke said, “I’'m

getting increasingly frustrated with the way that term’s being bandied around, particularly in
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government policy”. Clarke criticised how “government departments are getting it confused
with the language of self-determination used for decision-making for people with disability or
mental health”. She said, “they talk about consumers participating in self-determining what
their care plan looks like”, rather than “talking to us about what self-determination means for
us in this context”. Lidia Thorpe commented, “I think governments, unfortunately, have

bastardised the word, and the meaning of self-determination”. Gary Foley added:

[W]hat governments mean when they talk about self-determination is in no way,
shape or form comparable to what Aboriginal people mean when they talk about self-
determination. ...You look at what they mean by self-determination, and it invariably
means subjugation to the interests of the state. Simple. And that is not self-
determined.

While almost all participants promoted self-determination, lan Trust expressed the most
scepticism about the term, seeing a risk that its implementation could undermine immediate

wellbeing needs in his community. He explained:

Look on the headstones, all the people who have died. All of them have died from
lifestyle diseases — accidents, murders, and whatever. That’s the impact of welfare. ...
And it’s all based on rights. So, and that’s why I was a bit sceptical about the term,
“self-determination”.

He considered that “you need to sort of structure that self-determination around certain
parameters”, in order to prioritise action in getting individuals and families out of crisis.
Trust’s degree of scepticism about self-determination was rare. But some other participants
shared his prioritisation of crisis work or concerns about community readiness for increased
responsibility. Ngaree Ah Kit explained a transitional plan in Northern Territory Government
policy, to “transfer government services back to the community [control], at a pace which

suits them”, since “we’re not here to set you up for failure”.
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IV. EVALUATING THE VOICE PROPOSAL

A. Substance

The Referendum was to create a Voice body, to be defined by later legislation, which “may
make representations to the Parliament and the Executive Government of the Commonwealth
on matters relating to Aboriginal and Torres Strait Islander peoples” (Australian Electoral
Commission, 2023b: 22). A significant majority of participants, 61 of 73, supported voting

Yes. I first summarise these “Yes” supporters’ main reasons in turn.

They hoped for improved legislative and policy outcomes. Erica Smits hoped it would
mean “getting more for our people”. Fiona Cornforth said, “you wouldn’t get this policy on
the run”. Person PX explained that rather than “chasing our tails” on “poor policy design”,
with Voice, “this is completely turning the tables and saying, ‘we want to have input into the
shaping of the policy’, at the very start”. Kyam Maher commented that “on a very practical

level, it will lead to better life outcomes for Aboriginal and Torres Strait Islander people”.

Participants dismissed the Conservative No argument, made early in the Referendum
campaign, that legislated local and regional bodies would be sufficient. Tom Calma said the
point was “totally being missed” and that this was “mischievous”, given the Statement
proposed a constitutionally entrenched national body. As Shane Hoffman said, “governments
have been able to do a whole lot of stuff to us, without a national voice to stand up for us”.
Person AB criticised how “since the abolition of ATSIC, it took away... that ability to do
things nationally”. John Locke contended that “there needs to be that national voice”, and it
“would dramatically change things” by “being able to talk directly to the highest levels”.

Karen Milward said Voice could go “straight to the Prime Minister”.

Many described the “poor spend” in Indigenous affairs, and the fact that only about

18% of government Indigenous expenditure was directed towards Indigenous-specific
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programs as opposed to mainstream programs (Productivity Commission, 2017: 9, Campbell,
2023). Ian Trust said, “governments have got this idea that you just pour in more money”,
instead of asking, “how do you empower people?”’. Gail Beck said the Statement’s proposal
“was about accountability as well. There’s some poor spend in Aboriginal affairs”. She
asked, “who are the gatekeepers?”, noting that “we’re the ones that cop a flogging from
mainstream Australia” about government Indigenous expenditure. But with a Voice, many
hoped this would change. Tyronne Garstone argued, “give us the money. We’ll go and make
the houses... and we’ll make it happen”. Person ZI said, since “best efforts” in Closing the
Gap had failed, “we need to try something new. And this is [what] the Voice, and the Uluru

Statement of the Heart, is basically just saying: ‘well, ask us’”.

They also emphasised the need for Indigenous people to fix their own problems and
have a say in decision-making that affects them. June Oscar expressed a common sentiment:
“it will support better outcomes for First Nations people by giving us a say in the decisions
that affect us”. Denise Bowden described decision-making power as important for self-
empowerment, to “put their hands on the steering wheel”. John Locke emphasised that “we

know our communities”. Stacee Ketchell analogised:

When you got something wrong with your car, who do you take it to? And you take to
a mechanic, right? You don’t take it to a doctor. ... you take it to someone that can fix
it, that has the knowledge, their first-hand experience, of the issues that you might
have with your car.

Some linked this justification to the “race power” in the Constitution, section 51(xxvi), and

the fact that special laws are made for Indigenous people. Sean Gordon explained:

Right now, the Constitution gives power to the Federal Government to make laws,
special laws, for Indigenous people. If the Parliament has the powers to make special
laws for Indigenous people, then shouldn’t it only be right that Indigenous people
have a say in those laws before they’re made about them?
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Gordon thought that “responsibility is going to be the game-changer” for communities.

Tyronne Garstone similarly hoped it would increase “that responsibility factor”.

They hoped for improved accountability. Erica Smits said Voice “can’t veto any
decisions. But at least we’re at the table. At the moment we’re not even there. Like, we’re
behind the door [laughs]. ... And that’s the first step”. Mick Dodson hoped that the Voice, as
with the Sami Parliaments in Nordic countries, would have a requirement that “the
government or parliament needs to provide reasons why they reject the advice”. While this
was not built into the Referendum proposal, others also hoped it would be included in

eventual legislation.

Many regretted the abolition of previous representative bodies, especially ATSIC.
Jade Ritchie recalled the importance of “a national relationship held by the ATSIC
Commissioners with the Federal Government” which “could broker solutions”. Divina
D’ Anna said that in “the heyday of ATSIC, communities were thriving. They were
empowered. They did their own development plans”™. This “gave them a sense of purpose”.
Jay Kickett said of ATSIC, “it wasn’t perfect by any means, but it was local decision-making.

And that’s never been replaced with anything that’s even close to that since then”.

They hoped the Voice’s constitutional status would better protect it. Ngaree Ah Kit,
like several others, said future governments “can’t just get rid of it with the flick of a pen”.
Marion Scrymgour suggested that “if they wanna remove it, they need to take it to a
referendum”. Thomas Mayo hoped this protection would enable it to be “unapologetic,
because it’s not sensitive to being defunded or repealed”. Jade Ritchie said this sense of
protection “brings peace of mind, knowing that we can give frank and fearless advice through
this independent body”. Divina D’ Anna hoped this would help avoid scapegoating and

disproportionate responses like ATSIC’s abolition:
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[T]f there’s few people mucking up, then you deal with them. You don’t just push the
whole thing and abolish it, and then target it, and make it a big negative thing that
blackfellas can’t do things for themself. That’s just shit.

Shane Hoffman accepted that while it “can always be changed by legislation, neutered”, after
the Referendum, “it’d have a moral authority”. Tania McLeod called it “a permanent voice
that can’t be taken away like ATSIC”, even if “they can ignore and silence it in [other]
ways”. Person SN said a successful Referendum would mean “this is higher than those party

politics”, which “gives them much more of a moral mandate”.

Some supporters had significant reservations, however, about the eventual design of
the Voice, emphasising the work needed to ensure it represents “grassroots” local
communities. Shane Hoffman commented, “it needs to be representative... If it’s hand-
picked, then they might as well not have it”. Person AB said, “to have a national body, the
constituent membership of it needs to be sorted, and sorted quick”. Tyronne Garstone
emphasised the importance of “regional voice”, and that “if a Yes gets up, then the amount of

work that needs to happen in the next five to ten years is enormous”.

Others agreed that the hardest work would come after the Referendum. Rod Little
said, “the thereafter will be some of the challenging things”. Divina D’ Anna said the goal
should be “grassroots communities” raising concerns through representatives “chosen by
their own communities”. Tanya Hosch noted, “the model for the Voice is actually adopting
the very Western style of operation”. She emphasised the need to include the perspectives of
those with “cultural status and legitimacy” who “for whatever reason will never have a seat
around that table”. Ross Williams highlighted this, stating, “ask the local communities. Ask
them how they would like their voices heard, and have them represented”. Karri Walker said
that because of the tensions of expressing group autonomy at the national level, “we’ll need

to reconceive or rethink about how cultural authority is actually exercised in Australia. And
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that’s, I think, going to be really hard”. John Locke analogised Voice to a traditional large

gathering:

[I]t’s a normal function of Aboriginal society to have those voices at those gatherings,
talking to key bits of business that happen between people. And to me, the Voice is no
different in that way, is that those people, whether they’re at the national level or
they’re at the state level, they have to listen to what comes from the bottom. And
that’s why the bottom voice is just so important.

Kristal Kinsela had closely considered these needs as part of the Indigenous Voice Co-Design
Process. She said that throughout extensive consultations, the “sticking point” was
representation, “the size, the three tiers of the voice, the representation, the criteria of who
would sit. And Traditional Owner versus an Aboriginal person who’s lived off-Country”. She

explained:

[O]verwhelmingly, the sentiment on the ground was — the question, do we need a
voice? Should we have a voice on matters that affect our affairs? And everybody said,
“yes, without a doubt”. But what that looked like was another story.

Participants’ ideas for the Voice structure varied, reflecting the challenge of accommodating
both traditional cultural and contemporary representation. For example, some sought
guaranteed representation for different gender and age groups, and Shane Sturgiss said, “I’d
really like for there to be a First Nations queer person sit within that construct, to speak to the
intersectionality and the specific needs of our community”. But others emphasised local
community choice and traditional cultural authority, and it was unclear how these different

dimensions of representation might fit together.

Yes supporters also had concerns about the proposal’s legal weakness. Tania McLeod
remarked, “it’s not the silver bullet”, and “nothing’s gonna change overnight”. Stacee
Ketchell called it “just the baseline ask”. Karel Williams and Mick Dodson cautioned against
the claim that its constitutional status would protect Voice. They referred to the

Constitution’s section 101 to show that a body named in the Constitution, the Inter-State
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Commission, is not guaranteed to exist.®® Shane Hoffman said, “it’s not sufficient... by
itself”. Shane Sturgiss asked, “does it have the teeth that it needs to make change? No, I don’t

think so. I think it’s a good first step. And sort of a polite, easy way of making that first step”.

The minority who were against or undecided about the Voice, 12 of 73 participants,
saw it as both insufficiently representative and too weak. On representation, their criticisms
followed the logic of Robbie Thorpe’s question, “how does that, half a dozen token voices,
accommodate the 300 sovereign, independent nations who have the right to self-
determination?”. Like many, Samuel Aniba asked, “how am I, how are the Torres Strait
Islanders going to be represented within that Voice?”. He described the importance of hearing
“from the horse’s mouth. You don’t need a second middle person to represent you”. Gwenda
Stanley worried about it becoming “another dictatorship of drip feeding our communities and

our people”.

They also criticised the legal weakness of the Referendum proposal. Rodney Gibbins
said, “to have a Voice with absolutely no power, no direction, no nothing, really, to me,
seems to be putting the cart well and truly before the horse”. Samuel Aniba asked, “where’s
the self-determination? Where the sovereignty for us? Will this actually give us that
freedom?”. Aunty Josie Crawshaw raised the same section 101 issue as Karel Williams and
Mick Dodson above. Given these concerns, Gail Beck said, “I would prefer to have our own
chamber, because they can’t shut the chamber down, as a stronger way to go”, as “other First
Nations around the world”. This independent route would mean “we’re on equal grounding”

and “could inspire people”.

% Section 101 of the Constitution states, “there shall be an Inter-State Commission”, but such a named body has
not existed for decades.
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Yes supporters overwhelmingly shared these concerns about the proposal’s
representation challenges and legal weakness. Their main divergence, as discussed in Chapter

Six, was about whether to accept it as a compromise solution.

B. Process

Many participants made observations about representation in the processes which led to the
Statement and the Referendum, as discussed in Chapters Four and Five. These issues
influenced their perspectives on the Voice. Some Yes supporters said they supported the
Referendum because of collective decision-making from Indigenous leadership. Person ZI
asked critics, “how they can dismiss the voices of all those Elders and leaders”. Person PX

implored:

The Australian public at large, including the Aboriginal and Torres Strait Islander
population, needs to trust the Indigenous leadership behind this... it’s not just one or
two Aboriginal people saying we want this. It’s a collective. It’s a combined
leadership collective. And then also, the cultural authority. You’ve got most Land
Councils in Australia backing the Voice to Parliament.

Many participants, however, criticised process matters. Several thought the Referendum had
been initiated too quickly or with insufficient detail. Samuel Aniba said, “I think the push is
hasty and without proper consultation with the communities at the grassroot level”. Ian Trust
said because of the limited details, “you’re almost building the bridge as you walk on it”.

Yingiya Guyula said the Voice “hasn’t been really properly consulted to the people”.

Others criticised the Referendum method itself. Kado Muir said it “was built on
flawed infrastructure”, since “the Constitution is, essentially, a rubbish piece of paper”
without “a sense of identity or purpose”. Non-Indigenous voters would make the majority
decision, and Suzanne Thompson said, “that’s what’s not fair. We should have had a vote

first to decide whether we wanted it to go to a vote”.
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Several participants criticised “closed” processes at various stages, as discussed in
Chapters Four and Five, including politicians selecting Council members in 2015, the
Council’s invitation-based selection of Regional Dialogue delegates in 2016-17, and the
government’s appointment of the Referendum Working Group and Referendum Engagement

Group in 2022. Rodney Gibbins said of the latter appointments:

If that is an example of how this Voice will proceed into the future, where they say
they are defending Aboriginal sovereignty, and all the rest, and the right to speak,
then it’s a very poor start. Cause we weren’t part of the selection of these people. And
we certainly are getting no feedback from them or giving feedback to them about our
direction.

Ross Williams, like others, said of the Referendum debate, “the very voices that are not being

heard in this discussion is Indigenous people”.

C. Is the Voice Self-Determination?

Many participants questioned whether the Voice proposal provided for self-determination. A
small number said it did. Person PX said that by supporting Closing the Gap and self-
determination across different sectors, “the Voice is decolonisation. ... And the Voice is self-
determination”. Kaylene Malthouse said, “the Voice will give us proper determination”. A
few participants emphasised the expression of self-determination in the Convention’s
development of the proposal itself. Person ZI said the Council’s process was “one of the most
comprehensive consultations and development processes that had been driven by First
Nations people”, which was “an exercise in self-determination”. Jade Ritchie said, “I feel that
it’s very important for us to take this next step in the exact fashion that’s been asked for”.
Some others emphasised that the Voice could facilitate an expression of self-determination.
John Locke said this depends on its structure “at the ground level”, needing to ensure “that

self-determination shines through”.
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Most participants agreed, however, that the Voice would not in itself provide for self-
determination. The twelve against and on the fence about it argued this most strongly. Samuel
Aniba said, “the Voice won’t give me self-determination”. Gail Beck said, “they will
maintain having control over our lives, and what we can achieve and can’t achieve. That’s
not self-determination”. Gary Foley asked, “how in any way does that resemble what one

might call self-determination?”. Lidia Thorpe explained:

Now, they can talk self-determination all they like, but it’s not very self-determining
when the government have veto over the Voice, the government decide what it looks
like, who’s on it, whether it has money or not.

Many Yes supporters also accepted that the Referendum proposal did not provide self-

determination. Jay Kickett said it was “stronger than what we’ve got”, but explained:

Do I think the Voice gives you self-determination? No, I don’t think it does. I think
self-determination is actually having power in making your own decision. Well, the
Voice is never meant to be overriding Parliament.

Person DH agreed:

[T]he Voice is not, that’s not self-determination, to me. It’s an apparatus to provide
advice for governments to work with Aboriginal people to make better decisions.
What would a self-determining Voice equivalent look like? I’d have to give some
more thought to. But... I just keep thinking, going back to Treaty, where you’ve got
kind of sovereign parties working at something to reach agreement around, with a
basis in rights.

Marion Scrymgour acknowledged these issues, but argued that despite the differing
interpretations, “I don’t think self-determination should be used as an excuse not to do. ...

Self-determination should be about action and moving forward”.

D. After the Referendum

When discussing the Referendum, many participants commented on its likely aftermath.

Many worried that if the Referendum failed, it could adversely impact progress on other
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issues, including the rest of the Statement’s package. As Rodney Gibbins said, despite its
earlier promises, the government made “no indication... about what’s the future of Treaty

and truth-telling if this Referendum fails”.

Several participants described options they would pursue if the Referendum failed.
Most emphasised local nation-building and independent representative structures. David
Collard said, “we shouldn’t be rolling over and just give up the fight. I believe that we need
to be more organised. ...if government aren’t going to do it, we establish our own. Our
assemblies”. For that, “we don’t need the approval of white Australia”. Some emphasised
focusing on local efforts. Suzanne Thompson emphasised, “nation-building, what’s most
important is my patch. My mob, and my responsibility”. Progressive No figures advocated
this before Voice. Person TF said, “I think it starts with each nation just starting to build itself

up individually”, followed by Treaty negotiations with “the neighbouring tribes”.

Some participants predicted that they or others would withdraw from national-level
constitutional advocacy, and that protest would increase. As Person AB said, “if it’s a failure,
there will be continued protest, the reconciliation agenda will be shot”. Nonetheless, many
participants described how they, and younger advocates, would go on with their advocacy
and the struggle for self-determination and improved representation. As Ngaree Ah Kit said,
“if we lose, we keep going”. Divina D’ Anna said, “it’ll be a kick in the teeth, but it won’t
stop us from keep wanting to put our voice forward”. Samuel Aniba said that “unfinished
business says it all. Yet we’ll continue. Regardless of the Voice”. As Ray Minniecon
concluded, “if it didn’t succeed, we’ve been there. Been there, done that. [Laughs]. We still

know who we are. And we’re confident in our identity and our dignity”.
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V. CONCLUSION

Participants’ descriptions of mainstream Aboriginal and Torres Strait Islander political affairs
centred on urgent policy failures and systematically inadequate Indigenous representation.
When sharing their views on potential solutions to these issues, such as improving
representation, self-determination, and the Voice Referendum, they drew upon core values of
long-term justice discussed in Chapter Seven like group autonomy, cultural representation,

constitutional system change, and collective Indigenous rights including self-determination.

Participants held diverse views, however, on the definition and implementation of
concepts like culturally appropriate representation and self-determination in Australia’s
current legal and political context. Among its supporters, hopes for the Voice were diverse,
reflecting a wide range of points of emphasis. Participants reflected understandable diversity
of political perspectives and choices. In a difficult advocacy environment, participants
understood and often shared one another’s concerns about the power, representativeness, and
structural vagueness of the Voice proposal. Critics dismissed it as a compromise which failed
to guarantee appropriate representation and self-determination. Most Yes supporters shared
these concerns but also held a belief that Voice could still help address ongoing failures in
policy and representation, and in getting some movement, could eventually help achieve

visions of broader change in the future.

It was these long-term visions for the future, and generally shared principles of self-
determination and culturally appropriate representation, which were most important for
participants. What permeated throughout was solidarity in the extraordinary context of these
debates, the “unfinished business” of long-term justice and sovereignty discussed in Chapter
Seven. This was reflected in the high degree of certainty participants had that advocacy on
these topics would continue regardless of whether the Referendum succeeded or failed. Their

effort towards common overarching long-term goals seems to have reinforced their shared
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superordinate identity as Aboriginal and Torres Strait Islander peoples. This identity featured
internal-facing shared cultural norms like group autonomy and external-facing shared
struggles in opposition to colonisation and state power. This overarching effort formed an
ideological collective action project which facilitated the continuance of advocacy and
working together despite strong disagreement about specific actions. This also helps to
demonstrate the critical importance of the Convention having included that bigger story,
through references to sovereignty, structural change, Treaty, truth-telling, and improving
relations with non-Indigenous Australia, in the Statement in order to achieve near-consensus
on the Voice proposal. Even on difficult practical and political questions on which they
diverged, including how to structure a Voice and how to advocate for a Referendum,
participants were engaging in a set of collective actions which emphasised their shared
identity. As Ray Minniecon said, regardless of the Referendum outcome, “we still know who

we are. And we’re confident in our identity and our dignity”.
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CHAPTER NINE

CONSTITUTIONAL FUTURES
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I. DIFFERENT SYSTEMS COMING TOGETHER

A. Walking in Two Worlds: Contrasting Systems

While interview participants extensively discussed their present constitutional situation, they
also shared their broader visions for the future. This often began with their articulation of
important differences between Indigenous and non-Indigenous legal and cultural systems,

and the need for improved relations between them.

I asked most participants about how they saw the relationship between traditional law
and the Western constitutional legal system. They described an interface between two distinct
systems. The Uluru Statement, and many participants, used the phrase “walking in two
worlds”. Again and again, participants described Australia’s Western and traditional legal
systems as distinct and co-existent. Thomas Mayo said, “if you’re practising culture, you
can’t avoid walking in both worlds”. Many participants referred to doing things “our way”,
“cultural way”, or in “our systems”. Jakirah Telfer explained, “growing up in school, I always
learnt the white way of doing things, and not our way. It was only when I went home that I

2% ¢¢

learned our way”. Participants contrasted “traditional law”, “Indigenous law”, “customary

99 ¢¢

law”, “our legal systems”, “tribal systems”, or “L-O-R-E” with “Western way”, “British
way”, “Western law”, “whitefella law”, “mainstream law”, or “L-A-W”. Stacee Ketchell

explained, “we operate in two systems here”, and so “these two systems uniquely have

consequences to our lives only”.

Many participants emphasised the primacy of traditional law. Ross Williams stated,
“it supersedes everything, it governs everything that we should be doing”. Divina D’ Anna
explained, “Indigenous people have priorities in their minds according to their laws and

traditions that supersede the need for other things”. Sally-Anne Gamble said of non-
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Indigenous and Indigenous systems, “they definitely have a role of fitting together, but I feel

like my law, L-O-R-E, should be number one”.

Participants offered various views on whether and how these systems currently fit
together. Almost thirty suggested that the systems do not fit together, while almost thirty
suggested that they could fit together, or already do in some ways. A few held both these

views. Almost all proposed further work to bring the systems together.

Those who stated that the systems do not fit together expressed a range of reasons.
Person YV said, “I’m not a lawyer, so [ don’t see any parallels at all”. Uncle Bill
Nicholson Jr said, “I don’t think they can fit, the two laws, unless the Westminster law starts
respecting L-O-R-E, Aboriginal lore”. Kyam Maher highlighted how “there are very different
values placed, I think, in traditional, much of traditional Aboriginal culture, compared to
Western society”, like Western ideas of property ownership, forming “a tension that I don’t
think can be resolved”. Ray Minniecon said Western law “hasn’t got the capacity to even
encompass the breadth” of “what it means to be human. And what it means to be living in
harmony together”. Jay Kickett commented, “it’s the Western versus traditional concepts.
And they’re never gonna see eye to eye, are they?”. Megan Krakouer said, “there are clear
conflicts in relation to the two laws”, since for some Aboriginal people, “they go to the white
man court, and then they’ve gotta go back to their community place and face their

punishment”.

Other participants described certain aspects of the systems as fitting together. Rick
Goode considered that “you can’t actually separate them”, given the increasing role of
Indigenous Elders in sentencing processes in some Magistrates’ Courts, and some limited
recognition of traditional law. Dale Agius described recent changes to South Australian

Parliamentary protocols for Indigenous affairs legislation, such that Parliament “can
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incorporate traditional protocols and practice to blend with and support and walk alongside

British settlement styles of Westminster systems”.

The most common view, regardless of how participants characterised the current
situation, was that the systems could better fit together under the right conditions. Kaylene
Malthouse said some things “may not be acceptable on both sides”, but nonetheless, “I think
we could learn from each other. Have bits and pieces of differences”. Stacee Ketchell said,
“we have that clash now. ...we need to work it out. Work together. ...to make this happen by
respecting both systems”. John Locke said, “there needs to be a convergence. There needs to
be that bringing of the First Nations people into the nation”. Karri Walker said, “they
definitely don’t fit together naturally”, but that “there’s this real opportunity to strengthen the
legal system by bringing Aboriginal legal concepts within the Western legal system”. She
gave the example of the Statement, and “how we’re talking about things like Makarrata, and
using Aboriginal legal concepts to inform the way that we understand law”. Mick Dodson
said of the systems fitting together, “they don’t. [Laughs]. But they can”. Dodson and others
cited the Australian Law Reform Commission’s report, Recognition of Aboriginal Customary
Laws (1986), and a similar report from the Law Reform Commission of Western Australia

(2006). Dodson, who worked on the latter report, said:

There’s all these areas of Aboriginal law that kept the peace for thousands and
thousands of years. They must’ve been getting something right. ... There’s room in
the general law for the accommodation of Aboriginal law. And I would see that as
part of the Treaty negotiations.

Several others described an alignment of legal systems as achievable through Treaty and

recognition. Melissa Clarke said:

[Wlhilst we’re in a space of being confined by, or limited, or managed, by the
Australian Constitution, I do think there’s a way the two can exist, and probably
complement each other. But that would be about the Constitution recognising our law,
and then for our law to recognise the Australian Constitution, our laws recognising
the Australian Constitution.
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Although legislative and Treaty developments have been slow, some participants discussed
successive changes through litigation. Kado Muir referred to Native Title cases and
Indigenous Land Use Agreements as examples of “precedents that bring Aboriginal
traditional law into the view, and the understanding, and awareness of the legal system”.
Some others described the Mabo (No 2) and Love decisions in a similar way. John Locke
described property law cases such as Yanner v Eaton (1999) which “are actually, in a way,

recognising traditional law, customary law”.

Some participants expressed uncertainty over the possibilities of alignment between
systems. Yingiya Guyula said, “this is very, very hard”. Kyam Maher noted, given the
65,000-year history, “it is such a young coexistence”. Jackie Huggins, like several others, saw
it as unlikely in the present: “I do believe that, perhaps down the track, the traditional law and

British law might be able to coexist. But I can’t see that happening right now, it’s too vexed”.

Participants generally described the Referendum as an opportunity to open up this
conversation, even though the Referendum would not in itself bring the systems together.
Shane Sturgiss explained, “do I think that the constitutional change will do that? No. Do I
think it will help that? Yes”. Rod Little said, “therein lies an opportunity... To restart the

button — the relationship button — between First Nations people and the rest of Australia”.

When contrasting the two systems, participants drew specific contrasts. Several
contrasted traditional communitarianism with Western individualism and capitalism. As
discussed in Chapter Seven, many participants prioritised communal wellbeing, poverty
reduction, and human rights for all. Sally-Anne Gamble said, “I don’t want suffering, ever.
Suffering should not exist”. By contrast, Kristal Kinsela described modern Western society as
“very capitalist, it’s very individualistic”. Robbie Thorpe contrasted traditional culture as

“pure communists” and “a community-based people” with a “greedy” capitalist concentration
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of wealth and power. Person CG said of the government, “they’ve corporatised. ... We
shouldn’t be listening to them”. Like others, Samuel Aniba contrasted Indigenous decision-
making based on “listening” and “beliefs and values” with capitalism, where “it’s all about

wealth. The rich get richer, the poor gets poorer”.

Many participants drew sharp contrasts between Indigenous and Western treatment of
the environment, linking this to capitalism. Uncle Ossie Cruse explained how “Aboriginal
peoples have what we call a renewable resource culture”, while “Anglo-European have a
non-renewable resource culture”. Robbie Thorpe said without traditional custodians, “there’s
a good chance you’re gonna cause ecocide”. David Collard linked climate change to a
critique of extractive capitalism, where despite the advice of “the biggest science brains in the
world” on climate change, government policy is “all about capitalism. How much money we
can make”. Aunty Josie Crawshaw referred to “a dumbass country of 235 years that sold
most of our resources to international companies for nothing”. John Locke described the
grave risk that, due to Western actions, “the landscape loses its human residue” entirely,
while Indigenous knowledge could change “the whole social, economic, environmental, and
cultural fabric of the nation”. Ross Williams said, “we’re so engrossed in our own activities
and our own existence, that we fail to see the existence of the planet”. He noted the risk that

agricultural systems could fail and the “whole society would collapse”. He observed:

Without Mother Nature providing for us, we become nothing. We end up becoming

like Mars. Without any oxygen, without any purpose, it just becomes null and void.

...we’re so set on self-destruction by our own ignorance, that we fail our futures, we
fail our children, we fail our future children.

David Collard said, “the only people that can solve climate change are First Nations people”.
Uncle Bill Nicholson Jr observed that “continuous exploitation creates all these climate
issues”, and “more and more people are looking for Aboriginal knowledge systems, for: how

do we manage Land more sustainably? And how do we heal Country?”. Lidia Thorpe stated,
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“our culture is about everyone looks after everybody. And that’s why it’s important that our
knowledge is part of the solutions”. To her, “fighting for our rights and fighting for our Land
and our water... ultimately will help everybody in this country”, including by “addressing the

climate catastrophe”.

Many participants contrasted Indigenous and non-Indigenous approaches to criminal
justice. Shane Hoffman said in traditional law, if an offence was sufficiently serious, “they
could be told to leave the community. But there wasn’t such a thing as jail”. Tom Calma said
of traditional punishment, “in Central Desert areas... it is a spearing in the thigh. But once

that happens, that’s it. We all move on”. Karen Milward explained:

[[]n traditional time, community supported you, even when you did something wrong.
So, you do something wrong, you get punished. And then you’re back in. Because
they need you. ...to continue your role.

... “We’ve done the deed. Now you’re back to, yeah, being part of the family and
community”. ...Western law, “we keep you in jail. We punish you forever. Even
when you get out, we don’t help you”.

Several participants also criticised Western policing. Mick Dodson suggested cultural
differences needed to be dealt with through Treaty, instead of “putting in young coppers,
arming them, in Aboriginal communities, who’ve got jack shit idea of who’s who and what

Aboriginal law and cultural obligations are about”.

Some participants also described Women’s and Men’s Business as distinct from
Western “patriarchal” approaches. Suzanne Thompson said for some areas of traditional law,
“the women are boss of all that information. But when we look at Western system of law, the
women lost their voice when the patriarchal rule come in”. June Oscar said, “First Nations
women, knowledges, and ways of being do not belong to the mainstream systems that have
created many of the problems that we are faced with today”. Jackie Huggins agreed that

Indigenous self-determination would come with a reset in gender relations. Aunty Pat
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Anderson observed of advocacy efforts like the Council process and Statement artwork, “this

has been women-led, you know that, hey?”.

B. Broader Culturally Informed Change

While some of these areas had their special attention, participants gave the clear impression
that they were talking about system-wide cultural differences which, in combination, could
help improve the non-Indigenous system through cultural engagement. These possibilities
were a central theme of many interviews. The Statement itself says of Indigenous children
that “they will walk in two worlds and their culture will be a gift to their country”. Many
participants described the benefits of sharing for non-Indigenous Australia. Sally-Anne
Gamble explained, “we’re the first scientists, we’re the first astronomers, we’re the first
educators. We... created a model where we co-existed peacefully”. Gamble described the
need for cultural immersion programs to share knowledge: “we can go on Country — ‘this is a
tree. This tree is sacred. This is why it’s sacred’”. To her, while some sacred knowledge
would be excluded, “some of that stuff, they can be a part of that journey”. Fiona Cornforth
celebrated how Aboriginal cultural systems have been “tested over many more tens of
thousands of years”. She highlighted Indigenous psychology: “Western science is only really
catching up to a lot of the time. ... Mindfulness. Deep listening. All of that. We already have
it”. Aunty Pat Anderson said for non-Indigenous children, there is “so much that they can

learn... that nobody else in the world have access to”. Kado Muir added:

[P]art of that [interaction] is to go embrace, or bring them into, our world view on
how we interact with the Land and the universe. So, it’s a socialisation process... it’s
more about saying, “hey, you guys. If you are occupying this Land, you need to speak
the language of the Land. You need to understand the processes of the Land” ... So
that’s the intergenerational project, it’s really to enlighten settlers on what it means to
actually live here, or, if they choose not to, then they choose to maintain an alien
relationship with the Country.
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Participants spent significant time emphasising Indigenous Land-based cultures as the broad
basis for a better future. As Uncle Bill Nicholson Jr said, “the story of it, of our Country, I
believe helps non-Indigenous people connect to the Land on a deeper level themselves”.
Robbie Thorpe implored, “stick with us, mate. Because where else are you gonna get this
knowledge from? And it’s like intergenerational trauma can be passed on, so can
intergenerational knowledge”. John Locke described Land-based knowledge as ““a richness
the nation needs to hang onto”. He hoped for dialogue between Western sciences and
Indigenous sciences: “we have to stop talking about just traditional knowledge. What we’re

talking about is Indigenous innovation, we’re talking about Indigenous science”.

Many participants linked the benefits of cultural sharing to the Statement and
Referendum. Kaylene Malthouse said of the Statement, “it’s there as a peace offering, it’s
there as a stepping stone, it’s there as an outstretched hand”, offering “60,000 years to
embrace”. Sean Gordon hoped a successful Referendum would mean that “there is this
greater weaving of culture”. Melissa Clarke said, “if we can build a groundswell of support
from the rest of Australia, the next ten years are going to be supercharged — for treaties, truth-
telling, land rights, environment, looking after Country, looking after each other”. Divina
D’ Anna explained, “you got 200-plus years of history that Australians are so proud of. We
want to contribute to that 200 years with the other 60,000 years as well, and really create this
shared history going forward”. This could help non-Indigenous Australians, as Karri Walker
said, overcome the sense of “unfinished business” and “shame that’s felt in Australia”. It
could enable, as Dale Agius described, “a pride-based relationship”. Stacee Ketchell

explained:

[W]e want you... to share in, and for all Australians to embrace that, and be proud of —
we’re the oldest living civilization in the world. And that all Australians can connect
to that. By purely saying “Yes”, you can connect to that. Because that’s yours to own
as well.
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Many participants linked these benefits to Treaty. Jackie Huggins explained, “treaties can
really open up areas we’ve never even thought about before”. Thomas Mayo said, “the nature
of agreement making, or negotiations, is always about both parties feeling like they’ve gained
something”. Lidia Thorpe suggested Treaty involves “bringing the rest of the country on a

journey”’, observing, “yes, we can create a new nation. It’s our opportunity”.

Several participants imagined widespread change for the better through cultural
engagement. Robbie Thorpe advocated for Australians to embrace traditional law: “we can
take you to a higher level of law. This is not a convict penal colony no more”. Thomas Mayo

shared his vision of the future:

I see the future as a reconciled future... where the relationship between Indigenous
and non-Indigenous is clear, and healthy. ... ignorance is gone, of the truth of our past
and how special our culture and heritage is. I see it as a shared future. A unified future
where Australians, all Australians, including non-Indigenous, celebrate our culture
and heritage as something that is part of who they are as well.

Gary Foley proposed:

[[]deally, what is needed is some sort of a revolution, that upends all existing legal,
economic, political systems in Australia, and starts afresh. Start afresh, taking into
account Aboriginal ideas about how to do things, how to relate to each other, how to
get on with each other, how to organise society in a more equitable sort of way.

Participants had differing views about the feasibility of such goals in the short term. Foley
himself immediately reflected, “I mean, that’s the idea. That’ll fucking never happen”. But

participants shared optimism about the possibilities for the future.

While positive about the possibilities, several participants were also cautious about
the risks of cultural engagement if it overlooked Indigenous autonomy. Participants were
consistently clear that they did not want assimilation or “mainstreaming” into non-Indigenous
Australian culture. Several criticised the “assimilation era” of 20"-century Australian
government policy. Person SN explained that some communities “fear they could get

consumed by the Australian state”. Several linked this to colonial violence and, as Gail Beck
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described, intentions to “wipe us out”. Robbie Thorpe said, “that war of forced assimilation is
going on right up to this very day”. Melissa Clarke described the difficulty of this in the
Referendum advocacy context. While “we don’t want assimilation”, “we’re having to frame
this conversation that we’re a part of that [non-Indigenous identity], and we bring to that, not
that they get to come and be a part of us. Because that’s scary”. Denise Bowden criticised the

Conservative No argument that Australians already constitute an undivided Australian

identity:

...Indigenous people have been told to assimilate. ... “we’re only just Australians,
there’s no room for another culture”. But mate, it exists already. So, why are you
asking me to rid myself of my culture? ...you’re doing yourself a disservice by not
understanding that Australia is bigger than what you think it is. You’re trying to
restrict us here, and we’re actually not wanting to be restricted.

Some participants specified how cultural protections could inform formalised agreements.
Person SN said, “there’s some non-negotiables on our side of things. I just think cultural
things should never ever be discussed or negotiated with the Australian state. ...our laws, our
systems”. Rick Goode similarly said, “there are times when Indigenous sovereignty should be

paramount. And there are places, sacred places for instance, that will be paramount”.

Several participants expressed related concerns about being homogenised or seen as
an Indigenous monoculture. Gwenda Stanley said this is why she avoided the introduced term
“First Nations”, considering it part of the problem of how “they always want to integrate and
fit [us] into a system that’s not our way”. She also worried that the government would seek a

single Treaty: “they don’t want to deal with us as nations and clans”.

That said, as discussed in Chapter Six, many participants also understood that cultural
adaptation and compromise are underway between traditional and Western laws. lan Trust
explained, “culture is something I think that changes with time. It doesn’t stand still,

regardless of where it is”. He identified arranged marriages, marriage restrictions, and
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punishment by spearing as cultural aspects inherited from small-group times, where “you
didn’t need to have that strict sort of thing anymore”. Karen Milward thought arranged

marriages and punishment may no longer be necessary in their traditional forms.

Overall, participants emphasised that even when adapting, cultural matters belonged
to Indigenous autonomy, and change should not be forced. Shane Hoffman said codifying
traditional law would be difficult, but that “I can envisage certain treaties could include
maintaining aspects of cultural or traditional law in that jurisdiction, probably codified, with
traditional systems of adjudication”. Tyronne Garstone asked regarding Indigenous

communities:

[B]ecause of the Western law, you’re forcing them to come together and trying to
adapt. ...it does ask the question; about how Aboriginal and Torres Strait Islander
peoples need to adapt. ... How far can we adapt our cultural law?

Ross Williams concluded, “I hope that Australia matures and grows with us, not without us.

Cause we’re not going away””.

C. Walking Together

The overarching task, then, was one of walking together in a way which accounts for both
Indigenous culture and autonomy. The supervening constitutional relationship issue described
in Chapter Seven informed participants’ hopes for Australia’s longer-term future. Kado Muir
observed, “it comes back to the point of: what’s the relationship between us and the settler
state?”. As Person YV said of sovereignty, however, “I don’t know whether Australia is
ready for that conversation, to be honest”. Nonetheless, many participants sought such
conversations, and emphasised relationality with non-Indigenous people by describing love

as part of their advocacy. As Uncle Ossie Cruse explained, “when I’m reasoning, I'm
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reasoning on the basis of love. Not on hatred, or anger, or frustration”. Doyen Radcliffe said,

“we should be sharing the love, and helping each other”.

Participants were very clear that their aim in this was not to exclude non-Indigenous
people. When discussing justice, they sought to dispel political narratives about Indigenous
people wanting to exclude, harm, or even send back overseas the non-Indigenous population.
Participants described returning people overseas as unnecessary or impractical. As Uncle
Kenny Bedford said, “it’s not reality”. Erica Smits asked of her mixed ancestry, “what am |
gonna do, am I gonna cut myself in half and take half [laughing], and take half of myself
away?”. Scott Wilson disputed arguments about how with rights, Indigenous people are
“going to steal your backyard”. Ross Williams agreed, “do we want your backyard? No”.
Several participants encouraged non-Indigenous people to overcome such fears. As Uncle
Bill Nicholson Jr reassured, “don’t be afraid. Because Aboriginal culture does not allow

exploitation of people or Country.” Sally-Anne Gamble emphasised this:

I just want people to have an open heart and open mind, and know that Indigenous
people’s intentions aren’t sinister. They never have been. I just, I can’t think of
anywhere in history or in documentations that our intentions are sinister. Or bad, or
like, [to] exclude.

Indeed, many participants described improved rights-based approaches as beneficial and
necessary for all Australians. Melissa Clarke believed, “if you get it right for black children
and black families, you’re gonna get it right for everyone”. Charline Emzin-Boyd said, “let’s
be that country that’s out there to help people”. Tom Calma added, “if it works for Aboriginal
people, it’ll work for almost anybody. ...what’s good for us is good for ethnic minorities, is
good for low socio-economic. We’ve all got the same challenges”. Sally-Anne Gamble
endorsed having “a bill of rights for all Australian people”. For her, a human rights-based

approach was critical:
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I don’t want non-Indigenous elders in the community crying, or not like eating once a
day, or not being able to turn their power bill on to keep themselves warm at night.
That’s ridiculous to me. Like, if a bill of rights protects people in a different [group] —
I’m all for it.

Many of those who supported the Referendum saw it as an opportunity for relationship-
building between Indigenous and non-Indigenous people. Tanya Hosch hoped Australia
would understand “that this is a nation-building moment, and it’s not something to fear, but
it’s something to embrace”. Jakirah Telfer said, “I hope for unity. And for the relationship to
be better between us and everybody else. And for our culture to be celebrated”. Scott Wilson
hoped young Indigenous people would feel, “oh my God, we’re now part of the Australian
society. People actually care about us and want us involved”. Uncle Kenny Bedford hoped
for an eventual return “to the harmony that was here before [colonisation]. When only
Aboriginal people were in this place”. He said a Yes vote could enable Australia to say, “hey,
we’re grown up now”, enabling “this poor traumatised child since [the] 1700s, being able to
turn itself around and draw and build on all of that good that was there from the start”. Shane
Sturgiss said this was part of a global movement for recognition of Indigenous peoples, and
that “we need to get to a point in history where we say, this is where it stopped”. Charline
Emzin-Boyd argued, “we need to be there [in the Constitution]. To make this country whole”.
She saw the Statement as pleading, “as Australian brothers and sisters, recognise who were
here, and who are here, and who will be here for generations to come”. To her, this was an
opportunity: “we want all of you to say ‘jinggiwahla’.®” We want to take you out bush. And

there’s so much. We just want to give, and have you all so proud of the First Peoples”.

Several participants said Australia needed imagination. Karri Walker proposed

maintaining structures like the Constitution, but “reimagining them” to uphold Indigenous

7 A greeting in Emzin-Boyd’s Bundjalung language (Muurrbay Aboriginal Language and Culture Cooperative,
2025).
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self-determination. She described the need to “break through that colonial context, and really
sort of reimagine the way that we think about justice”. Aunty Pat Anderson said for Australia
to embrace constitutional change, “we really do have to reimagine”. Person SN advocated for

legal change:

[E]ven lawyers are just in their paradigm of, “this is the truth in the law”. But often
the conversations are, “we can’t do that”. Why? “Cause the law says”. And I go,
“s0?”. You know, like, [laughs], who made that up anyway?

June Oscar challenged Australians to transform the world:

Amidst the turmoil and heartache, it is nonetheless in times such as the present when
what previously seemed impossible comes within reach. And it is in times such as
now that we can, and I want to emphasise, that we must, build a new shared vision of
the future and work together to bring it into being. I think we can achieve that. I
believe we can. And when we become collectively aware of stark incongruity
between our values and the systems that govern us, new visions of the future spark,
and a fire in our hearts can take hold. [Pause]. And when we are able to see ourselves
in those visions, we can become that change that we seek. With courage, conviction,
and knowledge, to transform the world around us.

For most participants, the Referendum was one step in a long-term process. Jackie Huggins
said, “reconciliation I think will always go on. There is nothing final about it. It’s infinite, and
it won’t happen so quickly at all”. Dale Agius hoped for three phases of progress: first, a
“reckoning” through processes like the Referendum to “readjust our nationhood in a way
that’s more reflective of all Australians”. Second, “restoring harm after it’s been done”,
through the Statement’s other steps. But after these, which could take “maybe fifty years”, a
third phase: “a resettlement phase... as a reconciled history, moving beyond reconciliation,
and into a collective Australian-hood. ...based on the notion of pride within our country”.

Agius commented, “that’s the new Australia”.

Many participants said non-Indigenous Australians needed to do much of this work.

Some suggested that non-Indigenous identity was at stake in the Referendum. Ray Minniecon
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said non-Indigenous people bear responsibility for Constitutional reform, “because we didn’t

design it”. He explained:

[I]t really isn’t about us, at the end of the day. We know who we are. We know where
we come from. We know we’re still here on our Land. It really is a challenge to the
non-Indigenous community to say, “shall we, or shan’t we?”. It’s their choice really.

He added that “even if they do say ‘No’, at least [ know where they stand”.

Many agreed that either way, the Referendum vote would be informative. Kristal
Kinsela called it a “pulse test of race relations and reconciliation in Australia”. Ross Williams
argued Australia “really needs to grow up” and “get away from the skirt of the British”, so as
to find “our own cultural identity”. In his view, after the Referendum, Australia would either
“continue to be described as a racist country, or it’s gonna be a progressive country”. Uncle
Kenny Bedford said, “we’re gonna rip that band-aid back. We’re gonna hold up a mirror to
ourselves”. Bedford considered this to be “worth the return. Even to expose the reality of
where we’re at”. Aunty Pat Anderson said, “we’re soon gonna know, and then it’1l be out in
the open then. Get on with it, you lot. Get on with it”. Kaylene Malthouse described this as an

identity crisis non-Indigenous people needed to face:

We’ve come to a time in our lives as Australians where we are having the biggest
identity crisis we ever had. ... we’re not King Charles’s kids. We’re anything but...
we’ve come out of a huge, traumatising holocaust of our own, as a nation, and as a
people. And we’re marching on. ... We’re determined to find our place, all of us, in
some way. We’re saying, “we know our place. But there’s room for all you others,
because you have a place here too now”. And we can’t deny that, or deny you that,
and we’re not. We’re just saying, “walk with us”. That’s all we’re saying: “let’s walk
together”.
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II. TRUTH-TELLING

A. The Necessity of Truth

For many participants, truth-telling and public education were the most important next steps
for making these visions possible. Truth-telling was supported by all of the Council’s
Regional Dialogues, a key proposal in the Statement, and a consistent theme in the
interviews. David Collard said, “the truth is the only way that will set us free”, but “a lot of
the 97%... have not a foggiest idea about what has actually happened in this country”. Doyen
Radcliffe said, “Australians need more educating, because most people in Australia don’t
really understand”. For Jennie Gordon, “the Truth was, to me, the most important thing about
Voice, Treaty, Truth”. Gwenda Stanley said, “the truth needs to be told about how this

country was settled”. Mick Dodson explained:

Sure, we’ve had some wonderful things in the last 230-odd years... but there’s all this
other family history that is swept under the carpet [laughs], so to speak. Where
horrible, horrible things happened to Aboriginal and Torres Strait Islanders. The
dispossession. The removal of children. The massacres. The colonial impact, which is
still ongoing on Aboriginal language, law, culture. The dismissal of the Aboriginal
and Torres Strait Islander world views, our values, what is important to us. The
attempt at assimilation, which is a form of genocide. All of these things, we need to
deal with this. If we’re to go forward together, we need to deal with our past, and the
horrible things that happened in our past.

Many participants saw truth-telling about colonisation as a necessary step to achieving a
justice-based relationship. June Oscar said it was essential that Australia “has the maturity to
accept the history... To accept the wrong that had happened there. And to commit that that
will never happen again”. Some also described truth-telling as necessary for healing and
addressing what Samuel Aniba called the “disease” of intergenerational trauma. Several
mentioned this was not about guilt or blame. As Ross Williams said, “don’t blame people for
anything. And even though there’s a level of guilt, I don’t go down that road. That’s none of

my business, that’s your business”.
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Many participants described Truth as essential for informing future change. Ngaree
Ah Kit said, “if we don’t acknowledge our history, we can’t understand our present, and we
can’t address things to move forward properly, through true reconciliation as a nation”.
Tanya Hosch said, “when you’re building a house, you don’t start with the roof. You’ve gotta
get the foundation right. And the foundation needs to be laid in truth”. Robbie Thorpe
explained, “don’t go creating things without the truth being the foundation. That’s what
happened to ferra nullius. That’s why it fell over”. Several participants described Truth as
necessary for Treaty. Suzanne Thompson said, “we want to heal. Them fellas have got to

confront everything first. Then we might be able to do agreements with them”.

Several others also went further back, linking truth-telling with understanding of pre-
colonial life and culture. Shane Hoffman said that most non-Indigenous people do not know
what happened during colonisation, “or how Aboriginal and Torres Strait Islander people
lived before colonialism, in successful societies”. Jennie Gordon recalled about the

Statement:

I stood there in that room thinking, “the most important part to me is Truth”. ...having
truth of our history, having truth of [how] this Country has been here and had people
on this Country for 60,000 years where our people looked after the Country, the
Country looked after our people, we were as one. And the truth of that history since
colonisation needs to be taught, and needs to be taught with truth.

Ray Minniecon said, “the truth is there. The truth is always there, it’s in the Land”.

B. The Methods of Truth

Several participants described the need for national truth-telling institutions, referring to
South Africa and Canada’s respective Truth and Reconciliation Commissions. Rick Goode
said this would be “a worthwhile process... Not to punish or blame, but to look at what’s

happened, so there’s a broader appreciation of things”. A few participants emphasised local
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truth-telling processes as most important. Aunty Pat Anderson said, “we’re meaning local.
...we all get together and talk about things”. Some described the need for truth-telling

processes at multiple levels.

For many participants, however, their main focus was on truth-telling through
community education. Participants shared a universal appreciation of the value of education.
Many focused on improving school education. Tania McLeod proposed that, “in primary
school, you start learning about the true history of Australia, like, before colonisation. Which
was something that was waved away when [ was at school”. As Karen Milward explained,
“it’s really hard to actually engage with Aboriginal people, unless you’ve got that history and
context. So having that from a little kid all the way through will be really important”. Megan

Krakouer told me that politics was about education, since “no one was born a racist”.

Several participants drew examples from on their own education. Ross Williams said,
“I never got any information about my mob. Some person with a funny hat, Cook, come
along and discovered this continent. Well, hello, it was never lost”. Jakirah Telfer
remembered how in high school, “I got taught about the bubonic plague, but I didn’t get
taught about the diseases that were brought here”. Robbie Thorpe said part of the reason he
left school early was because “the education was dodgy for me. I’d had an argument with my
Grade One teacher, about Cook™. When discussing this with some participants, I recalled how
my own primary school education about colonisation similarly involved an assignment on the
British First Fleet but not on Indigenous perspectives. Charline Emzin-Boyd, who has
dedicated her career to education, said, “you cannot blame teachers for that. Because it was a
government-driven policy that education about the First People was excluded”. Some
participants described similar issues at university. Person CG said, “Indigenous students are
getting fed all this bullshit when they go to uni”. Karri Walker described law school as “a

place where we weren’t even talking about First Nations law or issues”.
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Participants were also particularly concerned about the state of Australian civics
education. Jade Ritchie stated, “there obviously is a missing piece here in our education
system, if the majority of Australians don’t understand what [the Constitution] is”. Tania
McLeod noted, “we don’t teach civics in school. So, most of the Australians don’t
understand”. Gary Foley suggested, “99% of Australia has absolutely no idea whatsoever
what is in the Constitution. 90% of Australians don’t even know what the Constitution is”.
Many described the difficulty this causes for constitutional change advocacy. Tanya Hosch
said, “if that information is not held with fluency across the country, then it’s very hard for

people to ask for change”.

Of course, delivering education can be a burden on or frustration for Indigenous
people. Tom Calma said, “because others aren’t taking the initiative, we’re educating
people”. Karen Milward said educating others often gets frustrating: “I feel like I’m justifying
my myself all the time. So, there are times where I just don’t go down the Aboriginal track at
all”. Peta Braedon said, “it’s not up to Aboriginal people to teach people. It is a gif to share
tidbits of information... cause often it’s really trauma-based”. Gwenda Stanley observed,
“truth-telling’s only bringing out the trauma in our people”. A few, however, described
having an educational role as empowering. As Person SN said, “it’s quite empowering...

telling white people what their own system is”.

C. The Challenges for Truth

Participants described several barriers to truth-telling progress. Many explained that a lack of
understanding among non-Indigenous people impairs truth-telling and cultural engagement.
Given the population size differences, Stacee Ketchell pointed out, “not all whitefellas know

a blackfella, you know? Because the ratio just doesn’t add up”. Uncle Bill Nicholson Jr said,
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“I call it the too hard basket. It always has been, Aboriginal people, for this country”.
Nicholson Jr described hearing many comments asking, “why don’t you get over it?”. Like
some other participants, he considered that “this country still doesn’t know itself, and still is
immature in how it acts with its Indigenous people”. To him, “Aboriginal people want to
know who we’re reconciling with. And if Australia doesn’t know who it is, how’s
reconciliation gonna happen?”’. Ray Minniecon said of historical injustices that to many non-
Indigenous people, “they’re all cold cases, aren’t they?”. Uncle Kenny Bedford described a

lack of understanding of the trauma:

There’s still a lot of, “well, get over it, mate”. Just not able to comprehend, cause
they’ve never walked in those shoes, or — you don’t just switch it off. It’s not a fight at
the pub, and you go out and shake hands with a mate the next day.

Gary Foley described a “brick wall”:

It’s only when Australians are able to come to terms with their own history in that
honest sort of way, and realise, just the extent of what’s happened, and grasp, really
grasp within their own fucking hearts what is needed, and I think that — there’s the
beginnings of a new start. ... I can’t see it happening in my lifetime. I’ve been fucking
trying to work towards it, along with a lot of other people, who are now dead, for all
my fucking life. And generations before me have been trying to fucking do that in
their own different ways. And even some of these fucking advocates of the Voice,
that’s what they’re bashing their head against. The same brick wall as I am.

Many participants identified the challenge of people actively lying, denying history, and
avoiding truth-telling. Several linked lying to Australia’s “discovered” and “peacefully
settled” colonial narrative. Robbie Thorpe called it “the greatest lie of all time”. Jackie
Huggins said, “this whole country is founded on a lie. And it’s something that a lot of white

Australians don’t know about”. Aunty Pat Anderson linked this to school education:

[I was] sitting there in the classroom, and this teacher tells me, who I quite liked, that
“Captain Cook discovered Australia”. What, I was in grade four? ... I’'m thinking,
“what’s she talking about? That’s rubbish”. And I thought to myself, “well, you know
what? All these white people must lie”. And I remember having that thought. And it’s
taken me a lifetime to get over that. A whole lifetime. “White people all lie”.
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Several participants referred to Australia’s politicised debates about colonial history. Ray
Minniecon called false historical myths “intellectual warfare” and “academic warfare”. He
described facing resistance when founding the Coloured Digger March in Warrane/Sydney to

recognise Indigenous veterans, including his grandfather. I asked why, and he explained:

I think it also goes into the depths in the heart of our Frontier Wars as well. It’s
something that you just neglect or oversight, or you grow a much more powerful
notion of amnesia. You just don’t want to know. And you don’t want to honour that.

Participants were highly critical of the media’s role in truth-telling, particularly Australia’s
commercial media controlled by a small number of companies.®® Uncle Bill Nicholson Jr
singled out some outlets for spreading “propaganda” and “trying to divide people through
fear” about Aboriginal rights. Uncle Kenny Bedford described “the irresponsible role of
media”. Tania McLeod said, “when it comes to Aboriginal and Torres Strait Islander peoples,
it gets really vicious. It gets really dirty. And the media run with it”. Scott Wilson
commented, “it’s interesting how the media just thrives on division”. Participants also
criticised a “deficit model” in reporting. Doyen Radcliffe said, “we’re always portrayed in a
negative light, in the media, social media... I say to myself, what did we do wrong?”. Person
EO recalled asking journalists, “how about you write the things that we tell you, the positive

things? ...If you write negative stuff, people will jump on to your negativities”.

Several participants linked lies, misinformation, and ignorance with fear. Mick
Dodson described how for many Australians, “the idea of truth-telling scares them”, and
“there’s a deep fear” about confronting past injustices. Tania McLeod agreed, “there’s some
sort of fear there. That hate comes from fear. And fear makes you angry”. Ross Williams

added:

%8 Australia has one of the world’s most highly concentrated media markets, which is increasingly consolidated
into a few major companies (Flew et al., 2024).
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[W]hen Native Title came out, the Mabo case — everybody thought their backyards
were gone, they were gonna be exported back to wherever they come from — what a
load of crap that was. But then again, it’s that fear. And with fear comes hate.

Uncle Bill Nicholson Jr asked, “why would you respect the culture of the Land you took it
from? Because it’s reminding you of where it all comes from”. Gary Foley advised, “they’ve
got to overcome their fear of what confronting their own history might mean” and “confront

those demons”, and “in doing so, progress beyond”.

Many participants characterised the heart of the challenge as non-Indigenous
Australians being unwilling to learn the truth or ask about and listen to Indigenous
perspectives. They used a variety of terms to describe the issue, including “wilful ignorance”,
“apathetic”, “deliberate amnesia”, “head in the sand”, “privileged”, “not interested”, and
“don’t want to know”. Ray Minniecon called it “deliberate amnesia” and “wilful blindness”.
Rick Goode described some people being “deliberately ignorant or obtuse” in the
Referendum context. David Collard said while a small number fear, “a lot of them are just
ignorant of the facts”. Person KJ described “the wilful ignorance... or amnesia of people, to

not even know their own country’s history”.

Aunty Pat Anderson described ignorance as a cycle. She recalled how growing up in
the Northern Territory, a non-Indigenous farming family were trying to grow peanuts. Given
the environmental conditions, the crops failed. She commented, “lots of blackfellas there, but
they didn’t ask them, of course”. Anderson linked this memory to past British explorers and

present-day campaigning against Voice:

[T]he explorers... they couldn’t find water, and they all died. And I’m thinking, “but
there’s plenty of water. Why did they die? Why did they do that? Why didn’t they ask
somebody? Except shoot them?”. ... We’re like vermin. That’s the thinking. So that’s
why they didn’t ask us. Still today! God, it still persists today!

A few participants emphasised privilege. Person SN explained, “the whole system works for

you. It actually also works for your apathy. Encourages it, even”. Mick Dodson said of
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Australia, “we’re pretty timid when it comes to social justice reform”, having an “‘it ain’t
broke, don’t fix it” attitude”. Robbie Thorpe lamented how “Australia feels very comfortable
now. And it’s in your interests... to run us down, deny us our humanity”. Jennie Gordon
echoed the sentiment of many by repeating a common non-Indigenous question, “why’s that

gonna affect me, mate?”.

Participants described ignorance as challenging for Referendum campaigning. Tanya
Hosch observed, “we are not a country that finds it easy, or is necessarily even in a general
way willing, to have these sorts of conversations”. She explained, “this is a privileged
country”, with “a democracy that moves quite smoothly compared to some others around the
world, which enables us to be apathetic about constitutional change”. Shane Sturgiss
regretted how many Referendum voters “will read the clickbait, they will listen to the news
snippets, and they’ll make their mind up on that, without delving too deep into what it

genuinely will mean, what impact it will have”. Person KJ said:

You have to fill in that gap before you can explain why you’re asking for something.
And that’s one of the hardest things, is like, people don’t understand your rationale
because they don’t know. They’re not coming from the same point of education as
you.

Given this, many participants criticised the Conservative No campaign’s slogan, “if you don’t
know, vote No”. Aunty Pat Anderson called this “promoting ignorance”. Peta Braedon
pleaded, “go look stuff up. ... You do that in pretty much every other aspect of your life”.
Tanya Hosch explained that “the experiences of First Australians has always been a matter of

contest”. She thought truth-telling can help, if there is political will and understanding:

But we don’t have the fluency, of understanding, stored in enough of the country’s
leadership to be able to enable the kind of leadership that would bring comfort to
Australians, to understand that such a process can only take us forward in a good way.

In this context, several participants did not consider the delivery of Truth to be sufficient.

They also asked for listening, hearing, and action based on that Truth. Mick Dodson said
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government are “listening but not hearing” due to a “we-know-best element to their
thinking”. Jackie Huggins said, “it’s a crazy country, after 250 years and people still aren’t
listening”. Samuel Aniba brought this back to traditional culture, and how “listening plays an
important role”. Uncle Bill Nicholson Jr similarly said, “hearing is just noise”, but “L-O-R-E
is more listening to your responsibilities and to Country”. When I told Person K1J, “I hope I
write my PhD in a way that can help a little bit” with truth-telling, they replied, “yeah, but it’s
about people reading it. It’s not about how you — it’s also how you write it, but it’s about
people having access and yeah, being forced to deal, like, to process new information”.
Thomas Mayo observed that often, waiting for reports and inquiries “full of truth-telling” can
still mean “government doesn’t implement the recommendation”. Jade Ritchie said, “there is
truth all around us... What we need is the Voice, the vehicle, to actually make a change from

the truth that we know”.

Despite the challenges, some participants shared a sense of long-term inevitability
about truth-telling. Robbie Thorpe described the truth as “an unstoppable force”. Gail Beck
observed, “at the end of the day, the truth always wins, because liars forget their lies”. Aunty
Josie Crawshaw said, “Australia’s not going to be able to continue to live the lie that they

settled this country. That is not going away”.

III. CONSTITUTIONAL PLURALISM?

In Chapter One, I raised the question of how participants’ views might relate to broader
literature on pluralism and the inclusion of minority and Indigenous cultures in present-day

liberal democratic states. I now return to this question.

Several states have established plural political processes like Voice. For example, the

Sami parliaments in Norway, Sweden, and Finland operate as democratically elected
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Indigenous representative bodies. Norway’s Sami parliament, or Sdmediggi, expresses a kind
of “multicultural citizenship” within a unitary Norwegian state (Falch et al., 2016: 127, citing
Kymlicka, 1995). Falch et al. question, however, whether this leads to self-determination,
since this model has limited guaranteed power, is based on individual rather than collective
rights, and can be treated as advisory-only (2016: 139-40). Indeed, diluting Indigenous
autonomy into a mere value of pluralism within a majoritarian system risks the
“domestication” of Indigenous legal relations within the colonial state (Bhatia, 2021).
Additionally, not all societies prefer Western-style representative democratic models
(Markoft, 1999, Dahl, 1982, Behrendt, 2011), which are “an acquired practice” (Pirie, 2014:
247). When discussing their self-determination, participants discussed not only plural cultures
or plural political discourses, but more fundamentally, legal pluralism (Tully, 1995: 101).
This is something which has long existed in practice in Australia between traditional laws and
state laws (Falk and Martin, 2020: 35, Hooker, 1975: 345-57), and among groups’ traditional

laws (Gaymarani, 2011, Gaykamangu, 2012, Randazzo, 2023).

Other nations have developed plural constitutional arrangements for accommodating
Indigenous diversity, particularly in the Global South (Alessi, 2025). For example, the
constitutions of Bolivia (2009) and Ecuador (2008) embrace “plurinationality”, having been
strongly influenced by UNDRIP, Indigenous self-determination, and goals of participatory
democracy (Schilling-Vacaflor and Kuppe, 2012: 374-5; 391-3). This has created “a renewed
conception of the state... as an entity composed of several communities and legal orders of
equal standing under a common constitutional framework” (Alessi, 2025: 87-8). Many other
states have incorporated plural legal arrangements through constitutional change or
legislation, including Canada, South Africa, Peru, Singapore, Colombia, Ghana, and several
Pacific Island states (Alessi, 2025, Borrows, 2005: 216-8). These efforts could eventually

achieve “unity in diversity” (Alessi, 2025: 221-2). Such sub-group autonomy can be a key
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conflict resolution method in divided societies (Weller and Wolff, 2005, Gagnon and

Keating, 2012, Schulte, 2020).

Community-based autonomy within the Australian state has often been emphasised in
Indigenous self-determination advocacy (Behrendt, 2003). Some scholars argue legal
pluralism can be achieved through federalism (Davis, 1978, Dardanelli and Mueller, 2019,
Alessi and Trettel, 2025). Some Aboriginal advocates including Michael Mansell (2016) and
the Aboriginal Tent Embassy (Newfong, 1972) have proposed the creation of an Aboriginal

State within Australia.

Even this, however, does not fully capture what participants described. While they
emphasised self-determination, unique cultural identity, and collective Indigenous rights, they
also sought broader change to the Western system itself. They asked it to embrace Indigenous
laws, values, and relationality with Land. Their perspectives lend support, then, to an
Indigenous-led academic discourse about system change through the combination of both
Indigenous knowledges and self-determination. As with the ontological turn literature
discussed in Chapter Two, there has been extensive recent Indigenous writing on the benefits
of Land-based approaches guided by Indigenous knowledges, particularly with respect to
environmental sustainability and human and planetary health (e.g. Kimmerer, 2013,
Yunkaporta, 2020, Redvers, 2018, Pascoe, 2018, Redvers et al., 2022, Redvers et al., 2023,
Yunkaporta, 2025, Arabena, 2006). Tyson Yungkaporta (Apalech) proposed a future where
“our Law would become known and respected as the most sustainable basis for living and

being on this continent” (2020: 240).

There is a distinction between the adoption of Indigenous values to help combat
environmental crises, and recognition of Indigenous laws and autonomy. While there may be
room for a kind of “global indigenousness” (Arabena, 2008: 39), and intercultural dialogue

can help guide a shared future (Dodson and Cronin, 2011), adopting Indigenous values
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without supporting Indigenous autonomy risks undermining immediate Indigenous struggles
(Todd, 2016, Chandler and Reid, 2019). As Tony Birch (Koori) argues, “non-Indigenous
Australia needs to reassess its place within an Indigenous nation, including a willingness to
accede to the principles of Indigenous sovereignty” (2020: 114). Indigenous scholars have
extended these arguments to international law (Watson, 2014, Stewart-Harawira, 2005,
Kwaymullina, 2018), asking, “how might we reconstruct international law so that it is
liberated from its colonial origins?” (Watson, 2018: 4). Such work has centred Indigenous
Land-based systems. As Wanta Jampijinpa Pawu (Warlpiri) said when explaining the
relevance of Warlpiri traditional knowledge about relationality for all people, “it’s not you
trying to do the weaving, this country is trying to weave you — to make you adapt, make you

fit in” (Curkpatrick et al., 2023: 649).

An Indigenous-led group recently asked similar questions of Australia’s domestic
legal system in Declaration of Peace for Indigenous Australians and Nature: A Legal
Pluralist Approach to First Laws and Earth Laws (Poelina et al., 2024). These authors
describe Australia’s Western legal system as “sick and in decay”, “corrupted”, and needing
healing and realignment, having failed Indigenous peoples, the environment, and its own
goals of equity and the rule of law (at 7; 25). In this context, they propose a new structure,
with “First Law and Western law (informed by Indigenous wisdom) aligned, walking
together side-by-side, in harmony, but separate and distinct, in a plural Australian legal
system” (at 25). This would be a significant long-term project, which could involve “a
wholesale redesign” of the Constitution to prioritise local governance (at 125). But through

“an urgent call for unity and collaboration”, it could bring Indigenous and non-Indigenous

people together (at 129).

So, in a way, we come back to the beginning, now informed by an empirical

foundation which these often normative theoretical debates have lacked. Interview
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participants sought self-determination, autonomy, and Indigenous rights within the Western
system, but generally considered this insufficient cultural change, especially given the
challenges Australia faces regarding environmental degradation and inequality. Concurrently,
they supported cultural dialogue and the inclusion of Indigenous knowledges throughout
wider Australia, but generally considered this insufficient legal protection of their rights. As
Melissa Clarke said, a stronger process can involve “the Constitution recognising our law,
and then for our law... our laws recognising the Australian Constitution”. It was the
combination of these approaches, and of the external and internal identities which drive them,
which underpinned participants’ visions of a shared constitutional future where all people

cared for the Land and for one another.

IV.  CONCLUSION

The relationship between Indigenous and non-Indigenous peoples in constituting modern
Australia is, for so many Indigenous advocates, “unfinished business”. But it is not so only
because of the need for truth-telling and justice about the past. It is also a fundamental
question for the present and the future. Participants saw that relationship, and the clash and
weaving of legal and cultural systems within it, as one of extraordinary potential. Given the
environmental, social, economic, and other challenges and inequalities facing Australia and
the world, participants saw this as a critically important long-term project. They saw this as
presenting a benefit, rather than a cost, for non-Indigenous Australia, with much to share
about their cultures, experiences, and knowledge of “walking in two worlds”. They saw

opportunities for, as John Locke described, “a convergence”.

Participants’ emphasis on this constitutional relationship question helps to explain

their solidarity. By focusing on unfinished business and fundamental differences between
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Indigenous and non-Indigenous in the constitutional relationship, external aspects of
Indigenous identity are foregrounded in an ongoing interdependent Indigenous project of
resisting and responding to colonisation and an imposed legal system. By focusing on
Indigenous culture and their culturally informed constitutional visions for modern Australia,
they more positively celebrated internal aspects of cultural identity. Both aspects have been
influenced by colonisation, with participants using contemporary terms to engage with them,
and both feed into their shared identity. Colonisation has forced previously distant Indigenous
groups into solidarity and shared cultural identity in contrast to, and in resistance against,
colonial and Western systems. Colonisation has also coalesced those groups into a modern
political minority, “Aboriginal and Torres Strait Islander people”. Big-picture visions of

constitutional futures provide shared goals for a shared superordinate identity, “Indigenous”.

This helps to explain the compromise many delegates made in supporting the
Statement. It was broadly framed to address the long-term relationship, while emphasising
Indigenous sovereignty, the need for Treaty and truth-telling, and shared Indigenous struggles
due to colonisation. Because of this, its immediate method of constitutional recognition,
Voice, was less important than its broader constitutional narrative. The long-term
constitutional project reinforced shared superordinate identity and facilitated an overarching
collective action project which subsumes specific actions like the Convention and the

Referendum within it.

But what does it mean to, as the Statement asks, “walk with us in a movement of the
Australian people for a better future”? Participants used the language of “walking together”
broadly, engaging with the colonisation at the heart of present-day Indigenous identity.
Externally, this means to help with immediate Indigenous challenges and to dismantle
systems which restrict Indigenous self-determination. Internally, this means learning from

Indigenous peoples and challenging previously learned non-Indigenous systems of law,
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culture, and thought, in order to understand, protect, relate with, and take pride in the Land,
including the people on it. This helps explain the importance of Truth and education, and
even the interest of some participants in my own project as one branch of those efforts. Truth
was not only about past injustice and healing, but also about the opportunities for cultural

learning as the most secure path for a sustainable and just future.
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CHAPTER TEN

CONCLUSION
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I. EXPLAINING SOLIDARITY IN CONSTITUTIONAL ADVOCACY

“There had to be a statement”, said John Locke, as he recalled his thoughts from the
Convention. Many participants thought the same of the Convention’s opportunity for
collective action. In Chapters Four and Five, I asked my first research question, how and why
did the Uluru Statement come to be? The Statement was not the inevitable product of a group
of similar people with the same views. It was the result of different people wanting and
needing to work together in order to improve their constitutional situation and assert their
identity. It offered positive ways forward in a vexed political debate about how to achieve
constitutional recognition of Aboriginal and Torres Strait Islander peoples and recognise
some of their rights as Indigenous peoples. Signatories aimed to engage with both
mainstream political narratives about recognition and disadvantage and with long-standing
Indigenous goals of sovereignty, Treaty, and reframing relations with non-Indigenous
Australia. The Voice proposal, intended as a compromise political solution, straddled these
causes. Supporters hoped it would speak to pressing challenges like Closing the Gap,
inequality, and political inclusion, while also being a stepping stone towards longer-term
Indigenous rights and justice. It was not some silver bullet solution to a complex web of

issues, but the result of compromise and commitment to shared values.

Although the Referendum failed, and mainstream political enthusiasm for ambitious
Indigenous policy quickly ebbed, the Statement achieved some success. It immediately made
headlines and dominated Indigenous affairs policy debates for the following six years.
Symbolic constitutional recognition proposals were mostly abandoned in favour of debating
Voice. The Labor and Greens parties formally endorsed the goals of Voice, Treaty, and
Truth, and Labor called Australia’s first referendum in a generation, on Voice. Forty percent
of Australians supported it, including some conservatives and a strong majority of Indigenous

voters and advocates for constitutional change. Several State and Territory governments
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made policy responses to the Statement, and in late 2025, Victoria became the first to have
taken significant steps towards all three goals of Voice, Treaty, and Truth. The Statement had
an extraordinary political impact, something relevant to my second research question, about
how and why people chose constitutional advocacy. The Statement’s impact occurred in part
because it was a rare near-consensus outcome from a government-endorsed, Australia-wide
constitutional consultation. It demonstrated that national constitutional advocacy has the

potential for high-level impact on both practical and symbolic levels.

Exploring these issues through interviews led to my third research question: how can
we explain the high degree of consensus and the impression of underlying solidarity that ran
through the interviews? As discussed in Chapters Four and Five, this solidarity was most
clearly expressed at the Convention, and in comments about it, but also permeated other parts
of interviews. Various forces can bring people together in solidarity like this, including a
sense of identity. I discussed three forms of social identity in Chapter One as possible drivers:
cultural identity from shared Land-based norms and relationality, identity as Indigenous
peoples facing the colonising state, and status as a minority group facing urgent challenges

and disadvantages which necessitate interdependent collective action.

As to the third, participants were sensitive to the immediate practical struggles of their
communities, including Closing the Gap and basic human rights. They felt the pressure to get
outcomes and make a difference. This helped get compromise across the line, particularly in
the Referendum for some who instinctively supported Progressive No. In the interviews,
however, it became clear that while these issues formed a prominent part of participants’
advocacy, they did not fully explain participants’ reasons for signing the Statement or interest
in constitutional change. Indeed, as emphasised in Chapters Six and Eight, participants
frequently disagreed on immediate practical questions. In Chapter Seven, I described how

participants consistently linked immediate justice issues to a bigger story of historical
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injustice and collective rights. As discussed in Chapter Eight, many also resisted “deficit

models” which put disadvantage at the centre of Indigenous politics and identity.

The interviews revealed an interplay between the internal and external-facing aspects

of Indigenous identity, and it quickly became clear that both were important.

All participants expressed a degree of external-facing collective identity, in
confronting the colonial state which dispossessed their people and the liberal state which
continued to fail their rights and needs. The bigger story of historical justice informed many
of participants’ shared goals as Indigenous people, including Indigenous rights, sovereignty,
self-determination, and the Statement’s Voice, Treaty, and Truth proposals. As discussed in
Chapter Six, participants came from different Aboriginal and Torres Strait Islander groups
across Australia, with different impacts from colonisation, and different personal experiences.
Nonetheless, they almost always shared these goals and the sense of Indigenous identity
underlying them. Like Bateson’s concept of union in “opposition to some outside element”
(1935: 183), and McKinnon’s description of Indigenous solidarity with all groups “who most
acutely experience the effects of global capital and colonialism” (2020: 692), participants
banded together in response to the external pressures of colonisation and the shared need to

address its ongoing effects.

Shared historical justice issues were central to this external-facing identity. Chapter
Three is interspersed with participant comments, and history dominates considerations of
justice in Chapter Seven, because history was key to so many participants’ senses of
collective justice. When I asked participants what justice looked like to them, while they were
often heavily invested in advocacy for individual rights, wellbeing, and better conditions,
every participant acknowledged an overarching story of collective rights. Even when not the
central focus of their work, this was ever-present as an intergenerational struggle for survival

as peoples and cultures. Many people supported the Statement because it raised the issue of
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constitutional recognition in the context of history, sovereignty, and the goals of Treaty and
Truth. Any politician or law reformer looking for widespread Aboriginal and Torres Strait
Islander support on constitutional change will have to engage with these historical justice

1Ssues.

These considerations also help to answer my second research question, about how and
why Aboriginal and Torres Strait Islander individuals have advocated about constitutional
issues. As explored in Chapter Seven, an important part of the “why” was not about
pragmatic political strategy, but rather about historical justice. Participants sought an
improved legal relationship with non-Indigenous Australia, something that had not been

achieved through the Constitution’s creation in 1900.

In this sense, the Convention’s near-consensus involved the achievement of a kind of
integrative solution, where parties maintained what was most important to them while
compromising on other issues (Aronson et al., 2007: 302). The Referendum Council needed a
constitutional recognition proposal drawn from its politically feasible shortlist. Most
delegates also wanted a much broader package of reforms attending to historical justice
issues including sovereignty, Treaty, and Truth. The Statement included both. People signed

the Statement because it affirmed their sovereignty and autonomy as peoples.

Although Voice was an innovative proposal and the outcome of debate at the
Convention, to assume it was a perfect end-goal would be to do what politics often does, but
participants most often refused to do: to deny the validity of the strong claims for historical
justice. In fact, these claims formed an essential part of the discussions at the Convention, and
were shared by almost all participants, despite divergences about how to achieve them. The
Voice proposal itself would not have had the degree of support that it did if it had been
conceived in a theoretical vacuum devoid of the Statement’s context, including its assertion

of sovereignty and its other proposals. It was not a coincidence that Convention delegates and
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Indigenous advocates for constitutional change more broadly showed striking levels of
solidarity, or that many people signed the Statement or supported the Referendum even
though Voice was not their first-choice priority. In working across their differences,

participants revealed more about how identity and solidarity hold them together.

Australia’s Indigenous minority is no monolith. As explored in Chapter Six,
participants consistently displayed its diversity and substantial strategic divergences about
pragmatism, incrementalism, and trust. These disagreements also played out in Chapter Eight
regarding participants’ views on representation, self-determination, and Voice. So why did
Ken Wyatt, a Yes supporter and former conservative politician, check that I had reached out
to Lidia Thorpe, a Progressive No supporter, sovereignty activist, and left-wing independent
politician? Why did participants show such deep respect for difference? Part of this is
explained by their shared long-term goals. These goals, and their solidarity, were informed by

more than external-facing identity.

Participants regularly diverged on many practical questions. But they rarely disagreed
about their identities, rights, or relations with Land. They made efforts to understand and
explain others’ different views, stressing their autonomous right to disagree. Despite their
sometimes entrenched differences, participants emphasised respect for one another and
prioritised their shared identities, long-term goals, and togetherness in pursuing cultural
survival and justice. They encouraged me to meet with a range of people, even referring me

to their political opponents.

This brings me to my fourth and final research question: what role does culture,
including relationality norms like autonomy and balance, play in the underlying solidarity
that ran through the interviews? As discussed in Chapter Six, participants regularly

emphasised shared cultural identity and the intergenerational project of cultural survival and
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revival. I discussed in Chapter Seven how deeply participants’ shared norms from pre-
colonial culture informed their justice goals and relations with one another. They emphasised
aspects of Mary Graham’s framework of Aboriginal relationality which I discussed in
Chapter One, particularly Land-based identity and autonomy. Cultural identity guided how
advocates engaged with each other, confronted constitutional questions, and hoped for a

conciliated modern Australia.

The Convention setting reinforced these aspects of identity, through the act of
meeting together on the Land, something revealed in attendees’ emotionality. Participants
described shared emotion and positivity, pride in an all-Indigenous delegate process, and joy
at flying together on a chartered plane. They were excited to share the memories and
controversies years later. Many described seeking consensus as a cultural matter, reflecting
the core role of consensus decision-making in the cultural norm of balance, which I described
as part of Mary Graham’s framework of Aboriginal relationality in Chapter One. As Person
PX said, when explaining how the Convention came together, “Aboriginal society is built on
consensus-making, built on diplomacy, built on working through issues, until you reach
agreement”. Even at a government-endorsed consultation process, in which people made
strategic decisions, there was something going on to do with cultural identity, relationality,
and Land, as many participants encouraged me to see. That is why Jennie Gordon, quoted at
the opening of this thesis, remembered of the endorsement of the Statement at the

2

Convention, “you could actually feel the strength of the Land, coming through the building”.

One cultural norm which emerged strongly from the interviews was the fundamental
autonomy of groups and their own Countries, something I explored in Chapter Seven. In
Mary Graham’s model of Aboriginal relationality, this autonomy promotes balance through
recognising distinctiveness and aiming to “not synthesize, not unify, not even necessarily
agree on matters, but to accept that each identity belongs wholly to itself” (2014: 20). In Luku

344



Ngdrra: The Law of the Land, Reverend Dr Gondarra concluded about Yolnyu autonomy and
traditional law, or Rom, “we are born free. Because of the Rule of Law, we have a right to
determine our own destiny” (in Saban, 2022: 1:01:00). Uncle Kenny Bedford emphasised this
when he hoped Australia could grow up and return “to the harmony that was here before
[colonisation]. When only Aboriginal people were in this place”. Bedford’s hope was not a
vague nostalgia, but a point about a social system in which shared norms of Land-based
autonomy enable widespread decentralisation and peace. As he observed of the extraordinary
stability of pre-colonial Australia, “there were disputes. ... Never a war. Nobody ever

conquered anybody else’s place. Over thousands of years”.

This sense of, and respect for, autonomy was a core aspect of participants’ collective
identity. Autonomy and multipolarity were implicit in the Statement when it asserted the
sovereignty of plural, distinct “peoples”, and were demonstrated in participants’ comments
about sovereignty, Treaty, and self-determination. As was clear in Chapter Six, participants
welcomed their differences, including on practical and strategy questions. There is less reason
for conflict where each person has the security of knowing the autonomy of their people will
be respected by the others. In this system, all groups share goals which facilitate autonomy.
This also helps explain why many participants distrusted government processes, or any future
government-designed Voice body. If not done in a culturally appropriate way, these could

breach group autonomy, as I discuss below.

So, external and internal-facing aspects of identity were both essential to
understanding the Statement and what I observed in the interviews. Perhaps unsurprisingly
for a case study of solidarity at a “cultural interface” (Nakata, 1997), pre-colonial culture was
not the whole story. The same was true of participants’ position as a part of a colonised
minority group. Participants referred to their rights and interests using a mix of Western and
their own legal concepts. They are constantly reacting to their circumstances.
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These external and internal aspects of identity shaped advocacy for actions like the
Statement and the Referendum, transforming them into collective action projects. By centring
culture and the relationship between distinct cultural systems, participants prioritised shared,
culturally informed long-term goals, and turned constitutional change into one aspect of a
larger intergenerational project of cultural survival and revival. Because of the colonial
context, the intergenerational cultural project required banding together and addressing
colonisation’s impacts through interdependent collective action. Because of the cultural
context, historical justice goals like sovereignty and Treaty were informed by shared cultural
norms and stood above disagreements about how to achieve them. So, these aspects of
identity were interconnected and mutually reinforcing. Identity acted as a binding agent, and
as a stabilising one during disagreements about political strategy and practical steps. As
Gwenda Stanley said, when asserting Aboriginal sovereignty, “there’s a left and a right wing,

but we’re the bird. We’re the body”.

Participants seemed to feel more influences bringing them together than pulling them
apart, even under difficult political circumstances, and even after the Convention. External
conditions, including colonisation and its ongoing implications and impacts, pushed them
together by necessitating collective action. Shared cultural identity and cultural norms pulled
people together, helping them to define shared long-term goals and navigate their differences

while maintaining a sense of “us”.

II. ACADEMIC AND POLITICAL IMPLICATIONS

How do these findings relate to the broader empirical literature on Indigenous identity and
solidarity across difference? As discussed in Chapter One, very few if any empirical studies

have directly investigated these issues at a multi-group, nation-state level. The studies which
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come closest point in different directions. In their studies of North American Haudenosaunee
(Iroquois) political contexts, McCarthy (2016) and Ackley (2008) both argued that
Haudenosaunee cultural identity, informed by cultural teachings, is key to conflict resolution
in contemporary political contexts, guiding unity and consensus.®” McCarthy described this
as a process of being “in divided unity”. In a Canadian study of the Union of British
Columbia Chiefs, Nickel (2019) emphasised the primacy of standing together and facing
external settler-colonial oppression in driving Indigenous unity. In the Philippines’ Palawan
region, Eder (2013) described three overlapping identities: local ethnolinguistic group
membership, state-facing political status as “Indigenous”, and membership of a wider
economic underclass. Eder proposed that all three are interchangeable, and can be worn and

reordered like layers of clothing, depending on the context and individual choice (at 276).

My study has parallels with each of these findings. It reflects the findings of
McCarthy and Ackley about the importance of cultural identity and norms of unity through
autonomy, and of Nickel about the importance of togetherness in facing the settler-colonial
state. As in Eder’s work, interview participants described cultural identity, state-facing
Indigenous identity, and disadvantage shared with other Australians. My study explores the
relationship between these elements. First, participants did not strongly identify with
disadvantage, instead emphasising the positive cultural contributions they can and do make,
and treating disadvantage and basic human rights concerns as hurdles to be overcome as part
of a bigger story. Second, while they demonstrated flexible approaches across contexts, they
did not see their identities as interchangeable. As explored in Chapters Six and Seven, many
participants saw both their cultural obligations and their state-facing Indigenous advocacy as

inherent and non-negotiable. Directly contrasting with Eder’s findings, Divina D’ Anna

% Arabena (2008, 2009) argued something similar in Australia, describing the primacy of pan-Australian
Indigenous “cultural citizenship” as opposed to “Australian citizenship”. In my study I have not investigated
citizenship, however, as the concept rarely arose in the interviews.
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commented to me, “under all those t-shirts is my Aboriginality. So, no matter what shirt I’'m
wearing that day, it’s always gonna be on me, and have that cultural lens through me”. Third,
it was the mutually reinforcing nature of the internal and external-facing aspects of
Indigenous identity which drove the solidarity at the heart of my study. They put questions of
disadvantage, human rights, politics, and strategy in the context of a much bigger,

superordinate shared narrative.

It is important to acknowledge the disagreements and challenges participants
expressed regarding achieving the goals of representation and self-determination. Aboriginal
and Torres Strait Islander peoples have faced disruptions to their traditional systems of order,
and these issues confront those who seek representation within contemporary Western
democracy. This is key to understanding participants’ differences, the Convention’s Walk-
Out group, the Progressive No case in the Referendum, and the significant proportion of
others who had deep reservations about these processes. Group autonomy, collective rights,
and culturally informed representation are difficult to align with Australia’s mainstream
political system. Many participants criticised the representativeness not only of Indigenous
politicians and “leaders” chosen by the government, media, or private sector, but also of the

Referendum Council itself, and the government-led processes that led to the Referendum.

In this context, some participants were clear that collective action, especially when
imposed or influenced by directive leadership, is not always a good thing. They
acknowledged the risk of conformity leading to poor decisions. Some suggested that the
Statement was endorsed with what Rodney Gibbins called “a rush of blood”, and after a

drafting process Ross Williams described as “controlled” by the Council’s leadership.

The political strategy of prioritising Voice as a compromise constitutional proposal —

which Aunty Josie Crawshaw termed negotiating from “the basement” — ultimately failed.
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The target audience, the conservatives, still decided to oppose it. Even if the Referendum had
succeeded, an Australia-wide Voice body would have faced challenges. Representation was
the issue over which participants’ solidarity most often showed signs of fracturing.
Participants often criticised people who wrongly speak for others, a risk with any imposed
national solutions. Any representation efforts will have to contend with widespread
population movement and the challenge of representing those “on-Country” and those “off-
Country”. Despite all this and even though participants often disagreed on questions of
implementation and compromise regarding culturally appropriate representation and self-
determination, what brought them together was a shared sense of these overarching goals and
the commitment to trying. Those who bring law reform proposals on these issues will only

achieve widespread Indigenous support if they share this commitment.

III. WALKING FORWARD TOGETHER

This leads to Chapter Nine’s theme, participants’ visions for Australia’s long-term
constitutional future. Most saw this as part of a wider intergenerational project, which
involved bringing people together through a justice-based relationship between Indigenous
and non-Indigenous peoples. This was about more than Australia’s constitutional document.
It was about what constitutes Australia itself, and its legal and political identity. Participants
sought recognition and a relationship with non-Indigenous Australia based in something other
than imposed colonial values and history. They spoke about how both Indigenous and non-
Indigenous peoples needed to adapt. Formal constitutional change was one part of this
reformulation. For the most part, Voice was a stepping-stone towards a broader long-term
relationship. Some described the Referendum as an indicator of non-Indigenous Australia’s

readiness to begin this work.
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Participants repeatedly emphasised the ways in which, regardless of the Referendum
outcome and mainstream politics, their work and advocacy will continue, with Land and
relationality guiding ways forward. Land was the point of entry for many participants’
descriptions of how non-Indigenous people can be involved in a more plural Australian
future, guided by Aboriginal and Torres Strait Islander knowledges and values. This is why |
opened Chapter One by describing how Jennie Gordon showed me her Country and spoke
about Land. It is at the centre of the culture, identity, and relationality among Aboriginal and
Torres Strait Islander peoples. As discussed in Chapter Nine, participants also emphasised
other forms of non-Indigenous solidarity and “walking together” with Indigenous people as
concurrently needed. But when they discussed walking together into the longer-term future,
they often returned to Land. Participants in my project described relating with and caring for
Country as a principle all people can share in, including through cultural immersion
programs. They highlighted the negative impacts of Western approaches to nature, including
climate change, species loss, and environmental degradation. As Kado Muir said, part of the
intergenerational project in relation to non-Indigenous people is to “embrace, or bring them
into, our world view on how we interact with the Land and the universe. So, it’s a
socialisation process”. I think this was what Robbie Thorpe was telling me when he asked me

to “stick with us, mate. Because where else are you gonna get this knowledge from?”.

Indigenous scholars have similarly advocated for improved non-Indigenous relations
with Land, and the autonomy and pluralism that comes with Land-based identity. Yin
Paradies (Wakaya) (2020) advocated Land-based radical re-localisation in order to confront
the dangers and failures of modernity. Mary Graham advised non-Indigenous Australians to
engage in repetitive action reinforcing custodial care, “to start establishing very close ties
with land, not necessarily via ownership of property but via locally-based, inclusive, non-

political, strategy-based frameworks, with a very long term aim of simply looking after land”
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(1999: 108). This could eventually lead to a “collective spiritual identity” for all Australians,

with new practices, education, and philosophy (at 109).

There is much on offer to those who will listen. Australia has an extraordinary
Indigenous record of stable, sustainable, autonomous, and multipolar relations within and
between diverse peoples and their Countries over many millennia. Cultural norms developed
over that long experience remain relevant today. In this study participants showed, in how
they make room for each other under shared identities, a means by which all people might
make room for each other, living with rather than avoiding the challenges and uncertainties of
plurality. Aboriginal and Torres Strait Islander peoples have been doing much of the work of
striving to bring those norms into mutually enriching dialogue with Western norms. As
became clear in this thesis, most Indigenous advocates for constitutional change have a
striking willingness to work with and educate non-Indigenous people, without exclusion or
racism, despite everything that has happened and continues to happen. Participants’
willingness to support this project and do in-depth interviews with me, despite knowing my
thesis would be completed after the Referendum, formed one example. I and many others

have been fortunate to benefit from this generosity of sharing.

Are enough people listening, and taking action based on what they learn? This was
the main challenge to truth-telling raised in Chapter Nine. Perhaps there is a lesson from the
Convention about this. Sharing time and physical space for positive, joyful, meaningful
interaction, as communities in pursuit of interdependent practical action, can help us navigate
our differences and search for understanding and consensus. As seen at the Convention, the

combination of collective identities, actions, and feelings is powerful.

In our world today, we face crises and existential challenges which may force us to

work together creatively. As discussed in Chapter One, a key to collective action is
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interdependence. We need one another, and we need to work together, to face these
challenges. Several participants proposed that climate change and environmental degradation
could be the triggers which encourage more non-Indigenous people to engage with
Indigenous knowledge and question Western ways. As June Oscar said, after describing the
challenges facing Indigenous people, “amidst the turmoil and heartache, it is nonetheless in
times such as the present when what previously seemed impossible comes within reach”. The
challenges, inequalities, and existential risks confronting us have increased, and appear set to
continue doing so. But opportunities will continue to emerge for new ways forward based in
shared wisdom and collaboration, especially if we can hold superordinate identities which
pull us together. Perhaps with some of the solidarity and relational norms explored in this

thesis, we can better face our challenges, care for the world, and care for each other.

I hope that this project has been a useful study in a few ways. It has been, as far as |
know, the first systematic empirical study of Aboriginal and Torres Strait Islander advocacy
for constitutional change across Australia. It covers and has taken place during an important
phase of this advocacy, from the Convention to the Referendum, and contains the views of a
wide range of Convention attendees and Referendum advocates. In this sense, the thesis
forms a significant historical record. It also has salient lessons for broader constitutional
debates in Australia about issues which will not disappear. This includes the importance of
overarching historical justice and autonomy-based plurality for any policymaker wishing to
understand and engage with Aboriginal and Torres Strait Islander people on constitutional
issues. It contributes to the international literature on Indigenous identity and unity with a
rich case study that reflects the interconnected and mutually reinforcing internal and external
aspects of identity. It points towards reinvigorating social scientific interest in solidarity and
collective identity, even though these are in some ways old-fashioned academic concepts,

given their significance for social life, especially in times of collective action like the
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Convention and the Referendum. It encourages dialogue between Indigenous and non-
Indigenous peoples, and creative solutions for a shared constitutional future. Finally, more
personally, this has been my answer to the Uluru Statement’s invitation to “walk with us in a
movement of the Australian people for a better future”. I thank everyone who helped me with
it, especially the interview participants. I have learned much on this journey, and have

enjoyed walking together.
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APPENDIX A: SOURCES OF PARTICIPANTS

Note: For non-Convention boxes, the number who were also at the Convention is bracketed.

Category Subcategory Total Number Number | Number of
people in | identified | invited interviews
category

The Attendees (Signatories or ~ 230- 194 150 39

Convention | supporters) 250

Attendees (Walk-Out group) ~20-30 13 9 4
Government | Referendum Working Group 21 (11) 21 (11) 20 (11) 9(5)
Referendum
Groups
Referendum Engagement 41 (7) 41 (7) 30 (7) 6(2)
Group

Politicians | Politicians (Federal) (current | ~15 (2) 15 (2) 15(2) 302
and former)
Politicians (State and ~15 (1) 15 (1) 10 (1) 5(1)
Territory) (current)

State and e.g. First Peoples’ Assembly Unknown | 42 (1) 11 (1) 5(1)

Territory of Victoria, South Australia

Processes Voice Commissioner,

Northern Territory Treaty

Commissioner, ACT Elected

Body
Past Expert Panel ~13 (3) 13 (3) 10 (3) 2
Processes

Co-Design Process ~44 (3) 44 (3) 18 (3) 5()
Referendum | Uluru Dialogue Unknown | 15 (5) 13 (5) 1(1)
Campaigns

From The Heart / Yes 23 Unknown | 13 (6) 13 (6) 8(4)

Other Yes Campaigns Unknown | 3 (1) 3(1) 2(1)

Progressive No Campaigns Unknown | 29 (13) 18 (9) 6(4)

and Aboriginal Tent Embassy

Conservative No Campaigns | Unknown | 8 8 0
Other Other Public Constitutional Unknown | 25 16 4
Advocacy Advocacy (e.g. individual

writing or past involvements)
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APPENDIX B: GENERAL INTERVIEW QUESTIONS

(Scan from print copy, with key questions underlined in blue).

ntery io

Note: interviews are to be comfortable and open-ended. and should facilitate the
interviewee's preferred structure rather than strictly following these questions or themes in
arder. Discussion will follow the interviewee's relevant experiences and discussion
preferences. These are indicative questions. The below questions have been grouped for
clarity according to what is most relevant for each interviewes. No interviewee will be asked
all questions, and questions will not be repeated.

1 All Interviewees
For all interviewees, these questions:

1. What is your mob [group] and country, or connections to community?
2. Could you tell me a little bit about yourself? How did you g to where you are today?
3. (If relevant) What is your current role (if relevant: in the referendum campaign)?
4. (If relevant) What's it like doing this at this time, during a [proposed] referendum
campaign?
2 Referendum Council Delegates
(A) All delegates

5. What was your role in the Referendum Council 7 (e.g. delegate)
6. What Is your story that led to being involved in ﬁt process? (How did you get here?)
7. What happened at the Regional Dialogue?
8. What happened at the national convention at Yulara?
9. Did anything surprise you at Yulara?

10. Did you feel included and heard at Yulara?

11. What happened with the walk-out?

[Pause here — insert group (B) or (C) questions from below if relevant]

12. How did you feel about tha national mnvant:on and the final outcome?

13. Why do you thi 3 L] ateme 3 :

14. Why did you dmm to suppurt the Lﬂuru Slniamant in the final plenary? (Skip for
walk-out group, see walk-out group specific questions below).

15. How did you describe all this to people back home in community who were not
delegales and didn’t go o Yulara?

16. How do you personally think the Constitution should change? (If different to Voice
alone: how did you manage that, and why did you compromise?)

(B} For the delegates most directly involved in consensus-building for the Uluru Statement,
insert these additional questions after Q11:

17. How did the delegates come together and reach a near consensus?

18. Were there any major compromises that had to be made? And how did you navigate
contentious issues?

18. What did you do about the walk-out?

20. Who was involved in drafting the statement itself?

21. How did delegates engage with the legal language in the draft statement?

22. Why was the language of sovereignly, and co-existence with the sovereignty of the
Crown, used?

23. How did the *Voice. Treaty. Truth” phrasing and ordering get decided?
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(C) And for members of the walk-out group, insert these additional questions after Q11

24. Why did you choose e join the walk-out group?

25, Did the walk-out members share the same issues with the convention or did they
have different reasons?

26. What was the role of supporters who attended Yulara but weren't delegates?

27. What factor(s) did you think were more impartant than reaching compromise and
consensus? (specify if needed: what would have needed to change at the
Convention for you to have stayed and supported the Uluru Statement?)

28. Did you feel heard by Lhe other delegates, the media and the community when you
made your protest?

These questions can also be asked of delegates (where there is time and they do not repeat
questions listad above), but for non-delegates, continue here (skip section 2 above)

1. What kind of advocacy techniques work for you? Within Indigenous groups? Between
Indigenous groups? Between Indigencus Australians and non-Indigenous
Australians? Cﬂ{h}?ﬁ’

What's it like doi i i : .
How do you see ynur plane mthtn lha Auan'allan atata
Whal happened at Uluru in 20177

How did you feel about the national convention.and the final outcome?

Why do you think the Uluru Statement happened?

How do you think the Constitution should change? (If different to Voice alone: how
did you manage that, and why did you compromise?)

NoOmswn

r All Interv - 0On luru Statement and R

Interviewees can also be shown a copy of quotations from the Uluru Statement and asked
general questions about the Uluru Statement and Referendum, where there is time and
those questions have not already been asked above. Indicative questions could include:

1. How does the Uluru
. Do people talk about the Uluru Statement in your community? What kinds of
things do they say about it?

3. The Uluru Statement follows a long history of Indigenous advocacy in Australia.
{Can mention history, including the Frontier Wars, 1938 Day of Mouming, 1867
Referandum, 1972 Tent Embassy, Land Rights, 1988 Barunga Statement, Mabo
Case and ATSIC as examples). Think about the Abariginal and Torres Strait
Islander rights movement from the pas!, and now the Uluru Statement. Do you
agree with the statement that “The Uluru Statement has advanced Aboriginal and
Torres Strait Islander rights™?

4. On that timeline looking forwards, what would be the next step for you after the
Ulﬁmﬁ%m Eigﬁar

the Referendum
5. resent, or read out from, whichever is appropriate, a sheel containing the

quotations in Survey Q8] Ask for each, Do you agree? What do you think?".
This can lead to a discussion of Soveresignty, Voice, Treaty and Truth,

6. What is your experience of the lead-up to a referendum on the Voice to
Parliament?

7. What do you hope to happen with the referendum?

8. Are you doing advocacy about the referendum in your work, community or social
life? If so, are there any advocacy strategies you prefer or find useful?
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9. Ifthe referendum passed and the constitution changed, what would you say?
(Follow-up: Looking forwards, In that situation, what would an appropriale model
for Voice include for you?)

10, If the referendum failed and the constitution did not change, what would you say?

hin uestions

1. Howdo Eou see the minﬁnnshlg between traditional law and the national
{If needed: what does the constitution mean o you?)

2. How does the Uluru Statement f mtn what law and justice mean for you on country?

5. Isthere anﬂhmg uiu: you would like to discuss with me?

After the questions are complete, at this stage | will ask the interviewee to confirm the
spelling of names of nations, places or people which | have noted during the interview.
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APPENDIX C: DOT POINT TOPICS LIST

(Scan from print copy).

Some specific legal topics:

The Uluru Statement

Reierendum

Self-determination
Sovereignty

Voice to Parliament
The Constitution

Makarrata ¢ 7..1.
L leal 5

Some broader topics:

Perspectives on the referendum campaign

Law, rules and rights

Justice

Leadership and representation

Advocacy techniques within Indigenous groups, between Indigenous groups
and between Indigenous Australians and non-indigenous Australians

Eoxvioed

Activism and getling outcomes as a minority group
™~

Place within the broader Australian community
Mational and local identity
Local ways of seeing the world
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APPENDIX D: REFERENDUM COUNCIL MEMBERSHIP

Referendum Council members, as described in the Final Report (2017a: 42-5):

Pat Anderson AO, Co-Chair (Alyawarre)
Mark Liebler AC, Co-Chair

Megan Davis (Cobble Cobble)

Andrew Demetriou

Natasha Stott Despoja AM

Murray Gleeson AC

Tanya Hosch (Torres Strait Islander)
Kristina Kenneally

Jane McAloon

Noel Pearson (Guugu Yimidhirr)
Michael Rose AM

Amanda Vanstone

Dalasa Yorkston (Torres Strait Islander)
Mr Yunupingu AM (Gumat;j clan, Yolngu)

Denise Bowden, proxy representative for Mr Yunupingu (Indigenous)

Past Council members:

Patrick Dodson (Yawuru)
Mick Gooda (Gangulu)

Stan Grant (Wiradjuri)
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