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Qadis and the political use of the mazalim
jurisdiction under the ‘Abbasids

Mathieu Tillier”

The role of the mazalim jurisdiction is generally regarded as threefold
by present-day historians. As ordinary courts — all grievances could in
theory be brought to the caliph — the mazalim symbolized the discretion-
ary authority vested in the ruler who could, at any time, exercise a power

 that he would ordinarily delegate to other judges. Moreover, the mazalim
offered the possibility to claim damages for unjust acts committed by
public servants, public officials or high-ranking dignitaries against whom
the gadis would find it difficult to take punitive actions. Finally, the
mazalim emerged as a possible recourse against the judgment of gadis,
and as such, functioned as a court of appeal.! Although the institution
goes back to the beginning of the ° Abbasid era, it was only systematically
theorized in the 5th/11th century, in the works of al-Mawardi and Ibn
al-Farra,? which makes it difficult to determine exactly when this type of
justice was practiced in the early centuries of Islam. While the mazalim
are often referred to as independent institutions, the texts are not always
explicit: in the opinion of L. Massignon and E. Tyan, al-Hallaj was one of
its most famous victims, although no text clearly says that his judges held
a mazalim court. Indeed the mazalim were not recognizable only by their
name or by the judges sitting in the courts; they were mainly identified
by their procedures: free from the limits of ordinary jurisdictions, judges
could take a case without prior accusation.” In practice, the existence of
“such courts could be recognized when trials took place by order of the
ruler, without his involvement as a litigant. Above all, the mazalim pro-
vided rulers with a number of ways to regain control of justice, without
the gadis’ involvement.

# I would like to thank Christian Lange, Maribel Fierro and Christopher Melchert for their
comments and suggestions on the original version of this chapter.
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Initiated by sovereigns, the mazalim have often been analyzed exclu-
ely in the context of caliphal court. In the same way, and in spite of
: permeability — pointed out by Tyan — that existed between the ordinary
dgeship and the mazalim.® there has been little research done on the
e played by gddis in the mazalim, perhaps because the dividing line
tween the person of the gadi and the person of the sahib al-mazalim is
11 considered as a general and necessary rule.” The mazalim, however,
zre not at all confined to the capital city; they had been established in
aller towns or in provinces since the °Abbasid era. The link between the
dis and the magalim’s jurisdictions remains a mystery. Re-exploring the
titution’s central and provincial dealings will help us understand how
e governing power managed to instrumentalize justice and impose or
galize certain forms of state violence.

rovincial mazalim and political strategies

MAZALIM IN PROVINCIAL TOWNS

‘provincial towns, mazalim courts were held in different ways. The
vereign himself could act as a judge, but such cases occurred only
der special circumstances. Most of the time, the sovereign would del-
ate his power to a third party, usually an officer specially appointed for
s purpose or a gadi already in place. As we shall see further on, these
tions were anything but unbiased. The mazalim came across as the ulti-
ate expression of sovereign justice, and, indeed the institution was often
major issue in the competition between contenders for legitimacy.

To the extent that they could be identified, the Table lists the names
judges sitting in magalim courts in Iraq and Egypt and occasionally in
yria and Iran, and reveals the difficulty of establishing an uninterrupted
st of incumbents. There is even some doubt that the institution was
tually represented in provinces on a permanent basis. In addition, most
hab al-mazalim did not hold mazalim functions concurrently with their
judicial functions. Some of them (such as al-Hasan b. “Umdra, al-Hasan b.
'Abd Allah b. al-Hasan al-°Anbari, or °Abd Allah b. Muhammad b. Abi
azid al-Khalanji) were also gadis during their lifetimes, but at different
oints in time. Therefore, the magalim appear, in most cases, as a separate
dicial institution. In Traq, some gadis were vested with magzalim powers,
ut only on a mission basis rather than as a permanent function. “Ubayd
lah b. al-Hasan was not assigned mazalim duties throughout the dura-
on of his judicial duties in Basra: while prayers, or khutba, are mentioned
his official duty by biographers,® mazalim are not. The only indication
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~ Judges sitting in magalim courts

CITY OR PROVINCE QADI Nor A @ApI APPOINTED BY
-| DATES
Basra
Sometime between “Ubayd Allah al-Mahdi (caliph)
156/773 and b. al-Hasan
167/783-4} al-°Anbari?
160-3/777-80 or Fazara b. ‘Imran*
167-73/783-93
ca 202-10/817-25 Ishaq b. Isma°ils :
ca 223-39/837-53 Ahmad Ibn Abi Du’ad
' b. Riyah® (chief gads)
ca 256/870 - Ibn Qutayba Sa°id b. Makhlad’
Kifa

ca 132/750 (?)

Ibn Shubruma?®

al-Mansir (caliph)

*Isa b. Miisa (governor) /

Under al-Mansiir

al-Hasan b, *Umara’

Fars

Under al-Ma’miin

al-Hasan b. °Abd
Allah b. al-Hasan

al-° Anbari'®
Jabal
Before 228/842-3 °Abd Allah
' b. Muhammad
- b. Abi Yazid
al-Khalanji!!

Marw

Before 235/849-50

Ahmad b. “Umar
b. Hafs al-Waki®i'?

215/830

Damas

Under al-Mu°tasim «| Abti Muslim Ibn Abi Du’ad
al-Nat°i’? (chief gadi)

Under al-Mu°tasim Yahya b. al-Hasan | Tbn Abi Du’ad
al-Tabarani'* (chief gadr)

-273/886 or 275/887 °Abd/*Ubayd Allah | Khumarawayh
b. al-Fath! (governor)

| Fustat
211-12/826-7 cAttaf b. Ghazwan'é | °Abd Allah
b. Tahir (governor)

Ishag b. Isma°1l!’ °Abdawayh

| b. Jabala (governor)
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CITY OR PROVINCE | QADT NoT A gApI APPOINTED BY
Muhammad Kaydar (governor)
b. °Abbad
b. Muknif??®
°Isa b. Lahi‘a Ishaq b. Yahya
b. °Isa al-Hadrami'® |b. Mu®adh (governor)
Muhammad Khumarawayh
b. °Abda b. Harb®® | (governor)
Muhammad Khumarawayh
b. ‘Abda (governor)
b. Harb?!
Ibn Tughan?
Muhammad Muhammad
b. °Abda b. Sulayman (governor)
b. Harb?
5324—7/936—9 Ibn al-Haddad® Al-Ikhshid (governor)
: °Atiq b. al-Hasan
(Bakran)®
°Abd Allah Kafir (governor)
b. Muhammad
b. al-Khasib?®
°Abd Allah Al-Mu‘izz
b. Muhammad (Fatimid caliph)
b. Abi Thawban?’

M. Tillier, “Un traité politique du IT/VIII® siécle. L’épitre de “Ubayd Allah b. al-Hasan al-°Anbari

au calife al-Mahdi,” A7 40 (2006), 141.

.- Waki®, Akhbar al-qudat, ed. “Abd al-°Aziz Mustafa al-Maraghi (Cairo: Matba®at al-Sa“ada,

1947-50), 2:92.

. During this period, the governor of Basra was Muhammad b. Sulayman. See Ch. Pellat, Le milieu

basrien et la formation de Gahiz (Paris: Adrien-Maisonneuve, 1953), 281.

. Ibn °Asakir, Ta’rikh madinat Dimashq (Damascus: Dar al-Fikr, 2000), 53:137; al-Tawhidi,

al-Basa®ir wa-l-dhakha’ir, ed. Wadad al-Qadi (Beirut: Dar Sadir, 1988), 4:41; Ibn al-Jawz,

K. al-Hamqa wa-l-mughaffalin (Beirut: Dar al-Afaq al-Jadid, n.d.), 77, 93. It may be Fazira
b. *Imran b. Malik b. Bilal, from Banii al-Jin b. Anmar. See Ibn Durayd, al-Ishtigaq, ed. °Abd

~al-Salim Muhammad Harlin (Cairo: Maktabat al-Khanji, n.d.), 497.

- Al-Qadi “Iyad, Tartib al-madarik wa-tagrib al-masalik li-ma‘rifat a‘lam madhhab Malik, ed.

Ahmad Bakir Mahmid (Beirut-Tripoli: Dar Maktabat al-Hayat-Dar Maktabat al-Fikr, 1967),

1:558. He was in office at the time when Yahya b. Aktham was qadi of Basra: Ton Hajar regards him

‘as one of his amins. See Ibn Hajar, Lisan al-mizdan (Beirut: Mu’assasat al-A°lami, 1986), 1:352.

;. ~Waki®, Akhbar al-qudat, 2:175.

. Al-Dhahabi, Ta’rikh al-islam, ed. “Umar °Abd al-Salam Tadmuri (Beirut: Dar al-Kitab al-°Arabi,

1987), 20:383. Al-Dhahabi speaks of “al-Riyasatayn” (nickname of al-Fadl b. Sahl, who died long

(Notes continued overleaf)
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Judges sitting in mazalim courts (cont.)

before Ibn Qutayba was born), but he probably means “[Dhai] 1-Wizaratayn”, which was the nick-
name of the vizier Sa%id b. Makhlad. See al-Zirikli, ai-A“lam (Beirut: Dar al-*Tlm li-l-Malayin,
1997), 3:187. See also EI2, s.v. Ibn Kutayba, 3:844-5 (G. Lecomte).
8. Waki®, Akhbar al-qudat, 3:124.
9. al-Mizzi, Tahdhib al-kamal, ed. Bashshar *Awwad Ma°rif (Beirut: Muassasat al-Risala, 1980),
6:275.
© 10. 'Waki®, Akhbar al-qudat, 2:173-4.
11, 1bid., 3:290; al-Khatib, Ta’rikh Baghdad, ed. Mustafa ®Abd al-Qadir “Ata (Beirut: Dar al-Kutub
i al-*Iimiyya, 1997), 10:74; Ibn °Asakir, Ta’rikh madinat Dimashgq, 32:379.
12. Al-Khatib, Ta’rikh Baghdad, 4:284.
13. Ibn °Asakir, Ta’rikh madinat Dimashg, 67:224.
14. Ibid., 64:117 .
15. Ibn Hajar, Raf® al-isr “an qudar Misr, ed. °Ali Muhammad *Umar (Cairo: Maktabat al-Khanji,
1998), 388 (tr. M. Tillier, Vies des cadis de Misr (Cairo: IFAO, 2002), 79).
16. Al-Kindi, Akhbar qudar Misr, in K. al-Wulat wa-kitab al-qudat, ed. R. Guest (Leiden: Brill,
: "1912), 432-3; Ibn Hajar, Raf* al-isr, 267.
17. Al-Kindi, Akhbar qudatr Misr, 189; Waki®, Akhbar al-qudat, 3:280; al-Qadi °Iyad, Tartib
al-madarik, 2:558; Tillier, Vies des cadis, 39.
18. Al-Kindi, Akhbar qudat Misr, 441; Ibn Hajar, Raf* al-isr, 299, 360.
19. Al-Kindi, Akhbar qudat Misr, 198.
20. Ibn Hajar, Raf* al-isr, 383 (tr. Tillier, Vies des cadis, 72).
21. Ibn Hajar, Raf* al-isr, 384 (tr. Tillier, Vies des cadis, 74).
22. Tbn Burd, in al-Kindi, Akhbar qudat Misr, 480.
23. Tbid., 480-1.
24. Ibn Hajar, Raf* al-isr, 326 (tr. Tillier, Vies des cadis, 133).
25. Ibn Hajar, Raf* al-isr, 56 (tr. Tillier, Vies des cadis, 158). He claimed the title of gadi — officially
assigned to al-Kishshi — but major witnesses refused to call him so.
26. Tbn Hajar, Raf® al-isr, 198 (tr. Tillier, Vies des cadis, 165).
27. Ibn Hajar, Raf* al-isr, 199, 329 (tr. Tillier, Vies des cadis, 179)..

comes from a dialogue between the gadi and the caliph al-Mahdj, pieced
together by Waki®, in which the gadi explained, “I received a letter from
the Commander of Believers, who ordered me to investigate unjust acts
(mazalim) committed against the people of Basra, to listen to their trustees
(nugaba®) and to write him back to inform him of the facts I established.
. That is what I did.”® A few decades later, Ahmad b. Riyah appears to
be formally vested with the role, but once again, Waki® says that it was
entrusted to him only in the aftermath of his appointment as a gadr. His
role in the magalim also suggests that he was assigned the responsibility as
a subsidiary duty.!? In the Iragi amsar, at least, the mazalim probably did
not constitute a permanent institution. They were not, it seems, full-time
functions,!! but rather, temporary mandates, possibly assigned to gadrs by
the governing power, perhaps in the event of a crisis or particularly deli-
cate matters. To entrust a gadt with the task of “redressing wrongs”, was
indeed a way for the caliph to reinforce his delegate’s authority against
high-ranking public figures who could not otherwise — under normal cir-
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cumstances — be summoned to hearings.'? But if a gadi could take respon-
bility for mazalim justice in addition to his regular duties, why were the
two institutions so often separated? Calling on a sahib al-mazalim who
d not hold gadi functions at the same time usually signaled a strategy to
sert one power at the expense of the other.

INSTRUMENT OF CENTRAL AUTHORITY

the early Abbasid era, the institution of mazalim was regularly used by
caliphate as a means to affirm (or reaffirm) authority. In the Iraqi amsar,
hab al-magzalim were appointed mainly in times of crisis. Initially, the
mazalim may have helped legitimize new powers. In southern Iraq, landed
roperty seemed to be deeply affected by the revolution: the land of the
arwanids, in particular, was confiscated and redistributed to °Abbasid
amily members.!® Land claims were countless in the following years — as
ome tried to take possession of land while others protested against expro-
ations that they considered to be unfair — and the establishment of local
mazalim courts therefore likely gave the dynasty the means to control
content and tensions which might fuel rebellion. According to Waki®,
e governor of Kiifa, °Isa b. Musa, appointed °Abd Allah b. Shubruma to
he town mazalim court, while he assigned judicial responsibilities to Ibn
bi Layla.!* According to Ibn Qutayba, however, Ibn Shubruma’s juris-
iction extended primarily to the sawad of this misr (i.e. the surrounding
untryside), and he acted in al-Manstir’s name.!> Yet, Ibn Sa°d considers
at the governor entrusted him with gada’ ard al-kharaj.'® Such a strange
isdiction appears to be unique in the history of Iraq; it implies that Ibn
hubruma was in charge of dealing with specific rural conflicts at that
me. A little later, in Basra, the caliph al-Mahdr assigned magzalim duties
‘the gadi “Ubayd Allah b. al-Hasan al-°Anbari (in office from 156/773
y.ca 166/782-3'7). This role is also mentioned in a rural context: under
he caliph’s mandate, the gadi may have rendered several decisions on the
tatus of nearby land parcels.'®

What is more, the appointment of a sahib al-mazalim made it possible
r the caliphate to reinstate its authority when confronted with a gadr’s
cessive autonomy or noncompliance with the official ideology of the
tuling power. After defying al-Mahdi’s instructions, “Ubayd Alldh b.
Jasan was himself subjected to magzalim procedures. Summoned on
peal by a plaintiff, al-Mahdi ordered the “@mil of Basra to call a meeting
the local fugaha’ to look into one of his decisions.!® The gadi’s excessive
dependence and charismatic personality left their mark on Basra’s
emory,?® and it is no coincidence that a sahib al-mazalim was appointed
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at the end of his office or early during the next one. It was to replace the
image of an uncooperative justice system with one that was more depend-
ent on central power. His successor, Fazara b. “Imran, is remembered as an
idiot,2! which may reflect the fact that public opinion understood the politi-
cal stakes of such a rearrangement and proceeded to discredit him.

This interpretation is confirmed by several events during the mihna.

-The period of inquisition was particularly critical for gadrs, who had to
adhere to the official dogma of the creation of the Qur°an. The caliph, in
an effort to restore his authority, weakened by the traditionalist move-
ment, was determined to affirm his control over the judicial system and
 through it, over the whole of society?”. The mazalim played an important
role in the struggle for authority. The judicial system in Damascus was
‘at one time neglected, to the benefit of the mazalim institution. Under
al-MuCtasim (r. 218-27/833-42), the gadi Muhammad b. Yahya b. Hamza
was dismissed, but he was not replaced by another gadi until the arrival
of al-Mutawakkil. Instead, the chief gadi, Ahmad b. Abi Du’ad - head of
the mihna — appointed two sahib al-mazalim successively, Abl Muslim
‘al-Nat°i and Yahya b. al-Hasan al-Tabarani.*® According to al-Dhahabi,
al-Ma®miin had ordered the governor of Damascus to impose the mihna
on the gadi Muhammad b. Yahya; the latter had acknowledged the dogma
of the created Qur°an and agreed to put his shuhiid to the test. But he was
also actively involved in tribal rivalries between Yamanis and Qaysis
in Damascus and surrounding areas, and was biased in his handling of
justice.2 On the other hand, despite his acknowledgment of the created
Qur?an, there may be reason to believe that he was closer to traditional-
ist circles than it seemed. He was indeed known as a traditionist*®> and
his father, who had long held judicial functions in Damascus before him,
was also a well-known muhaddith, a disciple of al-Awza°i and Makhal.®
Indeed, the mihna affected mostly scholars who were part of this move-
ment. He may have acknowledged the doctrine in order to retain his domi-
nant political position; since the civil war, the ashraf in Damascus had
reached a high level of local autonomy and, from 213/828, al-Mu‘tasim
(heir apparent and later caliph) strove to restore central authority in the
territory.?” Replacing a gadi suspected of disloyalty by a sahib al-mazalim
under the direct control of the caliphate was a convenient tool to imple-
ment his policy.

The mazalim institution also contributed to the restoration of central
authority in Fustat. It began to develop after the fourth fitna, when Egypt
acquired de facto autonomy. In 211/826, the judicial system was first

- suspended for two years. The gadi Ibrahim b. al-Jarrah, appointed in the
midst of the civil war, aroused the wrath of the amir °Abd Allah b. Tahir,

48

THE MAZALIM JURISDICTION UNDER THE “ABBASIDS

who had come to bring peace to Egypt on behalf of the caliph. The letter
of surrender he had written on behalf the rebel governor “Ubayd Allah
b. al-Sari was too forceful for the Tahirid amir, whom the letter bade to
swear that he would divorce his wife and free his slaves if he broke the
safe conduct he had granted “Ubayd Allah. Ibrahim b. al-Jarrih was dis-
missed, but not replaced: instead °Abd Allah b. Tahir appointed a mazalim
Judge in the person of °Attaf b. Ghazwan.?® As it had done in Damascus,
‘the gadis’ justice system vanished, just before the beginning of the mihna,
215/830. Once again, the judicial system was a danger for the caliphate.
The gadi Ibn al-Munkadir, who was close to the ashab al-hadith and early
ists, was indeed influenced by a group of “siifiyya” who “commanded
right and forbade wrong”, to the point that he dared to write al-Ma’miin
o protest against the appointment of Abi Ishaq al-Mu‘tasim as governor
of Egypt.?? It was more than the ruling power was willing to bear: Ibn al-
Munkadir was dismissed, imprisoned and exiled to Iraq, and the judicial
system — whose unreliability was gradually confirmed — was suspended,
to be replaced by the sole mazalim — held on behalf of the governor by
Muhammad b. °Abbad. Evidently, such ‘political’ justice, symbolically
chestrated by the sovereign, was neither popular, nor universally consid-
ered as legitimate: when he took office in 217/832, Hariin b. *Abd Allah
al-Zuhri revoked many of the judgments that Ibn *Abbad had rendered.3°

THE MAZALIM AND PROVINCIAL AUTONOMY

The powers that emerged following al-Mutawakkil’s caliphate also used
the mazalim to impose their authority. At the central level, al-Muwaffaq
oreshadowed a transfer of power to the amir al-umara®, and then to
the Sultans. In the wake of a serious crisis in Samarra®, he took control
f his brother, the caliph al-Mu‘tamid (r. 256-79/870-92). For several
decades, the appointment of the empire’s gadis clearly depended upon
he caliphate. But the dangerous Zanj revolt, which ravaged the south
f Iraq from 255/869, prompted the regent to intervene directly in the
udicial system.?! Shortly before the takeover of the city by the rebels
n 257/871,%* the renowned polygraph Ibn Qutayba was appointed sahib
al-mazalim in Basra. He was not selected by the caliphal administration
but by the office of al-Muwaffaq, who had his own secretaries — including
a‘id b. Makhlad, who almost certainly encouraged the appointment.3?
The objective was to strengthen the central authority — represented by al-
Muwaffaq — to face up to growing unrest in the central territories.

The mazalim, however, represented primarily the autonomy of pro-
incial powers. When Ibn Tultn settled in Egypt, a gadi appointed by the
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caliphate, Bakkar b. Qutayba, was already in power. The amir imposed
his autonomy de facto, but never attempted to dismiss him, even at the
end of his reign, when it became obvious that the gadi would not confer
upon him the legitimacy that he needed. He had him imprisoned, but did
not officially relieve him of his judicial duties; he simply ordered him
to delegate his duties to a vicar.** Justice was an essential component of
the ruling power, and Ibn Tilin developed the mazalim into a compet-
ing judicial institution: he frequently presided over hearings, to the point
where the people of Fustat completely gave up on Bakkar, who, they
said, would doze off out of boredom during court sessions.* In earlier
times, the mazalim alternative had been a reminder of the primacy of
the caliph’s justice; now the institution symbolized the supremacy of the
amir’s justice. Under Khumarawayh, who succeeded Ibn Tultin, it was
no longer necessary for the ordinary judicial system to compete with
the mazalim: for seven years, no qadi was assigned by the caliphate in
Egypt; only a sahib al-mazalim (Muhammad b. “Abda) was appointed by
Khumarawayh. When the war between the latter and al-Muwaffaq came
to an end,® ordinary judgeship was given to Muhammad b. °Abda, whose
position was officially recognized by the caliphate.’” Now in the hands of
a single man, the ordinary judgeship and the magalim became the expres-
sion of the autonomous Tiilinid power. The mazalim also contributed to
maintaining their authority in Syria: a sahib al-mazalim, ° Abd (or “Ubayd)
Allzh b. al-Fath, was sent to Damascus following an episode of civil dis-
order.?® The city’s governor, Sa°d al-A°sar (or al-Aysar), winner of the
Battle-of the Mills,?® had been assassinated in 273/886-7 or 275/888-9
by Khumarawayh (personally, some say) for having criticized him. The
population of Damascus, however, were very attached to their governor
and they immediately responded by revolting.*0 It was thought that the
appointment of a sahib al-mazalim alongside the gadi Abu Zur®a — who
was devoted to the Tiliinids — would help solve the crisis. Ultimately,
the mazalim helped the Tullifids maintain a semblance of justice while
their power was failing. After Jaysh b. Khumarawayh was deposed in
283/896,4! a civil war forced the gddi Muhammad b. °Abda to go into
hiding and the judgeship was vacant for a few months.*? The Talanids
therefore temporarily entrusted the magalim to a Turk, Ibn Tughan.

The governor, Muhammad b. Sulayman, reappointed Muhammad
b. °Abda when the °Abbasid power was restored in 292/905 in Egypt, pos-
sibly in an effort to facilitate the transition between the two regimes and
allow defendants to be judged by someone they knew.** But here sources
cease to mention the magalim, a sign that they no longer played an essential
role. It was not until the Ikhshidids came to power that the mazalim came
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k into the spotlight: from 324/936 to 327/939, al-TIkhshid entrusted
m to a renowned jurist, Ibn al-Haddad, while al-Husayn b. Abi Zur‘a
n charge of the ordinary judgeship. This twofold justice system was,
many respects, reminiscent of Ibn Tulun’s policy. The gadr was for-
Iy appointed by one of the leading gadis in Baghdad** and he reported
the caliphate. By restoring the mazalim in his own name, al-Ikhshid
preparing for new Egyptian autonomy. The following verse is part
a poem distributed with the plaintiffs’ petitions at Ibn al-Haddad’s
ing: “You exercised power without any official appointment, and you
dered your decision without any deed!”*> A number of people in Fustat
lerstood the scheme and blamed the jurist for his contribution to an
timate activity.

The two-party judicial scheme was subsequently repeated several
es. In 331/943, °Atiq b. al-Hasan was entrusted with the magalim,
ile al-Kishshi was supposed to practice “ordinary justice”. Though the
cumstances of their assignments remain rather obscure, it is likely that,
again, al-Ikhshid tried to compete with a justice System reporting to
adi in Baghdad.*® Under Kafiir, the relationship between the ordinary
‘magalim courts seemed to function as it had under Khumarawayh
rly a century earlier: in 340/951, the governor became the only person
e to appoint gadis in Fustat.*’ He was therefore able to entrust the
geship and the mazalim to a single man, *Abd Allah b. Muhammad b.
I-Khasib: from then on, justice came only from the amir. When, a few
ears later, Kaftir began to render judgments on his own — thus taking
way the mazalim duties from his gadi, Abii Tahir al-Dhuhli — the power
truggle with Baghdad was no longer an issue: Abd Tahir, a prominent
arist from Basra, had basically been imposed on the amir by the notables
p Fustat. Just as Ibn Taltn had done, Kafiir referred most plaintiffs to
mazalim and kept the upper hand on justice.*®* When they arrived in
igypt, the Fatimids did not change the system. They sensed that it would
e dangerous to revoke the popular Abt Tahir al-Dhuhli, but on the other
and, the Isma°ili caliphate could not apply only Sunni justice; therefore,
}-Mu‘izz named a sahib al-mazalim to practice justice according to the
a‘1li doctrine. He competed so well with the gadr that many profes-
nal witnesses left Abii Tahir and joined him, and he soon pretended to
he title of “gadt of Misr and Alexandria”. %’

To the population, justice was the most concrete image of a regime
hat they usually had little contact with. As a result of their established
iowledge and their role in the ‘Islamic’ management in the city, gadrs
vere a powerful instrument of political legitimization, but they were dif-
ult to control. The freedom of practice claimed by some was a threat to
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the interests and even to the authority of their principals. Furthermore, in
the second half of the 3rd/9th century, following the development of pro-
vincial autonomy, the judicature became subject to competition between
the caliphate and the governors. Different powers used the mazalim tg get
around the ordinary judgeship when they could not control it: sometimes
entrusted to the gadr as lesser duties, the mazalim could become important
when the rulers wanted to remind everyone that justice ultimately came
from them - thus proclaiming their sovereignty. Despite the importance
of the sahib al-mazalim, sources are relatively silent on the subject:
al-Kindi mentions them in his biographies of ordinary gadis but never
describes them individually. The few paragraphs dedicated to some sahibs
al-mazalim by Ibn Hajar are insignificant compared to those he wrote
about gadis.”® The authors’ deliberate oversight may reflect an intention
to minimize the weight of a ‘political justice’ that biographers considered
to be illegitimate.

Qadis as instruments and victims of state violence

JUDGESHIP AS A POLITICAL TOOL

Major political strategies hid behind both the exercise of appointing
mazalim to provinces and the relationship they maintained with the
ordinary judgeship. The careers of individual gadis and the importance
given to them in the sovereign justice of magdalim are proof of the sta.ke.s
at hand. In the aftermath of the °Abbasid revolution, gadis became privi-
leged instruments of the regime. The popular recognition they enjoyed
as scholars and judges helped strengthen the dynasty, especially at times
when political affairs hurt the ideal of justice on which relied the dypas-
ty’s legitimacy. A number of caliphs in the early *Abbasid era pres1ded
over mazdlim courts themselves and received their subjects’ complaints.
Even if al-Rashid delegated mdzalim duties to the Barmakids Yahya and
Ja°far’! for a while, caliphal justice was generally entrusted to gadrs.
Al-Hasan b. ‘Umara, gadi of Baghdad, also acted as a mazalim judge
for al-Mansiir.”> Under al-Amin, Muhammad b. °Abd Allah al-Ansari
was assigned to the position in 193/809, shortly after he had practiced as
an ordinary judge in Basra.’? During the mihna, the chief gadi, Ahmad
b. Abi Duad, was also entrusted with the mazalim® before his son Abil
1-Walid*> then Yahya b. Aktham succeeded him.*¢ In the late 3rd and
early 4th centuries, while magalim were more and more in the hands
of the vizierate, they were still entrusted to a number of gadis: Yisuf
b. Ya°qub was appointed in 277/890-1, while practicing officially as
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a judge in Basra,”” and Ab@ “Umar, gads of al-Shargiyya and °Askar
1-Mahdi, was appointed in 306/918-19.58

The sahib al-mazalim’s role was more bureaucratic than the qadr’s.
iffering from the rules of ordinary hearings, the presence of both
arties was not required in the mazalim court, and the plaintiff gener-
ly handed in a written petition (rug‘a or gissa) which had already been
processed by the administration®. This explains why many of the early
azalim judges had no other experience in law. Under al-Mahdi, some
ere administrators, such as the mawla Sallam®® or “Umar b. Mutraf,
ho was also responsible for the diwan al-kharaj.5! They may even have
ritten answers to petitions for minor cases. When cases were more
rious however, they only examined them before handing them over
the caliph or a gadi for judgment. When an ordinary individual filed
4 complaint against one of al-Mahdi’s wakils, Sallam did no more than
ng the request to the caliph, who in turn handed it over to one of the
0 qadis of °Askar al-Mahdi, °Afiya b. Yazid and Ibn “Ulatha.®® Qadss
ere the image of justice, and the caliphate therefore relied on them as
uch as possible.
The mere act of assigning gadis to magzalim courts was a form of
anipulation — showing that the sovereign’s justice and God’s “decree”
ada’) were one and the same — yet some qadis were used even without
ving been officially entrusted with mazalim duties. Many times, it was
in the interests of the state to eliminate existing or potential opponents.
‘While many of them spent their lives in the caliphs’ jails, without any
form of trial, it was important that the law appear to be respected. It was
therefore sometimes preferable to have opponents tried and convicted
-regular gadis. Al-Mansiir arrested large numbers of °Alids, whose
bellious intentions he feared,®® but things were more complicated
ien the suspect was a high-ranking official. In 155/772, suspecting the
sanid governor of Medina, al-Hasan b. Zayd, of preparing a riot, the
caliph ordered °Ubayd Alldh b. Muhammad b. Safwan al-Jumahi, gadi
Baghdad, to bring him to trial. The governor was accused of dualistic
igious beliefs when a plaintiff claimed that he believed in “a heavenly
d and an earthly one”, the latter of whom had vested him with the
iphate.®* Although it cannot be formally proven, the prosecution may
ve been entirely fabricated, since political trials were such common
ractice at that time. As an example, “‘Abd Allah b. Marwan, one of
he last heirs to the Umayyad dynasty,’5 was in hiding in Yemen when
overnor Nasr b. Muhammad b. al-Ash®ath had him captured and sent to
Mansiir.5 Al-Mahdi first intended to bring him to Syria and force him
officially relinquish his position of heir apparent — and therefore his
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claim to the caliphate — but it was feared that the local Syrian population
would support him.%” Instead, he chose to eliminate him under the guise
of legality. The caliph organized a trial presided over by the gadi ®Afiya
b. Yazid.®® An individual named °Amr b. Sahla al-AshCari accused *Abd
Allah b. Marwan of killing his father. Al-Mahdi had no doubt that the
lex talionis would be applied against the culprit, in keeping with the law.
" But the trial took an unexpected turn when an ordinary citizen came at
the last moment before the gadi and confessed the murder.® °Abd Allah
b. Marwan could no longer be convicted, so al-Mahdi had him bound
and shackled and sent to the Mutbaq prison, where he eventually died.”
Justice was not the primary objective of this trial — the man'whose confes-
sion should have resulted in a conviction was acquitted because, it was
said, he had acted by order of Marwan II, the last Umayyad caliph. The
trial had served as legal background to a political maneuver.
~ Assignments to the mazalim were also a way of organizing politi-
cal trials. The best example is the complaint investigated by Ahmad b.
Riyah, gadi of Basra from 223/837 to 239/853, against the governor,
Ja°far b. al-Qasim.”! The people of Basra objected to his violent temper
and numerous abuses.”” The gadi was entrusted with the magalim™ and
when the amir was relieved of his duties he had to stand trial. The gadi
did not organize a big trial; he simply reopened the governor’s file each
-time a complaint was lodged against him in ordinary court. The governor
was summoned to appear before the court on a daily basis, to avoid the
trouble of having to be fetched at each accusation. In fact, the man ended
‘up waiting in a corner of the mosque to be called to face his accusers.
This type of trial was very humiliating. The deposed amir was perma-
nently exposed to the public eye, including the lowest classes of society.”
Were Jafar b. al-Qasim’s crimes against his own people serious enough
to warrant such a procedure? Possibly. But other governors were just
as guilty, yet they were not forced to endure such disgrace. The caliph
“al-Withiq actually had other reasons to dismiss and humiliate the gover-
nor. Ja*far b. al-Qasim was indeed guilty of a much more serious political
“crime: he had composed a hija’ about al-Withiq, in which he had actually
claimed the caliphate for himself.”> Al-Wathiq, who was perhaps the most
zealous disciple of the mihna,’® could not let that go unpunished. It is no
coincidence that the magalim institution officially served that purpose:
the gadi was used symbolically to remind everyone of the limits of the
caliph’s tolerance.
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QADIS APPEARING BEFORE THE MAZALIM COURTS

“While gadis were the instruments of violence justified by reason of state,
their reliability and cooperation were becoming increasingly uncertain. At
the beginning of the 3rd/9th century, the intellectual and religious author-
ty claimed by the ahl al-hadith, as well as the written law established
y the emerging madhhabs, made it easier for many of them to claim
‘more freedom from their principals. During the mihna, gadis were both
romoters of the official doctrine and prime suspects of insubordination.
By establishing the judgeship as the crux of the caliphal policy, govern-
g powers ran the risk of strengthening the gadis’ authority at their own
pense. Should the gadrs be given too much freedom with regard to the
fogma, the fragile attempt to preserve the caliphate’s authority would
be destroyed from within. The mazalim were therefore positioned as a
competing institution, in an effort to isolate the gadis when necessary (see
ibove). Indeed, several people tried in mazalim courts were gadrs.

Qadis usually went through special indictmenf procedures called
gama li-lI-nas, where individuals were ordered by the sovereign to appear
‘before the crowd, even when no complaint had been lodged against them.
In this way, their trial was made public — the sitting judge could be the
sovereign, a governor, a delegate to the mazalim or a gadi — and anyone

~who wished to complain was invited to come forward and file suit against
~the accused.”” Although sources do not always clearly associate igama
di-lI-nas with mazalim courts, their common characteristics — ex officio

actions, trials held by order of political authorities, formal accusations
of high-ranking officials — clearly reveal that both were expressions of a
single sovereign justice. The procedure was already in use at the end of the
2nd/8th century, when the gadi of Fustat, °Abd al-Malik b. Muhammad
al-Hazmi (170-74/786-9178), was the object of a damning report from the
local sahib al-barid, infuriated at the gadri’s refusal to let him intercede
on behalf of a plaintiff. Hartn al-Rashid therefore ordered the Egyptian
governor to have him publicly displayed to a vindictive crowd (an yigifa
I-Hazmi li-I-nas)™ Saved by the favor of a cheering crowd, the gadi,
however, was forced to resign.®’ This type of public display was also
used during the mihna and during the ‘purge’ that followed. As early as
214/829, the gadr of Fustat, “Isa b. al-Munkadir, was subjected to this
type of procedure by order of the governor, Abu Ishaq al-Mu‘tasim,
who blamed him for his close contacts with traditionalist groups and
his opposition to al-Ma°miin’s policy. People came in great numbers to
lodge complaints against the gadi, who was jailed and replaced by a sahib
al-mazalim — perhaps the very judge who sat at his trial.3! At the end of the
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mihna, the gadi of al-Shargiyya (al-Karkh district court in Baghdad), °Abd
Alldh b. Muhammad al-Khalanji, was also forced to face the crowd by
his successor. A disciple of Ibn Abi Du’ad, he had distinguished himself
by his steadfastness during the mikna, going as far as to pronounce the
divorce of a woman whose husband refused the doctrine of the created
Qur°an.82 This igama li-I-nas aimed to help calm the crowds and symboli-
cally marked the end of the inquisition.

Two examples show how gadrs’ trials at the mazalim could appear as a
simulacrum of justice serving the state. At the beginning of al-Mu‘tasim’s
reign,-an individual accused the gadi of Basra, °Isa b. Aban, of physi-
cally mistreating him during the hearing, to the point where he lost his
eyesight. He appealed to the caliph, who ordered the fagih “Ubayd Allah
b. Muhammad b. ®A°isha to look into the complaint — and hold de facto
a one-time mazalim court. The hearing took place at the Great Mosque,
in front of a large crowd, and °Isa b. Aban succeeded in turning the situ-
ation to his advantage. He began by stating his requirements: he would
only appear in the presence of both the governor and local sahib al-barid.
Taking advantage of the crowd’s rush into the mosque, he made everyone
wait and came in discreetly through the muezzins’ entrance, in an effort
to set himself apart from ordinary defendants. Eventually, the presid-
ing fagih made the mistake of sitting on an ordinary seat in the mosque,
instead of sitting next to the column (sariya) traditionally reserved for
qadis; °Isa b. Aban did not miss the opportunity to declare ironically that
he should change places if he had indeed been appointed as a judge. In
short, thie gadi demonstrated publicly that he was the only real judge, and
the procedure came to a dead end.®> Was it a coincidence? “Isa b. Aban
was a Hanafite, close to the ruling power and Mu‘tazilite circles, 8 and,
with the mihna in progress, al-Mu°tasim was not really eager to see him
convicted. Not only did the governor of Basra and the sahib al-barid
come to the hearing, but their secretaries recorded all verbal exchanges:
political pressure was such that the inexperienced fagih temporarily
appointed as a sahib al-mazalim could not examine the case properly.
The trial was staged to demonstrate the piousness and justice of the
central power. The second example is that of Bakkar b. Qutayba, gadi of
Fustat in the second half of the 3rd/9th century. Infuriated by the gadi’s
refusal to lay a curse on the regent al-Muwaffaq as he had requested, Ibn
Talin ordered him to appear before the mazalim (agamahu li-I-nas),*
and offered the people of Fustat an opportunity to challenge some of the
" qadi’s decisions. Although he defended himself admirably and no formal
charges could be made against him, he was assigned to house arrest until
the amir’s death.%
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THE QADI’S WORD

The igama li-I-nas procedure used against dissident géddis is reminiscent
f the tashhir used against people convicted of perjury.?” The main objec-
ive of these humiliating episodes of ignominious parading or public
xposure to vindictive crowds was to ruin a person’s reputation.’® Such
rocedures may have echoed the warning attributed by Islamic tradition
o the caliph ‘Umar in his famous letter to Abti Miisa al-Ashari: “He
who tries to embellish himself in the eyes of men, though Allah knows
is not, Allah shall tear his veil (hataka lah sitrahu) and reveal his
ctions (abda fi‘lahu).” These words may have been said with regards to
dishonest gadi.% His public exposure was specifically intended to “tear
ff his veil” and damage his status of “mastiir”, defined as a respectable
‘man whose life is “hidden” from the public eye.9° The procedure took on
special meaning during the mihna, when gadis themselves were used to
arm the reputation of opponents to the doctrine of the created Qur°an,
who were excluded from ‘addla. The goal of the mihna was to discredit
eir word, and consequently weaken their influence.”! A gadi’s words
vere very significant, due to the performative nature of his judgments. The
ma li-l-nas therefore publicly disallowed those gadis likely to openly
oppose the regime. Bakkar b. Qutayba’s trial is a prime example. His
opposition to Ibn Tiiliin and his refusal to lay curse on al-Muwaffaq could
only be curtailed by an episode of public humiliation that would symboli-
cally discredit his statements.

The support of the gadi was necessary, but it was a double-edged
sword. The authority conferred upon him by the people could under-
mine the ruling power. The intimidating aspect of gadis came from the
performative and binding nature of their judgments, which were very
difficult to reverse. Much diplomacy was needed to take advantage of
the gadis’ position and, at the same time, remain flexible enough to
prevent the negative effects of their authority and challenge or ignore
it. The safest way to deal with gadis was to ask them for fatwas — only
advice - rather than final and binding judgments. The presence of gadis
at mazalim hearings that they did not preside over goes back a long time.
In the second half of the 2nd/8th century, al-Mahdi held court in the
presence of gadrs, supposedly conferring more legitimacy on his deci-
sions.”> Al-Ma’miin also sat in the presence of his chief gadi, Yahya b.
Aktham.*® But it was not until the beginning of the 4th/10th century that
this — merely advisory — method of legitimizing decisions became wide-
spread in magzalim courts. Since the latter part of the 3rd/9th century, the
mazalim had been more and more entrusted to viziers.** Qadis, however,
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never ceased to play a key role, as they were the only experts in law
and justice who could confer some legitimacy on the viziers’ decisions.
A qadt’s words were more flexible when he acted as a mufif in trials
directly presided over by political authorities; when contrary to the inter-
ests of the ruling power, his advice was rejected; when favorable, it was
regarded as decisive.

* Such manipulative practices existed as early as the 3rd/9th century.
In 231/846, al-Wathiq had the traditionalist al-Khuza‘i executed, as
advised by “Abd al-Rahman b. Ishaq al-Dabbi, gadr of West Baghdad,
and in spite of the chief gadi Ahmad b. Abi Du’ad’s reservations.” The
best example, however, is that of al-Hallaj. Tried once for his religious
views and his involvement with various dissident groups, his case was
reopened in 309/922 by Hamid b. °Abbas, vizier of al-Mugqtadir.”® The
second trial appeared in every way as a political trial. It was the result of
a conflict, within the civil administration, between the current vizier and

- his predecessor, °Ali b. °Isa, who opposed Hamid b. “Abbas’ tax policies,

among other things. Al-Hallaj’s conviction was a way to discredit “Ali b.
Isa, a protector of the well-known mystic.”” Yet, to be seen as fair, the
judgment had to be based on the counsel of a recognized gadi. At first,
Abit Ja‘far Ahmad b. Ishaq b. al-Buhliil al-Taniikhi (the Hanafi gadr of
Madinat al-Mansiir) was asked to cooperate: the vizier asked him to issue
a farwa against the accused but he refused to do so, on the grounds that no
legal evidence of his guilt had been provided.”® So the vizier turned to the
Maliki Abii *Umar (gadi of al-Sharqgiyya and East Baghdad), who agreed
to speak in favor of al-Hallaj’s death sentence.” By reducing the gadito a
mere adviser — whose opinion was easily manipulated — rulers again used
the legal system to serve their policies.

During the reign of al-Mugqtadir one more gdadi, Abi *“Umar, continued
to practice magalim justice for a while, in 306/918-19. His role in the insti-
tution was limited, however, since that same year the gahramana Thaml
was also appointed to the mazalim court and held hearings at al-Rusafa.
Like the viziers who were now frequently entrusted with such duties, she
sat surrounded by fugaha’ and gadis.'® The role of mufii played in the
mazalim courts by some gddis may have increased their independence by
lessening the influence of their dictates; since their individual opposition
to ongoing political schemes was always subject to being offset by another
fatwa, they incurred fewer sanctions than their predecessors. In 311/923
the vizier Abu 1-Hasan b. al-Furat summoned the gadis Abi “Umar and
Abii Ja°far al-Taniikhi to attend the prosecution hearing against his prede-
cessor, °Ali b. °Isa, whom he accused of conspiring with the Carmathians.
But the vizier’s arguments were too weak and the two gadis refused to

58

THE MAZALIM JURISDICTION UNDER THE °ABBASIDS

write the requested farwas.!?! Despite such occasional setbacks, the ruling
authorities never ceased to instrumentalize gadis’ statements during politi-
cal trials. In 326/938, the fatwa given by the chief gadi, Abi 1-Husayn
‘Umar b. Abi ‘Umar, made it possible for the amir al-umara®, Ibn Ra°iq,
to eliminate Ibn Mugla, the last of the leading °Abbasid viziers: the gadi’s
legal opinion was enough to justify punishing the vizier-calligrapher,
hose hand was cut off.1%

As the highest body representing sovereign justice, the mazalim were
intended as an essential tool for the legitimation of the °Abbasid dynasty,
‘whose “revolution” could only be justified by a concern for the restoration
justice, viewed as flouted by the Umayyads. It should not be doubted
that they most often accomplished the purpose of “rectifying prejudices”.
e institution’s ideological facade, however, also served to hide some
forms of state violence. On the symbolic level, the institution contributed
n affirmation of a sovereign authority within provincial jurisdictions.
e caliphate used the courts to resist the aspiration to independence of
some gads, especially in the first half of the 3rd/9th century; controlled
by the local authorities, the courts later contributed to the enfranchisement
of autonomous dynasties such as those of the Tultinids or the Ikhshidids.
Their role in the affirmation or maintenance of a political order made the
mazalim a privileged instrument of coercion and physical violence insofar
as they represented a political justice guided by the immediate interests of
the rulers or the state.

Such state violence takes on its full meaning only in light of the
¢ Abbasid court system as a whole, and the justice of the gadrs in particu-
lar. To consider mazalim justice as ‘secular’ as opposed to the ‘religious’
justice of the gadis'® would be inconsistent with that time. Not only did
the caliph’s justice appear as religious,'® but the dialectical relation-
ship between the regular judgeship and mazalim reflects as much their
complementarities as their interchangeability. For the authorities, only
the close association of the gadis with the mazalim courts could remove
suspicions of political bias and vest their judgments with legitimacy,
which is why gadis were repeatedly trusted with temporary or standing
magzalim mandates.

. On the other hand, the gadis’ submissiveness was sometimes disturbed
by a sense of allegiance to higher values. If gadrs somehow failed to faith-
fully execute the sovereign will, the mazdlim could turn into a concurrent
jurisdiction capable of circumventing or temporarily superseding the
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normal judicial channels. The crisis of authority which shook the caliphate
at the beginning of the 3rd/9th century and the ensuing mihna even over-
turned the positions of several gadis, who appeared as defendants before
such tribunals and whose credibility was publicly denounced through
the igama li-lI-nas procedure. The example of the Egyptian gadi Ibn al-
Munkadir is perhaps the most significant: by joining a group of Séfiyya
who claimed to “command right and forbid wrong”, exercise authority
over the public domain and moralize the caliph, he agreed to challenge the
state monopoly on coercive force. Exposure of the gadi to the crowd was
not enough: a clear boundary between public and private spheres needed
to be reasserted. This was done by temporarily substituting the magalim
for the judiciary. In the second half of the 3rd/9th century, in the context
of a systematic codification of the figh and the emergence of madh-
habs, the instrumentalization of gadis by central authorities became too
random to ensure that they should continue to administer the sovereign’s
ultimate justice. The increased role played by the viziers with respect to
the magzalim was thus linked to more than a general strengthening of the
vizierate: increased attention by Sunni lawyers to judicial procedures, the
status of the gadis and their relationship to power consolidated the institu-
tion from within and made their instrumentalization much less predictable.
As the gadis’ authority was necessary to legitimize a violence which was,
in fact, nothing more than reasons of state, it was necessary to incorporate
them in another way in mazalim justice: the muf#i function, which permit-
ted the relativization of their authority, was the only one which offered the
degree of flexibility sought by the °Abbasid rulers. It is precisely because
the gadis began at that time to administer justice “toward and against
all”% that the post of judge in the mazalim durably escaped them.
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