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ABSTRACT 

 

Domestic Counter-Terrorism in a Global Context: A Comparison of Legal 

and Political Structures and Cultures in Canada and the United Kingdom’s 

Counter-Terrorism Policy-Making 

 

Daniel Alati, St. Anne’s College 

 

DPhil, Trinity 2014 

 

Although both Canada and the United Kingdom had experienced terrorism prior to the 

attacks that occurred in the United States on September 11, 2001, Roach has argued that 

the events of that day ‘produced a horrible natural experiment that allows us to compare 

how international institutions and different countries responded’. Arguably, the most 

significant international response post-9/11 was the United Nations Security Council 

Resolution 1373, which set a 90-day deadline for states to implement measures in 

accordance with the Resolution.  

 

Despite the fact that both Canada and the United Kingdom already had in place extensive 

provisions to deal with terrorism, both countries responded swiftly and  their legislative 

responses reflect the histories and legal, political and social cultures of each country. This 

thesis tests the hypothesis that national security remains a bastion of national sovereignty, 

despite the force of international legal instruments like UN Security Council Resolution 

1373 and, as such, the evolution of counter-terrorism policies in different jurisdictions is 

best analyzed and understood as a product of local institutional structures and cultures.  

 

To test this hypothesis, this thesis engages in comparative analyses of legal and political 

structures and cultures within Canada and the United Kingdom.  It analyses variations in 

the evolution of counter-terrorism policies in the two jurisdictions and explores the 

domestic reasons for them. In its analysis of security certificates and bail with 

recognizance/investigative hearings in Canada, and detention without trial, control orders 

and TPIMs in the UK, this thesis reveals how domestic structures and cultures, including 

the legal system, the relative stability of government, local human rights culture, and 

geopolitical relationships all influence how counter-terrorism measures evolve.  

  

 

  

(Word count: 80, 801) 

 



3 

TABLE OF CONTENTS 

 

CHAPTER ONE: INTRODUCTION........................................................ 13 

HYPOTHESIS, RESEARCH OBJECTIVES AND 

JUSTIFICATIONS ...................................................................................... 13 

Research Objectives and Selection of Jurisdictions ................................. 15 

Chapter Overview ........................................................................................ 20 

Methodology ................................................................................................. 21 

Justifications for Selection of Measures .................................................... 30 

Justification for Focus on Resolution 1373 ............................................... 32 

Conclusion .................................................................................................... 33 

CHAPTER TWO: LITERATURE REVIEW .......................................... 34 

PERESPECTIVES ON POST-9/11 COUNTER-TERRORISM 

MEASURES IN CANADA AND THE UNITED KINGDOM ................ 34 

Section One: Security Council Resolution 1373 and its Impact on 

Canada and the UK’s Post-9/11 Counter-Terrorism Legislation ........... 34 

Section Two: The Evolution of Security Certificates, Bail with 

Recognizance and Investigative Hearings in Canada, and Detention 

Without Trial, Control Orders and TPIMs in the UK ............................ 40 

Canada After 9/11: Immediate Aftermath of the Attacks and the Passage of the Anti-

Terrorism Act ................................................................................................................ 40 

Bail with Recognizance Provisions Undergo Parliamentary Scrutiny ....................... 41 

Landmark Decision on Security Certificates: The Charkaoui Case .......................... 43 

Investigative Hearing and Preventive Arrest Provisions Sunset ................................ 45 

House and Senate Committees Release Further Recommendations .......................... 46 

The Introduction of Bills C-3 and S-3 ......................................................................... 48 

The Government Tries Again to Re-Instate the Bill S-3 Provisions ........................... 50 



4 

Bills C-17 and S-7: The Investigative Hearing and Bail with Recognizance 

Provisions are Re-Introduced Again Amidst Ongoing Challenges to Security 

Certificates .................................................................................................................... 51 

Detention without Trial, Control Orders and TPIMs in the UK ............ 55 

Pre-9/11 Anti-Terrorism Measures .............................................................................. 55 

The Aftermath of September 11, 2001 ......................................................................... 56 

Detention without Trial Begins and Undergoes Scrutiny ........................................... 58 

A. v. Secretary of State for the Home Department and the Subsequent Prevention of 

Terrorism Act 2005 ....................................................................................................... 61 

The 7/7 London Bombings and the Terrorism Act 2006 ............................................. 63 

Control Orders and the Counter-Terrorism Act 2008 ................................................. 65 

A v. United Kingdom and Secretary of State for the Home Department v. AF leave 

the future of control orders uncertain ......................................................................... 68 

The Repeal of Control Orders and the Enactment of TPIMs ..................................... 70 

Section Three: Differences in Canada and the UK’s Legal and Political 

Structures and Cultures .............................................................................. 74 

The Structure of Domestic Legal Institutions ............................................................. 74 

Formal Rights Adjudication Systems ......................................................................... 75 

The Use of Immigration Law Systems ....................................................................... 80 

The Structure of Domestic Political Institutions ......................................................... 82 

Political System and Instability ................................................................................. 83 

Role of Parliamentary Review ................................................................................... 84 

The Culture of Domestic Legal Institutions ................................................................ 89 

Judicial Deference and Restraint .............................................................................. 90 

The Culture of Domestic Political Institutions ............................................................ 93 

A Culture Of Rights ................................................................................................... 93 

Role of Public Opinion and Civil Society Groups ..................................................... 95 

Conclusion .................................................................................................... 95 



5 

CHAPTER THREE: CANADA AND THE UNITED KINGDOM’S 

DOMESTIC LEGAL STRUCTURE ......................................................... 97 

Section One: Canada’s Rights Adjudication Framework and Security 

Certificate Case Law Analyses ................................................................... 99 

The Canadian Charter of Rights and Freedoms ......................................................... 99 

Security Certificate Case Law Analyses ..................................................................... 102 

Section Two: United Kingdom Rights Adjudication Framework, and 

Detention Without Trial and Control Order Case Analyses ................. 113 

The European Convention on Human Rights and the Human Rights Act ............. 113 

Detention Without Trial and Control Order Case Law Analyses ............................. 119 

Conclusion .................................................................................................. 129 

CHAPTER FOUR: CANADA AND THE UNITED KINGDOM’S 

DOMESTIC POLITICAL STRUCTURE .............................................. 131 

Section One: Canada’s Political Structure ............................................. 132 

Impact of Minority Government Instability in Canada ............................................. 132 

The Role of Parliamentary Committees within Canada’s Political Structure ......... 137 

Conclusion: Judging the Tangible Impact of Canadian Parliamentary Oversight – Is 

there a need for additional Parliamentary review of security certificates and other 

anti-terrorism provisions? .......................................................................................... 142 

Section Two: The United Kingdom’s Political Structure ...................... 145 

Impact of the UK’s Coalition Government ................................................................ 145 

The Role of Parliamentary Committees within the UK’s Domestic Political Structure

 ..................................................................................................................................... 149 

Conclusion: Judging the Tangible Impact of UK Parliamentary Oversight – Should 

annual renewal and review of TPIMs have continued? ........................................... 158 

Conclusion .................................................................................................. 160 

CHAPTER FIVE: CANADA AND THE UNITED KINGDOM’S 

LEGAL CULTURE ................................................................................... 162 



6 

Section One: Judicial Decisions Pertaining to the Wider Use of Secret 

Evidence in Canada ................................................................................... 164 

Section Two: Judicial Decisions Pertaining to the Wider Use of Secret 

Evidence in the United Kingdom ............................................................. 175 

Conclusion .................................................................................................. 189 

CHAPTER SIX: CANADA AND THE UNITED KINGDOM’S 

POLITICAL CULTURES ........................................................................ 192 

Section One: Societal Attitudes Towards Human Rights in Canada ... 194 

Can a Rights Culture Be Said to Exist in Canada? .................................................. 198 

Canada’s Relationship With the United States, and its Possible Linkages to Counter-

Terrorism Policy ......................................................................................................... 203 

Section Two: Societal Attitudes Towards Human Rights in the United 

Kingdom ..................................................................................................... 207 

Is there a difference in societal attitudes towards human rights in the two 

jurisdictions? Can a rights culture be said to exist in the UK? ................................ 213 

The UK’s ‘Special Relationship’ with the U.S .......................................................... 215 

Conclusion .................................................................................................. 217 

CHAPTER SEVEN: CONCLUSION ...................................................... 220 

Key Influences on the Evolution of Domestic Counter-Terrorism Policies ............. 220 

The Value of Cultural Comparativist Approaches .................................................... 231 

Country Specific Recommendations and Suggestions for Future Research ........... 239 

Conclusion .................................................................................................................. 241 

BIBLIOGRAPHY ...................................................................................... 243 

 

 

 

 

 



7 

LIST OF ABBREVIATIONS 

 

ATA – Anti-terrorism Act, SC 2001, c. 41 

ATCSA – Anti-Terrorism, Crime and Security Act 2001 c. 24 

CEA – Canada Evidence Act, R.S.C., 1985, c-5 

CPC – Conservative Party of Canada 

CSIS – Canadian Security and Intelligence Service 

DPP – Director of Public Prosecutions (UK) 

ECHR – European Convention on Human Rights 

ECJ – European Court of Justice 

ECtHR – European Court of Human Rights 

EU – European Union 

HRA – Human Rights Act 

IRPA – Immigration and Refugee Protection Act, SC 2001, c. 27 

Lib – Liberal Party of Canada 

MP – Member of Parliament 

NDP – National Democratic Party (Canada) 

PTA – Prevention of Terrorism Act 2005 c.2 

RCMP – Royal Canadian Mounted Police 

SIAC – Special Immigration Appeals Commission 

SNP – Scottish National Party 

TPIMs – Terrorism Prevention and Investigation Measures 

UK – United Kingdom 

US – United States 

 

 

 



8 

TABLE OF CASES 

CANADA 

 

Name of Case Thesis Location(s) 

Almrei (Re) [2011] 1 FCR 163; 2009 FC 1263 53, 112 

Canada (Attorney General) v. Phs Community 

Services Society 2011 SCC 44 

100 

Canada v. Almalki [2011] FCA 199 164, 169, 171, 174-175  

Canada v. Almalki [2010] FC 1106 163-4, 166-7, 171, 173, 190 

Canada v. Schmidt [1987] 1 SCR 500 101 

Canada (Justice) v. Khadr [2008] SCC 28 171 

Canada (Prime Minister) v. Khadr [2010] 1 SCR 

44 

164, 171-4, 189  

Canadian Foundation for Children, Youth and 

the Law v. Canada (Attorney General) [2004] 1 

SCR 76 

100 

Charkaoui v. Canada (Citizenship and 

Immigration) [2007] 1 SCR 350  

22, 23, 25, 26, 28, 29, 33-4, 44, 48-

51, 77, 85, 90, 105-110, 123,  129, 

133-6, 142, 174, 233, 238  

Charkaoui v. Canada (Citizenship and 

Immigration) [2009] 2 SCR 326 

108-110, 129, 174 

Charkaoui (Re) [2010] 4 FCR 448; 2009 FC 33, 78, 109 

Chaoulli v. Quebec (Attorney General) 2005 

SCC 35 

100 

Khadr v. Canada (Minister of Justice) [2007] 

FCA 182 

170 

Little Sisters Book and Art Emporium v. Canada 

(Minister of Justice) [2000] 2 SCR 112 

100 

R. v. Ahmad [2009] OJ No 6156 170 

R. v. Ahmad [2011] 1 SCR 110 163-5, 170 

R. v. Oakes [1986] 1 SCR 103 99, 106, 170 

R. v. Heywood [1994] 3 SCR 761 98, 170 

R. v. Malmo-Levine; R. V. Caine [2003] 3 SCR  98, 170 

Re: B.C. Motor Vehicle Act [1985] 2 SCR 486 97, 170 

Ribic v. Canada (Attorney General) [2005] 1 

FCR 33  

167-8, 170 

Rodriguez v. British Columbia (Attorney 

General) [1993] 3 SCR 519 

100 

Suresh v. Canada (Minister of Citizenship and 

Immigration) [2002] 1 SCR 3 

68, 97, 99, 101-5, 110, 119, 127-8 

 

 

 

 

 



9 

UNITED KINGDOM 

Name of Case Thesis Location(s) 

A and Others v. Secretary of State for the Home 

Department [2002] EWCA Civ 1502, [2004] QB 

335 

39 

A v. Secretary of State for the Home Department 

[2004] UKHL 56 

43-5, 90, 106, 107, 110, 119, 122, 

127-8, 238  

A v. Secretary of State for the Home Department 

(No 2) [2005] UKHL 71 

124 

Abu Qatada v. SSHD [2013] EWCA Civ 277  177, 187 

Al Rawi and Others v. the Security Service and 

Others [2009] EWHC 2959 (QB) 

178 

Al Rawi and Others v. the Security Service and 

Others [2010] EWCA Civ 482 

178 

Al Rawi and Others v. the Security Service and 

Others [2011] UKSC 34  

54, 169, 172, 175, 177, 180, 184, 

188-9, 192-3, 208, 213-4, 218, 

221, 230 

Ghaidan v. Godin Mendoza [2004] UKHL 30 117 

Home Office v. Tariq [2011] UKSC 35  54, 171, 173, 175, 181-3, 187, 189, 

230 

Mohamed, R (on the Application of) v. Secretary 

of State for Foreign & Commonwealth Affairs 

[2010] EWCA Civ 65 

54, 175, 178, 192, 214, 218 

R (Anufrijeva) v. SSHD [2003] UKHL 36 185 

R (Roberts) v. Parole Board [2005] UKHL 45, 

[2005] 2 AC 738   

125 

R (Ullah) v. Special Adjudicator [2004] UKHL 

26  

86, 166, 184, 204 

R v. Horncastle [2009] UKSC 14  73-4, 175, 187  

Re E [2008] UKHL 66 114 

Secretary of State for the Home Department v. JJ 

[2007] UKHL 45 

47, 92, 123  

Secretary of State for the Home Department v. 

MB [2007] UKHL46 

47, 92, 123 

Secretary of State for the Home Department v. E 

[2007] UKHL 47 

47, 92, 123 

Secretary of the State for the Home Department 

v. AF (No 3) [2009] UKHL 28  

74-5, 84, 90-91, 125-8, 156, 182, 

186, 188, 259-60, 271,    

 

 

 

 

 

 

 

 

 

 

 



10 

EUROPEAN CASES (IN CHRONOLOGICAL ORDER) 

 

Name of Case Thesis 

Location(s) 

Lawless v. Ireland, App No 332/57 (A/3) [1961] ECHR 2 118 

Belgian Logistics (No 2), App No 2126/64 (1968) 1 EHRR 252 117 

Greek Case (1969) 12 YB 1 118 

Ringeisen  v. Austria, App No 2614/65 [1971] ECHR 2 116 

Engel  v. Netherlands App No 5370/72 [1976] ECHR 3 115 

Handyside v. UK, App No 5493/72 [1976] ECHR 5 77-78 

Ireland v. UK, App No 5310/71 [1978] ECHR 1  114, 118 

Konig v. Germany, App No 6232/73 [1978] ECHR 3 116 

Sunday Times v. UK, App No 6538/74 [1979] ECHR 1 115 

Guzzardi v. Italy, App No 7367/76 [1980] ECHR 5 115 

Abdulaziz, Cabales and Balkandali v. UK, App No 9473/81 [1985] 

ECHR 7 

117 

Ashingdane v. UK, App No 8225/78 [1985] ECHR 8 115 

Leander v. Sweden, App No 9248/81 [1987] ECHR 4 184 

Brogan v. UK, App No 11266/84 [1988] ECHR 24  113 

Soering v. UK, App No 14038/88 [1989] ECHR 14 115 

Brannigan and Mcbride v. UK , App No 14553 [1993] ECHR 21 119 

Esbester v. United Kingdom, App No 18601/91 [1993] ECHR 64 184 

Chahal v. UK, App No 22414/93 [1996] ECHR 54 81, 114, 

119-121, 

130, 223   

Askoy v. Turkey, App No 21987/93 [1996] ECHR 68 119 

National and Provincial Building Society v. UK, App No 21319/93 

[1997] ECHR 87 

117 

Petrovic v. Austria, App No 20458/92 [1998] ECHR 21 118 

Pretty v. UK.App No 2346/02 [2002] ECHR 423 114 

Benjamin and Wilson v. UK, App No 28212/95 [2002] ECHR 636 116 

Dodds v. UK App No 59314/00, 8 April 2003 119 

Walker v. UK App No 37212/02, 16 March 2004 119 

Pearson v. UK App No 8374/03, 27 April 2004 119 

Saadi v. Italy Appl No 37201/06, 28 February 2008 119 

Al-Khawaja v. United Kingdom, App No 26766/05 [2009] ECHR 11 78, 189 

A v. United Kingdom, App No 3455/05 [2009] ECHR 301 68, 86, 

125-9, 184 

Kennedy v. United Kingdom, App No 26839/05, 18 May 2010 182 

 

 

 

 

 

 

 



11 

TABLE OF STATUTES 

CANADA 

Name of Statute Thesis Location(s) 

Anti-terrorism Act, S.C. 2001, c. 41 16-18, 23-4, 27, 29, 38, 45, 132, 175    

Canada Evidence Act, R.S.C., 1985, C-5 164-7, 170, 172-3, 188  

Canadian Security Intelligence Service Act, 

R.S.C., 1985, C. C-23 

100, 108 

Immigration and Refugee Protection Act, S.C. 

2001, C. 27 

22-3, 26, 38, 50, 76-9, 100, 103, 106, 

107, 109,119, 132 , 140, 142, 174  

The Canadian Charter of Rights and Freedoms, 

Part I of the Constitution Act 1982, Being 

Schedule B to the Canada Act 1982 (UK), 1982, 

C. 11 

17, 23, 27, 62, 66, 70-2, 78 , 97, 99, 

100-108, 100, 127, 128, 137, 164-

166, 170, 173-4, 189, 192-9, 201, 

205-6. 211-214, 221, 230  

 

UNITED KINGDOM 

Name of Statute Thesis Location(s) 

Anti-Terrorism, Crime and Security Act 2001 

C. 24 

37, 121, 239 

Human Rights Act 1998 C. 42 36, 43, 50, 62, 67, 70, 71, 73-5, 91, 

93, 111, 116-7, 124, 126, 128, 163, 

171, 175, 181, 183, 188, 192-3, 197, 

207, 209, 211, 217, 221, 229-31, 

236-7  

Human Rights Act 1998 (Designated 

Derogation) Order 2001, Si 2001/3644 

 

36, 39 

Justice and Security Act 2013 C.18 52, 54, 119, 192-3, 208, 214-5, 218-

219, 222  

Prevention of Terrorism Act 2005 C.2 43-5, 84,145, 151 

Special Immigration Appeals Commission Act 

1997 C. 68 

78-9  

Terrorism Act 2000 C.11 36, 78, 120 

Terrorism Prevention and Investigation 

Measures Act 2011 C.23 

53 

 

EUROPEAN UNION 

Name of Statute Thesis Location(s) 

Convention for the Protection of Human 

Rights and Fundamental Freedoms 

(European Convention on Human Rights, 

as Amended)  

39, 47, 47, 52, 62, 66, 67-8, 71, 78, 111-

17, 118-9, 121-2, 127, 128, 164, 175, 181-

4, 187, 192-3, 207-21, 216-7, 222, 229-31, 

237  

Treaty on European Union (Eu), 7 February 

1992, 1992 O.J. (C 191) 1, 31 I.L.M. 

65, 66, 149 

 



12 

ACKNOWLEDGEMENTS 

I dedicate this work to my mother and father, Gino and Mary Alati, who brought me into 

this world and have supported me every single day since. Their unconditional love, and 

dedication to seeing me succeed both as a professional and as a human being is something 

I have never, nor will I ever, take for granted. To the rest of my family, I know you are 

proud that I am have become the first doctor in the family. You are all always in my heart 

and mind and you are now officially a part of the most important piece of work I have ever 

engaged in.  

To all of those that have shared the magical Oxford journey with me, you have been 

invaluable characters in what will go down as one of the most important chapters in my 

life’s story. To Jean-Paul and Tom, my roommates and soon-to-be fellow Oxford graduates, 

I will always cherish the times that we have spent together, and I wish you success and 

nothing less in all of your future endeavours. You and the ‘boyshies’ are a top-notch group 

of individuals, and I have no doubt in my mind that you will all leave your mark on the 

world in different yet similarly significant ways.  

To my colleagues in the Centre for Criminology, it has been a privilege and a pleasure to 

share thoughts, debates, road trips, dinners, long days and late nights with you. You have 

provided a sense of community and support that calls into question the very foundation of 

the notion that graduate study is an isolated and lonely experience.  

Lastly, to all of those who have aided my academic endeavour, financially, intellectually or 

otherwise, I thank you for your support. Specifically, to my supervisor Professor Lucia 

Zedner, I thank you for being the best academic supervisor anybody could ever ask for.  

 



13 

CHAPTER ONE: INTRODUCTION 

HYPOTHESIS, RESEARCH OBJECTIVES AND JUSTIFICATIONS 

 

Although both Canada and the United Kingdom had experienced terrorism prior to the 

attacks that occurred in the United States on September 11, 2001, the events of that day 

‘produced a horrible natural experiment that allows us to compare how international 

institutions and different countries responded… All countries responded in a manner that 

reflected their own particular histories and legal, political and social cultures’.1 Many 

authors have argued that the most significant post-9/11 response from an international 

institution was the United Nations Security Council Resolution 1373, which lead to the 

creation of a Counter-Terrorism Committee (CTC) to monitor the implementation of a 

90-day deadline for states to report on measures they had implemented in accordance 

with the Resolution.2 Despite the fact that both Canada and the United Kingdom already 

had in place various criminal law provisions to deal with terrorism, both countries 

responded swiftly and comprehensively to Resolution 1373, treating the 90-day reporting 

requirement as a ‘virtual deadline for the enactment of new legislation’.3 Nonetheless, 

commentators such as Roach have argued that the Canadian Anti-Terrorism Act (ATA) 

and the UK’s Anti-Terrorism, Crime and Security Act (ATCSA) are legislative responses 

that reflect the histories and legal, political and social cultures of the countries in which 

                                                           
1 Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism (Cambridge University Press, 2011)   

  [hereinafter “Roach, 9/11 Effect”] 15 

 
2 The impact of SC Resolution 1373 and the CTC on Canada and the UK’s post-9/11 counter-terrorism   

   legislation is discussed by several authors in the literature review, including: Craig Forcese, National    

   Security Law: Canadian Practice in International Perspective (Irwin Law, 2008) [hereinafter “Forcese,  

   National Security Law”] 59; Cathleen Powell, ‘Defining Terrorism: How and Why,’ in LaViolette, N. and   

   Forcese, C. (eds), The Human Rights of Antiterrorism (Irwin Law, 2008) 138; Clive Walker, ‘Terrorism   

   and Criminal Justice: Past, Present and Future’ [2004] Criminal Law Review 311, 317; Craig Forcese and  

   Francois Crepeau (eds), Terrorism, Law and Democracy: 10 Years After  9/11  (Canadian Institute for the  

   Administration of Justice, Montreal, 2012) at pp. 69-70, 72-3, 82, 85, 194, 263, 351 

 
3  Roach, 9/11 Effect, 35; In Canada, this legislation came in the form of the Anti-Terrorism Act, SC 2001,      

   c. 41 (ATA). The UK enacted the Anti-Terrorism, Crime and Security Act, 2001, c. 24 (ATCSA) 
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they were enacted. This thesis will test the claim that national security remains a bastion 

of national sovereignty, despite the force of international legal instruments like UN 

Security Council Resolution 1373 and, as such, the evolution of counter-terrorism 

policies in different jurisdictions is best analyzed and understood as a product of the 

institutional structures and cultures present in those jurisdictions. Put simply, while 

Resolution 1373 undoubtedly had an impact on how and when the ATA and ATCSA 

were implemented, it is the domestic structures and cultures in the two jurisdictions that 

have had the greatest impact on how counter-terrorism measures have since evolved.  

In light of the hypothesis to be tested, this thesis engages in comparative analyses 

of legal and political structures and cultures within Canada and the United Kingdom, in 

order to discern how they have affected the evolution of domestic responses to terrorism. 

This comparative analysis will prove useful for testing the hypothesis by analysing 

variations in the evolution of counter-terrorism policies in the two jurisdictions and 

exploring the domestic reasons for them. There are differences between the legal and 

political structures in Canada and the UK that make the jurisdictions particularly 

amenable to this kind of analysis, and these will be set out in conjunction with the 

research objectives of the thesis in the following section. These research objectives will 

then be further developed in the chapter overview, which describes how each subsequent 

chapter will pursue these objectives towards the end of testing the hypothesis. A short 

section on methodology follows, in which two contrasting views on the purposes of 

comparison - universalism and cultural comparativism - are laid out in order to explain 

why the thesis chooses to engage in analyses typical of cultural comparativism. The 

chapter concludes by providing justifications for its focus on a specific set of counter-

terrorism measures: Security certificates, and bail with recognizance and investigative 

hearings in Canada; in the UK, detention without trial, control orders and Terrorism 
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Prevention and Investigation Measures (TPIMs). Justifications are also provided for the 

focus on a specific international law instrument, the aforementioned United Nations 

Security Council Resolution 1373 and Counter-Terrorism Committee. 

Research Objectives and Selection of Jurisdictions 
 

While there are many similarities and differences between Canada and the United 

Kingdom that make the jurisdictions particularly amenable to comparative analyses, there 

are unique nuances in the structures and cultures of the two countries that make for 

especially useful comparison. As noted, both countries responded swiftly to UN Security 

Council Resolution 1373 with sprawling and comprehensive legislation, despite the fact 

that both countries had provisions pertaining to terrorism on the books.4 Similarly, both 

jurisdictions have been criticised in the years following 9/11 for their reliance on 

immigration law in the fight against terrorism.5 Both jurisdictions operate under the 

common law and within Westminster-based parliamentary systems. That said, the key 

differences between the two jurisdictions can be categorized into four areas: legal 

structure, including rights adjudication systems in the two jurisdictions; political 

structure, including government type and mechanisms for parliamentary review; legal 

culture, including ideas among the judiciary pertaining to the appropriate level of 

deference in national security cases; and finally, political culture, including societal 

attitudes towards human rights and relationships with powerful states such as the United 

States. Each of these areas of difference is the focus of subsequent chapters, and each 

                                                           
4 In particular, the UK had already enacted extensive and recent anti-terrorism legislation when 9/11  

   occurred, in the form   of the Terrorism Act 2000 (c. 11) 

 
5 Craig Forcese, ‘A Distinction with a Legal Difference: The Consequences of Non-Citizenship in the War  

   on Terror’ in Edwards and Ferstman (eds), Human Security and Non-Citizens: Law, Policy and  

   International Affairs (Cambridge University Press, 2010) [hereinafter “Forcese, Distinction With a Legal  

   Difference”] 422; Kent Roach, ‘Sources and Trends in Post-9/11 Anti-Terrorism Laws’ in Goold B and  

   Lazarus L (eds), Security and Human Rights (Hart Publishing 2007) [hereinafter “Roach, Sources and  

   Trends”] 239 
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difference contains nuances that are connected to research objectives designed to test the 

hypothesis.  

 Comparisons of Canada and the United Kingdom’s legal structure focus on the 

operation of the Human Rights Act 19986 (HRA) in the United Kingdom, which gives 

effect to the European Convention on Human Rights7 (ECHR), and on the Canadian 

Charter of Rights and Freedoms in Canada.8 The Charter is a constitutionally entrenched 

Bill of Rights document that gives Canadian courts a formal power to strike down 

legislation, adjudicated at the highest level by the Supreme Court of Canada. To contrast, 

the HRA allows resort to the European Court of Human Rights (ECtHR) once 

adjudication in the domestic courts has been exhausted, with UK courts required under to 

‘take into account’ Strasbourg jurisprudence.9 While Kavanagh has argued that the 

powers of the courts under these two systems ‘are not dissimilar’,10 others argue that the 

UK ‘form of legislation for human rights is not as strong as the Canadian model’.11 The 

research objective connected to this difference in legal structure is an analysis of how the 

difference may have led to a difference in the evolution of counter-terrorism measures. 

Specifically, two research questions are raised: 1) How, and to what extent, are domestic 

legal decisions on counter-terrorism influenced by the structure of the rights adjudication 

                                                           
6 Human Rights Act (1998) c. 42 [hereinafter “HRA”] 

 
7 Council of Europe, European Convention for the Protection of Human Rights and Fundamental  

  Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950 [hereinafter “ECHR”] 

 
8 Canadian Charter of Rights and Freedoms¸ s.15, Part I of the Constitution Act, 1982 [hereinafter    

   “Charter”] 

 
9 HRA, s. 2(1) (a). A full discussion of the academic material pertaining to these similarities and differences  

   of these systems occurs in the literature review. 

 
10 Aileen Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University Press   

    2009) [hereinafter “Kavanagh, Constitutional Review] 163 

 
11 Helen Fenwick, Gavin Phillipson and Roger Masterman, ‘The Human Rights Act in Contemporary   

    Context’ in Fenwick H, Phillipson G and Masterman R (eds), Judicial Reasoning under the UK Human  

    Rights Act (Cambridge University Press 2007) [hereinafter “Fenwick et al”] 2 
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systems in each jurisdiction and; 2) How, and to what extent, do domestic legal structures 

allow for international legal instruments to impact domestic legal decisions on counter-

terrorism? 

 Analyses of the political structure of Canada and the UK focus on the government 

types of the two countries over the last decade,12 and the systems for parliamentary 

review and oversight of counter terrorism measures present in the two jurisdictions.  

‘Government type’ is the term used by Conley to distinguish between minority (or 

coalition) and majority governments in his analysis of how institutional structures and 

governing contexts intersect to account for variation in legislative outcomes. Canada and 

the UK have both had experience with minority (or coalition) governments in the years 

since 9/11, albeit at different times, and there is much academic debate about how 

legislation may evolve differently under minority (or coalition) or majority 

governments.13 This leads to the following research question: Has the existence of 

minority (or coalition) governments had an impact on domestic counter-terrorism 

legislation? Moreover, a significant difference in the UK and Canada’s political structure 

is the comparative abundance of parliamentary oversight and review of counter-terrorism 

provisions in the UK and the glaring lack of these review mechanisms in Canada.14 This 

                                                           
12 Richard Conley, ‘Legislative Activity in the Canadian House of Commons: Does Majority or Minority          

_  Government Matter?’ (2011) 41 American Review of Canadian Studies 422 [hereinafter “Conley”] 

 
13 This is discussed by various authors in the literature review, including: Conley; Aileen Kavanagh,   

    ‘Constitutional Review, the Courts, and Democratic Scepticism’ (2009) 62 CLP 102, 127; Christopher  

    Knill and Dirk Lehmkuhl, ‘Private Actors and the State: Internationalization and Changing Patterns of  

    Governance’ (2002) 5 Governance 41; Andrew Cortell and James Davis, Jr. ‘How Do International  

    Institutions Matter? The Domestic Impact of International Rules and Norms’ (1996) 40 International  

    Studies Quarterly 451; Nicola Lacey, ‘Political Systems and Criminal Justice: The Prisoners’ Dilemma  

    After the Coalition’ [2012] CLP 1 

 
14 As noted by: Clive Walker, ‘Keeping Control of Terrorists without Losing Control of Constitutionalism’  

    (2007) 59 Stanford Law Review 1395; Craig Forcese, ‘Fixing the Deficiencies of Parliament Review of  

    Anti-Terrorism Law: Lessons from the United Kingdom and Australia’ (2008) 14:4 IRPP Choices 2;  

    Kent Roach, ‘A Comparative Assessment of Canadian Counter-Terrorism Laws and Practises’ in  

    Forcese, C. and Crepeau, F. (eds), Terrorism, Law and Democracy: 10 Years After  9/11 (Canadian  

    Institute for the Administration of Justice, Montreal, 2012) 
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leads to the following research question: How, and to what extent, have systems for 

parliamentary review and oversight of counter-terrorism measures had an impact on 

domestic counter-terrorism legislation? Both of these research questions further a 

research objective of analysing whether differences in domestic political structure have 

an impact on the evolution of counter-terrorism measures. 

 Analyses of the differences in legal culture between the two countries will focus 

on what judicial decisions in national security cases tell us about the judiciary’s role in 

these cases. This includes analyses of what judges in each country believe to be the 

appropriate levels of deference to the executive, and analyses of whether judicial 

decisions on national security are evidence of a human rights culture in the two 

jurisdictions. Fenwick at al. have argued that Canadian judges have given the Charter 

quite a warm reception and suggest that judges in the UK have been reluctant to adopt 

and expansive approach to interpreting rights under the HRA because of a lack of popular 

support among the public and political branches.15 Others disagree and argue that national 

security is no longer viewed as a non-justiciable issue in the UK,16 and suggest that 

judicial scrutiny of national security ‘appears never to have been more intense than it is 

now’.17 Here again comparative analyses prove useful because judicial decisions on 

counter-terrorism in the two countries may exhibit different levels of judicial deference, 

and may be differentially indicative of the existence of human rights cultures, with 

different impacts on the evolution of counter-terrorism measures. Several research 

questions arise: 1) How, and to what extent, do the judiciaries of Canada and the UK 

                                                           
15 Fenwick et. al, 5 

 
16 Aileen Kavanagh, ‘Judging the Judges under the Human Rights Act: Deference, Disillusionment and the          

    War on Terror’ [2009] PL 287 [hereinafter “Kavanagh, Judging”] 304 

 
17 Adam Tomkins, ‘National Security and the Role of the Court: A Changed Landscape?’ (2010) 126 LQR  

    543, 545 
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express deference to the executive in national security cases? 2) To what extent can 

judicial decisions in national security cases be argued to be indicative of a human rights 

culture in the two jurisdictions? 

Analyses of the differences in political culture between Canada and the UK will 

focus on differing societal attitudes towards human rights in the two countries, as well as 

differences in the relationship of the two countries with the United States. Criticism of the 

HRA in the UK has been rampant, prompting a UK Bill of Rights Commission to argue 

that there is a lack of public ownership of the HRA, with the current rights framework 

‘widely regarded by the public as foreign or European’.18 To contrast, it has been argued 

that there is a ‘patriotic attachment’ to the Charter among the public and politicians in 

Canada, who view it as a home-grown, specifically Canadian achievement.19 This gives 

rise to the following research question: Is there a difference in societal attitudes towards 

human rights in the two jurisdictions and, together with the analysis of legal culture in 

Chapter five, can it be argued that a human rights culture exists in the two jurisdictions? 

Moreover, both Canada and the UK each have a significant relationship with the United 

States. Roach has argued that this relationship has had an impact on the evolution of 

domestic counter-terrorism measures in both jurisdictions, by specifically focusing on a 

number of key recent events: the passage of the Justice and Security Act in the UK; the 

passage of Bill S-7 in Canada; the Omar Khadr repatriation affair in Canada and; the 

UK’s (eventually successful) attempts to deport Abu Qatada.20 This leads to the research 

                                                           
18 UK Bill of Rights Commission, A UK Bill of Rights? The Choice before Us (December 2012, Vol 1),  

    para. 35 

 
19 Fenwick et al, 3 

  
20 Kent Roach, ‘Substitute Justice? Challenges to American Counter-Terrorism Activities in Non-American  

    Courts’ (2013) 82 Mississippi Law Journal; Kent Roach, ‘Uneasy Neighbours: Comparative American  

    and Canadian Counter-Terrorism’ (2012) 38 William Mitchell Law Review; Kent Roach, ‘Counter- 

    Terrorism In and Outside Canada and In and Outside the Anti-Terrorism Act’ (2012) 6 Review of  

    Constitutional Studies; Kent Roach, ‘Secret Evidence and its Alternatives’ in Masferrer, A (ed), Post- 
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question: What impact has the relationship with the United States had on the evolution of 

domestic counter-terrorism measures in the two jurisdictions?  

Chapter Overview 
 

The aforementioned research questions and objectives stem from four key areas of 

difference between the two jurisdictions: differences in legal structure; differences in 

political structure; differences in legal culture and; differences in political structure. 

Canada and the UK have been selected as the jurisdiction for this thesis’ comparative 

analyses because they share certain common characteristics, namely that they both 

responded to Security Council Resolution 1373 with new counter-terrorism legislation, 

despite the fact that both countries already had existing provisions in place to deal with 

the threat of terrorism. Although Resolution 1373 undoubtedly had an impact on how and 

when the ATA and ATCSA were implemented, subsequent chapters will analyze if it is the 

domestic structures and cultures in the two jurisdictions that have had the greatest impact 

on how counter-terrorism measures found within the acts have since evolved. The 

research questions and objectives laid out above will test this hypothesis by analysing 

how specific differences in the structures and cultures of the two jurisdictions have led to 

variations in the evolution of measures found within the ATA and ATCSA. Each of these 

research questions and objectives is explored within their own respective chapters, of 

which a brief overview will now be given.  

 The literature review in the next chapter examines academic viewpoints of 

Canada and the UK’s legislative response to Security Council Resolution 1373 and, in 

doing so, notes concerns pertaining to the Resolution’s silence on the issue of human 

                                                           
    9/11 and the State of Permanent Legal Emergency: Security and Human Rights in Countering Terrorism  

    (Springer 2011) 
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rights protection and emphasis on immigration law. It then proceeds to give a brief 

history of the evolution of the counter-terrorism measures that the thesis focuses on. It 

does so in order to pave the way for subsequent analyses later in the thesis pertaining to 

how these measures have evolved within the domestic structures and cultures of their 

respective jurisdictions. The final section of the literature review provides a full 

elucidation of the key differences in legal and political structures and cultures in the two 

jurisdictions, using academic commentary on these differences to make clear their 

potential impact on the evolution of counter-terrorism measures. Chapters three through 

six each focus on the elements of domestic structure and culture noted above in the same 

sequential order (i.e. legal structure, political structure, legal culture, political culture). 

Chapter seven concludes the thesis by considering the cumulative result of the answers to 

the research objectives and questions in each chapter. In doing so, it presents the results 

that stem from the testing of the hypothesis, and makes specific recommendations 

pertaining to how the evolution of counter-terrorism measures could be changed in the 

future. Finally, the conclusion will state findings from the thesis materials that validate 

the choice of a ‘cultural comparativist’ methodology, discussed below.  

Methodology 

David Nelken notes that, ‘Comparative work is both about discovering surprising 

differences and unexpected similarities’.21 However, Nelken argues that, ‘Showing 

similarities or difference in itself is not enough. We must have theoretical justifications 

for showing why our findings are interesting (because unexpected)’.22 This purpose of 

this methodology section is to illuminate and evaluate two distinct visions of comparative 

                                                           
21 David Nelken, Comparative Criminal Justice: Making Sense of Difference (Sage Publications, London  

    2010) [hereinafter “Nelken, Comparative Criminal Justice”] 32 

 
22 Nelken, Comparative Criminal Justice, 31 
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law and criminology that are intrinsically connected to competing claims about the 

purpose of comparison: the universalist view of comparative law as a functional 

science,23 and the cultural comparativist view that seeks to go beyond rule-comparison by 

considering the social, political and cultural dynamics that shape laws differently in 

different jurisdictions.24  As the analyses in this thesis focus on how domestic legal, 

political and cultural dynamics have shaped the evolution of counter-terrorism laws 

differently in Canada and the UK, the thesis subscribes to the purpose of comparison 

argued for by the cultural comparativists. This section will elucidate the key points of 

argument between universalist comparative legal scholars and cultural comparativists. It 

will also reflect on the difficulties and complexities associated with the comparative 

exercise. As Legrand notes, ‘The more reflective and self-critical the process of 

understanding another law becomes, the more differential the comparativists’ account 

proves to be’.25 A number of scholars make claims about the practical difficulties faced 

by the comparative researcher, including: statements about how long the researcher 

should live in the place whose law they are trying to understand;26 how the comparativist 

may or may not be able to disassociate themselves from their training in the national law 

of their own country and;27 finally, how the comparativist acknowledges and analyses 

                                                           
23 Represented in the works of authors such as Anselm von Feuerhach, K. Zweigert and H. Kötz, and   

    James Gordley, discussed below. 

 
24 Represented in the works of authors such as Liora Lazarus, Pierre Legrand, and David Nelken, referred  

    to as ‘Cultural comparativists’, discussed below. 

 
25 Pierre Legrand, ‘Comparative Legal Studies and the Matter of Authenticity’ (2006) 1 Journal of  
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26 Liora Lazarus, Contrasting Prisoner’s Rights: A Comparative Examination of Germany and England  
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27 Pierre Legrand, ‘How to Compare Now’ (1996) 16 Journal of Legal Studies 232,  [hereinafter “Legrand,  
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political biases of the experts and sources he or she consults.28 By concluding with 

reflections on these practical difficulties, this section will analyze how these complexities 

may influence the thesis’ wider comparative research project as a whole.   

The field of comparative legal studies lacks a discipline-wide consensus about the 

goals and methods of comparison,29 and there is a stark division between those with a 

universalist view of comparative law as a functional science, and those who view social, 

political and cultural analyses as intrinsically connected to the comparative endeavour. 

The universalist sees law ‘as an autonomous system ultimately similar in form and 

content across all cultures’,30 a form of ‘universal legal science’31 where there is no room 

for cultural analysis and ‘local substance’.32 The central methodological principle of this 

universalist view of comparative law is functionalism, most often and forcefully posited 

by Zweigert and Kötz.33 They argue that the questions of any comparative study must be 

posed in purely functional terms and, as such, ‘The solutions we find in the different 

jurisdictions must be cut loose from their conceptual context and stripped of their national 

doctrinal overtones so that they may be seen purely in the light of their function’.34 

According to the universalist, regard to cultural contexts and analyses are theoretically 

                                                           
28 David Nelken, Comparative Criminal Justice and Globalization (Ashgate 2011), [hereinafter “Nelken,       
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29 ‘Comparative law has provided a seemingly unending pastime for comparatists and others to discuss its   

     true meaning, historical development, dangers, virtues, scope, functions, aims and purposes, uses and   
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     Örücü E (eds), Comparative Law in the 21st Century (Kluwer, London 2002) 236 

 
30 Lazarus, 7 

 
31 The idea of a universal legal science was developed by Anselm von Feuerhach in his essay ‘Idee und  

     Notwendigkeit einer Universaljurisprudenz’, cited in W. Hug, ‘The History of Comparative Law’  

     [1931/32] XLV Harvard L Rev 1027 

 
32 B. Puchalska-Tych and M. Salter, ‘Comparing Legal Cultures of Eastern Europe: the Need for a  

      Dialectical Analysis’ (1996) 16 LS 157, 175 
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incoherent and lacking in rigour,35 because they lack a certain scientificity and cannot be 

empirically quantified. Judicial decisions are not representative of a country’s culture,36 

and the social, political and cultural traditions of a country have little to contribute to the 

comparative endeavour. 

 Cultural comparativists, such as Liora Lazarus, Pierre Legrand, and David Nelken 

take issue with this universalist view, arguing that when comparativists focus merely on 

the legal rules in question, ‘They forget about the historical, social, economic, political, 

cultural, and psychological context which has made that rule or proposition what it is’.37 

Their comparative projects seek to identify the social, political and cultural contexts that 

have shaped the method and manner of conceiving of the legal rights they analyse.38 This 

thesis will analyze these contexts in order to better understand why similarities and 

differences exist between the evolution of Canada and the UK’s counter-terrorism 

policies. These are the most crucial analyses for Legrand because, ‘The question is not 

whether difference across laws exists: it does. The issue is rather what to make of it and 

the answer often lies in the conscious or unconscious decision to pay no attention to 

culture.’39 Some comparativists in this camp, such as John Merryman, acknowledge that 

there are instances in which rule-comparison is directly useful, but argue that ‘scholarship 

                                                           
35 Roger Cotterell, ‘The Concept of Legal Culture’ in Nelken D (ed), Comparing Legal Cultures                                                           

    (Dartmouth, Aldershot 1997) 13-14 

 
36 ‘When we describe judicial decisions as applications of German or French or American law, we mean  
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     James Gordley, ‘Comparative Legal Research: Its Function in the Development of Harmonized Law’  
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37 Legrand, How to Compare Now, 234 

 
38 Lazarus, CPR, 3 
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is supposed to have larger concerns’40 and, as such, it is crucial to understand the ‘context 

or institutional setting in which rules operate’.41 According to cultural comparativists, 

complex legal problems such as terrorism and their legal treatment do not occur in a 

vacuum, and ‘only if one is willing to ignore the embeddedness of the law may one say 

that a problem and its treatment by the law can be considered irrespective of space or 

time’.42 

 Cultural comparativists that take issue with the universalist view often 

acknowledge the complexities associated with conducting cultural analyses. Lazarus 

notes that, ‘Whilst the power of culture as an explanatory tool lies in the potential breadth 

of its descriptive reach, it is also in this its weakness lies’.43 Despite acknowledgements to 

this effect, these cultural comparativists argue that focusing on a law’s local environment 

doesn’t entail a strict refusal of the proposition that law displays certain universal 

features, such as rights and duties, obligations, rules and norms.44 Conversely, the 

universalist view does not seem to make the same kind of accommodation or 

acknowledgement of the value of social, cultural and political analyses, seeing them as an 

impediment to the comparative endeavour of proving a ‘unitary sense of justice’.45 If, as 

Nelken argues, countries that make up the local sites in comparative research projects are 

not just ‘objects of study’, but are composed of criminal justice actors and ordinary 
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citizens whose understanding of what is being done elsewhere is crucial to grasp,46 then 

the universalist’s analyses could be missing out on a crucial part of the story. Purely 

doctrinal comparative legal studies that focus on the black letter of the law in different 

jurisdictions can miss out on key differences in the legal and political cultures and 

structures of states. If these differences can be shown to impact the evolution of 

legislation, then the universalist view inevitably misses a crucial part of the larger picture. 

Lazarus, Nelken and Legrand make a number of additional claims about 

difficulties faced by the comparative researcher, all of which are applicable to this thesis. 

Nelken argues that, ‘Actually living in a place for a long period is the best – perhaps the 

only reliable – way to get a sense of what is salient’.47 Lazarus has noted that living for 

many years in both of the countries that were the subject of her comparative analysis 

allowed her opportunities to observe and reflect on the language, sensibilities, habits, 

beliefs and opinions of the people in both jurisdictions.48 In the context of this research 

project, these claims hold weight. It might be easy for one to argue that taking up research 

on a country like the UK, which shares a common law legal tradition with Canada and a 

number of other similarities crucial to the comparative exercise, most specifically 

language, could be easily done from abroad. However, being immersed in the political 

and legal culture of the United Kingdom has made it easier to identify what is salient in 

the UK. There is surely something to be said for immersion, the day to day process 

whereby one has the opportunity to meet and listen to local experts in the field in which 

they are work, listen to local news and see the local reaction to that news, and learn and 

work from within the bureaucracy and confines of the relevant local educational or 
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professional institutions. Moreover, it is not unfair to argue that the benefits of this 

immersion would be further increased when doing research on a country with a markedly 

different culture, legal system and language.  

 Similarly, Legrand makes an argument about the importance of the comparativist 

maintaining a ‘healthy distance from her own national community or at the minimum 

from certain locales of power within it’.49 Although he is not referring to geographical 

distance, as Nelken was, Legrand is arguing that the comparativist must learn not to think 

like a national lawyer, which will probably require them to unlearn much of what they 

have been taught, in order to engage in comparative work about the law through the 

‘meta-language of comparison which requires her always to operate beyond the language 

of any national law’.50 Trying to disassociate from the roots of one’s national legal and 

political traditions is indeed quite difficult. Writing and comparing as if one is not a 

product of one’s historical and educational upbringing is a difficult process, as Lazarus 

has noted.51 Nonetheless, Legrand is right to observe the utility of approaching another 

jurisdiction’s law without letting one’s own ideas of how it is done at home colour the 

picture. Doing so will allows one to analyze and uncover differences and similarities that 

are interesting on their own merits.  

 Nelken notes that another one of the complexities faced by the foreign researcher 

pertains to whether the study of foreign cultures is actually more about the home country 

than the setting being studied.52 He argues that: 

An insider-outsider who spends a long time in a foreign country is likely 

to become less interested in examining it for the lessons it supposedly has 

to teach those back home (except when writing for an audience in their 
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country of origin) and as much, or more, in trying to understand it in 

relation to its own history and current challenges. They may also, by 

choice or otherwise, embrace a general world view closer to the new place 

where they are located.53  

 

Nelken makes a valid point about the interests of the researcher, which can change as the 

researcher grows more immersed in the country they are in and becomes more familiar 

with its system of law and political landscape. It becomes easier to understand a country 

in relation to its own history and current challenges when one sees that history and those 

challenges every day and, conversely, as one becomes progressively less connected to 

one’s country of origin. Nelken’s point about embracing a general world view closer to 

the new place where the insider-outsider is located may have greater salience in the 

context of a researcher who is going to a country that has a significantly different culture 

from that of their own. 

 Another complexity or personal hurdle that Legrand discusses is the anxiety that 

can be present for a legal comparativist in embracing an interdisciplinary programme of 

research.54 This anxiety may be particularly exacerbated for those legal comparativists 

who have been trained, or are doing research in, educational institutions and legal 

departments that largely encourage traditional doctrinal legal research. For such 

researchers, looking outside the wording of a statute to lessons that can be learned from 

other disciplines such as criminology, sociology, socio-legal studies, political science and 

international relations may not come naturally. Researchers who have previous 

experience with interdisciplinary research may be more comfortable with utilizing the 

various analytical lenses afforded by disciplines other than traditional doctrinal legal 

studies. Moreover, the use of these interdisciplinary analytical lenses may be 
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institutionally supported to varying degrees, depending on the flexibility, variety and 

availability of methodological training offered by the researcher’s institution. 

 A further complexity that comparativists must face, noted by Nelken, pertains to 

their ability to see through political bias in a foreign setting. He argues that:  

Most researchers are reluctant to recognize the implications of the fact 

that, in all cultures, descriptions and criticisms of social and legal ideas 

and practices carry, and are intended to carry, political implications. When 

we think of experts in our own culture we will often, without much 

difficulty, be able to associate them with standing for given political policy 

positions. But it is no less essential, if more difficult, to be aware of this 

factor when we rely on informants abroad.55  

 

Nelken is right to note that it is often more natural and therefore less difficult to be able to 

spot political bias from experts or politicians within one’s own country. This is something 

that comes along with years of being raised, educated and exposed in the political and 

legal norms of your home country. It would appear relatively easy to pick up on the 

political biases of another country that has a similar parliamentary system and similar 

parties with similar platforms (i.e. liberals, conservatives, etc.) but there are nuances 

behind these labels that take time to familiarize oneself with, particularly in regards to 

understanding what each party’s position has historically been in one’s particular field.  

 Yet another complexity faced by the comparativist that is discussed by Lazarus, 

Nelken and Legrand is the decision about how to do cross-cultural research, since there is 

no real definitive guidance on doing this kind of research and because ‘terms like culture 

and legal culture are highly controversial’ and ‘it is often objected that explaining 

behavior by reference to culture tends to assume that it is determining, bounded and 

unchanging’.56  Legrand notes that opponents to cultural analysis often make the point 

that ‘the failure to establish an empirical link between ‘culture’ and ‘result’ does not 
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mean that no such connection exists. Not everything is observable and not everything is 

observed’.57 Lazarus echoes this statement, arguing that the very fluidity of the concept of 

culture is what enables the researcher to identify the local nuances of the social context of 

the law.58 There is no particular roadmap for the use of the term culture, only the myriad 

of viewpoints of cultural comparativists that have been bold enough to engage in the 

process before. Perhaps this is why Legrand and Nelken place such emphasis on self-

reflection in the comparative exercise, and this process of self-reflection proves to be 

useful to this thesis. Comparative work, by its very nature, brings up more questions than 

answers and more differences than research which is focused on a single country, and it is 

useful to think critically about the value that can be assigned to cultural revelations that 

the research discloses. While certain cultural variables such as ‘societal attitudes towards 

human rights’ are not particularly measurable variables that can be said to have a 

scientificity about them, they are still crucial parts of the story when trying to understand 

any piece of legislation.  

Justifications for Selection of Measures 
 

Any comparativist must make difficult choices about which measures or institutions to 

compare. This thesis analyses security certificates, and bail with recognizance and 

investigative hearings in the Canadian context. In its UK analysis, it focuses on detention 

without trial, control orders and Terrorism Prevention and Investigation Measures 

(TPIMs). The content, legislative origins and evolution of these measures are extensively 

detailed in the historical analysis section of the literature review. Nonetheless, it is 

necessary to justify the selection of these measures here. First and foremost, these 
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measures came about principally as a result of the legislative responses of Canada and the 

UK to United Nations Security Council Resolution 1373 in the aftermath of 9/11. While 

security certificates were used as an immigration law removal measure prior to 9/11,59 

Roach argues both Canada and the UK’s counter-terrorism efforts have relied on 

immigration law after 9/11, noting that this trend is connected to the Security Council’s 

requirement that countries ensure that refugee status not be abused by terrorists. This 

reliance on immigration law has been criticized because it often permits ‘the government 

in question to act without the full panoply of rights protections and oversight required for 

citizens’.60 The investigative hearings and bail with recognizance provisions in Canada, 

which were brought in under the ATA, have been included to further reveal this reliance, 

as they are criminal code provisions that had been never used and were allowed to expire 

in 2007, before recently being re-enacted amidst court challenges to security 

certificates.61  

Moreover, these measures have been selected because they carry significant 

human rights implications which have made them the subject of numerous judicial 

decisions over the course of the last decade.62 According to Dyzenhaus, the most notable 

of these implications is the impact upon the right to a fair trial that occurs because of the 

reliance of the measures on secret evidence; evidence that cannot be disclosed in open 
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court or subject to the same rigour of criminal proceedings.63 Finally, the measures have 

also been subject to scrutiny in both countries’ political institutions as they have 

evolved.64 The fact that the measures have been subject to scrutiny in both the legal and 

political institutions in each respective jurisdiction makes them particularly amenable to 

the analyses this thesis must engage in to test its hypothesis, because this scrutiny has led 

to various materials for analysis in the forms of judicial decisions, legislation, 

parliamentary committee reports, and public bill committee debates. 

Justification for Focus on Resolution 1373 
 

As is noted in the subsequent literature review, ‘Although the UN had selectively 

engaged terrorism issues before 9/11, the role of the Security Council in leading global 

counter-terrorism efforts after 9/11 was unprecedented’.65 Resolution 1373 provided the 

impetus for legislation that was passed in less than 90 days, despite the fact that 

provisions pertaining to terrorism existed in both countries, and many of the remnants of 

that legislation still remain more than a decade later. While the literature review will 

further reveal the unprecedented nature of the response to Resolution 1373, it should be 

noted that other areas of law, namely EU law, could have been considered in this thesis. 

A wealth of literature exists pertaining to the impact of the EU on counter-terrorism.66 

There has also been extensive debate pertaining to the UK’s 2014 decision to opt-out of 
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EU policing and criminal law measures adopted before the Treaty of Lisbon.67 

Nonetheless, the decision to leave out consideration of EU law was made principally 

because no such equivalent arrangement exists for Canada.  

Conclusion 
 

In conclusion, this thesis will test the hypothesis that national security remains a bastion 

of national sovereignty, despite the force of international legal instruments such as UN 

Security Council Resolution 1373 and, as such, the evolution of counter-terrorism 

policies in different jurisdictions is best analyzed and understood as a product of the 

institutional structures and cultures present in those jurisdictions. Put simply, while 

Resolution 1373 undoubtedly had an impact on how and when the ATA and ATCSA were 

implemented, it is the domestic legal and political structures and cultures in Canada and 

the UK that have had the greatest impact on how counter-terrorism measures have since 

evolved. This hypothesis leads to several research objectives and questions, which will be 

the subject of chapters three through six of this thesis. This chapter has explained why a 

cultural comparativist methodology is most useful for the purposes of testing this 

hypothesis. The chapter has also justified the selection of jurisdictions by connecting key 

differences in the legal and political structures and cultures of the two jurisdictions with 

the research objectives of the thesis. Lastly, it has justified its focus on specific counter-

terrorism measures that were a direct and immediate product of the legislative responses 

to Security Council Resolution 1373, to which focus now turns.  
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CHAPTER TWO: LITERATURE REVIEW 

PERESPECTIVES ON POST-9/11 COUNTER-TERRORISM 

MEASURES IN CANADA AND THE UNITED KINGDOM 

 

Kent Roach argues that, ‘9/11 produced a horrible natural experiment that allows us to 

compare how international institutions and different countries responded… All countries 

responded in a manner that reflected their own particular histories and legal, political and 

social cultures’.68 This chapter begins by examining how Canada and the UK responded 

in the aftermath of 9/11 with legislation that was a direct response to United Nations 

Security Council Resolution 1373.69  It then proceeds to give a brief history of the 

evolution of security certificates, and bail with recognizance and investigative hearings in 

Canada, and detention without trial, control orders and TPIMs in the UK. By noting the 

key judicial decisions, parliamentary committee reports, legislative amendments and 

public bill committee debates, this historical analysis paves the way for analysis in 

subsequent thesis chapters pertaining to how this evolution has occurred in accordance 

with domestic structures and cultures. The final discusses academic viewpoints pertaining 

to the key differences in political structures and cultures between the two jurisdictions.   

Section One: Security Council Resolution 1373 and its Impact on 

Canada and the UK’s Post-9/11 Counter-Terrorism Legislation 

Much of the literature pertaining to post-9/11 counter-terrorism legislation discusses the 

impact of the United Nations Security Council on the domestic responses to September 

11, 2001. As Forcese notes, ‘By virtue of Chapter VII of the UN Charter, the UN Security 
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Council is easily the most potent of the world’s international organizations’.70 Powell 

laments the fact that the Security Council can, and has, exercised ‘untrammelled power in 

a manner which would be unthinkable in a domestic constitutional system subject to the 

rule of law’.71 Roach further argues that, ‘Although the UN had selectively engaged 

terrorism issues before 9/11, the role of the Security Council in leading global counter-

terrorism efforts after 9/11 was unprecedented’.72 Academic attention and concern has 

focused on a number of post-9/11 Security Council resolutions, but it has been argued 

that Resolution 1373 has been the most forceful and problematic, both in terms of the 

speed with which it passed and was responded to by states, and also in terms of its silence 

regarding the respect of human rights obligations.73 Resolution 1373 called upon states to 

act in a number of ways, including: to take measures to prevent and criminalize the 

financing of terrorist acts;74 to deny safe haven to terrorists and prevent them from using 

States’ territories for terrorist purposes;75 to assist other states in their investigations or 

criminal proceedings against states;76 to prevent the movement of terrorists through 

effective border controls and to ensure that they do not abuse refugee status77 and; finally, 
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to report within 90 days on the steps they had taken to the Counter-Terrorism Committee 

established by the Resolution.78 

 Roach explains that it took all of five minutes for the Resolution to be 

unanimously approved by all 15 members of the Security Council, leading to the creation 

of a Counter-Terrorism Committee (CTC) to monitor the implementation of the legally 

binding instrument which enforced a 90 day deadline for states to report on measures they 

had implemented.79 Moreover, Forcese notes concern about the Resolution’s impact on 

human rights: 

The impact of the Security Council’s post-9/11counterterrorism activities 

on human rights has attracted particular attention. As noted, Resolution 

1373 mandated significant state actions to suppress terrorism, but failed to 

define the concept. In the wake of this failure, human rights groups noted 

that some states cited their UN anti-terrorism obligations to justify abusive 

policies and practices.80 

Walker also argues that in the UK the resolution has been used to justify derogation from 

fundamental human rights.81 Moreover, Roach notes that, ‘The Security Council and its 

CTC did not concern itself with human rights in the first few years after 9/11’.82 

 Like many other countries, Canada and the United Kingdom responded swiftly 

and comprehensively to Resolution 1373, treating the 90-day reporting requirement as a 
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‘virtual deadline for the enactment of new legislation’.83 Forcese notes that Canada 

already had in place various criminal law provisions to deal with terrorism, but states 

that: 

Nevertheless, in the immediate aftermath of 9/11, the government moved 

rapidly to create a significant new anti-terrorism criminal law architecture. 

Its initial response to UN Security Council Resolution 1373 was the 

making of regulations under Canada’s United Nations Act… A more 

comprehensive response followed in the form of Bill C-36 (2001), 

Canada’s Anti-Terrorism Act.84 

The specific content of Bill C-36, Canada’s Anti-Terrorism Act (ATA) is discussed 

further in section two below, but it is nonetheless important to note that the Canadian 

government specifically characterized the ATA as responsive to Resolution 1373 in its 

reporting to the CTC.85 Forcese argues that the ATA, which made consequential 

amendments to a number of other pieces of Canadian legislation, including the Canada 

Evidence Act86 and the Immigration and Refugee Protection Act,87 is unique in that it is 

the only ‘Canadian statutory provision enacted specifically to comply with Security 

Council instructions, a fact that reflects the unusual scope of Resolution 1373’.88 

Furthermore, Macklin has argued that ‘The ATA signalled Canada’s solidarity and 

compliance’ with Resolution 1373.89 
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 Like Canada, the UK responded to Resolution 1373 and the 90-day reporting 

requirement, despite having a wealth of counter-terrorism legislation on the statue books. 

As Bonner notes, ‘When the United Kingdom government responded with new 

legislation, it was marching in the “war on terrorism” to the beat of drums other than the 

purely national’.90 Roach further argues that: 

Despite having in place a modern and very broad law in the form of the 

Terrorism Act, 2000, the UK government, like so many others, felt 

compelled to respond to 9/11 and Resolution 1373. The massive, 14-part 

Anti-Terrorism, Crime, and Security Act, 2001, was introduced into 

Parliament in November 2001 and was law less than a month later, with 

only 16 hours of debate in the House of Commons and eight days of 

debate in the House of Lords.91 

The Anti-Terrorism, Crime and Security Act, 200192 (ATCSA), which is further 

discussed in section two below, required derogation from the European Convention on 

Human Rights under Article 15 of that convention, in order to ‘authorize indeterminate 

administrative detention of noncitizens suspected of involvement with international 

terrorism who could not be deported because of torture concerns. This part of the 2001 

Act met the Security Council’s requirement that countries ensure that refugee status not 

be abused by terrorists’.93 Roach has criticized the reliance of both Canada and the United 

Kingdom on limited tools of immigration law as a result of the emphasis the Resolution 

placed on the use of immigration law as a response to international terrorism.94 Forcese 

has criticized the use of immigration law because this often permits ‘the government in 
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question to act without the full panoply of right protections and oversight required for 

citizens’. 95 Furthermore, Roach notes that, ‘Security certificates were part of a post-9/11 

global erosion in confidence in the criminal law as a means of responding to terrorism… 

These alternatives to the criminal law respect rights including rights to an impartial jury 

less than the criminal law.’96 

 Security Council Resolution 1373 had a substantial impact on the post-9/11 

legislation adopted by Canada and the UK. Although both countries had experience with 

terrorism and legislation that pre-dated 9/11, both felt the need to enact massive new 

legislation to comply with the Resolution and the CTC’s 90-day reporting requirement 

that acted as a ‘virtual deadline’. As Roach notes, ‘Although the UN leaves states a wide 

margin of appreciation with respect to the specific details of their counter-terrorism 

measures, it threw its considerable influence behind a number of counter-terrorism 

measures… that can limit human rights and may not be very effective in preventing 

terrorism’.97 Canada and the UK’s post-9/11 legislative responses have since evolved as 

they have been subjected to judicial and political scrutiny, in a manner that reflects the 

legal and political structures and cultures of both countries. Before this chapter turns its 

focus to discussing academic viewpoints on the differences between these structures and 

cultures in section three, it is necessary to provide a brief history of how the evolution of 

these post-9/11 legislative responses has occurred over the course of more than a decade. 
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This will prove useful for subsequent chapters of the thesis that more specifically analyse 

the impact of legal and political structures and cultures on the evolution of security 

certificates, bail with recognizance and investigative hearings in Canada, and control 

orders and TPIMs in the UK. 

Section Two: The Evolution of Security Certificates, Bail with 

Recognizance and Investigative Hearings in Canada, and Detention 

Without Trial, Control Orders and TPIMs in the UK 

Canada After 9/11: Immediate Aftermath of the Attacks and the Passage of the Anti-

Terrorism Act 

The Canadian House of Commons Subcommittee on the Review of the Anti-Terrorism 

Act has characterized the mood of the immediate aftermath of 9/11 by stating that, ‘In the 

immediate aftermath of the worldwide shock of these extraordinary events, legislative 

and other steps were taken by the international community and by many countries. These 

initiatives were taken at a time when the full impact and consequences of these terrorist 

attacks were not clear’.98 It was in this context that Bill C-36, also known as Canada’s 

Anti-Terrorism Act (or ATA) was introduced. Within less than three months, the Act had 

been passed. Changing aspects of Canada’s criminal code, including the controversial 

new provisions allowing for investigative hearings and bail with recognizance. Concerns 

were voiced that the powers they contained could lead to a variety of abuses, including 

racial profiling and undue restrictions on personal liberty.99 As a result, the provisions 

were equipped with a sunset clause that would see them expire unless extended by a 

motion of Parliament. The sunset clause, found in section 83.32 of the Criminal Code, 
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applied to no other part of the act, despite the recommendation of a Special Senate 

Committee which suggested that, ‘The entire Act be sunsetted, in other words be subject 

to expiry on a future date and renewed or re-enacted if it was determined to be 

justified’.100 However, this recommendation was never acted upon and the rest of the Act 

passed without a sunset clause. 

 Canadian academics immediately voiced concern regarding the new powers 

contained in these provisions. In The Security of Freedom: Essays on Canada’s Anti-

Terrorism Bill, a direct response to, and commentary on, the ATA, Martin Friedland 

noted: 

A person can be arrested if the peace officer “suspects on reasonable 

grounds that the detention of the person in custody is necessary in order to 

prevent the commission of an indictable offence, where the act or omission 

constituting the offence also constitutes a terrorist activity” … This is 

arrest on a reasonable suspicion, not on a reasonable belief. Is this 

acceptable?101  

Mariana Valverde expressed a similar concern, stating that, ‘We are seeing not only 

worrying moves in the governance of security but also moves that amount to ‘governing 

through security’.102 The concern surrounding these measures and discussions of their 

problematic aspects had only just begun.  

Bail with Recognizance Provisions Undergo Parliamentary Scrutiny 

On December 4th, 2004, a House of Commons motion authorized a Standing Committee 

on Justice, Human Rights, Public Safety and Emergency Preparedness to review the ATA. 
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Out of this motion, the Subcommittee on Public Safety and National Security was born, 

beginning its review in February of 2005. On December 13th, 2004, the Senate adopted a 

similar motion to review the ATA and a Special Senate Committee was formed shortly 

after to undertake a separate review. These committees began holding hearings during the 

corresponding 38th sitting of Parliament and, in November 2005, had proposed a specific 

National Security Committee of Parliamentarians (Bill C-81103), heeding a call by many 

to have an expert group of parliamentarians that could review national security activities, 

provisions and issues. Unfortunately, on November 30th, 2005, Parliament was dissolved. 

As a result, Bill C-81 died on the Order Paper before becoming legislation and the work 

of the Committees was subsequently put on hold. With the 39th sitting of Parliament came 

the revival of the work of both the Senate and House Committees. By October 23rd, 2006 

the House Subcommittee had released an interim version of its report, dealing almost 

exclusively with the sunset provisions. It suggested that both investigative hearing and 

recognizance with conditions provisions be extended until December 31st, 2011 

(Recommendations one and two) stating that, ‘Canada has had only five years’ 

experience with these two measures. This has not been a long enough period of time to 

fully assess their necessity and effectiveness’.104 The interim report also recommended 

that any further extension of the provisions be ‘subject to a prior comprehensive 

parliamentary review of the provisions and the operations of these measures’.105 

Other Problematic Aspects of Canada’s Response to Terrorism are Scrutinized 
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The Special Senate Committee Main Report, released in the context of an ongoing 

challenge to the constitutionality of Canada’s security certificate regime, clearly exhibited 

a strong commitment towards the study of Canada’s entire anti-terrorism package. The 

report still contained a chapter dedicated specifically to the investigative hearing and bail 

with recognizance provisions, but also contained lengthy discussions of other problematic 

aspects of Canada’s anti-terrorism response, most specifically issues with detention and 

deportation under security certificates. In regards to the investigative hearing and bail 

with recognizance provisions, the Senate Special Committee came to a similar conclusion 

to that of its House predecessor, arguing that a measure that had gone unused could still 

be useful in the future.106 As such, the Committee suggested that the provisions should be 

extended another three years, and argued that they should be ‘re-evaluated by the 

established parliamentary committee or committees, before expiry, to determine what 

further extension is warranted’.107 Moreover, the Committee urged the government to 

amend the security certificate regime so that it would include a specific renunciation of 

torture and measures to ensure that deportation to torture did not occur. The Committee 

repeatedly emphasized that Canada’s security certificate regime needed to include an 

express prohibition against deportation to torture ‘in order to confirm that torture is never 

justifiable, as well as to uphold its international obligations’.108 

Landmark Decision on Security Certificates: The Charkaoui Case109 

Only a day after the Special Senate Committee had released its report, the Supreme Court 

of Canada released a landmark decision pertaining to the security certificate regime on 
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February 23rd, 2007. In Canada, The Immigration and Refugee Protection Act (IRPA) 

allows the Minister of Citizenship and Immigration and the Minister of Public Safety and 

Emergency Preparedness to issue a certificate declaring that a foreign national or 

permanent resident is inadmissible to Canada on grounds of security, leading to the 

detention of the person named in the certificate. Both the detention and the certificate are 

reviewable in Federal Court.110 Certificates of inadmissibility were issued by the 

Ministers against the appellants C, H and A on the basis of allegations that they 

constituted a threat to the security of Canada by reason of involvement in terrorist 

activities.111 The Supreme Court had several issues to consider in this case, including: 

what the proper balance between security and rights was and, more specifically, whether 

a person’s right to face their accuser and the case against them could be violated in the 

name of protecting information that the government deemed essential to protect national 

security; whether the security certificate scheme produced a situation where a person was 

likely to be deported to a country where they would likely suffer torture and; finally, 

whether there were issues with the procedures for, and lengths of, detention endured by 

people initially named in a security certificate. 

 In writing their conclusion, the Supreme Court argued that the IRPA suffered from 

two defects that were inconsistent with principles under the Canadian Charter of Rights 

and Freedoms.112 The first was that s. 78(g) allowed for the use of evidence that is never 

disclosed to the named person without providing adequate measures to compensate for 

this non-disclosure, noting that other countries, such as the UK, had provided such 
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measures in the form of a special advocate. This was a violation of the Charter that could 

not be justified. As such, the court declared this procedure to be of no force or effect.113 

Despite striking down the law, the Court gave Parliament one year from the date of 

judgment to amend the law in order to bring it into accordance with the Charter. The 

second defect was found in s. 84(2) of the IRPA, which denied a prompt hearing for 

foreign nationals by imposing a 120-day waiting period for review.114 The Supreme Court 

concluded that the appropriate remedy for this defect was to strike down section 84(2) 

and to read foreign nationals into section 83. This decision materially changed provisions 

of the security certificate regime and placed the onus on Parliament to make further 

amendments.  

Investigative Hearing and Preventive Arrest Provisions Sunset 

Only a week after the Charkaoui decision was levied, the investigative hearing and bail 

with recognizance provisions of the ATA were set to expire unless they were extended by 

both houses of Parliament. The Conservative minority government of the day tabled a 

motion to extend the measures without amendment for three years. In stark contrast to the 

ease with which the provisions originally became legislation, the government’s motion 

was defeated in the House by a vote of 159 to 124. It is interesting to compare the 

sunsetting of the ATA provisions against the regular renewal of the indefinite detention 

measures in the UK. In the Canadian case, the provisions (unused, controversial, and 

perhaps not worth the political risk in a coalition government) were not renewed, despite 

the relative ease with which they were passed by a majority government in the immediate 

post-9/11 climate. In the UK, the detention without trial and subsequent control order 

measures passed through several annual reviews and survived expiry in what was 
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arguably a markedly different political climate. In the years following the sunsetting of 

the Canadian provisions, it became clear that the discussion regarding them and the battle 

to have them reinstated was far from over.  

House and Senate Committees Release Further Recommendations 

On March 27th, 2007, the House Subcommittee on the ATA released its final report.115 It 

was relatively silent on the topic of the preventive arrest and bail with recognizance 

provisions, simply restating that the provisions should be extended for five years so as to 

allow additional time for them to be studied. The report instead focused on the more 

relevant issue of the day, the security certificate regime, arguing that more needed to be 

done to further ensure the rights and freedoms of those subject to it.116 It discussed at 

length how the government should meet the court imposed deadline with a solution that 

would balance the need for sensitive information to be protected whilst respecting 

constitutionally entrenched rights, noting that Canada’s Security Intelligence Review 

Committee (SIRC) had been using a panel of security-cleared lawyers for years.117 The 

suggestion for something resembling a special advocate system had been in discussion 

since Charkaoui, where it was noted that a similar system existed in the United Kingdom. 

As was the case with the Interim Report, Joe Comartin and Serge Menard once again 

wrote a dissenting opinion, re-iterating their opinion that terrorism cannot be fought with 

additional special legislation.118 They also had strong words in relation to the security 
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certificate regime, calling it an unacceptable violation of Canada’s international 

commitments.119  

 Only a day after the House Committee’s final report was released, the Special 

Senate Committee released a supplementary report120 specifically focused on the 

Supreme Court’s ruling in the Charkaoui case. It urged the government to take 

comprehensive action, arguing against the approach of simply amending the IRPA just 

enough so that it would fall into line with the Supreme Court’s decision. It suggested that 

the government appoint a special advocate in all proceedings where the need to protect 

confidential information encroached on an individual’s ability to make full answer and 

defense to the charges against them.121 It reminded the government that it had gone 

further than the Court in its main report and recommended detention review for 

permanent residents and foreign nationals within 30 days of detention and every 90 days 

thereafter, as opposed to just every six months.122 To emphasize this point, the report 

stated that, ‘We hope that the government will recognize that the Supreme Court has set 

out minimum constitutional protections and that nothing prevents Parliament from 

adopting other amendments to ensure due process when individuals have been deprived 

of their liberty’.123  
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The Introduction of Bills C-3 and S-3 

Bill C-3 (An Act to amend the Immigration and Refugee Protection Act, Certificate and 

Special Advocate, and to make a Consequential Amendment to Another Act) was 

introduced in the House of Commons on October 22nd, 2007. Bill S-3 (An Act to Amend 

the Criminal Code, Investigative Hearings and Recognizance with Conditions) was 

subsequently introduced in the Senate on the following day. The wording used in the 

legislative summaries of both of these bills is interesting for a number of reasons. 

According to the description and analysis section of Bill C-3’s legislative summary:  

Bill C-3 substantially changes the security certificate procedure. It 

provides for the appointment of a special advocate as well as for a limited 

right of appeal. It provides for equal treatment of permanent residents and 

foreign nationals in making detention decisions, and requires periodic 

reviews of such detentions.124 

 

 To contrast, Bill S-3’s legislative summary stated that it would re-instate provisions that 

expired in February 2007 which were ‘substantially similar to the original provisions’.125 

It is interesting to note the difference in wording between the legislative summaries of 

these two proposed amendments. Bill C-3, which refers to security certificate provisions 

that had failed to withstand constitutional scrutiny, included what were referred to as 

substantial changes to the security certificate procedure. To contrast, Bill S-3 dealing 

with the bail with recognizance and preventive arrest provisions that had not faced such 

constitutional scrutiny, introduced provisions that were substantially similar to their 

original form.  

The commentary section in Bill C-3’s legislative summary states that, ‘Bill C-3 appears 

to address the charter violations identified by the Supreme Court that served as the 

                                                           
124 Library of Parliament, Bill C-3: An Act to Amend the Immigration and Refugee Protection Act  

     (Certificate and Special Advocate): Legislative Summary (Ottawa: Parliamentary Information and  

     Research Service, LS-567-E, 2008) [hereinafter “Bill C-3 Legislative Summary”] 13 

 
125 Library of Parliament, Bill S-3: An Act to Amend the Criminal Code (Investigative Hearing and  

     Recognizance with Conditions): Legislative Summary (Ottawa: Parliamentary Information and Research  

     Service, LS-574-E, 2008) [hereinafter “Bill S-3 Legislative Summary”] 1 



49 

catalyst for legislative changes’.126 To contrast, Bill S-3’s provisions had no such catalyst 

for legislative change, leading to the end result of legislation that ‘re-enacts sections 

83.28 of 83.3 of the Criminal Code with only minor changes to the wording and intent of 

the earlier provisions derived from the Anti-Terrorism Act’.127 Another difference 

between the two bills pertains to their geneses through both Houses of Parliament. Bill C-

3’s legislative summary lists a number of concerns that were raised when the bill was 

tabled and notes that, ‘The Charkaoui case turned on the court’s conclusion that the 

government had better options in the design of its security certificate system. That 

conclusion is not fully reflected in the bill presented by the government on Monday’.128  

 After passing swiftly through the House of Commons, Bill C-3 reached the Senate 

with very limited time for consideration and amendment. A Special Senate Committee sat 

for ten hours during a single day of public hearings on February 11th, 2008, with several 

witnesses calling for the Bill to be amended or scrapped altogether.129 Rather than 

considering amendments to the Bill in haste, the Committee decided to report the Bill 

without amendment and it subsequently passed through the Senate the next day. It 

received Royal Assent only two days later, exactly nine days before the expiry of the one 

year, court-imposed deadline. To contrast, Bill S-3 was not rushed through the legislative 

process despite the fact that it attracted similar criticism. Instead, Bill S-3 went through 

its first reading on October 23rd, 2007, and then took several months to reach the 

committee meeting and report stage. On March 5th, 2008, two consequential amendments 

were made to the Bill by the Special Senate committee, one of which addressed the need 
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for regular review of anti-terrorism activities that is a recurring theme in this thesis’ 

analysis of Canada’s anti-terrorism framework.130 Following amendment, Bill S-3 passed 

through the Senate on March 6th, 2008. Just a day later, it was introduced into the House 

of Commons and was set to work its way through to Royal Assent. However, as was the 

case with Bill C-81in November of 2005, Bill S-3 died on the Order Paper on September 

7th, 2008 when the 39th Parliament was dissolved.  

The Government Tries Again to Re-Instate the Bill S-3 Provisions   

Although the dissolution of the 39th Parliament brought the death of Bill S-3, it was not 

the end of the discussion pertaining to renewing the provisions. On March 12th, 2009, Bill 

C-19 was introduced into the House of Commons. The Bill attracted fiery debates on the 

days it was discussed in the House. Rob Moore, Parliamentary Secretary to the Minister 

of Justice and Conservative Party member, argued that the provisions only sunsetted 

because they were voted on before full reports on them were made available.131 Many of 

the members reiterated the need to better utilize criminal prosecution, arguing that the 

criminal code could effectively fight terrorism and that this was proved by the fact that 

the provisions had never been used. These views were most frequently raised by 

members of the Bloc Quebecois and NDP. Conservative members frequently cited the 

fact that the provisions had been upheld as constitutional132 and touted the important 

changes that were made to the Bill when it went through the Senate Special Committee as 

Bill S-3. Several Liberal members echoed this sentiment and said much had changed in 
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the provisions since they chose not to support them before they were to sunset.133 Despite 

recommendations for it to go forward to committee and the very real possibility of it 

becoming law given Conservative and Liberal support exhibited in the Hansard, Bill C-19 

suffered a similar demise to that of Bill S-3 as a result of the controversial 2009 

proroguing of Parliament.  

 Bills C-17 and S-7: The Investigative Hearing and Bail with Recognizance Provisions 

are Re-Introduced Again Amidst Ongoing Challenges to Security Certificates 

The 2009 proroguing of Parliament did not spell an end to the genesis of the preventive 

arrest and bail with recognizance provisions. Bill C-17, identical in title, content and 

legislative summary to its predecessor, was re-introduced in Parliament on April 23rd, 

2010. The Bill made its way through first and second reading and, on March 2nd, 2011 

was amended at the Committee Stage to include a shortening of its sunset clause from 

five to two years, as well as the requirement that both the House of Commons and the 

Senate would participate in mandatory parliamentary review before the law could be 

further renewed.134  

Despite these relative improvements, Bill C-17 suffered the fate of its 

predecessors when the House of Commons passed a non-confidence vote on March 25th, 

2011 and Parliament was subsequently dissolved the next day. The subsequent federal 

election on May 2nd, 2011 saw Prime Minister Stephen Harper and his Conservative party 

win the majority that it currently holds today. Bolstered by their resounding victory, the 

Conservatives reintroduced the Bill C-17 provisions as Bill S-7 on February 15th, 2012.  

Bill S-7’s legislative summary states that, ‘It is important to note that part of Bill S-7 

contains the provisions found in the former Bill C-17, as it was originally introduced in 
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the House of Commons on 23 April 2010’.135 As such, while the requirement for 

mandatory parliamentary review remained, the length of the sunset clause in the Bill was 

restored to five years.136 Unhindered by the previous constraints imposed by a minority 

government, the Bill passed through the Senate on May 31st, 2012 and received first 

reading in the House of Commons on June 5th, 2012. Bill S-7 passed through the House 

of Commons Standing Committee on Public Safety and National Security to Third 

Reading stage in April 2013, despite the fact that ‘although the re-enacted provisions take 

into account one recommendation made by the House of Commons Subcommittee… they 

do not address other recommendations made by the subcommittee’.137 This fact, coupled 

with the fact that debates on Bill S-7 at Third Reading stage were moved to three 

consecutive days in April (22-24) that coincided with the aftermath of the Boston 

marathon bombings and the announcement of a foiled VIA rail train attack in Toronto, 

did not go unnoticed by critics of the Bill and will be extensively discussed in subsequent 

chapters of the thesis.138 After six years' worth of attempts to re-instate the sunsetted 

investigative hearing and bail with recognizance provisions, the Conservative 

government succeeded when Bill S-7 received Royal Assent on April 25th 2013. 

 In the same six-year period, the security certificate regime has undergone a 

number of changes, largely through the courts. After the passage of Bill C-3, the 

government issued five new security certificates under the new legislation, most notably 

                                                           
135 Library of Parliament, Legislative Summary of Bill S-7: An Act to Amend the Criminal Code, the  

     Canada Evidence Act and the Security of Information Act (Ottawa: Parliamentary Information and  

     Research Service, 41-1-S7-e, June 2012) [hereinafter “Bill S-7 Legislative Summary”] 2 

 
136 Bill S-7 Legislative Summary, 3 

 
137 Ibid, 12  

 
138 Chapters four and six, which analyze political structure and culture, detail and analyse the process    

     whereby Bill S-7 became law and preventive arrest and bail with recognize most recently once again  

     became part of Canadian anti-terrorism law 

 



53 

against Adil Charkaoui, Hassan Almrei and Mohammad Harkat.139 Since late 2009, the 

Federal Court has reached differing rulings in these men’s cases, further complicating the 

current status of the security certificate regime in Canada.140 In a landmark ruling on 

October 14th 2009,141 Justice Tremblay-Lamer brought an end to a six-year legal battle 

when she declared Adil Charkaoui’s certificate void, largely because the government 

withdrew evidence that it did not want released for national security reasons. Tremblay-

Lamer also ensured there would be no appeal or future certification of Charkaoui by 

denying a government argument that there was a higher legal question outside of the case 

that could be raised at appeal.142 The case was a significant setback for the security 

certificate regime and a long-awaited vindication for Charkaoui, who launched a civil suit 

against the government for 24.5 million dollars on February 22nd, 2010.143  

 Similarly, Hassan Almrei also saw a battle with the security certificate regime that 

lasted more than eight years come to an end on December 14th, 2009. Justice Richard 

Mosley issued a landmark 185 page judgment that dismissed the certificate against 

Almrei.144 Mosley decided that it was reasonable to believe that Almrei posed a risk to 

the security of Canada in the aftermath of September 11, 2001, but argued that much had 

changed since that time.145 Not only did Mosley find that Almrei was no longer a security 
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threat, he also had scathing views of the way the ministers and intelligence services 

proceeded during the course of the case, concluding by finding them in ‘breach of their 

duty of candour to the Court’.146 Similar to the penultimate Charkaoui case, the Ministers 

proposed a number of questions that could lead to a possible appeal, but Mosley declined 

to rule on these, noting that it would be unfair to subject Almrei to a long appeal process 

after he had succeeded on the factual merits of the case against him,147 and suggested 

instead that the parties take some time to consider whether to submit or withdraw an 

appeal. No such appeal has since been launched and Hassan Almrei began the process of 

suing the government for 16 million dollars in damages in September 2012.148 

 The decisions in the Federal Court cases pertaining to Charkaoui and Almrei 

raised serious doubts as to the future feasibility of the security certificate regime. 

However, the December 9, 2010 judgment in Mohammed Harkat’s case149 and ongoing 

litigation pertaining to him only further serves to complicate the current status of the 

regime. In that case, Justice Simon Noel found that the evidence to support Harkat’s 

certificate was reliable and that, ‘although the danger associated with Mr. Harkat has 

diminished over time, he still poses a danger to Canada’.150 Harkat was found to be 

disingenuous in his testimony to the court, and Noel argued that the evidence he heard 

lead him to believe that, ‘Mr. Harkat has engaged in terrorism, that he is a danger to the 

security of Canada and that he is a member of the Bin Laden Network through his past 
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work for the Khattab group’.151 Academics such as Wesley Wark, who served as an 

expert witness in Harkat’s case, have expressed surprise that Justice Noel, unlike Justice 

Mosley in the Almrei case, advanced no criticisms of CSIS’s work and have noted that 

various outcomes in these Federal Court cases have shown that, despite the changes to the 

security certificate regime, the process remains a problematic one that leads to time and 

resource-consuming marathons.152 The security certificate regime continues, as ‘The 

Canadian government has persisted with the cases even to the extent of claiming the 

ultimate right to deport the men to torture in their countries of citizenship’.153 Harkat has 

since launched an appeal to the Supreme Court of Canada which began being heard by 

the Supreme Court in October of 2013.154 These ongoing legal challenges could very well 

produce another significant Supreme Court ruling that may or may not act as an impetus 

for future change to the security certificate regime. 

Detention without Trial, Control Orders and TPIMs in the UK 

Pre-9/11 Anti-Terrorism Measures 

On July 20th, 2000, the Terrorism Act 2000155 was introduced, with the majority of the 

Act coming into force on February 19th, 2001. The act itself is divided into eight parts and 

includes, among other things, a new definition of terrorism and an attempt to subject a 
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wider range of measures to judicial or quasi-judicial oversight.156 According the Clive 

Walker:  

The Terrorism Bill potentially offered the opportunity for a new 

dispensation - a considered, comprehensive, and principled code rather 

than hastily drafted and fragmented emergency laws. The period of 

gestation took over four years… The passage of the Human Rights Act 

1998 also made it advisable to conduct a more thorough and ethical 

statement.157   

Walker’s statement here is important for two reasons. First, it notes the difference in how 

legislation can be considered, drafted and implemented depending on security and 

political climate of a country at any given time. Second, it notes the passage of the 

Human Rights Act of 1998,158 an event which had material consequences for the ways in 

which certain pieces of legislation, including those pertaining to detention without trial, 

control orders, and TPIMs have been developed, implemented, scrutinized by courts and 

subsequently abolished or amended.  

The Aftermath of September 11, 2001 

As aforementioned, the United Kingdom was not immune to the pressures associated 

with the mobilization of the international community following 9/11. By October 15th, 

2001, it had outlined the Anti-Terrorism, Crime and Security Act 2001159 and by 

December 14th, 2001, the Act had received Royal Assent, although not without extensive 

commentary from the Home Affairs Select Committee. The Home Affairs Committee 

Report starts by stating that the country has more anti-terrorism legislation on its books 

than any other developed country, noting that much of it had been rushed through in the 
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wake of atrocities and has proved ineffective and in some cases ineffective.160 It also 

explicitly noted early on its report that detention without trial mechanisms were of the 

greatest concern,161 illustrating that there was concern with these measures from the Bill’s 

infancy.  As was also the case in Canada, many questioned why existing legislation could 

not be used. Professor Conor Gearty asked, ‘Why cannot they bring criminal proceedings 

under section 56, directing terrorist activities, or incitement to commit terrorist acts 

abroad?’162 Gearty’s sentiment echoes the arguments made by Canadian academics and 

parliamentarians in the aftermath of 9/11 pertaining to the use of normal criminal 

proceedings, foreshadowing the problematic nature of anti-terrorism measures outside of 

the normal criminal process in both Canada and the UK. 

 In reaching its conclusions, the Home Affairs Committee made several points that 

provide context for some of the problems that have ensued since the passage of the Act. 

The first pertained to the speed with which a Bill that carried major implications for civil 

liberties moved through the legislative stages.163 This was also a concern raised in regards 

to Canada’s ATA and amendments to the IRPA. The second point pertained to the need to 

concentrate on prosecution. On that issue, the Committee stated that, ‘We are concerned 

that the power of detention is exercised only as a last resort, i.e., in circumstances where 

it is clearly not possible to proceed with prosecution, extradition or deportation’.164 

Finally, the third and final conclusion pertains to an argument that was raised in the 

Canadian context for these post-9/11 measures to be temporary. The Home Affairs 
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Committee argued that the immigration and asylum provisions in Part four of the Bill 

should expire after five years and any revival or continuance of the powers would require 

full parliamentary consideration given to a Bill and not just the 90 minute debate in a 

standing committee required for an annual renewal order.165 Nonetheless, despite the 

concerns of the Home Affairs Committee pertaining to the detention without trial 

provisions and the derogation order they would require, the Bill was passed and on 

December 18th, 2001, the derogation order166 was registered by the Council of Europe 

Secretariat. 

Detention without Trial Begins and Undergoes Scrutiny 

It did not take long for the story of the detention without trial provisions to begin. On 

December 19th, 2001, one day after the derogation order was registered, eight suspected 

terrorist suspects, Djamel Ajouaoum, Abu Rideh and A, C, D, E, F and G were detained 

in London, Luton and Birmingham, only two days after they had been certified under the 

new powers. Months after, in the period dating from February 5th to April 22nd, 2002, 

suspects B, H and I were certificated and detained. Detainee F, an Algerian, voluntarily 

left the UK for France. It did not take long for these certifications to make their way 

through to the courts. On July 30th, 2002, SIAC ruled that the law governing detention 

without trial was discriminatory and disproportionate because it only allowed for the 

internment of foreign nationals. A Court of Appeal decision on October 25th, 2002 

overturned the SIAC judgment by ruling that the government was entitled to believe there 

was a public emergency threatening the United Kingdom.167 Despite expressing the belief 

that SIAC had correctly approached the issue of whether there existed a public 

                                                           
165 Ibid, note (h) 

 
166 Human Rights Act 1998 (Designated Derogation) Order 2001 (S.I. 2001 No. 3644) 

 
167 A and Others v. Secretary of State for the Home Department [2002] EWCA Civ 1502 



59 

emergency threatening the life of nation within the meaning of Article 15 of the ECHR, 

the Court decided that it had to defer to the Home Secretary’s conclusion that the action 

that was necessary in the interests of national security, and was limited to removing or 

detaining suspected terrorists who had no right to remain in the United Kingdom but 

could not be deported.168 Ultimately, it was found that section 23 of the 2001 Act was not 

incompatible with the Convention and the detention without trial regime lived on. By 

October 3rd, 2003, SIAC had officially released its first rulings on individual detainees, 

upholding the Home Secretary’s decision in all ten it considered.169 

 As these cases were making their way through the judicial process, they attracted 

fierce criticism and debate. The climate of the time is illuminated well by the Newton 

Committee Report,170 which was released on December 18th, 2003.  The report, written 

by the Privy Counsellor Review Committee, is a sprawling, 121-page document that 

fiercely denounces detention without trial. Early on in the report, the Committee stated 

that its ‘starting point is that the ordinary criminal justice system and established security 

methods must remain the preferred approach to tackling the crime of terrorism’.171 Again 

here we see the suggestion to use the normal criminal law. The review also touches on 

another recurring theme, that is, concern with the speed with which the legislation came 

to exist and some of the issues raised by the enacting of emergency legislation.172 The 
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Committee also expressed concern that Part 4 was an adaptation of existing immigration 

and asylum legislation, rather than being designed expressly for the purpose of meeting 

the threat from international terrorism.173 After detailing the various issues it had with the 

detention without trial regime, the Committee argued that Part IV should be replaced as 

soon as possible. It stated its belief that the shortcomings of the provisions were serious 

enough that the regime should be replaced by new legislation that dealt with all terrorism, 

whatever its origin or the nationality of its perpetrators, and not require derogation from 

the ECHR.174  

 Criticism of detention without trial provisions only continued to grow after the 

Newton Report. On March 18th, 2004, detainee M was released from prison after a SIAC 

ruling that his detention was unjustified was upheld by Chief Justice Lord Woolf.175 

Scrutiny of the measures continued to escalate, culminating on August 5th, 2004, with the 

release of the JCHR’s Review of Counter-Terrorism Powers.176 The report began by 

affirming the central conclusion of the Newton report, stating that indefinite detention 

should be replaced with new legislation that did not require derogation from the 

ECHR.177 The report again placed emphasis on legislation enacted in emergency 

situations, noting that derogations from human rights are permitted in times of emergency 

but they are meant to be temporary. It argued that since the Government and the Security 

Service now agreed that the UK faced a near-permanent emergency, it was imperative to 

find means to combat terrorist not requiring long-term derogations that would have a 
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corrosive effect on human rights and diminish the UK’s standing in the international 

community.178 Not surprisingly, the report goes on to extensively discuss alternatives that 

stress the need to rely on prosecution of criminal offences to combat terrorism. Weeks 

after it was released, detainee D was freed from Belmarsh on the order of the Home 

Secretary, with no explanation given for the release after three years of custody. This left 

nine detainees who looked to the House of Lords to overturn the Court of Appeal ruling 

from October 2002. The case began on October 4th, 2004. 

A. v. Secretary of State for the Home Department179 and the Subsequent Prevention of 

Terrorism Act 2005180 

On December 16th, 2004 the House of Lords ruled in a landmark decision that the 

detention without trial scheme was disproportionate and discriminatory and issued a 

declaration of incompatibility under section 3 of the HRA in what is now famously 

known as the Belmarsh case. The judgment, discussed further below, was immediately 

the source of much academic and political commentary. Dickson argued that the House 

of Lords ‘much to its credit, has ensured that the rule of law prevails even when very few 

people, including non-British nationals, have their fundamental rights breached’.181 

Tomkins argued that what was most welcome about the decision was ‘that it marks the 

beginnings of a much belated judicial awakening to the fact that even in the context of 

national security the courts have a responsibility to ensure that the rule of law is 

respected’.182 That said, Tomkins was keen to note that ‘enormous and unprecedented 
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invasions of liberty and privacy’ in the ATCSA were left ‘entirely untouched’, stating 

that, ‘This is a telling reminder of the limitations inherent within the adjudicative process, 

even with a Bill of Rights, no matter how progressive the judges’.183 Nonetheless, 

Feldman argued that, at the time, ‘It was unprecedented for UK judges to adjudicate on 

the legitimacy of measures adopted in good faith on national security grounds’.184 

The Belmarsh judgment contains three rulings, pertaining to: a) the lawfulness of 

the derogation from Article 5; b) the proportionality of the interference with the right to 

liberty and; c) whether or not the nature of the section 23 power was discriminate in 

nature such that it violated Article 14. In the first ruling, the majority argued that there 

was a public emergency threatening the life of the nation, but that the power to detain 

without trial did not meet the ‘strictly required by that emergency’ standard. Lord 

Bingham used Strasbourg case law to show that governments have considerable 

discretion in determining whether an emergency exists and characterized the question as 

to whether the UK was experiencing such an emergency as a political one that should be 

left to the executive.185 However, the Court ruled that the power to detain without trial 

could not be said to be strictly required because if methods used to combat international 

terrorism were sufficient for British citizens than they must be sufficient for non-

nationals as well. In addition, if those detained without trial were free to leave the country 

and possibly carry out terrorist activities, it could not be said that it was strictly required 

to hold them in the United Kingdom. As such, the interference with the right to liberty 

was disproportionate. Finally, the court ruled that section 23 was discriminatory in nature 

because of the way in which it made the distinction between nationals and non-nationals.  
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It became clear that the government would have to accept that ‘derogation is not 

sustainable as the sole front-line policy… certainly not on a legal basis and probably not 

on a political basis.’186 Walker sheds some light on the government’s post-Belmarsh 

decision-making process:  

After some hesitation, the government sought both to respond to the (non-

binding) declaration of incompatibility under the Human Rights Act 1998, 

s 4) and to do so in a way which would not inevitably rely on a notice of 

derogation. The results are set out as control orders in the Prevention of 

Terrorism Act 2005… The legislative process was often bitter and suffered 

from the tight deadline for the expiration of Pt IV.187  

The Prevention of Terrorism Act 2005 received Royal Assent on March 11th, 2005 at 

least in part as a result of the decision in the Belmarsh case. The Act, ‘which was passed 

in 17 days amidst much controversy,’188 allowed for the making of derogating and non-

derogating control orders that can include a number of restrictions and contains a section 

pertaining to criminal investigations after the making of a control order.189 It would not 

take long for the control order system to continue the work of the previous detention 

without trial regime. By March 13th, 2006, 11 control orders were in place. However, 

what the government could not know at the time it enacted the PTA 2005 was that the 

United Kingdom would soon experience a domestic terrorist attack of its own.  

The 7/7 London Bombings and the Terrorism Act 2006 

On July 7th, 2005, suicide bombers using the public transit system engaged in a series of 

coordinated attacks during the morning rush hour, killing fifty-six people and injuring 

about seven hundred. Security across the United Kingdom was raised to the highest alert 
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level and media coverage of the events was intense. Drafts of a new terrorism bill were 

released on September 15th and October 5th, 2005, respectively. The Terrorism Act 2006 

came into force on March 30th, 2006, nearly nine months after the attacks occurred. Lord 

Carlile, the government’s former independent reviewer of terrorism legislation opined 

that the bombings ‘rightly and inevitably catalyzed an earlier examination of potential 

additional legislation than had been envisaged at the time of the enactment of the 

Prevention of Terrorism Act 2005’.190 While he seemed encouraged by the fact that there 

was a full public debate on the possible changes that might be made to the law,191 he did 

note his concern ‘about the recent detention for deportation of former subjects of control 

orders, in the absence of current Memoranda of Understanding with the countries to 

which they would be deported’.192 

 The Act did not itself make material changes or additions to the control order 

regime. The most controversial changes it introduced pertained to a new offence of the 

glorification of terrorism and a new maximum detention period, which has since been 

lowered to 14 days. The context surrounding the passage of the act is worth noting for 

two reasons. First, it will be interesting to investigate further the differences between the 

impact that a domestic terrorist attack and the absence of such an attack has played in the 

policy development processes in the United Kingdom and Canada.193 Second, it appears 

as though there was not the same rush to enact emergency legislation following the 7/7 

attacks in the UK as there was following the 9/11 attacks, when both Canada and the UK 

quickly enacted emergency legislation. In this instance, it appears as though there was 
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careful and extensive debate and parliamentary committee review.194 Moreover, in the 

post-9/11 period, the UK has amassed a number of reviews of anti-terrorism 

provisions,195 which may have aided in the consultation process. This is in stark contrast 

to the relatively limited amount of review material published pertaining to functioning of 

terrorism legislation in Canada.196  

Control Orders and the Counter-Terrorism Act 2008  

Despite the fact that the Terrorism Act 2006 did not make any consequential amendments 

to the control order regime, this did not mean that the coming months would not provide 

for several challenges to the measures. They survived their first sunset clause on February 

15th, 2006, but would soon be the focus of a trilogy of crucial House of Lords 

judgments.197 In JJ, the House of Lords were asked to decide on two main issues raised 

on appeal, that is, whether Sullivan J was right to hold that obligations imposed by 

control orders amounted to a deprivation of liberty within the meaning of Article 5(1) of 

the ECHR and whether he was right to conclude that the Secretary of State did not have 

the power to make non-derogating control orders. The House of Lords subsequently held 

that a control order imposing an 18-hour was curfew severe enough that it could be said 

to constitute a deprivation of the controlee’s liberty. 198 Curfews of 12 and 14 hours were 
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found not to constitute such a deprivation of liberty in E and MB, respectively. 

Nonetheless, academics expressed serious concern about the curfews and other 

restrictions on liberty that were imposed on those subject to control orders at the time. 

Bonner argued that, ‘Even if invalidity is confirmed by the House of Lords, the process of 

restriction could continue in “cat and mouse” fashion by reducing the degree of 

restriction or transferring the controlee to the deportation sector’.199 Bates argues that, ‘JJ 

was received by the government as effectively indicating that control orders with a 16-

hour curfew, together with the other restrictions applicable in JJ, will not engage Art 5. 

Indeed, at least four control orders have been modified so that their curfew periods have 

been raised to that maximum from 12 hours’.200 

 The MB case also raised other issues outside of the deprivation of liberty 

considerations, most significantly the question pertaining to whether the use of closed 

material as the basis for the case leading to an order would lead to a violation of the right 

to a fair trial provided by Article 6 of the ECHR. The majority stopped short of finding 

that the use of the special advocate procedure would be sufficient to comply with Article 

6 in every case, but argued that the controlled person should be afforded a sufficient 

measure of procedural protection and that the judge conducting the hearing would be best 

able to discern whether this had occurred. Lord Bingham argued for a concept of fairness 

that imported ‘a core irreducible minimum of procedural protection’.201 This core 

minimum would not be fulfilled when the applicant was unable to see the closed material 

justifying their detention. This meant that it would be up to the judge conducting the 
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hearing to conduct the difficult task of deciding whether such a core minimum had been 

fulfilled. Bates argues that, ‘The general tenor of the judgment seems to have been that 

the clash between fairness to the controlee and the need for non-disclosure was over-

dramatized and could be avoided by skilful use of the special advocate system’.202 

Nonetheless, he argues that the essence of the judgment in MB was that ‘Art 6(1) 

required the controlee to be subject to a legal process that was effective; that is, it had to 

be capable of rebutting the argument that the controlee was reasonably suspected of 

involvement in terrorist-related activity. This, in turn, meant that, if open material did not 

establish the case against the controlee, closed material could only be relied upon to the 

extent that the gist of it had been disclosed’.203 

Despite the modifications made to the regime by these trilogy of cases, control 

orders continued and were renewed again by Parliament on February 21st, 2008. 

However, the issue of the special advocate and secret evidence was an issue that was not 

going away. Despite the fact that the Counter-Terrorism Act 2008, which came into force 

on November 26th, 2008, made no consequential amendments to the control order regime, 

tensions were rising in the lower courts that were now charged with the responsibility of 

deciding whether a sufficient measure of procedural protection had been afforded to 

controlees in their hearings. As was the case in Canada, it was only a matter of time until 

this issue made its way to the highest legal authority.  
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A v. United Kingdom204 and Secretary of State for the Home Department v. AF205 leave 

the future of control orders uncertain 

On February 19th, 2009, the Strasbourg court issued a landmark decision in A v. United 

Kingdom. The Court first had to decide whether the risk of terrorist attack faced by the 

UK constituted a public emergency threatening the nation. On this issue, the Court sided 

with the majority of the House of Lords, arguing that national authorities were better 

placed than international judges to decide if there was such an emergency, and stated that 

a wide manner of appreciation should left to these authorities.206 Second, the Court had to 

determine whether the scheme for indefinitely detaining foreign terrorist suspects was 

strictly required by the exigencies of the situation. Again, the Court agreed with the 

majority of the House of Lords in deciding that it was not, noting many of the same 

reasons. This affirming of the House of Lords judgment was particularly significant 

because of the Strasbourg Court’s argument that domestic courts are ‘part of the national 

authorities to which the Court affords a wide margin of appreciation under Article 15’.207 

This is a crucial difference between the rights adjudication processes in Canada and the 

United Kingdom. The Supreme Court of Canada’s decision in Charkaoui would not have 

had a higher rights adjudication body to challenge or affirm it, whereas the Strasbourg 

court affirmed the House of Lords’ role in making key national security decisions, 

something the UK courts had been hesitant to do in the past. Although the British 

government in A v. UK argued that the House of Lords should have afforded a wider 

margin appreciation to the executive and Parliament, the Strasbourg court disagreed by 

stating that, ‘The question of proportionality was ultimately a judicial decision, 

                                                           
204 A v. United Kingdom, App No 3455/05 [2009] ECHR 301 [hereinafter “A v. UK”] 

 
205 Secretary of State for the Home Department v AF [2009] UKHL 28 [hereinafter “SSHD v. AF No 3”] 

 
206 A v. UK, para. 173 

 
207 Ibid, para. 174 



69 

particularly in cases where the applicants were deprived of their fundamental right to 

liberty over a long period of time’.208 

 The Strasbourg Court was also invited to comment on the issue of secret evidence 

by the appellants who launched attacks on the special advocate procedure and on the non-

disclosure of sensitive evidence through an article 5(4) challenge. In response to this 

challenge, the Strasbourg Court found that it was unlawful to deny a party knowledge of 

the essence of the case against them in control order cases.209 Granted, the special 

advocate could mitigate some of the problematic issues raised by the use of closed 

material by putting arguments forward for the controlee and testing the government’s 

evidence, but no contact could be made afterwards with the controlee and, as such, the 

controlee could not give the advocate information to counter the allegations against him. 

For the Court, this fact, coupled with a situation where the open case against a controlee 

consisted of general assertions, meant that there was a breach of the convention right.210 

Section 2(1) (a) of the Human Rights Act 1998 requires UK courts to take decisions of 

the Strasbourg Court ‘into account’ but does not strictly prevent the House of Lords from 

preferring its own view.211  

 That being said, there was a strong imperative for the UK courts to take it into 

account, something that was discussed by the House of Lords in SSHD v. AF No 3. The 

case essentially raised the same fair trial argument pertaining to the closed evidence that 

the Strasbourg court had ruled on and that had been raised earlier in the MB case. The 

House of Lords in SSHD v AF No 3, after summarizing the arguments made in MB, 
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eventually concluded that the Strasbourg court had provided the ‘definitive resolution’212 

of the closed material issue and, as such, decided that ‘Where the open material consists 

purely of general assertions and the case against the controlee is based solely or to a 

decisive degree on closed materials the requirements of a fair trial will not be satisfied, 

however cogent the case based on the close materials may be’213. Lord Hoffman wrote a 

lengthy dissent touching on the issue of acquiescence to the Strasbourg court decision. 

Despite his view that the Strasbourg Court decision was wrong and damaging to the 

country’s defenses against terrorism, Hoffmann argued that the UK was bound as a 

matter of international law to accept the decision of the Strasbourg Court, stating that to 

reject such a decision would almost certainly put the country in breach of its international 

obligations.214 Nonetheless, after the SSHD v. AF No 3 decision, the government found 

itself in a very similar position to the Canadian government post-Charkaoui. It was 

forced to either divulge more of its sensitive information or withdraw that information 

and risk losing the order or certificate based on significantly weaker open material.  

The Repeal of Control Orders and the Enactment of TPIMs  

After the 2010 general election resulted in a hung Parliament, the Conservatives and 

Liberal Democrats formed a coalition government and set out a coalition agreement 

which, amongst other things, promised the repeal of control orders and a wider review of 

the UK’s counter-terrorism framework. On July 13th, 2010, the Home Secretary 

announced intentions to set up a Review of Security and Counter-Terrorism Powers, 

which was completed on January 26th, 2011.215 In regards to control orders, the review 
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made a number of recommendations, namely: that the current regime should be repealed 

and replaced with a less intrusive system that ends forced relocation and lengthy 

curfews;216 that new measures will be seen as a temporary alternative to prosecution, 

which remains the priority, and will be limited to a two-year maximum and;217 finally, 

that the new measures will have a number of key features, including a requirement for the 

Home Secretary to have reasonable grounds that an individual is involved in terrorist 

activity, a mandatory review attached to the measures, that the measures will require no 

derogation from the ECHR and enhancements will be made to the special advocate 

regime.218  

 Lord Macdonald released a report that commented on the review broadly and also 

contained some analysis specific to control orders.219 He argued for the abolition of 

relocation, called curfews and tagging disproportionate, unnecessary and objectionable 

and stated that telephone and internet bans are counter-productive because both are forms 

of communication that are easy to intercept and, as such, a ban of them limits what could 

be an easily accessible form of evidence.220 In concluding his discussion on the 

restrictions, Macdonald argued that the various prohibitions placed on controlees in the 

past had in effect made them ‘evidence neutral’,221 acting as a severe limit to the use of 

prosecution. Finally, he laid out five points pertaining to the process of how the control 
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order regime’s replacement should work in the future: a) except in an emergency, 

restrictions should only be available after an application by the Home Secretary to the 

High Court; b) the test should be the Home Secretary’s reasonable belief that an 

individual is engaged in terrorist activity; c) there should be a further test that the DPP is 

satisfied that a criminal investigation is justified; d) the restrictions permitted by the High 

Court should only last for as long as the criminal investigation continues, up to a 

maximum of two years and; finally, e) that the restrictions available to the State should be 

listed in, and limited by, statute.222  

 Analysis of whether Macdonald’s recommendations are evident in the TPIMs 

legislation is given significant attention in Chapter four.223 Most academic commentary 

on the new measures still focuses on the need to rely on normal criminal prosecutions and 

expresses continued concerns about the use of secret evidence. Middleton notes that the 

use of such evidence will likely continue to come under scrutiny, as ‘there is growing 

tension amongst special advocates themselves, and the Independent Review of Terrorism 

Legislation’.224 Tulich laments that, ‘The “pre-crime” focus of the intelligence-led model 

has merged intelligence and evidence while stimulating an extension of surveillance 

practices outside of the criminal justice system. These developments are not without 

tension, and call into question the proper role of the state in seeking to pre-empt acts of 
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terror by restraining liberty’.225 Nonetheless, the TPIMs legislation226 received Royal 

Assent and became law on December 14th, 2011. According to Walker and Horne, the 

legislation ‘appears set for a lengthy life’227 despite the fact that many of the human rights 

issues raised in court in relation to control orders over the last six years are likely to be 

re-raised.228 

 Post-SSHD v. AF No 3, the continued use of secret evidence in a variety of legal 

contexts, including those outside of TPIMs and particularly in relation to the use of 

Closed Material Proceedings (CMPs) in civil litigation, has proved problematic. Chapter 

five contains detailed analyses of the decisions in Tariq,229 Al-Rawi230 and Binyam 

Mohamed,231 in its examination of legal culture in the UK’s wider national security 

contexts. Chapters four and six extensively detail and analyze the process behind the 

consultation, debate, amendment and implementation of the Justice and Security Act 

2013232 that became a controversial part of the UK’s counter-terrorism framework on 

April 25th, 2013. The legislation, which some argue was a direct response to the Al-Rawi 

and Binyam Mohamed decisions,233 has been referred to as ‘further evidence, if more be 

                                                           
225 Tamara Tulich, ‘Adversarial Intelligence?’ (2012) 12 Oxford University Commonwealth Law Journal   

      341, 369 

 
226 Terrorism Prevention and Investigation Measures Act 2011 c. 23 

 
227 Clive Walker and Alexander Horne, A., ‘The Terrorism Prevention and Investigation Measures Act  

      2011’ [2012] Criminal Law Review 421, 437 

 
228 Helen Fenwick, ‘Preventive anti-terrorist strategies in the UK and ECHR’ (2011) 25 International  

     Review of Law, Computers and Technology 129 

 
229 Home Office v. Tariq [2011] UKSC 35 [hereinafter “Tariq”] 

 
230 Al Rawi and others v. The Security Service and Others [2011] UKSC 34 [hereinafter “Al-Rawi”] 

 
231 Mohamed, R (on the application of) v. Secretary of State for Foreign & Commonwealth Affairs [2010]  

      EWCA Civ 65 [hereinafter “Binyam Mohamed”] 

 
232 Justice and Security Act 2013 c.18.  

 

 

 

 



74 

needed, of the normalization of exceptional legal measures’.234 Jackson expresses 

concern that Part 2 of the Act ‘goes much further than existing statutes by extending the 

use of CMPs to any civil proceedings’,235 while Ip has noted that, ‘The use of CMPs and 

special advocates remains controversial, largely because of questions concerning whether 

special advocates can effectively mitigate the prejudice resulting from the non-disclosure 

of evidence.’236 These selected cases and legislation outside of the specific TPIMs will 

also be subject to analysis in this thesis because they, along with analyses of TPIMs and 

their predecessors, allow for wider arguments to be made about the impact of domestic 

structures and cultures on the evolution of counter-terrorism legislation. Focus now turns 

to defining and conceptualizing legal and political structures and cultures, and analyzing 

academic viewpoints on the key differences in structure and culture between Canada and 

the UK. 

Section Three: Differences in Canada and the UK’s Legal and Political 

Structures and Cultures  

The Structure of Domestic Legal Institutions 

 The structure of a state’s legal system, including its formal rights adjudication 

system can influence how decision-makers within those institutions operate. Discussion 

of formal rights adjudication systems will focus on the operation of the Human Rights 

Act 1998237 (HRA) and the ECHR in the United Kingdom and on the Canadian Charter 
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of Rights and Freedoms in Canada.238 There will be a greater focus on the ECHR and the 

HRA as the Canadian legal system, unlike that of the UK, has no equivalent court of last 

resort outside of its domestic jurisdiction (this role is played by the Supreme Court of 

Canada). Moreover, the structure of both countries’ immigration law systems will be laid 

out, as they also form an integral part of the anti-terrorism framework in both Canada and 

the United Kingdom. 

Formal Rights Adjudication Systems 

 The UK’s rights adjudication system has unique aspects that make it particularly 

amenable to analysis that investigates how structural aspects of a state’s domestic legal 

institutions influence the actions of decision-makers within those institutions. Before 

turning to these, it should be noted that comparison of Canada and the UK’s rights 

adjudication systems is frequent in the literature. For instance, while Kavanagh argues 

that, ‘The powers of the courts under the HRA are not dissimilar to those possessed by 

constitutional courts in jurisdictions with an entrenched Bill of Rights’,239 others disagree, 

arguing instead that: 

This form of legislation for human rights is not as strong as the Canadian 

model, which gives courts the power to strike down primary legislation but 

allows the legislature to enact measures for a limited period 

'notwithstanding' its contravention of provisions in the Charter of 

Fundamental Rights and Freedoms.240  
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Moreover, it is argued that the historical pedigree of the two rights adjudications systems 

has been very different. Fenwick et. al note that: 

Judicial receptivity to the ECHR under the Human Rights Act was less 

consistent than was the case in Canada: broadly speaking, the Canadian 

judges gave the Charter quite a warm reception, given the widespread 

popular support for its adoption, whereas, among British judges, some 

resistance to the Convention was evident.241  

Furthermore, they argue that in Canada, there is a patriotic attachment to the Charter 

among the judiciary, policy-makers and people, who view it as a home-grown, 

specifically Canadian, achievement.242 

 This is in stark contrast to the system in the UK, where human rights are often 

seen as externally imposed. As a result, there are aspects of the rights adjudication 

process in the UK that have no parallel with that in Canada.  The strongest example of 

this is the margin of appreciation, through which the ECtHR decides what level of 

deference, if any, it should pay to domestic courts because of its practical distance from 

domestic legal, political and cultural realities.243 The margin of appreciation doctrine was 

first developed by the ECtHR in Handyside v. UK,244 in which the court argued that 

national authorities are in principle in a better position than the international judge to 

decide on certain issues because of their direct and continuous contact with the vital 

forces of their countries but also qualified this by saying that states were not given an 

unlimited margin of appreciation.245 Since then, the extent to, and manner in which, the 

                                                           
241 Helen Fenwick, Gavin Phillipson and Roger Masterman, ‘The Human Rights Act in Contemporary  

     Context’ in Fenwick H, Phillipson G and Masterman R (eds), Judicial Reasoning under the UK Human  

     Rights Act (Cambridge University Press 2007) [hereinafter “Fenwick et al”] 2 

 
242 Ibid, 3. This claim is further analysed in chapters five and six 

 
243 The margin of appreciation doctrine is further discussed and analysed in chapter three 

 
244 Handyside v. UK, App No 5493/72 [1976] ECHR 5 

 
245 Ibid, paras. 48-9 



77 

doctrine has been utilized has varied widely. That being said, various factors can be 

elucidated that affect the extent of deference Strasbourg will show the state: (a) the nature 

of the right, particularly when it is characterized as fundamental (b) the nature of the 

justification offered by the state, such as national security or public morality; and (c) 

whether a positive obligation is being imposed. 

 The margin of appreciation takes into account the idea that national authorities 

will be best placed to make certain decisions because of the ‘geographical, cultural, 

philosophical, historical and intellectual distance between the judges in Strasbourg and 

local institutions’.246 However, it must be noted that domestic authorities and the 

Strasbourg Court can, and sometimes do, choose to disagree. This often occurs in relation 

to section 2 of the HRA, which requires domestic courts to ‘take into account’ Strasbourg 

jurisprudence.247 Kavanagh notes that while domestic courts are entitled to distinguish 

Strasbourg jurisprudence as inappropriate because of domestic context factors, they have 

interpreted section 2 as creating a strong presumption in favour of following this 

jurisprudence, which can only be rebutted in special circumstances.248 That being said, 

there are instances in which the Supreme Court will disagree with the ECtHR and choose 

not to take its decision into account. In R v. Horncastle,249 a ruling on the admissibility of 

hearsay evidence with similar facts to the Strasbourg Court’s decision in Al-Khawaja,250 

the Supreme Court chose not to take into account the ECtHR jurisprudence, stating that it 
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had the ability to do so on rare occasions.251  Moreover, in dismissing the appeal, Lord 

Phillips reasoned that the Strasbourg Court had failed to appreciate the strengths of the 

common law tradition with regards to criminal evidence.252   

 Grasping this process is important as this interaction between the UK courts and 

the ECtHR is something that does not occur within the Canadian rights adjudication 

system. The Canadian Supreme Court would never engage in the same kind of reasoning 

process that the House of Lords did in Handyside, Horncastle or in the SSHD v. AF No 

3253 case. Kavanagh notes that the Court’s dicta in SSHD v. AF No 3 that it had ‘no option 

but to accept’ the Strasbourg decision would strike many as odd because the government 

explicitly wanted the courts to have the flexibility to depart from Strasbourg 

jurisprudence if it was unsuitable for application in the UK context when they developed 

the HRA.254 While Horncastle is a notable example of this flexibility, the fact remains 

that the Supreme Court of Canada would not have to engage in a similar type of 

reasoning process. This difference in structure is a crucial difference in the legal systems 

of the two countries that will be illuminative for an analysis of how these structures 

influence decision-makers working within them.  

 Another interesting aspect of the UK rights adjudication system is the interplay 

between statutory interpretation and the issuing of declarations of incompatibility under 

sections 3 and 4 of the HRA, respectively. Section 3 states that, so far as it is possible to 
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do so, primary legislation must be read and given effect in a way which is compatible 

with the Convention rights.255 Again, there is a useful contrast present here between 

Canadian and UK systems because Canadian judges have a formal ‘strike down’ power 

whereas this element is absent in the UK system. There are mixed views on the section 3 

and 4 provisions and the case for formal strike down power. Kavanagh argues that they 

characterize institutional limitations that the UK courts work under, which allows them to 

only engage in partial rather than comprehensive legal reform.256 By contrast, a recent 

report of the JCHR argues against the courts having a strike down power, arguing that it 

would be against the UK’s tradition of parliamentary democracy.257 This kind of 

discussion would be absent in Canada. 

The Court in SSHD v. AF No 3 showed that they would be willing to countenance 

departures from the original meaning of a statute in working towards the aim of giving 

litigants before them a remedy.258 Kavanagh argues that the Government supported a 

section 3 interpretation because, to the general public, it would seem like a clean bill of 

health in human rights terms as opposed to a declaration of incompatibility, which is hard 

to present as anything other than a failure to protect human rights.259 The choice of the 

courts between sections 3 and 4 complicates decision-making in a way not faced by 

Canadian Courts. Although courts in Canada are careful when they engage in statutory 

interpretation, they never have to worry, as the UK courts do, that the choice of a 

declaration of incompatibility could result in the government taking months or years to 
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respond.260 The interplay between sections 3 and 4 of the HRA usefully illuminates the 

structural constraints under which UK courts work. 

The Use of Immigration Law Systems 

The legal framework for the security certificate regime is found in sections 77 to 85 of the 

IRPA. Section 77 (1) allows the Minister of Citizenship and Immigration to sign a 

certificate stating that a permanent resident or foreign national should not be admitted on 

various grounds. Once this occurs, all other proceedings against that person, including 

refugee status applications, are halted until the judge decides if the certificate is 

‘reasonable’.261 The Minister is obliged to file with the Court the information on which 

the certificate is based that enables the person named in the certificate to be reasonably 

informed of the case made against them, subject to redactions given national security 

concerns. In Canada, the Federal Court is exclusively responsible for deciding what 

information would be ‘injurious to national security’262 and whether to disclose it, but it 

can send the case to the Federal Court of Appeal ‘if the judge certifies that a serious 

question of general importance is involved’.263 One of the most contentious aspects of the 

security certificate regime is that the judge hears the evidence in the absence of the 

named person,264 which goes against fundamental legal principles such as the right to a 

fair trial and the rule of law. To mitigate this problem, the judge can appoint a special 

advocate to protect the interests of the named person when information or other evidence 

is heard in camera.265 Unfortunately, these special advocates are not allowed to 
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communicate with their clients once they have seen closed material.266 As such, serious 

questions have been raised about whether the special advocate truly acts as a procedural 

safeguard that can protect the named person’s section 7 Charter rights to a fair trial.  

 In the UK, the Special Immigration Appeals Commission (SIAC) engages in a 

similar function to that of the Federal Court of Canada under the IRPA. SIAC was created 

when the Strasbourg Court rejected the UK government’s argument that national security 

grounds are inherently incapable of being tested in a court of law and held that the 

previous advisory committee did not constitute a court under the meaning of Article 5(4) 

of the ECHR in which one could challenge the legality of their detention.267 Established 

by the Special Immigration Appeals Commission Act 1997,268 SIAC has the authority to 

scrutinize the Secretary of State’s public interest claims against disclosure of information 

on the law and the facts.269 SIAC is constituted of members with judicial, immigration 

and national security experience270 and, like the Federal Court of Canada, can pass cases 

on to the Court of Appeal on ‘any question of law’.271 If proceedings are held in closed 

session for national security reasons, a special advocate is provided for to protect the 

interests of the appellant in a hearing before SIAC,272 performing similar functions as 

special advocates in Canada, such as cross-examination of witnesses and making of 

submissions at any hearings from which the appellant parties are excluded. 
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 Both SIAC and the Federal Court under the IRPA face a difficult and unenviable 

task. Both are asked to balance national security with fundamental legal principles such 

as the right to a fair trial and the rule of law. The provision of the special advocate within 

both of these regimes is a novel attempt to achieve this balance but there are still 

significant issues with both systems, most especially the fact that in both systems the 

special advocate cannot communicate with the appellant and his counsel after having 

access to the closed material. According to Dyzenhaus, this is the most notable defect of 

the process.273 The fact that these measures are in the immigration law context and 

outside of the normal criminal process is equally disconcerting, because the impression is 

given that the detainee has some procedural rights but these rights lack true substance in 

practise – what Dyzenhaus calls a ‘legal grey hole’.274  

The Structure of Domestic Political Institutions 

David Feldman argues that human rights can only be fully realized when they are taken 

as seriously by the executive and the legislature as they are by the judiciary and notes that 

‘systematic engagement with human rights in a democratic political process can come 

about only when it is seen as a goal of all institutions, executive, legislative and judicial, 

working towards a common goal when exercising their different but complementary 

functions’.275 This thesis conceptualizes the structure of domestic political institutions to 

encapsulate the actual political system in place in a state, including bodies that may 

function with important roles within this system, namely those responsible for 

parliamentary review. It also includes what Conley refers to as ‘government types’ in 

                                                           
273 David Dyzenhaus,  The Constitution of Law: Legality in a Time of Emergency (Cambridge University  

     Press 2006) [hereinafter “Dyzenhaus, Legality”] 205 

 
274 Ibid, 50 

 
275 David Feldman, ‘The Impact of Human Rights on the UK Legislative Process’ (2004) 25 Stat LR 91 __  

     [hereinafter “Feldman, Impact of Human Rights”] 92 



83 

order to distinguish between minority (or coalition) and majority governments.276 These 

structures can influence how political decisions are made because, as Kavanagh notes, 

their decision-makers act within, and according to, their institutional structures.277 This 

argument is further echoed in the works of Knill and Lehmkuhl,278 and Cortell and 

Davis,279 discussed further below. 

Political System and Instability 

Canada and the United Kingdom share certain common structural political features. Of 

these, Kavanagh notes that the fact that the legislature is popularly elected and 

democratically accountable is one of the most significant.280 That being said, some are 

sceptical of just how representative the political branches in Canada and the UK are of its 

people. Fenwick et al. note that the ‘overall result of an election commonly is that a party 

with a majority in the House of Commons won fewer than half of the votes cast in the 

election’.281 These scepticisms are exacerbated in political systems based on minority or 

coalition governments which, until 2011, Canada had been experiencing since 2006 and 

which has been rendered a new aspect of the British political system. Conley argues that 

that under minorities, governments operate under a ‘manifest uncertainty and fear of 
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imminent defeat that threatens their stability and capacity to govern effectively’.282 Nicola 

Lacey has also written on how the dynamics on of bargaining under conditions of 

coalition government affect the environment for criminal justice policy-making, in the 

context of the prisoners’ dilemma.283 Regardless of one’s political affiliation, they must 

acknowledge that in a majority government system it is less onerous to pass legislation 

and, as such, the government is less constrained structurally by instability when it tries to 

introduce domestic measures to combat global problems.284 

Role of Parliamentary Review 

The importance of parliamentary review committees in both Canada and the United 

Kingdom was a heavily discussed concept in the literature this review canvassed.285 Knill 

and Lehmkuhl argue that parliamentary committees act as crucial ‘veto points’ that 

‘prevent national governments from initiating and pushing through reform against 

political and societal resistance’.286 Parliament and government departments are 

increasingly aware of UK human rights obligations because of the work of select 

committees, ‘affecting both the content of legislation and the way in which scrutiny of 

government is conducted’.287 While there are several committees that may deal 

occasionally with questions of rights compatibility, including the Joint Committee on 

Statutory Instruments, the Commons Home Affairs Committee and the Lords Delegated 
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Powers and Regulatory Reform Committee, it is clear that the Joint Select Committee on 

Human Rights (JCHR) plays the most significant role in critically assessing legislation.288 

The JCHR was established with effect from January 2001with David Feldman 

appointed as its first legal advisor.289 Its formal remit is to consider: (a) matters relating to 

human rights in the United Kingdom (but excluding consideration of individual cases); 

(b) proposals for remedial orders, draft remedial orders and remedial orders made under 

the Human Rights Act 1998; and (c) in respect of draft remedial and remedial orders, 

whether the special attention of the House should be drawn to them on any of the grounds 

specified in HC Standing Order No. 151.290 In practice what this means is that the JCHR 

scrutinizes bills for compatibility with human rights, releases regular reports pertaining to 

human rights issues and urges the Government to make fuller statements of the reasoning 

behind section 19 rights-compatibility statements.291 

 Academic commentary on the actual ability of the JCHR to influence legislation 

has been mixed. Kavanagh argues that it has been of ‘immense importance in 

strengthening parliamentary review of legislative proposals for compliance with 

Convention rights.292 Wadham points out that the JCHR has had a particular influence on 

Parliament in relation to specific pieces of human rights sensitive legislation such as the 
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Anti-Terrorism, Crime and Security Act 2001 and the Terrorist Act 2006.293 That being 

said, Tomkins argues that while the ‘JCHR is a remarkably energetic committee, which 

undertakes a formidable workload,’294 he also notes that the present control order regime 

survives ‘in a manner in which only two of the JCHR’s nine recommendations have been 

put into practise.’295 Moreover, it is fair to argue that these two recommendations – that 

amendments to the Prevention of Terrorism Act 2005 should confer a duty on the 

Secretary of State to give as full an explanation of possible of her reasons for making a 

control order and require her to provide the controlee at least a summary of the 

information against him – were more likely implemented as a result of the decisions in A 

v UK and SSHD v AF No 3. As such, despite the important role and admirable aspirations 

of the JCHR, one must exercise caution when evaluating its tangible impact.296  

 Similar caution may be appropriate in the Canadian context. In Canada, Senate 

and House of Commons Committees as well as public inquiries into counter-terrorism 

mechanisms are occasionally authorized by Parliament, but are not as frequent as those 

released in the UK. Forcese has more critically argued that, ‘To date, however, 

parliamentary review of national security has been largely perfunctory.’297  For instance, 

two special committees completed comprehensive reviews of Canada’s entire anti-
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terrorism legislative framework in 2007,298 both of which made a number of 

recommendations pertaining to security certificates and urged the government to consider 

a specific renunciation of torture in its counter-terrorism legislation. Unfortunately, the 

Government chose not to implement many of the Committee recommendations and 

decided instead to tailor its amendments to the Charkaoui decision, in an extremely 

minimalist way. Similarly, Forcese argues that the debates on preventive detention and 

investigative hearings in February 2007 were ‘disappointing and superficial’ and 

advocates for a stable system of parliamentary review that ‘could prove to be especially 

valuable in periods of crisis or their aftermath, or in periods of intense partisanship (such 

as minority governments)’.299 Cortell and Davis argue that international rules and norms 

can affect national policy choices by operating through the domestic political process, but 

that ‘the structure of domestic political institutions plays an important role in determining 

whether and how an appeal to an international norm will influence policy choice’.300 

They further argue that ‘even if an international rule is institutionalized in a domestic law, 

its activation is still contingent on the actions of government officials and… these 

preferences are mediated by the domestic structural conditions that prevail during the 

policy debate’.301 There is no shortage of recent instances wherein the Canadian 
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Conservative government has ignored carefully thought out reports of parliamentary 

committees or inquiry bodies.302 

These instances suggest that one should exercise caution when assigning weight 

to the influence of parliamentary committees and inquiries, despite the invaluable role 

they can and should exercise. This problem is exacerbated by the sporadic nature of 

review in Canada. Roach and Forcese have argued for increased independent review of 

national security strategies by making comparison to the independent reviews of security 

strategies done in the UK by Lord Carlile and the Privy Councillors.303 Roach further 

argues that, ‘A committee of Parliamentarians with access to classified information 

follows best international practice, but it will be revolutionary in Canadian politics’.304 

While he notes that a bill (c-81) was introduced in November 2005 to create such a 

committee,305 this bill died on the Order Paper on November 30, 2005 when Parliament 

was dissolved, speaking to the influence of political stability discussed above. 

Consequently, independent review of national security activities in Canada has not been 

as extensive or regular as that which has occurred in the UK. While increased scrutiny of 

the Government’s anti-terrorism policies would indeed be a welcome development, this 
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increased role would nonetheless have to be evaluated carefully in order to assess its 

tangible impact on legislative outcomes.306  

The Culture of Domestic Legal Institutions  

As discussed in Chapter one’s methodology section, a vast literature in the field of 

comparative law exists pertaining to the complexities of the concepts of culture and legal 

culture. Lazarus notes that, ‘Whilst the power of culture as an explanatory tool lies in the 

potential breadth of its descriptive reach, it is also in this its weakness lies’.307 While it is 

easy to argue that culture, and associated concepts such as legal culture, are not 

specifically measurable social variables, it is perhaps more useful to celebrate the 

capacity of the concept to encompass diverse variables and understand ‘immeasurable 

aspects of cultural ideas and meanings’.308 Similarly, the concept of a culture of rights can 

have a variety of conceptualizations. Eric Feldman usefully distinguishes between rights, 

rhetoric about rights and rights rhetoric,309 illustrating that rhetoric about rights pertains 

to how societal beliefs are illuminated when actors within that society, talk about rights. 

Lazarus contributes to this discussion by arguing that rhetoric about rights takes a 

different tone in different legal cultures because the histories and traditions of the 

countries being analyzed have ‘produced different conceptions about the right and the 

role of fundamental rights’.310 This thesis will analyze how the histories and traditions of 
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Canada and the UK affect this tone and invariably influence the actions of decision 

makers in domestic institutions. Moreover, Feldman’s concept of rights rhetoric also 

requires one to be cognisant of how rights are used to conceptualize debates about social 

policy. As such, this thesis will investigate how rights are used in the discourses 

contained in various social policy arenas, including the courts and Parliament.  

 Judicial Deference and Restraint 

Many judicial decisions in the realm of national security, and academic commentary 

pertaining to these decisions, discuss the appropriate role of the judiciary in national 

security cases and make claims about appropriate levels of judicial deference. Claims 

pertaining to the appropriate level of deference often relate to arguments about 

institutional legitimacy and competence or expertise. The institutional legitimacy claim, 

the idea that judges should defer because they are unelected and, thus, dispossessed of the 

same accountability and legitimacy as elected members of parliament is well-

discussed.311 There is a strong debate as to the weight that this argument carries, with 

Kavanagh offering perhaps the most enlightened viewpoint: ‘We can say that the 

democratic legitimacy of the elected branches of government is indeed one of the reasons 

why the courts owe the decisions of the elected branches deference, but that deference is 

only minimal’.312 The weight of the institutional legitimacy claim cannot be ignored, but 

this does not mean the courts have to engage in substantial deference, which Kavanagh 

claims ‘has to be earned by the elected branches’.313 
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 The institutional competence claim, the idea that judges should defer because they 

don’t have the same competence or expertise as the government, especially in cases 

involving national security where there is secret information they do not see, is also 

widely discussed.314  Ramraj argues that: 

Even allowing that the executive has a special expertise in assessing the 

magnitude of the risk of terrorism because of its privileged access to 

intelligence information, it still has no special expertise in measuring the 

risk of terrorism against state incursions on fundamental, but intangible 

public values, such as liberty.315  

This is a persuasive argument that is evident in the literature, that is, that although the 

courts do not have competence to asses national security claims because of a lack of 

evidence, they are the best placed, and indeed it is their fundamental function, to make 

legal judgments on incursions into rights. The result is what Kavanagh calls an acute 

dilemma raised in the national security context: on one hand, judges are constitutionally 

mandated to ensure that legislative and executive decisions comply with the rule of law 

and Convention rights, but on the other, they have to acknowledge the expertise and 

legitimacy of the elected branches.316 

 Novel ideas are presented as a solution to this dilemma. Hunt argues that English 

courts should adopt a due deference approach, ‘premised on the assumption that power in 

our Constitution is shared amongst the various actors rather than to be parcelled out 

according to some inflexible and outdated idea of the separation of powers and co-
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existing supremacies’.317 His approach centres on the explicit articulation and evaluation 

of reasons for deferring. Moreover, these reasons need to be theorized in terms of what 

justifies judicial intervention, requiring a reconfiguration of public law in terms of what 

Mureinik and Dyzenhaus have called a ‘culture of justification’.318 According to 

Dyzenhaus ‘In a culture of justification, Parliament should be required to earn judicial 

deference from the courts on human rights questions by demonstrating the quality of its 

reasoned judgments on compatibility, not entitled to expect it by virtue of its sovereign 

position in the constitution’.319 Like Hunt, Dyzenhaus argues that the judiciary recognizes 

that ‘other actors in the legal order have a legitimate role in interpreting the law but at the 

same time stands ready to review these actors’ decisions to ensure that the decisions are 

properly justified’.320 

 Chapters five and six will analyse if such a culture exists in Canada or the United 

Kingdom. Kavanagh has argued that since 1998, courts are less persuaded by the national 

security mantra and it is no longer viewed as a non-justiciable issue, noting that what was 

remarkable about the Belmarsh case was not that it rejected that some deference is due in 

national security measures but, rather, that it ‘emphatically rejected the idea that decisions 

in that context are inherently unreviewable’.321 While Tomkins agrees and calls Belmarsh 

a ‘wake up call’, he argues that the Lords in the SSHD v. AF No 3 were reluctant to rule 
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as they did,322 with Lord Hoffman going so far as to argue that ‘the decision of the 

ECtHR was wrong and may well destroy the system of control orders’.323 Nonetheless, 

Tomkins argues that judicial scrutiny in the national security realm ‘appears never to 

have been more intense than it is now’.324 

The Culture of Domestic Political Institutions 

A Culture Of Rights 

Opinions vary on how well our society upholds these ideals and is truly committed to a 

‘culture of rights’.325 Zedner argues that whether such a culture has emerged is unclear, as 

promotion of rights varies according to ‘surrounding attitudes, political climate, and 

political receptivity’.326 While Dyzenhaus argues that the HRA gave concrete institutional 

expression to a culture that was already developing327 others argue that, ‘At the highest 

level of government there is a continuing and deeply worrying failure to respect the 

culture of human rights that underpins the Human Rights Act’.328 This feeds into 

Feldman’s argument that: 

No one body can establish a human rights culture. It demands the 

interaction of systems and institutions to achieve and maintain the delicate 

and unstable equilibrium between interests and values on which respect for 
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human rights depends, making them part of the decision-making process 

in their different spheres and functions.329  

There are many authors who discuss whether or not a culture of rights exists in the UK 

and whether or not the HRA has helped this to occur. Ewing and Tham can be said to 

provide the strongest critique of the HRA. They argue that there are sharp differences in 

opinion about the place of the HRA in the contemporary constitution, stating that, ‘The 

surprising vigour of parliamentary sovereignty not only provides evidence for the deep 

roots and unshakeable strength of the principle, but also raises questions about the most 

effective way of protecting human rights under the British constitution’.330  

Ewing and Tham’s viewpoints illustrate the remnants of what many authors refer 

to as the ‘Diceyan’ constitutional viewpoint. This view, that parliament is omnipotent and 

its supremacy is unchallengeable, has been significantly eroded in recent years.331 

Kavanagh argues that the HRA, albeit slowly, is contributing to a change in the way we 

characterise the appropriate relationship between Parliament and the courts and has led to 

the reassessment of the theoretical foundations of UK constitutional law.332 Hunt argues 

that ‘in today’s conditions, both the courts and the political branches share a commitment 

both to representative democracy and to certain rights’ and argues that the time has come 

to move away from conceptualizing public law in terms of competing sovereignties and 

formalistic concepts like the separation of powers.333 Viewpoints such as Ewing and 

                                                           
329 Feldman, Impact of Human Rights, 114-5 

 
330 K.D. Ewing and Joo-Cheong Tham, ‘The Continuing Futility of the Human Rights Act’ [2008] 688-693  

     PL, 670  

 
331 Jonathan Lewis, ‘The European Ceiling on Human Rights’ [2007] PL 720, 723 

 
332 Kavanagh, Constitutional Review, 415 

 
333 Hunt, Sovereignty, 340. Wadham also argues that speaking of encroachment or politicization is also not  

     as useful as the developing notion of dialogue, which he believes is the most helpful model to have in  

     mind when evaluating the interaction between the branches under the HRA. See Wadham, Blackstones,  

     para. 1.34 



95 

Tham’s, based on an outdated concept of Diceyan constitutionalism are still present334 

and hamper attempts to conceptualize the relationship between domestic branches as a 

dialogue or cooperation..  

 Role of Public Opinion and Civil Society Groups 

The opinions of the public, the media and interested civil society groups can all have an 

impact on domestic institutions and decision-makers.335 Kavanagh has credited the work 

that JUSTICE has done in calling into question secret evidence.336 Public opinion can 

also have its negative impacts. Fenwick et al. suggest that a lack of popular support for 

the HRA may lead judges away from adopting an expansive approach to interpreting 

rights for fear that it may be radically modified or repealed337 while Lester and Beattie 

have noted assaults on the Act by the tabloid press.338 Ramraj notes that often a response 

to public fear is to ‘respond legislatively to popular opinion, enacting strict anti-terrorism 

measures’, which he sees as problematic because ‘social forces amplify and distort our 

judgments about risk, particularly in emotionally charged situations’.339 Indeed, 

emotionally charged situations such as emergencies and the climate of fear that attend 

them can also be seized upon by decision-makers in domestic political institutions.  

Conclusion 

This thesis analyzes specific anti-terrorism mechanisms in Canada and the UK in order to 

test the hypothesis that national security remains a bastion of national sovereignty, 
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despite the force of international legal instruments like UN Security Council Resolution 

1373 and, as such, the evolution of counter-terrorism policies in different jurisdictions is 

best analyzed and understood as a product of the institutional structures and cultures 

present in those jurisdictions. Several differences in these structures and cultures in 

Canada and the UK have been discussed in this chapter, and include: differences in legal 

structure, including differences in the rights adjudication systems of the countries; 

differences in political structure, including differences in government type and systems 

for parliamentary review and oversights of counter-terrorism legislation; differences in 

legal culture, including views about the appropriate level of judicial deference; and 

differences in political culture, including societal attitudes towards the protection of 

human rights. Control orders (now TPIMs), investigative hearings and preventive arrests, 

and security certificates are all examples of domestic legislative responses to Security 

Council Resolution 1373 and the ‘virtual deadline’ for reporting imposed by the Counter-

Terrorism Committee. While these measures came into effect in their respective countries 

in the immediate aftermath of 9/11, this thesis will test the hypothesis that they have since 

evolved according to the domestic legal and political structures and cultures in Canada 

and the UK. This chapter has discussed academic viewpoints pertaining to the key 

differences in structure and culture between the two countries, as well as given a brief 

history of the evolution of the measures, in order to aid analysis in subsequent chapters of 

how this evolution has occurred as a result of the different structures and cultures present 

in the jurisdictions and between institutions within each jurisdiction.  
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CHAPTER THREE: CANADA AND THE UNITED KINGDOM’S 

DOMESTIC LEGAL STRUCTURE 

 

Comparisons of Canada and the United Kingdom’s legal structure focus on the operation 

of the Human Rights Act 1998340 (HRA) in the United Kingdom, which gives effect to 

the European Convention on Human Rights341 (ECHR), and on the Canadian Charter of 

Rights and Freedoms in Canada.342 The Charter is a constitutionally entrenched Bill of 

Rights document that gives Canadian courts a formal power to strike down legislation, 

adjudicated at the highest level by the Supreme Court of Canada. By contrast, the HRA 

allows resort to the European Court of Human Rights (ECtHR) only once adjudication in 

the domestic courts has been exhausted and UK courts are only required under to ‘take 

into account’ Strasbourg jurisprudence.343 While Kavanagh has argued that the powers of 

the courts under these two systems ‘are not dissimilar’,344 others argue that the UK ‘form 

of legislation for human rights is not as strong as the Canadian model’.345 The research 

objective connected to this difference in legal structure is to analyse how the difference 

may have led to a difference in the evolution of counter-terrorism measures. Specifically, 

two research questions are raised: 1) How, and to what extent, are domestic legal 

decisions on counter-terrorism influenced by the structure of the rights adjudication 

                                                           
340 Human Rights Act (1998) c. 42 [hereinafter “HRA”] 

 
341 Council of Europe, European Convention for the Protection of Human Rights and Fundamental  

     Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950 [hereinafter “ECHR”] 

 
342 Canadian Charter of Rights and Freedoms¸ s.15, Part I of the Constitution Act, 1982 [hereinafter    

     “Charter”] 

 
343 HRA, s. 2(1) (a). A full discussion of the academic material pertaining to these similarities and  

     differences of these systems occurs in the literature review. 

 
344 Aileen Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University Press   

     2009) [hereinafter “Kavanagh, Constitutional Review] 163 

 
345 Helen Fenwick, Gavin Phillipson and Roger Masterman, ‘The Human Rights Act in Contemporary   

     Context’ in Fenwick H, Phillipson G and Masterman R (eds), Judicial Reasoning under the UK Human  

     Rights Act (Cambridge University Press 2007) [hereinafter “Fenwick et al”] 2 



98 

systems in each jurisdiction and; 2) How, and to what extent, do domestic legal structures 

allow for international legal instruments to impact domestic legal decisions on counter-

terrorism?  

This chapter analyzes the key elements of the formal rights adjudication 

frameworks in Canada and the United Kingdom. It then analyzes the case law pertaining 

to security certificates in Canada and detention without trial and control orders provisions 

in the United Kingdom. In doing so, it explores how national courts operate within their 

respective legal structures and analyzes how, and to what extent, these structures 

influence how judges engage in their examinations and come to their decisions. While 

authors such as Slaughter and Burke-White,346 Feldman,347 Nollkaemper,348 Benvenisti 

and Downs, 349 and Hudson350 all agree to some extent that the terrain of international law 

has shifted and greater attention must be paid to the operation of domestic institutions, 

they all have different conceptions of how national courts are interacting with one 

another, and with the international legal order. This chapter assesses the extent to which 

each of these conceptions applies in order to help answer the second research question.  

                                                           
346 Anne-Marie Slaughter A-M and Burke-White W, ‘The Future of International Law Is Domestic’ in  

     Nolkaemper A and Nijman J (eds), New Perspectives on the Divide between International and National  

     Law (Oxford University Press 2007); Anne-Marie Slaughter, A New World Order (Princeton University 

     Press 2004) 

 
347 David Feldman, ‘The Internationalization of Public Law and Its Impact on the United Kingdom’ in  

     Jowell J and Oliver D (eds), The Changing Constitution (6th edn, Oxford University Press 2007) 

 
348 Andre Nollkaemper, National Courts and the International Rule of Law (Oxford University Press 2011)   

     [hereinafter “Nollkaemper”]  

 
349 Eyal Benvenisti and George Downs, ‘National Courts, Domestic Democracy, and the Evolution of  

     International Law’ (2009) 20 European Journal of International Law 59 [hereinafter “Benvenisti and        

     Downs”] 

 
350 Graham Hudson, ‘Neither Here Nor There: The (Non) Impact of International Law on Judicial  

     Reasoning in Canada and South Africa’ (2008) 21 Canadian Journal of Law and Jurisprudence 329  

     [hereinafter “Hudson”] 
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Section One: Canada’s Rights Adjudication Framework and Security 

Certificate Case Law Analyses 

The Canadian Charter of Rights and Freedoms351 

There are four sections of the Charter that are specifically relevant to the operation of 

security certificates in Canada. The majority of Charter challenges to the constitutionality 

of the security certificate regime are raised through section 7, which states that, 

‘Everyone has the right to life, liberty, and security of the person and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice’ 

[emphasis added]. A considerable and complex case law has been generated pertaining to 

what constitutes principles of fundamental justice, but the leading authority is Re: B.C. 

Motor Vehicle Act,352 in which the Supreme Court argued that principles of fundamental 

justice ‘are to be found in the basic tenets of our legal system’ and ‘do not lie in the realm 

of general public policy but in the inherent domain of the judiciary as guardian of the 

justice system’.353 Section 7 provides both substantive and procedural rights,354 including 

other rights within the Charter, such as the section 8 unreasonable search and seizure 

rights, section 11 rights to a fair trial, and section 12 rights against cruel and unusual 

punishment. Finally, principles of fundamental justice must: 1) be legal principles that 

provide meaningful content for the s. 7 guarantee to avoid the adjudication of policy 

matters; 2) evidence sufficient consensus that the principle is vital to our societal notion 

                                                           
351 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11  

     [hereinafter  “Charter”] 

 
352 [1985] 2 S.C.R. 486 

 
353 Ibid, para. 31 

 
354 Ibid. This principle was also re-affirmed in Suresh v. Canada (Minister of Citizenship and Immigration),   

     [2002] 1 S.C.R. [hereinafter “Suresh”] which is discussed further below 
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of justice; and, 3) be capable of being identified with precision and applied to situations 

in a manner that yields predictable results.355 

 When deciding if a section 7 right can be breached in accordance with the 

principles of fundamental justice, Canadian courts engage in a three-part analysis 

pertaining to the legislation in question. The first part of this analysis is to consider if the 

rights limitation is arbitrary to the legislative objective.356 In the second part, Canadian 

courts engage in overbreadth analysis, considering if the legislation in question limits 

rights more than is necessary to achieve the legislative objective.357 Finally, Canadian 

courts consider if there is gross disproportionality between the legislative objective and 

the harmful effects of the legislation.358 Canadian courts have also generated other 

principles of fundamental justice that are relevant to security certificates, such as the right 

                                                           
355 Canadian Foundation for Children, Youth and the Law v. Canada (Attorney General), [2004] 1 S.C.R.   

      76 

 
356 The jurisprudence on arbitrariness is today not entirely settled. According to Rodriguez v. British  

      Columbia (Attorney General), [1993] 3 S.C.R. 519, a law is arbitrary where it bears no relation to, or is  

      inconsistent with, the objective that lies behind it. In Chaoulli v. Quebec (Attorney General), 2005 SCC  

      35, a case dealing  with the provision of private health care in Quebec, three justices preferred an  

      approach that asked if the limit  was necessary to further the state’s objective, whereas three other  

      justices preferred to avoid necessity and follow the standard established in Rodriguez. Most recently,    

      the Supreme Court in Canada (Attorney  General) v. PHS Community Services Society, 2011 SCC 44,   

      found that a Provincial health Minister’s decision not to renew an exemption that would allow  

      employees at a Safe Injection Site in Vancouver to legally provide health services to drug addicts was   

      ‘arbitrary regardless of which test for arbitrariness is used because it undermines the very purposes of  

      the CDSA – the protection of health and public safety’ (paras. 129-132) 

 
357 The leading constitutional authority on overbreadth is R. v. Heywood, [1994] 3 S.C.R. 761: The state  

      must not use means to pursue a legislative objective that are broader than necessary to accomplish that  

      objective 

 
358 In R. v. Malmo-Levine; R. v. Caine [2003] 3 S.C.R 571, a landmark case pertaining to Canada’s  

      marijuana prohibition, gross disproportionality was described as ‘state actions or legislative responses  

      to a problem that are so extreme as to be disproportionate to any legitimate government interest’ (para  

      143). This standard was utilized and re-affirmed in the aforementioned PHS Community Services \     

      Society case, where the Supreme Court also found that ‘the effect of denying the services of Insite to the  

      population it serves is grossly disproportionate to any benefit that Canada might derive from presenting  

      a uniform stance on the possession of narcotics’ (para. 133) 
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to make full answer and defense,359 and the ‘shock the conscience’ standard pertaining to 

extradition decisions.360  

 Section 1 of the Charter, often referred to as the reasonable limits clause, is the 

second key provision pertaining to the use of security certificates within Canada’s rights 

adjudication framework. This section states that, ‘The Canadian Charter of Rights and 

Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable 

limits prescribed by law as can be demonstrably justified in a free and democratic 

society’ [emphasis added]. Once the courts have found that a piece of legislation has 

violated a person’s rights, the Crown must show, on a balance of probabilities standard, 

that the limitation was: 1) Prescribed by law – the conduct that results in the rights 

limitation must have a legal basis;361 and 2) justified in a free and democratic society. The 

second arm of this analysis is often referred to as the Oakes test.362 The first part of the 

Oakes test, that there must be a pressing and substantial objective, is almost always 

fulfilled, especially in cases that involve national security. The second part of the Oakes 

test requires that the means must be proportional: 1) there must be a rational connection 

between the rights limitation and the legislative objective; 2) there must not be less 

intrusive means to justify the limitation (often referred to as a minimal impairment 

standard); and, 3) overall balance between the legislative objective and the harm to rights. 

                                                           
359 This right is also protected under the Charter’s section 11(d) rights to a fair trial, further discussed  

      below. 

 
360 According to Canada v. Schmidt, [1987] 1 S.C.R. 500, punishments one might face when extradited to  

     another country that would ‘shock the conscience’ of the Canadian public would breach principles of   

     fundamental justice. This principle of fundamental justice is further elucidated in Suresh 

 
361 Little Sisters Book and Art Emporium v. Canada (Minister of Justice) [2000] 2 S.C.R. 112 

 
362 R. v. Oakes [1986] 1 S.C.R. 103 
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 The last two sections of the Charter that are specifically relevant to the operation 

of security certificates are sections 11(d) and 24(1).  According to 11(d), ‘Any person 

charged with an offence has the right to be presumed innocent until proven guilty 

according to law in a fair and public hearing by an independent and impartial tribunal’. In 

essence, the section protects the right to full answer and defense which, as 

aforementioned, has also been interpreted by the courts as a principle of fundamental 

justice. Section 24(1) states that, ‘Anyone whose rights or freedoms, as guaranteed by this 

Charter, have been infringed or denied may apply to a court of competent jurisdiction to 

obtain such remedy as the court considers appropriate and just in the circumstances’. This 

section allows the courts to grant a variety of remedies to those whose rights have been 

shown to be violated, including striking down provisions of rights-violating legislation. 

Aside from these sections of the Charter, other legal provisions relevant to the operation 

of security certificates are found within the Immigration and Refugee Protection Act 

(IRPA),363 and in section 12 of the CSIS Act.364 That section states that, ‘The Service shall 

collect, by investigation or otherwise, to the extent that is strictly necessary, and analyze 

and retain information and intelligence respecting activities that may on reasonable 

grounds be suspected of constituting threats to the security of Canada and, in relation 

thereto, shall report and advise the Government of Canada.’ 

Security Certificate Case Law Analyses  

This section analyzes the case law pertaining to security certificates in Canada. In doing 

so, it explores how national courts operate within their respective legal structures and 

analyzes how, and to what extent, these structures influence how judges engage in their 

analyses and come to their decisions. Although not principally concerned with the 

                                                           
363 The relevant sections of the IRPA are discussed in Chapter 2, 77-78 

 
364 Canadian Security Intelligence Service Act, R.S.C., 1985, c. C-23 [hereinafter “CSIS Act”] 
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security certificate regime, it is necessary to analyze the decision in Suresh because it: a) 

illustrates how Canadian courts used both Canadian and international perspectives to 

delineate the aforementioned ‘shock the Canadian conscience’ principle of fundamental 

justice; b) concerns a constitutional challenge to the terms ‘danger to the security of 

Canada’ and ‘terrorism’ that are today used in the security certificate context; c) contains 

useful jurisprudence on the procedural protections guaranteed by section 7 of the Charter; 

and, d) illustrates the balancing act that courts engage in under section 1 of the Charter in 

cases pertaining to national security. Mr. Suresh was a convention refugee from Sri 

Lanka who was denied immigrant status in Canada and ordered to be deported because he 

constituted a danger to the security of Canada under section 53(1) (b) of the Immigration 

Act, R.S.C. 1985.365 He appealed to the Supreme Court of Canada against decisions of the 

Federal Court and Federal Court of Appeal that had upheld the deportation order against 

him. 

 The Supreme Court in Suresh first analyzed whether deportation ‘to a country 

where the person’s life or freedom would be threatened’ would violate section 7 of the 

Charter. It began its inquiry into whether such a violation could be in accordance with the 

principles of fundamental justice by stating that it would be ‘informed not only by 

Canadian experience and jurisprudence, but also by international law, including jus 

cogens.366 As such, it engaged in this inquiry first by looking at the Canadian perspective, 

and then from the perspective of the international norms that inform section 7. It is in the 

analysis of the former that the ‘shock the conscience’ principle was more fully elucidated, 

as the Court noted that torture is prohibited by section 269.1 of the Canadian Criminal 

                                                           
365 Suresh, paras 16-23: This was largely based on the assertions of the intelligence services that he was a  

     supporter of the Liberation Tigers of Tamil Eelam (LTTE), a Sri Lankan terrorist group.  
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Code, and argued that the Government affirmed the Canadian people’s opposition to 

torture by proscribing cruel and unusual punishment in section 12 of the Charter.367 As 

such, the Court concluded that Canadians view torture as fundamentally unjust, finding 

that deportation to torture in this case would violate the principles of fundamental justice 

because it would be outrageous to the values of the Canadian community. The Court then 

turned to considering the international perspective, stating that, ‘The principles of 

fundamental justice expressed in s 7 of the Charter and the limits on rights that may be 

justified under s. 1 of the Charter cannot be considered in isolation from the international 

norms which they reflect’.368 While the Court also noted that deportation to torture is 

prohibited by both the ICCPR, ratified by Canada in 1976, and the CAT, which was 

ratified in 1987, it concluded that, ‘Insofar as Canada is unable to deport a person where 

there are substantial grounds to believe he or she would be tortured on return, this is not 

because Article 3 directly constrains the actions of the Canadian government, but because 

the fundamental justice balance under s.7 of the Charter generally precludes deportation 

to torture’.369  

 This aspect of the Suresh decision offers several possible answers to the research 

question: How, and to what extent, do domestic legal structures allow for international 

legal instruments to impact domestic legal decisions on counter-terrorism? One could 

argue that the Court’s reasoning above is an example of how national courts operate in a 

mixed zone, one that is neither fully domestic nor international, where they are subject to 

competing loyalties and obligations’.370 An argument could also be made that the Court’s 
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emphasis on the Canadian experience and Canadian values is the Court’s way of asserting 

its independence and relying on its own human rights obligations under the Charter. By 

contrast, it could be argued that the Supreme Court’s invocation of international law is 

part of an ‘informal bargaining process in which they, their legislatures, and the 

respective civil societies are relatively equal partners’.371 Hudson specifically utilizes the 

Suresh decision, among others, in his argument against the impact of international law on 

Canada, stating his belief that it is only used to add rhetorical weight to decisions which 

have been reached on other grounds.’372 This argument is particularly forceful, 

considering how the Court emphasizes above that it is the fundamental justice balance 

under the Charter that precludes deportation to torture, and not the constraining force of 

the Convention Against Torture.   

The Court then had to decide whether the terms ‘danger to the security of Canada’ 

and ‘terrorism’, both used today in the issuance and adjudication of security certificates 

under the IRPA, were unconstitutionally vague. It found that the former was not, 

concluding that to insist on direct proof of a specific threat would be to set the bar too 

high, namely because ‘Canada’s national security may be promoted by reciprocal 

considerations between Canada and other states in combating international terrorism’.373 

The Court also noted the dicta of Lord Slynn in Rehman, when arguing that courts may 

now conclude that the support of terrorism abroad raises a possibility of adverse 

repercussions for Canada’s security.374 This is the kind of judicial dialogue that 

Benvenisiti and Down argue national courts are frequently engaging in when they use 
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comparative analysis to seek support from other jurisdictions for their judgments.375 

Turning to the definition of ‘terrorism’, the Court noted that the Immigration Act does not 

define the term and there is no single definition that is accepted internationally.376 It 

argued that the definition found within the International Convention for the Suppression 

of Financing of Terrorism377 employs a useful definition which was within the scope of 

nine other international treaties that are listed in the Convention’s annex and, as such, 

‘this definition catches the essence of what the world understands by ‘terrorism’.378 Here, 

there was no conflict between domestic law and international law and, as such, the Court 

chose to fill a gap in its legal structure by recourse to an international instrument. 

Hudson’s argument loses some of its explanatory power here, although the clear 

difference is that in this part of the decision the Court lacked a domestic approach to 

prioritize in its reasoning. The implication is that national courts may be more willing to 

look to international law when their national law is silent, and there is an available legal 

instrument that provides useful guidance. This usefully provides an answer to the 

research question pertaining to how, and to what extent, domestic legal decisions on 

counter-terrorism are influenced by the structure of the rights adjudication systems in 

each jurisdiction. When making decisions on counter-terrorism legislation, courts may be 

more willing to engage in international or comparative law analysis to fill in aspects of 

their legal structure that are lacking or incomplete. 

 Finally, the Court addressed the procedural protections Mr. Suresh was entitled to 

under section 7 of the Charter. In doing so, the Court argued that, ‘The greater the effect 
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on the life of the individual by the decision, the greater the need for procedural 

protections to meet the common law duty of fairness and the requirements of fundamental 

justice under s. 7 of the Charter’.379 Although the Court stopped short of ordering a full 

oral hearing or a complete judicial process, they found that the procedural protections 

required by section 7 meant that the refugee must be informed of the case to be met and 

given an opportunity to challenge the information against him, and no such opportunities 

had been available to Mr. Suresh.380 As such, the Court argued that this lack of basic 

procedural protections could not be justified by section 1 because ‘valid objectives do 

not, without more, suffice to justify limitations on rights’.381 As a result, the Supreme 

Court remanded the cases back to the Minister for reconsideration in accordance with the 

procedures they had set out in their reasons.  

 In Charkaoui v. Canada (Citizenship and Immigration),382 the Supreme Court 

issued its first ruling on the constitutionality of the security certificate regime, once again 

engaging in section 7 and 1 analysis.  The Court cited a number of factors to argue that 

the security certificate process engages section 7 rights, most notably the possible 

deportation and loss of liberty associated with detention.383 It further bolstered this claim 

by citing the findings of the Maher Arar Commission pertaining to potential 

consequences of deportation combined with allegations of terrorism’.384 Ultimately, the 

Court decided that the deprivation was not in accordance with the principles of 
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fundamental justice because the scheme denied the named person the opportunity to 

know the case against them and challenge it accordingly.385 As such, it engaged in section 

1 analysis, where the legislation failed the ‘minimal impairment’ arm of the Oakes test, 

largely because of the existence of the special advocate system in the UK.386 This aspect 

of the decision offers some insight into the research question pertaining to the impact of 

legal structure on judicial decision-making. Here, the ‘minimal impairment’ aspect of 

Canada’s rights adjudication system offered the Court the opportunity to consider ways in 

which the security certificate system could more minimally impair the right in question, 

inviting comparisons with the special advocate system in the UK. This is an example of 

how national courts ‘learn from each other’s legal systems how to balance amongst the 

competing common interests and how to manage the conflicting common risks to their 

societies’.387 The structure of the rights adjudication system in Canada, namely section 

1’s minimal impairment test, allowed the Court to look elsewhere for a solution. 

 The Government was also found to fail the section 1 minimal impairment test 

when the Court considered the IRPA provisions that provided for mandatory detention 

review. If a permanent resident could receive a detention review within 48 hours, how 

could the same system, which took 120 days for a foreign national, be said to pass a less 

intrusive means standard?388 Interestingly, the Court had engaged in this section 1 

analysis after finding a breach in sections 9 and 10 (c)  of the Charter, which pertain to 

the right against arbitrary detention and  the right to prompt review of detention. In the 
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UK jurisprudence, a similar argument was raised in the Belmarsh case in reference to the 

detention of non-nationals. This was won by the appellants on discrimination grounds, 

among others, because there was no similar provision made for the detention of UK 

citizens.389 A similar argument was raised in Charkaoui I, but since section 6 of the 

Charter provides for differential treatment of citizens and non-citizens in deportation 

matters, the security certificate scheme was found not to infringe equality rights in section 

15 of the Charter. This provides another illustration of how Courts hear, and decide on, 

certain legal issues in a different manner as a result of differences in the legal structures 

within which they work. 

 Having found that the IRPA’s procedure for the judicial confirmation of 

certificates and review of detention violated section 7 of the Charter and had not been 

shown to be justified under section 1, the Court moved to remedy the violations. The 

Court did so within the structure in which it operates, namely, by striking down section 

78(g) of the IRPA and declaring it to be of no force or effect because it allowed for ‘the 

use of evidence that is never disclosed to the named person without adequate measures to 

compensate for the non-disclosure and the constitutional problems it causes’.390 However, 

by suspending this declaration for one year, the Court’s formal strike down power in 

effect operated similarly to the declaration of incompatibly mechanism at the disposal of 

UK courts, albeit with a specified time period to amend the procedure attached. The 

Court then turned to the second defect of the legislation, that s. 84(2) of the IRPA denied 

a prompt hearing to foreign nationals, and reasoned that the appropriate remedy was to 

strike the impugned provision and read foreign nationals into section 83 in a manner 
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390 Charkaoui I, para. 139 



110 

which would ensure that they receive the same timely detention review as permanent 

residents.391 Chedrawe notes that, ‘The Charkaoui decision emphasizes the importance of 

maximising the amount of evidence available in security certificate cases not only for 

non-instrumental reasons of human dignity, but also because the non-disclosure of 

evidence has the distinct consequence of limiting the court’s ability to arrive at the 

truth’.392 

 Within a year of this decision, the Supreme Court heard a second appeal from the 

Federal Court in regards to Mr. Charkaoui.393 This case centered on whether he had a 

right to obtain notes from interviews that CSIS had conducted with him in 2002. He was 

informed that this disclosure would not be possible because these notes had been 

destroyed in accordance with section 12 of the CSIS Act. Justice Noel of the Federal 

Court, in the judgment that was at issue in the appeal, had argued that security certificates 

were not criminal proceedings warranting protection of the Charter, and that CSIS was 

not a police agency subject to disclosure obligations.394 The Supreme Court disagreed 

with Noel’s characterization of CSIS, primarily by using the Arar Inquiry’s finding that 

CSIS and the RCMP frequently interact with respect to national security-related 

intelligence.395 Moreover, the Court decided that Charkaoui should have access to the 

original interview notes, because CSIS’ operational policy under section 12 of the CSIS 

Act rested ‘on an erroneous interpretation of that provision’.396 Finally, the Supreme 
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Court re-affirmed its stance in Charkaoui I that the security certificates can place rights in 

serious jeopardy and, as such, the application of the Charter should not turn on a formal 

distinction between the different areas of law, but rather on the serious consequences of 

the state’s actions for the individual.397 The sum of these findings was that disclosure of 

the entire file at issue was ordered and CSIS was sent a strong message that the 

intelligence it collects could be subject to disclosure in subsequent proceedings. Here 

again, structure is important because the ordering of the disclosure depended heavily on 

the characterization of the relationship between CSIS and the RCMP, and on the 

erroneous interpretation of an institutional policy. If the two agencies had a different 

institutional relationship, or if the structure of the policy CSIS relied on had been 

different, the Court may have come to a different conclusion. 

 As a result of the disclosure ordered in Charkaoui II, CSIS disclosed original 

operational notes to the Ministers that were then disclosed to the Federal Court and the 

special advocates, who carried out their duties under the IRPA of scrutinizing and 

challenging claims against disclosure on the part of the Ministers. When the Federal 

Court then found that disclosure of certain evidence would not be injurious to national 

security, the Ministers disagreed with the Court’s determinations and chose to withdraw 

the evidence in accordance with their right to do so under the IRPA, stating that the 

evidence remaining was not sufficient to prove the reasonableness of the certificate 

against Mr. Charkaoui.398 Subsequently, the Court declared his certificate to be void and 

held that there would be no further appeals in his case. Shortly after, Hassan Almrei’s 
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certification was dismissed by Justice Richard Mosley in a 185-page judgment.399 In 

Almrei, Mosley found that there was no longer any reason to believe that Almrei was a 

security threat and, in doing so, stated that the intelligence services and involved 

Ministers had breached their duty of candour to the court by providing information that 

was shown to be inconsistent and incomplete after the Charkaoui II ruling ordered the 

production of additional material.400 The Government has chosen not to pursue possible 

appeals stemming from the decision. 

This section has used the analysis of the case law on security certificates in 

Canada to explore how national courts operate within their legal structure and to analyze 

how, and to what extent, this structure has influenced how judges engage in their analysis 

and come to their decisions. In the Suresh analysis, the Supreme Court argued that it was 

an element of its own legal structure, namely, the fundamental justice balance under s. 7 

of the Charter that precluded deportation to torture, rather than the ICCPR and CAT. 

Conversely, the Court used an international instrument to fill a void in Canada’s legal 

structure by adopting the International Convention for the Suppression of Financing of 

Terrorism’s definition of terrorism. The discrimination argument that had been 

successfully raised against differential treatment of non-citizens in Belmarsh did not 

succeed in Charkaoui I because the structure of the Canadian legal system, namely 

section 6 of the Charter, provides for this differential treatment. Moreover, the ‘minimal 

impairment’ aspect of Canada’s rights adjudication system gave the Court the opportunity 

to consider ways in which the security certificate system could more minimally impair 

the right in question, inviting comparisons with the special advocate system in the UK. 

This is an example of how national courts ‘learn from each other’s legal systems how to 
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balance amongst the competing common interests and how to manage the conflicting 

common risks to their societies’.401 The structure of the rights adjudication system in 

Canada, namely section 1’s minimal impairment test, allowed the Court to look elsewhere 

for a solution. Finally, the case law analyses in this section suggested several answers to 

the question of how, and to what extent, domestic legal structures allow for international 

legal instruments to impact decision-making on counter-terrorism. Hudson’s argument 

that international law is often only used by courts to add rhetorical force to a decision 

they would have reached anyways was most forceful in the Suresh analysis, where the 

Court emphasizes that it is the fundamental justice balance under the Charter that 

precludes deportation to torture, and not the constraining force of the Convention Against 

Torture. However, the Suresh analysis also suggested that national courts may be more 

willing to look to international law when their national law is silent and there is an 

available legal instrument that provides useful guidance as to how to fill a gap in 

domestic law. 

Section Two: United Kingdom Rights Adjudication Framework, and 

Detention Without Trial and Control Order Case Analyses 

The European Convention on Human Rights402 and the Human Rights Act403 

The ECHR is given domestic effect in the UK by the Human Rights Act, analyzed earlier 

in this thesis. This section focuses on the provisions of the ECHR, specifically those 

relevant to the operation of detention without trial, control orders and TPIMs. There are a 

number of ECHR articles that are relevant to the challenges that have been brought 
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against these measures. The first to be discussed is the Article 3 torture prohibition, which 

is one of the most fundamental provisions of the Convention.404 The prohibition of torture 

is an absolute right, from which no derogation can be made,405 regardless of the 

individual’s conduct, including whether it is argued that the person poses a threat to 

national security.406 The article places both negative and positive duties on the state to 

ensure that this treatment is not endured.407 The scope of Article 3 was further articulated 

in Ireland v UK,408 where it was held that treatment must attain a minimum level of 

severity to fall within the article, with this level being based on criteria such as duration, 

physical and mental effects.409 Moreover, states may not extradite an individual to a 

country where there are substantial grounds for believing that there is a real risk the 

individual would be subject to torture or ill-treatment.410  

 Article 5 of the ECHR has several similarities to section 7 of the Charter and is 

perhaps the article most relevant to the challenges to the aforementioned measures that 

this section will discuss. Article 5(1) states that, ‘Everyone has the right to liberty and 

security of the person. No one shall be deprived of his liberty save in the following cases 

and in accordance with a procedure prescribed by law’. Its main focus is to ensure that 

nobody is deprived of liberty in an arbitrary fashion.411 In order for a procedure to be 
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prescribed by law, the legislation in question must be both adequately accessible, and 

formulated with sufficient precision to enable the citizen to regulate his conduct.412 What 

constitutes a deprivation of liberty is a difficult question with an extensive case law 

behind it. The ECtHR has distinguished between deprivations of, and restrictions on, 

liberty.413 The distinction depends on a question of degree or intensity, rather than nature 

or substance.414 Finally, Guzzardi v. Italy415 states that a range of factors pertaining to the 

concrete situation of the person involved must be taken account of, including type, 

duration, and effects.416 

In contrast to Article 3, Article 5 is not an absolute right and is subject to 

exceptions.417 Moreover, the article provides a number of procedural rights to those who 

are deprived of their liberty.418 Of these procedural rights, Article 5(4) is of particular 

relevance for this section’s case analysis. It states that, ‘Everyone who is deprived of his 

liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness 

of his detention shall be decided speedily by a court and his release ordered if the 

detention is not lawful’. The court referenced in this article need not be a traditional court 

of law, so long as it: a) exhibits necessary judicial procedures and safeguards; b) is 

independent of the executive and the parties; and, c) is able to decide the lawfulness of 
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      towards deportation or extradition.  
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the detention and, if not, order release.419 As a result of the liberty issues at stake, Article 

5(4)’s expediency requirement has been held to be more exacting than Article 6(1),420 to 

which focus now turns. 

Article 6 of the ECHR enshrines the right to a fair trial. The Court’s main task 

under this article is to examine whether proceedings, taken as a whole, were fair. 

Although the right to a fair trial is absolute, it is subject to a number of limitations, most 

specifically the fact that Article 6(1) pertains to legal proceedings generally, but Articles 

6 (2) and 6 (3) pertain to criminal cases only. As such, Article 6 (1) is most relevant to 

this section’s case analysis. The component aspects of Article 6 (1) have a considerable 

case law behind them. What constitutes a determination has been defined as: a) requiring 

there to be a dispute and a resolution procedure;421 b) including all proceedings that have 

a decisive result for civil rights and obligations;422 or, c) in relation to a criminal charge, 

involving the individual concern being substantially affected.423 The ECtHR has 

elucidated what it means by civil rights and obligations by stating that, ‘Whether or not a 

right is to be regarded as civil within the meaning of this expression in the Convention 

must be determined by reference to the substantive content and effects of the right – and 

not for its legal classification – under the domestic law of the state concerned’.424 

Moreover, a number of entitlements have been held to be implicit under Article 6 (1) 

including: a) access to a court, which is real and effective; b) a hearing before an 
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independent and impartial tribunal established by law; c) that this hearing be public in 

nature and within a reasonable time; d) that it present a real opportunity for the case to be 

made; and, e) that there be a reasoned decision.  

 Article 14 of the ECHR states that, ‘The enjoyment of the rights and freedoms set 

forth in this Convention shall be secured without discrimination on any ground such as 

sex, race, colour, language, religion, political or other opinion, national or social origin, 

association with a national minority, property, birth or other status’. Although the Article 

is not a general guarantee to equal treatment, it can apply without the breach of another 

article if the facts of the case come within the ambit of another article.425 It has been 

argued to be of crucial importance, because discriminatory law breeds resentment, brings 

the law into disrepute, and fosters inequality that is demeaning to those unfairly 

benefitted and those unfairly prejudiced.426 Discrimination is held to have occurred when 

the individuals facing the detrimental treatment were in relevantly similar or analogous 

situations,427 and when no objective or reasonable justification for the differential 

treatment exists.428 The test for this justification is that the state must advance a 

legitimate aim to justify the differential treatment, and it must show proportionality 

between the aim and the means chosen to pursue it.429 Finally, while the ECtHR does 
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afford a certain margin of appreciation 430 in these cases, greater deference is paid in 

cases that involve the absence of a common standard among the contracting states.431 

Article 15 (1) of the ECHR allows states to take measures that derogate from its 

Convention obligations to the extent strictly required by the exigencies of the situation, in 

times of war or other public emergency threatening the life of the nation. This Article 

only relates to rights that are derogable (i.e. no derogation is permitted from articles 2, 3, 

4(1) and 7). A public emergency threatening the life of the nation has been defined as ‘an 

exceptional situation of crisis or emergency that affects the whole population and 

constitutes a threat to the organized life of the community of which the state is 

composed’.432 A wide margin of appreciation has been afforded to states in these 

determinations and, as such, the ECtHR has never rejected the existence of such a public 

emergency.433 In elucidating what is meant by strictly required by the exigencies of the 

situation, the ECtHR has held that, ‘There must be a link between the facts of the 

emergency on the one hand and the measures chosen to deal with it on the other hand. 

Moreover, the obligations under the Convention do no entirely disappear. They can only 

be suspended or modified to the extent that is strictly required as provided in Article 

15’.434 Here too, the ECtHR affords a wide margin of appreciation, but still retains a 
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supervisory role,435 specifically in regards to the nature of the rights affected, the nature 

and duration of the emergency, and any safeguards against arbitrary state behavior.436 

Lastly, Article 13 of the ECHR provides the right to an effective remedy. 

However, the article does not provide a free-standing right to this remedy, and it must be 

brought in conjunction with an alleged breach of another Convention right. The ECtHR 

has found that both domestic procedures for dealing with the substance of an arguable 

complaint and for granting relief in cases of actual breaches are necessary for an effective 

remedy.437 Article 13 was not included in the HRA because it was believed that 

provisions of the HRA itself provided for effective remedies. However, the declaration of 

incompatibility has been roundly criticized by the ECtHR, mostly because of its inability 

to place a binding legal obligation on the executive or legislature to amend law once a 

breach has been found.438 Although the Article was not included in the HRA, English 

courts have considered the right by virtue of s. 2 of the HRA, under which they are 

required to take Strasbourg case law into account.  

Detention Without Trial and Control Order Case Law Analyses 

This section analyzes the case law pertaining to detention without trial and control order 

mechanisms in the UK. In doing so, it explores how national courts operate within their 

respective legal structures and analyzes how, and to what extent, these structures 

influence how judges engage in their analyses and come to their decisions. Chahal is an 

important starting point for consideration of the detention without trial and control order 
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jurisprudence for a number of reasons: a) it resulted in the creation of SIAC, which has 

become an important national court intrinsically involved in the adjudication of control 

orders; b) it argues that Article 3 of the ECHR provides wider protections than UN 

Conventions; and, c) it contains useful statements on Articles 5 (1) (f) and 5 (4) of the 

ECHR, both relevant articles in the challenges to be discussed. Mr. Chahal had been 

detained in custody for deportation purposes on the basis that he was a threat to national 

security. He argued, amongst other things, that his deportation to India would expose him 

to a real risk of torture or inhuman or degrading treatment, that his detention was not 

lawful under article 5, and that he had no effective domestic remedy because of the 

national security elements in his case. While no violation of article 5 (1) was found, he 

was successful in his article 3, 5(4) and 13 claims. 

In consideration of the Article 3 claim, the ECtHR re-affirmed the absolute nature 

of Article 3 of the Convention, arguing that the protection offered by the article was 

‘wider than that provided by Articles 32 and 33 of the United Nations 1951 Convention 

on the Status of Refugees’.439 The ECtHR also found a violation of Article 5 (4), arguing 

that neither the proceedings for judicial review of the decision to detain Chahal, nor the 

advisory panel procedure, satisfied the article’s requirements.440 In arriving at this 

finding, the Court stated that:  

In Canada, a more effective form of judicial control has been developed in 

cases of this type. This example illustrates that there are techniques which 

can be employed which both accommodate legitimate security concerns 

about the nature and sources of intelligence information and yet accord the 

individual a substantial measure of procedural justice.441  
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The presence of the Canadian system under the IRPA was once again noted when the 

Court found a violation of the Article 13 right to an effective remedy.442 As a result of the 

judgment, SIAC was created and has since functioned in a manner similar to the Federal 

Court of Canada under the IRPA.443 In essence, a gap in the UK’s legal structure was 

recognized by the UK and subsequently filled, based on the decision of a court that 

looked to the solution developed in a foreign jurisdiction.   

The events following Chahal and the UK’s subsequent derogation from Article 

5(1) of the ECHR,444 led to the ruling of the House of Lords in Belmarsh. The House of 

Lords in Belmarsh begins its judgment by noting that the domestic definition of 

terrorism, found within section 1 of the Terrorism Act 2000, would be used in the appeal 

at hand.445 As such, the House of Lords did not engage in an analysis of international 

definitions of terrorism, as the Canadian Supreme Court had done in Suresh, because a 

definition already existed within their legal framework. The House of Lords then turned 

its consideration to the derogation from Article 5 (1) (f), made under Article 15(1) of the 

ECHR. After Lord Bingham found there to be a public emergency threatening the 

nation,446 the Court engaged in proportionality analysis, in order to discern if the 

derogation was strictly required by the exigencies of the situation.447 Whilst doing so, it 
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noted: the Newton Committee findings pertaining to the real threat coming from UK 

citizens;448 a number of critical comments made by the European Commissioner for 

Human Rights;449 and; finally, the appellants' argument that the fundamental importance 

of the right to personal freedom drew on a long libertarian tradition of English law, 

dating back to chapter 39 of the Magna Carta.450 

The House of Lords found that the appellants’ proportionality challenge to the 

Order and section 23 was ‘sound, for all the reasons they gave and also for those given by 

the European Commissioner for Human Rights and the Newton Committee’.451 This also 

occurred during analysis of the Article 14 claim, where Lord Bingham examined if 

section 23 was discriminatory because it provided for the detention of suspected terrorists 

who were foreign nationals, but not for the detention of UK nationals. Here again, a 

variety of international instruments and opinions of international bodies were referred to 

in order to assess the Article 14 claim, including: a) the Parliamentary Assembly, and the 

Committee of Ministers of the Council of Europe, as well as the European Commission 

against Racism and Intolerance;452 b) the United Nations Human Rights Committee, 

which pointed to non-discrimination provisions in the Universal Declaration of Human 
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Rights, the Declaration on the Human Rights of Individuals who are not Nationals of the 

Country in which they live, and article 4 of the ICCPR;453 and, c) the United Nations 

Security Council.454  

After noting these materials, Lord Bingham stated that while they are not ‘legally 

binding on the United Kingdom’, there is ‘no European or other authority to support the 

Attorney General’s submission’ against the appellants’ argument.455 As a result, Bingham 

found the decision to detain one group of suspected international terrorists, and not 

another, to be in violation of article 14 as well as ‘article 26 of the ICCPR and so 

inconsistent with the United Kingdom’s other obligations under international law within 

the meaning of article 15 of the European Convention’.456 Again, this decision helps to 

answer this chapter’s second research question pertaining to how, and to what extent, 

domestic legal structures allow international legal instruments to impact decisions on 

counter-terrorism. The decision lends support to the argument that this was one of the 

cases where although international law considerations are among many that support a 

particular interpretation, it is unlikely that the interpretation would have otherwise been 

different if the court had not considered international law.457 Hudson’s argument would 

fairly further suggest that the Court here used international law to add rhetorical force to 

a decision it would have reached anyway.458 As a result, the majority quashed the 

derogation order and found that section 23 of the ATCSA was incompatible with articles 
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5 and 14 of the ECHR insofar as it was both disproportionate and discriminatory. Having 

reached these conclusions, Lord Bingham found it unnecessary to address arguments on 

alleged breaches of articles 3 and 6 of the ECHR, nor did he find it necessary to express 

an opinion relating to the admissibility of evidence obtained by torture.459 

The latter issue was the primary subject in A v. Secretary of State for the Home 

Department (No 2).460 The House of Lords held unanimously that evidence which had 

been obtained through torture had long been viewed as unreliable and agreed with the 

appellants’ submission that the common law forbids the admission of such evidence.461 

The House of Lords, in granting the appeals, drew not only on the common law but also 

on Article 3 and international law jurisprudence.462 On behalf of the majority, Lord 

Bingham stated that: 

I accept the broad thrust of the appellants’ argument on the common law. 

The principles of the common law, standing alone, in my opinion compel 

the exclusion of third party torture evidence as unreliable, unfair, offensive 

to ordinary standards of humanity and decency and incompatible with the 

principles which should animate a tribunal seeking to administer justice. 

But the principles of the common law do not stand alone. Effect must be 

given to the European Convention, which itself takes account of the all but 

universal consensus embodied in the Torture Convention. [emphasis 

added].463 

 

Despite the fact that the Court was of the opinion that the common law of its own country 

compelled the exclusion of evidence adduced through torture, it also recognized that 
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other international instruments further re-enforced this exclusion,464 adding further 

rhetorical force to its decision.  

 The House of Lords rulings in a trilogy of control order cases465 were primarily 

concerned with what constitutes a deprivation of liberty and how the use of closed 

material impacts on the right to a fair trial. They ruled in JJ that imposing an 18-hour 

curfew on the controlled person constituted a deprivation of liberty, whereas curfews of 

12 and 14 hours, respectively, were held not constitute deprivations in E and MB.  In MB, 

the Court considered whether the procedures provided by the PTA 2005 were compatible 

with Article 6 in cases where they resulted in the case being made almost entirely in 

closed material. It began this analysis by quoting case law from a variety of countries on 

the absolute nature of the right to a fair trial, including passages from Charkaoui I. 466 

The Court also engaged in a lengthy analysis of the role that the special advocate can 

play in enhancing the measure of procedural justice available to a controlled person.467 

Lord Bingham noted the view of Lord Woolf in Roberts that the use of the special 

advocate is ‘never a panacea for the grave disadvantages of a person affected not being 

aware of the case against him’.468 MB had not had the thrust of the case effectively 
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conveyed to him and, as such, the Court had difficulty accepting that the very essence of 

a right to a fair hearing had not been impaired.  

 The question then became the appropriate remedy within the legal framework that 

the Court operates. Lord Bingham noted the suggestion that the provisions be read down 

under section 3 of the HRA so that ‘they would take effect only when it was consistent 

with fairness for them to do so’, which would be a possible course because the provisions 

do no operate unfairly in all cases.469 He questioned this remedy, wondering whether it 

would ‘fly in the face of Parliament’s intention’ and if it might instead be desirable to 

issue a declaration of incompatibility.470 However, he noted that there was strong support 

for reading down the legislation in the opinions of Baroness Hale,471 Lord Carswell472 

and Lord Brown.473 As such, he chose not to press his opinion to the point of dissent and 

agreed that section 3 should be applied. Here we find another answer to the research 

question of how, and to what extent, are domestic legal decisions on counter-terrorism 

influenced by the structure of the rights adjudication system in a jurisdiction. This is an 

excellent example of how Courts make decisions within their domestic legal structures. 

The rights adjudication system under which the House of Lords operates mandates them 

to read down legislation where it is possible to do so. As such, declarations of 
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incompatibility were not issued and the cases were referred back for individual 

consideration. 

 The findings of the Strasbourg Court in A. v United Kingdom,474 namely, that the 

House of Lords was correct to find a public emergency threatening the nation, that the 

provisions at issue were not strictly required by the exigencies of the situation because 

they were disproportionate and discriminatory, and that article 5(4) would be violated 

when the essence of the case lay in closed materials, have been previously discussed.475 

That said, it is important to analyze more closely the dicta in A v UK because, taken 

together with the House of Lords judgment in Secretary of the State for the Home 

Department v. AF (No 3),476 it illustrates how the legal structure that decision-makers 

work within has an impact on the analyses that those decision-makers engage in and the 

judgments that they make. This becomes especially clear when comparisons are made to 

the Canadian legal structure.  

 In A v. UK, the Government challenged the decision of its own highest court, a 

process that can not occur within the Canadian rights adjudication framework. The 

ECtHR recognized that while it was unusual for governments to resort to challenging the 

decisions of their own highest courts, there was no prohibition on a government making 

such a challenge.477 The ECtHR affirmed the House of Lords decision that the derogating 

measures were disproportionate in that they discriminated unjustifiably between nationals 

and non-nationals.478  While this reasoning was uncontroversial, the ECtHR’s ruling that 

the procedural requirements of article 5(4) would not be satisfied where open material in 
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control order cases consisted purely of general assertions and SIAC’s decision to uphold 

the certification was based solely or to a decisive degree on closed material,479 was a 

subject of discussion when the case returned to the House of Lords. In SSHD v. AF No 3, 

Lord Phillips made it clear that the ECtHR had authoritatively resolved the issue raised in 

the appeals, and that the HRA required the House of Lords to take into account the 

Strasbourg jurisprudence.480 In doing so, he operated under the confines of section 2 of 

the HRA. As such, he allowed the appeals in each case, stating that the disclosure 

required by the decision of the ECtHR had not been given.481  

A number of judges commented additionally on the Strasbourg Court’s decision 

and their need to take it into account including, most forcefully, Lord Hoffmann in 

dissent.482 Lord Carswell, who also cited the MB decision, nonetheless noted that 

whatever latitude there may be within section 2(1) of the HRA, ‘the authority of a 

considered statement of the Grand Chamber is such that our courts have no option but to 

accept and apply it’.483 Finally, although he was also unequivocal about the fact that the 

Court was bound to apply the A v. UK decision, Lord Brown also appeared to maintain 

his support for the solution suggested in MB.484 A v. UK and SSHD v. AF No 3 taken 

together demonstrate how legal decision-makers act within the constraints of their 

                                                           
479 Ibid, para. 220 

 
480 SSHD v. AF No 3, para. 64 

 
481 Ibid, para. 69 

 
482 Ibid, para. 70: Hoffman refers to the decision in A v UK as ‘wrong’ and laments the fact that the  

      Lordships ‘have no choice but to submit’ to it, because to ‘reject such a decision would almost certainly  

      put this country in breach of the international obligation which it accepted when it acceded to the  

      Convention’.  

 
483 Ibid, para. 108 

 
484 Ibid, para. 116-7: ‘In short, Strasbourg has decided that the suspect must always be told sufficient of the  

      case against him to enable him to give effective instructions to the special advocate... Was this what the  

      majority of the Committee (Baroness Hale of Richmond, Lord Carswell and myself) held in Secretary  

      of State for the Home Department v MB [2008] AC 440? I do not think so’ 



129 

domestic legal structures. While some of the Lords in the latter case may have very well 

preferred the approach of deciding appropriate disclosure obligations in control order 

cases that they developed in MB, they were all unequivocal that they were bound by the 

constraints of their legal structure. They recognized that they operate within the rights 

adjudication framework under the ECHR and the HRA. That the ECtHR was even able to 

consider a government’s challenge to its own highest court’s ruling is a marked example 

of how the difference in legal structure between Canada and the United Kingdom can 

shape the analysis engaged in, and the decisions reached by, national courts. 

Conclusion 

This chapter has analyzed the case law on security certificates in Canada and detention 

without trial and control orders in the UK to explore how national courts operate within 

their respective legal structures. In doing so, it has analysed how, and to what extent, 

these structures influence how judges engage in their analyses and come to their 

decisions, including how these structures allow for international legal instruments to 

impact on decisions. In the Suresh analysis, the Supreme Court argued that it was an 

element of its own legal structure, namely, the fundamental justice balance under s. 7 of 

the Charter that precluded deportation to torture, rather than the ICCPR and CAT. 

Conversely, the Court used an international instrument to fill a void in Canada’s legal 

structure by adopting the International Convention for the Suppression of Financing of 

Terrorism’s definition of terrorism. The same void was not present in Belmarsh and, as 

such, the UK House of Lords proceeded in its analysis on the basis of its own domestic 

definition. Conversely, the discrimination argument that had been successfully raised 

against differential treatment of non-citizens in Belmarsh did not succeed in Charkaoui I 

because the structure of the Canadian legal system, namely section 6 of the Charter, 

legally provides for this differential treatment. SIAC was created as a result of a gap in 
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the UK’s legal structure that was recognized by Chahal, a case that turned on the 

existence of a similar system in Canada. Despite favorable discussion towards the issuing 

of a declaration of incompatibility, the majority in MB decided that they were essentially 

mandated by section 3(1) of the HRA, to read down legislation. Similarly, the majority in 

SSHD v. AF No 3 spoke clearly about how they were essentially bound to take into 

account A. v UK by their legal constraints under the ECHR and the HRA. These analyses 

illustrate how, and to what extent, are domestic legal decisions on counter-terrorism 

influenced by the structure of a rights adjudication system in a jurisdiction.  

Moreover, the research question of how, and to what extent, domestic legal 

structures allow for international legal instruments to impact domestic legal decisions on 

counter-terrorism was answered by the analyses in this chapter. The argument that 

international legal instruments are often invoked to add rhetorical force to a decision was 

most forceful in the Suresh analysis, when the Supreme Court used both the Canadian 

and international experience to engage in its section 7 analysis but made clear that it was 

the fundamental justice balance under the Charter that precludes deportation to torture, 

and not the constraining force of the Convention Against Torture. It was also useful in the 

Belmarsh analysis, where it seems reasonable to argue that the Court’s consideration of 

international sources was largely rhetorical backing for a decision that was already 

strongly based on a domestic definition of terrorism and a long English law tradition. The 

argument that Courts are open to looking to solutions in other jurisdictions to fill in gaps 

in their own legal structure was also very applicable, most especially in the Charkaoui I 

analysis, where the Supreme Court of Canada placed strong emphasis on the case law 

pertaining to control orders and system of special advocates present in the UK.  
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CHAPTER FOUR: CANADA AND THE UNITED KINGDOM’S 

DOMESTIC POLITICAL STRUCTURE 

 

This chapter analyzes Canada and the UK’s political structures, including government 

types485 and mechanisms for Parliamentary oversight of anti-terrorism measures. Canada 

and the UK have both had experience with minority (or coalition) governments in the 

years since 9/11, albeit at different times, and there is much academic debate about how 

legislation may evolve differently under minority (or coalition) or majority 

governments.486 This leads to the following research question: Has the existence of 

minority (or coalition) governments had an impact on domestic counter-terrorism 

legislation? Both sections in this chapter begin with a discussion of how, and to what 

extent, the country’s government type influenced the evolution of security certificates or 

TPIMs. Moreover, a significant difference in the UK and Canada’s political structure is 

the comparative abundance of parliamentary oversight and review of counter-terrorism 

provisions in the UK and the glaring lack of these review mechanisms in Canada.487 This 

leads to the following research question: How, and to what extent, have systems for 

                                                           
485 Richard Conley, ‘Legislative Activity in the Canadian House of Commons: Does Majority or Minority          

_   Government Matter?’ (2011) 41 American Review of Canadian Studies 422 [hereinafter “Conley”]: This  

     is the term used by Conley to distinguish between minority (or coalition) and majority governments in  

     his analysis of how institutional structures and governing contexts intersect to account for variation in  

     legislative outcomes 

 
486 The impact of political structures on domestic decision making is discussed in Chapter two of this thesis, 

_    specifically by: Christopher Knill and Dirk Lehmkuhl, ‘Private Actors and the State:  

      Internationalization and Changing Patterns of Governance’ (2002) 5 Governance 41 [hereinafter “Knill  

      and Lehmkuhl”]; Andrew Cortell and James Davis, Jr. ‘How Do International Institutions Matter? The  

      Domestic Impact of International Rules and Norms’ (1996) 40 International Studies Quarterly 451  

      [hereinafter “Cortell and Davis”] 

 
487 Several authors in the literature review make arguments about the importance of these scrutiny  

     mechanisms, and have also noted a significant gap between the two jurisdictions: Clive Walker,  

     ‘Keeping Control of Terrorists without Losing Control of Constitutionalism’ (2007) 59 Stanford Law  

     Review 1395; Craig Forcese, ‘Fixing the Deficiencies of Parliament Review of Anti-Terrorism Law:  

     Lessons from the United Kingdom and Australia’ (2008) 14:4 IRPP Choices 2; Kent Roach, ‘A  

     Comparative Assessment of Canadian Counter-Terrorism Laws and Practises’ in Forcese, C. and  

     Crepeau, F. (eds), Terrorism, Law and Democracy: 10 Years After  9/11 (Canadian Institute for the  

     Administration of Justice, Montreal, 2012) 
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parliamentary review and oversight of counter-terrorism measures had an impact on 

domestic counter-terrorism legislation? It is then argued that mechanisms for 

Parliamentary oversight suggest improvements to counter-terrorism measures that: 

reinforce the recommendations of other domestic committees or inquiries; make the case 

for additional domestic scrutiny mechanisms; and, make targeted recommendations for 

amendments that may be taken up in public Bill committee debates. As such, 

parliamentary scrutiny and oversight mechanisms are a crucial part of a state’s domestic 

political structure, but the extent to which they actually influence those decision-makers 

operating within this structure needs to be further analyzed.Both sections conclude by 

judging the tangible influence that can be attributed to Parliamentary oversight 

mechanisms, and discuss the issue of whether there is a need for annual review of 

security certificates or TPIMs. 

Section One: Canada’s Political Structure 

As of May 2nd, 2011 Canada has a conservative majority government led by Prime 

Minister Stephen Harper. Harper’s victory on that day brought an end to two consecutive 

minority government terms, which began in 2006 when he came a narrow 30 seats short 

of a majority. That government lasted 2 years and 207 days before Parliament was 

dissolved on September 7th, 2008, leading to another election on October 14th. Harper 

again won a conservative minority, which would last 2 years and 142 days until the May 

2nd, 2011 election.   

Impact of Minority Government Instability in Canada 

There are three major ways in which the instability of Canada’s minority government 

influenced how security certificates have evolved over the course of the last decade. The 

first of these pertains to the stalling of major anti-terrorism reviews. As the House of 

Commons Subcommittee on the Review of the Anti-Terrorism Act notes, ‘The 
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predecessor to this Subcommittee was established in the autumn of 2004 and commenced 

its work in December of that year. At the same time, the Senate established a special 

committee to carry out this same review. The work of both committees was interrupted 

by the November, 2005 dissolution of Parliament’.488 Both of these reviews were in the 

process of scrutinizing not only Canada’s anti-terrorism legislation, but the operation of 

its entire national security apparatus, including security certificates under the Immigration 

and Refugee Protection Act (IRPA). The dissolution of Parliament delayed the 

completion of the reviews, and also caused some to call into question their consistency. 

For example, when amendments to the security certificate regime were being discussed in 

the Senate, Senator Joyal noted that only four of the seven members of the House of 

Commons Subcommittee had remained constant during the delayed review of the 

ATA.489 Senator Joyal also stated that, ‘It seems to me that it is common sense when 

dealing with such exceptional provisions ... that Parliament has an obligation to review 

them and not to put those obligations in competition with other demands that the politics 

of the day might put on Parliamentarians’.490 Measures as exceptional as security 

certificates, which pose serious threats to the human rights of those who are subject to 

them, need to be scrutinized in a timely fashion. The instability of Canada’s minority 

government during this time precluded the expedient exercise of this scrutiny and 

oversight. 

 Another way in which the instability of Canada’s minority government influenced 

the evolution of security certificates occurred when Bill C-81 (An Act to Establish a 

                                                           
488 Subcommittee on the Review of the Anti-Terrorism Act, Rights, Limits, Security: A Comprehensive  

     Review of the Anti-Terrorism Act and Related Issues (Ottawa: Standing Committee on Public Safety and  

     National Security, March 2007) [hereinafter “House Final Report”] 84 

 
489 Canadian Senate Debate, Public Bill Committee, Dec. 3rd, 2007 

 
490 Ibid 
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National Security Committee of Parliamentarians) died on the order paper, also as a result 

of the 2005 dissolution of Parliament. The Bill, which had cross-party support, ‘would 

have established a committee made up of no more than three senators and six MPs, with a 

mandate to review the legislative, regulatory and administrative framework for national 

security, the activities of national security departments and agencies, and any other matter 

relating to national security referred to it by the appropriate minister’.491 As a result of the 

dissolution, Canada was left without a permanent Parliamentary committee to review 

national security and human rights matters, as opposed to ad hoc committees set up on a 

sporadic basis. This Committee could have proved to be one of the important ‘veto 

points’ that Knill and Lehmkuhl argue are crucial to prevent national governments from 

initiating and pushing through reform against political and societal resistance.492 It could 

have very well suggested amendments to the security certificate regime before they were 

mandated by the Supreme Court in Charkaoui493 with a one-year deadline for legislative 

change. These recommendations could have been helpful during the swift consideration 

of Bill C-3 (An Act to Amend the Immigration and Refugee Protection Act), which was 

introduced to respond to the Supreme Court’s deadline in the midst of the looming 2008 

dissolution of Parliament. 

 Comparing the genesis of Bills S-3 and C-3 also illustrates how the instability of 

Canada’s minority government influenced the way in which amendments to the security 

certificate regime were discussed and passed. Both were introduced into Parliament at the 

                                                           
491 Standing Committee on Public Safety and National Security, Review of the Findings and  

     Recommendations Arising from the Iacobucci and O’Connor Inquiries (Ottawa: Standing Committee  

     on Public Safety and National Security, June 2009) [hereinafter “House Review of Iacobucci and  

     O’Connor”] 16 

 
492 Knill and Lehmkuhl, 47: Institutional structures have an important impact on the capacity for governance  

      by public actors because they affect the cost/benefit calculations of the actors within these structures.  

 
493 Charkaoui v. Canada (Citizenship and Immigration) [2007] 1 S.C.R. 35 [hereinafter “Charkaoui”] 
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same time, although the latter had the added impetus of having to be passed by the end of 

February 2008, as a result of the one-year deadline set by the Supreme Court in 

Charkaoui. Many believed that C-3, which contained minimalistic amendments to the 

security certificate regime, such as the provision for a special advocate, was rushed 

through the House of Commons.494 It has also been suggested that the Bill only survived 

the House vote because the Conservative government threatened to hold confidence votes 

and force an election if the Liberals did not support it and enable it to pass.495 Several 

members of the Special Senate Committee on Anti-Terrorism expressed their displeasure 

that they did not have the proper amount of time to make serious and consequential 

amendments to Bill C-3.496 Minority governments can allow for this kind of posturing, 

with the end result being less carefully considered legislation and what some have argued 

is a democratic deficit under Prime Minister Harper.497 Nevertheless, the Bill was passed 

and the security certificate regime continued, despite not receiving the scrutiny that a 

committee like that envisioned by Bill C-81 would have been able to provide. To 

contrast, Bill S-3 pertained to investigative hearing and recognizance with condition 

measures found within the Criminal Code. Although these measures had never been used 

                                                           
494 For example, Paul Copeland, head of Lawyers’ Rights Watch Canada, noted that ‘it was a rush through  

     the Committee process in the House’ and also pointed to the fact that Bill C-3 received its first reading  

     in the Senate on the same day that it was passed in the House: Canadian Senate Debate, Public Bill  

     Committee, February 11th, 2008 

 
495 Adil Charkaoui, Canadian Senate Debate, Public Bill Committee, February 11, 2008: ‘Unfortunately, I  

     was disappointed by the Liberals because what they said was that they did not want to go into an  

     election and that they had to pass that legislation’. Added Mohammed Harkat: ‘The problem is that the  

     NDP and the Bloc Québécois voted against the Bill and the Liberals and Conservatives voted for it. We   

     were put into a situation because it was a case of pass the Bill or go for an election’ 

 
496 Senator Baker stated that, ‘If I were to propose amendments to this Bill, which I certainly would wish to 

__  recommend to the Government, it would take me months to decide on the wording, get the proper  

      translation and put the proposal forward ... The Senate was given two weeks, and one of the weeks was  

      a vacation on the part of the House of Commons’. Senator Joyal said: ‘I think we have to recognize that  

      there is a deadline. We have been put in an untenable position to adopt the Bill within a couple of  

      days... I think the only sensible thing to do would be to pass the Bill as it is, with all the flaws that it  

      might contain’. Canadian Senate Debate,  Public Bill Committee, February 12th, 2008 

 
497 Conley, 430 
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and had expired by the end of 2006, they were subjected to careful scrutiny in the Senate. 

Moreover, both the aforementioned House Subcommittee and Special Senate Committee 

on the Anti-Terrorism Act had recommended the renewal of these measures in their 

respective reports. Despite this careful scrutiny, Bill S-3 did not become law before 

Parliament was once again dissolved on September 7th, 2008. Absent the instability 

inherent in Canada’s minority government during this time, it is likely that both Bills C-3 

and S-3 would have received full and proper scrutiny and become law. 

 The three examples in this section illustrate how political instability can have an 

impact on the evolution of counter-terrorism measures. The instability of Canada’s 

minority government has influenced the discussion, study, and amendment of security 

certificates in three major ways. It has precluded the timely conclusion of reviews that 

made a number of suggestions for amendments to the security certificate regime. 

Moreover, it has resulted in the death of Bill C-81 which, if enacted, would have 

established a much-needed Committee of Parliamentarians to regularly review issues 

surrounding Canada’s anti-terrorism framework, including the use of security certificates. 

Finally, it is fair to argue that the threat of non-confidence votes and an ensuing election 

likely, in combination with the Charkaoui deadline,498 precipitated the swift passing of 

amendments to the security certificate regime through the House, despite real concerns 

with Bill C-3 noted in the Senate. Bill S-3, which contained carefully considered 

amendments, died as a result of the 2008 dissolution of Parliament just months after Bill 

C-3 became law. In this instance, minority government instability directly led to one set 

of amendments to security mechanisms passing, while another set failed. 

                                                           
498 The one-year deadline to amend the security certificate provisions imposed by the Supreme Court in the  

     2007 Charkaoui decision has been previously discussed in Chapters one through three 
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The Role of Parliamentary Committees within Canada’s Political Structure 

Given what was said in the last section, it is unsurprising that there are few Parliamentary 

committee reviews of anti-terrorism mechanisms in Canada, especially in comparison to 

the wealth of material published in the UK. Since the 1980s, the Canadian Parliament has 

inserted clauses that require comprehensive reviews of the provisions and operation of 

selected legislation it has adopted, which have typically had to be commenced within 

three to five years of the legislation coming into force.499 The committees charged with 

completing these reviews ‘bring the issues underlying a particular Act back to public 

attention and encourage a reconsideration of any controversy by those who are both 

interested in, and affected by, it. This is done through the hearings held by Parliamentary 

committees and their consideration of briefs submitted to them’.500 Canada’s 

comprehensive anti-terrorism reviews have referred to views of international 

organizations, reinforced the views of other domestic committees or inquiries, made the 

case for implementing additional scrutiny mechanisms and, finally, made targeted 

recommendations for change that have been taken up in the public Bill committee debates 

on amendments to the security certificate regime.  

 Cortell and Davis argue that international rules and norms can affect national 

policy choices by operating through the domestic political process, but that ‘the structure 

of domestic political institutions plays an important role in determining whether and how 

an appeal to an international norm will influence policy choice’.501 The House 

Subcommittee’s report on the Anti-Terrorism Act referenced a variety of international 

organizations that had expressed concerns about the security certificate process, including 
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the United Nations Working Group on Arbitrary Detention and United Nations Human 

Rights Committee (UNHRC),502 as well as the International Civil Liberties Monitoring 

Group.503 The Special Senate Committee’s Report504 did much of the same, noting that 

Canada’s obligations to ensure the security of its citizens whilst respecting their civil 

liberties were enshrined in international instruments such as the Charter of the United 

Nations, the Universal Declaration of Human Rights, and the Vienna Declaration.505 

Moreover, the UNHRC’s comments regarding secret evidence and disclosure of 

information in its review of Canada’s compliance with the International Covenant on 

Civil and Political Rights were quoted.506 The Senate Committee also criticized the 

security certificate regime for not including an express prohibition on deportation to 

torture, noting that in May 2005, the United Nations Committee against Torture criticized 

Canada’s failure ‘to recognise, at the level of domestic law, the absolute nature of the 

protection of article 3 of the Convention that is subject to no exceptions whatsoever’.507 

Here we see international rules or norms operating through the domestic political process, 

but focus now turns to the domestic political institutions that Cortell and Davis argue 

determine whether an how an appeal to an international norm will influence policy 

choice.   
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     Main Report of the Special Senate Committee on the Anti-Terrorism Act (Ottawa: Special Senate  
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506 Ibid, 33: The April 2006 Report expressed concern that Canada’s security certificate regime ‘did not  
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 The Parliamentary committee reports on anti-terrorism have advanced several 

domestic solutions to the issues posed by security certificates. One way in which they 

have done this is by further reiterating and reinforcing the recommendations of other ad 

hoc domestic committees or inquiries:  

The Subcommittee believes that the imbalance between the state and the 

individual or entity can be redressed by developing a scheme whereby 

security-cleared counsel can challenge evidence in closed hearings, and 

adduce evidence of their own, and advocate on behalf of transparency and 

accountability in situations where the limited disclosure of information 

make it difficult, if not impossible, for affected persons to fully defend 

their interests. The comments by Justice O’Connor described earlier in this 

chapter capture the Subcommittee’s view.508 

The Commission of Inquiry relating to Maher Arar, which itself can also be considered 

part of Canada’s political structure, had recommended the creation of an enhanced review 

and complaints body to oversee the entire national security apparatus. The Senate 

Committee was disappointed that this recommendation had not yet been acted on.509 

Another committee found it ‘regrettable that the government has not yet established the 

independent national security review framework recommended by Justice O’Connor’ and 

argued that said framework was ‘essential to prevent further human rights violations’.510 

This independent national security review framework may have provided for a forum 

through which appeals to international norms may have been made with an eye towards 

improving the protection of human rights in domestic anti-terrorism legislation. 

 Parliamentary committees can seek to improve anti-terrorism legislation by 

arguing for the implementation of additional domestic scrutiny mechanisms. These 
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arguments are especially pertinent in Canada, where these mechanisms have been 

recognized as sorely lacking.511 However, whether these arguments result in substantive 

change can be contingent on ‘the actions of government officials… In other words, on 

some occasions the domestic structural context will make it difficult for domestic actors – 

be they state or societal – to get what they want’.512 Unfortunately, the instability of a 

minority government provided for the structural context that led to the death of Bill C-81. 

This is especially disappointing given that mechanisms for conducting reviews and 

oversight of legislation are ‘especially important in relation to activities intended to 

combat terrorist activity where pre-emptive, preventive, and punitive steps have to be 

taken in a manner respectful of rights and freedoms, due process, and natural justice’.513 

The Committee envisioned in Bill C-81 would be well equipped to carry on the ongoing 

compliance auditing of the Anti-Terrorism Act and security certificates, as the House 

Report noted when it stated that ‘Much work was done in the last Parliament in 

developing the ideas that led to the tabling of Bill C-81. A multi-party consensus 

emerged in support of providing Parliamentarians and Parliament with an important 

means for overseeing the Canadian security and intelligence community. The momentum 

built up should not be lost: Bill C-81, or a variation of it, should be introduced in 

Parliament at the earliest opportunity’.514 The Standing Committee on Public Safety and 

National Security reiterated this argument two years later, arguing that ‘there was an 

urgent need for action’ and that without an integrated structure for the full review of 
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national security issues, Canadians would be at further risk of violations of their rights 

and freedoms.515 

 The reports released by the Parliamentary committees in Canada have made 

targeted recommendations for amendments. Increased Parliamentary scrutiny of security 

certificates and other anti-terrorism measures was a prominent feature of each report, and 

has been officially recommended in every report canvassed.516 There were also 

recommendations that went to the core of substantive issues with the security certificate 

regime, including that the special advocate should be able to communicate with the 

affected party and his or her counsel, after receiving confidential information in camera 

hearings.517 Finally, it was also recommended that the IRPA be amended to provide that 

an individual will not be removed from Canada on the basis of a security certificate if 

there are reasonable grounds to believe that the individual would be subjected to torture 

in the country to which they would be removed (i.e. an express prohibition on deportation 

to torture).518 Many of these recommendations were taken up during discussions of Bill 

C-3 in the Senate Public Bill Committee debates.519 Ziyaad Mia, head of the Canadian 

Muslim Lawyers Association, specifically reiterated the Senate’s recommendation 8 

                                                           
515 House Review of Iacobucci and O’Connor, 11-17: Recommendation five of this report states that, ‘The 
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pertaining to the ability of special advocates to communicate with the party affected after 

the disclosure, saying that the absence of such a provision in Bill C-3 was ‘one of the 

biggest changes that needs to be made to the legislation’.520 Senator Joyal also made 

specific mention of recommendation 40 pertaining to amending section 145 of the Anti-

Terrorism Act to ensure future review, and questioned the Minister of Justice as to why 

the recommendation had not been put in Bill C-3, along with various other 

recommendations pertaining to annual review.521 Unfortunately, although a number of 

the House and Senate report’s recommendations were used to express concern about Bill 

C-3’s amendments to the security certificate regime, the time constraints posed by the 

Charkoui deadline, and the possibility of an impending election, ultimately resulted in the 

Bill being passed without full and careful consideration of how those recommendations 

could have been better realized in the Bill. 

Conclusion: Judging the Tangible Impact of Canadian Parliamentary Oversight – Is 

there a need for additional Parliamentary review of security certificates and other anti-

terrorism provisions? 

Bill C-3 received Royal Assent on February 14th, 2008, containing virtually none of the 

amendments recommended by the House and Senate Committee reports, save for those 

which made basic provisions for a special advocate to be added to the IRPA regime to 

bring it in accordance with the Supreme Court’s ruling in Charkaoui. Bill C-3’s own 

legislative summary acknowledges that the ‘Senate’s opportunity to amend the Bill was 

limited by time’ and states that, ‘Rather than consider amendments to Bill C-3 in haste, 

on 12 February 2008 the Special Senate Committee reported the Bill back to the Senate 
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without amendment’.522 In response to the general concern raised with the process 

whereby Bill C-3 became law, an Order of Reference was referred to the Special Senate 

Committee for a study on the security certificate process, as well as a ‘review of the 

operation of that process in the context of Canada’s anti-terrorism framework’.523  

Although the Committee began this task in the months after the passing of Bill C-3, it 

was indefinitely halted when Parliament was once again dissolved on September 7th, 

2008.  

 Since that time, no amendments to the security certificate scheme have been 

passed by the Government, nor have any Bills that would resemble C-81 and establish a 

National Security Committee of Parliamentarians. Moreover, no comprehensive review 

of security certificates or their operation within the context of Canada’s anti-terrorism 

framework has been released. Given these facts, and the process whereby Bill C-3 passed 

without serious consideration or implementation of the House and Senate report’s 

recommendations, it is difficult to argue that the Parliamentary committees in Canada 

that have reviewed security certificates and other related anti-terrorism mechanisms have 

had any tangible impact. This is partly because dissolutions of Parliament, caused by the 

instability of a minority government, delayed or prevented meaningful review of these 

provisions on two separate occasions. This instability also lead to the death of a Bill that 

would have created a National Security Committee of Parliamentarians with the power to 

engage in the comprehensive and timely reviews of security certificates and other anti-

terrorism provisions that this country has been sorely lacking for almost a decade.  
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Although Canada is no longer governed by a minority government, it is still 

without a proper Parliamentary committee mechanism to review security certificates and 

other anti-terrorism measures. Just because Parliamentary committees have not had a 

tangible impact in the past does not mean that this glaring hole in Canada’s political 

structure does not need to be addressed. It is not hard to envision something along the 

lines of the ‘precursor expert review’ that Forcese argues distinguishes the UK from 

Canada.524 Forcese makes a strong case for precursor expert review, or ‘public 

assessment of anti-terrorism law by an independent expert or committee, either prior to 

enactment or on a periodic basis thereafter’ in conjunction with ‘specialized, statutorily 

created committees of parliamentarians (as opposed to parliamentary committees) 

mandated to review national security law’.525 This is similar to the mechanisms present in 

the UK that will be discussed in the following section. Precursor expert review would 

also help to develop what Roach refers to as the ‘bank of sound policy advice and 

research’.526 Many key members of Parliament argued during the Senate Debate on Bill 

C-3 that a pre-set timetable for reviews of counter-terrorism measures was not needed, 

and that the issues posed by security certificates were sufficiently serious that members 

would start the debate on their own prerogative.527 This simply has not been the case, 

possibly because of the instability suffered by Canada’s minority governments over the 
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last decade. While this instability is no longer a feature of Canada’s political structure, a 

regular review and oversight mechanism along the lines of ‘precursor expert review’ for 

anti-terrorism mechanisms definitely needs to become part of this structure.  

Section Two: The United Kingdom’s Political Structure 

This section begins by analyzing how, and to what extent, the coalition government 

within the UK has had an effect on the study, discussion and amendment of TPIMs. After 

the 2010 general election resulted in a hung Parliament, the Conservatives and Liberal 

Democrats formed a coalition government and made a coalition agreement, which set out 

a programme for government until 2015. This programme promised the repeal of control 

orders, and ‘a wider review of counter-terrorist legislation, measures and programmes’.528 

Lord Carlile argued that this ‘committed manifesto opposition of the Coalition parties to 

control orders has led to heavy scrutiny of the system’, including Lord Macdonald’s 

Counter-Terrorism Review, which was discussed in earlier chapters, published on 

January 26, 2011. Furthermore, this section illustrates that the UK’s Parliamentary 

oversight and accountability mechanisms, although far more extensive than those in 

Canada, also make reference to international obligations whilst making recommendations 

that are tailored specifically to the UK domestic context. It concludes by arguing that the 

views of the Independent Reviewer have had a more tangible impact on the outcome of 

TPIMs legislation than have those of the JCHR. As such, the necessity of annual renewal 

and review is called into question, despite the fact that some of the fundamental concerns 

with control orders remain in respect to TPIMs. 

Impact of the UK’s Coalition Government 

When Theresa May introduced Terrorism Prevention and Investigation Measures 

(TPIMs) for the second reading of the TPIMs Bill on June 7th, 2011, she argued that the 
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coalition had done ‘what we undertook to do as a coalition Government when we came to 

power. Both parties were committed to reviewing the control order regime. We did that, 

and what we have decided is that the right balance between civil liberties and national 

security is reflected in the Bill’.529 However, in the debates on the Bill that followed, it 

would be made clear that several members did not agree with the balance that had been 

struck, and that there was skepticism about the process behind the Bill. Critics generally 

argued that TPIMs were simply a lighter version of control orders, with a different 

name.530 Lord Hunt went so far as to argue that, ‘It is a flawed Bill, it is a fudged Bill. It 

seems to owe as much to the needs of the coalition as it does to national security’.531 In 

fact, clause 1 of the Bill, which simply reads ‘The Prevention of Terrorism Act 2005 

(which gives powers to impose control orders) is repealed’, was heavily debated during 

the Bill’s reading, as opposition members argued that control orders had been repealed 

only in name. For example, Mark Tami argued that, ‘Surely the party political point—the 

fudge—is clause 1 itself, which is intended to give the Liberal Democrats the idea that 

control orders have somehow been abolished’.532 Other members were more substantive 

in their criticisms, arguing that the Bill represented a ‘compromise that demonstrates the 

weakness of the Government... epitomised by a Liberal Democrat Deputy Prime Minister 

and a Conservative Home Secretary – trying to reconcile the irreconcilable’.533 Critics of 

the Bill argue that it is evidence of a necessary compromise under the coalition, which 

                                                           
529 United Kingdom House of Commons, TPIMs Public Bill Committee, June 7th, 2011, Col 72 

 
530 Ibid, ‘The only thing the Liberals have got out of it is a renaming of control orders’, according to Pete __  

     Wishart (SNP) 

 
531 Lord Hunt of Kings Heath, United Kingdom House of Lords, TPIMs Public Bill Committee, October 5 th, 

__ 2011, Col 1138 

 
532 United Kingdom House of Commons, TPIMs Public Bill Committee, June 28th, 2011 

 
533 Lord Harris of Haringey, United Kingdom House of Commons, TPIMs Public Bill Committee, October  

     5th, 2011, Column 1151 



147 

echoes Conley’s argument that under this government type, governments operate under a 

‘manifest uncertainty and fear of imminent defeat that threatens their stability and 

capacity to govern effectively’,534 causing them to compromise in ways they would not 

have done had they held a majority. 

 The views offered above suggest that the compromises required by a coalition 

government had negative effects on the amendment and implementation of anti-terrorism 

mechanisms. However, others offered less cynical views on how the new coalition 

government influenced the new TPIMs Bill. For instance, Lord Howard stated that: 

We live in a Parliamentary democracy and the Secretary of State is a 

member of a coalition Government, so what the Secretary of State brings 

forward to meet the important considerations that you have identified will 

inevitably be determined by discussions in government. I suppose that that 

is just as the position would have been determined by discussions within a 

single-party Government in which people might have different views 

about where precisely the balance should be struck.535 

For Lord Howard, the accommodation between security and civil liberty that occurred as 

a result of coalition government was not too different from the same compromises that 

have to be achieved within governing majority parties. Lord Carlile, a long-time 

supporter of control orders, agreed with this statement, but called the Bill the ‘sufficient 

lowest common multiple’.536 When later pressed as to how this compromise was any 

different than the various compromises the previous government had made with the 

judiciary, and also with their own back benches, he responded: 

A coalition is a quite different structure from the other Governments we 

have had, certainly in my political life. There is a level of intense 

negotiation that takes place between Ministers within the coalition. All I 

said earlier was that I am aware of extremely intensive negotiation 

between various parts of the coalition on what should appear in the 
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counter-terrorism review... The compromises were a necessary part of 

obtaining an agreement in the coalition. There is nothing wrong with that, 

but it is a factual observation one has to take into account in considering 

the Bill. It has not been produced by the Law Commission; it has been 

produced by the coalition, and that is a different process.537 

Lord Carlile, Lord Howard and the critics above all make arguments that speak to how 

country’s government type impacts the substance of the measures it develops and 

implements.538 This is because the process that produces them is different and because 

decision-makers responsible for carrying out these functions do so within the confines of 

the coalition.  

 That being said, accepting this fact does not entail foregoing proper scrutiny of 

the measures. Rather, it simply entails recognizing and being cognizant of the fact that in 

certain countries where there isn’t a clear majority government, the process whereby the 

government develops and amends legislation like TPIMs will be different. As Stephen 

Phillips states:  

‘We cannot, of course, escape the fact that we are all members of political 

parties. However, the Bill’s subject matter is important, and in striking the 

right balance, we are really concerned with the substance of the measures 

that should be put in place to deal appropriately with the small number of 

individuals who must, unfortunately, be controlled’.539  

A majority of those debating the Bill agreed, and clause 1 remained without amendment. 

While the substance of the amendments in the TPIMs regime is discussed in the pages 

that follow, it is important to note the process whereby this new Bill came to be. The 

Canadian minority government, and the instability inherent in it, frequently undermined 

reviews of, and changes to, security certificates and the wider anti-terrorism framework. 
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In its early stages, the UK coalition government appeared to be more stable and able to 

reach compromises. The fact that reform of control orders was in the manifesto of 

Conserative and Liberal parties before either had any notion of a coalition undoubtedly 

made this easier. Nonetheless, the government successfully engaged in the review that it 

set out in its coalition programme and created what it believed was a more liberal regime 

with the TPIMs Act 2011.  

The Role of Parliamentary Committees within the UK’s Domestic Political Structure 

In comparison to Canada, the Parliamentary committee review mechanisms pertaining to 

national security within the UK are extensive. The Joint Committee on Human Rights 

(JCHR) ‘acts as a kind of buckler of the system in scrutinising compliance, questioning 

Ministers and reporting to Parliament.540 It should not be forgotten that there is no 

parallel to the Independent Reviewer in the Canadian political structure, which means 

that there is no person like Lord Carlile (or now, David Anderson, QC) who could make 

up for the glaring lack of regular mechanisms for Parliamentary oversight of counter-

terrorism measures. Up until the passage of the TPIMs Bill, both the JCHR and 

Independent Reviewer engaged in annual review of control orders, which provided for 

‘an opportunity for frequent Parliamentary scrutiny of the continuing necessity and 

justification for the powers in the light of the evidence of how the powers are being used 

in practice and any problems to which they are giving rise’.541 The JCHR reported in 

detail on each of the six renewals of the control order regime, as did Lord Carlile in his 

capacity as Independent Reviewer. This section illustrates that the UK’s anti-terrorism 

reviews have pointed to views of international organizations, but they have also 
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referenced the views of other domestic committees or reviews, made the case for 

maintaining domestic scrutiny mechanisms and, finally, made targeted recommendations 

for change that have been discussed in the committee debates on TPIMs.  

 The JCHR’s reports, like those of the aforementioned Canadian ad hoc 

committees have, on occasion, referred to the views of international organizations. Most 

recently, the JCHR endorsed the view of the UN Special Rapporteur on the protection of 

human rights and fundamental freedoms while countering terrorism, when it criticized 

the Government for refusing to subject the TPIM measures to ‘annual review and renewal 

like the control order regime it replaces’.542 The Special Rapporteur, Martin Scheinin, 

had observed that, ‘Regular review and the use of sunset clauses are best practices 

helping to ensure that special powers relating to the countering of terrorism are effective 

and continue to be required, and to help avoid the ‘normalisation’ or de facto permanent 

existence of extraordinary measures’.543 The JCHR reiterated its view that TPIMs are an 

extraordinary departure from principles of due process, and stated that it supported 

amendments that would place a requirement of annual review and renewal in the TPIMs 

Bill.544 On other occasions, the JCHR has published written evidence to demonstrate that 

the government’s counter-terrorism polices have attracted criticism from the UN 

Committee Against Torture and the Eminent Jurists Panel on Counter-Terrorism and 

Human Rights.545 Cortell and Davis note that ‘even if an international rule is 

institutionalized in a domestic law, its activation is still contingent on the actions of 
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government officials and… these preferences are mediated by the domestic structural 

conditions that prevail during the policy debate.’546 As such, despite the views espoused 

by the international organizations above pertaining to annual review, the debate around 

the practise in the UK is mediated by the structural conditions of those government 

officials tasked with deciding on its continuation.  

  Parliamentary committees can suggest improvements to counter-terrorism 

measures that reinforce the recommendations of other domestic committees or reviewers. 

The JCHR has stated that it shares Lord Macdonald’s concerns about TPIMs not going 

far enough to bring the restrictions back into the domain of criminal due process, adding 

that, ‘As the Bill currently stands, it is clear that the overriding purpose of its provisions 

is prevention, not investigation and prosecution.547 It also echoed the skepticism of Lord 

Carlile in designating TPIMs as an investigative measure because ‘the investigation is 

over by the time the control order is made’.548 Finally, the JCHR went so far as to 

propose an alternative to TPIMs which is ‘designed to give effect to Lord Macdonald’s 

alternative model’.549 Here the JCHR in effect expressed its support for a solution put 

forward by a domestic actor, by supporting the recommendation of Macdonald’s counter-

terrorism review, itself an element of the UK’s political structure. Moreover, the JCHR 

supported its view that TPIMs are serious interferences with a number of rights, and that 

the imposition of such restrictions on individuals can only ever be justified if they are the 

product of robust due process, by pointing to the fact that this view is also shared by the 
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House of Lords Constitution Committee.550 Finally, the JCHR has published additional 

written evidence submitted by the Equality and Human rights Commission pertaining to 

the link between TPIMs and Closed Material Proceedings (CMPs) being discussed in the 

Green Paper. 551 

 Parliamentary committees can also make the case for additional scrutiny 

mechanisms, or the continuation of existing mechanisms. Whereas the House and Senate 

reports in Canada made the case for additional Parliamentary scrutiny mechanisms that 

could engage in annual review, the JCHR made a strong case for it to continue its practise 

of annual renewal that had occurred under the control order regime: 

The control orders regime was renewed every year for six years. 

Notwithstanding the fact that renewal was agreed to on each occasion, this 

was a very important safeguard. On each of these occasions we and our 

predecessor Committee reported in detail on the renewal and Parliament 

had a full debate about the need for renewal, informed by the reports both 

of this Committee and the Government’s reviewer of terrorism legislation 

who also reported annually on the operation of the regime. We remain 

disappointed by the Government’s reluctance to expose its proposed 

replacement regime to the rigours of formal and regular post-legislative 

scrutiny which annual renewal entails. Although the TPIMs regime is less 

severe than the control orders regime, it remains an extraordinary 

departure from the ordinary principles of criminal due process, as Lord 

Macdonald’s report makes clear. We recommend that the Bill be amended 

to require annual renewal, and so ensure that there is an annual opportunity 

for Parliament to scrutinise and debate the continued necessity for such 

exceptional measures and the way in which they are working in 

practice.552 
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Here the JCHR is campaigning for the continuation of what it believes to be a crucial 

domestic scrutiny mechanism. Given the Canadian experience, it is not surprising that the 

JCHR would want to maintain this annual review power. The JCHR quoted Baroness 

Neville-Jones as saying that, ‘We will put this legislation in place and it will then be in 

place... We believe that the regime we are putting in place is a good framework that 

ought to be able to operate on a stable basis indefinitely’.553 There were similar 

pronouncements made by Canadian MPs in this chapter’s first section. They argued that 

reviews of anti-terrorism mechanisms, which still haven’t taken place, would occur 

because the issues associated with the measures were sufficiently serious that 

Parliamentarians would take up review on their own accord. The JCHR is rightly 

skeptical of such claims, which is why they have recommended amendments to the 

TPIMs regime on several occasions to provide for annual review.554  

 Parliamentary committees can also make targeted recommendations for 

amendments that may be taken up in public bill committee debates. Aside from those 

noted above pertaining to annual review, the JCHR has consistently tabled a number of 

targeted recommendations for amendments to the control order and TPIMs regimes. 

These have almost always included recommendations pertaining to the priority of 

prosecution, including receiving assurances from the DPP (or relevant prosecuting 

authority) that they are satisfied that a criminal investigation into the individual’s 

involvement in terrorism-related activity is justified, and that none of the control orders 

or TPIMs imposed on that individual will impede the investigation.555 The 
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recommendation that the TPIMs Bill be amended to require the Secretary of State, at the 

outset, to provide the individual with sufficient information about the allegations against 

him has also been consistently argued for by the JCHR.556 The same is true for 

recommendations pertaining to the special advocate’s ability to communicate with the 

individual whose interests they represent after having seen the closed material.557 Finally, 

in its most recent report, the JCHR recommended that the standard of proof for the 

imposition of a TPIM – which had been raised in the TPIMs bill to reasonable belief 

from the reasonable suspicion standard in control orders – should be raised to the balance 

of probabilities standard used in civil proceedings.558 

 The TPIMs Bill was debated from May 23rd, 2011 until it received Royal Assent 

on December 14th, 2011 and, as such, there is a wealth of Hansard debate pertaining to its 

provisions. Also, given the more extensive and robust nature of Parliamentary oversight 

and review mechanisms in the UK, there was much more extensive discussion of the 

findings of these mechanisms in the Hansard than there was in Canada. The JCHR and its 

recommendations were most often discussed in the context of the debate on annual 

review. Specifically noting recommendation seven of the JCHR’s 8th report, Shabana 

Mahmood supported an amendment to insert annual review, arguing that Parliament 

renewing the powers each year had an important symbolic value.559 Lord Judd also noted 

that just because the new regime is less severe than control orders, there still ‘should be a 

provision for Parliament to scrutinise annually the continued need for such exceptional 
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measures and to evaluate how they work in practice’.560 Lord Pannick, who moved the 

amendment for annual review, reminded members that it had the support of the JCHR, 

and went on to argue that annual review was crucial to keep government disciplined in its 

explaining of the necessity of the measures to Parliament and to the public.561 Despite 

this strong support, there were a number of members that followed Lord Carlile’s view 

that the annual renewal process had been ‘a bit of a fiction’.562 Lord Carlile’s suggestions 

that the annual debates had been tokenistic, and that ‘Parliament should have the courage 

of its convictions and decide whether it wants a regime like this or not’,563 were 

ultimately taken up by several members who voted to defeat the amendment pertaining to 

annual review in an incredibly close vote (168 to 165).564  Further to Cortell and Davis’ 

point, this vote may have had a different outcome if the role of Independent Reviewer, 

who carried strong persuasive force during these debates, did not exist.   

 The JCHR and Lord Macdonald’s recommendations pertaining to the priority of 

prosecution were often commonly discussed in tandem during the debates on the TPIMs 

Bill. Lord Judd goes so far as to specifically summarize the points made by both the 

JCHR and Lord Macdonald: 
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It may be helpful for the House to hear the specific response on this Bill to 

some of the observations that the committee makes. I shall try to 

summarise them. Why is there not an even stronger emphasis on bringing 

proposed restrictions back into the domain of criminal due process? The 

noble Lord, Lord Macdonald, spoke strongly on this. Why is there not a 

precondition in the Bill that when restrictions are being imposed on an 

individual, the DPP or equivalent must be satisfied that a criminal 

investigation into that individual's involvement in terrorist-related activity 

is justified and that none of the specified terrorism and investigation 

measures to be imposed on the individual will impede a criminal 

investigation?565 

This is only one example of several statements of support for the JCHR and Lord 

Macdonald’s recommendations pertaining to the priority of prosecution. However, 

several opponents of these recommendations once again used Lord Carlile’s comments to 

argue against the amendments. Keir Starmer noted that Lord Carlile had testified in his 

last report that no control order had been made where a prosecution for a terrorism 

offence would have been possible.566 Mr. Gerry Sutcliffe argued against some kind of 

system of police bail, noting that Lord Carlile and the police have argued that the balance 

should remain with the security services.567 Ultimately, the TPIMs Bill has passed 

without any explicit provisions linking the measures to ongoing criminal prosecution or 

anything resembling Lord Macdonald’s or the JCHR’s alternative method.568 Again, the 

presence of an Independent Reviewer in the UK political structure had a crucial influence 

on how amendments to the TPIMs bill were debated. 

 The JCHR’s recommendations pertaining to closed material were also noted in 

the TPIMs debates. Lord Judd argued that:  
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Surely, where secret evidence is relied on, there should be a provision in 

the Bill both for a statutory obligation that the Secretary of State give 

reasons for imposing the restrictions and for special advocates to take 

instructions from those whom they represent after having seen the closed 

material where the judge permits this. Why is this not in the Bill?569  

Lord Pannick, who put forward amendments 38 and 49 to give effect to the JCHR’s 

recommendations on disclosure of closed material and the ability of special advocates to 

communicate after having received closed material, noted specific paragraphs and lines 

of the JCHR’s reports during his speech.570 He was especially concerned that the SSHD v 

AF No 3571 disclosure principle had not been explicitly stated in the Bill, which he 

believed would lead to further expensive litigation.572 In response, Lord Henley argued 

that respect for the AF obligations was found in the Explanatory Notes, and that the need 

to put them on the face of the Bill was not necessary because ‘the right to a fair trial of 

individuals subject to a TPIM notice is already fully protected by the provisions 

contained in the TPIMs Bill and the application of existing case law’.573 In this instance, 

Lord Carlile’s views were not noted, but the amendments that followed the JCHR’s 

recommendations pertaining to closed material were still defeated and there remains no 

explicit recognition of the AF disclosure obligations in the TPIMs regime.574 
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Conclusion: Judging the Tangible Impact of UK Parliamentary Oversight – Should 

annual renewal and review of TPIMs have continued? 

There have been a number of changes to the control order regime in the new TPIMs 

legislation that should be viewed as positive, especially the ending of controversial 

relocation, but also including the changing of the burden of proof to reasonable belief 

from reasonable suspicion, and the two-year time limit on the imposition of a TPIM. 

Moreover, Lord Dubs has noted that the restrictions that can be imposed are less serious 

than those which were available under control orders.575 That being said, many of the 

aspects of control orders that caused the most fundamental concern still remain. The 

measures are still outside of the remit of normal criminal due process, and issues still 

remain pertaining to disclosure and the usage of closed material. Furthermore, the annual 

renewal requirement and review engaged in by the JCHR no longer remains. This section 

has showed that these were all issues areas that the JCHR argued needed to be addressed 

in amendments to the TPIMs bill, to no avail. With that being said, it is hard to argue that 

the JCHR has had significant tangible impact on the outcomes of the TPIMs legislation. 

By contrast, the views of the Independent Reviewer, Lord Carlile, have indeed carried 

great weight. This is perhaps unsurprising, given that he ‘has carried out 10 reviews. He 

has examined every control order in detail. He has seen the intelligence and talked to the 

agencies’.576 Given his experience and access to information, his viewpoints have carried 

significant weight in the discussion around the amendment and implementation of 

TPIMs. It is not unreasonable to argue that if Lord Carlile’s position of Independent 

Reviewer did not exist within the UK’s political structure, the opinions of the JCHR 
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would not have been  countered as easily and may have carried greater weight in the 

debates on the amendments to TPIMs.  

 Despite similar arguments on both sides of the debate for annual renewal and 

review in the UK and Canada, the key difference is the comparative lack of review 

mechanisms in the latter country compared to the wealth of review mechanisms in the 

former. It is far easier to suggest that Canada needs additional mechanisms for 

Parliamentary scrutiny of security certificates and other anti-terrorism mechanisms 

because, quite frankly, few exist within its political structure. Analysis in this chapter has 

shown that the recommendations of the JCHR, whilst acknowledged in public Bill 

committee debates, have not had a tangible impact on most of the substance of the final 

TPIMs legislation. Moreover, it has also shown that the Independent Reviewer played a 

crucial role in informing this debate. The presence of this additional scrutiny mechanism 

makes the case for foregoing annual renewal, which many thought was an important 

symbolic, yet tokenistic exercise, that much stronger. With that being said, this chapter 

has outlined a number of concerns that the JCHR and its advocates have with many of the 

elements that still remain within the TPIMs legislation. It is likely that these elements, 

especially the lack of any real change to provisions dealing with closed material, may 

soon give rise to another challenge to the constitutionality of the TPIMs regime. The 

Canadian experience has shown that it is best to have what Roach calls a considered 

‘bank’ of knowledge577 if, and when, a court imposes a deadline for amendments to 

legislation. While the UK is certainly not lacking in this area, given the various scrutiny 

mechanisms applicable to TPIMs that still remain, it will be interesting to follow how, 

and to what extent, the loss of the annual renewal and review mechanism will impact the 

future evolution of TPIMs, especially if the coalition government in the UK starts to 

                                                           
577 Kent Roach, Senate Special Committee on the Anti-Terrorism Act, March 5th, 2008 
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exhibit the instability that was characteristic of Canada’s minority government for most 

of the past decade.   

Conclusion 

This analyses in this chapter have provided for clear answers to the two research 

questions: 1) Has the existence of minority (or coalition) governments had an impact on 

domestic counter-terrorism legislation? and; 2) How, and to what extent, have systems 

for parliamentary review and oversight of counter-terrorism measures had an impact on 

domestic counter-terrorism legislation? In response to the first question, it was argued 

that the instability of Canada’s minority government resulted in the stalling of anti-

terrorism reviews, the lack of a much needed domestic national security scrutiny 

mechanism and, at least partially, the rushed consideration of amendments to the security 

certificate regime. The current security certificate regime may have looked very different 

if none of these things had taken place. Similarly, the process behind the drafting, tabling 

and passing of TPIMs could have been different in a majority government that did not 

require any kind of compromise. In regards to the second question, it was argued that 

systems for parliamentary review and oversight of counter-terrorism measures often 

reinforced the recommendations of other domestic committees or inquiries, made the 

case for additional domestic scrutiny mechanisms and make targeted recommendations 

for amendments that were taken up in public Bill committee debates. Nonetheless, 

analysis of domestic scrutiny mechanisms in Canada revealed that these mechanisms had 

very little influence on the evolution of security certificates, likely because the few 

mechanisms that exist have no regular mandate, and because the previous government 

type precluded their proper consideration of amendments to security certificates. By 

contrast, the UK has a wealth of Parliamentary scrutiny mechanisms, although the views 

of the Independent Reviewer seemed to carry more weight than those of the JCHR. As a 
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result, it is reasonable to argue that the discussion around, and vote regarding, annual 

renewal was very different than it might have been had the Independent Reviewer not 

been a part of the country’s domestic political structure. Similarly, it is fair to argue that 

several other debates on amendments recommended to the TPIMs bill by the JCHR were 

swayed by the views of the Independent Reviewer. As such, analysing the oversight 

mechanisms of both countries usefully demonstrated that whilst domestic scrutiny 

mechanisms note the views of international organizations, the domestic political structure 

under which decision-makers operate has an influence on how, and in what ways, bills 

are scrutinized, debated and amended.  
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CHAPTER FIVE: CANADA AND THE UNITED KINGDOM’S 

LEGAL CULTURE 

 

It has been argued that rhetoric about rights takes a different tone in different legal 

cultures because the histories and traditions of the countries being analyzed have 

produced ‘different conceptions about the right and the role of fundamental rights’.578 

Judicial decisions can contain reasoned statements pertaining to the judiciary’s role in 

constitutional democracies, and can illustrate the prevalence of concepts such as the 

separation of powers and judicial deference within a country’s legal culture.579 While this 

thesis has previously analyzed judicial decisions specifically in regards to control orders 

(now TPIMs) and security certificates, this chapter analyzes key decisions pertaining to 

the wider use of secret evidence in criminal prosecutions and civil litigation, in order to 

make observations about differences in the legal culture between Canada and the UK in 

the wider national security realm. In doing so, it provides a useful basis of comparison for 

chapter six’s analysis of political culture, which will focus on the decisions and 

statements of politicians, the mainstream media, and the wider public with regard to 

human rights instruments and the courts charged with upholding them. The idea that 

judges should defer to the executive because they are unelected and, thus, cannot claim to 

have the same accountability and legitimacy as elected members of parliament (‘the 

institutional legitimacy claim’) and the idea that judges should defer because they don’t 

have the same competence, expertise or access to information that the government does 

                                                           
578 Liora Lazarus, Contrasting Prisoner’s Rights: A Comparative Examination of Germany and England  

     (Oxford University   Press,2004) 16 [hereinafter “Lazarus”] 16 

 
579 Academic literature on the nature of, and issues surrounding, the concepts of separation of powers,  

      judicial deference and legal culture were discussed extensively in the thesis’ literature review. More    

      recently, David Nelken and other contributors have expressed a variety of opinions on the “uses and    

      usefulness” of   the concept of legal culture, see: David Nelken, ‘Using Legal Culture: Purposes and  

      Problems’ in Nelken D (ed), Using  Legal Culture (London: Wildy, Simmons and Hill 2012) 1-51  

      [hereinafter “Nelken Using Legal Culture”] 
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(‘the institutional competence claim’) were both discussed in the literature review 

above.580 Opinions vary widely about the role of the courts and the proper exercise of this 

deference. Hunt argues that English courts should adopt a ‘due deference’ approach, 

‘premised on the assumption that power in our Constitution is shared amongst the various 

actors rather than to be parcelled out according to some inflexible and outdated idea of 

the separation of powers and co-existing supremacies’.581 Dyzenhaus envisions a ‘culture 

of justification’, wherein Parliament should be ‘required to earn judicial deference from 

the courts on human rights questions’.582 This chapter analyzes decisions in the wider 

national security realms of both countries in order to discern if, and to what extent, these 

concepts are evident in judicial decision-making with a view to answering the following 

research question: How, and to what extent, do the judiciaries of Canada and the UK 

express deference to the executive in national security cases? 

 Moreover, this chapter begins to analyze if a ‘rights culture’ can be said to be a 

part of the legal culture in the two countries. As Zedner notes, it is difficult to analyze 

whether such a culture has emerged without taking into account ‘surrounding attitudes, 

political climate and political receptivity’.583 Whilst analysis that takes into account these 

political factors will be undertaken in Chapter Six, this chapter’s analysis of judicial 

decisions in the wider national security realm can, in combination with judicial decisions 

analyzed in the previous chapters, be used to analyze whether a ‘rights culture’ is part of 

                                                           
580Aileen Kavanagh, ‘Judging the Judges under the Human Rights Act: Deference, Disillusionment and the  

    War on Terror’ [2009] PL 287, 304 [hereinafter “Kavanagh”]; Jeff A. King, ‘Institutional Approaches to  

    Judicial Restraint’ (2008) 28 Oxford Journal of Legal Studies 409 [hereinafter “King”]  

 
581 Murray Hunt, ‘Sovereignty's Blight: Why Contemporary Public Law Needs the Concept of 'Due  

     Deference'’ in Nicholas Bamforth and Peter Leyland (eds), Public Law in a Multi-Layered Constitution  

     (Hart Publishing 2003) 370 [hereinafter “Hunt”] 

 
582 David Dyzenhaus, The Constitution of Law: Legality in a Time of Emergency (Cambridge University  

     Press 2006) 153 [hereinafter “Dyzenhaus”] 

 
583 Lucia Zedner, ‘Securing Liberty in the Face of Terror: Reflections from Criminal Justice’ (2005) 32  

     Journal of Law and Society 507, 519 [hereinafter “Zedner”]  
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the legal culture in the two countries. While Dyzenhaus argues that the HRA gave 

concrete institutional expression to a culture that was already developing,584 Feldman 

notes that: 

No one body can establish a human rights culture. It demands the 

interaction of systems and institutions to achieve and maintain the delicate 

and unstable equilibrium between interests and values on which respect for 

human rights depends, making them part of the decision-making process 

in their different spheres and functions.585  

As such, the analysis in this chapter seeks to answer the research question: To what extent 

can judicial decisions in national security cases be argued to indicate a human rights 

culture in the two jurisdictions? This analysis of how, and to what extent, judicial 

decision-making in Canada and the UK can be said to be indicative of the existence of a 

rights culture will prove additionally useful when this thesis turns its focus to the political 

sphere in Chapter six.  

Section One: Judicial Decisions Pertaining to the Wider Use of Secret 

Evidence in Canada 

As is the case in the UK analysis in the next section, the case law pertaining to the wider 

use of secret evidence in the Canada illustrates judicial reasoning pertaining to the 

appropriate role of the courts and their relationship with Parliament and the Executive 

within the separation of powers. This reasoning is analyzed in relation to the decisions in 

Ahmad586, Almalki587 and Khadr.588 Similar to the cases in the UK analysis, these cases 

                                                           
584 Dyzenhaus, 145 

 
585 David Feldman, ‘The Internationalization of Public Law and Its Impact on the United Kingdom’ in  

     Jowell J and Oliver D (eds), The Changing Constitution (6th edn, Oxford University Press 2007) 114-5 

 
586 R. v. Ahmad  [2011] 1 S.C.R. 110 [hereinafter “Ahmad”] 

 
587 Canada v. Almalki, [2010] FC 1106 refers to the main Federal Court decision [hereinafter “Almalki”]  

     The Federal Court of Appeal decision will also be discussed: Canada v. Almalki [2011] FCA 199  

     [hereinafter “Almalki FCA”] 

 
588 Canada (Prime Minister) v. Khadr [2010] 1 SCR 44 [hereinafter “Khadr SC”] 
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arise from the tension between national security confidentiality of potentially damaging 

information and the public interest in disclosure and open justice (in Ahmad and Almalki), 

as well as the tension between the Court performing its role in upholding Charter rights 

whilst respecting the Crown prerogative over foreign relations (Khadr).  There is 

obviously no parallel in Canada to the interaction that occurs between the ECtHR and UK 

domestic courts under the ECHR and HRA. As such, the analysis of the Canadian case 

law will focus on judicial reasoning about the complex balancing that occurs in the wider 

national security realm between upholding Charter values, such as the right to a fair trial 

and to make full answer and defence, and the Crown prerogative over foreign affairs and 

national security. It will illuminate judicial decision-making pertaining to where this 

balance lies and, in doing so, will allow for an analysis of Canada’s legal culture that will 

prove useful for comparison when analytical focus turns to political culture in Chapter 

six.  

 In Ahmad, the Supreme Court of Canada heard an appeal from the Ontario 

Superior Court of Justice pertaining to the validity of the section 38 scheme of the 

Canada Evidence Act (CEA),589 which grants jurisdiction to the Federal Court to 

determine questions of disclosure of information pertaining to international relations, 

national defence or national security. The Supreme Court had to decide if the exclusive 

jurisdiction of the Federal Court to make national security determinations under section 

38 violated the inherent jurisdiction of the provincial superior courts, or the section 7 

rights of the accused to a fair trial. The case concerned a group of 18 people who were 

arrested in June 2006 on the suspicion that they were plotting terrorist attacks, also 

known as the ‘Toronto 18’. The Superior Court judge had found that the section 38 

scheme was unconstitutional insofar as it violated section 96 of the Constitution Act by 

                                                           
589 Canada Evidence Act, R.S.C., 1985, C-5 
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conferring the responsibility to rule on non-disclosure claims exclusively to the Federal 

Court.590 Dawson J. also found that s. 38 of the CEA violated section 7 because it 

violated the accused’s right to a fair trial and could not be justified under section 1 of the 

Charter (minimal impairment test) because allowing trial judges to make non-disclosure 

decisions would be less of an impairment. The Supreme Court disagreed and held the 

section 38 CEA scheme to be constitutional.  

 In its reasons, the Supreme Court began by noting the delicate balance between 

safeguarding national security and protecting fair trial rights that these cases require, 

stating that, ‘Parliament has recognized that on occasion it may become necessary to 

choose between these objectives, but has laid out an elaborate framework to attempt, 

where possible, to reconcile them’.591 In disposing of the claim that section 38 was 

unconstitutional because it gave the Federal Court exclusive jurisdiction over non-

disclosure claims, the Court engaged in a lengthy historical analysis into the role of the 

courts at the time of Confederation.592 The Court noted that, ‘In 1867, Crown claims to 

refuse disclosure of potentially injurious or sensitive information were generally 

considered by superior courts in Canada to be a matter of unreviewable executive 

prerogative.’593 Here, the Court upheld the section 38 CEA scheme not out of some 

substantial deference, but rather by engaging in a historical analysis back to a time when 

that substantial deference existed. The Court’s disposal of the section 7 claim was slightly 

                                                           
590 R. v. Ahmad, [2009] O.J. No. 6156 

 
591 Ahmad, para. 1 

 
592 Ibid.This was the test developed in Re Residential Tenancies Act, 1979, whereby the Court engages in a  

     ‘historical inquiry into whether the power or jurisdiction conforms to the power or jurisdiction exercised  

     by superior, district our county courts at the time of Confederation’ and ‘if the power in question does  

     not conform to one exercised by a superior court in 1867, the inquiry ends’ at para. 59 

 
593 Ibid, para. 60 
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more complex, as it looked specifically into Parliament’s intent in creation of the section 

38 scheme.594 Ultimately, the fact that the trial judge would have at their disposal a power 

to stay the proceedings under section 38.14 if they were concerned about the fairness of 

the trial led the Court to find that section 7 was not violated, despite some reservations.595 

The consequence of this ruling is that trial judges will be faced with ending proceedings 

in what could potentially be high-profile terrorism cases but, as the Court notes, ‘It will 

ultimately be for Parliament to determine with the benefit of experience whether the 

wisdom of the bifurcated scheme should be reconsidered’.596 The Court here has stated 

that it is limited to ruling on the overall fairness of the proceedings, but has also not 

refrained from suggesting proper consideration of the wisdom of the CEA scheme in 

Parliament. 

 Almalki was a case before the Federal Court arising out of a civil claim for 

damages pursuant to claims of torture or complicity in torture brought by Abdullah 

Almalki, Amhad Abou-Elmaati and Muayyed Nurredin, all of whom alleged that their 

Charter rights were violated when they were detained and tortured in Syria and Egypt. 

The Government disclosed to the respondents’ counsel approximately 500 documents, of 

which 290 were in redacted form. The respondents moved in the Superior Court for an 

action requiring production of the documents without redaction and, as such, the matter 

                                                           
594 Ibid, para. 68: The Court references an exchange between members of the Special Senate Committee on   

      the subject Matter of Bill C-36 which, among other things, made consequential amendments to the  

      CEA. During the exchange, Mr. Piragoff states that, ‘We are balancing the interests of the state to  

      protect information and the interests of the accused to have a fair trial, which is protected by the  

      Charter. There may be situations where both of those cannot be reconciled and it then becomes a  

      question of whether the prosecution of the individual or the protection of the information is more  

      important in a particular situation’ 

 
595 Ibid, at para. 68: ‘When it enacted s. 38 of the CEA, Parliament was aware that limiting the trial judge’s  

      power to order disclosure may lead to the imposition of a more drastic remedy than might otherwise be  

      justified. In s. 38.14, Parliament chose to live with that possibility by explicitly contemplating in such   

      circumstances a stay of proceedings’ 

 
596 Ibid, para. 80 
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was referred to the Federal Court. In his judgment on the disclosure of the material, 

Justice Mosley engaged in Ribic597 analysis. The Ribic analysis is a three part test that: (1) 

considers the relevance of the material to the underlying proceeding; (2) considers 

whether its disclosure would be injurious to national security, international relations or 

national defence and; (3) whether the public interest in disclosure is outweighed by the 

public interest in non-disclosure. Whilst engaging in this analysis, Mosley noted that he 

must ‘give considerable weight to the Attorney General’s submission on the injury that 

would be caused by disclosure, given the access that office has to special information and 

expertise’.598 At first glance, this viewpoint appears to be indicative of the institutional 

competence claim, but Mosley makes clear that he does not owe the Government 

substantial deference when he notes that ‘mere assertions of injury’ will be insufficient, 

and states that, ‘The judge must be satisfied that executive opinions as to potential injury 

have a factual basis which has been established by evidence’.599 

 While acknowledging the Attorney General’s specific expertise in determining 

injury that could result from disclosure, Mosley also noted that several questions arise 

during this exercise, including: ‘How much deference is appropriate? How does 

deference apply in a practical sense to a particular item of information? Does the nature 

of the underlying proceedings make a difference?’600 These questions are indicative of 

Dyzenhaus’ culture of justification, whereby Mosley expects the Government to earn his 

deference by providing reasoned answers to questions of importance. It is clear that 

                                                           
597 Ribic v. Canada (Attorney General) [2005] 1 FCR 33 [hereinafter “Ribic”]. This case has been applied  

     in a number of cases in which Federal Court judges decide whether to make an order pursuant to section   

     38.06 of the CEA, including Khadr  

 
598 Almalki, para. 70 

 
599 Ibid 

 
600 Ibid, para. 90 
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Mosley was not simply satisfied by the Attorney General’s claims, as he noted that 

unnecessarily broad claims advanced at the beginning of the process were evidenced by 

the fact that the Attorney General lifted or removed redactions in 92 documents.601 In 

conclusion, Mosley stated that although he believed the Attorney General had taken his 

task seriously, ‘The process takes far too long, resulting in the frustrations expressed by 

the respondents and by the courts and public inquiries that must deal with these 

questions’.602 As such, he ordered the production of a number of the documents, a full 

summary of which is available in Annex A of his decision. Minutes after the decision, the 

Government appealed to the Federal Court of Appeal, which disagreed with Mosley’s 

judgment, arguing that he had improperly weighed the potential injury that could result 

from disclosure of the information. 

 In Almalki FCA, the Federal Court of Appeal allowed the Government’s appeal in 

regards to the disclosed material. In a very short judgment, the Federal Court of Appeal 

found that Mosley ‘discounted the evidence of injury or did not give it the weight that it 

deserved’ and, in doing so, ‘committed palpable and overriding errors’.603 Interestingly, 

despite the deferential judgment given towards the disclosure decision, the Federal Court 

of Appeal dismissed the Government’s argument that Mosley had made an error by not 

applying an informer privilege to CSIS human sources, stating that ‘to accede to the 

                                                           
601 Ibid, para. 108 

 
602 Ibid, para. 111 

 
603 Almalki FCA, para.  37. The entire judgment was only 38 paragraphs long, and only the last two                

    pertained to Mosley’s disclosure decisions: [37] We are satisfied that the Judge in his application of the  

    Ribic test either discounted the evidence of injury or did not give it the weight that it deserved. It could  

    also be that at the same time he gave undue weight to the respondent’s claim of prejudice. This led him  

    in the balancing test to give undue weight to the public interest in disclosure of the information. In turn,  

    this is reflected in some of the summaries of the information where injury is not minimized as mandated  

    by the Act. In so doing, he committed palpable and overriding errors. [38] For these reasons, I would  

    allow the appeal, set aside the Judge’s disclosure order and Annex “A” relating to the impugned 

    documents and issue a confidential order implementing the changes necessary to these documents to  

    prevent and minimize injury to international relations, national security and national defence. 
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Crown’s demand that the informer privilege be extended to CSIS human sources would 

run counter to section 38 of the Act and the express will of Parliament’.604 According to 

the Court: 

The creation of a new privilege entails legal, political, social and economic 

impacts. I have been involved in law reform long enough to know that 

policies of the kind, precisely because of their serious diverse impacts, 

require extensive consultations and public debate. They need to be enacted 

by persons accountable to the people who will have to live with such 

policies. Not only is this Court ill-equipped to assess the appropriateness 

of extending to CSIS human sources the informer privilege, I think it 

would be usurping Parliament’s function if it were to do so and defeat 

Parliament’s intent expressed in section 38 of the Act that there be a 

balancing of the interests regarding the information, including that relating 

to the identity of the source.605 

The Court’s reasoning here is very similar to that of the Supreme Court in Al-Rawi,606 

where the Court was extremely cautious about ordering a process without informed 

debate and consultation in Parliament. Again, Hunt’s concept of due deference is 

applicable here, as the Federal Court of Appeal is not surrendering part of its 

responsibility but is referring an important policy decision back to the realm in which it 

considers it is most appropriate for it to be debated. That said, the Court of Appeal’s 

decision on the disclosure illustrates that the highest court in Canada to rule on the matter 

was willing adopt a substantially deferential stance, with very little indication in their 

reasons as to why. Almalki’s civil suit continues, but without the benefit of recourse to an 

appeal for additional disclosure.607 

                                                           
604 Ibid, para. 30 

 
605 Ibid 

 
606 Discussed along with other UK case law in the wider national security realm in the next section 

 
607 The Supreme Court refused leave to hear Almalki’s appeal from the Federal Court decision, without   

      giving any reasons. This is not unusual practise in Canada, as there is a Convention whereby the Court  

      never explains why it grants or refuses leave to appeal in any particular case. It is generally thought that  

      the Court will not hear appeals from cases in which there was a unanimous judgment, or in cases that do  

      not pertain to a significant point of law 
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 Mr. Khadr was a Canadian who had been detained at Guantanamo Bay from 2002 

facing murder and terrorism-related charges after being taken prisoner when he was 

fifteen years old. While there, Canadian officials, including CSIS agents, interviewed him 

in the absence of his counsel and shared the product of the interviews with US authorities. 

Once formal charges were laid against him in the US, Khadr sought disclosure of all 

documents relevant to his charges, including the interviews, and was granted the 

disclosure of unredacted copies of all relevant documents by the Federal Court of Appeal 

under section 38 of the CEA.608 This is in stark contrast to Almalki FCA above, where the 

Federal Court of Appeal was deferential to the Government’s non-disclosure claims, but 

is perhaps somewhat analogous to the Binyam Mohamed609 case. Like Binyam Mohamed, 

Khadr was facing serious charges in the United States that could lead to life terms of 

imprisonment and severe restrictions on his liberty. It was also clear that Canadian 

officials had violated his section 7 Charter rights by interrogating him absent counsel, 

which raised a justiciable Charter issue.610 The Federal Court of Appeal found that Khadr 

had made a case showing a substantial risk of not being able to present a full answer and 

defence to the charges he faced in the US if he were denied access to the relevant 

information.611 As such, it appears as though Khadr’s FCA case and Binyam Mohamed 

can be distinguished from Almalki and even Tariq in the sense that less deference was 

shown to the Government’s claims in respect of the former men because of the serious 

restrictions of liberty they were to face if convicted, the rights abuses they had suffered, 

                                                           
608 Khadr v. Canada (Minister of Justice) [2007] FCA 182 [hereainafter “Khadr FCA”] 

 
609 Discussed below at 178-182 

 
610 Khadr FCA, para. 1  

 
611 Ibid, para. 3 
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and the further impediments to their right to a fair trial that would be suffered in the event 

of non-disclosure.  

 After the Supreme Court of Canada upheld the disclosure decision of the Federal 

Court of Appeal,612 the Canadian Government disclosed to Khadr the transcripts of 

interviews he had given to CSIS and DFAIT. After Khadr repeatedly requested that the 

Canadian government seek his repatriation, and after the Prime Minister announced his 

decision not to do so, Khadr applied for judicial review and the case was heard by the 

Supreme Court. In Khadr SC, the key issue was whether the previously established 

breach of s.7 entitled him to the remedy of an order that Canada request his return from 

the United States. The Supreme Court of Canada ultimately decided that it was ‘not 

consistent with the separation of powers and the well-grounded reluctance of courts to 

intervene in matters of foreign relations’ to grant this remedy.613 In arriving at this 

decision, the Supreme Court made a number of highly deferential statements that were in 

stark contrast to the disclosure ruling of the Federal Court of Appeal that they had 

upheld.614  The Court did state that, ‘In some situations, courts may give specific 

directions to the executive branch of the government on matters touching foreign policy’, 

noting that in Burns, the Court held that ‘it would offend s. 7 to extradite a fugitive from 

Canada without seeking and obtaining assurances from the requesting state that the death 

                                                           
612 Canada (Justice) v. Khadr [2008] SCC 28 

 
613 Khadr SC, para. 2 

 
614 Ibid, at para. 37: ‘The limited power of the courts to review exercises of the prerogative power for  

     constitutionality reflects the fact that in a constitutional democracy, all government power must be  

     exercised in accordance with the Constitution. This said, judicial review of the exercise of the  

     prerogative power for constitutionality remains sensitive to the fact that the executive branch of  

     government is responsible for decisions under this power, and that the executive is better placed to make  

     such decisions’ 
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penalty would not be imposed’.615 However, the Court in Khadr SC ultimately decided 

that ‘the evidentiary uncertainties, the limitations of the Court’s institutional competence, 

and the need to respect prerogative powers of the executive, leads us conclude that the 

proper remedy is declaratory relief’.616 Shortly after the Supreme Court’s decision, Mr. 

Khadr accepted a plea deal with US authorities. He was repatriated to Canada on 

September 29th, 2012, where became eligible for parole in 2013.617  

 It is difficult to provide a clear answer to the first research question because 

analysis of the case law here provides a mixed picture of the Canadian judiciary’s view of 

its role and its relationship with Parliament and the Executive. In Ahmad, the Supreme 

Court engaged in a lengthy historical analysis to uphold the jurisdiction of the Federal 

Court in assessing disclosure claims, and also upheld the bifurcated system under section 

38 CEA, whilst suggesting that Parliament should consider the wisdom of this scheme. 

Like the UK Supreme Court in Al-Rawi, the Supreme Court in Ahmad recognized that it 

is limited to ruling on the overall fairness of the proceedings, but it has also not refrained 

from suggesting proper consideration in Parliament about the wisdom of the CEA 

scheme. The difference in levels of deference between the Federal Court and Federal 

Court of Appeal in Almalki was also quite significant, with the latter more willing to defer 

than was Mosley J in the former.618 By contrast, the Federal Court of Appeal and 

                                                           
615 Ibid, para 41. The Court distinguishes Khadr from Burns at paras. 42-3, noting that in Burns the  

     fugitives were under the control of Canadian authorities, whereas this was obviously not the case in  

     Khadr. The Court also noted at para. 44 its concern that it was unaware of the diplomatic conversations  

     being engaged in between the US and Canada as another reason for its hesitance. 

 
616 Ibid, para. 46 [emphasis added] 

 
617 Khadr remains in federal prison after an unsuccessful attempt to be transferred to a provincial facility.  

     The Conservative government maintains that it ‘will continue to vigorously defend against any attempt  

     to lessen his punishment’: Michelle Shephard ‘Omar Khadr Must Stay in Federal Prison, Judge Rules’  

     (The Toronto Star) accessed October 18, 2013 

 
618 As was noted in chapters one and two, a comprehensive judicial inquiry was released pertaining to Mr.   

     Almalki and the other respondents in his case. Although Mosley J. in Almalki discusses the inquiry at  

     length, he notes that his Court, or any court for that matter, would not be able to rely on its findings to   
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Supreme Court were less willing to defer to the Government’s non-disclosure claims in 

relation to Mr. Khadr, perhaps because of the severe rights infringements that he had 

endured and the liberty interests that were at stake, similar to those in Binyam Mohamed. 

As such, it appears as though Khadr’s FCA case and Binyam Mohamed can be 

distinguished from Almalki and even Tariq in the sense that less deference was shown to 

the Government’s claims in respect of the former men because of the rights infringements 

they had and could continue to endure. That being said, the Supreme Court in Khadr SC 

still deferred substantially to the Government on the question of the appropriate remedy 

for the Charter abuses Khadr sustained, arguing that they could not require the Canadian 

Government to repatriate him as a result of limitations in their institutional competence, 

and their need to respect the prerogative powers of the executive in areas of foreign 

relations. 

 In regards to the second research question, analysis of security certificates has 

shown that Canadian Courts have not refrained from challenging the Government and 

striking down provisions of legislation, or reading down offending legislation to bring it 

into accordance with the rights enshrined in the Charter.619 That being said, analysis of 

the case law in the wider security realm has shown Canadian judicial reasoning pertaining 

to the judiciary’s role in protecting the Charter and their relationship with Parliament and 

                                                           
     make determinations of fact. That being said, it may be possible that the Federal Court of Appeal in  

     Almalki FCA  took such a deferential view because it was aware that the Inquiry had released some  

     information pertaining to the mistreatment of Almalki and the other respondents and, would release   

     further unredacted information in the coming months. As such, it may have felt that its non- disclosure  

     decision would be mitigated by the “compensation” this would provide 

 
619 As was noted in Chapter three, The Supreme Court in Charkaoui struck down down section 78(g) of the   

     IRPA and declared it to be of no force or effect because it allowed for “the use of evidence that is never  

     disclosed to the named person without adequate measures to compensate for the non-disclosure and the  

     constitutional problems it causes and also read foreign nationals into section 83 in order to ensure that   

     foreign nationals received the same timely detention review as permanent residents. In Charkoaui II, the  

     Supreme Court disagreed with the Government and ordered the disclosure of a number of documents  

     that CSIS thought it would never have to disclose. In Almrei, Mosley found that the involved Ministers  

     and intelligence services had breached their duty of candour to the Court by providing information that  

     was shown to be inconsistent and incomplete after the Charkaoui II ruling.  
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the executive to be quite mixed. Judgments made by the judiciary in Canada have given 

weight to Hunt’s concept of due deference and Dyzenhaus’ concept of a culture of 

justification, whilst at the same time being typical of the substantial deference described 

by Kavanagh, most especially in Almalki FCA and in the Khadr SC appropriate remedy 

decision. As such, taken in consideration with the reasoning expressed by the judiciary in 

the security certificate cases, it can be said that the legal culture in Canada is such that 

Courts have not refrained from protecting fundamental rights under the Charter in 

national security cases, but they have not always found it appropriate to scrutinize the 

Government and Parliament’s decisions fully in the wider national security realm.  

Section Two: Judicial Decisions Pertaining to the Wider Use of Secret 

Evidence in the United Kingdom 

The case law on the wider use of secret evidence in the United Kingdom is illustrative of 

two different kinds of judicial decision-making that will be analyzed here. First, dicta 

from both majority and dissenting judicial opinions illustrate judicial reasoning pertaining 

to the appropriate role of the judiciary, and its relationship with Parliament and the 

executive within the constitutional separation of powers. Judicial reasoning on the this 

role and relationship are most clearly expressed in the decisions of Al-Rawi620 and 

Binyam Mohamed,621 both cases that arise from the tension between national security 

confidentiality and the public interest in disclosure of potentially damaging information 

during the course of civil litigation. The political pertinence of the issues behind these 

cases, and the ongoing debate pertaining to the UK’s system of Public Interest Immunity 

and the use of ‘Closed Material Procedures’ (CMP) in civil litigation will be further 

                                                           
620 Al Rawi and others v. The Security Service and Others [2011] UKSC 34 [hereinafter “Al-Rawi”] 

 
621 Mohamed, R (on the application of) v. Secretary of State for Foreign & Commonwealth Affairs [2010]  

     EWCA Civ 65 [hereinafter “Binyam Mohamed”] 
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analyzed in Chapter six. Second, both majority and dissenting opinions in Tariq,622 

Qatada,623 and Horncastle,624 are analyzed to illuminate judicial reasoning pertaining to 

the HRA and ECHR, and the European Court of Human Rights in Strasbourg. Like Al-

Rawi and Binyam Mohamed, these cases deal broadly with the tensions that can arise 

when courts are tasked with balancing the government’s claims for national security 

confidentiality whilst ensuring open justice principles, most specifically the right to a fair 

trial and the right for an accused to know the case against them. That said, these three 

decisions are most specifically useful for analyzing the judiciary’s reasoning pertaining to 

their role of protecting rights under the common law, as well as under the HRA and 

ECHR.  

 The main question for the Supreme Court in Al-Rawi, whether it had the power to 

order a ‘closed material procedure’ for the whole or part of a trial of a civil claim for 

damages, arose in the context of claims for compensation brought by the respondents 

against the Government for alleged complicity in their detention, rendition and 

mistreatment by foreign authorities in a number of locations, including Guantanamo Bay. 

Despite the fact that these claims were settled prior reaching the Supreme Court, the 

appellants pursued their appeal and the Court decided to hear the matter in order to clarify 

the law. The Government argued that they had security sensitive information that they 

wished to be considered in their defence but that it could not be disclosed to the 

                                                           
622 Home Office v. Tariq [2011] UKSC 35 [hereinafter “Tariq”] 

 
623 Abu Qatada v. SSHD [2013] EWCA Civ 277 [hereinafter “Qatada Court of Appeal”] Two previous  

     judgments in the Qatada legal battle, including those most recently given by the Strasbourg Court and  

     SIAC, respectively will also be discussed: Othman (Abu Qatada) v. United Kingdom, Application No.    

     8139/09 [hereinafter “Qatada Strasbourg”]; Qatada  v. SSHD [2012] Appeal No: SC/15/2005  

     [hereinafter “Qatada SIAC”] Although the Qatada cases are not cases pertaining to secret evidence, they    

     do deal with the important issue of deportation to torture and the prohibition on evidence obtained   

     through torture. Moreover, they have been selected because they show evidence of the willingness of  

     UK courts to protect fundamental justice principles even in the face of immense public and political  

     pressure, which is further discussed in Chapter six. 

 
624 R v. Horncastle [2009] UKSC 14 [hereinafter “Horncastle”] 
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respondents and, as such, they asked the Court to consider the sensitive material in closed 

hearings and judgments. This would essentially amount to a ‘closed material procedure’ 

(CMP), whereby closed material would be available to special advocates who would act 

on behalf of the excluded party, but would be unable to take instructions from the 

appellants or from the Court. While at first instance Silber J had found that it could be 

lawful for a court to order a CMP in a civil claim for damages,625 the Court of Appeal 

disagreed that the court had such a power.626 In a majority opinion written by Lord 

Dyson, the Supreme Court dismissed the Government’s appeal, holding that the Court 

had no power at common law to replace the system of Public Interest Immunity (PII) with 

a CMP. According to Ip, ‘The decision therefore places a premium on legislative 

authorisation for CMPs and special advocates’.627 

 In coming to this decision, various statements were made by the members of the 

Supreme Court, most of whom reasoned that ordering a CMP without explicit statutory 

authorization from Parliament would be outside of their role as a Court. Lord Dyson 

noted the continually controversial nature of the use of CMPs and special advocates 

before stating that, ‘It is not for the courts to extend such a controversial procedure 

beyond the boundaries which Parliament has chosen to draw for its use thus far. It is 

controversial precisely because it involves an invasion of the fundamental common law 

principles to which I have referred’.628 The interesting thing about this line of reasoning 

                                                           
625 [2009] EWHC 2959 (QB) 

 
626 [2010] EWCA Civ 482 

 
627 John Ip, ‘Al Rawi, Tariq, and the Future of Closed Material Procedures and Special Advocates’ (2012)  

      75 Modern Law Review 606, 616 

 
628 Al-Rawi, para. 44. At para. 48, he also added: ‘The common law principles to which I have referred are  

     extremely important and should not be eroded unless there is a compelling case for doing so. If this is to  

     be done at all, it is better done by Parliament after full consultation and proper consideration of the  

     sensitive issues involved’ 
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and Al-Rawi in general is how it turns the traditional ‘institutional legitimacy’ claim on its 

head. Whereas that claim is normally used to refer to judges deferring to the executive 

because they lack legitimacy as a result of their unelected nature, here the Court chose not 

to adopt the CMP, as the Government would have wished, reasoning its decision by not 

stepping into the realm of Parliament, whilst making important statements about the 

fundamental principles of open justice. As Lord Hope notes: 

The proposition that a closed material procedure should only be introduced 

in ordinary civil litigation if Parliament sees fit to do so should not be seen 

as surrendering to parliament something which lies within the area of the 

court’s responsibility. Instead it is recognition that the basic question 

raises such fundamental issues as to where the balance lies between the 

principles of open justice and of fairness and the demands of national 

security that it is best left for determination through the democratic process 

conducted by Parliament, following a process of consultation and the 

gathering of evidence.629  

This suggests support for Hunt’s concept of due deference, as the Court here reasons that 

power in the Constitution is shared among the various actors within it, rather than 

parcelled out according to some inflexible notion of the separation of powers. As Lord 

Hope notes, the Court has not ‘surrendered’ part of its responsibility to Parliament, rather 

it is attempting to make a statement about the importance of these open justice principles 

by allowing them to be openly debated through a full and thorough Parliamentary 

process.  

 In Binyam Mohamed, the Court of Appeal once again had the difficult task of 

reconciling national security and open justice. Binyam Mohamed was also detained at 

Guantanamo Bay, and subsequently applied to the High Court of England and Wales for 

an order to provide certain documents that would assist him in his defence against 

anticipated terrorist offence charges under US federal law, for which he could face the 

                                                           
629 Ibid, para. 74 
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death penalty. Binyam Mohamed argued that the documents contained information about 

his torture or mistreatment that was material to the confessions that were being used as 

the basis for his charges.630 The High Court ordered disclosure of the documents subject 

to the lodging of PII certificates by the Foreign Secretary. The Divisional Court, having 

examined these certificates, released a judgment with seven paragraphs that described the 

gist of the treatment to which Mohamed was subjected, and gave the Foreign secretary 

the opportunity to view the document so that he could request its redaction, which he 

did.631 As such, the case that came before the Court of Appeal was essentially concerned 

with whether the documents should be published in their full, unredacted form, including 

the seven paragraphs that described Mohamed’s treatment at the hands of the CIA and 

concluded that the US authorities and the UK secret services were aware of the treatment 

to which he had been subjected. Despite arguments by the Foreign Secretary that 

publishing the documents could damage the intelligence sharing relationships between 

the US and UK and, in turn, the country’s national security, the Court of Appeal held that 

the paragraphs should be published. 

 In reaching their decision, Lord Judge, Lord Neuberger and Sir Anthony May all 

wrote judgments extensively detailing the importance of the open justice principle. 

Before analyzing their judgments, it should also be noted that by the time their decision 

was to be made, the gist of the content of the paragraphs at issue had already been made 

available by a US judgment, which undoubtedly made their decision easier.632 

                                                           
630 Binyam Mohamed, para. 60 

 
631 Ibid, paras. 5-8 

 
632 C. R. G. Murray, ‘Out of the Shadows: The Courts and the United Kingdom’s Malfunctioning  

      International Counter-Terrorism Partnerships’ (2013) 18 Journal of Conflict and Security Law 193  

      [hereinafter “Murray, Out of the Shadows”]  225: ‘It cannot be assumed, on the basis of Mohamed, that  

      the judiciary will readily maintain that rule of law issues outweigh concerns like the control principle in  

      assessing where the public interest in disclosure lies in future cases. The combination of the seriousness  

      of the wrongdoing suffered by Mohamed, which the UK had facilitated, and the lack of a meaningful   
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Nonetheless, the case still required them to ‘address fundamental questions about the 

relationship between the executive and the judiciary in the context of national security in 

an age of terrorism, and the interests of open justice in a democratic society’.633 Lord 

Judge and Lord Neuberger both argue that the ultimate decision about the inclusion of the 

redacted paragraphs is a matter for judicial, rather than executive, determination.634 As 

such, Lord Neuberger opines that: 

Where the judgment is concerned with such a fundamental and topical an 

issue as the mistreatment of detainees, and where it reveals involvement – 

or worse – on the part of the UK Government in the mistreatment of a UK 

resident, there can be no doubt that the public interest is at the very top end 

of importance.635  

It can be argued that these statements lend weight to Dyzenhaus’ conception of the 

culture of justification, wherein the executive has to justify its position, especially in 

cases that raise such significant issues for human rights compatibility, rather than simply 

expect deference by ‘virtue of their sovereign place in the Constitution’. It should also be 

noted that the Mohamed ‘protracted legal battle was easily cast as an effort by the UK 

government to protect national security agencies and their partners’ and that ‘this 

impression was reinforced by the Government’s efforts to persuade Lord Neuberger to 

mitigate some of his more strenuous criticisms of security personnel’.636 

                                                           
      risk to security co-operation because the material at issue was already in the public domain, resulted in   

      the release of the previously redacted material’ 

 
633 Ibid, para. 3 

 
634 Binyam Mohamed, para. 132: ‘Ever since the decision of the House of Lords in Conway v. Rimmer   

     [1968] AC 910, it has been clear that the question whether a document should be exempted from  

     disclosure in legal proceedings on the ground that disclosure would damage the public interest should  

     ultimately be decided by the court. That is because it is ultimately for a judge, not a minister to decide  

     whether a document must be disclosed, and whether it can be referred to, in open court’ 

 
635 Ibid, para. 184 

 
636 Murray, Out of the Shadows, 225: Two weeks after the Court of Appeal’s original judgment, Lord  

      Neuberger restored these comments. See Mohamed, para. 168: ‘As the evidence showed, some Security  

      Services officials appear to have a dubious record relating to actual involvement, and frankness about  

      any such involvement, with the mistreatment of Mr Mohamed when he was held at the behest of US  
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 In setting out his position, Sir Anthony May was clearly less comfortable with the 

role that the Court was taking, particularly in regards to its assessment of the damage that 

the disclosure could cause to the intelligence sharing relationship between the US and 

UK. The UK Government in the case used various statements made by members of the 

US security apparatus against full disclosure, though these were largely rebutted by the 

fact that the material was already in the public domain, and because the Obama 

administration had taken a very different attitude than its predecessor. Nonetheless, May 

expressed concern ‘that the court is being invited to substitute its view for that of the 

Foreign Secretary’,637 and noted that it is not ‘this court’s function to speculate how likely 

it may be that foreign partners might react to a perception that the UK intelligence 

operation is potentially insecure’.638 It is important to note May’s concern in order to 

place it in the context of the institutional competence claim. Had the information in the 

paragraphs at issue not been released in the US court, the institutional competence claim 

may have carried more weight, as the Court may have been more ready to defer to the 

Foreign Secretary’s judgement based on the fact that the information that was not in the 

public arena.639 Nonetheless, Al-Rawi and Binyam Mohamed illustrate that the UK legal 

                                                           
      officials. I have in mind in particular witness B, but the evidence in this case suggests that it is likely  

      that there were others. The good faith of the Foreign Secretary is not in question, but he prepared the  

      certificates partly, possibly largely, on the basis of information and advice provided by Security  

      Services personnel. Regrettably, but inevitably, this must raise the question whether any statement in  

      the certificates on an issue concerning the mistreatment of Mr Mohamed can be relied on, especially  

      when the issue is whether contemporaneous communications to the Security Services about such  

      mistreatment should be revealed publicly. Not only is there some reason for distrusting such a  

      statement, given that it is based on Security Services' advice and information, because of previous,  

      albeit general, assurances in 2005, but also the Security Services have an interest in the suppression of  

      such information’. 

 
637 Binyam Mohamed, para. 286 

 
638 Ibid, para. 289 

 
639 May himself acknowledges this crucial difference, at para. 295: “In my view, the finding of the US  

     District Court does make a difference because it changes what was an arguable case of torture into a  

     case of torture which a US court has found to be true in proceedings in which the US Government had  

     the opportunity to make a case that it was not true’ 
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culture is such that courts in recent years have rarely engaged in what Kavanagh called 

‘substantial deference,’640 and there is an expectation that deference has to be ‘earned by 

the elected branches’ in a manner similar to the justification in Dyzenhaus’ conception. 

As Sir Anthony May notes, ‘Relying on a bare principle in relation to material which now 

has no sensitive content is tantamount to saying that the Foreign Secretary’s judgment 

should always determine the balance and that the court has no relevant balancing 

judgment of its own to make. That is not the law’.641 

 There have also been cases in the wider national security realm where the UK 

judiciary has passed judgment on its role in upholding and developing the common law, 

as well as upholding the UK’s human rights obligations under the ECHR and the HRA. In 

Tariq, the UK Supreme Court was once again called upon to decide on the compatibility 

of a CMP, this time in the context of an appeal originating from an employment tribunal. 

Mr. Tariq was an immigration officer within the Home Office until he was suspended in 

2006 while the withdrawal of his security clearance was considered. The decision to 

review his clearance and ultimately revoke it occurred shortly after his brother and cousin 

were arrested in relation to a counter-terrorism investigation. His cousin was eventually 

convicted in 2008 of conspiracy to commit murder, but his brother was released without 

charge and investigations found that Mr. Tariq himself had not been involved. He 

subsequently commenced proceedings in the Employment Tribunal and complained that 

discrimination played a part in the revocation of his security clearance. The Employment 

Tribunal ordered a CMP and, although both the Employment Appeal Tribunal and the 

Court of Appeal dismissed Tariq’s challenge to the order of a CMP, the Employment 

                                                           
640 Aileen Kavanagh, Constitutional Review Under the UK Human Rights Act (Cambridge University Press    

     2009) 182 

 
641 Binyam Mohamed, para. 295 
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Appeal Tribunal declared that Article 6 of the ECHR required him to be provided with 

sufficient detail of the allegations against him so as to allow for effective challenge of 

these allegations. After the Court of Appeal upheld this declaration, the Supreme Court 

ruled by eight judges to one in favour of the Home Office, who had argued that the 

scrutiny of the secret material by the Employment Tribunal, and the appointment of a 

special advocate, was sufficient to overcome any disadvantage resulting from the CMP. 

 The balance between the principle of fair and open justice and the interests of 

national security was once again brought to the forefront in Tariq. Lord Hope stressed 

that, ‘The context will always be crucial to a resolution of questions as to where and how 

this balance is struck’642 and, it was indeed clear that this context was a central 

distinguishing feature between Tariq and a number of the control order cases that were 

mentioned in the case.643 While Tariq argued that he was entitled to the same level of 

procedural protection offered in SSHD v. AF No 3, the Supreme Court noted that those 

decisions were made in the context of the restrictions on the individual imposed by 

control orders which impinged ‘directly on personal freedom and liberty in a way to 

which Mr Tariq cannot said to be exposed’.644 The Supreme Court relied on three 

decisions of the European Commission and Court of Human Rights to argue ‘that the 

outcome of the balancing exercise may differ with the circumstances’.645 In applying the 

                                                           
642 Tariq, para. 72 

 
643 A v. United Kingdom, App No 3455/05 [2009] ECHR 301695 (para. 25); SSHD v. AF (No 3) [2010] 2  

     AC 2 69 (paras. 26-7, 38, 42, 44); SSHD v MB [2007] UKHL 46 (paras. 42, 44) 

 
644 Tariq, para. 27 

 
645 Leander v. Sweden, App No 9248/81 [1987] ECHR 4, Esbester v. United Kingdom, App No 18601/91  

     [1993] ECHR 64 and Kennedy v. United Kingdom (Application No 26839/05) 18 May 2010. At para. 36  

     of Tariq, the Court says that: ‘These three cases - Leander, Esbester and Kennedy – establish that the  

     demands of national security may necessitate and under European Convention law justify a system for  

     handling and determining complaints under which an applicant is, for reasons of national security,  

     unable to know the secret material by reference to which his or her complaint is determined. The critical  

     questions under the Convention are whether the system is necessary and whether it contains sufficient  

     safeguards’ 
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ECHR case law here, the Supreme Court arrives at its decision in a different manner than 

when it begrudgingly decided ‘it was bound to take into account’ the Strasbourg 

jurisprudence in AF.  

 With that being said, it would be wrong to suggest that none of the judgments 

given in Tariq expressed concern pertaining to the ECHR and HRA. After noting that the 

balancing of an individual’s article 6 rights might occur differently outside of the security 

vetting context, Lord Dyson states that:  

It is said that this gives rise to undesirable uncertainty. But much of the 

content of the European Convention on Human Rights is about striking 

balances. This is sometimes very difficult and different opinions can 

reasonably be held. As a consequence, outcomes are sometimes difficult to 

predict. This is inevitable. But it is not a reason for striving to devise hard 

and fast rules and rigid classifications. It is, however, at least possible to 

say that, in principle, article 6 requires as much disclosure as possible.646  

Whether or not this is an implicit criticism of the ECHR, it does raise an important issue 

discussed by the one dissenting judge in the case, Lord Kerr, who argued that even if the 

CMP was compatible with Article 6, the ‘landmark’ decision in the case was still ‘a 

departure from the common law’s long established commitment to this basic procedural 

right’.647 In essence, Lord Kerr was arguing that the English common law should go 

further than the ECHR, repeating Lord Steyn’s dictum that, ‘The Convention is not an 

exhaustive statement of fundamental rights under our system of law’.648 To the same 

point, Lord Dyson in Al-Rawi also made the argument that, ‘It is, therefore, open to our 

courts to provide greater protection through the common law than that which is 

                                                           
646 Tariq, para. 161 

 
647 Ibid, para. 108 

 
648 Ibid, para 109: Lord Steyn’s comment came at para. 27 of R (Anufrijeva) v SSHD [2003] UKHL 36 
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guaranteed by the Convention’.649 These statements provide evidence that certain 

members of the UK judiciary consider there are cases in which the common law can offer 

protections beyond those protections offered by the ECHR.  

 The legal saga of Abu Qatada has been highly publicized and, while its extremely 

political nature will be further discussed in chapter six, it is also relevant here because of 

dicta pertaining to the ECHR and HRA in SIAC and the Court of Appeal’s decisions 

following Qatada Strasbourg. Following the decision by the ECtHR in that case, SIAC 

was called upon to decide whether there was ‘a real risk of a flagrant denial of justice’ 

contrary to Qatada’s Article 6 rights should he be deported back to Jordan. This depended 

on whether there was a real risk that statements by his former co-accused, which it had 

been established were obtained by torture, would be admitted at his retrial.650After an 

extensive analysis of Jordanian law and criminal procedure, SIAC decided that this real 

risk still existed.651 In Qatada Court of Appeal, the Home Secretary appealed the SIAC 

ruling on two grounds, namely: 1) that SIAC had erred in holding that there would be a 

flagrant denial of justice unless it could be established that the state prosecutor would 

bear the burden of proving to a high standard that the statements would not be admitted in 

                                                           
649 Al-Rawi, paras. 67-8: In making the point, Dyson also quoted Lord Bingham in R (Ullah) v Special  

     Adjudicator [2004] UKHL 26 at para 20: ‘It is of course open to member states to provide for rights  

     more generous than those guaranteed by the Convention’ 

 
650 Qatada SIAC, para.1: SIAC set out two critical questions which would determine whether there is a real  

     risk that the impugned statements would be admitted probatively, at para. 54: i) Irrespective of the  

     means by which they were obtained, are the impugned statements now admissible at all under Article  

     148.2 of the Code of Criminal Practice? ii) If they are, is there a real risk that they will be admitted even   

     though there is a “real risk” that they have been obtained by torture? 

 
651 Ibid, para 78: ‘The Secretary of State has not satisfied us that, on a retrial, there is no real risk that the  

     impugned statements of Abu Hawsher and Al-Hamasher would be admitted probatively against the  

     appellant. Until and unless a change is made to the Code of Criminal Procedure and/or authoritative  

     rulings are made by the Court of Cassation or Constitutional Court which establish that statements made  

     to a public prosecutor by accomplices who are no longer subject to proceedings cannot be admitted  

     probatively against a returning fugitive and/or that it is for the prosecutor to prove to a high standard that  

     the statement was not procured by torture, that real risk will remain’ 
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evidence; and, 2) that SIAC had failed to consider the question of whether there was a 

real risk of a flagrant denial of justice ‘in the round’.652 In disposing of the first ground, 

the Court of Appeal dismissed objections to SIAC’s evaluation of facts rather than its 

application of the law and, nonetheless still found that SIAC took into account the 

independence and impartiality of the Jordanian court.653 In dismissing the second ground, 

the Court of Appeal noted SIAC’s reiteration of the Strasbourg judgment, in which the 

ECtHR had found there was compelling evidence that the impugned statements had been 

obtained by torture. It did so in order to argue that SIAC had rightly focused on the 

admissibility of the statements and the flagrant denial of justice issue.654 Accordingly, the 

Court of Appeal dismissed the Government’s appeal.  

 The decisions of SIAC and the Court of Appeal in the Qatada cases are 

particularly relevant because of their explicit affirmation of the Strasbourg Court’s 

decision, particularly in light of the fact that, ‘Mr Othman is considered to be a dangerous 

and controversial person. That is why this case has attracted so much media attention’.655 

                                                           
652 Qatada Court of Appeal, paras. 38-9: the second ground of appeal is broken into three elements. First,  

     SIAC was wrong to give separate consideration to (i) the risk that the statements had been obtained by  

     torture and (ii) the risk that the statements would be admitted at the retrial.  Secondly, when assessing  

     the risk that the statements would be admitted in evidence, SIAC was wrong to give separate   

     consideration to the two “critical” questions of Jordanian law to which we have  referred at paras 28 to  

     33 above.  These questions should have been considered cumulatively: the existence of two potential  

     obstacles to the admission of the statements reduced the risk that they would be admitted. Thirdly, in  

     assessing the risk that the statements would be admitted, SIAC focused exclusively on the two critical  

     questions and failed to consider other possibilities that might have affected the assessment of that risk. 

 
653 Ibid, paras. 40-46 

 
654 Ibid, paras. 47-55. The Court explicitly says at para. 49: ‘We accept that, if SIAC had considered that the    

     risk that the statements had been obtained by torture was remote, then it would have been necessary to  

     take that fact into account, together with its assessment of the seriousness of the risk of the evidence  

     being admitted, when it made its overall judgment as to whether there was a real risk of a flagrant denial  

     of justice. But the ECtHR made strong findings as to the compelling nature of the evidence that the  

     statements had in fact been obtained by torture. That is why the focus of the enquiry before SIAC was   

     on whether there was a real risk that these statements would be admitted as evidence against Mr Othman   

     at his retrial’   

 
655 Ibid, para. 56 
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It may have been tempting for the UK courts to decide against the reasoning of the 

ECtHR here, particularly given the politicized nature of the Abu Qatada case, and the 

public distaste towards him and the human rights protections that many believed were 

keeping a dangerous suspected terrorist within their country’s borders. However, the 

Court of Appeal noted that SIAC resisted these pressures and conducted a ‘detailed 

examination’ of what it called a ‘careful and comprehensive judgment’ given by the 

Strasbourg Court.656 Moreover, the Court of Appeal noted that the Strasbourg Court has 

not found an expulsion in violation of article six in twenty-two years,657 and that the 

flagrant denial of justice test is a stringent test of unfairness whereby ‘Strasbourg has 

rightly set the bar very high’.658 Here the Court of Appeal seems to be both 

simultaneously affirming the Strasbourg judgment, and using it to legitimate SIAC’s 

reliance on the test set out in that judgment, a far cry from the dicta expressed by some 

judges in SSHD v AF No 3 who were unhappy that they were obliged to take into account 

the ECtHR’s ruling.659 The fact that the universal abhorrence of torture figured 

prominently in each of the Qatada cases discussed undoubtedly made it easier for the UK 

courts to reach the decision they did in the face of serious public and political pressure. 

That said, in doing so and upholding core legal principles despite the UK Government’s 

best attempts to deport Qatada, they have lent support to the argument that there indeed 

exists a culture of justification in the UK within the national security realm or, at the very 

                                                           
656 Ibid, para. 60 

 
657 Ibid, para. 12 

 
658 Ibid, para. 57 

 
659  Recall Lord Hoffmann’s dissent at para 70: Hoffman refers to  the decision in A v UK as ‘wrong’ and   

      laments the fact that the Lordships ‘have no choice but to submit’ to it, because to ‘reject such a  

      decision would almost certainly put this country in  breach of the international obligation which it  

      accepted when it acceded to the Convention’ 
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least, that the UK courts have been less willing to engage in substantial deference in 

recent years. 

 This analysis of the UK case law pertaining to the wider use of secret evidence in 

the national security realm has helped to illustrate some judicial reasoning pertaining to 

the human rights instruments they uphold, but a note of caution should be raised. Outside 

of the national security realm, there do exist ‘rare occasions where this court has concerns 

as to whether a decision of the Strasbourg Court sufficiently appreciates or 

accommodates particular aspects of our domestic process. In such circumstances, it is 

open to this court to decline to follow the Strasbourg decision, giving reasons for 

adopting this course’.660 Although Horncastle is a judgment on hearsay evidence, it 

illustrates that UK Courts will be willing not to take a decision of the ECtHR into 

account, if they consider that it doesn’t properly accommodate their domestic process and 

is not clear and authoritative.661 Even within the national security realm, it has been noted 

that Lord Kerr in Tariq argued that the English common law should go further than the 

ECHR, Lord Dyson argued the same in Al-Rawi and a number of judges in SSHD v AF 

No 3, most notably Lord Hoffman, argued that their domestic solutions to the fair trial 

issues raised by control orders more appropriately accommodated the UK legal context 

than did the Strasbourg decision that they were ‘bound to take into account’.  

With that said, the decisions in Al-Rawi, Binyam Mohamed, and Qatada illustrate 

that the UK judiciary is committed to protecting the open justice principle and the right to 

                                                           
660 Horncastle, para. 11 

 
661 Ibid, paras. 119-20: ‘Not merely was the Strasbourg ruling in A clear and authoritative but, whatever  

     view individual members of the Committee may have taken about it (and it is evident that, whilst many  

     agreed with it, others did not), it expressed an entirely coherent view. The contrasts with the present  

     situation are striking. In the first place, we are faced here not with a Grand Chamber decision but rather  

     with the possible need for one. Moreover, not merely is the Court’s ruling in Al-Khawaja not as  

     authoritative as a Grand Chamber decision, but it is altogether less clear than was the decision in A’ 
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a fair trial even in the face of immense political and public pressure. These decisions, 

taking into consideration with the decisions in the detention without trial and control 

order decisions analysed in Chapter Three, can be taken up to argue that recent judicial 

decisions in the national security realm in the UK are indicative of a human rights culture. 

As Martin and Bray note, ‘In the United Kingdom, although there remain traces of the 

long tradition of judicial deference to the executive on national security, in cases 

challenging the control order regime, for instance, the courts have displayed a relative 

boldness that contrasts strongly with the approach taken in much earlier decisions’.662 

The decisions analysed in the wider national security realm in in this chapter have also 

been indicative of this relative boldness. As such, it seems fair to argue that the legal 

culture currently present in the UK appears to be illustrative of the ‘rights culture’ that 

Dyzenhaus argued was developing well before the HRA, even if it was given additional 

concrete institutional expression by that rights instrument.  

Conclusion 

The analyses of both the UK and Canadian case law in the wider national security realm, 

in combination with the analyses of the case law in Chapter Three, suggest that the courts 

in both countries are committed to protecting fundamental open justice principles, albeit 

to varying degrees under different circumstances. As such, the answer to the first research 

question of how, and to what extent, the judiciaries of Canada and the UK express 

deference to the executive in national security cases is mixed. In Ahmad, the Supreme 

Court engaged in a lengthy historical analysis to uphold the jurisdiction of the Federal 

Court in assessing disclosure claims, and also upheld the bifurcated system under section 

38 CEA, whilst suggesting that Parliament should consider the wisdom of this scheme. 

                                                           
662 Greg Martin and Rebecca Scott Bray, ‘Discolouring Democracy? Policing, Sensitive Evidence, and  

      Contentious Deaths in the United Kingdom’ (2013) 40 Journal of Law and Society 624, 629  
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Like the UK Supreme Court in Al-Rawi, the Supreme Court in Ahmad recognized that it 

is limited to ruling on the overall fairness of the proceedings, but has also not refrained 

from suggesting proper consideration in Parliament about the wisdom of the CEA 

scheme. The difference in levels of deference between the Federal Court and Federal 

Court of Appeal in Almalki was also quite significant, with the latter more willing to defer 

than was Mosley J in the former. By contrast, the Federal Court of Appeal and Supreme 

Court were less willing to defer to the Government’s non-disclosure claims in relation to 

Mr. Khadr, perhaps because of the severe rights infringements that he had endured and 

the liberty interests that were at stake, similar to those in Binyam Mohamed. As such, it 

appears as though Khadr’s FCA case and Binyam Mohamed can be distinguished from 

Almalki and even Tariq in the sense that less deference was shown to the Government’s 

claims in respect of the former men because of the rights infringements they had and 

could continue to endure. That being said, the Supreme Court in Khadr SC still deferred 

substantially to the Government on the question of the appropriate remedy for the Charter 

abuses Khadr sustained, arguing that they could not require the Canadian Government to 

repatriate him as a result of limitations in their institutional competence, and their need to 

respect the prerogative powers of the executive in areas of foreign relations. 

Moreover, in regards to the second research question, the case law reviewed here 

has illustrated that the UK judiciary has been less willing in recent years to engage in 

what Kavanagh calls substantial deference to Parliament and the executive. Though 

caution should again be expressed in relation to the Binyam Mohamed judgment, which 

may have been significantly different had the US District Court not released some of the 

information pertinent to the redacted paragraphs at issue, it is still fair to argue that the 

judgment is indicative of Dyzenhaus’ culture of justification, whereby Parliament and the 

executive are expected to earn deference from the courts by ensuring that legislation is 
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human rights compatible. The court in Al-Rawi showed extreme caution in extending the 

power of a CMP, noting that this would require the express will of Parliament. This turns 

the traditional institutional legitimacy claim on its head because the Court is not, as Lord 

Hope put it, simply surrendering to Parliament something which lies within the area of 

the court’s responsibility. Rather, it is recognizing that the decision on the appropriate 

balance between open justice and the demands of national security in this case is best left 

for determination through the democratic process conducted by Parliament, following a 

process of consultation. This viewpoint lends support to Hunt’s concept of due deference, 

as the Court in Al-Rawi operated under the assumption that power in the Constitution is 

shared among the various actors within it, rather than parcelled out according to some 

inflexible notion of the separation of powers. That said, as was noted by Feldman at the 

outset of this chapter, no one body can establish a rights culture in a country, and the 

judgments of the judiciaries of Canada and the UK analysed in this chapter provide only 

half of the story towards analyzing whether such a culture exists in either country. It is for 

this reason that focus now turns to chapter six’s analysis of decisions and statements 

made about human rights instruments in the realm of counter-terrorism by politicians, the 

media and the public. 
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CHAPTER SIX: CANADA AND THE UNITED KINGDOM’S 

POLITICAL CULTURES 

 

Feldman’s argument that ‘no one body can establish a human rights culture’ has been 

reiterated in several parts of this thesis.663 Respect for human rights and the rule of law in 

a society, or lack thereof, is not only made evident by judicial decisions, such as those 

analysed in Chapter Five, it can also be made evident by the decisions and statements 

made by politicians, the public, the media and interested civil society groups. As Eric 

Feldman notes, when actors within a society talk about rights, they reflect societal 

beliefs.664 As such, analyzing the decisions and statements these actors make can, in 

combination with the analysis in Chapter Five, provide a basis for examining whether, 

and to what extent, a ‘rights culture’665 has developed in the two countries. Rhetoric about 

rights can take a different form in different cultures because ‘the histories and traditions 

of the countries being analysed have produced different conceptions about the right and 

the role of fundamental rights’.666 If political actors consider these histories and 

traditions, as well as ‘surrounding attitudes, political climate, and political receptivity’667 

when they make counter-terrorism policy decisions, they know that some policies may 

have higher political costs than others, and act accordingly. The first objective of this 

chapter is to answer the following research question: Is there a difference in societal 

                                                           
663 David Feldman, ‘The Impact of Human Rights on the UK Legislative Process’ (2004) 25 Stat LR 9            

_   [hereinafter ‘Feldman, Impact of Human Rights] 114-5 

 
664 Eric Feldman, ‘Patients’ Rights, Citizens’ Movements and Japanese Legal Culture’ in David Nelken  

     (ed.) Comparing Legal Cultures (Dartmouth: Aldershot 1997)  

 
665 The thesis’ methodology and  Literature Review discuss the complexities surrounding the use of the c 

     concept of culture (and associated terms such as legal culture, rights culture, and political culture)   

 
666 Liora Lazarus, Contrasting Prisoner’s Rights: A Comparative Examination of Germany and England   

     (Oxford _University Press, 2004 [hereinafter ‘Lazarus’] 12 

 
667 Zedner has argued that promotion of rights varies according to these factors. See: Lucia Zedner,  

     ‘Securing Liberty in the Face of Terror: Reflections from Criminal Justice’ (2005) 32 Journal of Law  

      and Society 507 [hereinafter “Zedner”] 519 
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attitudes towards human rights in the two jurisdictions and, together with the analysis of 

legal culture in Chapter Five, can it be argued that a human rights culture exists in the two 

jurisdictions? 

 The second of objective of this chapter will be to analyse Canada and the United 

Kingdom’s relationship with the United States to answer the following research question: 

What impact has the relationship with the United States had on the evolution of domestic 

counter-terrorism measures in the two jurisdictions? A number of recent events and new 

academic commentary provide the impetus for a closer analysis of how this relationship 

might affect counter-terrorism policy-making.668 The sections on Canada and the UK 

begin with a short discussion of the historical evolution of the Canadian Charter of 

Rights and Freedoms,669 and the Human Rights Act670 and ECHR,671 respectively. 

Analysis then turns to current societal attitudes towards these instruments in order to 

discern whether a rights culture exists in the two countries. Academic commentary 

                                                           
668 These events include, but are not limited to: the passage of the Justice and Security Act in the UK, which 

_   some see as a response to the decisions in Al-Rawi and Binyam Mohammed; the passage of Bill S-7 in  

     Canada; the Omar Khadr repatriation affair in Canada and; the UK’s attempts to deport Abu Qatada. For  

     recent academic commentary on these events, as well as on the US/Canada and US/UK relationship, see:  

     Kent Roach, ‘Substitute Justice? Challenges to American Counter-Terrorism Activities in Non- 

     American Courts’ (2013) 82 Mississippi Law Journal [hereinafter ‘Roach, Substitute Justice’]; Kent  

     Roach, ‘Uneasy Neighbours: Comparative American and Canadian Counter-Terrorism’ (2012) 38  

     William Mitchell Law Review [hereinafter ‘Roach, Uneasy Neighbours’]; Kent Roach, ‘Counter- 

     Terrorism In and Outside Canada and In and Outside the Anti-Terrorism Act’ (2012) 6 Review of  

     Constitutional Studies; Kent Roach, ‘Secret Evidence and its Alternatives’ in Masferrer, A (ed), Post- 

     9/11 and the State of Permanent Legal Emergency: Security and Human Rights in Countering Terrorism  

     (Springer 2011) 

 
669 The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11, Part I [hereinafter _ _ 

_ _“Charter”] 

 
670 Human Rights Act 1998 c. 42 [hereinafter “HRA”] 

 
671 Council of Europe, European Convention for the Protection of Human Rights and Fundamental  

     Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5 [hereinafter “ECHR”] 
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regarding societal attitudes towards the HRA and ECHR has been sharply divided,672 and 

it has been argued that there is a patriotic attachment in Canada to the Charter as a 

specifically Canadian achievement that has not been paralleled in the UK with respect to 

the HRA.673 The role of the media and politicians in influencing and promulgating these 

societal attitudes cannot be ignored, and will be analysed specifically in regards to 

counter-terrorism policies and issues, such as Bill S-7 and the UK’s attempts to deport 

Abu Qatada. Both sections then turn to discussions of the potential impact of 

relationships with the United States on counter-terrorism policy. In the UK section, 

analysis focuses on the Justice and Security Act674 and issues associated with intelligence 

sharing and disclosure of security-sensitive information raised by the Binyam Mohamed 

and Al-Rawi cases. 

Section One: Societal Attitudes Towards Human Rights in Canada 

The Canadian Charter of Rights and Freedoms, which was brought forward by Prime 

Minister Pierre Trudeau’s Liberal government, became law on April 17th, 1982 and forms 

the first part of the 1982 Constitution Act that codified Canada’s constitution. Although 

that government commissioned a Special Joint Committee on the Constitution that it 

initially envisioned would last a few weeks, in the end the Committee’s work lasted for 

nearly a year as hundreds of people submitted letters or came to Ottawa to present 

briefs.675 In total, 323 NGOs and 639 individuals made submissions and, ‘at no other time 

                                                           
672 Literature review, 93: Lord Lester and Kate Beattie argue that there is a deeply worrying failure to __   

     respect the culture of human rights that underpins the HRA that stretches to the highest level of  

     government; Fenwick et al. suggest that there is a lack of popular support for the HRA; Kavanagh  

     argues that the HRA, albeit slowly, is contributing to a change in the way we characterize the  

     appropriate relationship between Parliament and the courts and has led to the reassessment of the  

     theoretical foundations of UK constitutional law 

 
673 Helen Fenwick, Gavin Phillipson and Roger Masterman, ‘The Human Rights Act in Contemporary  

     Context’ in Helen Fenwick, Gavin Phillipson and Roger Masterman (eds), Judicial Reasoning Under the  

     UK Human Rights Act (Cambridge University Press 2007) 3 

 
674 Justice and Security Act 2013 C.18 [hereinafter “Justice and Security Act”] 
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in Canadian history had the state engaged in such an expansive consultation with ordinary 

Canadians about human rights’.676 Woehrling notes that at the time, ‘Many Canadian 

politicians and legal scholars still held by the British political and constitutional ideal and 

were thus reluctant to give the courts the power to censure the will of elected members of 

the legislature on the basis of a vague, abstract constitutional catalogue of rights and 

freedoms’.677 As such, they chose an original compromise whereby the federal parliament 

and provincial legislatures could exclude application of most guaranteed rights and 

freedoms through the invocation of a ‘notwithstanding clause’.678 The enactment of the 

Charter was ‘accompanied by much media hype and political fanfare by the federal 

government’ and there is a ‘widely shared opinion that in 1982 one of the primary 

objectives of the Canadian Charter of Rights and Freedoms was nation-building: the 

establishment of an institution that would help to consolidate Canadian identity and the 

legitimacy of the central government, and thus foster centralization of power.679 

 That said, it should be noted that the Charter increased divisions and antagonism 

between Quebec and the rest of Canada, as Quebec has its own Charter of Rights and ‘the 

way that the Canadian Charter has been used has made it appear incompatible with 

                                                           
675 Canadian Human Rights Commission, The Evolution of Human Rights in Canada (Cat. No. HR4-19, __  

     Ottawa: Minister of Public Works and Government Services 2012) 28 

 
676 Ibid 

 
677 Jose Worheling. ‘The Canadian Charter of Rights and Freedoms and its Consequences for Political and 

__ Democratic Life and the Democratic System’ in Gagnon A-G (ed), Contemporary Canadian   

     Federalism: Foundations, Traditions, Institutions (University of Toronto Press 2009) [hereinafter  

     “Worheling”] 225 

 
678 Ibid. Janet Hiebert has referred to the clause as an ‘important turning point in reconciling Wesminster- 

     based parliamentary systems to the possibility of a bill of rights’ and has noted that the clause was ‘a late 

__ concession to provincial premiers who, for ideological and democratic reasons, opposed the idea of  

     assigning courts new power to constrain parliament’. See: Janet L. Hiebert, ‘Constitutional  

     Experimentation: Rethinking How a Bill of Rights Functions’ in Ginsburg T and Dixon R (eds),  

     Comparative Constitutional Law (Edward Elgar Publishing 2011) [hereinafter “Hiebert”] 300 

 
679 Ibid, 226 and 236 
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Quebec’s efforts to protect its language and culture’.680 Moreover, Rosenberg argues that 

few lawyers initially expected the Charter to cause a dramatic shift in the practice and 

administration of law, as ‘there were too many signs that the judiciary and, indeed, the 

public as a whole would be resistant’.681 However, from an early stage the Supreme Court 

signalled to both the profession and the public that it was committed to its post-Charter 

role in Therens, a modest breathalyzer case in which ‘The Court employed the 

exclusionary rule as a means of demonstrating the importance of Charter rights that are 

closely tied to the administration of justice, such as the right to counsel’.682 This signal 

that the Court was willing to interpret the Charter’s provisions broadly and creatively 

encouraged litigants to bring more such cases which, as Epp notes, is ‘evidenced by a 

dramatic growth between 1985 and 1990 in the number of requests for judicial review’.683 

 Rosenberg argues that there has been a ‘fundamental shift in public attitudes 

toward the criminal justice system created by the advent and judicial treatment of the 

Charter. The substance and purpose of the due process rights in the Charter has opened 

society’s collective eyes to the reality that some of the most significant elements of the 

pre-1982 criminal procedure, from disclosure to jury selection, were unfair’.684 That said, 

he is clear that the Charter is not a perfect document, referring to it as ‘a product of 

compromise and pragmatism’, and he notes that there is still more work that the courts 

                                                           
680 Ibid, 237 

 
681 Rosenberg notes two examples of these ‘signs’ as the Supreme Court’s ‘appalling treatment’ of the  

     Canadian Bill of Rights, as well as a ‘perception that a robust interpretation of the American Bill of  
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can do to ‘fully avail themselves and the Canadian people of its potential and to 

implement and safeguard its content and purpose’.685 Nonetheless, current societal 

attitudes towards the Charter could be described as illustrative ‘of a political culture of 

legal compliance, in which governments regularly accept the authority of judicial rulings 

and rarely invoke the notwithstanding clause (the government has never used this power) 

or refuse to revise legislation to satisfy judicial objections’.686 Hiebert argues that, ‘The 

degree to which a bill of rights alters or constrains legislation in Westminster-based 

parliamentary systems is influenced significantly by whether governments perceive there 

are substantial political and legal consequences for failing to comply with rights’.687 She 

argues that Canada has the highest costs associated with passing inconsistent legislation, 

not only because courts can invalidate that legislation, but also because of the 

aforementioned political culture of legal compliance. 

 Given the viewpoints espoused above, Fenwick et. al’s argument that there is 

patriotic attachment to the Charter as a specifically Canadian achievement appears to 

have merit. The extensive public consultation behind its inception, its role as part of the 

wider nation-building exercise behind the Constitution, and its broad and creative 

interpretation by the Supreme Court in its early years may have helped endear it to 

Canadian society in a manner that will be contrasted with the reception of the HRA in the 

UK. Granted, it must be noted that the Charter represents a pragmatic compromise, and it 

should not be forgotten that certain segments of Canadian society may not claim to have 

the same attachment to it, most especially those in Quebec who may see it as 

incompatible with their efforts to protect their language and culture. Nonetheless, it is fair 
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to suggest that the political culture of legal compliance it backstops means that actors in 

Canada’s political institutions may assess and recognize the political costs of 

implementing and defending counter-terrorism legislation that may be found not to be 

Charter-compliant. Moreover, the fact that the notwithstanding clause has never been 

invoked, and the rarity of occasions on which governments have refused to revise 

counter-terrorism legislation in accordance with court rulings, suggests that Canada’s 

political actors recognize the political costs associated with such actions when they 

choose to implement and defend counter-terrorism legislation that could violate the 

Charter. 

Can a Rights Culture Be Said to Exist in Canada?  

Analysis thus turns to whether a rights culture can be said to exist in Canada. Chapter 

five’s legal culture analysis suggested a mixed picture of the Canadian judiciary’s view of 

its role and its relationship with Parliament and the Executive in the wider realm of 

national security. While Canadian Courts have not refrained from striking or reading 

down provisions of counter-terrorism legislation,688 analysis of the case law in the wider 

national security realm has shown judicial reasoning pertaining to the their role in 

protecting the Charter, and pertaining to their relationship with Parliament and the 

Executive to be more deferential. That said, analysis in this chapter has suggested that 

there are a number of reasons why Canadian political actors must consider the political 

costs of the counter-terrorism legislation they implement and defend, such as a political 

culture of legal compliance that is backstopped by a patriotic attachment to the Charter, 

and the ability and willingness of Canadian courts to invalidate counter-terrorism 

legislation inconsistent with human rights. The possible impact of an inability to directly 

invalidate counter-terrorism legislation, and the lack of patriotic attachment to the HRA, 

                                                           
688 As noted in both Chapters three and five  
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will be analyzed when this chapter contrasts UK societal attitudes towards human rights 

mechanisms. Nevertheless, it seems fair to suggest that a human rights culture can be said 

to exist in Canada, based on analyses which illustrate that the Canadian courts have not 

refrained from protecting Charter rights in security certificate and national security cases, 

despite the fact that they have not always found it appropriate to scrutinize some of the 

Government’s specific non-disclosure decisions in the wider national security realm.  

 That said, in answering the first research question, some consideration should be 

given to what political actors argue when they debate counter-terrorism measures. While 

it is preferable to analyse actual legislative outcomes towards this assessment, if actors 

illuminate societal beliefs when they talk about rights, as Eric Feldman argues, then what 

they say during the course of debates on counter-terrorism measures should also be 

considered. The Conservative government frequently makes statements to reinforce their 

primary role as protecting the security of Canadians, whilst noting that the threat from 

terrorism is ever-present and will remain for the foreseeable future.689 While it would be 

wrong to suggest that only members of Conservative party have recently used the 

‘continuing threat of terrorism rhetoric’ to support their policies,690 recent debates on 

counter-terrorism provisions, such as those on the recently re-enacted Bill S-7, have 

nevertheless involved much of this rhetoric and very little substantive analysis of the 

                                                           
689 Mr. Colin Carrier, CPC: ‘Mr. Speaker, I think the member realizes that the first job of any government is  
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     Commons, Hansard Debates, April 23, 2013 
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__ department's press release that ‘terrorism will continue to be a threat for the foreseeable future.’ He is  
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     the past. Terrorism will continue to play a role in conflict in the future’ Canadian House of Commons,  

     Hansard Debates, March 1, 2012 
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provisions’ possible impacts on the rights of individuals.691 More specifically, not one of 

the 18 amendments to Bill S-7 that were tabled as the Bill made its way through the 

legislative process were implemented, with much of the debate instead focusing on: 

criticisms of the NDP, for being ‘soft’ on terrorism for opposing the measures;692 

criticisms of the Liberal party for supporting the measures because they originally 

instituted them in 2001, and for going against their party’s culture as ‘the Party of the 

Charter’693 and; most significantly, criticisms of the Conservatives for their timing of the 

bill, and their suppression of political debate since winning a majority.694  

 If political actors recognize their local histories and traditions,695 as well as 

‘surrounding attitudes, political climate, and political receptivity’696 and ‘political and 

legal consequences’697 when they make counter-terrorism policy decisions, it is fair to 

argue that they might do so knowing that some policies may have higher political costs 

than others, and act accordingly. While the existence of a strong rights culture in Canada 

                                                           
691 The Bill S-7 measures, which provide for preventive arrest and investigative hearings, were provisions  

     of the Anti-Terrorism Act 2001 that sunsetted in 2007. On April 24, 2013 they were re-enacted without  
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     including two Parliamentary reports discussed in Chapter four 
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     to talk about’, Canadian House of Commons, Hansard Debates, April 22 2013 
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     Debates, April 23, 2013 
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     collectively look at legislation to ensure it is in the best interest of all Canadians’ Canadian House of  

     Commons, Hansard Debates, April 22 2013 
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could raise these political costs and thus affect how parliamentarians vote on counter-

terrorism measures, analysis of this is further complicated by other factors, such as 

political climate, which can vary widely, particularly in periods of heightened public fear. 

For example, Ramraj notes that often a response to public fear is to ‘respond legislatively 

to popular opinion, enacting strict anti-terrorism measures’.698 The extension of the Bill 

S-7 measures, remnants of the post-9/11 Anti-Terrorism Act of 2001, was voted against 

by the Liberals in 2007, but supported by the Liberals in their most recent re-incarnation. 

Arguably, the Liberals may have foreseen high political costs associated with voting 

against measures they originally instituted, especially given the political climate of the 

debate occurring in the aftermath of the Boston attacks and the foiled VIA rail bomb 

plot.699  

 Similarly, the decision to move debate on Bill S-7 to the Monday after the Boston 

terrorist attacks and the announcement of the foiled VIA rail plot may have been a 

strategic choice by the Conservatives, based on an assessment of lower political and legal 

consequences in the prevailing political climate.700 Many members accused the 

Conservative government of using the post-Boston and VIA rail bomb plot climate to 

pass the measures swiftly, in order to show that they ‘were doing something to combat 

                                                           
698 Victor V Ramraj, ‘Terrorism, Risk Perception and Judicial Review’ in Victor V Ramraj, Kent Roach  
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terrorism’.701 The political climate in the aftermath of the Boston attacks and the foiled 

VIA Rail plot provided the Conservatives with an opportunity to pass long-dormant 

counter-terrorism legislation that they had been trying to reintroduce since 2007. In 

regards to this specific and recent counter-terrorism policy debate, the existence of a 

rights culture may have been tempered by the post-Boston and VIA rail political climate, 

which the Conservatives likely felt gave them the opportunity to pass Bill S-7 with low 

political and legal consequences. As such, the political costs associated with supporting it 

were low for the Conservatives, whilst the costs for the Liberals for not supporting 

counter-terrorism measures they originally instituted were high. This is not to suggest that 

several Parliamentarians did not express rights concerns in debating against the Bill,702 

but the analysis above suggests that in this particular debate, the impact of a rights culture 

was nullified or obscured by political climate factors.  

 Bill S-7 is the only substantive piece of Canadian counter-terrorism legislation to 

be debated in recent years. Full analysis of the potential linkages between a rights culture 

in Canada, and decisions made by political actors on counter-terrorism policy, requires 

additional analysis of counter-terrorism policy debates that have yet to occur. That said, 

analysis of the Bill S-7 policy process has illuminated how political climate factors, such 

as recent successful or foiled terrorist attacks, can lower the political and legal 

consequences associated with implementing and defending counter-terrorism legislation 

                                                           
701 Mr. Dany Morin, NDP: ‘What we have before us is a government that is using the terrible tragedy that  

     took place in Boston for partisan purposes’. This sentiment was echoed by several other house members,   

     including Liberal Philip Toone: ‘We have to wonder if the bill in front of us today is simply some  

     elaborate political ploy to capitalize on terrorist attacks that have recently taken place instead of actually  

     doing the work that needs to be done on the ground to build up our security apparatus, protect Canadians  

     and ensure that the safety of Canadians is paramount and not a play thing for political gain.’ Canadian  

     House of Commons, Hansard Debates, April 23 2013 

 
702 Hon Irwin Cotler, Liberal, said that he hoped that if the measures were enacted, ‘parliamentary  

     committees will be given the opportunity and resources necessary to undertake full review of the  

     provisions in question during the next trial period and well in advance of any debate to extend it once  

     again’ Canadian House of Commons, Hansard Debates, April 23 2013 
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that may give rise to human rights concerns. When this occurs, substantive debate about 

the impact of the provisions on the human rights of citizens is often replaced by rhetoric 

and political platitudes. When counter-terrorism policy is debated and passed in this 

manner, there is often a lack of meaningful debate on possible amendments to the policy 

that seek to address human rights concerns, as was the case with Bill S-7 policy process. 

Given analyses in this section, the answer to the first research question must be qualified. 

Given the warm reception to the Charter by the judiciary and the public, and compliance 

of the government to judicial decisions (i.e. the notwithstanding clause having never been 

used), it seems fair to argue that there exists a human rights culture in Canada. That being 

said, this section’s analysis of the Bill S-7 policy process has suggested that the impact of 

this human rights culture on the evolution of counter-terrorism measures can be tempered 

by other political climate factors, such as recent successful or foiled terrorist attacks, 

which can lower the political and legal consequences associated with implementing and 

defending counter-terrorism legislation that may give rise to human rights concerns. 

Canada’s Relationship With the United States, and its Possible Linkages to Counter-

Terrorism Policy 

Canada differs significantly geopolitically from the UK because it has never suffered a 

terrorist attack on its own soil, it has no permanent seat on the U.N. Security Council, and 

it has not had the long history of terrorism that the UK has had. Nonetheless, Roach has 

noted that Canada was affected by erroneous claims shortly after 9/11 that terrorists had 

entered the United States through Canada, and notes that it is no coincidence that the US 

Patriot Act is entitled ‘Protecting the Northern Border’.703 Moreover, recent terrorist 

attacks that have occurred in the US, and foiled attacks such as the VIA Rail train plot in 

Toronto, remind Canadians and their decision-makers that they are not immune to the 

                                                           
703 Roach, Uneasy Neighbours, 1702 



204 

threat of terrorism.704 Canada and the US are also parties to a number of counter-

terrorism and national security-oriented border agreements, including the Canada-US 

Smart Border Declaration,705 the more recent 2011 Safe Third Country Agreement,706 and 

a number of other border or transportation related agreements that are designed to 

strengthen the border’s resilience to terrorism whilst minimally affecting commerce 

between the countries.707 

 While the number of cooperation agreements between Canada and the US 

pertaining to counter-terrorism and border security underscore the close relationship 

between the two countries, there have also been a number of other events in the national 

security realm that have caused tensions between the two countries. These include the 

extraordinary rendition of Maher Arar, the torture and imprisonment Abdullah Almalki in 

Syria,708 and, most recently, the Omar Khadr repatriation saga,709 all of which became the 

subject of intense political attention in Canada after it was revealed that the joint 

activities of Canadian and American officials had resulted in serious rights violations. 

Roach has referred to the experiences of these men, and the political controversies they 

resulted in, as ‘major irritants that underline the differences between American and 

                                                           
704 Hon. Irwin Cotler: ‘The threat of transnational terrorism is real and Canada is not unaffected by it, as the 

__ recent events, whether they be in Boston or the aborted terrorist attack now in Canada, indicated’  

     Canadian House of Commons, Hansard Debates, April 23 2013 

 
705 Foreign Affairs and International Trade Canada, Canada–US Smart Border Declaration: Building a  

     Smart Border for the 21st Century on the Foundation of a North American Zone of Confidence (2001);  

     Citizenship and Immigration Canada, U.S-Canada Safe Third Country Agreement (2002) 

 
706 United States Government, United States-Canada Beyond the Border: A Shared Vision for Perimeter 

__Security and Economic Competitiveness (2011) 

 
707 Roach extensively details a number of these agreements and their implications for Canadian and US __  

     cooperation on border security and counter-terrorism efforts. See Roach, Uneasy Neighbours 

 
708 For the full report, see: The Honourable Frank Iacobucci QC LLD, Internal Inquiry into the Actions  

     of Canadian Officials in Relation to Abdullah Almalki, Ahmad Abou-Elmaati and Muayyed Nureddin  

     (Ottawa: 2008)  

 
709 The Omar Khadr repatriation saga was most recently discussed in Chapter five 
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Canadian counter-terrorism and have made Canada and the United States uneasy 

neighbours.’710 In his reflections on the experience of Maher Arar and the resultant 

political controversy, Roach argues that: 

The Arar Affair suggests that extra-legalism in the United States can 

prevent effective review and accountability even for complicity in torture’, 

and laments the fact that the Arar Commission’s recommendations 

towards the end of enhancing and coordinating review of information 

sharing have not been implemented by the Canadian government.711  

The fact that the Canadian Government has failed to adopt these recommendations, which 

were made by a highly-publicized, domestic public inquiry they set up and invested 

millions of dollars in, speaks to the complex nature of the cooperation arrangements 

between the US and Canada and the impact of the US on Canadian policy-making in the 

national security realm.  

 Similarly, the Canadian government’s refusal to repatriate Omar Khadr for several 

years until early 2013, despite immense domestic political pressure and even compulsion 

from their own Supreme Court (as noted in the last Chapter), also speaks to the impact 

that Canada’s ‘uneasy neighbours’ to the south have had on Canadian counter-terrorism 

and national security policy. Although Khadr is now back in Canada, the Canadian 

government did not request his repatriation until it did so as part of an agreement with the 

US.712 Despite the aforementioned analysis that seems to suggest the presence of a rights 

culture in Canada, the impact of the United States on Canadian foreign and counter-

terrorism policy must be acknowledged as a significant political climate factor that 

impacts decision-making. As Roach notes, while the rulings of Canadian courts 

                                                           
710 Roach, Uneasy Neighbours, 1703. Roach also has portions of this article specifically dedicated to in- 

     depth discussion of the Maher Arar saga (1729-1749) and the Omar Khadr saga (1749-1787).  

 
711 Ibid, 1748 

 
712 Ibid, 1787 
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‘underline the powers of Canadian courts under the Charter and their commitment to 

protect the rights of Canadian citizens even in the face of significant evidence of their 

involvement with al Qaeda,’ they also remind us that the actions of American officials 

‘may have legal repercussions in other states even if they remain somewhat insulated 

from judicial review in the United States’.713 As such, Canadian political actors likely 

assess and recognize the political and legal costs associated with counter-terrorism 

policies that may strain what is a crucial, mutually cooperative symbolic, financial, and 

geographic relationship with the United States. 

 This section has analysed two aspects of Canada’s political culture, its societal 

attitudes towards human rights and its close relationship with the United States. The 

inception of the Charter was a nation-building exercise, and its robust interpretation by 

the Courts has led to a fundamental shift in public attitudes towards the criminal justice 

system. While it increased divisions and antagonism between Quebec and the rest of 

Canada, and needs to be seen as a product of compromise and pragmatism, it has led to a 

political culture of legal compliance insofar as the notwithstanding clause has never been 

invoked and governments have rarely refused to revise legislation to satisfy judicial 

objections. That said, while a rights culture is present in Canada, assessing linkages 

between this culture and counter-terrorism policy is much more difficult. Actors in 

political institutions can recognize occasions when fear and insecurity are present in their 

political climate, and they can seize opportunities to adopt counter-terrorism policies that 

would normally carry high political costs as a result of their rights concerns.  

 Insofar as analysis of one set of the most recent counter-terrorism provisions can 

be seen as illustrative of how decision-makers may seize on political opportunities 

                                                           
713 Ibid, 1789 
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presented by fear and insecurity, proper and full consideration of substantial, rights-

oriented amendments to the S-7 measures did not occur as a result of their swift passage 

in the aftermath of the Boston bombings and failed VIA rail bomb plot. The 

consequences of a lack of meaningful debate on these measures and any future measures 

is exacerbated in Canada because of the lack of parliamentary review mechanisms noted 

in Chapter four. Finally, while Canada is not necessarily seen as a leader on the 

geopolitical stage, the idea that it is immune to terrorism has recently been challenged, 

and national security and counter-terrorism have been put back on the Canadian public 

agenda by a number of high-profile events and public inquiries concerning treatment of 

Canadians by Canadian and American officials. With that said, analysis pertaining to the 

relationship between the United States and Canada in the fields of counter-terrorism and 

national security suggests that this relationship has an impact on political actors when 

they assess the political and legal consequences associated with implementing and 

defending counter-terrorism and national security policy that places strains on Canada’s 

relationship with the US.   

Section Two: Societal Attitudes Towards Human Rights in the United 

Kingdom 

This section begins with a short discussion of the historical evolution of the HRA and 

ECHR. Focus then turns to analysis of current societal attitudes towards these instruments 

in order to discern whether a rights culture exists in the country. The role of the media 

and politicians in influencing and promulgating these societal attitudes will be analysed 

particularly in regards to the UK’s attempts to deport Abu Qatada. In attempting to 

discern the linkages between counter-terrorism legislation and a rights culture, analysis 

will focus on the Justice and Security Act, a recent and significant piece of UK counter-

terrorism legislation that is discussed extensively in the thesis’ two previous chapters. 
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The section then turns to discussion of the UK’s geopolitical position and relationship 

with the United States, in order to analyse its possible impact on UK counter-terrorism 

policy. The UK/US analysis focuses particularly on recent issues raised by the Binyam 

Mohamed and Al-Rawi cases, including those associated with the intelligence sharing 

arrangements between the two countries, and disclosure of security-sensitive information 

in US and UK courts. 

According to the recent UK Bill of Rights Commission (BoRC): 

The term ‘human rights’ began to come into common usage in Britain and 

in Europe in the second half of the 20th century as the survivors of the 

appalling abuses of World War II sought to create instruments to prevent 

such abuses from ever taking place again. But the concept of ‘rights’ in the 

United Kingdom goes back almost to the very beginning of government as 

we now know it, to Magna Carta in 1215, the Petition of Right of 1628, 

the Bill of Rights in 1689 in England and the Claim of Right of 1689 in 

Scotland.714  

That said, it was not until 1966 that the UK allowed individuals to take cases under the 

European Convention on Human Rights to the Strasbourg Court.715 While UK courts 

showed themselves increasingly willing to regard the Convention and its case law as a 

source of legal principle,716 individuals could not seek specific redress for rights 

infringements in the UK courts until what Hiebert calls ‘the time of the next rights 

revolution, the United Kingdom’s introduction of the Human Rights Act, which came 

into effect in 2000’.717 It should be noted that the history of rights in the UK and 

                                                           
714 UK Bill of Rights Commission, A UK Bill of Rights? The Choice before Us (December 2012, Vol 1) __ 

__ [hereinafter “BoRC”] para. 6 

 
715 Ibid, para. 14 

 
716 Ibid, para. 18 

 
717 Hiebert, 302. She also notes that, ‘Political reluctance to formally relinquish the principle of  

     parliamentary supremacy had long represented a serious sticking point for those in the United Kingdom  

     proposing a bill of rights… A 1993 Labour policy contemplated use of a notwithstanding mechanism  

     based on Canada’s notwithstanding power. But as discussion about a bill of rights evolved, this proposal    

     subsequently disappeared. The political architects of the HRA became increasingly aware of how  

     political attitudes to the notwithstanding clause were evolving in Canada, and concern set in that if the  
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discussions pertaining to a UK Bill of Rights long pre-dates discussion, and eventual 

passage, of the HRA. Lord Lloyd offered his view that a Bill of Rights was not necessary 

because the UK already possessed a ‘better method, tried and tested over generations, for 

establishing, delimiting and enforcing human rights, than the proposed substitute of a pre-

determined Bill of Rights under judicial control’.718 Milne argued that the UK ‘should not 

have a Bill of Rights, at least not so long as we retain our present system of parliamentary 

sovereignty.’719 Further, along these lines, Griffith suggested that ‘law is not and cannot 

be a substitute for politics’.720 These and other debates721 illustrate how the Diceyan 

concept of the separation of powers were often taken up against the idea of codifying 

rights, but also illustrate that the importance of individual liberty within the common law 

has always been a feature of these debates.722 

 Nonetheless, the BoRC notes that, in the aftermath of the passage of the HRA, 

there was a lull in the discussion of whether it should be seen as ‘sufficient legislative 

underpinning of human rights’ or if the UK should take a further step by introducing a 

                                                           
     Canadian approach were emulated, reluctance to use the notwithstanding clause would contradict the  

     spirit of constrained judicial power’ 

 
718 Lord Lloyd, ‘Do We Need a Bill of Rights’ (1976) 39 Modern Law Review 121, 125. Lloyd further  

     argues that ‘I fully share the view that our judiciary is, within its limits, of the highest calibre and that  

     the maintenance of its present quality lies at the heart of our system of law. It is indeed for that very  

     reason I would prefer it should not be given tasks beyond its scope which are more properly left to other  

     organs of the Constitution’ at 129 

 
719 A.J.M. Milne, ‘Should We Have a Bill of Rights’ (1977) 40 Modern Law Review 389 

 
720 J.A.G. Griffith, ‘The Political Constitutions’ (1979) 42 Modern Law Review 1, 16: Griffith further writes  

      that, ‘The proposals for a written constitution, for a Bill of Rights, for a House of Lords with greater  

      powers to restrain governmental legislation, for regional assemblies, for a supreme court to monitor all  

      these proposals, are attempts to write laws so as to prevent Her Majesty’s Government from exercising  

      powers which hitherto that Government has exercised’  

 
721 Lord Scarman, English Law – The New Direction (Stevens, London, 1974); Report of the House of  

      Lords European Communities Select Committee (1980-81 H.L. 362); Lester, A., ‘Fundamental rights:  

      the UK Isolated? [1984] Public Law 46; Zander, M., A Bill of Rights? (4th ed., Sweet and Maxwell,  

      London, 1997) 

 
722 The Diceyan constitutional viewpoint was previously discussed in the literature review, at 94-95 
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UK Bill of Rights.723 Following his election in 2006, David Cameron advocated replacing 

the HRA with a ‘modern British Bill of Rights’ that would define ‘core British values’.724 

There were also subsequent calls for reform in the forms of 2007 and 2009 Government 

Green papers for a Bill of Rights that represented a ‘fuller articulation of British values’. 

725 In May 2010, the new Coalition Government announced as part of its coalition 

programme that it would establish a Commission to investigate the creation of a British 

Bill of Rights and, as such, the BoRC was established in March 2011. Some 

commentators believe that this was the result of Cameron and other senior Conservatives 

trying to ‘allay anger within the party, and among some voters, directed at decisions 

made under the Human Rights Act’.726 Fenwick notes that the Commission’s membership 

reflects an uneasy compromise between the coalition parties in setting it up, as does the 

fragmented nature of the report itself.727 

 With this in mind, there are aspects of the BoRC’s report that are illuminating for 

this chapter’s purposes, particularly those that deal with current societal attitudes towards 

the HRA and ECHR. Particularly relevant is the Commission’s finding that there was, 

and is, a lack of public education and ‘ownership’ of the HRA, which is a constant theme 

                                                           
723 BoRC, para. 18 

 
724 Ibid, para. 19 

 
725 This process has not been without its complications. See BoRC, para. 19: ‘The Liberal Democrats  

     reiterated their support for a written constitution which would include a Bill of Rights that continues to  

     incorporate Convention Rights into UK law’. In the 2007 paper, the Labour Government proposed a  

     ‘British statement of values and a British Bill of Rights and Duties’ and, in its subsequent 2009 Green  

     Paper, said that while the HRA ‘had been an important first step… a fuller articulation of values, while   

     still incorporating Convention rights into UK law, would promote a stronger commitment to  

     fundamental freedoms’ 

 
726 Helen Fenwick, ‘The Report of the Bill of Rights Commission: Disappointing Expectations or Fulfilling 

__ Them?’ UK Constitutional Law Group, March 21, 2013  [hereinafter “Fenwick BoRC”] 1: The  

     Commission was announced at Prime Minister’s questions as a reaction to criticism of a Supreme Court  

     decision pertaining to the Sex Offender Registry 

 
727 Ibid, p. 2: The report contains eight separate papers by Commission members or groups of members, __  

     dwarfing sections of the Report that the majority managed to agree on.  
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that runs through the report. For instance, paragraphs 32 to 33 note that more could have 

been more done ‘before, during or after the Act’s enactment to explain its effect to the 

British public’, and paragraph 35 further notes that the current rights framework is 

‘widely regarded by the public as foreign or European and therefore lacks both popular 

support and legitimacy’. While the Commission notes that many of its respondents 

argued that the HRA was, and is, ‘a carefully drafted piece of legislation which has now 

been in place for approaching 15 years and which has had the capacity to engage with 

different legal systems’,728 it nonetheless notes that those who advocate for a UK Bill of 

Rights claim that such an instrument could better ‘reflect the domestic heritage and legal 

culture of the UK which… would help both with public perceptions and feelings of 

ownership’.729  

 This lack of ownership is in stark contrast to the societal attitudes expressed 

towards the Charter in Canada, and political actors in the UK may recognize these 

attitudes when they act and speak in the public and political domain. Recent statements 

by politicians have led some commentators to argue that they do, and that they may even 

be propagating anti-HRA and ECHR views, along with the mainstream media.730 While 

these attacks on the HRA are nothing new, ‘the idea – part of the media campaign against 

the HRA – that human rights concerns stand in the way of Britain’s ability to combat 

                                                           
728 Ibid, para. 68 

 
729 Ibid, para. 36 

 
730 See Justice Secretary Chris Grayling’s comments to the Sunday Telegraph: ‘I cannot conceive of a   

     situation where we could put forward a serious reform without scrapping Labour’s Human Rights Act  

     and starting again. We cannot go on with a situation where people who are a threat to our national   

     security, or who come to Britain and commit serious crimes, are able to cite their human rights when  

     they are clearly wholly unconcerned for the human rights of others. We need a dramatically curtailed  

     role for the European Court of Human Rights in the UK.’: Peter Hennessy, ‘Tory Attack Dog Chris  

     Grayling Comes Off the Leash’ (The Telegraph) accessed April 6 2013; Also, see: Walters S, ‘A Great  

     Day for British Justice: May Vows to  Take UK out of the European Court of Human Rights’ (The Daily  

     Mail) accessed March 2 2013 
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terrorism, has found a particular focus in relation to Abu Qatada’.731 David Cameron, 

referencing the UK’s past difficulties in deporting Qatada, told the Council of Europe in 

January 2012 that it was ‘not surprising that some people start asking questions about 

whether the current arrangements are really sensible’.732 After subsequent failed attempts 

to deport him, Qatada had become the subject of numerous media reports and speeches 

by politicians.733  

 The past failures to deport Qatada, and the handling of the situation by involved 

politicians, had further fuelled the media’s interest in the case. News reports described 

Cameron as ‘boiling over the Abu Qatada case’ and alluded to ‘having all options, 

including leaving altogether’ on the table in regards to ECHR withdrawal.734 The media 

attention surrounding Qatada and such comments by politicians have only further fuelled 

anti-HRA sentiment, leading the BoRC to worry out loud whether a new UK Bill of 

Rights might be similarly attacked as a rebadged HRA.735 This anti-HRA and ECHR 

sentiment, which stands in stark contrast to the patriotic attachment to the Charter in 

Canada, illustrates the role media can play in shaping societal attitudes, and lends weight 

                                                           
731 Fenwick BoRC, 5. The Qatada legal saga has been extensively detailed in Ch. 5 of this thesis. 

 
732 David Cameron, Council of Europe Speech, January  25th, 2012 

 
733 On March 9th, 2013, Theresa May told the Conservative Victory 2015 Conference: ‘When Strasbourg  --

--_ constantly moves the goalposts and prevents the deportation of dangerous men like Abu Qatada, we     

      have to ask ourselves, to what end are we signatories to the Convention?’ Moreover, Dominic Raab has   

      been quoted as saying that, ‘This case shows we urgently need to overhaul the law on deportation, scrap   

      the Human Rights act and start standing up for British democracy rather than kowtowing to the  

      European court in Strasbourg’: Nicholas Watt and Alan Travis, ‘UK May Withdraw from European  

      Rights Convention over Abu Qatada’ (The Guardian) accessed April 24 2013 

 
734 Alan Travis, ‘Abu Qatada Will Not Be Deported for Many Months, Admits Theresa May’ (The  

     Guardian) accessed April 24 2013 

 
735 BoRC, para. 80: ‘The Majority of members find it hard to persuade themselves that public perceptions  

     are likely to change in any substantial way as a result, particularly given the highly polemical way in  

     which these issues tend to be presented by both some commentators and some sections of the media’ 
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to Lazarus’ claim that ‘the histories and traditions of the countries being analysed have 

produced different conceptions about the right and the role of fundamental rights’.736  

Is there a difference in societal attitudes towards human rights in the two jurisdictions? 

Can a rights culture be said to exist in the UK? 

 

Analyses here suggest that there is a difference in societal attitudes towards human rights 

in the two jurisdictions, particularly in regards to the treatment of the HRA by the UK 

public and politicians when contrasted with the Canadian attitudes towards the Charter. 

The analyses in this chapter support Fenwick et. al’s contention that the Charter has 

enjoyed a ‘patriotic attachment’ among the public and politicians in Canada, who view it 

as a home-grown, specifically Canadian achievement.737 While the importance of 

individual liberty in common law has always had a place in the UK, the HRA (and the 

ECHR that it gives effect to) has not been able to capture this same attachment, as it is too 

often attacked by the media and politicians as ‘foreign’ or externally imposed. As such, it 

becomes difficult to answer the second part of the research question, which asks if it can 

be argued that a human rights culture exists in the UK positively. Analysis of the 

decisions in Al-Rawi, Binyam Mohamed, and Qatada (and decisions on detention without 

trial and control orders analysed in Chapter three) illustrated that the UK judiciary is 

committed to protecting the open justice principle and the right to a fair trial even in the 

face of immense political and public pressure. That said, if the establishment of a human 

rights culture demands an interaction of systems and institutions to achieve and maintain 

the equilibrium between interests and values on which human respect for human rights 

                                                           
736 Lazarus, 16 

 
737 Helen Fenwick, Gavin Phillipson and Roger Masterman, ‘The Human Rights Act in Contemporary  

     Context’ in Fenwick H, Phillipson G and Masterman R (eds), Judicial Reasoning under the UK Human  

     Rights Act (Cambridge University Press 2007) [hereinafter “Fenwick et al”] 2 
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depends, as Feldman suggests,738 then the current UK political climate (the societal 

attitudes towards human rights held by politicians, the media and general public noted 

above) makes it difficult to argue that such a culture is truly present in the UK.  

 The UK courts, like the Canadian courts, have not refrained from declaring 

counter-terrorism legislation to be incompatible with human rights in recent years.739 

Nonetheless, the analysis above suggests that the political costs associated with 

implementing or defending counter-terrorism policies potentially offensive to human 

rights may not be as high in the UK as they are in Canada, where a political culture of 

legal compliance backstopped by a patriotic attachment to the Charter exists, and where 

the ability and willingness of courts to strike down counter-terrorism legislation 

inconsistent with human rights is present. A recent example of this is the policy process 

behind, and passage of, the UK Justice and Security Act 2013.740 The existence of a 

strong rights culture may have made the political costs associated with passing the Bill 

without many of the human rights safeguards suggested by the JCHR too high. The result 

is a final version of the Bill that does not take into account many of the amendments 

suggested by the House of Lords. That said, there are also complex political climate 

factors at play here, particularly those that pertain to the UK’s intelligence sharing 

relationships with the United States and the disclosure of security sensitive information in 

UK or US courts.741 Focus now turns to analysis of the impact of the UK’s geopolitical 

                                                           
738 Feldman, Impact of Human Rights 

 
739 As was noted in both Chapters three and five  

 
740 This policy process included the JCHR making numerous recommendations for amendments. Many of  

      these amendments were tabled and passed through the House of Lords, but almost all were removed  

      from the final version of the Bill that eventually passed through the House of Commons and became the  

      Justice and Security Act.  

 
741 Roach has argued that the Justice and Security Act represents a ‘vigorous response’ by the UK  

     government to the ‘Binyam Mohamed case and threats by American officials to share less intelligence  

     with them’. See Roach, Substitute Justice, 63. Both Binyam Mohammed and Al-Rawi are further  

     discussed below. 
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position and relationships on counter-terrorism and national security policy, including 

analysis of the relationships it shares with the United States. 

The UK’s ‘Special Relationship’ with the U.S 

The UK’s relationship with US is the last element of its political culture to be analysed in 

this section.  The nature of this relationship has been significantly affected in recent years 

by the Al-Rawi and Binyam Mohamed cases742 that, according to Roach, serve as ‘a 

reminder that non-American courts and legislatures cannot ignore the impact of American 

laws and processes with respect to their attempts to obtain substitute justice. American 

practices of secrecy and extra-legalism cast a large shadow over the world’.743 The 

UK/US relationship is a political climate factor that had a significant impact on the UK 

government’s development, and passage, of the Justice and Security Act. As was noted 

extensively in Chapter five, the need to protect and maintain the intelligence sharing 

relationships between the two countries featured prominently in the UK government’s 

claims for non-disclosure of security sensitive information in both Al-Rawi and Binyam 

Mohamed. As Roach notes, American extra-legalism casts a large shadow over the world, 

but the special nature of the UK/US relationship was such that, ‘The UK government has 

taken such threats very seriously to the point of settling lawsuits to avoid further 

disclosure... and proposing new legislation to allow the use of secret evidence in civil 

litigation with respect to material that reveals the misconduct of third parties such as 

American security agencies and officials’.744 

 Much has been written about how the Binyam Mohamed and Al-Rawi legal 

affairs, and the subsequent passage of the Justice and Security Act 2013, have revealed 
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743 Roach, Substitute Justice, 63 
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the close relationship between the US and UK, particularly in the realms of intelligence 

information sharing and co-operation. Otty has argued that the cases have exposed how 

‘In the wake of the terrorist attacks of September 11, 2001 an approach was adopted 

whereby co-operation with the United States trumped all other factors. Ordinary rules 

would not apply, ordinary caveats to intelligence co-operation would be watered down or 

abandoned’.745 Murray notes that the Binyam Mohamed and Al-Rawi cases ‘have sparked 

concern among partner agencies, particularly in the USA. As a result, the UK 

Government has often settled with the claimants rather than fight litigation, ostensibly to 

protect information received in confidence from partner intelligence services from 

disclosure in the course of civil proceedings’.746 Murray further argues in relation to the 

Justice and Security Act that, ‘It is questionable whether this legislation is not more 

concerned with preventing any repetition of the acute embarrassment caused to the UK’s 

Security and Secret Intelligence Services as a result of the revelations resultant from these 

cases’.747 

 In response to the research question about the impact of the US on UK counter-

terrorism measures, the Binyam Mohamed and Al-Rawi legal affairs, the Justice and 

Security Act, and the process behind its development and passage by the UK government 

all speak to the unique nature of the UK/US relationship and the impact that the US has 

had on UK counter-terrorism and national security policy. Analysis here suggests the 

reach of American influence on UK counter-terrorism policy making, albeit in regards to 

one specific piece of legislation. Nonetheless, the passage of the Justice and Security Act 
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746 C.R.G. Murray, ‘Out of the Shadows: The Courts and the United Kingdom’s Malfunctioning  

      International Counter-Terrorism Partnerships’ (2013) 18 Journal of Conflict and Security Law, 193, 195 

 
747 Ibid 



217 

could have serious implications for the rights of those who seek disclosure of security 

sensitive information to aid in their civil litigation, and perhaps even wider reputational 

damage for the UK, a country that carries a significant amount of soft power globally as a 

defender of open justice, the rule of law and human rights. The fact that the UK 

government was willing to face the political costs of this legislation, both domestically 

and abroad, speaks to the importance of the impact its relationship with the US has on its 

counter-terrorism policy.  

Conclusion 

The first objective of this chapter was to answer the research question: Is there a 

difference in societal attitudes towards human rights in the two jurisdictions and, together 

with the analysis of legal culture in Chapter five, can it be argued that a human rights 

culture exists in the two jurisdictions? As was noted at the outset, respect for human 

rights and the rule of law in a society, or lack thereof, is not only made evident by judicial 

decisions, such as those analysed in Chapter five. It can also be seen in the decisions and 

statements made by politicians, the public, the media and interested civil society groups. 

As such, analysing the decisions and statements these actors have made, provided a basis 

for examining whether, and to what extent, a rights culture has developed in the two 

countries. While Canadian Courts have not refrained from striking or reading down 

provisions of counter-terrorism legislation, analysis of the case law in the wider national 

security realm has shown judicial reasoning concerning their role in protecting the 

Charter, and  their relationship with Parliament and the Executive to be more deferential. 

That said, this chapter has suggested that there are a number of reasons why Canadian 

political actors must consider the political costs of the counter-terrorism legislation they 

implement and defend, because of the existence a patriotic attachment to the Charter, and 

the ability and willingness of Canadian courts to invalidate counter-terrorism legislation 
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inconsistent with human rights. However, analysis of the Bill S-7 policy process has 

shown how political climate factors, such as recent successful or foiled terrorist attacks, 

can lower the political and legal consequences associated with implementing and 

defending counter-terrorism legislation that may give rise to human rights concerns. 

When this occurs, substantive debate about the impact of the provisions on the human 

rights of citizens is often replaced by rhetoric and political platitudes. When counter-

terrorism policy is debated and passed in this manner, there is often a lack of meaningful 

debate on possible amendments to the policy that seek to address human rights concerns, 

as was the case with Bill S-7 policy process.  

 Based on the analysis in this chapter, and that undertaken in Chapter five, it 

appears difficult to argue that a human rights culture currently exists in the United 

Kingdom. Granted, Chapter five found that the decisions in Al-Rawi, Binyam Mohamed 

and Qatada show that the UK judiciary is committed to protecting human rights even in 

the face of immense political and public pressure. That said, if the establishment of a 

human rights culture demands interaction between institutions to achieve and maintain 

the equilibrium between interests and values on which human respect for human rights 

depends, then the current UK political climate (the societal attitudes towards the HRA 

held by politicians, the media and general public noted above) makes it difficult to argue 

that such a culture is truly present in the UK. This is indeed the key difference in societal 

attitudes towards human rights in the two jurisdictions. Whereas it has been argued that 

the Canadian Charter came about as a nation-building exercise and has garnered a sense 

of patriotic attachment, the HRA suffers from a lack of public feelings of ownership and 

there is considerable public hostility to the Strasbourg Court. Furthermore, political actors 

in the UK may even be contributing to the lack of ownership and negative attitudes 

towards the HRA and ECHR. Recent statements by politicians and the mainstream media 
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have done this particularly in relation to Abu Qatada. The past failed attempts to deport 

Qatada, as well as the numerous associated statements by politicians in regards to 

withdrawal from the ECHR, have only fuelled anti-HRA sentiment. While it might be fair 

to argue that the judicial decisions in the cases canvassed in Chapters three and five 

suggest that there is strong support amongst the UK judiciary for individual liberty at 

common law, societal attitudes towards the HRA voiced by politicians, the public and the 

media make it difficult to argue that a human rights culture exists through the jurisdiction 

in both legal and political spheres.  

The second objective of this chapter was to answer the research question: What 

impact has the relationship with the United States had on the evolution of counter-

terrorism measures in the two jurisdictions? Analyses in this chapter suggest that UK’s 

special and complex relationship with the US might have such impact that the Justice and 

Security Act was passed despite serious concerns raised by the JCHR, legal professionals 

and academic commentators that it would cause reputational damage to the UK and have 

deleterious effects on the right of the individual to open justice. The process behind its 

development and passage by the UK government all speak to the unique nature of the 

UK/US relationship and the impact that the US can have on UK counter-terrorism and 

national security policy. Analysis in the Canadian section illuminated the impact of the 

US on Canadian counter-terrorism policy, particularly with regards to the legal cases of 

Omar Khadr and Maher Arar. Analysis in the UK section also suggests that the reach of 

American influence on UK counter-terrorism policy making, albeit in regards to one 

specific piece of legislation. The fact that the UK government was willing to face the 

political costs of this legislation, both domestically and abroad, speaks to the strength of 

the influence that the US continues to have over the UK government’s counter-terrorism 

policy. 
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CHAPTER SEVEN: CONCLUSION 
 

This thesis has tested the hypothesis that national security remains a bastion of national 

sovereignty, despite the force of international legal instruments like UN Security Council 

Resolution 1373 and, as such, the evolution of counter-terrorism policies in different 

jurisdictions is best analyzed and understood as a product of the institutional structures 

and cultures present in those jurisdictions. Put simply, it has tested the argument that 

while Resolution 1373 undoubtedly had an impact on how and when the ATA and ATCSA 

were implemented, it is the domestic structures and cultures in the two jurisdictions that 

have had the greatest impact on how counter-terrorism measures have since evolved. It 

has done so by seeking to answer research questions connected to this hypothesis that 

were designed to assess the impact of domestic structures and cultures on the evolution of 

counter-terrorism measures. The analyses pertaining to these research questions, 

undertaken in Chapters three through six, are discussed below. The following section 

argues that findings from the thesis confirm the value of cultural comparativist 

approaches, while the final section of this chapter makes country-specific 

recommendations for change and suggests directions for future research. 

Key Influences on the Evolution of Domestic Counter-Terrorism Policies 

 

In this section it will be argued that the overall conclusion of this thesis is that national 

security indeed remains a bastion of national sovereignty, despite the force of 

international legal instruments like UN Security Council Resolution 1373. As such, the 

evolution of counter-terrorism policies in different jurisdictions is best analyzed and 

understood as a product of the institutional structures and cultures present in those 

jurisdictions. That said, the evident willingness of courts in both jurisdictions to look to 

other jurisdictions for guidance in their decision-making, and evidence as to the impact of 
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the US on decision-making in both jurisdictions, did provide some evidence that 

suggested some limits to the central hypothesis. Nonetheless, while Resolution 1373 

undoubtedly had an impact on how and when the ATA and ATCSA were implemented, it 

has been clearly demonstrated that it is the domestic structures and cultures in the two 

jurisdictions that have had the greatest impact on how counter-terrorism measures have 

since evolved. 

Chapter Three was principally concerned with differences in legal structure 

between the two jurisdictions. To explore the impact of these differences on the evolution 

of counter-terrorism measures two research questions were investigated: 1) How, and to 

what extent, are domestic legal decisions on counter-terrorism influenced by the structure 

of the rights adjudication systems in each jurisdiction and; 2) How, and to what extent, do 

domestic legal structures allow for international legal instruments to impact domestic 

legal decisions on counter-terrorism? Case law pertaining to security certificates in 

Canada and detention without trial and control orders provisions in the United Kingdom 

was analysed. This analysis focused on how national courts operate within their 

respective legal structures and how, and to what extent, these structures influence how 

judges reason and reach their decisions. It was noted that several authors agree that the 

terrain of international law has shifted and greater attention must be paid to the operation 

of domestic institutions, but that they all have different conceptions of how national 

courts are interacting with one another, and with the international legal order. The extent 

to which each of these conceptions applied in the case law analyses was used in order to 

help answer the second research question.  

In the Suresh analysis, the Supreme Court of Canada argued that it was an 

element of its own legal structure, namely, the fundamental justice balance under s. 7 of 

the Charter that precluded deportation to torture, rather than the ICCPR and CAT. 
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Conversely, the Court used an international instrument to fill a void in Canada’s legal 

structure by adopting the International Convention for the Suppression of Financing of 

Terrorism’s definition of terrorism. The same void was not present in Belmarsh and, as 

such, the UK House of Lords proceeded in its analysis on the basis of its own domestic 

definition of terrorism. Conversely, the discrimination argument that had been 

successfully raised against differential treatment of non-citizens in Belmarsh did not 

succeed in Charkaoui I because the structure of the Canadian legal system, namely 

section 6 of the Charter, legally provides for this differential treatment. SIAC was created 

as a result of a gap in the UK’s legal structure that was recognized by Chahal, a case that 

turned on the existence of a similar system in Canada. While some of the judges noted a 

preference towards issuing a declaration of incompatibility, the majority in MB decided 

that they were essentially mandated by section 3(1) of the HRA, to read down legislation. 

Similarly, the majority in SSHD v. AF No 3 spoke clearly about how they were essentially 

bound to take into account A. v UK by their legal constraints under the ECHR and the 

HRA. These analyses illustrate how, and to what extent, domestic legal decisions on 

counter-terrorism are influenced by the structure of local rights adjudication systems.  

Moreover, the research question how, and to what extent, domestic legal 

structures allow for international legal instruments to impact domestic legal decisions on 

counter-terrorism was answered in several different ways by the analyses in this chapter. 

The argument that international legal instruments are often invoked to add rhetorical 

force to a decision was most forceful in the Suresh analysis, when the Supreme Court 

used both the Canadian and international experience to engage in its section 7 analysis 

but made clear that it was the fundamental justice balance under the Charter that 

precludes deportation to torture, and not the constraining force of the Convention Against 

Torture. This argument was also useful in the Belmarsh analysis, where it seems 
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reasonable to argue that the Court’s consideration of international sources provided 

largely rhetorical backing for a decision that was already strongly based on the domestic 

definition of terrorism and a long English common law tradition. The argument that 

Courts are open to looking to solutions in other jurisdictions to fill in gaps in their own 

legal structure was also very applicable, most especially in the Charkaoui I analysis, 

where the Supreme Court of Canada placed strong emphasis on the case law pertaining to 

control orders and system of special advocates present in the UK. 

 Chapter four analysed differences between the political structures present in the 

two jurisdictions. It noted that Canada and the UK have both had experience with 

minority (or coalition) governments in the years since 9/11, albeit at different times. As 

such, the following research question was posed: Has the existence of minority (or 

coalition) governments had an impact on domestic counter-terrorism legislation? It was 

argued that a significant difference between the UK and Canada’s political structures is 

the comparative abundance of parliamentary oversight and review of counter-terrorism 

provisions in the UK and the glaring lack of these review mechanisms in Canada. This 

lead to the second research question: How, and to what extent, have systems for 

parliamentary review and oversight of counter-terrorism measures had an impact on 

domestic counter-terrorism legislation? It was then argued that mechanisms for 

Parliamentary oversight suggest improvements to counter-terrorism measures that: 

reinforce the recommendations of other domestic committees or inquiries; make the case 

for additional domestic scrutiny mechanisms; and, make targeted recommendations for 

amendments that may be taken up in public Bill committee debates. As such, 

parliamentary scrutiny and oversight mechanisms are a crucial part of a state’s domestic 

political structure, but the extent to which they actually impact counter-terrorism 

legislation was less evident.  
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 In response to the first research question in Chapter four, it was argued that the 

instability of Canada’s minority government resulted in the stalling of anti-terrorism 

reviews, the lack of a much needed domestic national security scrutiny mechanism and, at 

least partially, the rushed consideration of amendments to the security certificate regime. 

It was argued that the current security certificate regime may have looked very different if 

none of these things had taken place. Similarly, it was argued that the process behind the 

drafting, tabling and passing of TPIMs could have been different in a majority 

government that did not require the kind of compromise insisted upon by the Liberal 

Democrat minority coalition partners. In regards to the second question, it was argued 

that systems for parliamentary review and oversight of counter-terrorism measures often 

reinforced the recommendations of other domestic committees or inquiries, made the case 

for additional domestic scrutiny mechanisms and make targeted recommendations for 

amendments that were taken up in public Bill committee debates. Nonetheless, analysis 

of domestic scrutiny mechanisms in Canada revealed that these mechanisms had very 

little influence on the evolution of security certificates, likely because the few 

mechanisms that exist have no regular mandate, and because the previous government 

type precluded their proper consideration of amendments to security certificates. By 

contrast, the UK has a wealth of Parliamentary scrutiny mechanisms, although the views 

of the Independent Reviewer of Terrorism Legislation seemed to carry more weight than 

those of the Joint Committee on Human Rights. As a result, it was argued that the debates 

surrounding annual renewal of sunset clauses, and the subsequent vote which was 

extremely close, might have been different had the Independent Reviewer not been a part 

of the country’s domestic political structure. Similarly, was argued that several other 

debates on amendments recommended to the TPIMs bill by the JCHR were swayed by 

the views of the Independent Reviewer. As such, analysing the oversight mechanisms of 
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both countries usefully demonstrated that domestic political structure (namely, the 

presence of an Independent Reviewer and/or any other permanent scrutiny mechanism, or 

lack thereof) under which decision-makers operate has a significant influence on the 

evolution of counter-terrorism legislation. 

 Chapter five analyzed key decisions pertaining to the wider use of secret evidence 

in civil litigation and criminal prosecutions, in order to make observations about 

differences in the legal culture between Canada and the UK in the wider national security 

realm. In doing so, it provided a useful basis of comparison for chapter six’s analysis of 

political culture. The chapter noted at its outset that opinions vary widely about the role 

of the courts and the proper exercise of deference to the executive and, as such, sought to 

discern if, and to what extent, these concepts are evident in judicial decision-making with 

a view to answering the following research question: How, and to what extent, do the 

judiciaries of Canada and the UK show deference to the executive in national security 

cases? Moreover, through its analyses of judicial decisions in the wider national security 

realm, in combination with judicial decisions analyzed in the previous chapters, the 

chapter sought to identify whether a ‘rights culture’ is part of the legal culture in the two 

countries. As such, the following research questions were posed: To what extent can 

judicial decisions in national security cases be argued to be indicative of a human rights 

culture in the two jurisdictions? This analysis of how, and to what extent, judicial 

decision-making in Canada and the UK can be said to be indicative of the existence of a 

rights culture will proved additionally useful when the thesis turned its focus to the 

political sphere in Chapter six. 

Chapter five’s analyses of both the UK and Canadian case law in the wider 

national security realm, in combination with the analyses of the case law in Chapter three, 

suggested that the courts in both countries are committed to protecting fundamental 
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principles of open justice, albeit to varying degrees under different circumstances. As 

such, the answer to the first research question of how, and to what extent, the judiciaries 

of Canada and the UK express deference to the executive in national security cases is 

mixed. In Ahmad, the Supreme Court engaged in a lengthy historical analysis to uphold 

the jurisdiction of the Federal Court in assessing disclosure claims, and also upheld the 

bifurcated system under section 38 CEA, whilst suggesting that Parliament should 

consider the wisdom of this scheme. Like the UK Supreme Court in Al-Rawi, the 

Supreme Court in Ahmad recognized that it is limited to ruling on the overall fairness of 

the proceedings, but has also not refrained from suggesting proper consideration in 

Parliament about the wisdom of the CEA scheme. The difference in levels of deference 

between the Federal Court and Federal Court of Appeal in Almalki was also quite 

significant, with the latter more willing to defer than was Mosley J in the former. By 

contrast, the Federal Court of Appeal and Supreme Court were less willing to defer to the 

Government’s non-disclosure claims in relation to Mr. Khadr, perhaps because of the 

severe rights infringements that he had endured and the liberty interests that were at 

stake, similar to those in Binyam Mohamed. As such, it appears as though Khadr’s FCA 

case and Binyam Mohamed can be distinguished from Almalki and even Tariq in the 

sense that less deference was shown to the Government’s claims in respect of the former 

men because of the rights infringements they had and could continue to endure. That 

being said, the Supreme Court in Khadr SC still deferred substantially to the Government 

on the question of the appropriate remedy for the Charter abuses Khadr sustained, arguing 

that they could not require the Canadian Government to repatriate him as a result of 

limitations in their institutional competence, and their need to respect the prerogative 

powers of the executive in areas of foreign relations. 
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Moreover, in regards to the second research question, the case law reviewed in 

Chapter five showed that the UK judiciary has been less willing in recent years to engage 

in what Kavanagh calls substantial deference to Parliament and the executive. Though 

caution should again be expressed in relation to the Binyam Mohamed judgment, which 

may have been significantly different had the US District Court not released some of the 

information pertinent to the redacted paragraphs at issue, it is still fair to argue that the 

judgment is indicative of Dyzenhaus’ ideal culture of justification, whereby Parliament 

and the executive are expected to earn deference from the courts by ensuring that 

legislation is human rights compatible. The court in Al-Rawi showed extreme caution in 

extending the power of a CMP, noting that this would require the express will of 

Parliament. This turns the traditional institutional legitimacy claim on its head because 

the Court is not, as Lord Hope put it, simply surrendering to Parliament something which 

lies within the area of the court’s responsibility. Rather, it is recognizing that the decision 

on the appropriate balance between open justice and the demands of national security in 

this case is best left for determination through the democratic process conducted by 

Parliament, following a process of consultation. This viewpoint accords with Hunt’s 

concept of due deference, as the Court in Al-Rawi operated under the assumption that 

power in the Constitution is shared among the various actors within it, rather than 

parcelled out according to some inflexible notion of the separation of powers. That said, 

as was noted by Feldman at the outset of Chapter five, no single body can establish a 

rights culture in a country. As such, focus in Chapter six turned to analyses of decisions 

and statements made about human rights instruments in the realm of counter-terrorism by 

politicians, the media and the public. 

Chapter six was principally concerned with differences in political culture in the 

two jurisdictions, namely, societal attitudes towards human rights, and the impact of 
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relationships with the United States. The first objective of this chapter was to build on the 

analysis from Chapter five to answer the following research question: Is there a 

difference in societal attitudes towards human rights in the two jurisdictions and, together 

with the analysis of legal culture in Chapter Five, can it be argued that a human rights 

culture exists in the two jurisdictions? The second of objective of this chapter was to 

analyse Canada and the United Kingdom’s relationship with the United States to answer 

the following research question: What impact has the relationship with the United States 

had on the evolution of domestic counter-terrorism measures in the two jurisdictions? 

Academic commentary regarding societal attitudes in the UK towards the HRA and 

ECHR has been sharply divided, and it has been argued that there is a patriotic attachment 

in Canada to the Charter as a specifically Canadian achievement that has not been 

paralleled in the UK with respect to the HRA.748 The role of the media and politicians in 

influencing and promulgating these societal attitudes cannot be ignored, and this was 

analysed specifically in regards to counter-terrorism policies and issues, such as Bill S-7 

and the UK’s attempts to deport Abu Qatada. Analyses then turned to discussions of the 

potential impact of relationships with the United States on counter-terrorism policy, 

focusing on Bill S-7 in Canada and the Justice and Security Act749 in the UK. 

Analyses in Chapter six suggested that while Canadian Courts have not refrained 

from striking or reading down provisions of counter-terrorism legislation, analysis of the 

case law in the wider national security realm has shown judicial reasoning concerning 

their role in protecting the Charter, and their relationship with Parliament and the 

Executive to be more deferential. That said, it was suggested that there are a number of 

                                                           
748 Helen Fenwick, Gavin Phillipson and Roger Masterman, ‘The Human Rights Act in Contemporary  

     Context’ in Helen Fenwick, Gavin Phillipson and Roger Masterman (eds), Judicial Reasoning Under the  

     UK Human Rights Act (Cambridge University Press 2007) 3 

 
749 Justice and Security Act 2013 C.18 [hereinafter “Justice and Security Act”] 



229 

reasons why Canadian political actors must consider the political costs of the counter-

terrorism legislation they implement and defend, because of the existence a patriotic 

attachment to the Charter, and the ability and willingness of Canadian courts to invalidate 

counter-terrorism legislation inconsistent with human rights. However, analysis of the 

Bill S-7 policy process has showed how political climate factors, such as recent 

successful or foiled terrorist attacks, can result in less substantive debate about the impact 

of the provisions on the human rights of citizens is often replaced by rhetoric and political 

platitudes. When counter-terrorism policy is debated and passed in this manner, there is 

often a lack of meaningful debate on possible amendments to the policy that seek to 

address human rights concerns, as was the case with Bill S-7 policy process.  

 Moreover, analyses in Chapter six made it difficult to argue that a human rights 

culture currently exists in the United Kingdom. Granted, Chapter five found that the 

decisions in Al-Rawi, Binyam Mohamed and Qatada show that the UK judiciary is 

committed to protecting human rights even in the face of immense political and public 

pressure. That said, if the establishment of a human rights culture demands interaction 

between institutions to achieve and maintain the equilibrium between interests and values 

on which human respect for human rights depends, then the current UK political climate 

(the societal attitudes towards the HRA held by politicians, the media and general public 

noted above) makes it difficult to argue that such a culture is truly present in the UK. This 

is indeed the key difference in societal attitudes towards human rights in the two 

jurisdictions. Whereas it has been argued that the Canadian Charter came about as a 

nation-building exercise and has garnered a sense of patriotic attachment, the HRA suffers 

from a lack of public feelings of ownership and there is considerable public hostility to 

the Strasbourg Court for intruding in matters of national sovereignty. Furthermore, 

political actors in the UK may even be contributing to the lack of ownership and negative 
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attitudes towards the HRA and ECHR. Recent statements by politicians and the 

mainstream media have done this particularly in relation to Abu Qatada. The past failed 

attempts to deport Qatada, as well as the numerous associated statements by politicians in 

regards to withdrawal from the ECHR, have only fuelled anti-HRA sentiment. While it 

might be fair to argue that the judicial decisions in the cases canvassed in Chapters three 

and five suggest that there is strong support amongst the UK judiciary for individual 

liberty at common law, societal attitudes towards the HRA voiced by politicians, the 

public and the media make it difficult to argue that a strong human rights culture exists 

through the jurisdiction in both legal and political spheres.  

In regards to the second research question, analyses in Chapter six suggested that 

UK’s special and complex relationship with the US might have such impact that the 

Justice and Security Act was passed despite serious concerns raised by the JCHR, legal 

professionals and academic commentators that it would cause reputational damage to the 

UK and have deleterious effects on the right of the individual to open justice. The process 

behind its development and passage by the UK government all speak to the unique nature 

of the UK/US relationship and the impact that the US can have on UK counter-terrorism 

and national security policy. Analysis in the Canadian section illuminated the impact of 

the US on Canadian counter-terrorism policy, particularly with regards to the legal cases 

of Omar Khadr and Maher Arar, and the decision to pass Bill S-7 in the aftermath of the 

Boston terrorist attacks. The fact that the UK and Canadian governments were willing to 

face the political costs of these decisions, both domestically and abroad, speaks to the 

strength of the impact that the US continues to have on their counter-terrorism policy. 

This was perhaps the strongest challenge to the thesis’ hypothesis, along with some of the 

analyses in Chapter three pertaining the willingness of courts to look to other jurisdictions 

to fill in gaps in their domestic legal structure. The hypothesis that it is the domestic 
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structures and cultures in the two jurisdictions that have had the greatest impact on how 

counter-terrorism measures have since evolved is most strongly tested by this analysis of 

the US impact in Chapter six and the aforementioned analyses in Chapter three. 

Nonetheless, the bulk of the evidence discussed in this section suggest that the hypothesis 

holds despite these considerations that should be rightly noted and taken into account. As 

such, the hypothesis may be restated as follows: national security remains a bastion of 

national sovereignty, despite the force of international legal instruments like UN Security 

Council Resolution 1373 and the influence of the United States and, as such, the 

evolution of counter-terrorism policies in different jurisdictions is best analyzed and 

understood as a product of the institutional structures and cultures present in those 

jurisdictions. While there have been occasions where counter-terrorism policies in the 

two jurisdictions have been impacted by the US, or by the Courts looking to other 

jurisdictions for solutions when their domestic structures provided them opportunities to 

do so, it is nonetheless the domestic structures and cultures in the two jurisdictions that 

have had the greatest impact on how counter-terrorism measures have since evolved. 

 

The Value of Cultural Comparativist Approaches 

 

This thesis began by canvassing two distinct visions of comparative law and criminology: 

the universalist view and the view of what might be called cultural comparativists. In 

doing so, it noted that the universalist sees law ‘as an autonomous system ultimately 

similar in form and content across all cultures’,750 a form of ‘universal legal science’751 

                                                           
750 Liora Lazarus, Contrasting Prisoner’s Rights: A Comparative Examination of Germany and England __  

     (Oxford University Press 2004) [hereinafter “Lazarus”] 7 
751 The idea of a universal legal science was developed by Anselm von Feuerhach in his essay ‘Idee und  

      Notwendigkeit einer Universaljurisprudenz’, cited in W. Hug, ‘The History of Comparative Law’  

      [1931/32] XLV Harvard L Rev 1027 
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where there is no room for cultural analysis and ‘local substance’.752 According to the 

universalist, regard to cultural contexts and analyses are theoretically incoherent and 

lacking in rigour,753 because they lack a certain scientific validity and cannot be 

empirically quantified. Judicial decisions are not representative of a country’s culture,754 

and the social, political and cultural traditions of a country have little to contribute to the 

comparative endeavour. This thesis has called into question this proposition, supporting 

instead the cultural comparativist’s view of the methods and purposes of comparison. 

Cultural comparativists, such as Liora Lazarus, Pierre Legrand, and David Nelken take 

issue with this universalist view, arguing that when comparativists focus merely on the 

legal rules in question, ‘They forget about the historical, social, economic, political, 

cultural, and psychological context which has made that rule or proposition what it is’.755 

Their comparative projects seek to identify the social, political and cultural contexts that 

have shaped the method and manner of conceiving of the legal rights they analyse.756 

This thesis analyzed these contexts in order to better understand why similarities and 

differences exist between the evolution of Canada and the UK’s counter-terrorism 

policies. This section will now present findings from these analyses that confirm the 

worth of cultural comparativist approaches. 

                                                           
752 Bogumila Puchalska-Tych and Michael. Salter, ‘Comparing Legal Cultures of Eastern Europe: the Need  

      for a Dialectical Analysis’ (1996) 16 LS 157, 175 

 
753 Roger Cotterell, ‘The Concept of Legal Culture’ in Nelken D (ed), Comparing Legal Cultures                                                           

     (Dartmouth, Aldershot 1997) 13-14 

 
754 ‘When we describe judicial decisions as applications of German or French or American law, we mean  

      little more than that the court making the decision had jurisdiction, because the case arose in these  

      countries. There is nothing distinctively German, French or American about the decisions themselves’:  

      James Gordley, ‘Comparative Legal Research: Its Function in the Development of Harmonized Law’  

      (1995) 43 American Journal of Comparative Law 555, 563 

 
755 Pierre Legrand, ‘How to Compare Now’ (1996) 16 Journal of Legal Studies 232,  [hereinafter “Legrand,  

     How  to Compare Now”] 234 

 
756 Lazarus, 3 
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  Firstly, the analysis undertaken in Chapter six illustrated that there are significant 

differences in current societal attitudes towards the Charter in Canada and the HRA and 

ECHR in the UK. While it was noted that the Charter was a product of compromise and 

its inception was not without its tensions, particularly in Quebec, it was argued to be a 

successful product of a nation-building exercise through which members of the public 

and politicians have taken ownership over it in a way that has not been paralleled with the 

HRA in the UK. Chapter six’s analysis of the recent report of the Bill of Rights 

Commission, as well as analysis of the anti-ECHR and HRA sentiment that has been 

present in the media and in the statements of politicians, revealed that societal receptivity 

to human rights instruments in the UK has not been as strong as it has been in Canada. 

This anti-HRA and ECHR sentiment was found to be particularly exacerbated by the Abu 

Qatada case which has since ended in his deportation. Nelken has noted that, ‘Above all, 

accounts of what goes on in other jurisdictions often pay little or no attention to the 

differences between the ‘law in books’ – what the rules say about what is supposed to 

happen – and the ‘law in action’ – how the law is or is not used in practice’.757 By 

analyzing the differences and similarities between judicial and societal receptivity 

towards human rights instruments in Canada and the UK, the considerations that 

domestic decision-makers tasked with developing counter-terrorism law take into account 

come to light in a way that would not occur in a universalist’s analysis. To understand 

counter-terrorism legislation and the political costs that come with implementing and 

amending it, analysis must seek to move beyond what Legrand calls ‘a dry juxtaposition 

of the rules’758 to consider what is in this case a crucial difference in culture between the 

two countries.  

                                                           
757 David Nelken, Comparative Criminal Justice: Making Sense of Difference (Sage Publications, London  

      2010) [hereinafter “Nelken, Comparative Criminal Justice”] 4-5 
758 Legrand, How to Compare Now, 234 
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 Second, this thesis found there to be a crucial structural difference between the 

countries, namely, the sheer breadth and activity of review mechanisms of counter-

terrorism legislation in the UK and the comparative lack of these mechanisms in Canada.  

Chapter four’s analysis illustrated that there was good reason to be cautious about 

assigning tangible impact on counter-terrorism legislation to the work of parliamentary 

review bodies, particularly given Canada’s comparative lack of review mechanisms. 

Nonetheless, the importance of understanding local structure when analyzing counter-

terrorism legislation was  made clear by the provision for annual review of the TPIMs 

legislation. In Canada, such a debate on an annual renewal or review provision in 

counter-terrorism legislation likely would not proceed in the same manner, since there is 

no such Independent Reviewer, and there is no comparable parliamentary scrutiny 

mechanism. In short, it would have been much more difficult to make the case that annual 

renewal or review did not need to be written into anti-terrorism legislation because there 

were already other review safeguards present. Moreover, the importance of understanding 

local structure was also brought to focus by the recent swift passage of Bill S-7, discussed 

in Chapter Six. When counter-terrorism policy is debated and passed rapidly in an 

emergency situation, there is often insufficient debate on possible amendments to the 

policy that address human rights concerns, as was the case with Bill S-7 policy process. 

The implications of this are further exacerbated in Canada because of the lack of 

parliamentary review mechanisms noted in Chapter four. Analyzing this gap in local 

structure provides for a better understanding of its implications, and how the legislation 

could have been evolved differently were this gap not present. A universalist analysis that 

focused only on doctrine and not process would not take into account this gap in political 

structure. 
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 Third, both Canada and the UK have had coalition governments, albeit at different 

points in time, and with different effects on counter-terrorism legislation. Chapter Four’s 

analysis argued that the instability associated with a minority government in Canada had 

tangible impacts on anti-terrorism legislation, specifically the amendments to bills S-3 

and C-3. Moreover, Chapter six argued that the lack of this instability has enabled the 

newly-elected Conservative majority government to swiftly re-enact the sunsetted Bill S-

7 provisions that it failed to re-enact under a minority. There would be no place for this 

analysis of political structure in the universalist’s analysis, despite the fact that it was 

shown to have a direct impact on the amendment and re-incarnation of the security 

certificates and Bill-S7 provisions. This understanding of political structure allowed for 

better analysis of the content of these laws, because certain amendments were not made 

due to constraints associated with minority government instability. It has also provided 

for stronger analysis of why other amendments were not made due to the Government 

holding a majority, enabling it to pass the law it wanted swiftly without including 

previously suggested amendments. In its early stages, the UK coalition government 

appeared to be more stable and able to reach compromises, at least with respect to the 

counter-terrorism legislation the thesis has analyzed. It successfully engaged in the 

review that it set out in its coalition programme, and it reached what it believes is a 

compromise on the TPIMs legislation. Analyzing the political culture that was present 

when it was tabled and debated provided for a better understanding of what went into the 

bill and what did not, including the fiercely debated and extremely close debate on annual 

renewal.759 This goes to the heart of Legrand’s argument that, ‘Comparative legal studies 

must recognize and lay out a space of the other within the law. It is a question of 

                                                           
759 Individual amendments and their discussion were extensively analyzed in Chapter four 
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identifying the conditions of difference, the places, occasions, energies and institutional 

forces which difference, as difference, can appear.’760  

 The fourth key finding that confirmed the worth of a cultural comparativist 

approach is again a difference in structure, more specifically legal structure and the fact 

that the HRA gives domestic effect to the ECHR, whereas the Charter is a domestic bill 

of rights enshrined in the country’s Constitution. This leads to a number of reasoning 

processes which UK courts engage in that have no parallels in Canada. There is no 

equivalent of the Strasbourg Court within the Canadian system for human rights 

protection, and the Government cannot challenge decisions of its own Supreme Court, as 

the UK did when A was heard in Strasbourg. There is, likewise, no equivalent of Section 

2(1) (a) of the Human Rights Act 1998, which requires UK courts to take decisions of the 

Strasbourg Court ‘into account’ but does not strictly prevent the House of Lords from 

preferring its own view, which it chooses to do only on rare occasions. Understanding 

this difference in local structure is important not just because it changes the process by 

which domestic judges rule on counter-terrorism legislation that might infringe human 

rights, but also because it can lead to the media, politicians and the public attacking 

Strasbourg decisions as ‘externally imposed’. While a universalist may likely analyze this 

difference from a functional perspective in terms of its impacts on legislation, he would 

miss out on the connection between this process and societal attitudes towards human 

rights instruments. Supreme Court decisions in Canada cannot be framed by politicians or 

the media as externally imposed and, as such, the political decision-makers charged with 

responding to them may act in importantly different ways that the universalist’s 

conception of comparative law cannot explain. 

                                                           
760 Legrand, How to Compare Now, 240 
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Moreover, Canadian courts have a formal power to declare legislation of no force 

and effect that has no parallel under the HRA and the ECHR. This means that the 

Canadian Supreme Court can directly invalidate counter-terrorism legislation in a manner 

not possible in the UK under the HRA. When the Canadian courts exercise this power, 

they force the Government to act in a manner differently than when UK courts issue a 

declaration of incompatibility under section 3 of the HRA, which is not ‘binding’ on 

Parliament. It should be noted that the universalist’s focus on rule-comparison would be 

useful here in comparing this difference in legal structure, but nothing stops the cultural 

comparativist from engaging in the same analysis. Moreover, the importance and utility 

of understanding local legal structure is furthered by the fact that a challenge to the 

security certificate regime in Charkaoui based on discrimination grounds was 

unsuccessful because section 6 of the Charter provides for differential treatment of 

citizens in deportation matters. Comparing different legal structures allows us to see how 

decision-makers operate within the confines of the rules of their institutions. The 

universalist’s focus on functionalism and rule comparison makes it very likely that this 

key difference would be subject to analysis. However, the cultural comparativist also 

acknowledges the utility of and engages in rule comparison.  

 Finally, there is also evidence for the purpose of comparison argued for by 

cultural comparativists that stems from this thesis’ findings pertaing to the impact of the 

US on UK and Canadian counter-terrorism legislation. As noted in Chapter Six, Canada 

and the US are parties to a number of counter-terrorism and national security-oriented 

border agreements, and a number of other border or transportation related agreements that 

are designed to strengthen the border’s resilience to terrorism whilst minimally 

hampering commerce between the countries. This close relationship has been strained in 

recent years by a number of international incidents, all of which became the subject of 
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intense political attention in Canada after it was revealed that the joint activities of 

Canadian and American officials had resulted in serious rights violations. While these 

incidents have undoubtedly strained Canada and US relations, the countries still maintain 

a number of reciprocal arrangements that Canada’s decision-makers need to take into 

account when they develop, amend and implement counter-terrorism legislation. Again, 

analyzing the nature of this crucial relationship between Canada and the US is important 

for understanding Canadian counter-terrorism laws because the analysis of Bill S-7 in 

Chapter Six has shown that terrorist attacks that occur in the United States, most recently 

the Boston bombings, can provide legislators in Canada with the political opportunity to 

enact counter-terrorism legislation that they were not previously able to enact. These 

political relationships would not be the subject of the universalist’s analyses. 

 Despite not sharing the same close geographical and economic relationship with 

the US that Canada does, the United Kingdom nonetheless shares a special and complex 

relationship with the US. As illustrated in Chapter Six, the Al-Rawi and Binyam 

Mohamed cases reinforce Roach’s claim that, ‘Non-American courts and legislatures 

cannot ignore the impact of American laws and processes with respect to their attempts to 

obtain substitute justice. American practices of secrecy and extra-legalism cast a large 

shadow over the world’.761 Analysis of the UK/US relationship, which a universalist 

would be unconcerned with, provided for a better understanding of the UK government’s 

development, and passage, of the Justice and Security Act. As was noted extensively in 

Chapter five, the need to protect and maintain the intelligence sharing relationships 

between the two countries featured prominently in the UK government’s claims for non-

disclosure of security sensitive information in both Al-Rawi and Binyam Mohamed. The 

Justice and Security Act was largely a response to these cases and to American concerns 

                                                           
761 Roach, Substitute Justice,, 63 
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about British and American information sharing arrangements being revealed by British 

courts. The cultural comparativist understands the impact of these geopolitical 

relationships and finds ways to analyze how they influence domestic decision-making.  

 Counter-terrorism legislation is not produced in a vacuum, it is product of a 

myriad of historical, legal, political and cultural factors. Having an understanding of these 

factors allows a comparative researcher to do more than simply just state similarities and 

differences and to engage in rule-comparison. It allows them to connect these similarities 

and differences with tangible policy outcomes in a way that would not be possible absent 

analysis of the socio-cultural contexts in which law evolves. This thesis has embraced the 

tradition of the cultural comparativists and utilized their views on the purposes of 

comparison in its analyses. As a result, it has uncovered several differences in legal and 

political structures that have enriched its analyses in a way that wouldn’t have been 

possible had it subscribed to a universalist approach to comparison. This is not to argue 

that there is no utility in universalism, particularly in regards to a focus on rule-

comparison. However, as analyses in this thesis have shown, the cultural comparativist is 

still able to engage in comparisons of legal structure and rules and, in doing so, does not 

constrain their analyses in the same way the universalist does when they reject historical, 

political and cultural analyses as lacking in legal rigour and unscientific.  

 

Country Specific Recommendations and Suggestions for Future Research 

 

The analyses in this thesis give rise to some certain country-specific recommendations for 

change, and allow for the suggestion of further analysis of crucial aspects of the legal and 

political structures and cultures of Canada and the UK that could change in the future. In 

the Canadian context, the thesis has repeatedly noted that the country it is still without a 

regular Parliamentary committee mechanism, or expert reviewer functioning in a capacity 
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similar to the UK’s Independent Reviewer, that could review security certificates and 

other anti-terrorism measures. Something along the lines of the ‘precursor expert review’ 

that Forcese has described762 is urgently needed in Canada. Just because Parliamentary 

committees have not had a tangible impact in the past does not mean that a new 

committee, backstopped by a regular mandate, would not become an extremely useful 

part of Canada’s existing political structure. A Parliamentary committee dedicated to 

scrutinizing counter-terrorism legislation is needed, in order to develop what Roach refers 

to as the ‘bank of sound policy advice and research’.763 Many key members of Parliament 

argued during the Senate Debate on Bill C-3 that a pre-set timetable for reviews such as 

these was not needed, and that the issues posed by security certificates were sufficiently 

serious that members would start the debate on their own prerogative.764 This simply has 

not been the case, possibly because of the instability caused by Canada’s minority 

governments over the last decade. While this instability is no longer a feature of Canada’s 

political structure, the creation of a regular review and oversight mechanism for anti-

terrorism mechanisms is neededas a priority. The democratic deficit that appears to have 

been present since the Conservative government gained a majority lend further support to 

this recommendation. This thesis has suggested that the Conservatives have recently used 

the ‘continuing threat of terrorism rhetoric’ to support their policies. Recent debates on 

counter-terrorism legislation, such as those pertaining to the re-enacted Bill S-7 

provisions, have involved much of this rhetoric and very little substantive analysis of the 

                                                           
762 Craig Forcese, ‘Fixing the Deficiencies of Parliament Review of Anti-Terrorism Law: Lessons from the  

      United Kingdom and Australia’ (2008) 14:4 IRRP Choices 2, 13. Chapter four, 143 

 
763 Canadian Senate Special Committee on the Anti-Terrorism Act, March 5th, 2008.  

 
764 Senate Debate, Public Bill Debate, February 11th, 2008: Stockwell Day, Minister of Public Safety and  

      National Security said ‘I believe, Senator, that a review will happen, possibly on an annual basis or  

      maybe every two or three years. I believe these cases are so important because they deal with basic  

      elements of a person’s liberty. Therefore, committees of Parliament should have the opportunity at any t 

      time to review. I believe that is what will happen’ 
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provision’s possible impacts on the rights of individuals. More specifically, not one of the 

18 amendments to Bill S-7 that were tabled as the Bill made its way through the policy 

process were implemented. With the Bill S-7 provisions and security certificate regime 

continuing as law for the foreseeable future, further analysis is required in order to gauge 

how problematic the lack of a proper scrutiny mechanism will be as these provisions 

remain in force.  

 In the UK, although the EU withdrawal decision and referendum are still quite far 

away, the complexities inherent in the relationship between the UK and EU are a 

significant aspect of the UK’s political culture that will continue to warrant analysis 

regardless of whether there is a referendum or not. This need for further analysis has been 

exacerbated by recent claims on the part of the Conservative government that reform of 

human rights law will be a part of its manifesto in the 2015 election. Depending on the 

results of the 2015 election, and any attendant changes to the UK’s legal and political 

structures, the approach taken by the thesis may be extended to analyze the impact of 

future changes to legal and political structures and cultures. Moreover, this thesis has also 

detailed the impact that US/UK relationship has had on counter-terrorism legislation, 

particularly in regards to the Justice and Security Act. The full implications for open 

justice stemming from this Act are yet to be known, but future research will undoubtedly 

need to focus on how security sensitive material, particularly that which involves US and 

UK authorities, is handled under this controversial new regime.  

Conclusion 

 

This thesis has analysed the evolution of counter-terrorism policies in Canada and the 

United Kingdom since 9/11. In doing so, it has tested the hypothesis that national security 

remains a bastion of national sovereignty, despite the force of international legal 
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instruments like UN Security Council Resolution 1373 and the influence of foreign 

powers like the US. As such, it has argued that the evolution of counter-terrorism policies 

in different jurisdictions is best analyzed and understood as a product of the institutional 

structures and cultures present in those jurisdictions. Put simply, it has tested the 

argument that while Resolution 1373 undoubtedly had an impact on how and when the 

ATA and ATCSA were implemented, it is the domestic structures and cultures in the two 

jurisdictions that have had the greatest impact on how counter-terrorism measures have 

since evolved. It has done so by seeking to analyze the impact of domestic structures and 

cultures on the evolution of counter-terrorism measures. The findings of this research 

suggest that the hypothesis holds true, although it is noted that the US influence on UK 

and Canadian counter-terrorism policy was perhaps the strongest challenge to the thesis’ 

hypothesis, along with some of the analyses in Chapter three pertaining the willingness of 

courts to look to other jurisdictions to fill in gaps in their domestic legal structure. As 

such,  the hypothesis may be restated as follows: national security remains a bastion of 

national sovereignty, despite the force of international legal instruments like UN Security 

Council Resolution 1373 and, as such, the evolution of counter-terrorism policies in 

different jurisdictions is best analyzed and understood as a product of the institutional 

structures and cultures present in those jurisdictions. While there have been occasions 

where counter-terrorism policies in the two jurisdictions have been impacted by the US, 

or by the courts looking to other jurisdictions for solutions when their domestic structures 

provided them opportunities to do so, it is nonetheless the domestic structures and 

cultures in the two jurisdictions that have had the greatest impact on how counter-

terrorism measures have since evolved. 
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