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ABSTRACT
There are cases of psychiatric disorder where affective states produce severely self-destructive behavior. Sufferers do not appear 
to be making autonomous decisions, and appear to be severely impaired in their decision-making capacity. Suffers of these kinds 
of cases of these kinds of disorders fall into a “gray area” in the law. If this gray area is to be avoided, the law requires clearer cri-
teria for determining how affect can undermine autonomy. Existing “procedural” accounts of autonomy that explicitly set out to 
deal with how affective states can undermine decision-making are unable to deal with a clinically significant class of such cases. 
In this class of cases, autonomy is undermined by an affective state that is relevantly coherent with the rest of the person's affec-
tive states and attitudes, and has relevantly inoffensive origins. The relevant affective state nevertheless appears to “hijack” the 
person, and to rule over them “tyrannically.” I argue for a necessary condition on autonomy amenable to a procedural account, 
non-tyranny, according to which one is autonomous with respect to a decision only if one has the ability to resist the influence of 
any given affective state on that decision.

1   |   Introduction

A significant area of contemporary philosophical research fo-
cuses on understanding how and when people lack decision-
making capacity. This research is particularly significant, and 
of potentially great impact, because the law in many countries, 
including the United States and the United Kingdom, allows 
medical practitioners and other state agents to compel treatment 
and to make decisions on behalf of an individual when they are 
deemed to lack decision-making capacity (known as “mental ca-
pacity” or “mental competence” in law). Bodies of legislation, 
case law, and professional guidance encode apparently neces-
sary and sufficient conditions for having the capacity to make 

a decision. Individuals, relative to a particular decision at a par-
ticular time, are assessed for whether or not they have decision-
making capacity. If they do, their decision must (ceteris paribus) 
be legally respected, no matter how ostensibly unwise it may be. 
Conversely, if they do not, a decision is taken on their behalf.

The current legal characterization of decision-making capacity 
is fairly widely considered problematic. The legislation operative 
in England and Wales, the Mental Capacity Act [1], identifies 
four necessary and sufficient conditions for being able to make 
a particular decision at a particular time. One must be able to:

1.	 Understand the information relevant to the decision;
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2.	 Retain the information for as long as required to make the 
decision;

3.	 Use and manipulate that information in the course of mak-
ing the decision; and

4.	 Communicate one's decision.1

The legislation in many jurisdictions, including Northern 
Ireland, Scotland, and most of the United States, as well as the 
practical situation in these jurisdictions, is extremely similar.

One widespread critique of the legislation is that it is too “cogni-
tive” in its focus, giving no role to values and emotions (e.g., [2]). 
No explicit mention is made of affect, emotion, evaluation, or 
value. In the courtroom and “in the wild,” this produces serious 
practical issues regarding certain kinds of disorder. There are 
several kinds of disorder where (a) affective, emotional, motiva-
tional, and evaluative states play a significant role, (b) there is no 
obvious deficit in any of (1–4), (c) decision-making appears to be 
impaired, and (d) non-intervention, even when it is apparently 
the expressed wish of the patient, appears to be morally unac-
ceptable because of (c) and the severe self-destructive behavior 
involved in the disorders. For brevity, from this point on, I shall 
talk of affective, emotional, motivational, and evaluative states 
as “affective”—this does not reflect a view of the nature of affec-
tivity; rather, that all four sorts of states give rise to the kind of 
problem described in (a) to (d), and I suspect that all four sorts of 
states befit the same kind of solution, described in Section 4.2.

The idea that the kind of decision described in (a) to (d) is not re-
ally an autonomous decision made by the sufferer of the disorder 
has been fleshed out in many ways. Many draw on the notion of 
“authenticity”—the idea that the decision is somehow not au-
thentic to them, often because it issues from affective states that 
are not authentic to them. Some further claim that the decision 
issues instead from the disorder itself, rather than from the per-
son who has the disorder. Many of the key disagreements turn 
on the nature of authenticity, and what it takes for a state or de-
cision to be authentic to the person.

Others have focused on identifying ways that the affective states 
involved in these disorders can influence decision-making. For 
example, they might circumvent reflective decisions of the sort 
adumbrated in criteria (1–4), in the form of strong impulses or 
irresistible urges. They might bias such decisions in ways that 
might be considered relevant to criterion (3), by making it im-
possible or harder to consider certain possible outcomes (e.g., 
[3, 4]; cf. [5, 6]). They might also play motivational roles that 
circumvent people's reported beliefs (see, e.g., [3, 4]; cf. [5–7]). 
They might, as such, affect people's interpretations of the world 
or self-knowledge in ways that are relevant to criteria (1) and (3) 
[8, 9].

This latter class of account amply demonstrates that the process 
of decision-making is in fact affected by factors not considered 
by the legislation. However, it cannot answer the “threshold” 
question, of when and what kind of influence affects factors on 
decision-making constitutes incapacity. Some affective states 
appear to exhibit just the features discussed above, hence affect-
ing decision-making, without therefore undermining decision-
making. Heroic actions stemming from heroic urges in the 

moment do not appear to reflect undermined decision-making 
or non-autonomous action, even if they necessarily reflect the 
circumventing of reflective decision-making. Optimism and 
pessimism do not generally appear to undermine decision-
making, even though they affect probability assignments and 
consideration of possible outcomes. Self-deception and failures 
of self-knowledge may often be adaptive and agency enhancing 
[10], and even where they do not generally appear to undermine 
the decision-making capacity of the person—if I act badly for 
reasons I do not acknowledge, this generally appears to be some-
thing for which I am rightly held responsible.

We need an account that tells us why some affective factors un-
dermine decision-making by affecting it, but not others. I will 
aim to produce an account not focused on the content of the af-
fective state or the outcome of the decisions that it leads to, for 
several reasons. First, it appears that humans are in fact capable 
of autonomously deciding to do very stupid and self-destructive 
things, often for very bad reasons. Second, the legal system has 
explicitly set itself the goal of having a “procedural” account 
that identifies a problem in the decision-making process, rather 
than the outcome or inputs of that process. Finally, most capac-
ity assessments are made primarily by one under-resourced, 
time-stretched individual: it is clearly undesirable for such an 
assessor to be deciding what is or is not a good outcome for the 
person making the decision. The goal of producing a procedural 
account will be a working assumption of this paper. Many of 
those who call on content and outcome argue that it is necessary 
to call on such “substantive” considerations because there is no 
adequate procedural analysis (see endnote 2). I believe that there 
is a workable procedural account, and hence that this argument 
is unsound.2

Many procedural accounts, which take seriously affective states 
focus on the notion of authenticity. Accepting that affective 
states have a heavy impact on decision-making, they aim to say 
which such states are truly “of” the person, and hence, which de-
cisions issuing from such states are truly “theirs” (see Section 2). 
There are many such accounts. My contention in this paper is 
that none of them currently is well-placed to deal with the moti-
vating class of disorders, because of what I call “the problem of 
tyrannical coherence.” The problem of tyrannical coherence is 
that there are affective states with inoffensive origins and coher-
ent with the rest of one's character that nevertheless appear to 
undermine autonomy, because they in a sense further specified 
below hijack and rule tyrannically over the person.

There are nuances here which it is important to get right, re-
garding my legal intervention. By adding a further criterion for 
decisional capacity, it may appear that I am narrowing the group 
of people who would be deemed to be capacitous in service of 
avoiding “false positives,” where people are deemed able to 
make a decision that they are unable to make. However, things 
are not so simple. My aim is neither to increase nor to decrease 
the number of people deemed to lack capacity, but to reduce the 
amount that clinical and judicial discretion is leaned on to paper 
over lacunae in the letter of the law.

As Boyle [13] argues, in at least some relevant disorders, it is 
vanishingly rare that people are deemed to have capacity: he 
discusses anorexia nervosa, arguing that there are no recorded 
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legal cases where a person with anorexia nervosa is deemed 
to have capacity when refusing treatment, and suggesting that 
people with anorexia nervosa are illicitly assumed to lack deci-
sional capacity—in direct contravention of the aims of capacity 
legislation to move away from a “status-based” framework and 
towards a procedural account of decisional capacity. As I argue 
in Section 5.2, I suspect that this is a direct result of the failure 
of capacity criteria to unambiguously cover a significant class 
of cases of anorexia nervosa by the letter of the law. Because the 
letter of the law does not cover such cases, but in spirit, the law 
clearly intends to cover such cases, clinical and judicial judg-
ment is used to bridge the gap between the letter and spirit of the 
law, and paper over a gray area into which many patients fall.

The trouble with having criteria that do not unambiguously 
cover the relevant class of cases is that it makes clinical and 
judicial discretion an ineliminable and large part of the imple-
mentation of the law. The trouble with introducing such a large 
element of clinical and judicial discretion is that it provides a 
mechanism for clinical and judicial biases—in their views of 
disorders and their sufferers—to affect judgments of capacity 
even more strongly than they might otherwise. For sufferers of 
anorexia nervosa, Boyle argues, this results in blanket denials 
of capacity in treatment refusals. For sufferers of emotionally 
unstable personality disorder (“EUPD”), patient experience sug-
gests that it results in blanket assertions of capacity often result-
ing in refusal by doctors to offer treatment [14], and examination 
of court judgments suggests that the same may be true for suffer-
ers of alcohol use disorder [15]. It plausibly also results in people 
from non-dominant cultural backgrounds being illicitly denied 
capacity on the basis of their “alien” values [16]. To reduce the 
amount of clinical and judicial discretion leaned on in the imple-
mentation of the law, and the level of bias-driven false positives 
and false negatives that result from the use of such discretion, 
clearer criteria for decision-making are required.

2   |   Autonomy and Authenticity

Affective states impact decision-making in myriad ways, but 
only some affective states appear to undermine decision-making 
capacity and autonomy when they do so. “Authenticity” has 
come to be used as almost a term of art, such that affective states 
are “authentic” to a person if and only if they do not undermine 
that person's decision-making capacity and autonomy when 
they affect that person's decision-making.

One key distinction among accounts of authenticity, thus un-
derstood, is their scope. Some aim only to offer a sufficient 
condition on an affective state's inauthenticity that is relevant 
to capacity assessments. These more limited accounts are con-
cerned primarily with improving medico-legal assessments of 
decision-making capacity. Others provide necessary and suffi-
cient conditions on inauthenticity at the most general level. Such 
accounts often focus on phenomena like manipulation, coer-
cion, and indoctrination.

Another key distinction is between originist and non-originist 
accounts of authenticity. Originist accounts of authenticity 
and inauthenticity include criteria regarding the actual his-
torical origin of affective states, while non-originist accounts 

do not. A particularly well-developed recent non-originist ac-
count is Pugh's [17] account. Many non-originist accounts 
take Frankfurt's [18] account as a starting point, interpreting 
Frankfurt as claiming that a first-order affective state is “inau-
thentic” in the relevant sense if it fails to cohere with that per-
son's second-order desires: for example, a desire to do drugs is 
inauthentic (and undermines decision-making capacity) if one 
does not also have a desire to desire to do drugs.

Pugh claims that “an agent is autonomous when they act on a 
first-order desire if they have a “personally authorized prefer-
ence” for that desire to be effective” (2020, p. 49). A “preference” 
for Pugh is “a desire for a certain first-order level desire to be 
effective in moving the agent to act,” and a preference is “per-
sonally authorized” when it “coheres” with the agent's other 
preferences at the time of acting, and with the propositions the 
agent accepts at the time of acting (pp. 49–50). Authentic affec-
tive states, for Pugh, are therefore those that motivate behavior 
when backed up by a desire for them to motivate behavior that 
coheres with their other affective states and beliefs.

Among originist accounts, some are “objectivist,” bearing di-
rectly on the origin of the affective state, while others are “sub-
jectivist,” bearing on the attitude that the relevant person would 
have to the process by which they came to hold the affective 
state. Some objectivist originist accounts offer a positive crite-
rion—for example, Elster [19] claims that an affective state is 
authentic if and only if it was reflectively chosen. Others offer a 
“negative” criterion; for example, Mele [20] claims that an affec-
tive state is authentic if and only if the person was not compelled 
to have it.

Christman [21, 22] offers a subjectivist originist account. While 
Christman's account does make reference to the origin of the 
relevant affective state, it focuses on the attitude of the relevant 
person to that origin rather than objective features of that ori-
gin. Christman offers three necessary conditions on an affective 
state's being authentic to the person:

1.	 Were the person to engage in sustained critical reflection 
on C over a variety of conditions in the light of the histori-
cal processes (adequately described) that gave rise to C;

2.	 She would not be alienated from C in the sense of feeling 
and judging that C cannot be sustained as part of an ac-
ceptable autobiographical narrative organized by her dia-
chronic practical identity;

3.	 The reflection being imagined is not constrained by 
reflection-distorting factors. (2009, p. 154)

That is, an affective state is authentic to a person if they would 
identify with that affective state given adequate knowledge 
of and reflection on its origin, unconstrained by reflection-
distorting factors.3

One key kind of account of authenticity of the narrower sort, 
focused primarily on medico-legal capacity assessments, is 
an objectivist originist account. According to this account, an 
affective state of a person is inauthentic to that person if it is 
“pathological,” in the sense that it is caused by the person's psy-
chiatric disorder [24, 25]. Affective states can be authentic to 
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the person only if they are non-pathological in this sense. For 
at least some authors endorsing such a proposal, this was a pro-
posal of last resort, reflecting a lack of faith in the possibility of 
non-circularly specifying what was wrong with such affective 
states (Hope, personal communication).

3   |   Tyranny

There is a problem—urgently non-hypothetical—for all of these 
accounts: there are affective states that undermine decision-
making capacity and autonomy which are nevertheless coherent 
with the person's second-order desires, backed up by a person-
ally endorsed preference, reflectively chosen, not compelled, re-
flectively endorsed and identified with by the person, even in 
light of knowledge of its origin, and not caused by psychiatric 
disorder. Indeed, such affective states appear to be relatively 
widespread at least in cases of eating disorders, major depressive 
disorder, and addiction.

I will focus on anorexia nervosa in the following, because there 
are well-developed accounts amenable to my argument. None 
of what I say in the following is intended to be true of all or 
most cases of anorexia nervosa, nor as bearing on the etiology 
of anorexia nervosa in general. Rather, my claims bear on many 
cases, enough to constitute a significant group of cases.

Many sufferers of anorexia nervosa are driven by a desire to lose 
weight. This desire is often one with which they identify strongly 
[7]—a phenomenon called “egosyntonicity.” They often have a 
desire to sustain this desire, and to act on it, both of which co-
here with their other affective states and beliefs. Often, before 
having the disorder, they made a reflective choice to lose weight, 
one which was not compelled and which they continue to reflec-
tively endorse even in spite of a great deal of forced reflection on 
that desire and expert testimony and on its history and the fact 
that they are suffering from a disorder. Because the desire pre-
dates the disorder, it cannot plausibly be claimed originally to be 
caused by the disorder.4

This desire to lose weight looks prima facie as if it severely under-
mines the sufferer's autonomy and decision-making. My claim is 
that previous accounts miss a principled way that such a desire 
to lose weight undermines autonomy and decision-making. The 
basic idea of my account, which I will flesh out below, is that 
there are ways that an affective state can become out of control 
and “tyrannical,” without violating any of the requirements on 
authenticity proposed by the accounts discussed above.

As required by objectivist originist accounts, cases like those 
described above may start from a desire that is reflectively 
chosen and not compelled. However, this desire gets com-
pletely “out of control” of the sufferer. There are competing 
models of how this happens, some drawing on habit formation 
and reward mechanisms, but the general idea is that the desire 
to lose weight comes to play a disproportionate role in the suf-
ferer's inner life [7]—indeed, this is often the point at which 
the person is generally viewed as suffering from a disorder. 
This “disproportionate role” involves several characteristic 
features, which Charland et al. [26] and Charland [27] use to 
construe anorexia nervosa as a “passion” in Ribot's sense. It 

becomes, inter alia, highly stable, fixed or obsessional, an or-
ganizing scheme for other feelings and emotions, highly moti-
vationally powerful, and highly integrated with cognition and 
reason.

This out-of-control desire presents a problem for coherentist ac-
counts and subjectivist originist accounts because of the power it 
exerts over the person's inner life. Coherence of the sort required 
by Frankfurt and Pugh is achieved, and reflective endorsement 
of the desire in light of its origin is available, not as a reflection of 
the person's autonomy and the state's authenticity to the person, 
but precisely as a result of how severely the person's autonomy 
has been undermined—as testament to just how powerful and 
tyrannical this affective state is within their inner life. When 
other beliefs or desires, whether first- or second-order, clash 
with the desire to lose weight, they are revised to fit with the 
desire to lose weight because of the motivating and organiz-
ing power of the desire to lose weight. For example, in extreme 
cases, when a person suffering from anorexia nervosa is forced 
to face the incompatibility between their desire to live and their 
desire to lose weight, they often give up on their desire to live, 
and say that their desire is to lose weight even if it kills them, 
and that they do not “mind dying” in service of this goal [28, p. 
702]. This is the problem of tyrannical coherence: ostensibly, in 
such cases, an affective state with inoffensive origins and which 
coheres with the rest of the person's inner life is inauthentic, and 
severely undermines their autonomy and decision-making.

4   |   What is Wrong With Tyranny?

4.1   |   Some Previous Accounts

One way to respond to the problem would be to try to claim 
that this appearance of inoffensive origins, or of coherence, is 
somehow illusory—and thus to defend existing accounts. I shall 
assume that it is not acceptable to bite the bullet and claim that 
patients of the sort described in Section 3 have decision-making 
capacity, and therefore that their treatment refusals ought to be 
respected.

One way that the objectivist originist can respond is to claim 
that the relevant affective state, here, the desire to lose weight, 
does not have inoffensive origins. Young women do not decide to 
lose weight in a vacuum, but in the face of a society that prizes 
thinness and weight loss among young women and girls, and 
additionally, a society that reprimands those who do not live up 
to societal expectations of this and other kinds. An objectivist 
originist might therefore be able to claim that this desire is not 
therefore reflectively chosen [19], or that it is therefore com-
pelled [20].

Either such response casts too many affective states as inauthen-
tic. Religious sentiments, many moral sentiments, many ideas 
about what constitutes a good life and good life goals, and many 
banal forms of desire, like one's preferred brand of toothpaste, 
are socially inculcated in a saliently similar manner. Our views 
of and attitudes towards the world do not arise ex nihilo. We 
develop these views and attitudes in a highly social manner 
[17, 29–33]. The desire to lose weight is especially pernicious be-
cause of its content, and the outcome that successful inculcation 
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of this desire leads to for many young women and girls, not its 
origins.

Another option for objectivist accounts is to claim that the rele-
vant affective state is not the state with inoffensive origins. They 
might claim that the original desire to lose weight is a distinct 
affective state from the later desire to lose weight even if it leads 
to death. While the former might have been reflectively chosen, 
uncompelled, and non-pathological (in the relevant sense; [24]), 
they might claim that the latter is not. Perhaps the former affec-
tive state causes the latter affective state, in a way that circum-
vents reflective choice.

This move appears ad hoc unless it is tied to an independently 
motivated theory of the identity conditions of affective states. I 
woke up this morning with a desire for toast, but realized that 
I had run out of bread. I popped out and bought some bread. It 
feels strange to say that I woke up with a desire for toast, and that 
on realizing I lacked bread, it caused a distinct desire for toast 
even though it meant popping out for bread. This seems a stan-
dard part of inner life, constitutive of having a desire for toast, 
and not a matter of one affective state causing others. An objec-
tivist originist might claim that the strength of a desire is part 
of its identity conditions. However, in other contexts, it seems 
more natural to describe affective states—such as my desire to 
receive fewer emails—as waxing and waning in their strength: 
the very same affective state changes in its strength over time, 
rather than there being a succession of distinct affective states 
of different strengths.

Christman's [21, 22] subjectivist originist account might appear 
to have more promising resources for responding to the prob-
lem. His criterion (3) requires that a state can only be authentic 
when the person's hypothetical reflection on that state is “not 
constrained by any reflection-distorting factors.” The tyran-
nical desire to lose weight one might claim, is a “reflection-
distorting factor.” It is far from obvious, however, why this is so 
on Christman's account. Christman [34] offers several examples 
of reflection-distorting factors: “the influence of drugs or sub-
stances …, torture or intimidation …, educational backgrounds 
…, and the like.” An overwhelming desire to lose weight does not 
neatly fit with this list of obviously “external” constraints on the 
person's reflective capacities. If this is the spirit of Christman's 
proposal, then the problem of tyrannical coherence involves a 
straightforward counterexample to Christman's account.

However, the idea that the overwhelming desire to lose weight 
somehow distorts reflection may have an intuitive pull. It is per-
haps possible to amend or clarify Christman's account to explain 
why a tyrannical affective state counts as reflection-distorting. 
This move makes Christman's account look somewhat redun-
dant in this case. This move simply shifts the problem from 
explaining why a tyrannical desire is inauthentic to explain-
ing why it is reflection-distorting, without offering any further 
resources for answering the problem. Either way, we are faced 
with the issue of explaining what exactly is going wrong when 
an affective state comes to rule tyrannically over a person's 
inner life and motivations.

Frankfurt's account does not have many resources to deal 
with the problem of tyrannical coherence. Frankfurt [18] has 

the resources to claim that a person suffering from anorexia 
nervosa who is recovering, and who no longer wants to lose 
weight, is not acting autonomously when they are motivated 
by that desire—but this does not help with earlier stages in 
the progression of the disorder. Pugh straightforwardly has 
the resources to claim that in many cases, the person's charac-
ter system contains incoherence, in that at many stages of the 
disease people have both a desire to live and a desire to lose 
weight despite the dangers it poses to them. However, in the 
highly progressed cases described in Section 3, it is the desire 
to live that comes out looking inauthentic and incoherent with 
the majority of the character system on Pugh's account. By the 
time tyrannical coherence is achieved, no affective states can 
be ruled inauthentic by Pugh's lights.

Pugh [17] considers a hypothetical case of anorexia nervosa, of-
fering a similar description as I offer in Section 3. He claims that 
there are two options for his account. In my view, to adopt either 
strategy is to admit defeat in the attempt to develop a procedur-
alist account. The first, which he “lean[s] towards,” (p. 233) is to 
bite the bullet, and claim the treatment refusal of such a patient 
ought to hold legal weight. As stated earlier, a working assump-
tion of this paper is that this is not acceptable, at least if it is pos-
sible to give principled reasons why such decisions do not count 
as autonomous on a proceduralist account.

The second option is to claim that in such cases, the goal of 
weight loss is assigned “disproportionate strength,” [17, p. 232] 
in a way that reflects a “lack [of] epistemic mechanisms for reli-
ably tracking … evaluative truths” (p. 225). To assess whether an 
individual is assigning weight to their goals correctly, in a way 
that tracks evaluative truths, is to offer a substantive assessment 
based on the content of their affective state, and hence not a 
procedural account—despite its appeal to processes for tracking 
evaluative truths. On this second approach, there is no possibil-
ity that someone might autonomously choose to prioritize weight 
loss over all else.

There may be something to be recovered in the spirit of the co-
herence account. It is plausible that Pugh takes coherence within 
the character system as evidence of occurrent harmonious inter-
action between one's cognitive and affective states—which for 
him, is reducible to rational interaction. The problem presented 
by tyrannical coherence is that in such cases, even though there 
is nothing that can readily be called irrational from a procedural 
point of view, coherence is evidence not of such harmonious in-
teraction, but rather of the total hijacking of someone's inner life 
by a single affective state.

Pugh bites the bullet in claiming that a successfully brain-
washed person is autonomous after their brainwashing so long 
as they have a coherent character system as a result. They simply 
have a different character system than they had prior to being 
brainwashed. Pugh [17] considers Mele's [20] example of Beth, 
a promising philosophy student whose professors enlist neuro-
scientists to brainwash her to abandon her hobbies and focus all 
her energy on school. They do so by changing her hierarchies 
of value, and making her psychologically identical to her fellow 
philosophy student, Ann. The deep wrong of involuntary brain-
washing, in Pugh's view, is that it is deeply wrong for someone's 
character system to be involuntarily changed in this way.
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Pugh may be led to bite the bullet on tyrannical coherence by 
missing a key difference between it and brainwashing. Beth's 
values are changed such that she exclusively prioritizes work in 
philosophy. After brainwashing, she is left psychologically iden-
tical to Ann. Assuming that Ann's inner life is harmonious, so 
too is Beth's newfound inner life. While autonomy-undermining 
influence was placed on Beth's inner life, no such influence is 
occurrently in place after her brainwashing. Conversely, in cases 
of tyrannical coherence—if I am correct—there is something 
occurrently wrong with the inner life of the anorexia nervosa 
sufferer, namely, the inharmonious interaction of an affective 
state with the rest of her inner life. The difference between the 
two cases is not coherence or the lack thereof, but rather that 
which coherence is plausibly supposed to evidence: that brain-
washed Beth's (newfound) inner states interact appropriately 
and harmoniously, but the anorexia nervosa sufferer's inner 
states do not.

4.2   |   Tyranny and Control

I have suggested that affective states can be inauthentic in virtue 
of being out of the person's control, and tyrannical. I have fur-
ther suggested that this is a matter of internal disharmony and 
the hijacking of one's inner life. These two characterizations of 
the problem, one focusing on the relation between the person 
and the relevant affective state, the other focusing on the rela-
tion between the affective state and other inner states, are not 
offered as identifying different problematic features. Rather, the 
disharmonious relation between the relevant affective state and 
the other states of the person is constitutive of the deleterious 
relation between the state and the person as a whole.

Tyrannical affective states exhibit obviously troublesome fea-
tures that result in a coherent but non-autonomous character 
system. First, the state is highly fixed [26], in that it is not ap-
propriately responsive to other inner states. It sticks around in 
the face of ostensibly overwhelming considerations, such as its 
potential lethality and the sufferer's desire to live. It is, in this 
regard, delusion-like: highly resistant to revision, and not appro-
priately responsive to the other states of the person.5 This has led 
some to propose conceiving of such states as evaluative delusions 
[17, 36].6

Second, the state is highly influential. In the cases described, 
its influence consists of two features. First, direct motivational 
force. People with anorexia nervosa, even once they believe that 
they should gain weight, and do not want to lose weight, struggle 
deeply with putting on weight. They struggle to resist the moti-
vational force of the desire to continue to lose weight, a struggle 
that is exhausting and requires constant strain. Not every desire 
has this kind of direct motivational force. For example, I genu-
inely want to be healthy, but when I knowingly do unhealthy 
things, I do not struggle or feel any significant inner conflict or 
suffering, nor do I find myself in an exhausting struggle to resist 
my desire to be healthy.

Another kind of influence that such affective states exert is inner 
influence—the power to change other inner states. In the kinds 
of cases described in Section 3, when another affective or cogni-
tive state clashes with the desire to lose weight, it is often revised 

to fit with the desire to lose weight. Not only are such affective 
states fixed, and not only do they exert direct motivational force, 
but they also exert a great deal of power over the rest of the per-
son's inner life. It is this feature, combined with their fixity, 
that results in the coherent character system that poses such a 
problem for coherentist accounts. Anyone who has quit smok-
ing after being addicted, or to any other addictive substance, is 
familiar with the phenomenological experience of this inner in-
fluence. The most alienating thing about quitting smoking is not 
that one craves cigarettes despite one's better judgment; instead, 
it is that these cravings speak to you in a voice that sounds like 
your own, convincing you that one cigarette cannot hurt, that 
quitting smoking right now is not that important anyway, or 
that really you would rather live a shorter life where you smoke. 
The first-order desire to smoke is accompanied by a significant 
amount of rationalization, whereby beliefs and desires that clash 
with this desire, including second-order desires, can be radically 
changed to fit around the desire to smoke.

At first glance, one might think that fixity is necessary for inau-
thenticity and the undermining of decision-making and auton-
omy. The idea might be that if a state is not fixed, it can be fairly 
easily disavowed and eradicated, and that the situation would 
look radically unlike the non-autonomous cases of anorexia 
nervosa, major depressive disorder, or addiction in the situation 
where someone could, with fairly little effort, come not to desire 
to lose weight, to have low self-worth, to desire death, to desire 
drugs, and so on. A state with inner influence or direct moti-
vational force, but which could be reflectively rejected and was 
appropriately sensitive to countervailing considerations, would 
not obviously undermine autonomy, because it could readily be 
cut off at the root.

While I do think this helps to show that neither inner influence 
nor direct motivational force is sufficient for inauthenticity, it is 
fairly easy to generate counterexamples to the idea that fixity is 
necessary. There are relevant counterexamples where fixity at 
no point seems to play a role. For example, if an intrusive urge 
with no fixity but with a significant amount of direct motiva-
tional force popped into someone's head, and they (for example) 
kicked a dog impulsively, this does not seem to me to be an au-
tonomous action. The reason for this is fairly obvious: they did 
not have a chance to reject that urge before it produced action, 
even though they would have given the chance. Analogous cases 
are medically relevant. For example, if someone with major de-
pressive disorder declined treatment while under the influence 
of an intrusive urge to die, one which did not exhibit fixity but 
did exhibit direct motivational force, this should not be taken as 
a legally weighty decision for the same reason: the person did 
not have the chance to reject the urge before it produced action 
(in this case, saying that they want not to be treated), because it 
is entirely possible that they would have rejected that urge given 
the chance.

Fixity also does not appear to be sufficient for inauthenticity. 
For example, I have, and expect always to have, a fixed desire 
to smoke. However, it has been a long time since I quit smoking, 
and it does not exhibit either inner influence or direct motiva-
tional force. Were I to act on my desire to smoke, I think it would 
be an autonomous action because it is currently easy for me not 
to act on it. It is easy for me not to act on it because it is easy for 
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me to recognize it as in conflict with my better judgment and 
broader goals, and because it does not exert direct motivational 
force on my behavior—it is not an exhausting struggle for me 
not to smoke; I can simply note that I want to and move on.

Conversely, fixity when combined with either direct motiva-
tional force, or inner influence does seem to be sufficient for 
inauthenticity—and hence neither direct motivational force nor 
inner influence seems to be necessary for inauthenticity. For 
example, if my desire to smoke exhibited direct motivational 
force that was exhausting to resist, and I smoked when beaten 
down by the endless battle of resisting, it would not seem to be 
a fully autonomous action. Likewise, if my desire to smoke ex-
hibited the same kind of inner influence as it did in the early 
days of quitting, radically reshaping the rest of my inner life to 
fit around it, it would not seem to be a fully autonomous action 
were I to take up smoking again.

Pulling these threads together, it seems that a necessary con-
dition on decision-making capacity and autonomy is that the 
person has the following ability with respect to a given decision 

(non-tyranny) to resist the influence of any given 
affective state on their behavior and decision-making.

Resisting the influence of an affective state can be achieved ei-
ther by changing it (as can be undermined by fixity or lack of 
opportunity to change it), or by “isolating” it from one's behavior 
(as can be undermined by direct motivational force or inner in-
fluence). Fixity combined with either inner influence or direct 
motivational force seems to undermine this ability, and hence 
to suffice for inauthenticity. Fixity is not necessary, however, 
because there are situations where an affective state's influence 
on behavior cannot be resisted even though it does not exhibit 
fixity—for example, because it appears quickly as an intrusive 
urge, or because it has already wreaked such havoc on their 
inner life.7

It is not hard to see why non-tyranny might prima facie matter to 
autonomy. It is closely related to the notion of “impaired control” 
in criminal law [15]. When non-tyranny is not met, and when 
a tyrannical affective state rules, the person loses the ability to 
do otherwise and therefore their ability to make other choices 
and their freedom in an at-least-intuitively important sense. 
Non-tyranny thus accounts for the lack of autonomy exhibited 
in the kinds of cases discussed in Section  3. Despite the inof-
fensive origins of the relevant affective state, and despite suf-
ferers' internal coherence, the people are impaired with respect 
to their decision-making capacity because they are not reason-
ably able to resist the influence of the relevant affective state on 
their actions—because that affective state exhibits fixity, inner 
influence, and direct motivational force. They are firmly “in 
the grip” of this affective state. It is no longer one factor among 
many in decision-making, nor one voice among many in one's 
web of affective states, but rather tyrannically rules over the per-
son in a manner, which undermines their decision-making and 
autonomy.

Importantly, one could have all of the abilities required by 
the legislation—to understand, retain, use, and manipulate 

information, and to communicate one's decision—and yet 
lack the ability I have called “non-tyranny,” and therefore lack 
decision-making capacity. One could, for example, be capable 
of understanding both the pathological nature and the conse-
quences of continuing not to eat, retaining that information 
over the course of making one's decision, using and manipulat-
ing that information appropriately as required to inform one's 
decision by recognizing that it counts against other goals and 
so on, and yet still be unable to come to any decision other than 
to continue not to eat, and to be allowed to continue not to eat, 
because one is not able to resist the influence of one's desire on 
one's decision-making and behavior. This suggests that the leg-
islation fails to offer sufficient conditions for decision-making 
capacity.

I believe that non-tyranny is a useful criterion for thinking 
about all four kinds of state that I have grouped together as 
“affective”—affective, emotional, motivational, and evalua-
tive. One thing that unites these kinds of state is that they are 
not well covered by existing medico-legal criteria for decision-
making, since they are not readily accounted for in terms of 
information processing, and their effects on decision-making 
are not readily accounted for in such terms either (e.g., [42–45]). 
As intimated in the introduction, this does not mean that they 
never affect information processing (or “intellectual,” or “cog-
nitive”) capacities, nor that the disorders that involve them do 
not involve impairments of such capacities (see also Section 5.2). 
Non-tyranny, however, identifies a way that such states can un-
dermine decision-making without any direct effect on informa-
tion processing capacities. It is an attempt to make precise how 
non-information-processing states might undermine decisional 
capacity and autonomy by circumventing or overriding infor-
mation processing capacities. A mood such as hopelessness, an 
emotion such as sadness, an urge or desire, and a value might 
differ greatly in the precise mechanisms by which they produce 
behavior. What non-tyranny aims to capture is what it is for such 
a non-information-processing state to undermine decisional ca-
pacity, even understood in the information-processing-focused 
way that is built into the law: they might produce behavior (by 
whatever precise mechanism) out of the patient's control, by 
being such that the patient is unable to resist the state's influence 
on their behavior.

5   |   Objections and Clarifications

I have now offered my core proposal. An ability required for one 
to have the capacity to make a certain decision, and not con-
sidered by either the legislation or many previous accounts of 
autonomy and authenticity, is the ability to resist the influence 
of any given affective state on that decision. I have called this 
“non-tyranny.” In this final section, I clarify what this amounts 
to and consider two objections.

5.1   |   Clarifications

One important clarification is that my position is not part of 
a long-since fashionable belief that decision-making is es-
sentially rational, emotions essentially irrational, and hence 
that emotions and “being emotional” consistently undermine 
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capacity—that emotions are an irrational embarrassment 
within the rational mind. It has been suggested to me that per-
haps philosophy is currently apologetic about this trend; this is 
generally good, if it is the case: emotions are essential parts of 
how we perceive, evaluate, and respond to the world. However, 
I am convinced that apologetically ignoring the ways that emo-
tions can undermine one's decision-making is still failing to 
take them seriously.

Importantly, the ability to resist the influence of an affective 
state does not require that one's inner life arises ex nihilo in a 
social vacuum. A person need not be an executive controller or 
Cartesian ego observing and controlling their own inner life, 
separate from it. According to several “relational” theories, 
one develops a self and identity that is authentically one's own 
through the “conversation” of attitudes, perspectives, and roles 
originally adopted from the outside world—certain values and 
views one absorbs can be the basis of criticizing and refining 
others, and vice versa (see for example, [30–32]). This process is 
in tension with all aspects of tyranny: a fixed state is immune to 
such correction and development; a state with inner influence 
causes the critical conversation to become wholly dominated by 
a single affective state; and a state with direct motivational force 
circumvents this conversation.

Another important point is that being unable to and refusing to 
resist the influence of an affective state or a value are not the 
same thing. The former, but not the latter, undermines decision-
making capacity. I care strongly about the treatment of animals, 
and am as such vegan. I do not expect that this will ever change, 
and I do not expect that I will ever separate this from my behav-
ior. I refuse to resist the influence of this affective state on my 
behavior. Even so, I am able to resist its influence—indeed, it 
would be easy. I do not think I would decide to eat meat (e.g., out 
of politeness, or for health reasons); I do not doubt that I could 
so decide. I also do not doubt that the affective state could be 
changed, although I doubt that it will be so changed. Were I pre-
sented with a knock-down argument that animals do not suffer, 
I do not doubt that the affective state would change: it is neither 
fixed, nor does it exhibit inner influence. However, I do not ex-
pect that I ever will be presented with such an argument. Unlike 
a tyrannical affective state, it is not merely coherent with other 
parts of my character, but actively reinforced and supported by 
other parts of my character, including other affective states.

The position is also compatible with the Humean idea that 
“reason is the slave of the passions”—even if this entails that 
behavior and decision-making are also subordinated to the pas-
sions. Non-tyranny does not require that someone be capable of 
resisting the influence on their decisions and behavior of the en-
tire complex of their affective states. Rather, it requires that no 
single affective state has irresistible influence on their decision-
making and behavior. Reason might well be subordinated to the 
passions, but this does not make it acceptable that reason, be-
havior, decision-making, and even one's other passions should 
all be subordinated to a single passion. That does not mean that 
one cannot commit one's life to a single goal or passion—as in-
dicated in the previous paragraph, one can do so autonomously 
at least when that goal or passion rules not tyrannically, but be-
cause it is actively reinforced and supported by one's other atti-
tudes while remaining sensitive to them.

It is also worth stressing that one can gain the ability to resist 
the influence of an affective state on one's behavior without any 
intrinsic change to that affective state. Some affective states, 
“true” compulsions, may be irresistible and tyrannical no matter 
one's situation and no matter the state of the rest of one's inner 
ecosystem. However, it is possible for an affective state to be ir-
resistible and tyrannical without being a true compulsion (cf. 
[38–40]).

This point is worth arguing because Pickard [46–49], in argu-
ing for her “responsibility without blame” framework, appears 
to presuppose that this is not so. She argues that sufferers of all 
disorders of the sort I characterized in the introduction, focus-
ing on sufferers of EUPD and addiction, have control of their 
behavior; hence, they have agency, and hence, they are respon-
sible for their actions (see especially her [48]), even though an 
affective attitude of blame towards them is inappropriate, by 
her lights. Such a view is also a significant part of the argument 
for the abolishment of capacity law in favor of a model of “sup-
ported” rather than “substitute” decision-making, as advocated 
by some—but by no means all—supporters of Article 12 of 
the UN's Convention of the Rights of Persons with Disabilities 
(“CRPD”; e.g., [50]; cf. [51]).

In support of this, Pickard highlights several phenomena: that 
sometimes believing that they can change their behavior is suf-
ficient for them to be able to do so; that in a clinical context, 
practices of “holding to account” such as asking people to ex-
plain their motivations, encouraging them to act otherwise, and 
imposing negative consequences are commonplace; that clinical 
communities encourage members to see themselves as respon-
sible [46–48]; that the sufferers of these disorders are sometimes 
capable of motivational trade-offs (e.g., choosing money over 
drugs; [48, 49]); and that many addicts “mature out” of their 
addictions as they acquire more goals, responsibilities, and op-
portunities for enjoyment [49]. She claims that the “natural ex-
planation” of such phenomena is that sufferers can “exercise the 
willpower necessary,” but only do so when they are sufficiently 
motivated [48, p. 145]. She further claims that many forms of 
talk therapy aim to help patients to “engage” their capacity to 
control their behavior, hence presupposing that they are able to 
do so [47, p. 1137]. She encourages skepticism, on this basis, of 
the testimony of sufferers of these disorders who deny that they 
have, and had, control over their pathological behaviors [48, 
p. 147].

However, it follows from none of these considerations that suf-
ferers of such disorders are able to resist the influence of the 
relevant affective states on their decision-making behavior. It 
might instead be the case that one can gain the ability to resist 
the influence of an affective state through the kinds of change 
and intervention that Pickard points to. It seems to me far more 
“natural” to claim that sufferers of these disorders gain the abil-
ity to exercise the willpower necessary to change their behavior 
through such changes, than to claim that they had it all along 
but chose not to exercise it because they were not motivated to 
do so. That it is possible for patients to engage their capacity for 
choice and control with training, support, and encouragement 
does not mean that they presuppose that patients are able to do 
so without such training, support, or encouragement. One might 
be unable to resist the influence of a fixed affective state with 
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direct motivational force precisely because one, for example, be-
lieves that one cannot, has no countervailing affective states, or 
lacks the skills required to engage one's capacities for behavioral 
control. My father, like many men of his generation, smoked 
from the age of 12 and quit when he had children. He wanted to 
quit for many years before that, but was unable to do so. It seems 
wrong to claim that the countervailing force of the sense that he 
might be endangering his children gave him the motivation to 
choose to exercise willpower that he had all along. Instead, this 
new affective state gave him more willpower, enough to resist 
the force of the urge to smoke, which he was previously unable 
to resist.

5.2   |   Reform Unneeded

Sections  4.21 and 4.22 of the Mental Capacity Act Code of 
Practice [52] elaborate criterion (3) to suggest that certain kinds 
of affective state can undermine decision-making because they 
constitute considerations “too strong to ignore.” This proposal 
is close in spirit to my own, plausibly intended to deal with the 
same issues as I am raising here. One might therefore object to 
my proposal that it is unneeded, and that the legislation already 
has the tools required to deal with tyrannical coherence.

This objection fails because while perhaps intended to cover 
the same issues, this elaboration of criterion 3 does not offer 
an equivalent condition to non-tyranny, and in my view, does 
not succeed in dealing with the motivating issues. Being un-
able to ignore a certain affective state is by no means sufficient 
for tyranny, and for being unable to resist its influence on one's 
decision-making and behavior. Ignoring an affective state is by 
no means necessary as part of resisting its influence. One might 
be unable to ignore an affective state, and yet still be able to con-
sider countervailing considerations, still be able to change that 
state should strong countervailing considerations come to light, 
and still be able to isolate that state from one's behavior—even 
in cases where one does not in fact do so.

The code of practice was written alongside the Mental Capacity 
Act, to guide its use especially in situations where it is hard to 
apply. Sections  4.21 and 4.22 are written in part to deal with 
the application of the Act to the class of disorders under con-
sideration in this paper, specifically mentioning the “compul-
sion not to eat” in anorexia nervosa. These sections attempt to 
gerrymander considerations of affect into criterion (3). The key 
philosophical problem is pressed by Pugh [17]: many consider-
ations are impossible to ignore, and yet do not undermine au-
tonomy or decision-making. He considers the example of Sue, a 
woman with extraordinarily mild recurring headaches, who is 
told about a surgery that might cure her headaches, but would 
have a 90% chance of killing her. He claims that the mortality 
rate, presumably combined with her wish not to die, is a consid-
eration too strong to ignore. Even so, it patently does not thereby 
undermine her autonomy or decision-making.8

This flawed attempt has produced other problems. These sec-
tions encourage the conflation of one not using certain infor-
mation (because of overwhelming considerations) with one not 
being able to use that information (as encoded in the original 
legislation). This conflation represents an attempt at a quick fix, 

in my view, attempting to account for tyranny in information-
processing terms, by claiming that what is wrong in cases of 
tyranny is that one does not use all the information available in 
making one's decision. The conflation has to be made because 
in many such cases, the sufferer's information processing ca-
pacities are intact, and hence they appear to be able to use that 
information.

Even if in theory, non-tyranny could somehow be subsumed 
under criterion (3), there is a clear need for reform of the legis-
lation and code of practice in England and Wales. The current 
situation of capacity assessments “in the wild” where affective 
states are highly relevant is, frankly, nightmarish. The legisla-
tion, read narrowly, would lead to many false positives, where 
patients were ruled to have the capacity to make a decision de-
spite lacking it. Read broadly, and taking the code of practice se-
riously, it would result in many false negatives, where incapacity 
was found simply on the basis that there were any overwhelm-
ing considerations involved in the decision.

Discretion is the key tool psychiatrists use to thread the needle 
between the false positives that would result from focusing on 
the legislation alone, and the false negatives that would result 
from taking the code of practice seriously and allowing that the 
presence of any overwhelming considerations can undermine 
decision-making capacity. Psychiatrists are forced by the inade-
quate legislation to read the legislation as broadly or narrowly as 
required to support their own decisions about treatment, based 
on their own views of the right outcome.

This results in pernicious kinds of false positives and false neg-
atives that reflect the biases of the people who actually make ca-
pacity assessments. As Boyle [13] argues, patients with anorexia 
nervosa are consistently denied capacity in a way that does not 
plausibly reflect a procedural approach to capacity. Craigie and 
Davies [15] argue that the MCA, read together with the code of 
practice, is sometimes read broadly enough by clinicians to qual-
ify as an “impaired control” test of the sort used in criminal law 
and closely related to non-tyranny. However, they also show that 
clinicians and judges do so for some disorders but not others. 
The test is read narrowly in relation to forms of addiction, such 
as alcohol dependence, which are therefore generally not taken 
to undermine capacity, and broadly in relation to anorexia. 
Craigie and Davies argue that this reflects insidious value judg-
ments about the worthiness and virtuousness of the sufferers of 
these disorders:

What strongly distinguishes substance dependency 
from anorexia is that anorexia develops in the pursuit 
of things that our society values. Thinness and 
exercise are considered virtuous, along with traits 
associated with anorexia such as perfectionism and 
resistance against bodily desires. (p. 238).

Some pernicious false positives involve so-called “difficult pa-
tients” and disorders such as EUPD, which bestow a patient 
with “difficult patient” status [46]. People with EUPD perform 
well on general cognitive tests, and appear not to lack any 
of the criteria in the legislation. A widely attested phenome-
non among people with EUPD in the United Kingdom is that 
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they turn up to a hospital asking for help with overwhelming 
suicidal urges. They are given the standard battery of tests, 
and deemed to have capacity. They are, as such, denied ad-
mission—they are told that they have the capacity to decide 
whether or not to kill themselves, and hence are in no urgent 
need of medical assistance [14]. In cases such as these, the dis-
cretion afforded to clinicians allows them to justify not helping 
people with urgent, warranted worries that they will kill them-
selves incapacitously.

Some pernicious false negatives involve people who do not 
hold or weight values in the culturally dominant manner. A 
particularly pernicious kind of case involves people with non-
dominant cultural backgrounds. Although the issue remains 
unstudied, and hence it is not possible to make empirical 
claims, many suspect that people with non-dominant cultural 
backgrounds are deemed to lack capacity at higher rates than 
people whose upbringing reflects the dominant culture—just 
as they are deemed to be of greater risk to themselves and oth-
ers, and detained, at higher rates. This issue, and the dearth 
of research on it, has been highlighted by Dr. Shubulade 
Smith CBE, the first black president of the Royal College of 
Psychiatrists, in an interview with a leading mental capacity 
lawyer, Alex Ruck Keene KC (Hon) ([16]). The issue stems 
from the fact that the values, goals, and desires of these people 
are more often “alien” to the person assessing their decision-
making capacity. The worry is that they are deemed to assign 
excessive weight to certain values, and hence to lack the capac-
ity to make the relevant treatment decision—exactly the same 
rationale as is often used in the case of patients with anorexia 
nervosa.

Non-tyranny helps to identify what is going wrong in these 
kinds of cases. In the case of people with EUPD, while their 
information-processing capacities are intact, their suicidal urges 
come on suddenly and exhibit a great deal of direct motivational 
force (as well, often, as inner influence and fixity). It is for this 
reason that they are not, in fact, capacitious in deciding whether 
or not to take their own lives. In the case of people from non-
dominant cultural backgrounds, the fact that they hold different 
and differently weighted values than the assessor, in a way the 
assessor views as incorrect, is simply not relevant to whether or 
not they are capacitious. Nor is it relevant that their values lead 
them not to use information that the assessor views as relevant 
in making their decision about treatment. The relevant ques-
tions are whether they are able to resist the influence of those 
values on their behavior, and whether or not they are able to con-
sider the other relevant information.9

There is another form of argument available that reform is un-
needed. According to this argument, the law is already adequate 
because there are cognitive deficits associated with the relevant 
disorders, and hence there is no need to add explicit consider-
ation of non-cognitive factors into the law. Relevant cognitive 
deficits have been identified in many relevant disorders, includ-
ing anorexia nervosa [13], depression ([53]; Owen et  al. 2015 
[54]), psychosis, and mania [55]. This is also tied to a relevant 
worry about my central example, anorexia nervosa: one might 
worry that it is not an analytically clean example, since anorexia 
nervosa also has significant physiological effects as the body 
starves, which in turn may result in cognitive impairments.

This is valuable work, and while I do not think that it renders my 
proposal unmotivated, I am keen for my proposal to be seen as 
complementary to rather than in competition with such work. I 
do not, and need not, deny that such cognitive deficits exist, are 
significant to questions of capacity, and ought to be considered 
more in actual assessments of capacity. My proposal is com-
plementary to such proposals in that (a) the relevant cognitive 
deficits are not—in any of the above-cited papers—argued to be 
universal in the relevant disorders, and (b) it is a very real possi-
bility that there are cases of the relevant disorders, which under-
mine capacity without the presence of such deficits. My proposal 
offers a principled procedural criterion for thinking about how a 
case of one of the relevant disorders might undermine capacity 
in the absence of such cognitive deficits—whether these are di-
rectly associated with the disorder, or caused by means of phys-
iological effects of the disorder.

For example, Owen et al. [54] argue that cognitive temporal in-
abilities are associated with many cases of depression, in par-
ticular, a class of “severe” cases. I can attest to this based on my 
own experience of depression. However, even when my depres-
sion manifests in a milder form and is not so severe as to result 
in such temporal inabilities, it can result in strong suicidal im-
pulses. If I were called on to make an urgent treatment decision 
while experiencing such an urge, I think it likely that I would 
decline treatment, and that I would not be capacitous when I 
did so. The reason that I think that I would not be capacitous 
in declining treatment is that (i) my suicidal urges have direct 
motivational force of a sort that is extremely hard to resist, espe-
cially in situations of stress, and (ii) in the context of an urgent 
treatment decision, I would not have the opportunity to resist, 
and it would not be practicable for the assessor to wait for the 
urge to pass. That is, proposals that identify cognitive deficits 
identify one way (already covered by the legislation) that the rel-
evant disorders can undermine capacity; my proposal is comple-
mentary to such proposals in identifying a distinct way that they 
can undermine capacity.

A final argument against reform is that it is in tension with the 
movement towards greater recognition of the legal capacity of 
persons with disabilities embodied in the UN's CRPD, especially 
its Article 12. Addressing this in detail would take me far be-
yond the intended scope of this paper. Some, but by no means 
all or even most, of the proponents of the CRPD advocate for 
the abolition of capacity law, and indeed, for the abolition of all 
forms of non-consensual medical treatment (e.g., [50]). Many of 
the proponents of the CRPD, however, offer a less extreme con-
clusion, in no small part because an extreme version of this po-
sition would make it illegal for paramedics to treat unconscious 
patients—such treatment would, after all, be non-consensual 
[56]. The European Court of Human Rights, for example, has 
concluded that the CRPD is consistent with the retention not 
only of capacity law, but also of guardianship regimes [57].

A uniting ethos of most proponents of the CRPD is to empower 
people to make decisions for themselves whenever possible, by 
the provision of support, perhaps alongside a limited form of 
substitute decision-making [58]. The reform I am advocating 
is still relevant, even in the move towards more supported, 
and less substitute, decision-making. It is relevant if, as some 
argue, it is likely that the same “threshold questions” will be 
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reproduced under the new regime (e.g., the central question 
may become whose decisions made without support should be 
respected; [51]). It is also relevant because supported decision-
making is often taken largely to be a matter of eliciting and 
enacting people's “will and preferences,” in light of their 
rights. As such, many authors in this literature have devoted 
significant attention to distinguishing “pathological” from 
“non-pathological,” or autonomy-facilitating from autonomy-
hindering, affective states, since there are frequently clashes 
among and between one's will, preferences, and rights (e.g., 
[59–61]).

It is worth conceding that non-tyranny does not make the as-
sessment of capacity easy. It is hard to assess whether someone 
is unable to resist a given affective state, especially in light of the 
incentives that they may feel to be dishonest about whether they 
are able to resist it—to claim that they can resist it, when they 
in fact cannot. It is worth noting, on this point, that none of the 
criteria already included as part of the construct of decisional 
capacity are easy to assess in every case. I have been told of pa-
tients reporting abuse from their relatives which, if delusional, 
would be relevant to criterion 1; in the absence of resources 
for information-gathering, this leaves assessors guessing as to 
the truth. Criterion 3 is famously difficult to assess, in the ab-
sence of widely-agreed standards for using and manipulating 
information.

One might think the situation is still different from the case of 
non-tyranny. In particular, one might worry that the legisla-
tion does not include a criterion akin to non-tyranny because 
there are no tools for measuring it, unlike the information-
processing abilities included in the legislation (cf, e.g., [62]). 
This is not so. There exist psychometric tools for measuring 
relevant constructs, emotional competence and emotional regu-
lation, already shown to be valid and predictive in the context 
of the relevant class of disorders [63, 64]. Indeed, all of the rel-
evant disorders are associated with deficits in emotional regu-
lation. Such tools cannot directly be used to measure whether 
a particular affective state is tyrannical—but nor can the kinds 
of general cognitive tests currently used in capacity assess-
ments establish whether a person is capable of understanding, 
retaining, using or manipulating particular pieces of informa-
tion. Rather, they have an evidential relationship to the ulti-
mate determination.

Even though it may not be easy to answer the question of non-
tyranny, it is nevertheless necessary. Its necessity is indicated by 
the “considerations too strong to ignore” criterion built into cri-
terion 3 by the Code of Practice. It is no easier to assess whether 
there are considerations the patient is unable to ignore than to 
assess non-tyranny. It is, more importantly, the wrong question, 
as argued above. If it were the case that a criterion like non-
tyranny had been left out of the legislation because it would be 
hard to assess, then the reality of the law as implemented sug-
gests that this was short-sighted: asking the wrong question, 
even if it is easier, is not a good idea, and has resulted in the 
kind of bias-heavy discretion in judgments of capacity discussed 
above. It may be hard to establish whether patients are in fact 
able to resist a given affective state or not, but this should be 
the goal of the clinician's questioning, and the goal of judicial 
reasoning. We are living in the alternative.

A particular version of this worry is that clinicians will indulge 
in circular reasoning: that they will conclude that a patient lacks 
capacity because their decision is characteristic of the disorder, 
and hence evidence that they are unable to resist the influence 
of the affective states associated with the disorder—for example, 
that a patient with anorexia nervosa lacks capacity because they 
are choosing not to eat, and choosing not to eat is characteristic 
of anorexia nervosa, hence evidence that they are unable to re-
sist the desire not to eat, as associated with anorexia nervosa. If 
this worry is offered as an objection to my proposal, the trouble 
is that we are already in a situation where this kind of circular 
reasoning is indulged in [13]. The “considerations too strong to 
ignore” do not guard against this kind of circular reasoning, and 
offers more tools to justify it, since a huge number of decisions 
involve a “consideration too strong to ignore.” Experiencing a 
“consideration too strong to ignore” also does not suffice for tyr-
anny. Compared with the existing legislation (as implemented), 
the non-tyranny requirement provides fewer tools for justifying 
this kind of circular reasoning, since it requires assessors to 
present evidence that the patient is unable to resist the influence 
of affective states on their behavior, rather than merely being 
unable to ignore those affective states.

5.3   |   Other Tyrannical States: The Will to Live

Another way to object to my proposal is to point towards coun-
terexamples—affective states that exhibit tyranny yet do not 
appear to be inauthentic and undermine decision-making or au-
tonomy. I can think of at least one plausible example of a state 
that exhibits tyranny and yet is widely accepted and might per-
haps not be seen as undermining autonomy.

The will to live is extremely hard to resist, and extremely hard to 
lose. Even people who are suicidal are claimed to exhibit a great 
deal of ambivalence, and to need to “train” themselves to resist 
the force of their will to live in order to kill themselves [65–68]. 
It therefore appears to exhibit at least fixity and direct motiva-
tional force. It is plausible that, for many people, it also exerts 
inner influence—that they work to make their other beliefs and 
affective states coherent with their will to live, for example, by 
believing that life is worth living. I will accept that, when exhib-
iting these features, the will to live counts as tyrannical.

What I deny is that the will to live is not, therefore, inauthen-
tic and autonomy-undermining when it exhibits these features. 
This might sound initially strange, but consider cases of coer-
cion. Coercion in the form of threats to one's life can undermine 
one's decision-making and autonomy, and result in decisions 
that are not fully autonomous. Why? One straightforward ac-
count is that the will to live is, in such situations, tyrannical, 
and largely responsible for the decisions one makes in such situ-
ations of coercion. If one, for example, betrays a friend because 
one is coerced to do so by a threat to one's life, a simple account 
of why this does not reflect an autonomous decision is that one 
was not able to resist the influence of one's will to live in produc-
ing that betrayal.

Importantly, this does not mean that no autonomous decisions 
issue from one's will to live—even if it is fixed. There are sit-
uations where people choose to sacrifice themselves and their 
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lives for a cause—showing that it is, at least in some contexts, 
for some people, possible to resist the influence of one's will to 
live. If such a person, in such a context, chose not to sacrifice 
their lives because of their will to live, I think that this would 
count as an autonomous decision—they would be choosing 
not to sacrifice their lives because of their will to live, even 
though they could have resisted the influence of their will 
to live.

The situation can perhaps get murky in ways that are im-
portant for medico-legal purposes. Consider, for example, the 
person who has for some time had a long-standing, reflective 
preference for cancer treatment to be withdrawn, and who 
thinks that it is time to give up on acting on their will to live. 
They might, in the moment, be driven by their will to live to 
balk and not to refuse treatment. This decision would, by my 
lights, not be autonomous: despite their reflective preferences 
and overall views, they were unable to resist the impact of 
their will to live.

I have spoken to some who think it would nevertheless be wrong 
not to treat such a patient. I admit that I do not feel the pull of 
this view. Even so, granting for the sake of argument that it 
would be wrong not to treat them, this only constitutes a coun-
terexample to my account if the reason that it is wrong not to 
treat them is that their decision is in fact autonomous, as my 
account denies. However, this is not obviously the case. Even 
assuming that it is wrong not to treat them, this may be because 
it is in their best interest to treat them. Legally, if someone is 
ruled incapacitous to make a decision, the relevant state actor 
is empowered to judge their best interest. Any intuition that it is 
wrong not to treat them, in such a case, may stem from the fact 
that even though their apparent decision to accept treatment is 
not a capacitous one, it is nevertheless prima facie in their best 
interest to treat them.

Several people have also mentioned to me that one's love for 
one's children may likewise count as undermining autonomy 
on my account. I believe that this is correct—plausibly, if one 
sees one's child in danger, one cannot help but move to help 
them, because one is unable to resist the influence of one's love 
on one's behavior. I do not, however, think that this is a coun-
terintuitive result. First, it does not mean that others should be 
empowered to intervene: one's “best interest,” values, and life 
goals may well align with the (by my lights) non-autonomous 
actions that result. Moreover, it seems to be quite widely ac-
knowledged, and often seen as admirable, that we may be 
driven by our love for others to “good” actions, which are out-
side our control: that we, as I put it above, cannot help but take 
certain actions in the interests of our loved ones; indeed, many 
seem to believe that we should not be able to resist taking some 
actions out of love. My proposal may widen the net on which 
affective states undermine our decisional capacity and auton-
omy compared with some previous proposals. However, not all 
the actions that result from affective states that undermine our 
autonomy seem to be undesirable, and many seem to be part of 
a good life. I do not mind biting this bullet: autonomy is not the 
sole ingredient for a good life. It seems entirely plausible to me 
that many of us give up some amount of autonomy in service of 
our love for others, and that for many of us, this is part of the 
best life possible for us.

6   |   Conclusion

Motivated by a clinically significant class of examples, I have of-
fered a procedural criterion that aims to account for the problem 
of tyrannical coherence—non-tyranny, the ability to resist the in-
fluence of any given affective state on one's behavior and decision-
making. This proposal, if it is tenable, appears to indicate that it is 
not necessary to abandon the attempt to offer a procedural account 
of what is going wrong in such cases in favor of an account based 
on substantive considerations of the content of affective states and 
the outcomes of decisions. However, it also appears to indicate that 
it is necessary to explicitly consider how affective states interact 
with other states in decision-making in offering an adequate pro-
cedural account of decision-making capacity, authenticity, and au-
tonomy, and to consider the ways that affective states ought to be 
open to correction and isolable from behavior.
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Endnotes

	1	The last of these is not generally considered an internal part of the 
decision-making process; rather, it has played an important practical 
purpose, namely, bringing people who are not able to communicate 
their decision (specifically, people with locked-in syndrome) under 
the legal protection of the best-interest substitute decision-making 
framework.

	2	Several accounts of autonomy and decision-making, including in the 
context of mental capacity law and psychiatric illness, argue that “sub-
stantive” considerations of content and outcome are necessary, be-
cause “formal” or “procedural” accounts are insufficient. Many such 
accounts describe themselves as “relational” (e.g., [11, 12]), and are 
explicitly feminist in their outlook and the body of theory they draw 
on. My aim in the following is by no means to directly argue against 
such accounts. My aim is to generate a better “procedural” account, 
and hence they are not directly relevant to my argument. In a sense, 
therefore, my argument is conditional on the correct account of auton-
omy for medico-legal purposes being procedural. Nevertheless, in as 
much as the kinds of case I consider are motivation for such accounts, 
and in as much as I can show that such cases can be satisfactorily dealt 
with by a procedural account, my argument undercuts the motivation 
for these accounts.
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	3	Dworkin [23] offers an originist account with both subjectivist and ob-
jectivist elements.

	4	One could amend the pathology account not to be originist, and claim 
that the desire is inauthentic because although not originally caused by 
the disorder, it is causally maintained by it. This is not against the spirit 
of my own account. However, given the controversies surrounding the 
nature of psychiatric pathology and its relation to symptoms, it is not 
a very informative claim. In my view, the best way to flesh out this 
claim is in line with my own account—that is, to claim that meeting 
the conditions I lay out in Section 4.2 is part of what it is for a state to 
be pathologically maintained.

	5	A caveat is in order here regarding the notion of fixity: fixity does not 
consist in absolute unchangeability, but rather in the extremely high 
resistance of a state to responding appropriately to countervailing con-
siderations. First, some delusions—and some affective states of the 
sort I am concerned with, such as the wish to die in major depressive 
disorder—ebb and flow [5, 6]. Even so, the point remains that they are 
not appropriately responsive to the person's other states, rather, they do 
so seemingly of their own accord. Second, some delusions—and some 
relevant affective states—are not totally unrevisable or unresponsive 
to countervailing considerations and evidence [35]. Even so, they are 
highly resistant to revision and to responding appropriately to counter-
vailing considerations and evidence [35].

	6	I will not use the term “evaluative delusion” in the following, because 
I do not believe it clarifies matters. While I believe that the analogy be-
tween such affective states and delusions is illuminating, I believe that 
the notion of evaluative delusions raises as many questions as it answers. 
Assuming that delusions are beliefs [37], there appear to be at least four 
ways of construing the relationship between the relevant affective state 
and the relevant evaluative belief: the belief might cause the affective 
state, or it might manifest as the affective state; the affective state might 
cause the evaluative belief, or it might somehow instantiate or “count as” 
that evaluative belief. The former two, “belief-first” construals of the rela-
tion do not fit anorexia, where the desire to lose weight appears to predate 
later evaluative beliefs about the importance of doing so [26]. The latter 
two “affect-first” construals of the relation fit better with the discussion 
of anorexia, but such “affective” beliefs (either caused or instantiate by 
affective states) need not be evaluative: saliently, the belief that one is not 
thin does not appear to be evaluative, but does often seem to be caused 
or perhaps instantiated by the affective state of wanting to lose weight. 
Analogously, in cases of major depressive disorder, the affective state of 
low self-worth appears to cause or perhaps instantiate non-evaluative 
beliefs such as “no-one likes me.” This suggests that there may be cross-
cutting categories, affective delusions, and evaluative delusions (see also 
[2, 9]).

	7	For other accounts along these lines, see Craigie and Davies [15]; 
Heather [38]; Henden [39]; Mele [40, 41].

	8	It is worth stressing that my proposal does not fall down to Pugh's ob-
jection. Sue might be unable to ignore the 90% mortality rate, but there 
is no reason to believe that she is not capable of nevertheless deciding 
to undergo the surgery. The fact that she would not plausibly decide to 
do so does not entail that she could not decide to do so.

	9	It is also worth stressing that, even when they do not, previously ex-
pressed preferences are the most significant factor in best interest deci-
sions according to the UK legislation. While doctors tend to treat “best 
interest” as reducible to “most health-conducive,” this is against the 
spirit and the letter of the legislation—the lifelong values of an inca-
pacitous individual should be respected even when they are “alien” to 
the clinician.
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