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Section 61 of the Trustee Act 1925 provides that: 

 “61. Power to relieve trustee from personal liability 

If it appears to the court that a trustee, whether appointed by the court or 
otherwise, is or may be personally liable for any breach of trust, whether 
the transaction alleged to be a breach of trust occurred before or after the 
commencement of this Act, but has acted honestly and reasonably, and 
ought fairly to be excused for the breach of trust and for omitting to 
obtain the directions of the court in the matter in which he committed 
such breach, then the court may relieve him either wholly or partly from 
personal liability for the same.” 

This provision affords the court the power to excuse a trustee’s breach of trust. 
It was originally intended1 to ensure that lay persons would not be deterred from 
acting as trustees, since the court could exercise its discretion under section 61 
to relieve them from liability if they acted honestly and reasonably.2 But given 
the increasing prevalence of professional trustees, it was thought that section 61 
might become of much reduced importance. One leading study suggested 
that,“[l]eft alone, section 61 may continue to lie dormant, rising only 
occasionally to rescue a lay trustee from liability for a technical but negligent 
breach of duty”.3 

However, section 61 has not simply withered on the vine. Instead, it has 
been of central importance to a series of recent decisions concerning the liability 
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of solicitors who act as trustees in conveyancing transactions.4 Yet these 
decisions are not easy to reconcile, particularly as regards what constitutes 
“acted reasonably”. This is unfortunate: clarity about the nature and function of 
section 61 is required. 

In some respects, it might be thought impossible usefully to consider the 
principles underpinning relief under section 61, since “the court should be slow 
to gloss the general words of a statute, all the more so where it confers a broad 
discretion”.5 Indeed, it has been said that “[i]t is seldom helpful to compare 
conduct found to be reasonable or not in one case with that of another”;6 given 
the importance of a particular set of facts to the exercise of the court’s 
discretion, no one precedent will bind the exercise of a subsequent court’s 
discretion.7 However, judicial statements that “[i]t would be impossible to lay 
down any general rules or principles to be acted on in carrying out the 
provisions of the section”8 should nonetheless be treated with caution. It is 
important that some guidance is established to enable parties to predict the 
outcome of disputes and to give judges some assistance when considering 
whether a trustee should be excused for the breach of trust.9 As Briggs LJ noted 
in Santander UK Plc v RA Legal Solicitors, this is particularly important “in a 
business context in which those advising the lender and the solicitors, and their 
respective insurers, need to have reasonable clarity as to the application of 
section 61, so as to avoid every case having to be taken all the way to trial, with 
a full investigation of all potentially relevant circumstances, so as to obtain a 
particular trial judge’s discretionary decision”.10 

This need for predictability and clear guidance should be taken seriously, 
especially when it is borne in mind that a trustee who makes a successful 
application under section 61will have his or her costs paid for by the 
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unsuccessful beneficiary, despite the latter being entirely innocent as well.11 Yet 
in the recent decision of the Supreme Court in AIB Group (UK) Plc v Mark 
Redler & Co, Lord Toulson thought that section 61 might be used as a “deus ex 
machina”,12 which appears to be unsatisfactory. Maugham once wrote that 
section 61 “permits judges to exercise a dubious prerogative of mercy”,13 but 
the better view is surely that expressed by Briggs LJ in RA Legal:14 

“Relief under section 61 is often described as an exercise of mercy by the 
court. In my judgment the requirement to balance fairness to the trustee 
with a proper appreciation of the consequences of the exercise of the 
discretion for the beneficiaries means that this old-fashioned description 
of the nature of the section 61 jurisdiction should be abandoned. In this 
context mercy lies not in the free gift of the court. It comes at a price.” 

 The Court of Appeal has recently shown itself to be prepared to overturn 
decisions made by first instance judges on the reasonableness of a trustee’s 
actions and the availability of relief under section 61.15 It is therefore clear that 
trial judges do not have an entirely free hand when deciding whether or not to 
grant equitable relief. Principled guidance should be available. The Supreme 
Court refused permission to appeal the decision on section 61 in RA Legal since 
“the application does not raise an arguable point of law of general public 
importance”.16 This might be regretted: it is still not entirely clear what needs to 
be shown for claims for relief under section 61 to succeed. 

 

The importance and scope of section 61 
 The remedies available for breach of trust have been the subject of much 
recent discussion. Most significantly, the Supreme Court, in AIB Group (UK) 
Plc v Mark Redler & Co,17 emphasised that a beneficiary should only be able to 
recover “equitable compensation” for losses caused by the trustee’s breach of 
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duty.18 This emphasis on causation is significant, and might have an impact 
upon the application of section 61 of the Trustee Act.19 In any event, it is worth 
highlighting that, although here are dicta which suggest that equitable 
compensation should be made to equate with common law damages,20 the 
principles underpinning compensatory remedies may differ in equity and the 
common law,21 and the available defences may not be the same either. It is 
entirely appropriate for section 61 to continue to be employed as a defence to 
claims for breach of trust, even though such a defence is not available to 
concurrent common law claims which might arise on the same facts. 

 Indeed, the fact that liability for breach of trust is strict makes it likely 
that claims for breach of trust will continue to prove attractive to claimants. 
Unlike common law claims for breach of a contractual or tortious duty of care, 
the claimant beneficiary does not need to prove that the trustee acted negligently 
in failing to comply with the terms of the trust instrument.22 Instead, the onus is 
clearly placed on the trustee to prove that he or she acted reasonably. This is 
obviously advantageous to the beneficiary, but it also seems appropriate. After 
all, the trustee undertakes to act in the best interests of the beneficiary, and 
“[t]he beneficiary may not be in a position to know all that occurred in the chain 
of events leading to the breach of trust”.23  In some instances, though, holding 
the trustee liable when he or she acted wholly reasonably may be too harsh, and 
section 61 is necessary in order to be able to grant relief. As Briggs LJ 
commented in RA Legal, it is “the principal mechanism by which the law 
tempers the rigour of a trustee’s otherwise strict (i.e. not fault-based) liability 
where a fraudulent intervention in a conveyancing transaction of which the 
purchaser’s solicitor is entirely unaware causes an unauthorised disposal of the 
lender’s advance in breach of trust.”24 The fact that the burden is placed on the 
trustee to prove he or she acted honestly and reasonably and ought fairly to be 
excused for the breach of trust was crucial to the successful appeal in RA Legal: 
the Court of Appeal thought that the trial judge was insufficiently demanding on 
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this point.25 Indeed, Briggs LJ noted that “the incidence of the burden of proof 
may frequently be crucial to the outcome”.26 

 There are further advantages in pursuing the equitable claim over the 
common law claim if the beneficiary wishes to sue third parties to the breach of 
trust. This is because section 61 is personal to the trustee: it excuses the liability 
of the trustee, but does not mean that there has been no breach of trust.27 Thus a 
third party might still be liable for dishonestly assisting that breach of trust, or 
for knowingly receiving property in breach of trust. For example, in Re Smith,28 
the trustee was a widow who lived in the country and employed a firm of 
solicitors to act as her agents. The solicitor’s clerk fraudulently obtained the 
trustee’s signature on certain cheques and induced her to initial alterations to the 
cheques. He then absconded with the money. The trustee was held to have 
committed a breach of trust, but her liability was excused. If the clerk had been 
sued as an accessory to the breach of trust, the morally innocent quality of the 
trustee’s breach of trust should clearly not afford him a defence. 

 What is less clear is whether dishonest assisters and knowing recipients 
can themselves rely upon section 61 as a defence. In Baden v Société Générale 
pour Favoriser le Développement du Commerce et de l'Industrie en France SA, 
Peter Gibson J left open the possibility of an accessory to a breach of trust being 
able to rely upon section 61,29 but some commentators have argued that 
dishonest defendants will not have been acting ‘honestly and reasonably’ and 
therefore cannot benefit from section 61.30 It is suggested that an accessory to a 
breach of trust should be able to rely upon a defence of justification,31 but this is 
distinct from section 61: an accessory to a breach of trust is not a trustee so does 
not fall within the scope of section 61.32 The same reasoning might apply to 
knowing recipients, since the Supreme Court in Williams v Central Bank of 
Nigeria33 held that neither dishonest assistants nor knowing recipients should be 
considered to be trustees. However, the nature of liability as a knowing recipient 
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is somewhat unclear,34 and it may be that a person who actually receives 
property, knowing that it has been misapplied in breach of trust, should in turn 
owe the duties of a trustee.35 If so, relief under section 61 may, in unusual 
circumstances, be appropriate.36  

 It is suggested that section 61 will not be applied where the beneficiary’s 
claim is for an account of profits – whether that be against a dishonest assister, 
knowing recipient, or even against the trustee him or herself. This seems to have 
been the view of Proudman J in Sinclair v Sinclair.37 Whilst it has been pointed 
out that her Ladyship did so without reference to the contrary conclusion 
reached by HHJ Reid QC in Coleman Taymar Ltd v Oakes,38 regarding the 
statutory jurisdiction to relieve company directors under section 727(1) of the 
Companies Act 1985 (which is now section 1157 of the Companies Act 2006),39 
it has now been made clear that little assistance should be derived from the 
provisions of the Companies Act when interpreting section 61 of the Trustee 
Act 1925. As Briggs LJ put it in RA Legal, it would be “wrong, by any process 
akin to reverse engineering, to interpret section 61 by reference to the 
historically more recent and undoubtedly more difficult provisions now to be 
found in section 727 of the Companies Act 1985”.40 Where a beneficiary seeks 
an account of profits the court should, at the very least, be “slow” to relieve a 
trustee from liability using the statutory provisions.41 It would be preferable for 
the court instead to grant the trustee an equitable allowance in situations where 
the trustee’s liability should be excused;42 courts should maintain the 
prophylactic policy of deterring trustees from profiting from their trusteeship. 
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 Section 61applies where the trustee “is or may be personally liable for 
any breach of trust”, but it is important to note that the “may be” does not allow 
a trustee to seek to be excused for future breaches; the provision is intended to 
cover past events only, but removes the need for the trustee first to establish that 
there has definitely been a breach of trust.43 This is sensible, and ensures that 
the provision is broadly applicable. Indeed, although the provision may 
originally have been motivated by the position of lay trustees, it is clear that it 
“applies to all kinds of trustees, lay and professional”.44 However, whether the 
trustee is a professional or a lay person may be relevant when considering 
whether or not the discretion to grant relief should be exercised.45 

The elements of section 61 

“Honestly”  
 A trustee who has not acted honestly does not deserve to be excused for 
the breach of trust by the court. This seems uncontroversial, and probably 
explains why there are few cases where dishonesty has been an issue on 
applications for relief under section 61. However, as Nicholas Davidson QC, 
sitting as a Deputy High Court Judge in Ikbal v Sterling Law, rightly observed, 
the fact that dishonesty may not be alleged “does not dispose of the issue: it is 
for the trustee affirmatively to prove honesty, and the fact that those acting for 
the beneficiary may not have enough material to justify alleging dishonesty in a 
Statement of Case does not relieve the trustee of that task”.46 The burden lies 
squarely on the trustee. 

 It is also important to offer some guidance on the meaning of “honesty”. 
Sheridan wrote that “[n]o authoritative definition of honesty has been 
propounded, but it seems to denote being motivated by the interests of the 
trust”.47 A trustee who tries to act in the best interests of the trust should not be 
characterised as “dishonest”. However, the meaning of “dishonesty” is 
somewhat troubled in equity: in the context of accessory liability there has been 
much debate about whether it should be assessed purely subjectively48 or 
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objectively.49 The latter view is preferable,50 and should be adopted in the 
context of section 61 claims as well. But how demanding should the standard 
be? In the context of exclusion clauses, it appears that a more demanding 
standard is exacted from professional trustees than lay trustees,51 such that 
where a professional trustee – in that case a solicitor – acts under a belief that 
“was so unreasonable that no reasonable solicitor-trustee could have held that 
belief”52 then the court will not find that that trustee acted honestly. This seems 
equally appropriate in the context of section 61, although it does perhaps blur 
the boundary a little between the requirements that the trustee acted “honestly” 
and “reasonably”. 

 

“Reasonably” 
 Much of the modern controversy surrounding section 61 concerns the 
scope of “acted reasonably”. Clearly, whether or not a trustee acted reasonably 
will depend very much on the particular circumstances of any given case. 
Sheridan wrote that:53 

“What is reasonable in any particular circumstances is naturally a 
question of fact. But the inquiry might be hampered by the absence of an 
accepted criterion of reasonableness. In fact, prophecy of what judges 
will do is to some extent hampered by not being quite sure what is meant 
by reasonableness, but the judges do not seem to be at any loss. Whether 
by instinct or from their own experience they appear to be forthright and 
certain on the whole in their assessments.” 

Whilst the meaning of “reasonableness” remains somewhat opaque,54 it no 
longer appears to be the case that the judges do not seem to be at any loss. This 
might be evidenced by the fact that the Court of Appeal overturned the 
decisions of the trial judges in both Davisons55 and RA Legal,56 and by 
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somewhat conflicting comments in a string of decisions concerning solicitors’ 
liability for breach of trust. It is helpful to examine these decisions in 
chronological order. 

 

 Lloyds TSB Bank plc v Markandan & Uddin57 
 The defendant was a firm of solicitors (“M&U”) which was acting for the 
claimant lender on a mortgage loan. The lender transferred £742,500 to M&U, 
which the latter held on trust with instructions to advance the money to the 
vendors upon completion of the purchase of the particular property in return for 
a first legal charge in favour of the lender. Unfortunately, M&U was the victim 
of a fraud: it transferred the money to what it believed to be a firm of solicitors 
acting for the vendors, thought to be called Deen Solicitors, but in fact M&U 
transferred the money to fraudsters who made off with it. Although there was a 
genuine firm of solicitors called Deen Solicitors in Luton, the fraudsters 
purported to be acting from a branch office in London which did not in fact 
exist.  

 M&U had therefore transferred the mortgage funds in breach of trust: 
there was no completion of the transaction and therefore no authority to part 
with the money.  M&U sought relief under section 61. This was unhesitatingly 
rejected by both the trial judge and the Court of Appeal. Although M&U had 
acted honestly, it had not acted reasonably. In particular, M&U had failed to 
check that Deen Solicitors actually had an office at the address given in London, 
and failed to take adequate steps to verify the transaction after the bogus 
solicitors had breached certain undertakings. As Rimer LJ put it,58 

“Whilst it is impossible not to have sympathy for M&U in becoming 
enmeshed in the fraud, the judge's conclusion was that, by these two 
shortcomings, they brought their misfortune upon themselves. If they had 
instead performed their role as solicitors with exemplary professional 
care and efficiency, but had still parted with the loan money in 
circumstances that were objectively reasonable, the decision on the 
section 61 application might have been different. 
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It is, therefore, the discretionary power under section 61 that provides the 
key to the claimed unfairness of holding a solicitor liable for breach of 
trust in circumstances such as the present. The careful, conscientious and 
thorough solicitor, who conducts the transaction by the book and acts 
honestly and reasonably in relation to it in all respects but still does not 
discover the fraud, may still be held to have been in breach of trust for 
innocently parting with the loan money to a fraudster. He is, however, 
likely to be treated mercifully by the court on his section 61 application. 
M&U's conduct of the transaction was, however, found to fall short of the 
standard that merited such mercy.” 

 

Nationwide Building Society v Davisons59  
 The facts of this case were similar to those in Markandan & Uddin. The 
solicitors paid away mortgage monies advanced by a lender in breach of trust 
since, again, the monies were transferred to a fraudster and there was no 
completion of the transaction as demanded by the terms of the solicitor’s 
retainer. Davisons was the firm of solicitors acting for the lenders. Davisons 
was dealing with a person purporting to be Mr Gill, practising in the name of 
Rothschild, from premises in Small Heath. Unlike the defendant solicitors in 
Markandan & Uddin, Davisons checked on the websites of the Law Society and 
Solicitors Regulation Authority which said that Mr Gill was a duly qualified 
solicitor and that Rothschild had branches in Birmingham and Small Heath. 
Satisfied by these checks, Davisons proceeded with the transaction. However, 
although there was indeed a Mr Gill practising in the name of Rothschild in 
Birmingham, the supposed Mr Gill practising in Small Heath was an imposter 
and there was no branch of Rothschild in Small Heath. The fraudster made off 
with the mortgage monies, and the lender sought recourse against its solicitors. 

 Three months prior to Davisons paying away the mortgage monies, the 
real Mr Gill had become aware of the fraudulent Mr Gill’s claiming to act from 
premises in Small Heath and promptly notified the Law Society and Solicitors 
Regulation Authority. Remarkably, neither body took steps to remove that 
address from their websites until after this fraud had been completed, which 
meant that the information on their websites upon which Davisons relied was 
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inaccurate.60 Davisons argued that, since it had undertaken the proper steps to 
check the existence of the purported solicitors with whom it believed to be 
dealing, relief under section 61 should be granted, notwithstanding the recent 
decision in Markandan & Uddin.  

 Catherine Newman QC, sitting as a deputy judge of the High Court, 
refused to excuse Davisons under section 61. She relied upon Markandan & 
Uddin which seemed to set a high standard: “exemplary professional care and 
efficiency” was expected, so that the transaction should be conducted by the 
book “in all respects”. Although the judge accepted that Davisons acted 
honestly, she did not think Davisons had acted reasonably, notably because it 
did not insist upon receiving an undertaking in the Law Society’s recommended 
form that the prior charge upon the property would be redeemed on completion 
and that evidence of its discharge would be provided after completion. 
Moreover, Davisons did not receive replies to Requisitions in the form 
requested, which expressly draws attention to the required undertakings.61 The 
judge concluded that “a careful and diligent solicitor would expect to be clear in 
his own mind that he had an express, not an implied, undertaking, still less a 
mere promise to give an undertaking in the future, on a matter so important”.62 

 The decision of Catherine Newman QC seems to fit comfortably with the 
demands of Markandan & Uddin.And on appeal, Morritt C recognised that 
Markandan & Uddin did indeed establish propositions which were binding.63 
However, he took a different view of the facts and thought that the only 
undertaking possibly lacking was the undertaking to submit evidence of the 
discharge of the mortgage, and that “no such documents could be provided in 
advance of completion by which time Davisons would have parted with the 
purchase money anyway”.64 The Chancellor appeared to adopt a somewhat less 
stringent approach in insisting that:65 

“[section 61] only requires [the trustee] to have acted reasonably. That 
does not, in my view, predicate that he has necessarily complied with best 
practice in all respects. The relevant action must at least be connected 
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with the loss for which relief is sought and the requisite standard is that of 
reasonableness not of perfection.  

… The lapse from best practice, if any, did not cause the loss to 
Nationwide. Given that [the trustee] acted both honestly and reasonably I 
can see no ground on which Davisons should be denied relief from all 
liability.”  

 

Ikbal v Sterling Law66 
 The claimant in this case was not an institutional lender but Mr Ikbal. Mr 
Ikbal wanted to purchase a property, and for that reason transferred £315,000 to 
his solicitors, Sterling Law (“Sterling”), to be transferred to the vendors upon 
completion. Unfortunately, the firm of solicitors which purported to act for the 
vendor were fraudsters, who had no authority to act for the actual owner of the 
property. Sterling was duped by the fraud, and paid away the purchase monies 
to the fraudsters. Sterling did not have the authority to transfer the purchase 
monies otherwise than in exchange for documents giving Mr Ikbal ownership of 
the property. There was therefore a breach of trust.  

 On the question of relief under section 61, Nicholas Davidson QC, sitting 
as a Deputy High Court Judge, was very critical of the conduct of Sterling. The 
judge noted that there had been a failure to use the correct procedure for the 
Postal Code, and said:67 

“standardised procedures have been introduced to enable the efficient use 
of time and resources but with safeguards designed to maintain proper 
protection of clients. The rash of cases about frauds exploiting the postal 
completion system suggests to me that it is important that solicitors 
should be scrupulous in the use of such procedures and not cut corners. 
The defendant’s approach was casual – not making the express 
agreement, and reading the answers to Requisitions to fit the assumption 
which was being used instead of express agreement. I do not consider that 
reasonable.” 

The judge also found that Sterling had acted “very unreasonably indeed” 
in taking so long to realise that the TR1 form had not been received and was 
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overdue.68 Nevertheless, the judge thought himself bound by Davisons to find 
that the unreasonable conduct was not relevant to the question of whether the 
defendant was acting reasonably for the purposes of section 61, although he was 
keen to stress that “[t]his is, and is only, because of the lack of causal 
connection between the defendant’s behaviour and the loss”.69 This is because 
the outcome would have been the same had the use of the Postal Code expressly 
been agreed, and the failure to obtain the TR1 form happened after the loss had 
occurred.  Apparently with some reluctance, given his “particularly strong view 
of the ineptitude after ‘completion’”,70 the judge concluded that the relevant 
work had been conduct reasonably, and what he called “the causation point”71 
meant that he should grant relief under section 61. 

 

Santander UK Plc v RA Legal Solicitors72 
 The fraud in RA Legal was similar to that in Ikbal. RA Legal was a firm 
of solicitors acting for both the purchaser and claimant lender in the purchase of 
a residential property. RA Legal transferred the purchase monies – £150,000 
from the mortgage lender and £50,000 from the purchaser – to Sovereign 
Chambers LLP (“Sovereign”), a firm of solicitors who purported to act on 
behalf of the vendor. Sovereign was a firm in good standing with the Law 
Society, but was nonetheless a fraudster: it had no authority to sell the property 
on behalf of the vendor. The lender sued RA Legal for breach of trust in paying 
away the mortgage monies otherwise than upon completion. 

 The trial judge, Andrew Smith J, followed the lead of the Court of Appeal 
in Davisons and only considered conduct that was connected with the 
claimant’s loss.73 Moreover, the judge referred to section 727(1) of the 
Companies Act 1985 by analogy and held that “reasonableness” for the 
purposes of discretionary relief from liability was not the same as a common 
law duty of care.74 Andrew Smith J excused RA Legal from liability under 
section 61. 
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 The decision of Andrew Smith J was overturned by the Court of Appeal. 
Significantly, the analogy with the Companies Act was criticised by Briggs 
LJ.75 Under the Companies Act regime, a person can be guilty of negligence, 
and yet still satisfy the court that he acted reasonably and should be excused; 
this has been noted to be “odd”.76 Briggs LJ firmly observed that “[n]o such 
oddity appears in section 61, and in my view the judge was wrong to equate the 
two relieving provisions. I consider that the test of reasonableness rather than 
perfection identified in the Davisons case is amply sufficient for comparable 
cases under section 61, and calls for no further elaboration”.77 This may be 
slightly surprising: earlier authorities suggest that a trustee who is sued for a 
negligent breach of trust might nonetheless be excused under section 61.78 It is, 
however, welcome: particularly in the context of professional trustees, a 
negligent trustee should not be considered to have acted reasonably.79 

 The Court of Appeal also seemed to inch away from the analysis on 
causation in Davisons, which explains why the appeal was allowed.80 Briggs LJ 
said that “some element of causative connection will usually have to be shown, 
and that conduct (even if unreasonable) which is completely irrelevant or 
immaterial to the loss will usually fall outside the court’s purview under section 
61”.81 A causal link will therefore not always be required. His Lordship 
emphasised this point when he urged:82 

“caution against an over-mechanistic application of the requirement to 
show the necessary connection between the conduct complained of and 
the lender’s loss. There may be highly unreasonable conduct which lies at 
the fringe of materiality in terms of causation, and only slightly 
unreasonable conduct which goes to the heart of a causation analysis. It 
would be wrong in my view to allow this purely mechanistic application 
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of a causation-based test for the identification of relevant conduct to 
exclude the former from any consideration under section 61.” 

 Briggs LJ thought that RA Legal acted unreasonably in providing a 
Certificate of Title certifying that it had investigated title when that 
investigation was incomplete. His Lordship was unimpressed by the fact that 
such conduct was not uncommon amongst solicitors in order to encourage 
lenders to transfer the mortgage funds in good time and to avoid delays. Briggs 
LJ thought that “the pretence that the investigation of title has been completed 
when it has not is a method of dealing with that difficulty which borders on 
dishonesty. It is nothing to the point that, if subsequently revealed defects are 
properly addressed, it causes the lender no loss. On the contrary, [counsel’s] 
submission that unqualified certificates are frequently given prematurely 
involves the implicit admission that this is done deliberately, rather than by 
accident. If so, it simply makes the misconduct all the more serious”.83 

 Nonetheless, Briggs LJ was prepared to accept that the premature 
Certificate of Title was irrelevant to the claimant’s loss, since there was “an 
insufficient type of connection, being purely historical and entirely irrelevant to 
the risk of a subsequent fraud”.84 But his Lordship thought that RA Legal’s 
departure from best practice85 by making inadequate requisitions and accepting 
inadequate replies to them was in fact serious and consequential. The absence of 
any written commitments by Sovereign to hold the completion monies to the 
order of RA Legal was also significant. RA Legal was unable to take summary 
means of enforcement to protect the lender from the loss of its money because 
RA Legal did not have an undertaking from Sovereign to discharge the prior 
charge on or after completion, nor did RA Legal have written confirmation that 
until completion properly occurred it could demand the immediate return of the 
completion monies. Briggs LJ further thought it was “wholly unreasonable”86 
for RA Legal not promptly to warn the lender that its money was at risk. Asking 
himself the question of “whether the trustee’s relevant conduct was reasonable 
taken as a whole”,87 Briggs LJ found that it was not. There were numerous 
departures from best practice, and, even though the fraud would probably have 
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been successfully achieved even if RA Legal had acted reasonably,88 relief 
under section 61 was inappropriate. His Lordship concluded that the actions of 
RA Legal89 

“represent departures from a sophisticated regime, worked out over many 
years, whereby risks of loss to lenders and lay clients are minimised, even 
if not wholly eradicated. Where solicitors fail, in serious respects, to play 
their part in that structure, and at the same time are swindled into 
transferring and then releasing trust money to a fraudster without 
authority, they cannot expect to persuade the court that it is fair to excuse 
them from liability, upon the basis that they have demonstrated that they 
have in all respects connected with that loss, acted reasonably.” 

It is unclear how comfortably this sits with Davisons. Although Briggs LJ 
said that he did not mean to depart from Davisons, since the departures from 
best practice in that case were “far less serious and of no consequence in 
achieving for the lender the protection against risks of loss which the 
Completion Code is intended to provide”,90 the tenor of the reasoning of Briggs 
LJ seems quite different. After all, unreasonable conduct that is not connected 
with the loss seems potentially relevant under the scheme of Briggs LJ. Any 
significant departure from best practice committed by the solicitor-trustee 
appears likely to prevent reliance upon section 61.91 

Etherton C agreed with the judgment of Briggs LJ, but added some 
comments of his own. The noted that, when considering whether there is a 
“sufficient connection” between the unreasonable conduct of the trustee and 
loss suffered, it is important that “section 61 must be interpreted consistently 
with equity’s high expectation of a trustee discharging fiduciary obligations”.92 
The Chancellor concluded that section 61 does not introduce a particular test of 
causation, and is instead “an exceptional statutory jurisdiction to relieve a 
trustee from liability despite equity’s stringent duties imposed on trustees”.93 
Although it has been suggested that the Chancellor’s judgment might be 
understood to focus more on the burden of proof than does the judgment of 
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Briggs LJ,94 there does not seem to be a significant difference between the 
members of the Court of Appeal, which is emphasised by the fact that 
Proudman J agreed with both judgments.95 The Chancellor did say that “[i]t will 
be sufficient to preclude relief under section 61 if, for example, the trustee fails 
to satisfy the court that his or her unreasonable conduct did not materially 
contribute to the opportunity for the loss or did not materially increase the risk 
of such loss”,96 but this is consistent with the reasoning of Briggs LJ. If the 
unreasonable conduct materially increases the risk of loss, then relief under 
section 61 should not be granted. But this is not exhaustive of situations where 
unreasonable conduct will be held to bar relief. Admittedly, this issue may also 
raise the next question of whether the trustee “ought fairly to be excused”.97  

Reasonableness: connecting links 
It is difficult to be clear about the emphasis that should be placed upon 

the connection between the trustee’s unreasonable conduct and the loss 
suffered. Given the Supreme Court’s recent insistence, in AIB Group (UK) Plc v 
Mark Redler & Co,98 on the need for a causal link between the trustee’s breach 
of trust and the beneficiary’s loss, it might be thought consistent to demand a 
similar test of causation in the context of section 61. However, it is suggested 
that there remains much force in the comments of Etherton C in RA Legal that 
equity has high expectations of a trustee, and this should make a court 
circumspect about restricting the ambit of section 61. Whilst entirely irrelevant 
conduct should be disregarded,99 the court should be slow to find a lack of 
causal link between unreasonable conduct and the losses suffered. The fact that 
the fraudulent scheme would have succeeded anyway is not sufficient for a 
trustee to gain the protection of section 61. Any unreasonable conduct that 
increases the risk of there being a breach of trust should generally lead to a 
refusal to grant relief under section 61. Codes of practice have evolved in order 
to minimise the risks of transactions going wrong, so departures from such 
codes should lead to the court’s being reluctant to exercise its discretion under 
section 61. This seems to be the result of RA Legal, which places a higher onus 
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on trustees than Davisons and seems more consistent with the comments made 
in Markandan. This should be supported: all trustees – solicitors included – 
should be encouraged to meet the high expectations demanded of equity and 
comply with their obligations as trustees. However, the judgment in RA Legal 
casts some doubt upon whether or not the outcome of the section 61 application 
in Ikbal was correct. Ikbal, of course, was decided before the decision of the 
Court of Appeal in RA Legal,100 but in Ikbal the unreasonable conduct was so 
serious, that it seems likely that the reasoning of the Court of Appeal in RA 
Legal leads to the conclusion that relief should not have been granted under 
section 61. Indeed, this seems to have been the inclination of the trial judge in 
Ikbal, had he not felt otherwise constrained due to Davisons. The reasoning in 
RA Legal should be supported. 

 

“Ought fairly to be excused” 
 If the trustee acted honestly and reasonably, then the court must decide 
whether the trustee ought fairly to be excused for the breach of trust. It has been 
suggested that this requirement adds little: where the first two requirements are 
satisfied, relief should be granted under section 61. In Perrins v Bellamy, 
Kekewich J expressed the view that “in general and in the absence of special 
circumstances, a trustee who has acted “reasonably” ought to be relieved, and 
that it is not incumbent on the Court to consider whether he ought ‘fairly’ to be 
excused, unless there is evidence of a special character shewing that the 
provisions of the section ought not to be applied in his favour”.101 

 However, the reasoning of Kekewich J may have taken a broader 
approach to “reasonableness” than has been taken in more recent cases. The 
ambit of the second requirement for relief under section 61 is now more 
restricted if only relevant conduct – in the sense of conduct causally related to 
the beneficiary’s loss – needs to be reasonable, and this opens up the possibility 
that the third requirement of “fairness” should play a more important role. This 
approach is apparent from both Davisons102 and RA Legal.103 
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 Nevertheless, it is no doubt the case that courts will be inclined to grant 
relief under section 61 where a trustee acted honestly and reasonably. So what 
sort of factors might make it unfair to do so? There is no restriction on the range 
of possible considerations,104 and it is “essentially a matter within the discretion 
of the judge”.105 However, the courts are clearly more reluctant to relieve 
professional, paid trustees from liability than lay trustees acting entirely 
voluntarily.106 This is understandable: the court should be slow to weaken the 
protection afforded to a beneficiary by excusing a professional trustee from 
failing to comply with his or her duties, which is the very thing he or she is paid 
to do. 

 A further consideration in this regard may be whether or not the trustee is 
insured against the relevant loss. In Ikbal, the judge noted that it is mandatory 
for solicitors to maintain insurance much larger than the loss occasioned in that 
case.107 However, the judge ultimately expressed no view on the relevance of 
this. It is always a difficult question to determine what the impact of insurance 
should be;108 trustees must pay insurance premiums, and these may rise if 
substantial liability is more frequently incurred. It is nevertheless suggested that 
professional trustees who are insured should not lightly be excused from failing 
to comply with their duties: the interests of the innocent beneficiary require 
protection, and it is appropriate to demand that trustees comply with a high 
standard. 

 The identity of the beneficiary could, however, be relevant. It is clear that 
courts should have regard to the effect of the grant of relief on the 
beneficiary.109 The court might generally be more prepared to grant relief to a 
professional trustee where the beneficiary is also a commercial entity who is 
insured and can be expected to absorb its loss. On the other hand, if the 
beneficiary is a private individual without the benefit of adequate insurance, 
granting relief to the trustee under section 61 could have particularly hard 
consequences on the beneficiary and may not be fair. As Briggs LJ said in RA 
Legal, “[a]n institutional lender may well be insured (or effectively self-insured) 
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for the consequences of third party fraud. But an innocent purchaser may have 
contributed his life’s savings to the purchase and have no recourse at all other 
than against his insured solicitor, where for example the fraudster is a pure 
interloper, rather than a dishonest solicitor in respect of whose fraud the losers 
may have recourse against the Solicitors’ Compensation Fund”.110 Such 
comments should be endorsed, albeit only as part of a wider discretion to be 
exercised by the courts, but further suggest that the outcome in Ikbal is dubious 
and may have been different had it been decided after the decision of the Court 
of Appeal in RA Legal, since in Ikbal the claimant beneficiary was not an 
institutional lender. 

Although the identity of the beneficiary might be relevant, it should be 
noted that it is unlikely that section 61 will avail a trustee who wishes to assert a 
defence of contributory negligence. At first instance in Markandan & Uddin,111 
Roger Wyand QC, sitting as a Deputy High Court Judge, noted that there was 
nothing in Vesta v Butcher112 which indicated that contributory negligence 
should be extended to instances of breach of trust. The judge then went on to 
state that section 61 “could have provided for the conduct of the beneficiary to 
be taken into account as the Defendant here wishes. It did not and it is not for 
the Court to extend the law in a way that was not done by the legislature”.113 
The judge’s conclusions on contributory negligence were not pursued on 
appeal,114 and should be supported: the focus of section 61 is firmly placed on 
the trustee who has committed the breach of trust, not the beneficiary. It might 
further be argued that a beneficiary should not be expected to take steps to 
protect his position against a trustee’s breach of trust.115 

 It might finally be noted that although section 61 demands that the trustee 
be excused not only for the breach but also “for omitting to obtain the directions 
of the court”, this does not seem to add anything and does not warrant separate 
consideration.116 As Kekewich J sensibly observed in Perrins v Bellamy, “I do 
not see how the trustee can be excused for the breach of trust without being also 
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excused for the omission referred to, or how he can be excused for the omission 
without also being excused for the breach of trust”.117 It does, however, 
emphasise that if the trustee should have asked the court for directions prior to 
the conduct that constituted a breach of trust, the court will be very unwilling to 
grant relief. 

 

Conclusions: striking a balance 
 Section 61 of the Trustee Act 1925 remains an important provision in the 
context of remedies available for breach of trust. This has been particularly 
significant in recent disputes between lenders and solicitors. The decision of the 
Supreme Court in AIB Group (UK) Plc v Mark Redler & Co118 might be thought 
to have been somewhat trustee-friendly and a blow to lenders in limiting the 
amount of “equitable compensation” to losses caused by the breach of trust. But 
a balance needs to be struck. Trustees should not easily escape liability 
altogether by virtue of being excused under section 61. Beneficiaries under a 
trust – including lenders – deserve better protection. Trustees should have to 
work very hard to prove that they acted honestly, reasonably and ought fairly to 
be excused.   

 

                                           
117 [1898] 2 Ch. 521, 528. 
118 [2014] UKSC 58. 


	The importance and scope of section 61
	The elements of section 61
	“Honestly”
	“Reasonably”
	Lloyds TSB Bank plc v Markandan & Uddin56F
	Nationwide Building Society v Davisons58F
	Ikbal v Sterling Law65F
	Santander UK Plc v RA Legal Solicitors71F
	Reasonableness: connecting links

	“Ought fairly to be excused”

	Conclusions: striking a balance

