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ABSTRACT

FREEDOMS OF PRESS AND SPEECH
IN THE FIRST DECADE OF THE U.S. SUPREME COURT

WENDELL BIRD, ORIEL COLLEGE, UNIVERSITY OF OXFORD
CANDIDATE FOR D.PHIL. IN LAW, M.T, 2011

This thesis examines the views of freedoms of press and speech held by the twelve earliest
justices of the 10.8. Supreme Court, as the Sedition Act of 1798 raised their earliest First
Amendment questions including the breadth of those fieedoms and of seditious libel.

The thesis discusses three aspects of the eatly justices' views, which add to existing studies.
First, the context of those justices' views was growing challenges fo the restrictive Blackstone
and Mansfield definition of freedom of press as only freedom from prior restraint (licensing)
and as not also freedom from subsequent restraint such as seditions libel prosecution. Those
challenges were reflected in broad language protecting freedoms of press and speech, and in
the absence of language stating that the English common law of rights or of seditious libel
was lefi unaltered. That crucial context of growing challenges has not been detailed in
existing literature. (Chapter 3.) Second, the views of each early justice on press and speech
are chronicled for the period 1789-1798. That discloses express commitments to those
freedoms, which are absent from existing literature, and no adoption of the Blackstone
definition before the 1798 crisis. (Chapters 4-5.) Third, the cases and reasoning of the six
sitting justices upholding the Sedition Act of 1798 are chronicled and assessed, along with
the views of the six remaining justices. That reveals that most remaining justices and also a
significant minority within the Federalist party rejected the Sedition Act. Yet positions on
the Sedition Act have been only cursorly discussed for four sifting justices and have been
overlooked for the other eipht justices, ag well as for the Federalist party's minerity, for the
critical period 1798-1800. (Chapters 6-7.) The thesis proposes reasons for that diverpence
between the pre-1798 commitment of all justices to freedoms of press and speech, and the
support given by most sitting justices to the Sedition Act, in contrast to appatent opposition by
most remaining justices. The primary reasoms are their opposing positions on several
connected issues: the extent of rights to dissent, the challenges to the Blackstone definition and
to seditious libel, the effect of new stafe and federal constitutions on sedifious libel and on
common law rights, strength of attachment to freedoms of press and speech and fo seditious
libel, and most sitting justices’ changes of position to embrace the Blackstone definition.

The thesis calls into question conventional views in existing Literatare on each of those three
aspects. First, Levy and others express the dominant view that freedom of press in state
declarations of rights and the First Amendment 'was used in its prevailing common law or
Blackstonian sense to mesn 4 guarantes against previous restraints and a subjection to
subsequent restraints for licentions or seditious abuse,’ so that contrary evidence 'does not
exist, and that 'no other definition of freedom of the press by anyone anywhere in America
before 1798 existed. Instead, opposition to the essence of seditious libel had been moumting
over the decades. Second, the early justices are usually portrayed as having nothing to say
about freedoms of press and speech before 1798. Instead, nearly all exhibited commitment to
those freedoms before that crucial year, though half the early justices upheld the Sedition Act
during 1798-1800. Third, the Federalist party, the early justices, and the states except
Virginia and Kentucky are all usually desciibed as unanimously supporting the Sedition Act.
Instead, the Federalists divided over the Act, and the early justices did ag well, with an
unrecopnized but significant minority of the party, and nearly half of the early justices,
opposing the Sedition Act, as did several additional states.
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CHAPTER 1

THE RIGHT TO DISSENT,
AND FREEDOMS OF SPEECH AND PRESS,
IN THE SEVENTEENTH CENTURY

"Rights' obviously lay at the heart of the Anglo-American contyroversy:
the rights of Englishmen, the rights of mankind, chartered rights.
—-Bernard Bailyn'
A Introduction
How could America, and the Supreme Court justices, divide less than a decade after the First
Amendment was adopted in 1789 and ratified in 1789-1791, on whether the Sedition Act of
1798 violated freedoms of press and speech? The Act was not ambiguous; it clearly made it
a crime to 'write, print, utter or publish any false and malicious wiiling against the govern-
ment[,]. .. congress, or the president, with infent, , . to bring them. . . info confempt, or disre-
pute; or to excite against them. . . the hatred of the good people of the United States.” The
common response that the dominant party, and the early justices, were Federalists is insuffi-
clent, because they generally supported the First Amendment as Congress approved it.
Moreover, the early justices held a broad view of freedoms of press and speech before 1793,
Instead, the answer is found primarily in what Americans, including early justices, un-

derstood about English and colonial law restricting dissent and prohibiting seditions libel®
and about the effect of the new state and federal declarations of rights on that law, One view
followed Blackstone, whose Commenraries stated in 1769 that English Tiberty of the press is

indeed essential to the nature of a free state: but this consists in laying no previous restraints

Lideological Ortzing 307,
2 Gedition Act of 1798, 1 Stat 596 [ch.74] (repealed 18011,

* Defined as 'the intentiomal publication of & writing that "scandalized” the government, that is, tended to bring it
into disesteem " Freen 40; aocord Hamburger Y25-26, 762; OOSC TS,
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upon publications, and not in freedom from censure for criminal matter when pul:nlishv::a:l."1
The opposite view held that that Blackstone-Mansfield definition was ovemridden by Ameri-
can state declarations of rights and the Bill of Rights, and in fact was questionable as a matfer
of English law. The Sedition Act brought those clashing views into focus.

The Supreme Court in its first decade (and its first century) did not rule on the constitu-
tionality of the Sedition Act or other First Amendment guestions, but half of the first twelve
| justices did on circuit. The early justices' views of freedoms of press and speech are a sig-
nificant, though understudied and penerally misunderstood, part of constitutional history.”
Those views have not been chronicled for 1789-1798, and have only partially been chroni-
cled for four of the twelve early justices for 1798-1800 in histories of the Sedition Act®

This thesis, by addressing the pre-Marshall justices' views of the First Amendment, and
its first tcst;:thc Sedition Act, fills a gap in the otherwise outstanding existing histories--of the
1790s by Elkins and Wood,’ of the Supreme Court in that decade by Goebel, Casto, Gerber,
and others,® of its documents by Marcus,” and of the Bill of Rights by Schwartz and Cogan.?
The thesis also challenges some pervasive errors in other narratives, as indicated below.

Six sifting justices upheld the consiitutionality of the Sedition Act of 1798, using the

* Blackstone's Commentaries 4:151,

* This discussion of legal history does not address the signifivance of original meaning or original inteptions,
subjects about which much ink has been spilled. E.g, Thomas [ Bmerson, "Colomial Infentions and Current Re-
alities of the First Amendment' {1977} 125 University of Pennsylvania Law Review 737, 739

S James M Smith, Freedom ‘s Feitars: The Alien and Sedition Laws and American Civil Liberties {CorUF, Ithaca
1956) 232,233, 234, 321-22, 326-27, 347-48, 154, 379, 381 (about four justices excluding First Amendment
argument, without their analysis); John © Miller, Crisis in Freadont.: The Alien and Sedition Acts (Little, Brown,
Boston 1952) 129, 218 (same); see Phillip L Blumberg, Repressive Jurisprudence in the Early American Repub-
Ye: The First Amendment and the Legacy of Fnglish Law (CUP, Cambridge 20107 144-45 {sarme).

7 Stanley Elkins and Eric McKitrick, The dge of Federafism (QUP, New York 1993); Gordon 8 Wood, Empire
of Liberty: A History of the Early Republic, 1789-1815 (DUP, Oxford 2009).

* Julius Goebel, History af the Supreme Court of the United States Vol Y—Artecedents and Beginaings 1o 1801
{Macmillan, New York 1971); William R Casto, The Supreme Court b the Eavly Republic: The Chief Justice-
ships of John Jay and Oliver Elsworth (USCF, Columbia 1995); Scott D Gerber, Seriatim. The Supreme Ciurt
before Jokn Marshall (NYUP, New York and London 1998).

* Maeva Marcus {ed), The Pocumentavy Hisfory of the Supreme Cowt of the United Stetes, 1789-1800 {ColUF,
MNew York 1983-2007) (8 vols).

¥ Bernard Schwartz, The Bill of Rights: A Documentary History {Chelsea House, New York 1971); Neil H
Cogan (ed), The Complete Bill of Rights: The Drafts, Debates, Sourees, ond Orighis (OUP, New York 1997),
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Blackstone-Mansfield definition of freedom of press and limiting the First Amendment to the
freedoms of press and speech recognized by English common law; most remaining early jus-
tices appear to havé disapreed. Those sitting justices' rulings oceurred, despite their prior sup-
port for fireedoms of press and speech, and those other justices disagreed, primarily because of
differing positions on the English and American histaricai background on freedoms of press
and speech and on seditious libel, and on the American constifutions' impact on those docirines.

Those first twelve'’ justices of the Supreme Court of the United States served during its
formative decade, the 1790s, from the first session in February 1790 to Chief Justice John
Marshall's accession in Jarmmary 1801. Though they were appointed by Presidents George
Washington and John Adams, their names are mostly not widely known. The six initial jus-
tices were John Jay of New York, John Rufledge of South Caroling, William Cushing of
Massachusetts, James Wilson of Pennsylvania, John Blair of Virginia, and James Iredell of
North Carolina. The six successor justices, as Rutledge, Jay, and Blair resigned and then as
Wilson and Iredell died, were Thomas Johnson of Maryland (who also resigned), William.
Paterson of New Jersey, Samuel Chase of Maryland, Oliver Ellsworth of Connecticut,
Bushrod ‘Washington of Virginia, and Alfred Moore of North Carolina,

President Washington saw the initial appointments as critical to the new republic, and
sought 'to select the fittest characters to expound the lasws and dispense justice,’ because he
believed that 'the first organization of the federal judiciary is essential to the happiness of our
country, and to the stability of our pelitical system.” He deemed the Supreme Court to be 'the
key-stone of our political fabric."™ Most initial justices were or had been chief justices of
theit state's highest courts, and half drafted their state constitutions. The first twelve justices

inchuded two signers of the Declaration of Independence, six participants in the Constitu-

" As conventiomally counted. (CSC 963, 972; Justices Lixv.

" George Washington to Robert Harmison (28 Sept.1789), Warhington Papers-Presidentiol 4:98-99; George
Washington to John Jay (5 Oct.1789), ibid 4:137.




tional Convention, four leaders in. state ratification conventions, and two leading participants
in congressional adoption of the Bill of Rights.

Why are the early justices' views of the First Amendment and of the Sedition A¢t impor-
tant? The Sedition Act controversy was the first major debate on the meaning of the First
Amendment, and the early justices were the first federal judges to interpret freedoms of press
and speech Their opinions stimulated the development of the Jeffersonian-Madisonian theories
of freedoms of press and speech, and the nonjudicial debate about those freedoms. The Sedi- -
tion Act and its defense by the sitfing justices contributed greatly to nabonal victory by the Re-
publicans and eclipse of the Federalists, and remained for a century the most repressive federal
action toward press and speech. The conitroversy illuminated fundamental philosophical cleav-
ages between the first American political parties, showing two distinctive forms of republican-
ismy, as the revolutionary generation and the post-reveluticnary peneration grappled with what
republicanism meant beyond rejection of a king and adoption of representative government.
Those issues, only partially discussed in forming revolutionary states and forming the federal
government, bronght the adoption of state declarations of rights and the federal Bill of Rights,
addressing what rights individuals re:fained and did not surrender to government, including the
right to dissent from the adminisiration and its measures. Republican dissent, which ensued,
brought the first party system and the first fransfer of power over the federal govenment.

Chapters 1 and 2 discoss the context of developing freedoms of press and speech #nd con-
stitutionalism in the seventeenth and eighteenth centuries. Chapter 3 addresses the crime of
seditious libel, and challenges the dominant view of Levy and others that no ‘critics had ques-
tioned [Mansfield's] narrow definition of a fiee press, that '[n]o other definition of freedom
of the press by anyone anywhere in America before 1798" existed, and that '[¢]vidence does
not exist to contradict the assertion [freedom of press] was used in its prevailing common law

or Blackstonian sense to mean a guarantee against previous restraints and a subjection to sub-




sequent restraints for licentions or seditious abuse.' Chapters 4 and 5 discuss views of the
first twelve justices on liberties of press and speech, before 1798, and question the general as-
sumption that they opposed or disregarded freedoms of press and speech. Chapters 6 and 7
consider the views of those justices on the Sedition Act of 1798, and the trials some presided
over during 1798-1800, and challenge the prevailing view that they and the Federalist party
uniformly supported the Sedition Act (fhat "not a single Federalist questioned the constitufion-
ality of the Sedition Law,' and that 'every Federalist favored its subsequent enforcement,’ ex-
cept Marshall'*).

This and the next chapter are introductory. The remaining sobstantive chapters rely on

primary sources and note the most recent secondary sources.”

B The Seventeenth Century Historical Background of Debate on Freedoms of Press
and Speech.

The American revolutionaries framed the state declarations of rights and constifutions in

1776 and after, and the federal Bill of Rights in 1789, in the context of English nghts before

independence and English debates about those rights.’® They all employed written constitu-

tions because of the perceived inadequacy of English limits and rights,'” and their declara-

tions of rights all employed broad langnage becanse of the English restrictions on those

1 [ conard W Levy, Emergence of a Free Press {OUP, New York 1985, repr 1987} 158, Levp-Liberty 27, 1915
and others cited at pp. 101, 64.

Y Tames M Smith, Freedom's Feffers: The Alien and Sedition Laws and dAmerican Ciil Liberties (CorUPR,
Ithaca 1956) 155; aceord Orfelng 517, Crisis 182, 22; Adawms Federalisis 162, Levy 280; Reprexsive Jurispry-
dance ¥2-99. Buihrod Weashingion B8,

'* A& word aboui terminology: To avoid confiision, throughout England' will be used unless the entire United
Kingdom is meant, and 'America’ will refer 1o the English mainland colonies before 1776 and to the United
States after 1776, The "patriots' and "loyalists’ will refer to prerevolutionary and revolutionary parties, "federal-
igte' and "antifederalists' to those supporting and oppesing the federal Constitution, and Federalists’ and Repub-
licans' to the emerging political parties of the 17%0s. The 'early Supreme Court' will refer to the Court of the
1790, until Johm Marshall became chief justice in early 1801, and the "initial justices’ and 'successor justices' to
the two rough halves of those dozen justices.

A word about style; Per Osford instructions, Arnerican cases are cited using 4 Uniform System of Citation. In
quotations, original spelling is retained but capitalization is modified for consistency; all emphasis is original un-
less indicated. American spelling is used otherwize.

% Which was their dominant heritage in the late eighteenth century. fdeological Origing 66, Braddiek 337 nl.
7 Creation 261, 266, 268, 268-87; Ideologloal Origing 175, 182,




rights, including for freedoms of press and {as time went on} speech. More generally, they
looked to English history for guidance in protecting against absolutism by subjecting govern-
ments fo constitutional restraint,'® and in reconciling the state and rights as they collided.

In this context, the early Supreme Court justices developed their views and addressed the
first cases raising First Amendment challenpes'® (those against the Sedition Act of 1798).

Fvents of the seventeenth century affecting freedoms of press and speech were a reference
point for both sides in eighteenth century constitutional debates, English and American, and
Sedition Act debates. Being well discussed,” the major events are briefly summarized here.

Tudor censorship of the press was formalized by Star Chamber”’ and Privy Council
regulation,® particularly the Star Chamber decree of 1586™ proscribing sedition and
strengthening requirements for approval Eefﬂre prinﬁng.y' James I required strict compliance
with that decree,” and he and Charles T added proclamations censoring the preaszﬁ and pro-

27 and otherwise restricted

hibiting 'imermedd([ing] by penne or speech, with causes of state,
speech.

The Star Chamber under Charles I soughit to increase control of the press and speech, as
‘Archbishop Land "argued that political dissidence expressed in words or writing amounted to

treason,”? and launched six show prosecutions™ along with others.”’ The Star Chamber de-

W fdealopical Origing 182, 184; Federalist No.5, at 24 (Tay).
* Sitting an circuit eonris {Chapter 6).

® Bredrick § Siehert, Frecdom of the Press in England, 1476-1776 (UIP, Urbana 1952} 107-302; Hamine-
per 674-51.

! Clepg-Caroline 18, 27; Lambert 13; Kemp 1:16,
2 Clepp-Careline 18; Oford History 5:411-14. .
2 Which was 'the bagis of all licensing' is disputed. E.g., Eambert 15, 11-12; Clegp-Caroline 23.

2 Eombers 13-14; Clege-Caroline 29; Tessa Watt, Cheap Print and Popular Piety, 1530-1640 (CUP, Cam-
bridge 1991) 44.

¥ Clepp-Caroline 14,

2 fhid 157 Holler 49250, 232.

* fhid 14-13.

% Coledorgh 77-119; Brooks 144, 153-55.
¥ Brooks 179; Kemp 1:307.




cree of 1637 prohibited printing ‘any seditious, scismaticall, or offensive bookes or pam-

phlets, to the scandall of Religion, ot the Church, or the Government, or Governours of the

Church or State,' and any other book or pamphlet without prior licensing by censors. ™
Parliament, finally summoned in 1640, abolished the Star Chamber in mid-1641," and

134

with it the decree on censorship--"a revolution within the revolution.”” However, it reinstated

censorship just twa years later, and renewed it after various [apses through the I11t1:-:17:fs:gnum.a5

Army debates touched on these freedoms, in 1647-1649 in Putey”® and Whitehall™
Freedom of speech appeared in the army's proposals and responses,” which were debated at
Putney, and was fouched upon in the officers' version of an Agreement of the People,* which
resulted from debates at Whitehall (though their focus was freedom of religion). Freedom of

press was practiced but not preached in the debates ™

The Restoration regime, as it sought to rebuild society on earlier Stuart lines," issued

% Brooky 179-80, 217-18; Waotts 66-68; Haller 232-33, 219-25, 253-59, 250-55, 259-61.

N Brooks 178-79 (sative 1627}, Dangerans Tadk 16 (Alesander Gill 1628); Richard Burt, Licensed by duthorifp:
Ben Jonson and the Discourses of Censorship (CorUF, Tthaca 1993) 89 (Christopher Malloy 162%); Srooks
180, 188-89 (Star Chamber cases 1637); Dungerous Twlk 186-87 (William Pickering 1638), Sharpe 676 (Walter
Long, David Foulis), Julian Davies, The Caroline Captivity of the Church (CP, Oxford 1992) 126-71; Haller
20, 230, 262-64,

* Sharpe 649-50; Lamberi 22-23.

¥ gvlmer 18; Constitutionel Documents 179,

¥ Crassy 202; see ibid 292-302.

¥ Kemp 2:72 (1643}, 2:183 (1647), 233 (1649), 345 (1653), 424 {1635)

% Michael Mendle (ed), Putney Debater of 1647 (CUP, Cambridge 2001); "Putney Debates,' Army Debafes 1-
124, 438-55.

T Austin Woolrych, Soldiers and Statesmen: The General Council of the Army and s Debates, 1647-1648 (CF,
Oiford 1987); JC Davis, ‘Religion and the Stroggle for Freedom in the English Bevolution® (1992} 35 Histori-
cal Joumal 507; "Whitehall Debates,” drmy Debares 123-78, 456-73.

% Woolryeh 160-65,207-09,279; Kishlansky 272, 288; Vallence 159; 'The Heads of the Proposals' {1
Aug. 1647}, Army Debates 422, 423, 424; [Bdward Sexby], 'The Case of the Army Truly Stated' (15 Oct. 1647},
hid 429, 434, "An Agreement of the People’ (3 Wov, 1647}, ibid 443, 444,

3 dyphner 155; Vallonce 170; 'Agreement of the People’ (15 Jan.1649), Constitutiongl Documents 359, 369;
[Hepry Ireton], 'A Remonstrance of Fairfax and the Counefl of Officers’ (16 Mov.1648), Arery Debuafes
456, 463; confra Jobn Lilburne, 'A Plea for Common Right and Freedom' (28 Dec. 1648), fbid 472,

% Nichael Mendle, “Putney’s Pronouns,” in Mendie 125, 127-30. Most petitions and statements appeared as
hendbills. B.g., Mates, Levefler Travts 31, 64, 88, 135, 147, 156 drmy Debates 2, 45 & nl.

1 Paul Seaward, The Cavatier Parlimment and the Reconstruction of the O1d Regima, 1661-1667 (CUP, Cam-
bridge 1989} 16-17, 34, 162-95; Miller-Charles If 56-57, Zuckert 95,
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early proclamations from Charles IT suppressing several books and unlicensed newsbooks,*
proseciited "seditions pamphlet[s],‘“‘a and enforced warrants to search for unauthorized publi-
cations.™* Parliament's first act criminalized words as high treason the next year.” The Li-
censing Act of 1662* soon followed, patterned on the Star Chamber's Decree of 1637, and
when it lapsed in 1679,% proclamations from Chatles took its place until it was reenacted.*?
Dwring the later Stuart reigns 'a greater number of individuals fell [a]foul of the law, and
were punished more severely for their actions, than had ever previously been the cage.'™

The Revolution brought relief, but the Bill of Rights of 1689 provided no protection for
freedom of press, and litile for nonparliamentary speech, When the Licensing Act finally lapsed
in May 1695,% the press gained toleration, but freedom of press remained unsecured, as threats
of seditious libel prosecution continued.”" Religious dissent similarly gained only toleration.™
C  The Seventeenth Century Historical Background of Absolutism and Constitutienal-

ism and English State Formation
Controversy over freedoms of press and speech in the seventeenth century, and after, was part

of a larger confroversy over Stuart claims of absolute power and opposition demands for con-

stitutional restraint. Governmeni and its supporters proscribed criticisin while the opposition

9 Greaves 1208, 212; Peter Fraser, The Infelligence of the Secretaries of Stete and Their Monopoly of Licenved
News, 1660-I688 (CUP, Cambridge 1956) 35; Hutton 156; Aylmer 109; Sutheriond vii; Joad Raymond, Pamt-
phiers and Pamphleteering in Early Modern Britain (CUP, Cambridge 2003) 328-32,

3 Greaver 1:210-11, 216-23,
" Sehwoerer-Liberty 199, 201; Greaves 1:216.
¥ EHD :63-61 §1, 64 &2,

% pichael Treadwell, "The Stationers and the Printing Act at the End of the Seventeenth Century,” in CHB
4:755, T55-65; Hill's Cenpury 213-14; Weber 152-53.

47 Seort 183; Timothy Crist, 'Gevemnment Control of the Press after the Expiration of the Printing Act in 167%"
(1979} 5 Publishing History 49, 49-50; Swtherfand vil

* Dorothy Auchter, Dictionary of Literary and Dramatic Censorship in Tudor and Stuart England (Greenwood,
Westport 2001) 382

“ Tason McElligott, ““A Couple of Hundred Squabbling 3mall Tradesmen™?,’ in Reymond §5, 58; aceord Sie-
hert 243, Weber [58.

M Sohwoerer-Liberty 230; CHE 4770,
U Hamburger 724-25, 726-34,
* EHD §:400.




pressed for freedom to insist on rule of Taw and to criticize the administration and its measures.

The events of the century that affected development of freedoms of press and speech, and
developraent of constitutionalism,” were stdied and cited during America's revolutionary pe-
riod, constitutional period, and 1798. One side derived warnings of repeating the absolutism™
of the earlier and later Stuarts and their Star Chamber and nonindependent judiciary, while the
other side emphasized warnings of repeating the revolutionary anarchy of the Civil War and the
tyranny of the Interregnum. In 1798, dual lines of reasoning were available for those dreading
the dangers of monarchy and tyranny and ﬂlGISE: fearing the perils of sedition and ‘'mobocracy.

1 Absolutism and Constitutionalism

The controversy over absolute power of the King in the seventeenth century” circled
around such Stuart assertions as James I's ¢laim that 'the King is shove the [aw, as both the
author and giver of strength thereto .. .,"" and Charles I's similar claim as he largely ruled
by prerogative™ and began to force loans.™ These provoked parliamentary protests intimat-
ing or asserting limits on royal power.” The Star Chamber's exercise of unchecked power,
particularly against dissenting press and speech and religion, brought repeal legislation con-
demning the court's 'infolerable burthen to the subjects, and the means to introduce an arbi-

trary power,' and its practice fo 'punish where no law doth warrant, and, . . make decrees for

# Defined as that ‘ordinary law defines the monarch's powers, Cromartic 9; accord ihfd 3,7, 188; Burgess LR
see Ideological Origing 175, 182, 193,

* Defined in Lake 7 and Cromartie 148-49.
* Brooks 162-89; Hirst 86-87, Seruts 231-34, 238; Zuckert 29-48; Absolute Mowarchy 91-123.

* Farnes I, "The Tresw Law of Free Monarchies' (1603), in The Workey of the Most High and Mightie Frince,
James {Robert Barker, London 1616} 191, 203; gccerd Brooks 131: Cromertie 148-4%; imd other absolutist
claims, Cronsartie 152-53, 196,

* Brooks 167-6%; Sharpe 105-30 (kniphthood, fovest fines, projects, customs), 367-96 (ship money}, ¥26-28
(exactions), Hirst 26-27; Aplmer 4-T; Kemmeth R Aundrews, Ships, Money and Polftics (CUP, Cambridge 1921)
128-5%; e.g, Stuart Proclmmations 2:1-1027 (519 prockmations during 1625-46).

* Richard Cust, The Forced Loan aid Englivh Palities, 1626-1628 (CP, Oxford 1987) 13-14%; Brooks 169-73;
Crouparife 226, 236, 231, 254,

* Brooks 176-77; Conrad Russell, Parliamenis and English Politics, 1621-1629 (CF, Oxford 1975) 342-85;
Hiret 152-58: dncfers Constitution 203-203; Petition of the House of Commons (7 July 1610}, Sefecr St
wes 302, 305-06; Petition of the House of Commons (9 Dec.1621), ibid 311; Petition of Right {7 June 1628),
Statatar 7317




things having ne such authority® The Civil War failed to establish constitutionalism.

At the Restoration, Charles 11 looked backward to the powers of the first Stuarts, and
southward as well™ to the absolutism of France®™ and other European states,® and followed
his father's and grandfather's claims of antherity to act with foree of law and to suspend or
dispense with the law, reaching a peak in the last years of his reign.“ These weie ghsolutist
claims,™ and led to persistent objections by the eppositionists in Parliament about a perceived
march toward absolute monarchy,®® obijections that some modern historians find valid.” James
IT claimed the same puw.ﬂarsf'E and hig use of them led the ﬂppasiﬁanﬁg to abject to his building
'a modern absolutist state,” again an objection that various scholars find sound.”™

One form of constitutionalism that was raised in opposition, the 'sneient constitution,’
has suffered the strongest modern challenge. Though Coke's final stance in his posthumous
Second Instirute was historically influential,” it has suffered modem attacks because of its

heavy gloss on Magna Carta™ and its other historical flaws.” Pocock led in rejecting the

& dyfmer 18; Stertutes 7:338; Constitutional Documents 179,

U Childs 399; Asherafi 235,

£ palph E Giesey, ‘State-Building in Early Modern France: The Role of Royal Offfcialdom’ (1983) 55 Journal
of Modern History 191, 192-93; Childs 401; as did Tames 11, Pincus 6, 475, 480; bt see Speck 123-26.

9 IH Shenman, The Origing of the Modern Eurcpean State, 1450-1725 (Hutchinson, London 1974) 103-11; -
Drickingon 18: Ralph B Giesey, "State-Building in Barly Modemn France: The Role of Royal Officialdom’ (1983)
55 Journal of Modern History 191, 192-93; Erglish Socfery 122,

& Chiteds A07-08: Ailer 261; John Miller, *The Potential for "Absalutism™ in Later Stuart England' {1984) 69
History 187, 207 {only in last years); Arkeraff 14, 19,

© _ibsolute Monarchy 219; Asheraft 19,14, 21, 28, 33, 38, 118, 128, 550.

56 ik 236, 239; Ashoraft 549-50, 21-32; Zickers 97, 100; Scott 184-90.

7 Pincres 475, 480-81; Robbine 24; Asherogt 14, 18, 28, 38; see Dickinson 18.
S Sneck 21, 242; Robbins 52, Pincus 478, 479; contra Miller 261.

% Robbins 52; Oford History T:49,

™ Pincus 6, &, 475, 478; Robbing 52; Speck 8-10, 21, 125-26, 137, 139-41, 242; see Ashergff 139, 406, 538-42,
546,

™ IC Holt, Magna Caree (2nd ed CUP, Cambridge 1992) 404-03,
™ Braoks 120-21; Hillts Fatellectiral Origins 228-29.

™ Amne Pallister, Magna Carta: The Heritage of Liberty (CP, Oxford 1971) 3 (fransmogrifying feudal rights);
Ancient Constitution 233-34, 231 (delusion' of 'a supposedly actval English past’); Burgess 26-27, 58 (‘radically
incomparible' views fased).
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'constitutionalist myth' of struggle to preserve an ancient constitution.” Burgess and Weston
denied that the struggles between James and Patliament could be so characterized, and also
rejected the bipolarity of absolutism and constitutionalism.” Others, without disagreeing that
an ‘ancient constitution’ cannot be polled out of the Saxon law hat, decoupled that from po-
larity of absalutism and constitutionalism, finding that constitutionalism was far from. “iyth®
and instead posed a real alternative o absolutism.” Yet the underlying point survives inde-
pendent of mythical ancient constitutions: the needs for protection of rights of subjects from
royal absolutism, and for subjection of the monarch to tule of law.” Coke and Parliament
"were arguing publicly for the right to oppose the government' without reprisal, and for a le-
gal foundation for other liberties.™

That different form of constitntionalism sought to limit the monarch by law in its English
version, and later to limit the legislature and judiciary as well in its American version in the
next century,” in order to protect liberty and rights.g{I

That 'absolutist-constitutionalist dichotomy' has been rejected by some modem scholars
as whiggish histary.™ Nevcrﬂleléss, recent literature has shifted back to supporting the real
existence of a distinetion between Stuart claims that “the King is above the law” and opposi-

tion appeals to rule of law.® Without meaningful constitwrional limits, it is difficult to identi-

H Anefert Constitution 264, 234; refined in Cromartic 198-201 passim.

7 Brrpess 110-11, 115-38, 89, 162-72; more thoroughly developed in Corinne C Weston, “England: Ancient
Conatitution and Commmaon Law,” in Hurns 375, 376,

B Cromartie 261; Dickinson 14, 62-63; see Clark-Revolution 168 nl2, 167-68.
7 See Cromartie 3; JH Hexter, "Introduction,’ to Hexter 1, 1.
™ Raffield 265; e.g., Select Stattes 311, 31112,

™ tdeotogical Origing 175-98; Creation 266, 257, 268-87; Gorden 5 Wood, *The Origins of the Bill of Rights’
{15923 101 Proceedings of American Antiquarian Society 255, 262, 266,

5 thid 230-32, 77-78, 184-98; Creation 128-29.

B dbsolute Monarchy 209-10; see Sharpe 929-33; Ancienf Constitution 232, 264

B Cramartie 3, 196; geoord P Sonmerville, Politics ond Tdeology in England, 1603-1640 (Longman, London
19863 10, 12, 41-46 (divine vight), 61-66 (contractual}, 89, 92, 100-05 (ancient constitution); Asherafi 38; Seott
67-68 (Harrington), 73-74 (Aquinag, Fortescne), 300-05 (Medham, Milten, Sidney); Raffield 265, 267, Scoti-
Commormvealih 131, 133; Brooks 176-77, 165-88; see Lake 7; Corinne Weston, Sidfects and Sovereigns: The
Crand Controversy over Legal Sovereignty in Stuart England (CUP, Cambridge 19%1) 4-5, 5-6,
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fying amything preventing such state prohibitions as James I's of "any seditious, schismatical
or other seandalous books or pamphlets,™ or Charles I's of "broach[ing] such dangerous opin-
ions' as appeared in 'printed pamphlets, or rather indeed infamous libels, stuffed full of cal-

#4 particularly when proscriptions are less overt and more

umnies against cur regall authority,
cleverly packaged.

Whether or not constitutionalism was ¢entral to England's seventeenth centary struggles,
it suffused American inferpretations during the revolutionary and constitutional periods, as
rights were at the center of conflict with England, and as constitutions were writien whose
'primary function. . . was fo mark out the houndaries of governmental powers.™

2 State Formation

The type of state the Stuarts were forming, of course, defermined its implications for
constitutional limitations and for rights, and those that deny the Stuarts were building an
absolutist state include both outright deniers discussed in the next section, and many writers on
state formation who seem to view expansion of stafe powers as a natural, inevitable process.

England's seventeenth century cnﬁﬂicts certainly can be seen from many other perspec-
tives besides constitutonalism, A common state formation perspective, beginning with the
modem English state being well underway as the century l:nﬁ:g&m,M notes its military and ferrito-
rial aspects®™” and ifs fiscal and 'confessional a5pects,3$ but less commonly observes that the lat-

ter, as the early Stuarts asserted and enforced various powers, collided more and more with Par-

liament and the populace. Similarly, as such scholars note that 'state formation [in] the 16403

¥ Clegg-Carofine 14; Sefect Stetutes 394,
¥ proglamation’ (27 Feb.1639), Stuart Proclamations 2:662, 663-64.
5 Ideolagical Origins 307, 182; accord Creation 261, 266, 268, 268-87.

% philip Conrigan and Derek Sayer, The Great Areh: English Siate Formation as Culturad Revolution (Black-
well, Oxcford 1985) 53-71; Brewer 1-25,

¥ As ‘crystllizations of power' are categorized by Michael J Braddick, State Formation in Early Modern Eng-
land, ¢ 1556-F760 (CUP, Cambridge 2000) 428-29, 420, 56 (patriarchal state, confessional state, fiscal-military
state, and dynastic state).

% Braddick 287 accord Brisn P Levack, The Formation of the British State (CP, Oxford 1987) 1.
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occupie[d] a crucial plane,'” and note the ‘military revolution' in government through dramatic
expansion of army and navy,” and the redesigned fiscal system reliant not on feudal sources
but 'customs, excise and assessments,”! they mention the 'constitutional experiments' that oc-
curred and failed after Charles [ was beheaded,™ but generally not the clamor against absolut-
ism and for rights, or on the Commonwealth's failure to protect liberty and rights.

A notable exception is Pincus, whose innovative reinferpretation of 1688-1689 integrates
absolutist-constitutionalist concerns with state formation revisionism® He posits that the
Revolution provided "a landmark moment in the emergence of the modemn state,” when James
s opponents rejected the King's effort 'to develop a modern absohitist state’ on the French
model, and instead 'ereated a new kind of English state,”™ a modein state partially on the Dutch
model®® That Revolution included subjection of the King to tule of law,” shifting of some
powers between King and Parliament,”” and protection of some individual righwt's,g'E It was sodn
followed by massive expansion of the ﬁscalfmilitar}r state, mostly from war with France,” a

foreign policy revolution,'™ and a 'financial revolution"! and administrative revolution.'™

* Tacke 38; accord Brawn 268.
0 Brgddick 178, see thid 180, Tvacke 26; Brown 281-82.

N rhidd 284 see ibid 233; Braun 282-88; Michael J Braddick, The Nerves of State: Taxarion and the Financing
of the Englivh State, 1358-1714 (MUP, Manchester 1996) 93-99; Fyacke 36.

9 Michae! J Braddick, God's Fury, England's Fire (Allen Lans, London 2008) 551; Pacus 482,
B E g, Piacas 6,475,

M ihid 6, 8, 475; gecord Speck 24243,

¥ Seott-Coonmonwealth 356; Pincus 6.

* Woolrpch-Revolution 796, EHD §:123, 12223

7 Oxford History 7:41, 43; Brewer 137-18.

%€ Petition, free elections, arms, and fairly-chosen juries. EHD 8:123-24.

% Braddick 437, 433, 285-84; Brewer wiil, 23, 27, 28-31, 42; Oxford History T:4; see Corswell 236, Local gov-
ernment also ncreased efficacy. Joan B Kent, 'The Centre and the Localities: State Formation and Parish Gov-
ernment in England, Circa 1640-1740" {1995} 32 Historical Joumnal 363, 403-4,

W0 ey 305-63, 477,

WL Bron 288: Dickinson 94; Brewer 137; Oxford History T-4; W Fritschy, "A "Financial Revolution” Reconsid-
ered: Public Finence in Holland During the Dutch Revolt, 1568-1648 (2003) 56 Economic History Review
57, 58; Pincus 399, 366-99,

12 Brewer 69, 89, Dickinsen 94; Henry Rosevears, Financiol Revolution, 1660-1760 (Longman, London 19%1)
48, :
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State formation theory, Pincus excepted, tends to assume inexorable increase of the fis-
cal-military and administrative state. Yet England's example in the Restoration and Revolu-
tion is contrary, when its military was sma]l compared to the army and navy of the Civil
‘War,”™ and its fiscal system was small as well in comparison'™ and yet passably adminis-
tered by cooperative local officials without a large central bureaucracy.'™ The Dutch Repub-
lic's example is also contrary as, despite its large standing army and navy and increased taxes,
it used a small central burexucracy and nonprofessional local governments. 108

State formation theory also tends not to focus on 1ule of law and rights, or even to freat
those as real or at least sincere concerns.'” However, something at least as striking as the
erowth of the English state, over the seventeenth century, was the growth in English rights.
The dominant theery af the century's beginning was that a viable state must have enly ap-

108
f,

proved press, conforming speech, and uniform religious belie and that dissent was sedi-

tious if not treasonous.'® The dominant view af the century’s end was that a functional state
might tolerate an unlicensed press, nonseditious dissenting speech, and other Protestant relig-

jons.''® Since that was not inexorable in the state formation process, as France's example

M | swrence Stone, The Past and the Present Revisited (rev ed Roufledge, London 1987) 170-71; Brewer 9, 11-
12

" wfichael ] Braddick, The Nerves of State: Taxation and the Financing of the English State, 1558-1714 (MUP,
Manchester 1996) 95-99; Brawn 243, 282-88, 281-82; Brewer 89; Braddick-Social Change 2.

Y3 Braddick-Social Change 2; Brewer 15-19.

W6 Jonathan | Tsrael, The Duich Republic: Ity Rise, Greatness, and Fall, 1477-1806 (CP, Oxford 1995) 276, 277-
B4, 285-87, 291, 947; Marjolein C 't Hart, The Making of @ Bourgeois State: War, Politics and Finance Drring
the Dhtch Revolf (MUE, Manchester 1993) 195-97, 198-204), 205-08, 222; Martin van Gelderen, 'Aristotelians,
Monarchomachs and Republicans: Sovereignty nd Respublica Mixtz in Dutch and German Political Thought,
1580-1650, in verm Geleleren 1:1%95, 200, 203-04; Scot-Commormiesizh 358,

17 g g, Charles Tilly, ‘Reflections on the Higtory of European State-Making,' in Charles Tilly {ed), The Forma-
tion of National States in Westerss Evrope (PUP, Princeton 1975) 71; TH Shennan, The Origing of the Modern
Eyrapeon Stote, 1456-1725 (Hutchinson University Library, London 19743 111,

Wi yhid 3, 37, 71, 77-78; TH Shenpan, supra 108-0%; Rraddick 287,

5 & g | Stuart Proclamations 1:60 (24 Oct 1603), 1:495, 496 {24 Dec.1620), 1:599 (15 Aug.1624); 2:90, 92 (14
Yune 1626), 2:662 (27 Feb.1639), 2:701 (30 Mar 1640); see Belfamy 13-15, 2728 3146 (later Tudors);
Brooks 94-95 {Flizabeth).

YU frmris-Newspapers 153; Oxford History 7:9, 8:289; see EHD 8:400.
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showed,'" and is contrary to a realist state formation approach that treafs demands for free-
dom as merely an opposition tactic, something else was at work alongside state building,

A difficulty of imposing such a state formation interpretation on English evers is that,
however defensible it may be, it was not the interpretation relevant to Americans in the revo-
Iutionary or constitutional period, and can be an interpretation that omits the very things that

were relevant to Americans looking back at the seventeenth century: rule of law and rights.

D Interpretations of Major Events of England's Seventeenth Century Affecting Con-
stitutionalism and Freedoms of Press and Speech

Americans' search of English history was complicated by historians' disagreements over critical
points that still attract debate. Not only questions of absolutism and constitutionalism, but key
historical events and their meanings, remain controverted. The following are illustrative.

The idea of Stuart sbsolutism has been challenged by determined revisionists, Though

James I's claims were prima facie vnlimited,"* some historians argue that the King remained

113

obligated 'to govern legally'™'® and to respect subjects' rights to property.’'® Even in Charles

I's proclamations, evasive responses to the Petition of Right,''* and personal rule,'1¢ some

revisionists repaint his portrait in a nouch more favorable light,'" seeing "little to link him . .. -

to "theories of absolute or arbitrary rule™.!'® Charles’ modification of Church of England doc-

W pircur 6,475, 480, Childs 401; Michael P Breen, Low, City, and King: Legal Culture, Municipal Polities,
amd State Formation i Esrfy Madern Difoe (URP, Rochester 2007) 1721,

112 Ginirh 19, though discussing that royal powers were not extended to theoreical limit and claimed harmony
with subjects’ interests; Rafield 264, Cromartie 152,

3 dbsoture Monarchy 122, 209, gecord Aneient Constitufion 306, Burgess 3, Sharpe 929-31; Smith 18, see
Cromuartie 196,

14 Rurgess 5; Ancient Constitution 284-85; Foster 14-15; Saith 23; Crowartie 206,
3 Bracks 177; Cromartie 231; Coke's Works 2:1291, 2:1295 & n239, 2:1275.
HE Sharpe 928-12; dyimer 3-7; LY Reeve, Charles [ and the Road ta Personol Rule (CUP, Cambridge 1989).

N7 Sharpe 377-83 (High Commission), 665-82 (Star Chamber), 929-33 (nonabsolutism) passim; Absolute Mon-
archy 224,211-13; Mak Kishlansky, ‘Charles I A Case of Misteken Identity’ (2005) 139 Past & Present
41, 56.

M3 thsolute Manarchy 213; accord Mark Kishlansky, “Tyranny Denied: Charles I, Attorney General Heath, and
the Five Knights’ Case” (1999) 42 Historical Joumal 53, 57-58; see Cromartie 2346,
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trine through Land and others'" is similarly denied by a much larger group of revisionists, 120
who also detach ceremonial change from doctrinal change,'*! Charles II's embrace of absolut-
ism is limited to his last years by an equally determined minority,”™ and James 1I's is mini-
mized 123

Star Chaimber repressive activity has been treated by several scholars as 'myth,"™* at least

126 or, less directly, s not merit-

during James' reign,'> ar as not 'merit[ing] complete abolition,
mg much attention,'*’ despite the six show trials and other repressive instances. More recent

revisionists have tended in the same direction, rejecting the earlier Whig and Marxist position

9 tnti-Ciavinists 245, 181-244: Nicholas Tyacke, ‘The Rise of Arminianism Reconsidered’ (1987) 115 Past &
Present 201, 211-16; Nicholas Tyacke, Aspecty of English Protestantisss, ¢ £330-1700 (MUFR, Manchester 2001}
20521,

13 geof 123, 125; Perer White, “The Rise of Arminianism Reconsidered’ {1983} 101 Fast & Present 34, 53-54;
Clark-Revohution 107, 166-67; Peter White, ‘A Rejoinder” (19877 115 Past & Present 217, 228, Peter White,
Fredestingtion, Poliey and Polemic (CUP, Cambridge 1992} 238-55; Peter Lake, “The Laudian Style: Order,
Uniformity and the Pursuit of the Beanty of Holiness in the 16303, in Kenneth Fincham {ed), The Barfy Stuart
Charch: 1603-7642 (SUP, Stanford 1993) 161, 184-85; Roper Lockyer, FAe Early Stworis: 4 Polittcal History
of England 1663-1642 (2nd ed Longman, London 199%) 212-17; Charles WA Prior, Defining the Jacobean
Church: The Politics of Relipiots Controversy, }603-1625 (CUP, Cambridge 2005) 19, & {redefining issue as
broadly ecclesiolopy); Cromareie 247,

M anthony Milton, Catholic and Reformed: The Roman and Protestant Churches in English Protestant
Thought, 1600.2640 (CUP, Cambridge 1995) 437-38, 435-36; see Julian Davies, The Caroline Capiivity of the
Church: Charles I and the Remoulding of Anglicanism, 1625-1641 (CP, Cxford 1952) 93-95,55-98, 117, 120-
22, 125, Milion added that the ‘unstable’ content of Laudianism varfed with the prelate and the parish. Anthony
" Milton, “The Creation of Laudianism; A New Approach,” in Thomas Cogswell and others (eds), Politics, Relig-
fon and Poglarity in Barly Senvart Britain (CUP, Cambridge 20023 162, 180-83,

22 Jahn Miller, 'The Potential for "Absolutism” in Later Stnart Bngland' (1984) 69 History 187, 207. His father
is sirnilarly defended, Mark A Kishlansky, 'A Lesson in Loyalty: Charles I and the Shert Parliament,' in Jason
McBligott (ed), Ropalists and Raoyelism During the English Civil Wears (CUP, Cambridge 2007) 16; Sarah
Poyoting, "I Doe Desire To Be Rightly Understond": Rhetorical Strategies in the Letters of Charles I,' ibid 136

B ) filler 261; various revisionists crificized in Pincus 478.

™ Thomas G Barnes, ‘Star Chamber Mythology® (1961) 5 American Journal of Lepal History 1, 2-3; decord
Thomas & Barnes, ‘Due Process and Slow Process in the Late Elizabethan-Barly Stuart Star Chamber” (1962} 6
Americen Journal of Legal History 221, 224-235,

1% Thomas G Baines, List and Index to the Proceedings in Stor Chomber for the Reign of Jomey § (American
Bar Foundation, Chicago 19753 3:151, 152, 154-59; Clegg-Caroline 27, buf see Samuel R Gardiner, Reports of
Cases in the Star Chamber and High Commission (New Series v39 Camden Society, Westminster 1386)
80, 181, 186, 188, 190, 195, 197, 198, 239, 268, 269, 270, 274, 278, 284, 204, 298, 308, 310, 316.

1% Hemry EI Fhillips, 'The Last Years of the Court of Star Chamber, 1630-4]," in Transactions of the Royal
Historical Society (4th Series RHS, London 1539) 21:103,-123, 119-20; gecord Shape 670, 665-82.

17 Cora L Scofield, 4 Stdy of the Court of Star Chamber: Largely Based on Manuseripts in the British Muy-
seum and the Public Records (iffice (UChiP, Chicago 1900) 52, 47-48; Edward P Cheyney, “The Court of Star
Chamber’ {1913} 18 American Historical Review 727, 747-45.

16




that the Star Chamber was severely repressive,” and instead finding its censorship largely in-
effectual because of desultory enforcement and an meffective modern state. 12 1t being beyond
question that Laud's prosecotions made the court widely unpopular,”® post-revisionists have
insisted where there is persecutory smoke there is fire,"’ and find further evidence of Star
Chamber repression in the explosion of publications once censorship ended.'

Explanations of the Civil War of 1642-1648 have multiplied with the years. Cavaliers
. saw its cause as a wicked sectarian rebellion (Clarendon’™), while supporters of the (parlia-
mentary) 'good old cause’ saw its provocation as an evil tyrannical king (Milton'™), and the
debate has continued for three and a half centuries. Subsequent generations became 'be-

dewed with unsubormed tears’ for the martyr Charles (Hume"), or admired "Puritan Reform-

122 crebers 112, 141-46, 191-201, 232-33; Donald Thomas, 4 Long Time Burning: The History of Literary Cen-
sorship in England (Routledge, London 1969) 11-14; Hill 14; Hill's Essqus 1:35-41, 41-48; Hill's Century 82-
83,89, 91, 149, 265.

12 ohorpe 651-52; John Bamard, ‘Introduction” to CHB 4:1,3; Annabel M Pafferson, Censorship and
Faterpretation (WP, Madison 1984) 11 {*conventions® averting prosecution); Kevin Sharpe, Remapping Earky-
Modern England: The Culture of Seventeenth-Century Politics (CUP, Cambridge 2000} 46, 317-18; Clegg-
Carodine 206, 18-19; Tue A Newxw, ‘Beiween Lies and Real Books: The Breakdown of Censorship and ihe
Maodes of Printed Discourse During the English Civil War,” Lerke 77, 38-20.

U0 Baiter 119; Woolrvoh-Revolution 81,

U Wigel Smith, Literature and Revolution in Bugland 1640-60 (YUP, New Haven 1994) 304, Sheila Lambert,
“Srate Control of the Press in Theory and Practice: The Role of the Siationer’s Comparny before 1640, in Robin
Myers and Michael Hamis (eds), Censorship and the Comtrol of Print in Englond and Fronce, 1600-1910 (5t
Paul’s Biblographies, Winchester 1992) 1, 7; Anthony Milton, ‘Licensing, Censorship, and Refigious Ortho-
doxy in Barly Stuart England® (1998) 41 Historical Journal 625, 635-50; MefHigor 210-11.

2 Joad Raymond, Pamphiets and Pamphletegring i1 Early Modern Britain (CUP, Cambridge 2003) 134; see
Hills Century 149; CHE 4:783; Colelough 10. For newshooks, MeEligon 1, 23, 232-22; Joad Raymaond, The
fivention of the Newspaper: Englivh Newsbooks, 1641-1649 (CP, Oxford 1996) 9, 20, 20-72, 86,

13 Clavendon's Historp 4:511; see BHG Wormald, Clavendon: Politics, Historiograpiny and Religion, 1640-
16609 (CUP, Cambridge 1964) 7; HR Trevor-Roper, *Clarendon and the Practice of History,” in French R Fogle
and HR Trevor-Roper, Mifton and Clarendon: Two Papers on ITth Century English Histariography {Clark
Memorial Library, Los Angeles 1965) 23-31, 33; Ronald Hurton, ‘Clarendon’s History of the Rebellion” (1982}
97 English Historical Review 70 ferors in Clarendon’s history); dyfmer 62; Michael Mendle, ‘Introduction,” to
Mendle 1, % & n.24 (zame).

14 Yohn Milton, The History of Britain (facsimile ed Panl Watkins, Stamford, 1991); ibid, in Don M Wolfe (ed),
Compiete Prose Works of John Mittorr (YUP, New Haven 1253-82) 5{1):1-451; John Milton, My John Adil-
tonf'ls Charaeter of the Long Parlianent and Assembly of Divines (Henry Brome, London 1681); see Charles
Firth, Essaype, Historicad and Literary (CP, Oxford 1938) 61-102; Worden 386-05, 410-26; Nicholas von Malf-
zahn (ed), Milion's History of Britain: Republican Historlograpiy in the English Revolution (CP, Oxford 1991}
172-73, 19§,

13 David Hune, The History of Greaf Britgin (Duncan Forbes (ed) Pelican, Harmonsworth 1970) 1:682.
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ers' ‘mspired by a Heavenly Purpose' and liberty {Carlyle’®). Victorian grand narratives,

though portraying a generally unified sequence of revolutionary events,"’ divided Whigs be-

138

tween Puritan unreasonableness toward the monarchy and laws (Macaulay "), and Purifan

pieservers of liberty™ against an absolutist King (Gardiner™). Lafer, Marxists found a

bourgeois revolution against the monarch (Hill and Manning'*).

An experiment of explaining the Civil War without major constitutional issues occupied
revisionists of the later twentieth centary as they found multiple revolutions' and different

causes for each,'” and specialized in idenfifying new factors such as dominant local loyal-

144 143

ties,  ‘crisis within the elie,” ™ newly adversarial ﬂlﬂﬂﬁﬂm,ué instability of three king-

147

doms,""" nnrecognized radicals,’® and innumerable others."” The experiment failed and pro-

duced only ‘a confusing array of short-term causes with the emphasis on personalities, faction

P Thomas Carlyle (ed), The Letters and Speeches of Oliver Cromwell with Eluctdations by Thomas Carbyle
(8C Lomas (ed) Methuen, London 1845 repr. 19043 1:72,

Y Cast 2; Clark-Revolution 14.
Y hfaoanday 1:63-71, 39-90, 101-03, [06-07; see Lang 55, T6.

1% gamuel R Gardiner, History of the Grear Civil Wear, 1642-164% (Longmans, London [836-91) 1:1, 11, 13;
Lane 168, 183,

W Cardiner 6:208-10, 211-13, 231-71; see Cust 1; Absofute Monarchy 211-13.

" Christopher Hill, The English Revohaion 1640 (Lawrence and Wishart, London 1255) 6, 8; Hil? 16; Brian
Manning, The Engilish Peaple and the English Revolition (2d ed Bookmarks, London 19513 47; Cuer 1.

Y2 Russell 2; David Underdown, "Honest" Radicals in the Counfies 1642-1649," in Donald Pennington and
Keith Thomas {eds), Puritans and Revolutionaries (CF, Oxford 1978) 186, 186; Cust 2; Peter Lake, "Introduc-
tien: Poritanism, Arminianism and Nicholas Tyacke,' in Kenneth Fincham and Peter Lake (eds), Refigfous Poli-
tics fr Past-Reformeation Englaond (Boydell Press, Womdbridge 20063 1, 1.

M3 1ohn 8 Momill Revelt in the Provinces. The People of Englund and the Tragedies of War 1630-1648
{Longman, London 1999 26-30, 56, 74; Shorpe 934, 9534, Parliament fell off the white horse of progressivisn
Cust 4, Abgolme Monarefy 211-13.

W Buchanan Sharp, fir Contempt of AW Authority: Rural dAvtisans and Riot in the West of England, 1586-1660
(UCP, Berkeley 1930) 220-56, 264; John § Morrill, Revelt it the Provinces: The People of England and the
Frapedies of War 1630-1648 (Longman, London 1999 24-25, 74, 207-08; Dan Beaver, ‘Behemath, or Civil
War and Revolution in Bnglish Parish Communities 1641-82,' in Tiracke 129, 146,

M5 Ihidf 264: Rusself 12 {within gentry). Woolrych finds each socigeconommic groap spllt between sides, #ool-
mch-Revolution 25051,

¢ pAark A Kishlansky, Parliamentary Selection (CUP, Cambridge 1986) 73-85, 226.

T Conrad Russell, The Fall of the British Monarchies 1637-1642 (CP, Oxford 1991} 27, 30-31, 43-70, 71-
146, 373-99; Conrad Russell, The Causes of the English Civil War (CP, Oxford 1990) 213, Brooks 130-61.

18 David Cressy, Dangerons Tolk: Scondalous, Seditions, and Treasonable Speech in Pre-Modern Enplavd
{OUTR, Oxford 2010

M8 e 823,
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150 aecording to post-revisionists,™' who returned to explanation based on pre-

and acecidents,
war ﬁactunng over constitutional issues,'™ ‘the central and recurrent conflict. . . over liberty
and the rule of law' which cannot be denied without “trying to build an arch of explanation
without a keystone,”** and religious fault lines,"* and who retumed to continuities between
the revolutions of 1640 and 1642' (or in Clark’s view the non-revelutions of the 1640s and
1688'%%).  In effect,” revisionists' 'bold repudiation of Gardiner's views was followed by a
gradual, though not always acknowledged, return to many of those same views 15
Evaluation of the Interregmm is complicated by the polarized views of Cromwell. Early
penerations heard mostly Clarendon's characterization of 'the greatest dissembler living'™
and Hume's of ‘perpetuslly’ employing religion ‘as the mstrument of his ambition,”” ™" with
even many radical Whigs agreeing,'® until Carlyle exhumed Cromwell afresh by publishing

his letters and portrayed him as a Christian 'hero."® FEven Macaulay, no friend of Puritans,

150 Andrew Foster, ‘Church Policies of the 16305, in Cust-Conflict 193, 193; accord Braddick 2.

15 Richard Cust and Ann Huphes, Tntroduction: After Revisionism,' in. 757 1, 15-28, 33-38; Nicholas Tyacke,
Totrednetion,' in Fyacke 1, 1-2,

2 Cromartie 261, Aylmer 41,

15 IH Hexter, ‘Power Strupgle, Parliament, and Liberty in Early Stuart England® (1978) 50 Journal of Modern
History 1, 47.

154 Crevsy 134-48; Foster T9-80; Anthony Milton, Relipion snd Community in Pre-Civil War England.' in
Tiracke 62, 76; Amn Hughes, Religions Diversity in Revolutionary Londen,' i5id 111.

155 pichael J Braddick, 'The English Revolution and lis Legacies,’ in Tyacke 27, 38; Scoi 5, 34.

156 Ol Revolution 3, 32. For his criticism of revisionism, see ibid 9-12.15-16,17 passim.

15 past-revisionists also addressed such issues as ‘regional eultoral traditions,' David Underdown, Revel, Rioy,
and Rebellion: Popular Politics and Cultwee i England, 160316060 (CP, Oxford 1985) 206-07; contra Clark-
Revolution 45-67, 140-41; the European context of troubles, Hugh Trevor-Roper, Catholics, Anglicans and Pu-
ritars (Secker and Warburg, London 1987) vii-xii; Ann Hughes, The Conses of the Englivh Clvil War (2nd ed
Macmillan, Basingstoke 1998) 10-57; Seowr 27-33, 166-70; and problems with the other kingdoms, Weolrych-
Revelurion 189-233; Clark-Revolution 66; see Patrick 1 Corish, 'The Rising of 1641 and the Catholic Conteder-
acy, 1641-5," in TW Moody and others (eds), 4 New History of frelond (CP, Ouford 1976) 3:280-316; Petec
Daonald, An Uncounselled King: Chorles T and the Seotiish Trowbles, 1637-1641 (CUP, Cambridge 1990) 43-
77, 11971,

1€ Michael B Young, Charles I (Macmillan, Basingstoke 1997) 173,

19 lavendon's History 4:305 (10:0170).

1 Dyavid Hirme, History of Great Britain (Duncan Forbes (ed) Pelican, Harmonsworth [970) 1:580, 682-83.
181 Robbins 38, 0.

2 Thomas Carlyle (ed), The Letters and Speeches of Oliver Cromwell with Elucidations by Thomas Carfyle
{5C Lomas (ed) Methuen, London 1845 repr.1904) 1:72,
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found Cromwell sincere rather than pursuing 'selfish ambition,"®® and Gardiner concurred 1%

Modern writers continue to divide between seeing Cromwell as tyrant'® and reformer, '

The immediate influence of Locke and Sidney on constitationalism or political theory
continues to be debated. Dunn and others argued that they had very little influence on the

a7

Revolution of 1688 and for some years to come,'™ merely falling in the minority radical

wing of the Whig party,'® while Scott and others found an immediate influence of Locke on

1" 4nd on revolutionary

the Revolution,'® on Furope, English Whig writers, and Whig jurists,
America along with Sidney.'™ Yet revisionists have not fully confronted Thompson's arg-
ments, ™ or such evidence of immediate influence as the three editions of the Two Treatises

between 1689 and 1700,'™ extracts'™ in Polisical Aphorisms in 1690 (with 1709 and 1710

9 Macarday 1:115,108; Lang 76,

™ gamuel R Gardiner, (diver Cromneell (Longmans, Green, London 1901) .2, 318, 7, 66-76; Samusl B
Gardiner, Cromwell's Place {n History { Longmans, Green, Laondon 1888) 109-10, 112-16; Lang 198-200.

1% Blair Worden, Reundhead Reputations: The English Civil Wars (Allen Lane, London 2001) 218-20, 224-
35, 314-15; see Laum L Knoppers, Constriciing Cromwell (CUP, Cambridge 2000) 194-95 paseinr.

18 dyfmer 74,132-34, 145, 173; Nancy L Matthews, William Sheppard: Cromwell's Law Reformer (CUP,
Cambridge [984).

15% John Dunn, The Polltical Thouvht of Johm Locke: An Historical Acconnt of the Arpument of the "Two Trea-
tises of Government! (CUP, Cambridge 1969 5-10; Eenyon 18-15, Dickinson 72,73, 77, Asheraft 184, 572;
Fuckert 98, 102, 117.

18 tork-Revolution 111-12; Dickinson T1, 72, 76, 79, 81-82; Jonathan 1 Israel, Redieal Enfightenment 1650-
1730 (QUER, Oxford 2001) 523-24, 527,

88 &5 a manifesio for revolution, Askcrafi 9, 392; see ¥GA Pocock, "The Bignifivance of 1688: Some Reflec-
tions on Whig History,' in Robert Beddard (ed), ¥he Revolutions of 1688 (CP, Oxford 1991271, 274,

W Ceott Commorwenlth 353-54 (particularly in America and Burope); Robbins 247, 251, 279, 295, 298, 301,
304,311, 319, 341, 363 (Locke), ibid 117, 315, 359, 364-63, 376 (Sidney), Dickinson-Politics 196, Michael BT
Macaair, *"When, by Their Laboor and Indusiry, They Took Any Thing Out of the Commen Stock, It Thereby
Became Their Own"--Locke, the Constitution and the Law of Property in Early Bightesnth Century Whiy Legal
Writing,! American Society for Eighteenth Century Studies Symposium (Mar.1997) 3-6 (Sir Jeffrey Gilbert);
conirg Pocock-Whigeism 2129,

5 veation 16; Lamp 9; Thomas Jefferson to John Trumbull {15 Feb.1788), Jefferson Papers 1:4:561; Thomas
Jefferson to Thornas Mano Randolph (30 May 17903, Joyos Appleby and Terence Ball {eds), Polfticad Weitings:
Thomas Jefferson (CUP, Cambridge 1999) 261, quoted in Zuckers 19; Adams-Jefferson 2.598.

17 Martyn P Thompson, "The Reception of Locke's Two Treatises of Government 1690-1705 (1976) 24 Politi-
cil Studies 134,

17 Peter Laslelt (ed), Twe Treatises of Govermment (2nd ed CUP, Cambridge 1960 repr 1967) 121,

™ Richard Asheraft and MM Goldsmith, ‘Locke, Revolution Principles, and the Formation of Whig Idzology'
{1983} 26 Histovical Yournal 773, 774.
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revisions),'” commendation by a moderate Whig in 169017

praise by four leading 'Com-
monwealthmen' in the 1690s,'7" 'a great noise' at Oxford in 1695,'" quotation by Lord Som-
ers in 1701,'™ und refutations in 1704 and 1705."%"

Their later influence on constitutional theory is also unsettled. Williams noted rejection
of the once-undisputed domingtion of Locke's political ideas' in Hanoverian England,'® and
the republican synthesists reached the same conclusion about influence in America (Chapter
2.B), while Scott contended that '[n]o two works did more to shape the political vocabularies
and sensibilities of the eighteenth century than Sidney's Discourses and Locke's Two Trea-
fises 1% More concede that Locke was the most effective exponent of a contractarian and

natural rights theory to counter abselute monarchy theories,'™ and that Sydney offered a co-

gent parallel theory.™ Locke's primacy is debated, as some point out he was not the first to

185 146

enunciate most of the concepts,” ™ and others disagree as fo key concepts.

" [Thomas Harrison], Political Aphorisms: or, the True Maxims of Goverament (Thos. Harrison, London
1600): [Thomas Herrison], Pofitical Aphorisms: or, the True Mavims of Government (3rd ed Thos. Hawrison,
London 1691); revised as Fox Popeli, Vox Def (1709 and The Judpemers of Whole Kingdoms and Natfons
(1710Y, cited in Dickinson-Politics 196,

1" wlilliam] Altwood], The Fundamental Constitution of the English Geoverment (JD, London 1620) 101-02.

"7 [Matthew Tindall, An Essay Concerning Obedience fo the Supreme Powers (Richard Baldwin, London
1694) 50; James Tymell, [James Tyrell], Sibliotheca Politica (R Baldwin, Londan 1694) 62, 73, 81-82, 82, 88
{ciied in Dickfnzon 72, though finding references neninfluential); William Molyneux, The Case of Frelands
Being Boand ty dets of Parliament (Toseph Ray, Dublin 1698) 26-27,153; [Walter Moylel, An &seay on the
Laeedaemanian Government (np, [AGE) 38,

" Royal Commission an Historical Manuscripts, Twelfth Report: Appendis, Pare VI The Manuseripis of SH le
Flepming (HMB0, London 18907 335,

1" [Lord John Somers], Jira Poprdi Aneficani: or the Subject’s Right of Petitfoning (np, London 1701) 25,

B0 [(Charles Leslie], Cassandra {Booksellers, London 1704} 18 Ar Essay upon Govermment Wherein the Re-
publican Schemes Reviv'd by My, Lock. . . dre Fairly Consider'd and Refined (G Sawhridge, London 1705),

1 Bagil Williams, The Whie Supremacy: I714-1760 (2nd ed CH Stuart {reviser) CP, Oxford 1962) 3.

2 Junathan Scott, Algernon Sidney and the Restoration Crisis, 1677-1683 (CUP, Cambridge 1991) 210, accord
Robbine 43 (Sidney); Kenyon 51 (Siduey); Dickinson-Politics 179 (Locke);, Zuckers 187 (Locke); Oxford His-
tory 7:195 (Locke); contra English Society 45-47, 57-58, 192,

1 ket 3-26, 185-246; Tuck 168-73; Asheraft 5591; Dickinson-Politics 194; see OONB 34:216.

" Jonathan Scott, Aigernon Sidney and the Restoration Crisis, 1677-1683 (CUP, Cambridge 1991) 214-38;
Bobbins 60, Scoff 246; (QDNB 50:537: Algernon Sidney, Discewrses Concernimg Government (np, London
16987 5, 23,

%5 Marklon Peltonen, Classieal Humanism and Republicanion fn English Political Thought, 1570-1640 (CUP,
Cambridge 1995 1-2,190-270; Martin Dzelzainis, Milton's Classic Republicanism,’ in Pavid Armitage,
Armeand Wimy and Quentin Skinner {eds), Milton awd Republicanism (CUP, Cambridge 1995) 3, 8-24; Blair
Worden, ‘Republicanism, Regicide and Republic,' in Fan Gelderen 1:307; Jonathan Scott, ‘Classical Republi-
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The influence of what Robbins calls 'the Commonwealthmen,"* and others call the 're-
publican canon,™®® and of the ‘cighteenth-century Commonwealthmen' or radical Whigs,"
has been more widely accepted, and even m:felmmed by adherents to America's republican
synthesis,"™ though Robbins' approach has been 1efined by later scholars.™!

The substantiality of the Revelution of 1688 and ifs implications for constitutionalism

192 to others a mere

remain divigive 1ssues. To some scholars 1688 was a major revolution,
continuation or culmination of the 1640s," to some a restorative event,'g" and to others &
less significant event still.)¥® Neo-Whigs whose criteria include constitutionalism see a revo-

lation, from Stuart repudiation of constitational limits on royal power to written constitu-

tional limits and greater Parliamentary powers'® (though the oripinal Whig view overstated a

canism in Seventeenth-Century England and the Netherlands in 584 1:61,72-80; e g, Oceana 1; Putmey De-
bates' (20 Oct.1647), Arary Debates 53, 56, 61,

V6 Cromartie 274, 282; Dickinton 65; English Society 200, 257, 279, 280-82.
197 Robbins 1-3, 314, 372-74, 376, contra Clark 25,

' Blaiv Warden, "The Revolution of 1688-9 and the Eunglish Republican Tradition,” in Jonathan I Israsl (ad),
The Anglo-Dutch Moment: Essays on the Glorions Revolution (CP, Cambridge 1991) 241, 248-49; see Ash-
eraff 183, 190-227.

16 pobbins 3-5; accord Dickinson 89; Dickinson-Politics 177,193.

B fdenlopieal Origing 34-35, 40 123; Creation 14, 50; JGA Pocock, Politics, Language and Time: Etsays on
Bolitical Thoupht and Higtory (Methiuen, London 1972) 107-08.

¥ gvheraft 181, 212 1130, 393 n252; Englich Society 27% Zuckert 99, Clark 21-22, 25-26.

2 Pircas 474 (drastically transformed, and was intended to transform, English foreign and imperial policy,
English political economy, and the Chureh of England'); ibid 3, 8, 10, 474 parsim ('the first modem revolution'y;
Macoulay 31510 Carswell 237; Hill's Centiry 235, 254 {though lesser than the 1640s, showed' the ultimate
golidarity of the propertied class’ and brought "decisive changes in political thinking’); Schwoerer 282, 285, 201,
Asheraft ST6-77; Speck 21, 242; John 8 Mowill, The Nature of the Englivh Revolition (Longman, London 1993)
452-53 (a conservative one, bot ‘cerfainly a Revolution'); Zwckert 150; Tim Heuris, Revolution: The Great Crisis
of the British Monarchy 1685-17281 (Allen Lane, London 2006} 182-235.

¥ Qoetr 205, 5, 34 (simply a continuation of that idealogical procsss called [Bngland's] troubles?); Corinne
Weston, Stbjects and Sovereigns: The Grand Controversy over Legal Sovereignfy in Stuart England (CUP,
Carnbridgs 1981) 7 (completion of an intellectual process at work since 16427, Hutten 290; Brerddick-Sacial
Change 15 (revolution of the entire century); Woolrpch-Revohaion 795; Michael J Braddick, "The Englizh
Revolution and Its Lepacies,' in Hacke 27, 38,

19 Borie 1:57 ni; revisionists criticized in Pineus 477

195 Clark-Revolution 3-4 (not a revolution, merely a rebellion); idid 20-91 (revolution only after 1832); Eng-
Jish Society T; YR Western, Monarchy end Revolution: The English State in the 1680s (Macmillan, London
1985) 3 {a 'linle revolution'); Harris-Politiar 238; Ogford History T123; Vallonce 15-16.

¥ | iz (3 Schwoerer, The Declaration of Rights, 1689 (THUF, Baltimore 1989) 3-4; Coripne C Weston and
Janslle R Greenberg, Swbjects and Severeigns (CUP, Cambridge 1981) 7, 266; Lois G Schwoerer, "The Corona-
tion of William and #ary,’ in Lois G Schwoerer (ed), The Revofition of 1688-1689 (CUP, Cambridge 1952)
107, 127,
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rebalancing of ‘supreme power in Parliament’™®"),

saving England from James [I's move to-
ward absolutism'®® and replacing the religious idicm of 1640s debate with a constitutionalist
and natural law idiom.' Those whose criteria stress change of English law's basis to a su-
praconstitutional source such as natural law or contractarian theory™ find a very incomplete
revolufion®® and little change from &n ancient constitution coupled with an abdication argu-
ment. " If the criterion is expanding freedom of dissent, 1688 ushered in toleration of non-
parliamentary speech, press, and conscience, but not secure rights.

The Whig division into a moderate majority and radical minority, which Dickinson and
others a.:nut]imﬁ;,z‘:I3 and antecedents in Grotius and others, which Kenyon, Zuckert, and others
trace,”™ helps explain division of American Whigs in 1787-1789 and in 1798, and division of
' the Supreme Court in philosophy and in views of the Sedition Act. {(Section 2.C).

A weaker constitutionalism was generally offered by moderate W}ﬁgs,m as they gath-

ered together 'prominent’ noncontractarian theories™™ along with moderate contractarian the-

Y7 Clayton Roberts, The Growehr of Responsible Government in Stuart England (CUP, Cambridge 1266 repr
2008) 248; Clork-Revohtiosn 90-91; Ogford Historn 1225,

¥ Tonathan I Israel, '‘Generat Introduction,' in JTonathan 1 Ysrael {ed), The dnglo-Dhuich Moment: Essays on the
Glortowus Revolution and s World Ympaez (CP, Cambridge 19913 1, 4; occord, GM Trevelyan, The English
Revohifion, 1688-1689 (OUE, Oxford repr 1954) 245; YR Jones, The Revofution of 1688 in England {Weiden-
feld and Wicolson, London 1972} 331; Speck 8-1Q, 125-26, 137, 13%-41, 242; Tim Hawris, Revoluffon: The
Great Crisiy of the British Morarchy 1685-1720 (Allen Lane, London 2006) 182236, 482-85.

19 7 okerd 38, 104; Kespon 18; Dickinson G0-62, 65, Steven Pincas, "To Protect English Liberties": The Eng-
lish Nationalist Revolution of 1628-89, in Tony Claydon and Jen McBride (eds), Prorestantism and Natfonal
tdentity (CUP, Cambridge 1998) 75, 103; contra Speck 235; Tony Claydon, Williom 1T and the Godly Revol-
tion (CUIP, Cambridge 1996) 229,

M Zckert 104; Kermson 200

00 Fyckers 117 {becanze "Lockean and “"left Grotian" confractianism' did not prevaily, see Clark-
Revolution 132, 90-91 ('not resolve the issue of sovereienty in favour of the representation principle,” or estab-
lish ‘parliamentary supremacy’).

M2 Dfekinson 30-31; Kenpon 9, though the Commons resolution referred 1o ‘breaking the Original Contract,’ ilid
10 Orgfard Hisrory 7122; EAD 6123, ’

23 Nekinvon 79, 57, 68,126-28; Keavan 1-3; Clark-Revoligion 111-12; Blair Worden, "The Revolution of 1685-
9 and the English Republican Tradition,' in Jonathan I Jsrael (ed), The dnglo-Dufeh Moment: Exsays on the Flo-
rions Revolution (CP, Cambridge 1991) 241, 241; Zuwckers 117.

X4 Turk 58; Kenyon 31; Zuckert 119.

3 Digtinguished from. radical Whigs in Dickinson 79, 57, 68,126-28; Kemyon 1-2;, Clovk-Revolurion 111-12;
Blair Worden, 'The Revolution of 1688-% and the English Eepublican Tradition,' in Jonathan [ Israel (ed), The
Anglo-Dastch Moment: Essepw on the Glovious Revolution (CP, Cambridge 1991) 241, 241; Zuckerz 117,

W6 Ppekinson 65, 132-40; accord English Society 56, 55, 57, Znekert 105,
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ory,2” and moderate natural law thinking.*® They said little more about individual rights or
the role of government in protecting them, except fo extol nonspecific ‘rights to life, liberty
and prupﬂrty,'m and to emphasize limits on the King by parliam&ﬁtarjr power, restricting re-
sistance 10 egregions tyranny.m Thase who trace this strand of Whig thinking primarily fo
Grotius, whe 'dominated seventeenth century Whiggism,®!" and his De Jure Belli ac Pacis,”™
note that Grotius taught-a natural law shorn of revolutionary imp]icatiuns,m an original state
of nature and social coniract without possibility of retmm and replication,”* and an fusory
right of resistance with almost no place for revolution” Grotian theory denied that ‘sover-
eignty always resides in the panplc,m's rejected natural rights thc-:}r}',m placed litfle focus on
individual rights or government securing them,”" and viewed those rights as alienable and
typically transferred to kings.*™

In contrast”> g stronger constitutionalism was propounded by radical Whigs and particu-

larly by Locke. His Two Treatises offered a natural law pregnant with revolutionary implica-

7 Fuckerr 105, 106-13; Kenyon 7-8; Dickinson 61; Harro Hopfl and Martyn P Thompson, "The History of Con-
tract as Motif in Political Thought' (1979) 84 American Historical Reviesw 919, 937-41 (taxonomy of contrac-
tarianisms).

28 Fuvkerr 104; Ashoraft 210,

29 Pyckerr 105-06; Dickinson 58.

A0 Dickinson 58, 80; Clark 291; see Dickinson-FPolitics 170,

2 Tock 38; aecord Kenyon 31, Zuckert 119,

2 Hugo Grotivg, The Law of War and Peace (pew ed Johan Bleu, Amsterdam 1646); Zickery 111,119,

M Fuckery 117, 119-20, 139-41; see Twck 68, 73-74; Richard Tuck, 'The "Modem" Theory of Natural Law,” in
Anthony Papden (ed), The Langwages of Politicol Theory in Egrb-Modern Ewrope (CUP, Cambridze 1987)
99, 112-13; Kond Haakonssen, Natural Law and Moral Philosophy: From Grotius to the Scottish Enlighten-
mrarit (CUP, Candbridpe 1996} 26-30; Grofius Prolegomena §139-40, Bk 1¢1.9-14, 12,

2 Forekers 1200 Tuck 77, 68. Hooker and others similarly taught a nonLockean social contract. Dickison 73.

3 Frek TR-79, 63, 65; Puckerr 115, 123, Hoakenssen-Grotius 2:344; Scott-Commonwealth  110-11; Groffus
Bklct2.1,4.6.1,45-11 (shdicating, alienating kingdom, openly enemy of people), 4.13,4.15.1, 4121,
3.8.1,3.16.1; off Dvickinsorn 131 {Blackstone).

218 g okery 111; John W Fipgis, Studies of Politicol Thonght from Gerson to Grofins (2nd ed CUP, Cambridge
1916 repr 19567 1§5; Tuck 78; Grotius Bk [ ¢3.8.1; see fhid Bk T ¢3.8.14.

207 gackerr 141; Tuck 67,74-75; David Kennedy, Primitive Legal Scholarship' (1986) 27 Harvard Internationel
Law Journal 1, 87-8%; Hookanssen-Grotivs 2:342; Groting Bk 163 8.1, ¢3.8.4, 4. 7.7 (spesch), see ¢3.16.1.

28 ook 76, 79, 3; Zuckert 123: Hagkonssen-Grotius 2:344, 352-55; Groius Bk 1¢3.8.3-4, ¢3.16.1.
2 Torok T80, 66, 71, T7-78; Zucker? 111; Hagkonssen-Groting 2:343; Grofins Bk T ¢]1.2.8, 383, 0426,
B Frokers 123-24; Dickinsan 57,
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tions,”? a state of natore that was reentered whenéver government was dissolved by tyranny or
other governmental violation of laws ™ and a broad right of resistance and revolution®* Sov-
ereignty remained in the people, as did natural rights,”* and 'the design of all human laws is to
secure those antecedent and natural rights,”** which could not be alienated and were not sur-
rendered in the social contract™® Locke and many radical Whigs saw 1688 as a time when
Parliament 'let slip an opportanity’ to 'set up a constitution that may be Jong lasting for the secu-

ity of civil rights and the liberty and property of all the subjects.*’

E The American Colonies and Freedoms of Speech and Press in the Seventeenth Cen-
tury.

English dissent was not only mitrored, but magnified, in the American colonies. Causes in-
cluded distance and de facto freedom from London government,™* weakness of colonial gov-
ernment,”” the much Iarger perceniage of religious dissent,*™ the corresponding reduced influ-
ence of the Church of England, and little obstruction fo 'Commeonwealthmen' and radical Whig
thought. A breakthrough in expanding freedom to all thought occurred in the founding agree-
ment of Rhode Island in 1637, which stated that the colony's powers reached 'only. . . civill

things,’m though subsequent documents used only 'liberty of conscience' laucngua.gr::.T‘"2

B Zuckert 216-28; Dickinson 61-62, 65; Asheraft 190; Locke 24134 poassim.,
B2 sshoraft 193-96, 560, 563; Kenyon 57-58; Locke 200149, 212-17, 219, 22Q, 221, 224-28, 243,

B dsheraf 315, Robbins 3,40 {Sidney), 70 (radical Whigs, Tyrrell), 76 (Svmers), 183 (Hutcheson); Ken-
yon 52, 46, 57, 156; Dickinson 62, 65, 66, 67, 70, 77, Englivh Socfety 219, 239; Dickinson-Pofitics 171 (radical
Whigs and Locke); Yocke 2231, 233; [Matthew Tindal], 'Of Obedience to the Supreme Powers,' in [Matthew
Tindal|, Feur Esconrses (np, London 1709 L,

% gcheraft 5TT; Robbins 16; Dickinson 65, 66, 67; Dickfnson-Folifics 192, 193; Locke 2:4714%, 119, 243,
B3 dsheraft 190; Locke 22119; accord ibid 192
2% dsherapt 397-98; Dickinson 58; Locke 220123, 24, 209, 220, 222 passim.

2 John Locke to Edwand Clarke (29 Jan.-3 Feb.1689), ES DeBeer, The Correspondence of Jokm Locke (CP,
Oicford 19763 3:543-46, quoted in Asherarfi 592,

B Ieotogical Origins 204; Transatlantic 1,2, 4.
2% Peripheries 79-150; [declogical Origins 203.

0 Bawin § Gaustad, New Historiced Atlas of Religion in America (OUP, Oxford 2001) 7, 8, 39%; William G
McLoughlin, New England Dissens, 1630-1833 (HUP, Cambridge 1971} 2:833-534, 1:329-417, 1:420-76;
Clark 205, 208, 209-10, 212, 268

2! Thonras W Bicknell, History of the State of Rhode Isiand (AHS, New York 1920) 1:196.
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The press barely existed in America before the eighteenth c:l.entu.lry, starting with a first
printing press in Massachusetts in 1634 and the colonies' second press in the same shop in
1660;> the only newspaper of the century died after the fist issue in 1690.2* Licensing
came in Massachusetts the same year as England's Licensing Act of 1662, and in royal in-
structions in 1683,2% but was rarely enforced and died with a last abortive effort in 172356
Hence, freedom of press had only slight American discussion until seditious libel threats and
prosecutions of the eighteenth century brought an outery (Chapters 2.8 and 3.C).

Freedom of speech received its first legal protection in the English-speaking world in
Massachusetts in 1641, as the "Body of Liberties’ provided that 'every man' had 'libertie o
come to any publique court, councel, or towne meeting, and either by speech or writeing to
move any lawfull, seasonable, and materiall question,™ anticipating the radical army pro-
posals of 1647. However, with no newspapers and speech mostly by petiﬁanm to distant
government, the concept of freedom of speech took longer than freedom of press to become a
popular demand, stimulated by threats against prerevohrtionary expression (Chapter 2.B).

As in England, in America freedoms of press and speech were practiced, but not secured.
However, demands for security grew throughout the eighteenth century (Chapter 2), as did

criticism and rejection of seditious libel as 4 threat to those freedoms {Chapter 3).

B2 plantation Apreement (27 Aug.-6 Sept.1640), Federal-State Constitutions 6:3203, 3206; Determinations of
General Court of Election (16-19 Mar.1641), ibid 6:3207, 3208; Charter 111, 2 (8 July 1663), ibid 6.3211,3212.

B prage Ay 22-273, 42,

B Prase Mass. 68-69; Tyranny 29,

T3 1hid 41-42; Prefnde 61; Roval fnstructions 2:495 (No.719).
B fhid 98-102; Frinters 97-10.

27 vThe Rody of Liberties of the Massachusetts Collonie in New Bugland' §12 (10 Dec.1641), Collections af the
AMassachusetts Historieal Sociaty (3rd ser) 8:216, 218, It was less charitable toward blasphemy, sec.94(3), fbid
§:232, which the courts regularly prosecuted along with profane swearing and womens' preaching. Jane Kamen-
sky, Goversting the Fongue: The FPolitics of Speech in Early New Englond (OUP, Oxford 1997} 7, 74-93. The
provision was continued in the Laws and Liberties of Massachusetts (1648). Thomas G Bames {ed), The Lews
and Liberties of Marsachusetts: Reprivted from the Copy of the 1648 Edition (Legal Classics Library, Birming-
ham 19827} 35,

28 pdmund 5§ Morgan, frventing the People: The Rive of Papular Sovercignty in England and America (Moiton,
MNew York 1988) 227, 220-30; Enrpire 59,
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CHAPTER 2

THE RIGHT TO DISSENT,
AND FREEDOMS OF SPEECH AND PRESS,
IN THE EIGHTEENTH CENTURY

Nothing but opinions circulated throngh the medinum of a paper, pro-
duced the Amerfcan struggle for liberty.... Had those illustrious
worthies who maintained our cause been intimidated from publishing
their senfiments under. .. prosecutions as a libeller, there is no doubt
we should have sunk fo the lowest class of slaves,

—Philadelphia Newspaper (1782)
The tortuons expansion of rights of dissent in the seventeenth century continued in the eight-
eenth century, as toleration of dissenting press and speech grew in England and was dis-
cugsed in America, and particularly as the American Revolution prompted new state declara-

tions of rights and as the ratificafion. of the Constitution prompted the federal Bill of Rights.

A The Developing Freedoms of Press and Speech in Eighteenth Century England
Hoppit notes that in England "[f]reedom of speech, of worship, and of the press were all cele-
brated as never before,” Dickinson finds general agreement on fieedom of press, 'liberty of
conscience, [and] freedom of expressinn,’3 and Voltaire believed that '[iberty has...been estab-
lished' in England®-but was that all trus? Scme dissent indeed had come to be tolerated” but,
outside of freedom of petition and parliamentary speech, was not secured as a right.

1  Calls for Freedom of Press

Within. weeks of the lapse of the Licensing Act in 1695, England's single official news-

! Junius Wilkes, 'For the Chronicle of Freedom' Independent Gazetieer (Philadelphia 3 Nov.1782) 2.
% Oxford History T:6.
3 Dickinson-Politics 5, 169; ibid 192 (Whigs).

4 Yfoltaire, "On Parliament” in Voltaire, Letfers o Angland (Leonard Tancock frans Pepguin Books, Harmond-
sworth 19804 44, 45; accord Oxford History T:7 (misquoting).

* Oxford History T-9, 8:289.
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paper was joined by many alternatives in Lendon® and in the provinces,” and its haokshnps;
brimmed with books, painphlets, and other works.? Periodicals soon arose and multiplied.g
Yet mumerous calls for freedom of the press were heard over the next century. While initial
ones may be atiributable to efforts to reinstitute licensing during 1695-1705, when there were
thirteen parliamentary efforts for reinstatement,'’ and to Tory attempts to introduce censorship
under cover of a copyright bill'! as well as to tax printed items from 1705-1714," eries for
freedom of press after 1714 cannot be so explained. Instead, they are best explained as alarm
about the lack of legal security for the press, and the threat of prosecution for seditious libel.
The Whigs parried taxes on newspapers and pamphlets by sponsoring newspapers and
writers, which the Tories matched," lending some institutional protection to the press.”* These
parties, both Whig-Tory and Country-Cout,'”” owed their emergence and existence in part to
ability to print and speak in defense or opposition to the administration’s principles and meas-

ures'® (though some have argued that ideclogy merely masked pursuit of pr:-wcr,” which, others

& Macanlay 5:2540-42; geeord Michael Harris, 'Longdon Hewspapers,' in CHB 5:413, 417-15; RB Walker, "The
Mewspaper Press in the Reign of William IIT' (1974} 17 Historical Journal 621, 6899-701.

? CY Fexdinand, 'Mewspapers and the Sale of Books in the Provinces,' in CFH5 5:434, 437, Oxford His-
tory T 178, Brewer-FParty 142-43,

£ Onfiwrd History 729, 11, 178, $:20-99, thaugh the claim of an ‘explosion of. . . books)' fbid 7:178, does not
mateh the actual stable level for 1695-1700, CHE 4:784, and for 1703-1743, Michael F Suarez, 'Towerds a Bib-
lipmetric Analysis of the Surviving Record, 1701-1800." in CHA 5:39, 41, Accord Dickinson-Polities 7, 203,
206, Brewer-Larty 138,

? James Tierney, "Periodicals and the Trade, 1695-1780,' in CHR 5:47%; Oxford History 7:443-45,

0 atendar-Willicm 9:80 (2-11 Feb.1698), 9:151 {17-18 Mar.1698); Deaziey 2, 7-29; Lanrence Hanson, Gov-
erament and the Press, 1685- 1763 (OUP, London 1936 cepr 19677 8-10.

I Degziey 33-36; Kemp 4:178; Tolian Hoppit (ed), Fafled Legisiation, 1860-1808: Extracted from the Conmmons
and Lowds Journals (Hambledon, London 1997) 258,

 Mark Rose, 'Copyright, Authors and Censorship, in CHE 5:118, 129; Act for Laying Several Duties upon All
Sope and Paper. . . and upon Certain Printed Papers (1711), 10 Anne c19 [sometimes listed ¢18]; Kemp 4:200.

1 Dickingon-Folitics 204; Black 140, 146-51; Oxford History 8:47,

M Gordon § Adam "The Press and Ifs Liberty: Myth and Ideology in Bighteenth-Century Politics® (FhiD thesis,
Cueen's University-IKingston 1978) 4-3, 13-16.

5 Dickinson 122-23, 2-4, 6-7, 57-90 (Whigs), 13-56 {Tories), 163-92 (Country), 121-62 (Court); Ideological
Criging 45-52; Creation 14-15; Reed Browning, Politicel and Constitntional Ideas of the Court Whigs (LSUF,
Baton Reups 1982) 175-209; David Hume, "Of the Parties of Great Britain' (1742}, Essayps Moral, Political and
Literary (OUD, Oxford 1963) 63, 63-64.

¥ Dickinzon 122-23, 169, 6-7, Dickinson-Polfitics 2-3; Kenyon 35-109; Brewer-Party 30, 39-40, 267-62,
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ﬂhallfmgedm). Radical Whig thought poured forth along with religicus and other radicalism. 19
Advacates of freedom of press,” after beginning the century opposing Licensing® as Par-
liament debated it, generally called for something more than an unlicensed press: "we ought to
have some clear and explicit declaration in favour of the liberty of the press,’ because even mn
1742 it was "very precarious.”? Many books and tracts found it necessary to argue against re-
straining the press, because 'the liberty of the press is the preat bulwack of the British liber-

2% the means of truth prevailing

1::1~t:s,'23 a 'check upon vice, corruption, and misgovernment,
against error,” and the way fo advance knowledee® Some condemned the law of seditious

libel--proseention 'by suspicion only of 4 book or paper being libellous'--as being inconsistent

17 8ir Lewis Namier, The Strucfure of Palitics at the Accession of George 11 (2nd &d Macmillan, London 1973)
156-57, 171-72.

¥ Herbert Butterfield, George I and the Historians {Collins, London 1957} 191-269, esp. 219-20; WA Speck,
Tory and Whiz: The Struggle in the Constiivencies, 1701-7715 (Macmillan, London 1570) 111-14; Linda Cal-
ley, tn Deflance of Oligarchy: The Tory Party, 1714-60 (CUP, Cambridpe 1982) 250-91, [77-262; Frank
O'Gorman, The Rive of Party in Enpland: The Rockingham Whigs, 1760-82 (Allen & Unwin, London [975)
476, 472.

¥ Robbing 152-368; English Society 277-348.

® In view of this outpouring of public suppert, an otherwise insightful article is mistaken that ‘the idea of free-
dom of the press was not publicly espoused even by radical Whigs ' Hamburger 745 201,

2 [Daniel Defoel, 4 Essay on the Regwlation of the Press (np, London 1704) 3-4; A Letrer to a Member of
Parliament, Shewing that a Restraint on the Press Is. . . Dangerous to the Liberties of the Nation,' A Coliection
of State Tracts {np, London 1706) 2:614; [Daniel Defos], The Representation Examined: Being Remarks o the
Stere of Religion in England (A Baldwin, London 1711) 11; see The Thonghis of @ Tory Author Concerning the
FPress (4 Baldwin, Londen 1712) 7, 12,

* The independant Briton: Or, Free Thoughts. . . as fo Securing the Liberty af the Press (T Cooper, London
17421 12, V4; accord A Leiter to the Reverend Dr. Zachary Pearce (W Cooper, London 1743) {zubtitled "Observa-
tions as to the Danger of the Press, and the Mecessity of Preserving its Freedom'); [Horace Walpole], 4 Letier fo
the Whigs (M Cooper, London 1747} 7.

% Bugtace Budgell, 4 Letter to Every Person in Great-Britain {up, [London] 1733) 1; aecord A Short Vindication
of the Ld Archbishop of Canterbury () Roberts, London 1719) 6, The True Brifon (3 June 1723) 7; [Robest Lind-
sy, A Third Lester from tothe _ {[Dublin 1725]) 2; Caleb D'Anvers, The Croftsmeon (R Francklin, Lon-
don 17313 3:229 (no. 11728 Sept.1728); Bustace Budgell, The Second Part af Liberty and Property: A Pamphiet
{W Mears, Landon 1732} 2; 'The Grest Importance of the Liberty of the Press” London Magazine (T Astley,
London 17383 10; A Collection of Letters Publish'd in Old England: or, the Constinutional Jowrnal (W Webb,
London 1742) 59; The Livery-Man. or, Plain Thoughts on Publick Affaies (np 1740) 22,

* Charles D'Avenant [Davensnt], Essays spon Peace af Home, and War Abroad (JTames Knapton, London
1704} 47; accord Xenophon, Hiera: Or the Condition of @ Tyramt (3rd ed Berard Lintott, London 1713) iv.

Y the Old Whig: or, the Consistent Protestant (W Wilking, London 1739} 220, 222, 223-25; accord An Answer
ta the Defence of the Dissertation or Enguiry Concerning the Gospel Avcording to 5. Marthew (R Knaplock, Lon-
don 1733).

'Ta the Gentlemen, Merchants, Freeholders, and Others' (21 Jan.1738), Commonsense. or, the Englishman's
Jouramed (7 Purser, London 1738) 34%: [Thomas Hayter), An Essay on the Liberfy of the Press (1 Raymond, Lon-
don 1755) 5,
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with Tiberty of the press, which meant that 'no man can be safe who publishes a book.”” Wor-
ried support for freedom of press also appeared in brief passages of bocks or pamphlets on
other subjects,”® in coffechouse debates,”” and in newspapers and periodicals joining the chorus
that 'fiberty of the press' was the onty remaining bubwark of the liberties of the people.™

The most avid champions of freedom of press without restraints were the radical
Whigs.”! such as Matthew Tindal and John Toland,* who as early as 1702 were described by
Charles Davenant as differing from ‘Modern Whigs' on that and other issues.™ Tindal fre-
quently expressed concern over the safety of freedom. of press, which he saw as necessary to
ifreedom either civil or ecclesiastical.® Cato's Letters in 1721-1722 agreed it was 'liberty of
writing. . ,.which secures all other liberties, and preferred that 'many libels should escape,
than the liberty of the press should be infringed.”® The 'principles of a real Whig' in the

17305 and 1740s included belief 'that the freedom of the press is the bulwark of religious and

T [Baron George Lyttleton), Considerations upon the Fresent State of O Affoirs (2nd ed T Cooper, London
1739) 34, 35, gecord 'The Great Importance of the Liberty of the Press, London Mugazine (T Astley, London
1738) 10; [Hugh Hume, Earl of Marchmont), 4 Serfons Exhortation to the Electors (T Coeper, Landon 1740)
16; The Independant Briton: Or, Free Thoughts. . as to Securing the Liberty of the Press {1 Cooper, London
17423 12, 13, 15, 17; Gentleman of the Middle-Temple, 4 Crifical Review of the Liberties of Britirh Subjecrs (R
Watlking, London 1750) 113,

2 The History of the Treaty of Utrecht (np, London 1712} 302; [Yohn Oldmixon), The Secret Hisiory of Burope
fop, Londen 17123 49; [John Arbuthoot], 4r fivitation to Pegce (Lawrence, London 1713) 19; William Gold-
win, God's Judgments on a Sinfil People (Joseph Penn, Bristol 1722) §i; George Stephens, National Righteous-
ness, the Foundation of Public Prosperfty (T Cox, London 1728) 21; An Epistle to Eustace Budgell (John
Hughs, London 1734) 13; The tndependant Briton; Or, Free Thonghts. . as fo Secuving the Liberty of the Press
(T Cooper, London 1742) 50-51.

29 Arguments Relating to @ Restraint upon the Press (R and J Bonwicke, London 17123 3, thourh the writer ad-
vocated restraints, 23; accord Brewer-Pariv 148-49,

N Harris-Newspapers 134 (Champion), eg., 'To the Gentlemen, Meychanis, Freeholders, and Others' (21
1an.1738), Commaonsense: or, the Englishman’s Jowrnal (Y Purser, London 1738) 345

N Robbins 373; Dickinson-Polities 194,
2 John Toland, Proposal for Regulating ye Newspapers' (1717), Kemp 4:203, 203.

3 [Charles Davenant], Tom Double Refurr'd Out of the Country or, the True Pleture of o Modern Whig (2nd ed
np, London 1702) 92-93, 95-06,

* Matihew Tindal], Reasons against Restraining the Press (np, Londen 1704} 14, gceord [Matthew Tindal], 4
Second Defence of the Rights of the Christian Church (op, London 1708) 23; [Matthew Tindal], 'A Discourse
for the Liberty of the Press' (1698), in [Manthew Tindal], Four Discourses (np, London 1709) iv, 292, 295,

3 Cate's Letters 2:712, 713-14 (no.100) (27 Oct.1722), 1:228, 233 (n0.32) (10 June 1721); accord fbid 1:12
(Preface); [Jotn Trenchard and Thomas Gorden), The Independent Whig (I Peele, London 1721) 76.
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civil liberty.*® Though radical Whigs were only the minority of one party,>’ with questioned
influence in England,”® their influence was great on America's revolutionary generation.™
These are significant evidence®® of a widely held belief during 1695-1740 that the press
was restrained rather than free, that freedom of press was fufure rather than present. The
nunibers only grew in the next half-century, as such essayists as "Junius,' popular and oft-
reprinted,*! stressed that ‘the libetty of the press is the pafladium of all your rights .. .. 2
Freedom of the press grew in practice, though nu;u in Bnglizh legal protection, over the
eighteenth cenfury. '[Press intervention in politics was extremely vigorous.™ Caio's Letters
found unparalleled demand.** Radical Whigs freely reprinted the republican writings of the
English Revolution that originally had to be published anonymously in Holland, and freely
disseminated those reprints to American and European libraries and leaders,” particularly

‘that extraordinary one-man propaganda maching' Thomas Hollis and later the Society for

Constitutional Information.® Whigs frequently published in support of America's claims be-

3 $illiam Talbot to Sir John Dutton (1734), James Dallavway (ed), fetters of the Late Thomas Rundfe, LL.D.
(R Raikes, Gloucester 17859) 2:241, 243, quoted in Rebbins 277 & uld; aocerd Cata's Lerrers 22717, 721
(no.101) (3 Nov.1722); dn Essay on Civil Government in Two Parts (R Willock, London 1743) 137-38, 35d4-56;
aecord Avheraft 212 & nl129 (Lawrence).

I Robbins 313, 377, Dickinton 103, accord Dickinson 198; ihid 198-99 (Priestley); Dickinson-Politiey 192;
¢.g., [Yames Burghl, Britain's Remembrancer; or, The Danger Not Over (np, London 1746) 22.

3% Ewplish Society 120; lan B Christie, Stress and Stability b Late Eighteenth-Centuvy Briloin: Reflections on
the Aritish Avoidance of Revolution (CP, Oxford 1984} 170-52, 183-214; Fallance 14,

* Robbing 1-3, 314, 376.

# Marie Peters, 'Wistorfans and the Eighteenth Century English Press' (1988} 34 Australian Jowrnal of Politics
and Hastory 37.

M harius xv-rvi; aceord Brewer-Party 154-55.
2 hmtus 10; aceord ibid 8-9, 13-20, 23-24, 303, 308-10.
# Harris-Presy 7 (hefore 1746); ibid 9, aceord Harris-FPolitics 168 (garly 1700s).

H Fuckert 297; Cato's Letters 2:051 (no.138) (27 July 1723}, gccord Marews Wood, 'Radical Publishing,' in
CHA 5:834,

¥ Pamphiers-Revolution 32; WH Bond, Thomas Hollis of Lincoln's Imi: A Whig and His Books (CUP, Cam-
bridpe 1990) xv, 29; gecord Georpe B Hill fed), Boswell's Life of Johrson (CP, Oxford 1934-64) 4:97 (Hollis);
Prospectus of Society for Constitutional Information (1780), EAL 10:220.

* Jdeological Origing 40, accord Robbiny 258, 260-6], 317, 367,
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fore and during its Revolution,” and newspaper columns debated the American question.**

However, the English press remained under the shadow of possible prosecution, or at
least arrest, for seditions libel, as the case of John Wilkes and the search for Tunius' show.,
The press was merely tolerated, not free, as something permitted, not of right®  Tts liberty
was, as Blackstone described it, only freedom from ‘previous restraints upon publications,
and not freedom from censure for criminal matter when published.*”

2 Seditious Libel as a Restraint on Freedoms of Press and Speech

That threat of sedifious libel prosecution was a fact of English life throughout the eight-
eenth century.” Following the example of William I1I, Anne, the month of her accession,
issued a proclamation prohibiting seditious libel. > and called for legislation against 'false and
scandalous libels,™ seeking to punish ‘unprecedented’ 'volume of Whig polemic against the
government™ Parliament censured particular boeks in 1704, 1705, 1710, and 1720, and
roval proclamations sought out authors of otheis in 1700, 1704, 1705 and 1714% The nu-

merous sediticus libel prosecutions are described in the next chapter.

I pobbins 328,334, 340, 355-36, 357-59, citing Richard Price, Obsarvations on the Nature of Civil Liberty, the
Principles of Goverrment, and the Justice and Policy of the War with America (20d ed T Cadell, London 1776)
1:32; Joseph Priestley, The Present State af Liberty (Johnson and Payne, London 1769); [Obadish Hulme], A
Historical Essay on the English Constitution (Edward and Charles Dilly, London 1771); Burgh 2:274-81,261-
302, 302-40; accord Burke's Writings 3:258,277; Brewer-Party 154; Dickirmon-Polfties 225,

J’“Eg., EHD 10:7533-61 (1766), 10:761-63 (1775).
¥ Harris-Nevwspapers 152,
3 Blackstone’s Commentaries 4:151 {emphasis in original).

N Eg, State Trials 15:715 (1712); ibid 15:1323 (1719); thid 17:626 (1731); ibidf 18:1203 (1752); accord Ox-
ford History 7:18) (Defoe 1703);, Case of Robert Clare, Printer (1703-06), Kemp 4118, see Stare Iri-
afs 12:1207 {1689-00).

2y the Queen, Proclamation, for Restraining the Spreading of False News, and Printing and Publishing of
Tireligions and Seditious Papers and Libels' (26 Mar [702), Kenp 4:107; Tudor-Sivari Proclamations 1:514. It
was reissued a year later. fbid 1.518 (25 Feb.1703).

* Kemp 4:194 (JTan, 1712).
3 Kenyon 158, accord English Society 15; Michael Harris, Tondon Newspapers,' in CHA 5:413, 420-22.
3 Calendar-dnne 4: 10.945; English Society 285.

3 odendar-Williom 10:364 (11 Mac 1700%; Cadendar—Asmne 3: 00,1023 (1704); Proclamation’ ['The Memorial
of the Church of England'] (no.4399)(20 Dec.1703), Tudor-Stwart Proclamations 1:523, 'Proclamation, for Dis-
covering the Author of & False, Malicions, and Factious Libel, Intituled, The Public Spirit of the Whigg
{00 453815 Mar. I'714), ibid 1:536,
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The most contentions prosecution for seditious libel*” before 1763 was directed at Dr.
Henry Sacheverell's sermon in St. Paul's Cathedral in 1709, on the ammiversary of William
IM's landing. Sacheverell 'preachled] fire and brimstone Toryism' and, in demanding civil
obedience and condemning resistance any time and anywhere,” implied 'that the Revolution
had involved resistance, and was therefore mng,'ﬁg which further implied that William and
his successors were usurpers.” The charges were that he acted 'to create jealousies and divi-
sions among her Majesty's subjects, and to incite them to sedition and rebellic AL At the
parliamentary trial in 1710, Sacheverell backed down from his apparent position on the
Rﬂ?ﬂIuﬁDﬂ,ﬂ but the Whigs did so as well by 'modifying the general right of resistance al-
most out of existence'™ and avoiding any discussion of natural rights.® The Whigs snatched
defeat from the jaws of victory, throwing themselves as well as Sacheverell out of office.®

The tool of choice, after numerous prosecutions early in the -;:entury, was intimidatien by
1168

arrest.”” Seditious libel served as 'the most important legal instrument of press contro

The law of seditious libel drew growing criticism doring the eighteenth century. The 'tm-

v rticles of Impeachment against Henry Sacheverell' (1710), EHE §:203, 206-07; Trial of Henry Sacheverell
(17103 State Trials 15:1,2 (HL) (his books were 'scandalous and seditions libels'); aeeord Geoffrey Holmes,
The Trial of Doctor Sacheverell (Eyre Methuen, London 1973) 81, 93-100, 101, 154; Mark Rose, 'Copyright,
Aunthors and Cengorship,' in CHH 5:118, 1248,

* Oxford History 7:46.

* Kervor 120; Hemry Sacheverell, The Parils of Faise Brevhren, Both in Church end State (H King, London
1709},

“ Robbins 77.

8 Kenvon 2; Robbins 77; EHD §:206-07

8 Geoffray Holmes, Fhe Trial of Doctor Sachevera!! (Eyre Methuen, London 1973); Kenpon 128-45.
5 Diekinson 49-50.

“ Kemvorn 138-39, 141-42; geeord Dickinson 18, 79; contra Robbins Bl

5 Robbins 82, The trial before the Lords i reconstructed in Clyve Jones, 'Debates in the House of Lords on
"The Church in Danger”, 1705, and on D Sacheverell's Impeachment, 1710° (19763 19 Historical Joumal
759, 762-71.

% Kenpon 132, 145; Geoffrey Holmes, 'The Sacheverell Riots," in Paul Slack (ed), Rebellfion, Popular Protest
wnd the Social Order in Eardy Modern England (CUP, Cambridge [984) 232; Fudor-Stuart Proclaprs.
fions 1:531,

57 Black 135-88, esp 136-37; Harris-Newspapers 134-54, esp141-46; g, A Collection of Political and Hu-
mtorons Lefters, Paems, and Articles of News {J Clark, London 1748) (titls page noting printer's amsst),

® Mark Rose, "Copyright, Authors and Censorship,' in CHE 3:118, 128; accord Deazley 5-6.
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mensely popular’ essajrists,ﬁg Cato's Letters, found it ireconcilable with freedom of gpeech:

This secret was so well known to the court of King Charles [ that his wicked minis-
try procured a proclamation to forbid the people to talk of Parliaments, which those
traitors had laid aside. To assext the undoubted right of the subject, and defend his
Majesty's legal prerogative, was called disaffection, and punished as sedition. . . .

The administration of government is nothing else, but the attendance of the trus-
tees of the people upon the inferest and affairs of the people. And as it is the part
and business of the people, for whose sake alone all publick matters are, or ought to
be, transacted, to see whether they be well or ill transacted; so it is the Interest, and
onght to be the ambition, of all honest magistrates, to have their deeds openly exam-

ined, and publickly scanned: Only the wicked governers of men dread what is said
of them. , ,. ™

Letters 100 and 101 further discussed the danger and inefficacy of seditious libel, though

Trenchard and Gordon™ genuflected toward aneed to punish libel against government, "
Others criticized seditious libel restraints as inconsistent with freedﬂms of press and

speech as the century drew on.” By 1769, a wide range of Whigs arpued, us Burke did, that

"™ swith various objections K

'the law of libels leaves not the shadow of the liberty of the press,

Their criticism had no effect on the judiciary, whose almost unanimous view was that sedi-
tious libels posed mortal danger to government and mmust be eriminally punished. Lord Chief
Tustice Raymond added a parallel theme in 1731, charging the jury that 'the liberty of the press

is only a legal Iiberty, such as the law allows, not a 'liberty to print what he pleascs.'?ﬁ

% Prinfers 15, 29; accord Prelude 96 134; Open Press 35, 44-47; Zuckert xix, 289-219.

" Cato’s Lefters 1:110-11 {no.15) {4 Feh, 1720).

T ODNE 22:960, 55307,

2 Cata’r Letters 2:712, T13-16 (no 100 {27 Qet 17220, 2:717, 718-22 {no [01) (3 Nov.1722)

P Chapter 3.B; [Baron George Lyttleton], Considerations upon the Present State of Orr Affairs (Ind ed T Coo-
per, Londan 1739) 34-35; [Hugh Home, Earl of Marchmont], 4 Serfous Exkortation to the Electors (T Cooper,
London 1740% 16; Fhe E— of C——£—d's Speech in the H--se of L--ds, against the Bill for Licensing Al Dra-
matic Perforsances (p, Dublin 1738) 13; see [Lord Bolingbroke], The Doctrine of Demendo’s Discruss’d, or
the Liberry of the Press Mainiain'd (up, London 1731) 16, 11 (forced constructions upon every pa-
per. . . support unreasonable prosecutions,’ and will 'destroy the liberty of the press’).

™ Edmund Burke, 'Spesch on Wilkes's Privilege' (23 lan. 1769}, Burke's Wrizings 2:100, 101

™ unius 16-17 &n (Junius' preface); Bureh 3:246-66; Joseph Priestley, Awn Essav on the First Principles of
Govermment: and on the Nature of Political, Civil, and Religions Liberty (James Williams, Dublin 1768) 173-
74.

M frigl of Mr. Rickard Fronckfin (1731) State Trigls 17:625, 671, 628 (KB); The Crafisman (London 2
Jan 1731y ne235, EFD 10:248.
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The cause ¢élébre for freedoms of press and speech was the prosecution of John Wilkes
for seditious libel during 1763-1769, kept alive by his expulsions from and reelections to Par-
liament,” followed by the prosecutions of publishers of Tunius' essays for seditious libel in
1770. These and other cases are discussed in Cﬁapter 3.

3 Nascent Calls for Freedom of Speech

Freedom of speech inside Parliament had fared better in the Bill of Rights than freedom
of pre&sjﬂ and freedom of speech outside Parliament, except in p-;at:'rtiﬂns, was unprofected.

Pleas for freedom of speech came particularly from the Whigs. John Tutchin, two years
after his seditious libel trial, wrote that 'here we dare speak and write the truth, this is an es-
sential part of our freedom,' whereas France's lack of that freedom evinced '‘vassalage.” A
1742 publication, similarly using 'freedom in speech’ synonymously with freedom 'of the
press,' affirmed that to be part of the 'right to liberty.®™ An essay in Commonsense in 1738
extalled 'freedom of inquiry' and 'free discussion of all subjects, unrestrained but by equitable
laws, which constitutes the very essence of owr civil liberty.®! Horace Walpole wrote that
'[[]iberty of speech and liberty of writing are the two instruments by which Englishmen call
on one another to defend their common rights.'sz Country Whigs, at odds with Court Whigs
and Tories, similarly tended to support 'free expression and free association ™

Cato's Lefters gave the strongest call for unrestrained freedom of speech, so long as it

T Rudé 35,67, 68, 70; Thomas 47-54, 79, 80, 92-08_08-99, 99-101, 101-03; Simon Maccoby, English Radical-
ism (Allen & Unwin, London 1935-61) 1:13-33; Dickinson 211; Sefect Statutes-Cares 33233,

] WM (sess 2) 2 EHD 8:122, 123-24; Sratufer 167,
™ Tohn Tutchin, Observator (London 1706), Keap 4:309, 310

® Yhe Independant Briton: Or, Free Thoughts. . . as fo Securing the Liberfy of the Presy (T Cooper, Londen
1742) 11; aecord [Thomas Hayter), dn Essay on the Liberty of the Press (Y Raymond, London 1755) 8.

% Iy the Gentlernen, Merchants, Freeholders, and Others' (21 Jan 1738), Commonsense: or, the Englishinen's
Jozrerad (1 Purser, London 1738} 349, 350,

% Derek Jarrett (ed), Memoirs of the Reign of King George HI- Horace Walpole (¥UP, New Haven 2000)
1212,

B Dickinson 179-80; Dickinson-Politics 198, E.g., Charles D'Avenant [Davenant], Esrays upon Peace af Home,
and War Abroad (James Knapton, London 1704) 47; The Liverv-am: or, Plain Thoughts on Publick Affairs
{np 1740 50, 22.
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did not injure another. The fifteenth letter opened with that eall:
Without freedom of thought, there can be no such thing as wisdom, and no such
thing as public liberty, without freedom of speech: Which is the right of every man,
as far as by it he does net hurt or control the right of another; and this is the only
check which it ought to suffer, the only bounds which it ought to know.
This sacred privilege is so essential to free government, that the security of
property; and the freedom of speech, always go together. .. . a4
Implicit in 'the enly bounds which it onght to know' was that speech should not be limited by
sedifious libel doctrines. Continuing in essays republished as the hdependent Whig, Trench-
ard and Gordon further described why speech is essential to free government through a ‘right

B3

of examining all publick measures and, if they deserve it, of censuring them.™ Gordon later

devoted a section to 'Freedom of Speech' in essays introducing his translation of Tecifus. b
Such radical Whigs were the consistent party of free speech, as of free press.”” One in
1712 recalled that Republican writers have ever been extolling the benefit of freedom of
speech,’ and that "Whigs have argu'd for allowing the press its full swing.™ A npumber of
Robbing' ‘eighteenth-centry commonwealthmen' advocated protection for freedom of
speech.’ James Burgh in 1?’?5. devoted a chapter of his Politicad Disquisitions to 'Of the
Liberty of Speech and Writing in Political Subjects.™

The step from advocacy of liberty as ‘the inherent right of all mankind,®' to identifica-

tion of freedom of speech or freedom of press as among those rights, began to be made by

¥ Caro's Letters 1:110, 110 (n0.15) (4 Feb.1720); accord ihid 1:111-16; 2712, 713 (no.100) (27 Oct.1722);
2:717, 721 (no.1013 (3 Nov.1722).

¥ Quoted in Rebbins 115 &né2,

8 Thomas Gordon (ed), The Works of Tacitns (Tho Woodward, London 1728) 1:105-06 (Discourse 9, §17, men-
toned in Robbins 115 & 61,

87 Dickinson-FPolitics 194,
* The Thoughts of a Tory Author Concerning the Press (A Baldwin, London 1712) 7, 12,

% Robbins & 123 & n&3 (John Toland); 127 & n93 (Anthony Collins); 199 & no48-49 (Robert Wallace); see
66 [Sir Isaac Newion).

* Burgh 3:246-66,

U william Molyneux, The Case of Ireland's Being Bownd by Acty of Parlionent in Englond Stated (Joseph Ray,
Dublin 1698} 3, mentioned in Robbiny 136-37 &2,
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various moderate’ and radical Whigs.™

By the time of the American Revolution, freedoms of press and speech in England were
insufficient to protect Wilkes and Juntus from prosecution, but had broadened from the Stuart
pericd to the point that the Whig opposition could question Tory prosecution of the war,*? at
least in parliamentary speech,” and that England's press could pour forth a notably increasing
mumber of imprints.’® Freedom of press had almost no relation to freedom from licensing,

which had not existed for eighty vears; fréeedom of speech never had any relation o freedom

from licensing. Freedoms of press and speech enjoyed toleration but no security as rights.w

B The Developing Freedoms of Press and Speech in Eighteenth Century America

The foregoing events in English history figured large in the American colonfes, and were
endlessly cited as the colonists’ own heritage.’® The political philosophers in English history
also fignred large in the constitutional period, though earlier assumptions of Lockean domi-

nance were thrown in question by rediscovery of the 'Commenwealthmen' and athers,” and

% [Horace Walpole], 4 Letter to the Whigs (M Cooper, London 1747) 12 {Tiberty of the press); [Thomas Hay-
ter], An Esseay on the Liberty of the Press (J Raymeond, London 1755) 7; David Williams, 4 Leffer fo the Body of
the Protestant Dissenting Ministers of A Denominations {1777) 23-24, quoted in Dickingon 202; aceord HT
Dickinson, *Whiggism in the Biphteenth Century,’ in John Cannen (ed). The Whig dscendancy: Colloguies on
Hanoverian England (Edward Arnold, London 1981} 28, 32,

* Georpe Stephens, Natfonal Righteonsness, the Foundation of Public Prosperify (T Cox, London 1728} 21
fnatural right of inquiryy; 4 Collection of Letiers Publish'd in Old England: or, the Constitutional Jourmal (W
VWehb, London 1742) 59 (freedom of press); [John Asgill], dn Esray for the Press (A Baldwin, London 1712),
Kemp 4245, 245, However, freedom of press was not sufficiently accepted g5 a core freedom to sppear in Rich-
ard Price's definition of civil and religious liberty in 1776, Richavd Price, Observations on the Nature of Chvil
Liberty (2nd ed T Cadell, Fondon [776) 21-22,

M Bradtey 7-18, 147-53; Thomas 175, Burke 3:30.
* The 'Tunius' letter prosecuted in 1770 was nonparliamentary criticism of the approach to America.

™ WMichael F Suarez, 'Towards a Bibliometric Analysis of the Surviving Record, 1701-1800," in CHE 519, 43
{England, Scotland, and Wales).

¥ Spe Ouford History §:289, Cressy disagrees, Cressy-Dangerous 215, 230, 243, but his numercus examples of
eighteenth century prosecution of words for sedition show limited freedom. fbfd 226-33, 236-58,

% Eg, Tvial of Mr. John Peter Zenger, Stave Trinds 17:675, 682, 657, 707, 711,717,723 (MY 8.0 1733
William Bollan, The Freedom of Speech and Writing upon Public Affairs Considered (S Baker, London 1766},
Witvor's Considarations 9-13; Federalist No.5, ak 245 accord Creation 7.

® Rabbing 19-5), 52-129, 216-312; ideological Origing 14-15; Creation 14, 50; Glorfous Cause 51; James Har-
rington, The Commonwealth of Qveana and A System of Politics (IGA Pocock (ed) CUP, Cambridge 1992) xv,
Yenni Parrish, ‘Law Books and Legal Publishing in America, 1760-1840° {1979) 72 Law Library Journal
353, 3596-57,
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were pushed aside'™ by the republican synthesis, led by Bailyn's and Wood's broader ideo-
logical origing and Pocock's classical and renaissance influences.”™ Neolockeans counterat-
tacked and rejected a republican-Locke antithesis,’™ and condemned the 'contemporary in-
fatuation with "classical republicanism™ and the synthesis itself,'®® Others joined in finding
undue emphasis on classical republicamsm over individualistic ]ibera]ism,m" and in not wel-
coming Machiavelli's long, somber shadow' over political thought.'®*

1 Treatment of Dissenting Press and Speech and the Zenger Trial

Freedom of speech was frequently suppiessed n colonial America, as Eldridge and oth-
ers have thoroughly chromicled.!™ Freedom in practice for spoken words did grow in the
eighteenth century,' after frequent prosecution of seditious words in the prior century.'™

However, colonial laws continued to make it a crime to 'spesk any seditious words or
speeches, or spread abroad false news, write or disperse scurrilous libels agaimst the present

government,' or to 'Instigate others to sedition."” Legislatures often charged critics for "writ-

190 Bernard Bailyn, The Oricing of American Polfiics (Knopf, New York 1968) tex, 57; Heofogieal Origine 34-
35; Creation 29, aceord Robert E Shalhope, "Toward a Repubhcan Synthesis' {19‘?2} 28 William and blary
Quarteﬂy (3rd ger) 49, 49 & nl, 51.

W' pdeolopieal Origing 23-42; Creation 47, 49, 114-17; 1GA Focock, The Machiovellian Moment (PUIP, Prince-
ton 1975); accord Quentin Skinner, The Foundations af Modern Polifical Thought (CUP, Cambridge 1578) 1:3-
33 49-65, 71-84, 135-82 (medieval and Renalssance); 2:12-19, 24]-54 (Reformation).

Wi g o Thomas L Pangle, The Spirit of Modern Republicanisn: The Moral Vision of the American Founders
and the Philosophy of Locke (UChIP, Chicago 1988) 28-39; Jerome Huyler, Locke in America (UPKan, Law-
rence 19953 31-41, 175-273; of JGA Pocock, "Empire, Revolution and an Bnd of Barly Modernity,' in Parie-
thes 283, 287,

19 B g, ibid 29; Zuckert 150-83, esp. 164-66; Clark 24, 25-29.

W £ g Isaac Kramnick, ‘Republican Revisionism Revisited' (1982) 87 American Historical Review 629, 634-
55: MNS Sellers, The Saered Fire of Liberty: Republicanism, Liberalism, and the Lew [NYUP, New York
199%) ix; David ) Bederman, The Classical Foundations of the American Constifution (CUP, Cambridge 2008)
1-49; of. Idefogical Origing 351-32.

195 & 5., Kenneth Penaington, The Privce and the Law, 1200-1600: Sovereignty and Righis in the Western Legal
Traditton (UCP, Berkeley 1993} 26%; Cato's Leffers 1:230 (n0.32) .

Y 1 sy D Eldvidpe, A Distand Heritage: The Growth of Free Speech m Early America (NYUP, New York
19047 5-19, 23-41, esp.14-19 on criticism of government; Levy 16-88,

Y7 ihid 65-66, 77, 91-113, 114, 122,

'8} arry D Eldridge, 'Before Zenger: Truth and Seditious Speech in Colomial Ametica, 1607-1700° (1995) 39
American Journal of Legal Histery 337, 337; eg, George L Hasldns, Law and Awthority in Early Mostaekn-
setts (Wacmillan, New York 1960) 28, 133, 186,

WP £ g, Act for the More Effectual Observing of the Que-en'slPeace (1712), in Callection of Al the Acts of As-
sembly, of the Province of North-Coroling (Yames Davis, Newbern 1765) 1:%; accord Act against Inteperance,
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ing, signing and publishing a false, scandalous, virulent and seditious libel against the last
house of assembly,' and jailed authors and accomplices.'"” Governors intermittently sought
to prosecute newspaper critics of government for seditious libel.'"! Court prosecutions weie
frequently threatened, though less frequently brought, against authors for seditious libel.'*

Judicial suppression of printing reached a decisive point in the 1735 trial of John Peter
Zenger for publishing seditious libel in New York. ' by criticizing the governor and Crown
ministers.'* Zenger's defense primarily relied on the argumenty that truth could not be libel-
ous, and that the jury should decide whether words were false and libelous,"* both contrary
to English law from 1688-1792. Though the judge rejected those arguments, the jury ignored
his instructions and acquitted Zenger,''® after deliberating only ten minutes.""’

Discussion of seditious libel in America continues in the next chapfer.

2 The Central Place of Dissenting Press and Speech in Prerevelutionary Debates

The colenies were jarred out of a century of 'sahrtary neglect!!® by the Stamp Act'?? en-

Immoiality and Prophaneness, defs and Lows, Passed by the Great and General Court, . . Mastachusetts-Bay
[1711-1712] (np, Boston 1712) 371; Jownal of the Fotes and Proceedings of the House of Representatives of
the Province of Penngylvania (np, Philadelphia 1727) 30 {requesting enforcement); Act Against Spreading False
News and Defamation (17417, in Laows of the Government of, . . Deloware (James Adams, Wilmington 1763)
217

W K o, Votes and Proceedings of the House of Represemiatives of the Province of Pennsylvanfa (Henry Miller,
Fhiladelphia 1774) 4:76¢ {(William Moore-William Smith, 1758); accord Journal of the Voies dnd Proceedings
of the General Assembly of the Colony of New-York [1769-1770] (Hugh Gaine, New York 1770} 49, 51 {Le-
gion-John Lamb, 1769); Prefude 62-64.

W B o Letters fo the Ministry from Goversor Bernard, General Gage, and Commodore Hood {Samuel Hall,
Salem 1769) 6-7 (Boston Gazeite, 1768); Gov, William Cosby, 4 Proclamation (np, New York 1734) aocord
Lt.Gov. Spencer Phips, 4 Proclamation (Jolm Draper, Boston 1751},

1B Prefude 63-64; Levy 17.
V3 rial of My, John Peter Zenger, State Trials 17675 (N Y.5.CL 1735).

YW ynfonmation,' fbid 17:692; Tames Alexander, 4 Brief Navrative of the Case and Triad of John Peter Zenger
(Stanley N Kaiz {ed), BE-HUP, Cambridge 1968).

US phid 17:693, 694, 704, 705, 713, 716, while not directly attacking seditious libel, Zevy 127-28.
VG rhid 17:699, 706, 722, 72,
Y Opesr Press 49,

Y yford History 8:171-72, Jacob M Price, "Who Cared about the Colonies?,' in Bernard Bailyn and Philip D
wlorgan (eds), Strangers within the Reolm (UNCP, Chapel Hill 1951) 355, 396

U 5 Geo 3 cl2 (22 Mar,1765); Startes 26:179; along with the Revenue Act, 4 Geo 3 cl5 (1764); Srat-
wier 26:33; and Quartering Act, § Geo 3 ¢33 {15 May 1765); Staretes 20305, _
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sis and the Declaratory Act'® of 1763-1767,"" followed by the Townshend duty'™ conflict

115

of 1767-1773,"2 and then by escalation from tea party™ to Coercive Acts'™ to armed con-

flict to independence during 1773-1776."°

Those provocations unleashed a torrent of colonial dissent--speech, press, and petition--
which brought increasing awareness of dissent’s precarious legal status. Newspapers doubled
from 20 to 43 between 1762 and 1775, and 'Patriot newspapers were one of the most im-
portant factors in turming American public opinion'#* Colonial legislatures increasingly
spoke and votéd in opposition to Crown measures.
That growing dissent developed theories of colonists’ rights. As conflict prew the an-

cient constitution was inereasingly seen as mrmpted,m and the ill-defined and restricted na-

ture of English rights demanded alternate grounds,’”’ which were natural rights and charter

120 & Geo 3 ©12 (18 Mar.1766); Statutes 27:19; adopted the same day as the Stamp Act was repealed, Act Re-
pealing the Stamp Act, 6 Geo 3 cl1 (18 Mar 1766); Srarures 27:19.

121 £ g, Peter D03 Thomas, British Politics and the Stamp Acf Crisis (CP, Oxford 1975) 83-114, 131-84, 135-
252 Bdmund § Morgan, Frofopwe to Revolution: Sources omd Dociments on the Stenp Aot Crisfs, 1764-1766
(UNCP, Chapel Hill 1959).

122 pet Creating the American Board of Customs Commissioiers, 7 Geo 3 o4, odb (29 June 1767); Stat-
uter 27447, 505; repealed 10 Gea 3 ¢17 (1770}

) £ g, Peter DG Thomas, The Townshend Drties Crisis (CP, Oxford 1987) 18-73, 76-141, 16175,

2 following the Tea Act, 13 Geo 3 cdd (1773); see 7 Geo 3 56 (1766); Statutes 27.600. £ g, Benjamin W
Labaree, The Bosfon Tea Party (OUP, Oxford 1964) 126-35; Bemard Knollenberg, Groweth of the Amerioan
Revelution, I766-1775 (Free Press, NY 1975} 90-102,

2 Boston Port Act, 14 Geo 3 c19 {31 Mar. [774); Staiutes 30,336; Mazsachusetts Administration of Tustice Act,
14 Geno 3 ¢39 (20 May 1774); Statutes 30:367; Massachusetts Government Act, 14 Geo 3 ¢43 (20 May 1774);
Srasutes 30:381; Quartering Act, 14 Geo 3 ¢34 (2 June 1774); Statates 3410, Qushee Act, 14 Geo 3 cB3. (22
hine 1774).

%8 g =, Peter DG Thomas, Tea Party fo Independence (CF, Oxford 1991) 26-142, 220-319, 320-334; Robert
Widdlekauft, The Glorfons Cause: The American Revolution, 1763-178% (rav sd OUP, New York 2007 180
339; David MeCallongh, 776 {Simon & Sehuster, New York 20035).

27 chronological Tables 6-9, 9-13 (including partial-year ones); Tyranny 33.

2 oy 33; Prefude 51-301; Robert M Weir, "The Reole of the Newspaper Press in the Southern Colonies, in
Procs-Revolution 99, 30,

12 pepipheries 79-150; Jack P Greene, The Quest for Power: The Lower Houses of Assembiy (UNCP, Chapel
Hill 19633 337-79.

M Crearion 28-36, bringing 4 pattern of tyranny,' ibid 36-43; fdeclogical Origins 129-40.
B Fhamsoriantic 7, Great Rights 24.

40




rights (later replaced by revolutionary declarations of rights)."* Colonial theorists most often

relied heavily on the radical Whig understanding of politics."* Radical Whig ideas were

134
r

adopted much more widely in America than in England, ™ in part because America was in

search of a theory for challenging Parliament, and in part becanse radical Whigs were only
dissenting Protestants, once removed,'** and America's majority were religious dissenters.!¥

137 ag Bailyn

"Rights" obviously lay at the heart of the Anglo-American confroversy,
noted and American petitions evinced.!*® Beyond that common denominator, theories of the
origin of the Revolution vary enormously from the ‘republican synthesis' and its 'repudiation
not only of parliamentary sovereignty over the colonies, but. .. as an acceptable form of gov-
ernment' along with monarchy,’® to post-revisionist eritics returning to the centrality of natu-

141

ral rights™" or constitutional rights,'" to others seeing the Revolution as an outgrowth from

radical Whig ideology™* or other sources.'*

2 g g, Samuel Adams, 'The Rights of the Caolonists' {Nov.1772), Semuel Adams 2:350, 351, 356; accord Dick-
inson's Bssap 114, Wilson's Comsiderations 2, Lamp 190; Creation 3-10; Fdeological Origing17-78,191-
03, 307; Clark 2, 4, 18.

W Glorfous Conwe 517 accord Creation 13, 15-17_ 49, 200; Lowap 185-86, 9-10; Clark 271,

13 JGA Pacock, Virtwe, Commerce, and History: Essavs on Political Thought and History, Chigfly in the Eight-
eenth Century (CUP, Cambridge 1985) 253-73; Lowp 539-193; Kenyon 205; Creatfon 13, 14, 15-17, 49, 200.

3% BEdwin & Gaustad, Nefther King Nor Prelate: Refigion and the New Nation, 1776-1826 (Berdnums, Grand
Rapids 1997 34; aveord Glorions Ceause 52

138 payricia U Bonomi, Lider the Cope of Heaven: Religion, Society, and Politics in Colonial America (OUP,
Oxford 1986) 188; gecord John Adams to Abigail Adams (16 Sept.1774), LH Butterfield and others (eds), The
Book of Abigail and John: Selected Letters of the Adums Family (HUP, Cambridge 1975) 75, 76; [lozeph
Priestley], An Address to Protestant Dissenters (Thomas and John Fleet, Boston 1774) 5, quoted in Clak 45;
ihid 13, 203, Federalist Wog, 10, 51, at 63, 351-32,

Y7 fdeologival Origivs 307,

Y% g g, "Declarations of the Stamp Act Congress' 2 (12 Ot 1765), £H 9:672; John P Reld, Constitutiona!
History of the Americon Revolition: The duthority of Rights (UWP, Madison 1986) 4; Clark 383-85.

'8 pocock-Whigpivm 216-18; aocord Pocock-Machiavellion 83-422; Ideological Origing 22, Creation 47; Em-
pire 67,

W8 g o Thomas Pangle, The Spirit of Modern Republicanism 33-36, 32-34, 247-49; Zuckert 164-66.,

W Yaek P Greene, The Consittutional Origins of the American Revolution (CUP, Cambridze 2011 18, richly
documenting developing colonial argwments, ibid 19-186; Jack P Greene, 'Law and the Origins of the American
Revolution! in Michael Grossberg (ed), Cambridge History of Law in Americe (CUP, Cambridge 2008)
1:447, 447-20; John P Reid, Constitutional History of the dmerican Revolution: The Authority of Law (LTWP,
hfadizon 1593} 172-73.

U2 Glorious Canse 51; Lemp 193,
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Colonial theorists, though fypically discussing only sources of rights and identifying
only the rights to life, liberty, and property,"* or rights to representation and to taxation with
consent,™ sometimes moved to specific rights including press and speech, Thus, Dulany
began his influential 1765 pamphlet by noting that 'the Liberty of the Press is of the most
momentous consequence’ in disseminating truth, and protesting that petitions were often
deemed seditious libels."** In the first Continental Congress, the Address to the Inhabitants
of Quebec was unequivocal, exalting freedom of press as the last of five 'grand rights' or 'in-
valuable rights' without which 'a people cannot be free,’ and was the 'first declaration by an
official assembly’ proclaiming that freedom.'¥ [t listed as one benefit of the press that 'op-
pressive officers are shamed or intimidated, info more honourable and just modes of conduet-
ing affairs,™* which made clear that freedom of press must include liberty to criticize gov-
ernment officials. Many essayists such as Dickinson warned that the Crown claimed the
right of 'stopping the press’™* Cato was regularly reprinted on freedom of speech.”™ These
examples and many others show growing colonial demands for secure freedoms of press and
speech,’®! which culminated in the new states’ declarations of rights.

3 State Formation, Declarations of Rights, and Freedoms of Press and Speech

Rights remained in center stage as most new states adopted declarations of rights, or

W Clark 295, 22-73; Clark-Reveltion 4,93, 16%; Alan Heimert, Religion and the American Mind from the
Great dweakenfng to the Revolution (HUP, Cambridge 1966); Yack P Greene, fnferpreting Early Amerlca (UPY,
Charlottesville 1996) 311-33, 41-59, 493-505,

Y4 g o Dickinson's Essay 41; Wilson's Considerations 18,

¥ g o Dulany 6, 10; Dickinson 217-18, 215-16; Ideclogical Origins 162-75; Brewer-Party 208-16.
Y% Daleary 4 {he also commended 'the excellent Levter Cancerning Libels, ibid 33m),

W9 Bil of Rights 1:221.

18 14 ddiess to the Inhabitants of Quebee (26 Oct. 1774}, JOC 1:105, 108, Similarly, the Declaration of Colonial
Rights adverted to freedom of speech when it afffrmed the right to assemble and 'consider of their grievances."
"Dreclarations of Celonial Rights and Grievances' (14 Oct.1774), JOC 1.62, 70

Y2 Dickinson'y Evsay 63, 66; and had done so, Tradesman of Fhiladelphia [John Drinker], 'Observations on the
Late Popular hleasures' (np, Philadelphia 1774) 5.

U0 B g Fenpor's New-York Weekly Journal {11 Nov.1734) 1 (quoting No.15); Franklin's New-England Cou-
rari, Privters 9 {sare).

131 B chard Buel, ‘Freedom of the Press in Revolutionery America,’ in Press Revolution 59, 72-32,
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similar provisions in constitutions. Seven of the thirteen new states (plus independent Ver-
mont) adopted such declarations, and four others listed various rights in new consttutions,
the remaining two continued wnder their cld, more republican charters.'™

Freedom of press, among the rights specifically protected, was guarded by nine of the
revolutionary declarations and constitutions (ten including Vermont). The first, Virginia's

Declaration of Rights, adopted three weeks before the Declaration of Independence, provided

That the freedom of the press is one of the §reat bulwarks of liberty, and can never
be restrained hut by despotic gnvclmnents.”

That was 'the first enactment, constitutional or statutory, expressly protecting freedom of the
press’ in history.!** The next, Pennsylvania's Declaration of Rights, affirmed the right 'of
wrifing, and publishing their sentiments, and added that ‘freedom of the press ought not to be
restrained.! Delaware, in September 1776, declared that ‘the liberty of the press ought to be
inviolably preserved ''” Six other states adopted vatiations of these (seven with Vermont)."

Three things stand out most about thf:sel protections of freedom of press. Press provi-
sions were the most prevalent of the dozens of new state protections, except for fiee exercise
of religion (eleven states plus Vermont) and jury tral (ten plus Vermont). All nine press
provisions employed broad [anguage and gave no restriction. Conversely, not one said it was

adopting freedom of press as it existed, or as it was restricted, under English law. Most began

by quoting or paraphrasing Blackstone's langvage on the indispensability of fresdom of press,

152 act Contafning an Abstraet and Declsration of the Rights and Privileges of the People of This State
(Conn.1776), Federal-State Constitutions-Foore 1:257; Creation 133; Trausatlantic 5.

¥ yra, DLOR. sec. 12 {1776), Federal-State Constitutions 7:3812, 3814,

1% Giraat Richis T1.

155 Pa. D.OR, art X1 (1776), Federai-State Constitutions 5:3081, 3083; Del. B .O.R. sec. XXII (1776), frr Con-
vention, at New-Custle, for the Delaware Stote, Begun the 27th Day of August, 1776 (Tames Adams, Wilming-
ton 1776) 4. :

13 Mg, DO R art XXXV (L776), ibid 3:1686, 1690; N.C.D.O.R. art. XV (1776), ibid 5:2787, 2788; Ga.
Const. avt, LXI (1777), ibid 2:777, 784; VL D.OR. art. XIV (1777), ibid 6:3737, 3741; 5.C. Const. art. XLIII
(1778), ibid 6:1248, 3257; Mass. D.O.R. art. XV (1779), ibid 3:1888, 1892; NH. B.OR. art. XXIT (1783), ibid
4:2453, 2456,
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but then ended with a stark contradiction of his language on ifs common law limitations. 157

Freedom of speech was protected for 'the first time in any constitutional enactment 138
(outside legislative speech) by Pennsylvania's revolutionary declaration (copied by Vermont):

That the people have a right to freedom of speech, and of writing, and pubhshmg
their sentiments; therefere the freedom of the press ought not to be restrained.’

Freedom of petition, the common form of nonlegislative speech, was secured by five states.'™
4 Federal Government Formation, the Rill of Rights, and Freedom for Dissent
During the days of the Continental Congress, freedom of press had been discussed on at
least fonr oceasions. Each case involved objections to newspaper criticisms of Congress or its
members, and each resulted in lopsided congressional majorities refusing to prosecute press

criticism under doctrines of seditions libel or legislative privilege.'®

B Open Press 97; eg, Mass. Coost, att. VI §6 (1779), Federal-Staze Constifutions 3:1888, 1910; N.H. Copst.
pt. IT{1776), thid 4:2451, 2469,

8 hraat Rights 3.

B¢ Py DOR. art XD (1776), FederalState Constitutions 5:3081, 3083, Vi D.OR. artXIV (1777), ibid
G6:3739, 3741

® py P OR atXVI (1776); Del D.OR. artIX (1776); Md. D.OR. art X (1776); Meass, D.OR, art XIX
(1780); N.H. B.O.R. art. X301 (1783),

181 In December 1778, the president of Congress, Henty Laurens, objected that an address Silas Deane published in
the Permiphveric Packet was a libel that ‘created anxieties' and excited tumulte' by insulting Congress and the
United States; but Laurens could not even garner support for appointing a comrnittes to recommend prosecution of
the published address, and consequently resigned his position. JOC 12:1203, 12035, 1206 {9 Dec.1778).

Iy May 1779, the tables were turned as Lawens was criticized for a letter ‘derogatory to the honor of Conpress' and
the United States; but 4 unanimons vote of states declined to requirs him o declare whether he wrote that letter’
{the prelude to prosscution), and a majority even declined to enter the movant's written apologia mto the legislative
journal. fid 14:588, 591-52, 610-11 (14, 18 May 1779); Heny Laurens to John Houstoun (27 Aug. 1778), Ler-
tery of Defegater 10:500, 511 nd.

Two months ater, the publisher of a pseudonymeus attack on Congress over national finance in the Pernsylvaniaz
Focker was assafled by a motion to bring him before that body; but the motion was wnanimously rejected by the
states and anly drew the support of two legislators, fiid 14:799, 800 (3 July 1779); "Hemy Laurens' Notes of De-
hates' €3 July 1779, Letters of Defegaver 13:139, Instead, opponents warned of dire consequences ‘[wlben the
liberty of the press shall be Testrained,’ and declaimed that the 'liberty of the press vught not to be restrained.’ Lez-
fers of Delepatas 13:135,

Finaily, in December 1762, a member of Congress, who acknowledged wiiting a letter reprinted in the Boston G-
zette that commented on presumptively secret discussion of loan negotiations, objected to appointment of & com-
mittee o investipate the publication, as 'establish[ing] a precedent dangerois to the freedom of the press' and vio-
lating hiz legislative freedom 'by deterring the minorty from writing freely to their constinents!
JOC 23814, 815, 816 (16 Dec,1782). Congress, though rejecting his motion condemning the committee on those
gronmds and instead upholding diplomatic secrecy, did not prosecute him and remperized by appointing 4 conmit-
tee "o repout such measures' as would be proper. 14 23:816-18, 818-1%
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At the Constitutional Convertion,'® no one opposed the rights of press and speech, though
there was opposition to the advisability of a bill of rights. As Washington himself noted, 'there
was not a member of the convention, [ believe, who had the least objection to what is con-
tended for by the advocates for a Bill of Righis and Trfijal by Jurp."™ In fact, a provision for
freedom of press was proposed several times, discussed, and at one point supported by a major-
ity.'®* Failure to approve it turned out to be a major federalist political miscalculation.

The resulting confribution of the federalists was the Constitution, and the contribution of
the antifederalists was the Bill of Rights,'®* together the ‘third phase af fhe revolution.' 166

The antifederslist attack in newspaper essays included ‘their strong hold,"%" the lack of a

bill of rights, and particularly the lack of protection of freedom of press’™ and of the other

¥2 Diavid O Stevwart, The Summer of 1787 (Simon & Schuster, New Yorl 2007) {excellent aceount), Max Far-
rand, The Framing of the Constingion {(YUP, New Haven 1913).

¥ George Wasdhington to Lafayetts (28 Apr.1788), Washington Papers-Confederation 6:242, 244; aecord
Tames Madison to Thomas Jefferson (17 Oct.1788), Madison Papers 11:295, 297-300; James White to Richard
Caswell (13 Nov. 1787), Letters of Delegetes 24:554,

1 Ag the Convention began, Charles Pinckney offered a draft constitmtion probibiting Congreas from 'touching
or dbridging the liberty of the press. Elfjort Deboter 1:145, 148 (29 May 1787} see Farrand's Re-
cords 3:604, 609 He later 'most anmxiously,' Farrands Recordy 3:290 {Luther Martin), proposed fo add to the
draft Constitotion 'that the liberty of the press should be inviolably observed,' and there was enough support that
an affimative vote sent the proposal to the committee of detail. Ihid 2:334, 340-41 (20 Aug 1787); Elliof’s De-
betes 1:249. Later, Gery's and Mason's motion "for a committee fo prepare a bill of rights' was rejected by all
ten states voting. Favrand’s Recordr 2:588 (12 Sept.1787). The reason given for opposition was that '[i]t 35 vn-
pecessary--The power of Congress does nof exiend to the press,' ibid 2:613 (Roger Sherman), as Pinchney's
cousin Charles Cotesworth Finckney reported back to South Caroling, ifd 3:256--not apposition to that right
itself or ity breadth, as was evident in Pinckney's later assurances. Elfior's Debates 4259 accord ibid 3:200
(Randolph). Yet again, Pinckney renewed that proposal, and it was namowly defested by a vote of five to six
states, Bid 2:611, 617-18, 620 (14 Sept. 1787y, Eifiars Debates 5:345, 1:310; see Prefude 299, Richard Henry
Les introduced his own proposed bill of rights with a fres press provision. Richard Henry Lee to Elbridge Gerry
(29 Sept.1787), Letters of Delepatos 24:451, 452, JOC 33:540-44 (27 Sept 1787} Toward the end of the con-
vention, proposals for a bill of rights by Pinckney, Mason and Gerry, and Randolph similerly failed. Ferand's
Records 2:340-41, 587-88, 631, 633,

¥ fdeological Orfging 350-51; Saul Comell, The Other Fownders: Anti-Federalisnt and the Dissenting Tvadi-
tior (UNCF, Chapel Hill 1999) 2642,

1% Rernard Bailyn, Faces of Revolution (Knopf, New York 1990) 223,

157 Aristides [Alexander C Hanson], Remarks on the Froposed Plan of & Federal Govenment {1788), in Pam-
phlets-Constitution 217, 241,

Y Bor press, ep, Plebeian [Melancton Sinith), 'Address to the People of New-York' {1788), in Pamphlets-
Constifetion 87, 113-14; George Mason, 'Otjections of the Hon, George Mason' (1787), ihid 327, 331, Federal
Farmer [Richard Henry Lee], ‘Observation Leading to a Fair Exemination of the System of Govermnment' {1787),
1hid 277, 315-17: [Blbridge Gerry], "Observations on the New Constitution' (1788), ibfd 2, 9, 12-13; Luther Mar-
tin, 'Letters of Lather Martin' (7 Mar, 1788), in Bssavs-Constizution 337, 363; Hugh H Brackenvidge, 'Cursory
Remarks by Hugh Henry Brackenridgs' {Apr. 1788), ibid 315, 363; Brutus, 'Letters of Brutus' (1788), in Bilf of
Rightr 1:504, 508
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'sreat rights' (as Madison called them, listing jury trial, press, and conscience)."” In re--
sponse, the federalist argument why a bill of rights was superfluous emphasized that the fed-
er_aI government had no power 1o invade the rights at issue,”“ and that a list was both "'unnec-
essary' and 'dangerous’ in implying that such federal power existed, as The Federalist said, 7!
The state ratification debates, particularly the later ones where federalists were less
dominant, witnessed frequent antifederalist criticisms of the absence of 4 bill of rights, and of
the wnprotected status of freedom of press'P--as Patrick Henry thundered, 'libeity of the
press' is rendered ‘insecure, if not lost/'™ They also saw federalist replies that protections
were unnecessary’--as Wilson said, 'there is given to the general government no power
whatgoever concerning if; and no law. . . can possibly be enacted to destroy that liberty ™
Virginia, the largest state, ratified the Constittion subject to reservations or subsequent
amendments including '[t]hat the people have a right to freedom of speech, and of M'itiﬁg and
publishing their sentiments; that the freedom of the piess is one of the preatest bulwarks of [ib-

erty, and ought not to be violated "™ Similarly, New York proposed amendments including

that 'freedom of the press ought not to be violated,' which Rhode Island luter echoed; and North

1% Creating Bill of Rights 69, 85 (8 June 1789); Bill of Rights 2:1028; qecord Madison Pupers 10:199; Elfiot’s
Debates 4:259, 3;587: Richard Labunski, Jomes Madison and the Siruggle for the Bill of Rights (QUP, Oxford
2006) 178-212,

M g o Federalist No.%4, at 579 (by Hamilton}; John Jay, 'An Address to the People of the State of New-York!
{1788), in PamphiessConstisution 67, 76-77; Marcos [James Iredell], "Answers to Mr. Mason's Objections'
{1788), ibid 333, 360-61; Citizen of America [Noah Webster], 'An Examination info the Leading Principles'
{1787), ibid 25, 48; Landholder [Oliver Ellsworth], *The Letters of a Landholder' {1787-1788), in Eeterps-
Constitution 135, 163-64; Countryman [Roper Sherman], Tetters of a Coontryman’ (Nov.-Dee,1787), ibid
213, 218-1%; Yames Wilson, "State Houge Yard Speech {6 et 1787), Wilion Works 1:171, 172,

M Eg, ibid Bill of Rights 2:1028 (Madison); Hugh Williamson, 'Remarks on the New Plan of Government'
(1788), Essave-Constitniion 193, 398

12 g g, Edfiot's Debates 1:503 (R H.Lee), 2:392 (Tredwell), 2:552 (Md. minority), 3:44-45, 3:149, 3:442 {Ma-
son}, 3:448-49, 3:462, 3:587-88, 3594 (Henry), 4:205 (Lencir), 4:314-15 (Lmcoby), DHRC 2:204, 2:288,
2:310, 2:441, 2453, 2:454, 2:504, 2:397, 3:243, 5:587, 5:780, 5:782, 10:1326, 20:624; see Complete Antifeder-
alist 1.64; Jefferson Papers 12:438, 4440; 14:645, 650,

3 thid 3:44.

M B g, ibid 1:497-98 {Jay), 2:449, 2:468 (Wilson), 3:103, 3:246 (Nicholas), 3:203. 469 (Rendolph), 4:208-09
(Spaight), 4:259 (C.Pinckney), 4:315 (C.C.Finckney); DHRC 2:168, 454-55 (Wilson).

1% Ihid 2:449,
1% Ihid 3:659 {27 June [758).
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Carolina, rejecting ratification, asked for a similar amendment.'”” Minority reports in three
more states also demanded protection of the press and, in Pennsylvania's case, of speech. 178
The first Congress appeased these calls by approving the Bill of Rights in September

4

1789, with the support of both federalists and antifederalists.'” Particularly interesting

1 was Madison's explanation of the

among the disenssion of freedoms of speech'™ and press'
committee-approved langnage: 'The right of freedom of speech is secured; the liberty of the
press is expressly declared to be beyond the reach of this Government. ... %2 Nine states
ratified the Bill of Rights by June 1790, but with admission of new states eleven were re-
quired. Virginia became that eleventh state on 15 December 1791 Jae |
C Differing Understandings of Limits to the Right of Dissent, or of the Scope of Free-
doms of Press and Speech
The early justices held divergent views ahout the limits of legitimate dissent which, at least in
substantial part, brought division over the Sedition Act. Those views derived principally from
the English legal history of the right to dissent, and led to at least principal differences: (1) the
ltglﬂmax:},?. of factions and parties, (2} the legifimacy of opposition to the present administia-
tion, (3) aright to evaluate laws as llegal and void, (4) a right to disobey unconstitutional iaws,

{5} the nonextension of treason to an opposition, (6) the nonexistence of a federal common law

of crimes, and, critically, (7) the effect of state and federal freedoms of press and speech on the

T pprd 10328 (N.Y. 26 July 1758); ibid 1:332, 4:244 (M.C. 1 Ang 178B); ibid 1335 (R 29 May 1790);
DHEFC 4:21 (N.Y.); Michasl P Zuckert and Dierek A Webb (eds), The dnsfi-Federalist Writings of the Melane-
fowr Smith Circle (LT, Indianapolis 2009) 344, 347 (N.Y. proposals Tuly 1783).

1 Loe DHRC 2:618, 623, 631 (Pa. minarity 18 Dec.1787); i6id 17:244 (Wd. minoeity); Complete BilY of Rights-
Sowrces 93 (Mase, minority 6 Feb 1788},

'™ DHRC 4:9-48; DHFFC 1:134-99.
18 Bl of Rights 2:1026, 1089-90, 1096, 1104, 1122, 1148-43, 1153,

181 rhid 2:1026, 1034-35, 1042, 1089-90, 1096, 1104, 1148-49, 1153, and provisions restricting state abridg-
ment, 21027, 1033, 1112-13.

12 drmals 1:766 (15 Aug.1789).
18 DEC 2:325, 330, 339, 340, 345, 347, 352, 357, 361,

18 hid 2:373, 374-76, 377; wccord T Gordan Hylton, “Virginia and the Ratification of the Bill of Rights, 1783-
17917 (1991) 25 University of Richmond Law Review 433, 450-56, 456-68, 460-64,
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Blackstone definition and seditious libel law. Though different, these views parallel the ‘two
steains of English and American jurisprudence’ described by Presser,'®

Pyrallel divergences had distinguished Grotius from Sidney, Locke, and other republi-
cans, *® the moderate Whigs from radical Whigs in and after 1683.'%7 and the New Whigs
from 01d Whigs of Hanoverian times.”®® Such Grotian-moderate Whig and Lockean-radical
‘Whig differences continued to influence the constitutional generation's beliefs, and the early
justices’ beliefs. For example, Iredell and Chase viewed Grotius as ‘of very lngh auﬂmrity,'m
while Wilson was highly critical of Grotius™™ but laudatory toward Locke. Those differences
included belief in noncontractarian or singular contract beliefs versus full contractarianisny, i
natural law without namral equality or original sovereipnty in the people versus natural law
with both; in surrender of rights to civil government versus retention of inalienable rights; in
narrow natural rights versus extensive natural rights; in a very himited right of revolution. versus
an ongoing right to resist tyranny; and in satisfaction with freedom from prior restraint versus
insistence on freedom from subsequent punishment for press and speech. (Chapter I.D.}

1 The Legitimacy of Parties and Factions

(lassical and English history and philosophy condemned parties and factions. Alexander

Pope pronounced a 'curse on the word party,”" and David Hume cautioned that '[f]actions

subvert government, render laws impotent, and bepet the flercest animosities.™ Thaugh

'3 Misunderstanding 9, 47-54; Saving 777-78, 784-85, 788-90.

W6 g o Locke 2000202, 206, 207, 222, 223-30, 228, 252, 237-39, 242; accord Acheraft 267, 307, 305,315, 319
87 Robbins 82-83, 84; Dickinson 12628

¥ mrke 3:44, 115; Kewpon 170,

199 gothor v, Jamsom, 3 118, (3 Dall) 133, 160 (1795); Ware v. Hylton, 3 U5, (3 Dall) 199, 230, 258-59 (1706).
190 priteon Works 1;480-82, 528-29; Wilvon 37, 43-45.

19 Alexander Pope to Charles Jervas (27 Aug.1714), George Sherburn (ed), The Correspondence of Alexander
Pope (CP, Oxford 19563 2:244, 245

* David Hume, 'Of Parties in General' (1742), Bssays Moral, Political and Literary (QUP, Oxford 1963)
44, 55.

48




eiphteenth century parties domnated Britain (both an;-,?rWhiglm and Court-Country™™"), each
generally denied its existence while cautioning of others' factions and parties,"?

Colonists attributed factions to the corruption of English court and legislaiure,'% and simi-
larly condemned them.™ Madison's famous discussion of 'the spitit of party and faction' in
The Federalist treated it as baneful, though inevitable, like crime 'sown in the nature of man."**
Similar views prevailed in the 17905 Becanse incipient parties expecied 'civic harmony and
consensus,’ they unconsciously inferpreted political events along sectional and partisan lines,
and ‘with preat conviction and preat sincerity. . . could believe that [their] policies alone re-
flected and served the national public good, 2"

Newspapers became visible representatives of less visible political parties 2 An oppo-
sition press was of disputed legitimacy, just as an opposition political party was, particularly
given the colonial background of nominal newspaper neutrality”™ and the 1790s change to
04

sharp partisanship 2 Some defined only support of the administration as nonpartisan.®

A few of the early justices reacted mildly to faction and party. Jay initially shared the

Y Pickinson 8, 13-50; Clayton Roberts, The Growth of Responsible Government in Stuart England (CUP,
Cambridpe 1966 repr 20083 19799,

4 Dfekinson 121-23, 123-92, revised by Dickinson-Politics 198-99 {from ¢.1714-17604).

Y3 [John Douglas), Seasonable Hints from an Honest Man on the Present Important Crisis (A Millar, London
17613 18-34; Robbins 47 (Marchamont Nedham), 50 (Andrew Marvell), 287 (Edward Montagu), 303 (John
Brown), aecord Dickinson 153-54; Brewer-Party 19-54, 55-76, Alison G Olson, Awmglo-dmericon Politics,
1666- 1775 (OUP, Oxford 1973} 159-82.

196 priteon Works 12731, Dickinson 102, 110, 112, 169-75; Dickinson-Politics 175.

17 Bernard Bailyn, The Origing of Amerivan Politics (Knopf, New York 1968) 64-65; Federalism 533; Wilson
Works 1:427, 733; Avray Worky 1:260.

1% Foderalist No 10, at 59, 58, 61 (Madison); sccord Morton White, Philosopfy, The Federalis, and the Con-
stifurion (QUP, Oxford 1987) 56-61, 72-74,

%° £ g, Empire 207, Crisis 10-11; Richard Hofitadter, The Idea of & Party System: The Rise of Legitimate Op-
position fn the United States, 1780-1840 (LICP, Bedkeley 1969).

20 temes R Shexp, American Politics in the Early Republic (YUP, New Haven 1393) 276, see Creation 37.

20U sYefferaon, Freneau, and the Founding of the Naffonal Gazeffs,) Jefferson Papers 20:7180-53n; Alexander
Hamilton to Rufus King {11 Nov.1793), Hamifton Papers 15:395-06; Tyrarmy 51-58, 60-78.

22 Gpen Presy 55-58; Torarmy 27-28.

23 Py 22-23; Jefferson Papers 20:749n; Marcus Daniel, Scandid and Civillty: Soernalism and the Bivth of
American Democracy (OUP, Ogford 2000) 8.

M Forarny 53-36.
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common fear Mt factions opposing the ineffectual confederation might produce tyranny,m
but noted the coexistence of two parties in Pennsylvania.”® During the ratification debates,
he lamented that America had ‘unhappily become divided into parties,’ federalist and antifed-
eralist®®” By the time debate raged over his 1795 treaty, Jay viewed parties as unfortunate
but legitimate: 'Differences in opinion, snd other causes equally pure and natural, will un-
avoidably cause parties; . .. and are probably no less conducive to good govemnment, than
moderate fermentation 1§ necessary to make good wine?"® Wilson, while attributing English
parties to corrupt bestowal of offices and hoping to avoid American parties as he wrote in
1790-1791,** acknowledged that even 'fiends of freedom. . . unanimous in their sentiments
could disagree on measures and timing. *'" Blair affirmed that citizens bave a sight to think of
government as they please, even in sharp disagreements.”"”

Successor justices in particular anathematized faction and party. Paterson combined that
with aversion to the French Revolution as he excoriated a 'party-spirit’ as "the madness of
many for the gain of a few,' delighﬁng in blood as in France?'? Ominously, his next para-
graph painted Ameﬁ.can newspapers with the same brush, finding 'mo station so elevated, no
character so pure, ...as 1o escape the malignant breath of faction.”"® Earlier, Chase was
214

quick to atfribute intrigues, including his exclusion from Congress, to ‘party and faction.

During the federalist-antifederalist debates, Ellsworth worried that ‘a thousand existing fac-

205 Tohm Jay to Thomas Jefferson (27 Qct. 1786), thid 3:212, 213; accord ibid 3:174, 188,

2% John Jay to John Adams (14 Qct.1785), Jay Correspondence 3:172, 174; John Jay to Francis Hopkinson (29
hdar 1786), ibid 3:187, 183,

27 Tohn Jay, 'An Address to the People of the State of New York' (1788), ibid 3:204; accord ibid 3:311.
2 Johm Yay to Gen.Henry Lee (11 July 17953, ibid 4:178, 178-79; accord ibid 4;261, 262.

4 James Wilson, "Lectores an Law' {1790-21), Wifsor Works 1:427, 733, 705,

M ppid 10710, 695, FOL.

1 Tohn Blair's Charge (U.8.Cir.Ct.Del. 27 Oct, 1794), DHSC 2:485, 489; accord DHSC 3:55-36.

2 Willimn Paterson, ‘July 4 Oration' (¢,1792), Paterson Papers-£C2; accord Williem Paterson, Tory Charge!
{n.d.), Paterson Legal Papers-LC 3; Paterson Esrgays 7 (c.1739).

M g

M Copaor [Sanmel Chase], 'Censor 1V, Marpland Gazette (Annapolis 21 Tune 1781), Carrolf Papers 3:1449,
1450, 1454,
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tions, and acfs of public injustice, thro' the temporary influence of parties,” might Iead to an-

15 Ag parties appeared, Iredell

archy, which in turn would bring a wsurper and ’q,rrann:.r.2
equated the Federalist party with government, and described the Republicans as ‘the Little bark-
ings of ill-humor which are now perpetually assailing our ears.”’® Paterson inveighed about
the menace of thase who are 'a fool to party, or a madman in politics.”’ He protested in 1797
that "1t is high time that we should be done with parties.”'* Ellsworth deplored 'a spirit of party’
whose 'object still is to sep[ajrate the people from the government. "  After Sedition Act
prosecutions began, Iredell complained that ‘ever since the first formation of the present gov-
ernment, every act which any extraordinary difficulty has occasioned, has been uniformly op-
posed,' and every 'effort[] made to vilify and undermine the povernment,’ by the minority that
trumpeted ‘republicanism, the perpetual theme of their declamation.™" Cushing denounced
‘the clamors of faction, the unaccountable rage of pretended patricts to subvert the government'
to forsign interests, including newspapers that proclaimed the 'same evil spirit’ of democratic
societies 'sef up to pull down free repubiics' that spoke in ‘unbounded licentiousness. . . by the
orossest misrepresentation of public men; and almost every measure *!

2 The Legitimacy of Opposition to the Present Administration

Ewen after English dissent ceased to be ipso facte treason, the King's role as head of state
brought the dual fictions that disagreement with the administration was castigated by the
party in power as disagreement with the King, and justified by the opposition party as only

disagreement with his "evil counsellors' and 'wicked ministers.”~ Some sevenfeenth century

1% 1 andholder [Oliver Ellsworth], "Landholder IX," in Essqu-Corstintion 178, 179-30.
H® Tames Tredell to James Wilson (24 Nov.1794), fredell Correspondence 2:429; aocord fredell Papers 1:383.

T paterson Evsays 56 (at time Jay Treaty was public and debated, iid 56-37% sccord DHSC 3:57; fredell Cor-
respondence 2:495, 494,

28 william Paterson to James Tredell {7 Mar, 1707), Fredel! Correspondence 2:495.

2% Oiver Ellsworth's Cherge (.5.Cir.CLHN. Y. 1 Apr 1797), DHSC 3:158, 158-58; accord ibid 3:119.
220 Yames Tredsll's Chargs (ULS.Cir.CLPa, 11 Apr. 1759), DHSC 3:332, 350,

22 William Coshing’s Charge (U.8.Cir.Ct. Va. 23 Nov.1798), DHSC 3:305, 306,

22 Blackstone's Commentaries 1:237; arcord Dickinson-Politics 206.
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laws overtly demanded support of the administration, such as the Restoration's Act for Pres-
ervation of the King that prohibited words endeavoring 'a change of government either in
church or state,”” and the Act of Uniformity of 1662 that required oaths by Anglican clergy
forswearing ‘any alteration of government either in Church or State.”** The eighteenth cen-
tury perpetnated condemnation of 'opposition to the king's ministers' as faction or treason. ™

Colonial America, still 'dominantly British and traditional’ before the Revolution,”* em-
bodied most of English society's deference and hierarchical assuraptions.™ Post-revolutionary
America continued widespread censure of opposition to the administration *2*

The initial justices who were inclined to believe in inalienable rights that were never sur-
rendered to gwemrnent,m while encouraging obedience to laws, did not press the point to
treat an opposition as sedifious. Wilson disparaged identification of the government with the
state, and the claim of ministers to be 'the sovereigns of the state, ™" His lecture on govern-
ment began by denying that a ‘change of government' was hazardous, and asserting that "pros-

]|

tituted characters’ should be turned out of office.™’ Jay allowed for differing opinions, in-

cluding on political u:p_w:si;icrns232 and distinguished eriticism of government from sedition.™

The early justices who were prone to view rights in 4 state of nature as surrendered when

23 aet for the Presevvation of the King §811 I {{661), 13 Car.2, stat 1, ¢l.
B4 EAD 8:377, 379-80; accord ihid 8:352, 383,

L3 Pickingon 175, 178-81. Even defenders of parties distinguished faciions. Edmund Burke, 'Thoughts on the
Cause of the Present Discontents,” Works of Edwnred Rurke (Bohn's Standard Library, London 1886) 1:306, 375,

28 Gurdon 8 Wood, The Radicalism of the American Revohution (Knopf, New York 1992} 12-13; 7bid 15-
16, 20-23, 2443,

T Dickinson 43; Englich Soctety 25, T; Misinderstanding 8; Ideological Origins 301,

2 John Adams to John Quiney Adams {12 Dec.1795), DHSC [:811; John Adams to Abigail Adams {17
Dec. 17953, ibid 1:813.

8 chivholm v. Georgla, 2 U.S. (2 Dall) 419, 457, 470-71 (1793) (Wilson, Jay); Rilson Works 2:1054, 1053,
1057; Jay Carrespondence 1:162; DHSC 2:27, 363 (Jay), Bill of Rights 2:896 (Tay).

B0 Chisholm v. Geovgla, 2 115, (2 Dall.) 419, 455 (1793).

1 James Wilson, Lectures on Law' (1790-91), Wilson Works 1:427, 689, 701.
T RERC 236, 27, 364,

2 DHRC2:363.
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d** spoke of obedience as the price of government granting civil rights.

government was forme
When Chase offered himself to President Washington as one of the five initial justices, he
pledged that T will support the present Government. He later "conclude[d] that fiberty and
rights (and also propersy) must arise out of civil society’ and obedience to its laws, and so ‘'must
be for ever subject to the modifications of particular government. ¢ Cushing, before joining
the Supreme Court, charged a grand jury that 'all good citizens. . . persevere peaceably in doing
their duty, in supporting the magistrate in the execution of his office™ 7 Later, he continued to
urge 'the necessity of giving our confidence and support to our own Government. ™ Tredell
charged grand juries that the ‘security of each individual consists in a due obedience’ to law,
which 'is the depositary of the common happiness and security of all the citizens. > He later
extended the duty of obedience beyond the laws to ‘the govemment of the United States,
Paterson, before joining the bench, praised the industrious citizen who 'has not leisure. . . to re-
vile the government, to disseminate dangerous principles,’ and inveighed against the ‘mob of
politicians' who 'are occupied. . . in criticising and canvassing the acts of government.”' Once
on the bench, he charged grand juries that to support 'the constitition, government, and consti-
tuted anthorities of the United States' is.'aur primary 'dutj.r——tc- attempt their destruction is an of-

fence of deep malignity.®” Ellsworth charged that the federal government was 'entitled to af-

fection, as well as support,’ and that an unnamed element instead ‘poisons the sources of public

M Chave Triod App.61; William Cushing’s Charge (U.8.Cir.CtR.L 7 Nov.1794), DHSC 2:491, 492,
25 gamuel Chase to George Washington (3 Sept. 1789), Washington Papers-Presidentiol 3:597,

2% gamuel Chase's Charge (U.S.Cir.Ct ¢.1803), Chase Charge Book 38, 42-43; aocord Ware 1. Hyplton, 3 US
(3 Dyall.} 199, 225 (1796); Chase Triad App bl.

BT \Qubatance of the Charge Delivered at Salem,' dwmerican Herald (Bostan 27 Nov.1786) 4.
% Newpor: Mercury (Newport 19 June 1798), DHSC 3:278.

2 Tames Iredell's Charge (U.8.CIr CtN.. 2 Apr.1793), DHSC 2:348, 348-50.

9 James Iredell's Charge (U.8.Cir Ct.Pa. 11 Apr.1797), DHSC 3:163, 164,

1 yWilljam Paterson, 'Fuly 4 Oration® (.1792), Paterson Papers-LC 3-4.

22 William Paterson's Charge (U5 Civ.CLVE 3 Oct.1798), DHSC 3:292, 294,
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confidence.” Before the election of 1800, Chase charged juries that citizens must sup-
port. .. the present administration™**--but after Jefferson won, he dropped that phrase,,m

That second group of justices increasingly gave as their rationale government's right of
self-preservation or reasons of state. Discussing the Sedition Act, Paterson warned that "writ-
ten or printed detraction’ would 'destroy confidence’ and 'alienate the affections of the people
from their povernment,' and without stopping that poison '[n]e government, indeed, can long
subgist.™ Cushing asked rhetorically if povernment 'has no power to protect itself by laws
to prevent crimes which tend directly to its averthrow and destruction?**’ By contrast, Wil-
son dencunced 'reasons of state' as 'terrible instruments of arbitrary 1:u:ﬂ:vﬁfe:1:'243
3 The Right To Evaluate Laws as Ilegal and Void
Parlizment for centuries used the formulation that Crown actions being overturned were
- illegal or unconstitutional ** Coke was widely understood in colonial America™ as teaching
that parliamentary action too could be illegal and void,?! though interpretations vary.m Many
reasoned that the ‘command of any magistrate, where he has no awthority, [are] as void 2

The right to evaluate Parliament's enactments as illegal and void, violating ancient, char-

fer, or nataral rights, was integral to American challenge to the Stamp Act and other laws.

I Oiyer Ellsworih's Charge (U.S.CinCtN.Y. 1 Apr 1767), DHSC 3:158, 158-39; wcoord fbid 2:119, 120.
M4 gomuel Chase's Charge (U.8.CinCt.Pa. 12 Apr 1800), HHSC 3:408, 416.

M5 gamuel Chase's Charge (U.S.Cin.Ct.Md. Nov.1802), Chase Charge Book 33, 33,

M6 wyilliam Patersan's Charge (U.5.Cir CtVE 3 Oct.1798), DHSC 3:292, 293,

M7 William Cushing's Charge (U.8.Cir Ot Va. 23 Nov.1798), DHSC 3:305, 315,

2% Wilson Works 13706,

5 o Bill of Rights (16 Dec.1689), 1 W&M (sess 2) €2 §XII; Starutes 9:67; Speech (5 Feb.1621), Coke'y
Wiftings 3:1193. :

20 g o, James Wilson, 'Lectares on Law’ (1790-91), Wilson Works 1:427,728-35.

51 by Bonhgm’s Case (CP) 8 Co Rep 1074, 1184, 77 ER 638, 652 (1610); Raoul Berger, ‘Doctor Bonham’s
Case:; Statutory Construction or Constitotional Theory?” {(1969) 117 University of Pennsylvania Law Review
521, 526, 545,

B2 p o Charles M Gray, 'Bonham's Case Reviewed' (1672) 116 Proceedings of Amerfcan Philosophical Society
35, 46-51; JF Sonmmerville, Politics and fdeolomy in England, 1603-1640 (Longman, London 1986) 97-98.

B2 B g, Locke 20206, accard Animiadversions upon Mijn Heer Fagels Letter (George Larkin, London 1688) 6;
Gilbert Burnet, Biskop Burret's History of His Own Tiare (Company of Booksellers, London 1725-34) 2:807.
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All the early justices believed that a law confrary to the federal Constitution was void, >
and all believed that they as judges could declare such a law unconstitutional >

Those justices more influenced by radical Whig principles generally left to each citizen a
right inil%iallg,r to determine whether povernmental action was illegal and void. Thus, Wilson
disagreed sharply with Blackstone's claim that the 'power and jurisdiction of Parliament' was
‘transcendent and absohste,’ and thus incapable of being illegal or void,”® and tanght instead
that 'an act of parliament against law and reason is, therefore, void' and that an American ‘act,
manifestly repugnant to some part of the constitution,' similarly 'is void ™" Rutledge, while
out of federal office, led a citizen rally condemning the Jay Treaty. Blair, both at the incep-
tion and after the suppression of the Whiskey Rebellion, .acknuwladged the right to resist an
uniconstitutional law nonviolently, and implicitly, the right of individuals to evaluate the con-

253

stitutionality of laws, while cautioning against violent resistance. Jay later sald people

were only bound to support war as "comsitfutional laws do or shall prescribe’ support 2™

By contrast, the justicesinclhed to moderate Whig principles limited the determination
whether action was illegal and void to federal judges, " even though in revolutionary days
most had been quite comfortable with the apposite.”®  Chase said it was 'a vain, conceited

individual who can think himself as capable to judge' whether laws violate the Constitution--

only judges should do 50.22 Paterson agreed,m Iredell charged grand juries that '[t]he part

3 g o Chisholm v. Georgia, 2 U5, (2 Dall) 419, 433 (1797) (Iredell); Calder v. ufl, 3 U.S. (3 Dall) 38,
388, 399 (1798} (Chase, Iredell); Sanmel Chase's Charge (U.8.Cir.CtPa. 12 Apr.1800), DHSC 3:408, 412.

25 g o Samuel Chase’s Charge (ULS.Cir.CtFa, 12 Apr.1800), DHSC 3:408, 412.

26 pracksrone’s Commentaries 1:156; contra Wilson Worky 1:332-33, 579-81, 738-40.

7 Fames Wilsen, 'Lectures on Law' (1790-91), Wilson Works 1:427, 738-39, 742, 38.

2 John Blairs Charge (U.8.CIn.Ct.Ga, 27 Apr.1795), DHSC 3:31, 33; accord DHSC 2:487.
=9 John Jay to Peter Van Schaack (28 July 1812}, Jav Papers doc. 9440,

%0 g amnel Chase's Charge (U.S.Cir.CtMd. & Oct.1802), Chase Charge Rook 25, 28, 29.

M Censor [Samuel Chasel, Censor IV, Marvand Gazette (Annapolis 21 Tune 1781), Carrolf Papers 3:1444,
14572,

%62 gamuel Chase's Charge (U8 Cir Ct Pa. 12 Apr.1800), DHSC 3:408, 412.
8 paterson Draft Opinions AT, accord DHSC 3:455.
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for every man who loves his couniry, but who disapproves of any public authoritative deci-
sion, i to submit to it with diffidence and respect, considering. . . his own opinion may be
really 1|.=l.rra.t:r11g,‘1'j4 Chase, even after being impeached and after stripping his charge of contro-
versy, admonished each grand juror 'to submit to the laws, although he should conscien-
Hously believe them to be unconstinutional, urfust, o1 even oppressffue.'m

4 The Right T'o Disobey Unconsiitutional Laws

The demand for unequivocal obedience had an ancient lineage, descending from Tudor
statutes treating dissent as treason and Stuart precepts of divine right. The 'duty of passife
obedience, or non-resistance to all their commands,”® was taught by the established church
generally™s” and, as zealously, by the Tory party.”®® The right of legitimate resistance also had
a long pedigream that included the Revohition of 1688 in all Whips' views,>™ other times of
tyranny in radical Whig theory,”” and the Revolution of 1776 in American patriofs’ eyes
That right vwas supported by England's dissenting pulpits and by their Reformation beritage,”™
as well as at times by judges*™ Colonial 'presses and. . pulpits' tanght the 'obligation to dis-

175

obey" tyrannical government,” citing such historical beacons as Coke's principle that in case of

™ James Tredell's Charge (U.5.Cir.CtMd. 8§ May 1797), DASC 3:173, 176,

285 Gamuel Chase's Charge (118, Civ.Ct.Md. 1 hay [803), Chase Charge Book 47, 52,

288 camuel Parker, Refigfon and Lopaity (Tohn Baker, London 1684) (quoting subtitle); accord fbid 581, 583,
2 Pickinson 1920, 43; Enzlish Society 123, 124-33; ibid 236, 248, 259,

M fhid 15,28-29; English Sociey 158-59, 181, 22122, 227, 199-276; Absolute Monarchy 216-17, eg, Si
Bobert Filmer, Pairiagrcka (Walter Davis, London 1680); Edmund Bohun, 4 Defence of Siv Robert Filmer {W
Kettilby, London 1684) 5, 5.

8 Coprr-Commonweatth 109-30; Clark 257-89; Treason 9-11,
M Kenyon 5; Dickinson 58, 65, 77.

¥ Cregifon 23-24; English Socfety 219, 230,

L Diclinson's Exsay 40,

23 Bradiey 154-56; Quentin Skipner, The Foundations of Modern Polificel Thouwght (CUP, Cambridge 1978)
2:189-358.

M B Case of the Reforming Constables (1708} Holt KB 485, 90 ER 1167 (KB} (resistance to unlawful ar-
rest). '

B3 fdeolowical Orlging 304; accord Bradiey 154-58 (Monconformists); Clark 274-75, 279 (nonAnglicans), g,
Jonathan Mayhew, 4 Discourse Concerming Uniimited Subntission and Non-Resistemee (D Fowle, Boston 1750)
40, 52, reprinted J[onathan] M(ayhew], 4 Mysterious Doctrine Uhriddled, or Unlimited Snbanission and Non-
Registance (O Carpenter, Mewry 1775).
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conflict "the law is to be obeyed and not the [King's] proclamation,™ and Locke's affirmations
that a ruler who violates the law 'has no right to obedience*”” and that subjects have an ‘inal-

=278

ienable right of armed resistance™ ™ toward governmental violation of law. Whig leaders con-

demned 'the most mischievous of all doctrines, that of passive obedience and nonresistance,””
and proclaimed that 'Erglish history affords frequent examples of resistance by force.” The
two approaches were not reconciled in 1642, 1688-83, or 1776.

Most initial justices acknowledged that revolutionary heritage. Jay, even in Sedifion Act
years, recalled that the colonists resisted the Stamp Act and ultimately ‘recurred to arms.*"!
Wilson, who doring the Revolution affirmed the 'right to resist every attempt upon their liber-
ties’ and believed '[w]e have taken up arms in the best of causes' to defend ‘constitutional
rights **? continued upon taking the bench to maintain 'the right of rescuing themselves
from. . . oppression’ by changing the form of government or by revolution.”® Blair allowed for
nonforcible 'resistance. . . to an uncenstitational act of Congress,’ as 'entitled to the protection of
the law." and for opposition 'to any self constituted anthority' as 'resistance of tyranny,

- Most successor justices left far less freedom for legitimate dissent. Paterson, the year
before taking the bench, prophesied that ™Order is Heaven's first law™ and that habitual and
cheerful snbmission to the laws of our country, and the powers legally established is a social

duty of primary importance,’ ironically in a speech extolling the Revolution.*®® He had long

2 gpeech (5 Feb.1621), Coke's Writings 3:1195.

I § ocke 24151; ibid 202, 206, 207, 222, 223-30, 228, 232, 23739, 242; aceord Ashergft 297, 303,307, 305,
315, 319.

8 oomartie 278; accard Locke 2209, 222, 228, 230; Ashorafi 319,

29 K ¢, John Adams, "Dissertation on the Canon and the Fendal Law' (1765), Adams Works 3:447, 454; Milton
M Klein (ed), The fndependent Reflector (HUP, Cambridgs 1963)27-28, 326,

0 Farmer [Johm Dickinson], Letters from & Farmer (Edes and Gill, Boston 1768) 17.

M1 John Jay to Rev.Samuel Miller (28 Feb.1300), Jay Correspondance 4:261; accord ibid 4288, 289,

H2 James Wilson, "An Address to the Inhabitants of the Colonies' (1776}, Wilson Warks 1:46, 52, 53.

1 Fames Wilson, "Lectures on Law' (1790-91), Wilsan Worke 1:427, 714; gocord ibid 1:427,2:1041, 2:T082-83.
%4 )ohn Blairs Charpe (U.8.Cir.Ct.Ga. 27 Apr. 1795), DHSC %31, 33, aceord DHSC 2487, 486,

% William Paterson, July 4 Oration' {c.1792), Paterson Papers-LC 4, 1.
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taught that to contravene the 'declared will of the people by their representatives or 4 major-
ity' is ‘subversive of government' and i§ practiced by ‘tyrants in heart and traitors in prac-
tic:e,'zaﬁ and on the Supreme Court continued to write variations with even darker overtones
for dissent.”®’ Iredel] charged that it was ‘necessary that an obedience to the laws of our country
be enforeed ™ Chase again changed his pre-Yefferson charge—-'it is the indispensable duty of
every citizen to submit to the laws, although ever so repugnant to his private opinion; until
they are repealed, or declared void by thejudiciarylﬂg——to a post-election version striking that
_ language and, for ti1e first time, adding that unconstifutional laws need not be obeyed.”®

5 The Nonextension of Treason to Opposition to tﬁe Administration

The English law of treason™' expanded like a tree to encompass not only levying war
but planning or imagining the king's death (including 'words [that] be set down in wriling'),
five other branches as Blackstone summarized them,” innumerable additional limbs such as
treason by words alone under Henry VI and some successors,” and constiuctive treason. ™

The Constitutional Converntion repudiated such definftions and limited treason to levying

war or adhering to enemies”” As Wilson explained, 'a very great part of [other governments']

26 William Paterson, "Tury Charge' (n.d.), Parerson Legal Papers-LC 2; aecord William Paterson, Notes Ap-
pearently of the Debate in the Senare’ (8 Sept.1789), Paterson Papers-NFPL 367,379,

%7 illiam Paterson's Charge (U.8.Cir.CLPa. 4 May 1795), DHSC 3:40, 42; aceord ibid 3:12, 204, 463, 465 A
fellow senator in the first Congress described Paterson as 'a Summum Jus Man, Diary of Willlam Maelay' (12 June
1789 entry), DHFFC 9:290 &5 (he believe[d] in the supreme rigor of the law and applis[d] it without concem for
Justice'}.

2 Tames Itedell's Charge (U8 Cir.Ct.Conn. 25 Apr.1793), DHSC 3:28, 29, aceord ibid 3:14.

1 Sainnel Chase's Charge {U.8.Cir.CLPa. 12 Apr.1800), DHSC 3:408, 413. This contradicted not only Chase's
1776 position, bot his 1787 position on the 'right in the people to resist their rolers’ when tyrannical. "Samuel
Chase to His Constitnents' (Broadside 9 Feb. 1787), Melvin Yazawa (ed), Represerdative Government and the
Revalwtion: The Maryland Constituiional Crisis of 1787 (JHUP, Baltimore 1975) 55, 60.

2 gamuel Chase's Charge (U.S.Cir.CtMd. Nov. 1802), Chase Charge Book 33, 3435,

™ Orr 11-13; Freason 59-101, It grew out of 25 Bdw 3 stat 5 c2.

™2 Mlacketore's Commentaries .81, 76, 80, 74-93; see Momfesguien 1:233 (Bk.12, ch.7).

™5 O 16-23; e.gr, Act for the Preservation of the King (1661), 13 Car 2, stac 1, ¢1; EHD 8:63,

™ Blackstone's Commentarios 4:81; Orr 27,28,

5 11,8 Const, art.II §3; James Wilson, "Lectores on Law' (1790-91), Wilson Works 1:427, 2:1151-52.
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tyranny over the people has arise from the extension of the definition of treason. ™

Thus, Wilson instructed the first grand jury that, because '[t]reasons, capricious, arbitrary
and constructive, have often been the most tremendous engines of despotic or of legislative
tyranny,' treason only meant what the Constitation defined it as, lest as in Tudor England 'so
many "paing of treason were ordained by statute, that. no man knew how to behave himself, to
do, speak or say, for doubt."*” He defined levying war equally narrowly.*®

In confrast, Paterson painted treason and sedition with a broad brush, evidently to en-
hanee the culpability of sedition afier passage of the Sedition Act by treating it as a variety of
freason, in charges that he wrote hut may not have delivered. Crimes 'of a treasonable and
seditions nature’ required "particular attention' and shared the same evils. 'Treasonable and
seditions offences have a tendency to deprive government of the confidence and affection [of
the] people .. _, Hence seditious language, seditious writings, and seditious actions. Hence
riots, and tumults, and insurrections. . . . 2% Under his broad view of treason, whoever 'is
lawless. . . is a tyrant and of course a traiior to the government.”®! Cushing similarly defined
treason to include almost any armed resistance to any government action.® The zeal of
other justices in stamping out sedition also seemed to emanate from seeing it as a sibling, if
not a parent, to treason. In Iredeli’s case, the association went baclk far, as during the Revolu-
tion he had prosecuted criminal charges for sedition and treason by words alone. >

6 The Nonexistence of 2 Federal Common Law of Crimes

A recurrent coniention betwveen King and Parliament had been the former's claims of

¥ Farrand's Records 3:163; aceord thid 2:348 (Franklin),

™ James Wilson's Charge (US.CirCtPa. 12 Apr.1790), DHSC2:33,42; gecord Jamss Wilson's Charge
(11.3.Cir.Ct. ¥a. 23 May 1791}, ibid 2:166, 172, precluding constructive freasons, 2:173.

2 fames ‘Wilson, 'Lectiwes on Law' (1790-21), Wilsen Works 1:427, 2:1153, 2:1154,

2 Yilliam Paterson's Charge (Mo.5 ¢.1798), DHSC 3:464, 465; aceord William Paterson's Charge (No.4
¢.1798), #bid 3:462, 463.

™ William Paterson, Aoy Charge' (1Ld.), Paterson Legaf Papers-LC.

31 william Cushing's Grand Jury Charge 6, Nathan Peasles Sargent Papers' (Phillips Library of Peabody Essex
buseum, Salen, Papers 1757-1809, Box 2), )

2 fredelf Papers 1:464, 2:124, 2:190; accord Jacobin 97.
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prerogative powers to create or punish offenses not legislated,m Star Chamber opponents,
Hume, and others applied that concern to prosecution of the press, warning of 'giving very
large discrefionary powers to the court to punish whatever displeases them. ™™

The issue of nonlegislatively authorized crimes reappeared as the first federal courts
grappled with whether their juris;dicﬁun included English common law crimes under an un-
legislated federal common law. The pre-1798 conclusion of the sarly Supreme Court justices
that 'the penal code of the U. States is plain and concise, and reduced. . . to wiitten exactitude
and pl‘ﬁCiSiDIl,'ms along with the law of nations for infernational controversy, was then altered
by most sitting justices (Chapter 3.E).

7  The Effect of American Constitutions on the Blackstone-Mansfield Definition
and on Seditions Libel Law

The ultimate point of disagreement between early Supreme Court justices was whether
recent state constitutions and the new federal Constitution, in forbidding violation or abridg-
ment of freedoms of press and speech, adopted the narrow Blackstone-Mansfield definition
of those freedoms and its support for seditious libel prosecutions, or rejected that definition
and proscribed prosecution for printed or spoken words. The Blackstone-Manstield defini-
tion of freedom of press and the English common law of seditions libel are discussed in the
next chapter. The early justices' nonacceptance of that definition before 1798 is discussed in
Chapters 4-5. Those justices' division over that definition and over seditious libel in response
to the Sedition Act of 1798, with most sitting justices shifting to accept the Blackstone-
Mansfield definition and seditious libel, and most remaining justices diverging from them, is

the subject of Chapters 6-7.

M3 proclamitions {1610 12 Coke's Reports 74, 77 BR 1352, 1353 {PC); Bill of Rights {168%), 1 WM (zess 2)
c2: EAD 8:122; accord Brooks 116-17,

3 David Hume, 'Of the Liberty of the Press' {1742), Essays Moral, Political and Literary (QUP, Oxford 1363)
L3

¥ William Paterson's Charge (U.8.CirCtPa 4 May 1795}, DESC 2:40, 41; accord James Iredell's Charps
(S Cie. CLN.Y. 6 Apr 1795), #bid 3:14, 22,
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CHAPTER 3

SEDITIOUS LIBEL AND THE
NEW FREEDOMS OF PRESS AND SPEECH

Were it not for such writings as have been called libels, there would
have been no revolution either in England or America, nor the least
vestige or jot of civil liberty remaining among us.

~Philadelphia Newspaper (1789)!

William Blackstone, in the last volume of his Commentaries i 1769, described England as
enjoying 'liberty of the press' and defined that liberty as the absence of licensing, even though

there were other restraints:

In this, and the other instances which we have lately considered, where blasphe-
mous, immeral, treasonable, schismatical, seditious, or scandalous libels are pun-
ished by the English law, . .. the liberty of the press, propeily understood, is by no
means infringed or violated. The liberty of the press is indeed essential to the nature
aof a free state: but this consists in laying no previous restraints upon publications,
and not in freedom from censure for criminal matter when published. Every free-
man has an undoubted right to lay what sentiments be pleases before the public: to
forbid this, is to destroy the freedom of the press: but if he poblishes what is im-
proper, mischievous, or illegal, he must take the consequence of his own temer-

ity. ... ?
That passage immediately followed Blackstone's description of the crime of seditious likel;*
that erime iz what he principally meant in referring to ‘censure for criminal matter when pub-
lished.' Rlackstone's characterization of an England without licensing but with resiraints on the
press is an accurate description of the legal status quo when he wrote; the development of Eng-
lish law to that point is summarized in Section A.° His equation of England's status quo with

freedom of the press, and his declaration that freedom of the press meant only absence of li-

' 'Philadelphia, June 15 fadependant Gazetfeer (Philadelphia 15 June 1785) 2.

2 Blackstone iz cited berein as influential in America in the later eighteenth century, not az anthovitative {which
the Commrentariae are not). ORLE 11:75.

3 Blackstone's Commentaries 4:151-52 (emphasis in original).
4 Ibid 4:150.
3 The focus is on seditions libel, so blasphemous libel is not discussed, nor is obscene libel,
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censing and not freedom from seditious libel restraints, are open to question and were ques-
tioned by growing numbers in England and America; those critics are described in Sections B-
(. Their questions were simply whether seditious libel and other restraints were consistent with
freedom of press--whether the press could be called free when it was restrained.

Did freedom of the press mean to Americans in 1776 and 1789, as it did to Blackstone, the
ahsence of licensing despite the presence of seditious libel restrictions? Blackstone was cer-
tainly mfluential in America.® as in England,” for the rest of the eighteenth century and into the
next cenfury, However, his English critics were read in America,* and his American critics in-
cluded Adams and Jefferson.” American revolutionists did not accept everything he said un-
critically, and differed with him en monarchical and antirepublican themes,' which Blackstone
laid as fhe foundation of criminal law in Book IV,!! including seditious libel'? America's

ubiquitous religious dissenters similarly did nof accept Blackstone's parallel definition of relig-

% Dennis B Nolan, “Sir William Blacksions and the New Americen Republic: A Study of Intellectnal Impact®
(1976) 51 Mew York University Law Review 731; Jdeological Origing 30-31; see Wilftid Prest, Blackefone and
His Comprentarios (Hart Poblishing, Ouford 2009,

7 Tariq A Baloch, 'Law Booksellers and Printers as Apents of Linchanpe' (2007) 66 Cambridge Law Jowwnal 383,
405 085, 404-08; SFC Milsom, Stodies in the History of the Common Low (HP, London 1985) 198,

8 Eg, An Dueresting Appendix to Sir William Blackstone’s Commentaries. . . Containing Priestley’s Re-
marks. . . Firneawoe’s Letters (Robert Bell, Philadelphia 1772) 5,51, 120; Fhe Palladtum of Con-
selence. . . Comaining, Furnemoe's Letters 1o Blackstone. Priestley's Remarks on Blackstone {Robert Rell,
Philadelphia 1774); Bureh 3275, 285, 303; [Jeremy Bentham], 4 Fragment on Government; Being An Exconi-
wration of. . . Sir William Blackstone's Commentaries (T Payne, London 1776) iii passinr, An Interesting Address
to the Independent Part of the People (G Kearsly, London 1777) 16-17 passim {refuting Blackstone on informa-
tions}.

* Eg, Thomas Jefferson, "Commounication from House of Delagates to Senate Concerning Money Bills' (9
Tan. 1718, Jefferson Peapers 2:54, 57, ibid 2:43; Thomas Jefferson to John Tyler (17 fune 1812), Jefferson Pa-
pers-Refirement 5:134, 136; [lobn Adams), Novanglis Ne.X,' C. Bradley Thompson (ed), The Revolutiorrary
Writings of Jebn Adams (LF, Indianapolis 2000) 262, 263, _

W R, Chisholm v. Georgla, 2 115, £2 Dall) 419, 458, 460, 462 (1793); Wilson Werks 1:4, 1:25, 1:1590, 1:196,
1:443, 1:467-68, 1:471-74, 1:549, 2:1049; Wilton's Consideraions 2-3, 27-28; Dickinson’s Essqy 38-39, 97n;
aecord Albert W Alschuler, Rediscovering Blackstone' {1996) 145 University of Pennsylvania Law Review
1, 9-16; fdecdogfeal Origing 171, Creation 7, 375, 530, 355,

£ g, Blackstone's Commentaries 42, 74-75, 82, 94, 102, 119, 127, Many recognized, a3 Blackstone did nof,
the inconsistency of his parliamentary supremacy with other Whig principles, including the Revolution of 1688,
the right of revolution, contractarian theory, and natoral rights. Michael Lobban, ‘Blackstone and the Science of
Law' {1987} 30 Wistorical Journal 211, 326-27, 328-29; HT Dickinson, "The Eighteenth-Century Debate on the
Sovereignty of Parliament' (1976) 26 Transactions of the Royal Historical Society (5th ser) 189,

12 fhid 4:150-51, 123. Thus, Chipman, showing queasiness about English criminal law, complained that Black-
stone defended all Bnglish laws ot the least those, which are the most fanlty.! Nathaniel Chipman, "Sketches of
the Principles of Government' (17933, in Perry Millez {ed), Legaf Mind in America (CotUJP, Ithaca 1969 19, 29,
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ious liberty as meaning mere toleration of qualifying sects,” a disagreement widened by Black-
stone's bumbling apologia that conceded that ‘reviling the ordinanrces of the chureh is a crime’
an the part of any dissenter, and that men-conformity is still a crime’ on the part of those dis-
senters not qualifying for toleration.”* American revolutionists could not fail to notice the
Crown's use of seditious libel to stifle opposition press and speech, and many criticized that,
The Sedition Act of 1798 forced thought and development of theory on the effect of the
First Amendment on seditious Iibel, In the debate around the Act, Madison, the 'father of the
Constifution,' best formulated the argument that the First Amendment prohibited criminaliza-
tion of discussion of public officials and measures, and that it and the American Revolution
overrode the Rlackstone-Mansfield definition.™ He explicitly rejected Blackstone's account as
inconsistent with American bills of rights:
this idea of the freedom of the press can never be admitted to be the American idea
of it; since a law inflicting penalties on prinfed publications would have a similar ef-
feet with a law authorizing a previous restraint on them. It would seem a mockery
to say thaf no laws should be passed preventing publications from being made, but
that laws might be passed for punishing them in case they should be made. 16
Hamilfon, in contrast, contended that freedom of press in the First Amendment meant the same
thing as in English common law as stated by Blackstone, which continued mn force in the new
natior, and that the Constitution allowed ‘laws for restraining and punishing incendiary and se-

ditious practices,’ including "writings &¢ which at common law are libels if levelled against any

officer whatsoever of the Ulnited] States!"” More than a century later, the lines were stll simi-

B Blackitone's Commentaries 4:53, 425.

" William Blackstone, 'A Reply to Dr. Prisstley's Remarks' (1773), in The Palladum: of Conscience (Robert
Bell, Philadelphia 17741 37, 41, 40; accord Blackstore's Cormentaries 4.30-38,

¥ James Madison, "Repart on the Virginia Rezolutions' (Dec.1799-Tan. 1800%, Elfict’s Debarer 4:346, 561, 565,

¥ thid 4:569; aecord Bt. George Tucker, 'Of the Right of Conscience; and of the Freedom of Speech and of the
Press,' in Clyde N Wilson (ed}, Frew of the Constitution of the United States (LF, Indianapolis 1999 371, 379-
o,

1" Alexander Hamilton to Jonathan Dayton (Oct.-Nov.1799), Hamilton Papers 23:599, 604; gocord Alexander
Hamilton, "An Address to the Electors' {21 Mar 1801), ibid 25:349, 364, He later argued for the common law of
seditious libel with Zenger amelioration. People v. Craswel, 3 Tohps. Cas. 337 (N.Y 1804); Tulius Goebel and
others {eds), The Lew Practice of Alexander Homilton (ColUP, New York 1964-81) 1:80%, 809.
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larly drawn, with the Madison view expressed by Chafee and various professors'® and jus-
tices,'? while the Blackstone-Hamilton view was expressed by Levy and other professors.?”
This chapter’s addition to existing literature is to challenge the dominant thesis of Leenard
Levy that the Blackstone-Mansfield definition was unquestioned in England and America (Sec-
tions B-C), It also adds corroboration of Hamburger's thesis, and charts the step-by-step depar-
tures of seditious libel doctrine from other libel law and other criminal law (Section A), pro-
vides historical support for an expansive meaning of freedom of press (Section D), and chal-

lenpes the prevalent view that Supreme Court justices accepted a federal common law of

crimes before 1797 (Section E).

A  Development of the Eflglish Crime of Seditious Libel
The doctine of seditious libel as it existed in England and America af the time of the Ameri-
can Revolution was summarized by Blackstone as follows:

Of a natare very similar to challenges are libels, libelli famosi, which. . . in the sense
under which we are now to congider them, are malicious defamations of any person,
and especially a magistrate, made public by either printing, writing, signs, or pic-
tures, in order to provoke him fo wrath, or expose him to public hafred, contempt,
and ridicule. The direct tendency of these libels i1s the bieach of the pubh-:: peace, by
stirring up the objects of them to revenge, and perhaps to bloodshed. .

¥ Thomas M Coaoley, 4 Treatise on the Constitutional Limitatfons (LB, Boston 1868} 426-30; Zechariah
Chafee, Free Speech in the United States (HUP, Cambridge 1946) 18, 20-21; Freedom's Feitars 427-31;
Brant 17, Thomas A Green, "The Jury, Seditious Libel, and the Criminal Law,' in RH Helmholz and Thomas A
Green, Juries, Libel and Fustive {Clatk Memorial Library, Loz Angeles 1584) 37, 40; William T Mayton, *Sedi-
tious Libel and the Lost Guarantee of a Freedom of Expression’ (19847 84 Columbia Law Review 91, 95, 96-
09, 114; Harling 112,

¥ ibrams v. Unfted States, 250 U.S.616, 630-31 (191%) {Holmes, J, dissenting), though Holmes had migrated
from an inconsistent prior opinion, Patfersen v, Colorade, 205 118454, 462 (1907), Thornhill v. Alabama, 310
11.5.88, 101-02 (1540); Communist Party v. Subversive detivities Conirol Bd,, 367 U8 1, 158 nd6 (1961) (War-
ren, CI, dissenting); New York Times Co, v. Sullivan, 376 U.8.254, 273-74 (1964); First Netional Bonk v. Bl
forzé, 435 U5, 765, 776 (1978},

% Juzeph Story, A Familiar Expesition of the Constirution of the United States (Harper, New Yok 1859) 317-
18; Bdward 8 Corwin, ‘Freedom of Speech and Press under the First Amendment: A Résumé® (1920) 30 Yale
Law Journal 48, 49; Thomas F Caroll, “Freedom of Speech and of the Press in the Federalist Period: The Sedi-
tion Act’ (19207 18 Michigan Law Review 615, 636-37, 648; Westel W Willoughby, Fhe Constitutional Law of
the United States (Ind ed Baker, New York 1929) 1196; Crea#on 63; Levy xi-xii, 170-72; William R Casto,
‘Oliver Ellsworth’ (19%6) Joumal of Supreme Court History 73,83, Howmbarger 745-46 n261; Federal
fam 700 & 1 25; Repressive Jurfsprudence 5-6, 57-71 (which was published after this chapter was written).

2 Blackstone's Commeniaries 4:150 (empbasis in original).
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{A 'libel' meant 'literally a little hook,*? but commonly referred to 'any defamation in writing
or permanent form™ and in seditious bel prosecutions referred to a 'seditious libel. ™)

Broadly, the common opinion of legal historians for many years has been that the doc-
trine of seditious libel 'largely derive[d] from. . . work of the [S]tar [ClThamber’ in the seven-
teenth century,” as did criminal libel generallyff' and emerged by adoption by the King's
Bench during the Restoration of the former Star Chamber jurisdiction.”” The judicial choice
to follow Star Chamber precedent for seditious libel, which deviated from the existing defa-
mation law and criminal law of the King's Bench, rather than to apply prevailing rules for
defamation and crime (or even to question the legitimacy of seditions libel itself) amounted
to a political choice by English judges™ to facilitate Crown prosecution of dissidents and to
minimize jury interference with snccessful prosecutions.

Hamburger, like Balker, sees significant borrowing from the Star Chamber in seditious [i-

* Giles Jagob, 4 New Law-Dictionary (Nutt, London 1729) s.v. libel [unnumbersd]. Libel slse meant a state-
ment of claim (and hence a claim more generally) in ecelesiastical courts and Admiralty. QHLE 1:321-23.

* Ibidh Bacon 1:490; Blacksione's Commentarics 3:126.

¥ B, Calendear-Witliam 10:350-31, 364, 400 {calling same publication a ‘seditious libel,' 'false, scandalous and
traitorous libel™; Calendar-Anne 3: 10,112, 138, 660 (calling same publications "scandalous libsls” and 'libel[s]);
Howkins 1:193; B v Woodfadl (1770) 5 Bumr 2661, 2665, 98 BR 398, 400 (KE).

5 Milzom 390; accord ibid 388-89; Fifoor 131, 128 nld; Brarz 5, 11; ez, R v Lucas (1515) Hudson 2:102 (Stav
Chamber) {"scandalous words against the lord cardinal' Wolsey); JA Guy, "Wolsey, the Couneil and the Couneil
Courts’ (1976) 91 Fnplish Historical Review 481,484 (1516 case invelving 'wo sclaunderous bills aswell
againste the kinges heighnes’ and Council); R v Perkins (1625) Rushworth 8 (Star Chamber); Proceedingt
against Wm. Prywn (1632-33) State Trialy 3:561, 576, 579, 580 (Star Chamber).

M Baker-Fatroduetion 119, defined in Blackstore's Conrmentaries 4:151; Levy 7.

T Fifpor 131; see Theodors FT Plucknett, 4 Concise History of the Commean Law (Sth ed Butterworth, London
1956) 496; e g., Triad of Dover, Brewster, and Brooks (1663) State Trialy 6:538, 563, 547 (KBY; Trial of Benfo-
wrin Harris (1680) State Trials 7:925 (KB); Trial of Sir Sawel Barnardision (1684} State Trials 9:1333, 1331
(KBY; Proceedings against Richard Boxier (1685} Stete Triats 11:493, 493,467 (KB); s.c. 3 Mod 68, 87 ER 43;
R v Johmsor (1685) 2 Show KB 488 89 ER 1058 (KB); Trial of the Seven Bishops (1688} State Tri-
oy 12:183, 426, 426-27, 427-28_ 420 (KB); 5.c. 3 Mod 212, 87 ER 136.

The accuracy of State Trisly has been questioned (fike that of most nominate reports). £z, John H Langhein,
"The Criminal Trial Before the Lawyers' (1978) 45 University of Chicago Law Review 263, 265-67. However,
after 1688 most proceedings in Stare Triads were '[t]aken down in short hand, and transeribed info long hand,
Tried of My, Richard Franekiin (1731} Stwve Trials 17625, 6250 (KBY, ag., THal of John Almon, State Iri-
als 20:803, 8073, Hale and Hawkins treated Stave Trials "as a source of legal authorities.” MRT Macnair, 'Review'
{1993) 11 Law and History Review 450,452 Hale 1:112 n{n), 116 n(z), 118 nth)-{i}, 168 nfm), 370 n{j),
390 n(s), 502 nie), 697  passim;  Howking 21259, 364, 391, 395, 397, 401, 406, 409, 412, 413, 418, 420, 422,
424 435, 428, 429, 430} passim. .

% See Hamburger 752-63; Green 68.
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bel doctrine.® However, Hamburger suggests that 'prior to the eighteenth cenfury the law of
seditious libel was a relatively insignificant means of restraining the printed press and was the
basis of a relatively small number of prosecutions, identifying the basis of most prosecutions
as statutes governing scandalous language about magnates (scondalum magnatum), cases on
infamous libel (libellis famosis) which he sees as then limited to magistrates, and particularly
violation of licensing ordinances and laws®’ such as those of 1637 and 1662 Disagreeing
with legal historians of earlier generafions who undifferentiatedly treated Star Chamber and
other prosecutions for seditious words and sedifious publications as prosecutions for seditious
libel,”® or for an 'offence of sedition,™* Hamburger instead dates the beginning of extensive re-
Lance on and development of seditious libel just after the final lapse of press licensing in
1695™ as the result of a quest for replacement restraints on the press.*® Thus, the defining deci-

sions on seditious libel occurred between 1695 and 1704, and prosecutions followed.

¥ Hamburger 691-97, 701, 703, 712, 730, 740.

M Homburper 663, He identifies most of those pre-eiphteenth century proseciutions as 'against manuscripts
pather than printsd material,’ sinee manuscripts could not support prosecution under licensing requirements. Jhid
BGS. '

N Humburger 763-65, 664, 674; accord Mansfield Mamuseripts 2:775.

3214 Decree of Starre-Chamber, Conceming Printing' {11 July 1637), drber 4:528; Kenp 1:346; Licensing Act
(16623, 13-14 Car 2 ¢33; EHD 8:67.

* gir James F Stephen, 4 History of the Crimingl Law of England (Macmillan, London I283)
2:316, 343, 348, 300-01, 207-33; Sfebert 117-26, 269-70, 302, 80-81; Sir William S Holdsworth, 4 History of
English Law (Msthuen, London repr 1966) 10:674, 53:208-12, 8:3348-42, though Holdsworth is overstafed as
advocating continuity berseeen pre-1695 and post-1695 decisions, fbid 10:673-74, 676, 695 and William S
Holdswarth, "Press Control and Copyright in the 16th and 17th Centuries’ (1920) 29 Yale Law Jowmal 841, 257,
of Hamburger 663, 730-60.

¥ Roger B Marming, "The Origins of the Doctrine of Sedition' (1980) 12 Albion 99, 100. Hamburger is sup-
ported by the paucity of desciiptions of a sedition offense in treatises. £z, Bacon 4.409-65 (no section); Sir
Tohn Comyns, A Digest of the Laws of England (H Woodtall, London 1762) 5:688 (not in index}.

* During prior kipses, the Crown brought seditions libel prosecutions under claimed prerogative power to
prosecute seditions libels under proclamations, Wil of Hemry Carr (1680} Stoete Trials7:1111,1114
{KB) {describing decision of all judges); and the jodges claimed suthority to punish books "scandalous to the gav-
ernment under common law, Heeeis, Stele  Triale ot 7:92930, 931-32; gccord Dover, Swte Trigl-
5 at 6:563, 564, 548, and libel, Memorandum (1604) Cro Jac 37, 79 ER. 30 (Assemblage of all Mustices) (false
romeirs of King were indictable by the rules of the common law'y, Dover, State Trfals at 6:548 (from private
libelsy; Seven Bishaps, State Triols at 12:426 (from fibellls famosis).

% He reasons that most prior prosscutions were for viclation of licensing requirements, and so were not ‘hisbori-
cal evidence of seditious libel doctrine.! Hamburger 674. In 1695, the Coromens stated that offenders of the
former Licensing Act could he punished at commeon lave' fBfd 717 n168, citing JHC 11:305 (17 Apr.1693).
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Hamburger's view has been broadly accepted.™ The discussion below adds to the evi-
dence supporting his thesis in four ways: a decision of the administration to use seditious libel,
a rise of prosecutions initiated on that basis, and formal ipstructions to the judges, as well as a
decision of the Commons to follow essentially the same approach.™ Thus, immediately after
the Licensimg Act lapsed, the Ministry in May 1695, to confirm the legitimacy of a warrant ‘for
suppressing all scandalous and sedifious books and pamphlets' and newspapers, posed the ques-
tion to the Solicitor General "what may be done according to Law (how that the act about leens-
ing is expired) for preventing the abuses of the press.!® The Attorney General and Solicitor

General responded that seditious publications ‘were still punishable when detected,™ and a

vl

round of warrants for 'seditious and treasonable books, papers and printing presses”™ soon fol-

lowed © Reacting to a particularly infuriating publication in 1696, the King asked the Attorney
General 'how far the writer, printer and dispersers of them may be punished, and declared he
was ‘resolved to have the prosecutions thereof carried as far as the law may be!? As substitute
anthority for the licensing statute, the Crown relied on proclamations proscribing seditious pub-

lications and issued additional ones.* and supplemented those with perfodic instructions to

M g, Mansfield Manuscripis 2:778; B&M 778; Shanmon C Stimson, The dnterican Revelution in the Low
{PUP, Princeton 1990} 162 n&7; Michael Lobban, *From Seditious Libel to TInlawful Assembly: Peterloo and
the Chanping Face of Political Crime c1770-1820° {1990} 10 Oxford Journal of Legal Btudies 307, 305 nll;
Lois & Schwoerer, 'Libeity of the Press and Public Opinion: 1660-1695," in JR Tonss, Liberty Seenred? Britain
Before and Affer 1688 (SUR, Stanford 1992) 199, 208; Repressive Jurisprudence 34; Reclaining 188 170,

3% The Commons adopted a rule ‘that to print, or publish, any books or libels, reflecting upon the preceedings of
the House of Commans, or any member thereof, for, or relating to, his service therein, is a high viclation of the
rights aud privileges of the House of Commons.' JHC 13:767 (26 Feb.1701). It enforced the rule by the legisla-
tive prosecutions, and recommendations for Crown prosecutions, cited in Chapter 2.

¥ Calendar-William 5:465 (9 May 1695).
® Ibid 5:483 (30 May 1655).
1 tbid 5:495 (18 June 1695); aeeord, ibid 6:25, 30, 49 (Tuly-Aug.1695);, Cressy-Deangerous 228-29.

# Attempts to prosecute dissenting press for treason collided with the Trial for Treason Act of 1696, 7T&8 Wm 3
c3, EAD B8 Staftes T:6-7, Hamburger T22-23.

# i Willlam Trumbull (Secretary of State) to Attorney General (26 Oot. 1698), Colendar-Wiilion: 7:424.

* proclamation for the Better Discovery of Seditious Libellers' (ro4101) (13 Sept.1692), Tudor-Sneavt Proe-
lametions 1:491; "Proclamation, for Restraining the Spreading of False News, and. . . Seditious Papers and Li-
belz' (26 Mar. 1702), Kemp 4107, Fudor-Stwart Froclamations 1:514, reissued 1:518 (25 Feh.1703); Proclama-
tion for Preventing and Punishing Immorality and Profaneness’ (24 Feb. 1698), Celendar-William 9:107 (her-
exy). Thug, Tutchin's proseciution was 'according to the proclamation. Calendar-Anne 4: no.80 (15 May 1704).
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prosecute particular publications.*

The Crown's prosecutions of print, writing, and speech after the 1693 lapse of licensing
that are mentioned in the Calendar of State Papers were indeed primarily based on allega-
tions of seditious libel, during the remaining seven years of William I's reign and the first
five years of Anne's reign. In 70 Crown prosecutions, the focus was on 'seditious libel
(12),‘ilj or the equivalent 'sedifious books and pamphlets’ (173" or 'seditious news' (15},43 or
sometimes just libels' (16),* along with treasonous (4) or heretical (6) publications.™ The
government's 20 other prosecutions were also primarily based on seditious words in unpub-
lished writings {3),”! and seditious or seandalous spoken words (I'F').52 In framing those cases,
prosecutors followed the lines of seditious ltbel doctring from the Star Chamber.* Indictments
included elements drawn, instead of from licensing statutes or ordinances, from defamation and
scandalum mognatum,”* and allegations of treason by words™ (though those only constituted

overt acts™). Reliance on seditious libel and increase of prosecutions continued, as ‘from 1702

5 Colendar-William 6:72-73, 7431, 9:261-62, 10:255; Calendar-Anne 3: 00.138; 'Proclamation, for Appre-
hending John Tutchin' (no.4368) (24 Feb, 1704, Trdor-Stuart Proclomations 1:519,

W Ihid 6230, 6:46_ 6:117, 7:425, 1431, 7432, :51, §:262, 10:237-38, 10:350-31; Calendar-Anne 3: 00690, 4:

ne. T,

Hibid 5:49R(Z), 6:72-T3, 6:73, 7422, T.424, TARE, 8257, 85301, 90422, 106253(2), 11:352;  Calendar-dnme 2
474 2476, 3: no.22, 4: no.12738.

W ppid 6:20 6:30, §:171, 8:175, §:316, 8:426, 10:220, 10:249, 10:255(2), 10:34 L, Cellendar-drme 22471, 4T7(2),

2;535.

Y thid 8:249, 8:274, ®261-62, 11:100, 11:425-26, 11:456; Calendar-dnne 1:336,1:540-41, 2:39, 2:60, 3: no.
112, 138, a60, 22135, 4ino. 366, D45

N Tyeason: ibid 6:53, 6:73, 8222, 10:364 {zame 10:400), Heresy: ibid 8:300, 3:388, %:107 (same £:301); Cai-
endar-Anne 2:49, 3 10,967, 1372 (same no. 1023},

1 fhid 7:422 (same in other at 7:422), 10:85, 10:256; accord W Hardy (ed), Cofendar of the Middlesex County
Records, Session Books 1689 o 1709 (Harrison, London 1903} 327, 351 {Joln Denton, Thomas Pudsey).

2 Fhid 6:49, T:415(2), 7437, :53, 8:461, 10:179, 10:200, 10:400, 11:52, 11:149, 11:349; Calendar-Arie 1:66,
1:124, 1:509¢2), 2:147-48, in addition to treasongble words.

¥ Ag dizeussed in Section A.1-4 below.

¥ By calling publications 'scandalons, eg, Colendar-Williom 7:425, 8:33, 10364, Colendar-Anne 2:476, 3:
no.22, 112, 4: no366, 796, 245; and by calling newspapers ‘false news,' did 6:29, 6:30, 7:431, 8:171, §:175,
10:249; Calendar-Anne 2:477, 4: 00,943,

* By often calling publications and words treasonable as well as seditions, eg, Cofendar-Willion 7.5.498,
6:30, 6:4%(2), 6:117, 7:422, §:262, 14364, 10:400; Culendur-Anne 1:20. See Orr 11-29.

3 Blackstone's Commertaries 4:79-80; Hawkins 1:38-39; e g, Case of Hugh Pise (1628) Cro Car 117, 70 ER
702 (KE), B v Tayler (1703) 3 Salkeld 198, 91 ER 775; 2 Ld Raym 879, 92 ER 8% (KB) (treasonable words); &
v Whitmore (1749} 1 Black W 37, 96 ER 20 (KB} ("speaking treasonable words').
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to 1756, there were 123 prosecutions for political libels,' and 'a further sisty-six in the years
1760-29,”7 followed by an explosion of about 200 in the 1790s.

The Crown also gave instructions to the judges 'to have a watchful eye over the writers,
printers and dispersers of false and seditious news' and to prosecute them, in 1697, and repeated
those instructions two vears later.”™ The King in Couneil instructed judges fo include in their
charges for grand juries, in 1700, 'to proceed against the printers, vendors and dispesers of popish
books and of other sediticus books’ and 'to proceed against writers and dispersers of false news.®?

The judges complied with those instructions, as had prosecutors, by shaping the distine-
tive eighteenth century form of seditious libel that Blackstone described. With the Stuarts
fallen and licensing expired, the courts, particularly King's Bench, faced the implicit question
whether seditious libel would remain a erime, and the explicit question whether it would be
governed by Star Chamber precedent for seditious wards and seditious libel, ot by the com-
mon law of libel and of criminal law generally. The choice was made by the Lord Chief Tos-
tice at the time licensing lapsed in 1695, John Holt,*' and after near-neglect for a half century
was reaffirmed by his successors,” to base seditions libel on Star Chamber precedent from

the early Stuarts®™ and on King's Bench precedent from the later Stuarts,** claiming that the

Star Chamber was only abolished because all offenses punishable there were also punishable

57 Michael Lobban, From Seditious Libel to Unlawfol Assembly: Peterloo and the Changing Face of Political
Crime ¢1770-1820° (1990) 10 Oxford Jowrnal of Legal Stadies 307, 309 nll; accerd Harling 108; Ham-
brrger 72425 (‘at least 115 in King's Bench, with additional ones in Common Pleas).

 (live Emsley, 'Repression, "Terror” and the Rule of Law in England During the Decade of the French Revo-
lution' (1985) 100 Bnglish Historical Review %01, 824; gecord Michael Lobbgn, Treason, Sedition and the
Radical Movements in the Ape of the French Revolution' (2000) 22 Liverpoel Law Review 205, 206-10, 210-
34, 224-30, 230-34 {seditions 1ibel, treason, pap act prosecutions, then detentions).

F Cedendar-William 8:171 (27 May L697); sccord ibid 10:237-38 (13 July 1699).
0 fhict 10:388 (22 Feb, 1700).

VYR, The Lifz of the Right Honowrable 8ir Jokn Holt. . . with a Table of References to All His Lordship's Argy-
prents (T Worrall, London 1764); see OQDNA 27:830.

* Proceedings. . . against Rev. William: Davies Shipley, Dean of St Asaph (1T84) Stne Triafls 21:847, 1036
(KB) (following Begr and Tutchiny: secord Mungfield Mamoeripts 2777, T80,

4 Prysm's Care (1690) 5 Mod 459, 37 ER 764, abridged in Holt KB 362, %0 ER 1100 (KB); e, R v Bear
(1699) 2 Salkeld 417, 419, 91 ER 1363, 365 (KB), Hombirger 730 & 12132

“ In fact, Holt progecuted some of those seditious libel wials. Tried of Frawcis Smith (1680) Stafe Tri-
afs 72931, 931; Trial of Jare Curis (16800, ibid 7:959, 959; accard ODNE 27:834, §30.
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in King's Bench. They did so even though these seditions libel precedents diverged starkly
from rules governing other libel actions and other eriminal actions. Those divergences were
not logically unified, except for their Star Chamber derivation and their uniform beneficence
to prosecutors and coiresponding deleterious effect on the accused.

Those rules eovemning ¢riminal prosecution of seditious libel, particularly their fransparent
biag and facilitation of presecutions, brought swelling criticism of their deviation from general
libel law and other criminal law, and for their restraint on freedoms of press and speech. The
six.uniquf: rules that drew the most criticism, and that interiaced discussion advocating broader
freedom of press and speech, were (1) rejection of a defense of truth, (2) elimination of a re-
quirement to prove criminal intent, (3) ¢riminalization of criticism of government officials, (4)
criminalization of criticism of government penerally, (5) withholding from jury determunation
the issues ::;f crime and criminal intent, and {6) use of peneral warrants, in addition to (7) defini-
tion of freedom of press as consistent with seditious libel restraints. ™

That criticism provoked defenses, and the most influential was Lord Mansfield's,” not
only by adamantly supporting the royal judges' position, but by rewriﬁng the history of sedi-
tious libel.*® Mansfield took 'up an eighteenth-century formulation of seditious libel and treated
it as age-old, as Oldham, notes,” while misstating that 'every lawyer for near 100 years, has so
far acquiesced,’?ﬂ and misstating that '[n]o counsel ever complained' of his narrow jury issues.’!

In his history, Mansfield chose his starting point as the Holt decisions, entirely ignoring the

8 Prywn's Case, 5 Mod at 464, 87 ER at 767, adopting the argument of Sir William Williams for the Crown.
% Thig section undertakes to discuss anly cases relevant to development of criminal 1ibel, not all decisions.
% O William Muay, first Earl of Mansfield 1776, Muawnsfield Mamaeripss 1:8-43; ODNE 39:002.

% Proceedings. . . acatrut Rev. Willlam Davies Shipley, Deon of St. Asaph (1784) State Trials 21:847, 1035-39
{KBY: 5.c. 3 TR 428, 100 ER 657; 4 Dougl 73, 99 ER 774, responding to defenss argument to Judge Buller that
doctrines of seditions libel were 'new doctrines’ not supported by ‘ancient precedents! ivid 21:923; gecord Heam-
burger 736,

@ Mansfield Meonnseripis 2:775; ez, SY. Asaph at 21:1036; R v Almon (1770) Mansfield Meomsseriprs 2:833, 836
{KB) {'an established rule from the beginming of time?). Mansfield also altered a ballad in St Asaph, 7bid
21:10%7-38; see Trial of My, Richard Franckiin (1731} Stete Thiale 17:625, 6720 (KB).

™ Contra the eloquent defense counsels' challenges in Ower, Witkes, Afmon, Woodfoll, Miller, and especially 5%,
Asaph.

! Contra R v Cook {1758) Mansfield Manuzcripts 2:810 (KB, B v Witkie (1776} ibid 2:849 (KB).
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contrary authority of Severn Bishops just before™ and (hwen afterward,” He was correct only in
identifying the "true creator' of the newly minted doctrine of seditious Iibel as 'Chief Justice
Holt at the turn of the eighteenth century™ The persistence of Mansfield's fairy tale, however,
results from its further acceptance by Tory legal historians, such as Stephen and Holdsworth. ™
They, and Mansfield, ignored six inconsistencies of the law of seditions libel with civil libel
and ¢riminal liability, and contrary definitions of freedom of press.
1  Rejection of a Defense of Truth |

. Defamation liability™® developed in the sixteenth cenfury’ through the action on the case
for words (slander),™ which remained the dominant basis of liability vmtil well into the efght-
eenith century.” The era was a time of widespread sbusive language,™ and courts developed
hnutations on actionable invective.

Truth was a defense across a wide specirum of law. The very 'gist of the action on the

" Marsfield Mamiscripts 2:807; aecord ibid 2:771, 782, 836 nl.

R Frigd of William Owen {1752) State Triads 18:1203 (KB); 5.c. Sayer 30, 96 ER 792, Mansfield claimed the
report in State Trigl was falss, which its later editor disputed. J6id 1203n.

™ Tames Oldham, Enelich Comimon Law in the Age of Mangfield (UNCP, Chapel Hill 2004 209.

™ Sir James F Stephen, 4 History of the Crintinal Lew of Englond (Macmillan, London 1883) 2:316, 343, 347,
350, 355, 35%; Sir William S Holdsworth, 4 Hixtory of English Lav (Methuen, London repr 1966} 10:680 (' [fIhe
view of the law held by Lord Mansfield and the other judges was the historically correct view of the law’); accord
ibid 10:687-88, 692, 674, 677, 683, 654, 687.

™ There is an extensive literatore displaying variant views on its development. Milsom 379-92; B&M 686-716;
DJ Ibbetson, A Historiced Faroduction to the Low of Obligations (OUP, Oxtord 1999) 112-25; Paul Mitchell,
The Making of the Modern Law of Defamation (Hart Publishing, Oxford 2005},

7 Paralleling its development by canon Jaw in ecclesiastical courts, Helfmholz 58-61; Helmbolz-Cases xxvi-xli;
Boker 2:236, 298-40; OHLE 1:564-08, 6:788-91; B&M 686-91; Milsom 380-84; Fifoor 126-28; David Hewin,
'Some Cases from the Defamation Jursdiction of the Archdeaconry of Richmond' (1398) 1% Joumal of Legal
History 251, 253-66. Defamation largely died out by 1400 in local courts. DI Ibbetson, 4 Historical fntroduc-
tion to the Lew of Obfigations (OUP, Oxford 1999) 113; see Sandy Bardsley, 'Sin, Spesch and Seolding in Me-
dieval England,’ in Thelma Fenster and Daniel L Small {eds), Fanra: The Politics of Yudk and Repwiation in Me-
dieval Ewrope (CorUP, Ithaca 2003) 145, 152-61.

% Baker 2:217-44; jhid 2:239-40, quoting and translating [Bichard Pynson], Natwra Breviafm] Newly and
Moosi Trewly Correciad (np [1528]) chooov-cluksyi; OHLE 6:783-88; Helmholz 56; Helmholz-Cager |xxxvil-
ovi; Fifoor 120-37,

= Cressy-Dangerous 235, 240; e, B v Edgar (1724) Sess Cag 133, 03 BR 135, Sess Cas 128 93 ER 129 (KB}

¥ Warsley v Lyddal (1669) 3 5id 433, 82 ER 120; 2 Keble 577, 581, 84 BR 363, 366 (KB); Laura Gowing,
Domestic Dangers: Women, Words, und Sex in Eqiy Modern London (CP, Oxford 1996) 121, Cressy-
Dgngerous 17-38; but see Robert B Shoemaker, 'The Decline of Public [nsult in London 1660-1800" (2000) 165
Past & Present 97, 99-103.
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cage for slander was the speaking of false words,' Baker says of common law courts,®’ and
truth was from the outset a defense.* The same applied to civil actions for libel, which
'may be justified in an action upon the case’ in the seventeenth century,* onee distinetion be-
gan to be made between libel and slander in the latter pait of that century,™ as written words
were more readily found actionable®® and malicious or damaging.¥ In the early eighteenth
century, the influence of criminal libel on the emerging action on the case for libel (or inevi-
table confugion from the integration in King's Bench of its libel jurisdiction with jts inherited
Star Chamber jurisdiction including criminal Libel) led to some commentators and judges say-
ing that truth could not be pleaded in the action on the case for libel, any more than in crimi-

nal libel.® This view, however, was never consistently followed and was rejected by the

8l Reker 21245, 24T, OHLE 6:704; Helmholz-Cases ovil,

® Revmond v Lard Fiizwanter (1521) Spelman 1, 93 Selden Society 2 (KB) (if he was a villein in fact, then he
has no cause of action’); Lepat v Buff {1533} Spelman 6, 93 Selden Society 6 (KB) (one judge), Shep-
pord 6,7, 12; Bacon 3:495, 4:516; Blackstone's Commentaries 3:125.

S OHLE 6:708 {after 1533 ‘truth seems to have been generally accepted as a distinet defence'); fhbetson 115,
Llaide v Breverton (1604} Hudson 2:101 (Star Chamber) ("defendant would have undertaken to have proved the
contents of the lefter to have been true"y; see Edwardes v Woofijton (1607) 12 Co Rep 35, 77 ER 1316,
B&M 708 (Star Chamber) ('honesty. . . of the said complainant’); fCol f King v Lake (1667) Hardres 470, 145
ER. 352 {Exch) ('a false libel,' per Hale, CB).

¥ pake v Hatton (1619) Hobart 252, 253, 80 ER 398, 369, Hobart 233, 80 ER 400 (Star Chember) (though not
in 4 criminal prozecution).

B dustin v Crdpeper (1683) 2 Shower KB 313, 89 ER 960; Skinner 122, 90 ER 57 (KB); Yaxon v Besret (1702)
7 Mad 91, 87 BR 1115 (KB, eccord Sheppard 1, 3; Mifsom 388; Fifoor 132; Paul Mitchell, The Meaking of the
Modern Lave of Defmterion (Hart Publishing, Oxford 2005) 4. Mitchell argoes persuasively that .dusifer and the
earlier King v Lake were actions on the case for words, and usad the temm 'libel' only to indicate the existence of
writing and to use it to escape the writior sensus rule, rather than to designate an independent cause of action.

8 fCol ] King v Lake (1667) Hardres 470, 145 BR 552, 553; Hardres 364, 388, 145 ER 499, 511 (Exch); accord
R v Summer [Somers] & Hiflard (1665) 1 Sid 276, 271, 82 ER 1099, 1100 (KB); R v Langley (1703) 2 Ld
Raym 1029, 92 ER 184; 6 Mod 124, 87 BR 882; 2 Salkeld 697, 91 ER 590; 3 Salkeld 190, 21 ER 766, Holt KB
654, 90 ER 1261 (KB); Harman v Delany (1731) Fitz-G 253, 254, 94 BR 743, 744; 1 Barn KB 289, 438, 94 ER
197,294 (KB). Holt KB reports are not always asccurate, and are copies and abridgments of other reports by
William Nelson.

1 R v Roberts (1734) Cunningham 94, 54 ER 1084; 1 Barn KB 90, 24 ER 62 (KB).

® Racon 1;495, 4:516 ('no scandal in writing is any more justifiable in a ¢ivil action. . . than in an indictment or
information’). King's Bench still could decline ‘granting an information for an offence’ if the 'lihel happens to be
true. Bacon 3:492. Words were still not actionable if adequately "sxplamed by other words." Conryrs 1.207.
There was similar confusion in ecclesiastical courts, which for defarnation actions similarly required "that the
imputation of a erime had been a false one,’ and ‘truth could in some circumstances serve legally to excuse defama-
tory utterances,’ though 'wuth in itself was not & sufficient justification.! QOHLE 6:582; see Helmbolz 64 &n32,
modifying Hefmholz-Cases 11
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time of Lord Mansfield® Criminal law outside libel allowed iruth-based defenses, sucfl as
{taking examples from Holt decisions when not punishing seditious libel) the defense to fraud
and deceit that amounts due were actually paid,” to forgery that the bond was valid,”! aﬁd to
prosecution of a cheat and imposter that 'he did not counterteit’ facts”® or his claims 'are true. ™
By contrast, truth was not a defense in the Star Chamber in criminal prosecutions for se-
ditious words or seditious writings.”™ where the Case de Libellis Fermosis early in the seven-
teenth century held, as tendentiously described by Sir Edward Coke, '[i]f iz not material
whether the libel be true. .. ™ {Coke supported the deviation from civil cases, saying in Star
Chamber in a civil libel case about alleged poisoning that 'if it had been true, ... Hatfon
might have justified the writing®®) Truth was also made no defense by the Star Chamber,

where most such actions were heard,” in criminal prosecutions for scandalim magnatum,”

even though the statutes defined the offence as ‘false news' about magnates™ and ostensibly

¥ Anorpwmons (1706) 11 Mod 9, 88 ER 921, 321-22 (KB) (per Holt, 'A man may justity in an action upon the
case for words, or for a libel'y; Cropn v Tilpey (Tviney) (1706) 3 Salkeld 225, 91 ER'79]; abridped in Holt KB
422, 90 BR1132 (KB) (incorrectly dated in reports); Hargrave v Le Brefon (1769) 4 Burr 2422, 2425, 98
FR262, 271 (KB) (Mansfield, LCI: suits against employers for giving the true character of 4 servant' nonaction-
gble); Ward v Mortimer (1776) Manafleld Manuscripts 2:844 (KBY, Weatherston v Hewkins (1780) 1 TR
110, 111-12, 99 ER 1001, 1002 {XB) {in such suts plaintiffs must ‘prove the falsehood'); Giles JTacob, 4 New
Law-Dictionary (Nutt, Lendon 1729) [unmumbered under ‘Libel] ('in actions on the case, one may justify that
the matter s true,’ bof not in criminal prosecutions); Blacksione’s Commentarfes 3:126, 4:150.

 Tyial af Charias Duncombe (1699) State Trials 13:1061, 1104 (KB); .c. 14 hdod 224, 88 ER 1278, though the
judges disagread.

N Tvial of Mory Butler (1699) Stafe Trigls 13:1249, 1262 (KB), other than where forgery was admitted.

2 Tyigl of Richard Hathaway (1702) State Trialy 14:639, 639-90 (KB).

I Triol of William Fulfer (1702) State Trialy [4:517, 534 (KB).

" Endsor 2:102; accord Milsam 300, 389; Green 41,

" Cose de Libellis Famosis (1605) 5 Coke's Rep 125a, 77 ER 250, 250 (Star Chamber), which is Coke's report
stating his aroument as attomey peneral but describing it 4 the jedgment of the court in the case of Arorney
General v Pickering (1605) Hawarde 222, 225 (Star Chamber). decord Sheppard 116, Milsen 389 (whether
written or spoken).

9 }erke v Hatton (1619) Hobart 252, 253, 80 ER 398, 299 (Str Chamber) (dissent).

®7 John C Lagsiter, 'Defamation of Peers: The Rise and Decline of the Action for Seandafin Magnatim, 1497-
17737 (1978 22 American Journal of Legal History 216, 217,

% 4 Bdw 1 ¢34 (1275): 2 Rich 2, stat 1, ¢3 (1378); 12 Rich 2 ¢11 (1388); 1 & 2 Mary 3 (1554); 1 Elizabeth 1
of (1559Y; Sheppard 16; Blackstone's Conpmentories 3:123; ag., Duke Schomberg v Murrey (1701) 12 Mod
420, 8% ER 1423: Holt KB 640, 90 ER 1254 (KB); IS Leadam (ed), Select Cases Before the King's Council fa
the Star Chamber. . 1477-1509 {Selden Society v16, Pernard Quaritch, London 1903) 36-3Tn; accord
Borker 2:244-45; OHLE 6:781; Fifoot 128,

™ Edward Coke, The Second Part of the Instittex of the Laws of England (Brooke, London 1797) 227; 3 Edw 1
¢34 (1275) (Coke's teanzlation, ibid 225: 'to tell or publish any false news or tales, whereby discord, or accasion
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19 That same rule came to apply to all libel actions in Star Cham-

allowed truth as a defense.
ber, whether brought by the Crowm or by private litigants:"*! while 'the defendant may jus-
tify. . . as true’ any spoken words, 'if he put the scandal in writing, it is then past any jostifica-
tien. ..."" During the Restoration, King's Bench followed the Star Chamber rule that
‘whether true or famd' is irrelevant (with the chief justice r:liss»s.:ntinlg),1EEI The Restoration
ended with a split of judges in the Sever Bishops: only Justice Powell's opinion required that
to be sedifious libe) 'it must be false,' while Justice Allybone's position was that 'there may be
every tittle of a libel true, and yet it may be a libel still. 1™

Holt followed that Star Chamber iule for the crimes of libel and sedifious libel, that truth
was irrelevant,'™ even while acknowledging that in private actions for libel the defe:ndaﬁt
'may justify' the printed or spoken words, saying the rule was ‘otherwise in an indictment'
where no justification of truth was allowed ' Thus in the years after 1688, the Crown's
charges against publications or words rarely alleged falsitj,r,'mr except in charges ageu;nst sedi-

108

tious news that generally recited that it was 'false news,” " probably seeking to build upon

of discord or slander may grow between the king and his people, or the great men of the realm ... ) Shep-
pard 17, Comyvas 1:187; Blockstane’s Commentaries 4149,

™ sheppard 17 (undifferentiatedy; Hudson 2:104 (if spoken, not if written); gecord [Capel Lofft, An Esay on
the Low of Libels (C Dilly, London 1785) 31; Hamburger 668-£9.

10 The Star Chamber heard nonseditious libel cages as well. Frize v Bennet (1625) Rushworth 6 (Star Chamber);
Moaore v Mercer (1632) Rusfworth 3:35 (Star Chamber); £ v Walker (1633) Rusfworth 3:59 (Star Chamber);
Richard Crompton, Stav-Chamber Cases, Shewing What Couses Properly Belong io the Cogrizance of That
Conrf (John Grove, London 16303 L0

2 rrdson 2:104; accord Wemts Case {1601) Meore KB 627, 72 BR 802 (Star Chamber) {'un libeller est pun-
ishable, coment que le matter del libe] sait vray'); Caston v Hitcham {1632) Ruskworih 35, 36 (Star Chamber);
sea Snrith v Tistor (1632} Rushworth 3:47 (Star Chamber).

0 g v Banks (1666) 2 Keble 22, 84 ER 14 (KB); .. 2 Keble 4, 84 ER. 3. One later treatise said the most an
accuszed could do was fo 'explain the words by shewing the occasion.’ Bacon 4:408.

T4 Crare Tricls 12:183, 426-27, 429 (KB).

8 Theodore FT Flucknett, 4 Cancise History of the Commaon Lew (5th ed Buiterworth, London 1956) 436,
Thomas A Green, Ferdict According to Conscience: Perspectives on the Epglivh Criminal Trial Jury, 1200-
1800 (OChiP, Chicago 19853 253,

16 tromemeus (1706) 11 Mod 99, 88 ER 921, 921-22 (KB}, evidently s.c. Cropp v Tilney (Tviney) (1706) 3
Sellceld 225, 81 ER 791; Holt KB 422, 30 ERI1132 (KEB); accord Hawlins 1:194; Green 41,

17 motendar-Wiltiam 10:249, 10:255, 10:236, 1364, 10:400: & v Orime and Nurt (1665) 1 Ld Raym 486, 91
ER 1224 (KB).

Y Cafendar-Fittiom 620, 6:30, 7:431, 8:171, §:175, 10:249; Celendur-Arne 4: n0.945; e.g., Trial of Mr. Rich-
ard Franekiin (1731 Stafe Frials I?:i_SES, 628, 635 (KB).
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scandatm magnatum. In Crown prosecutions for seditious libel and other criminal libel dur-
ing the eighteenth century, truth was no defense'™ and was immaterial. . . since the provoca-
tion, and not the falsity, is the thing to be punished criminally''* Mansfield, like other
judges, acknowledged that '[i]n the case of g civil action, it is different. !

There is no logical reason why truth should not be a defense to seditious libel, or why its
admissibility in civil actions for libel should not apply to criminal actions involving libel of the
King or magistrates. The obvious explanation is that government wanted power to punish criti-
¢cism, even if true. The illogic undedying that rule was shown by decisions and treatises carmrying
the point further: it was not just neutral {no justification) that the seditious libel was trae, but was
an aggravating factor that it was true. ' True criticism was worse than false criticism!

Those counterintuitive standards began to be challenged by the late seventeenth century,
most notably in the Harris case and the Seven Bishops case (where the attempt to raise truth
as a defense was rebuffed"” but the even division of the judges allowed the jury to decide all
issues and to reach a general verdict of acquittal’). Challenges, rejected by Holt, continued

to be rejected by his successors'’® including Mansfield, who found it ‘totally immaterial

whether the 'libel' was 'tue or false, !¢ and ultimately all the judges. "’

U gy Dorsmer (1726) 1 Barn KB 13, 94 BR 5 (KR); B v Lofedd (1731) 2 Barn KB 128,152, 103,94 ER
399, 416, 442 (KR) (rejecting defense); R v (Griffin and Baryere (1733) 2 Bam KB 558, 94 ER 558; W Kel 292,
25 BR 621 (KB); R v Roberts (1734) Cunningham 94, 94 ER 1084 (K'B) {'you mey justify for words spoken, but
not for words put into writing,' becauze words in wiiting are more "deliberate’ and are "supposed to spread the
scandal”).

M B ackstone's Conmmentarfes 4:150; ibid 312526, aecord Aacon 3:491; 5t Asaph, State Friafs at 2111034,

W Eavt of Sandwick v Miller (1773} Mansfield Manuseripts 2:806 {KB); s.c. Lofft 210, 98 BR 614, citing The
Evidence, fas Taken Down i Conrt) in the Trial Wherein The R, Hon. Jokn, Barl of Sandwich, way Plaintiff;
and SMiller, Defendame (G Kearsley, Londan 1773) 33%; Onslow v Harme (17T0) Mansfield Muami-
seripts 2:839, 840 nd; 2 Black W 730, 06 ER 439 (KBY; Blacksiones Commentories 3112326,

"2 Hudvan 2:102; Bacon 3495,
"3 Frial of the Seven Bishops (1688) State Trials 12:183, 427, 422 (KBY, Hamburger 709,
T fbad 12:425-29, 430-31,

WS Fvtad of My, Richard Franckiin (1731) State Trials 17:623, 659 (KB), where the defense was well argued,
ibid 1'7658-60.
W tviad of Jokwn Almon (1TT0) State Trials 20:203, 836 (KB); s.c. 5 Bum 2686, 98 ER 411; aecord Case of

Henry Sampson Woodfalf (1770) State Trials 20:895, 902 (KB); s.e Lofft 776, 98 ER 214; 5 Bur 2661, 98 ER
398: 2 Strange 1131, 93 ER 1082; Earl of Sandwich v Miller (1773) Mansfield Manuscripts 2306 (KB); R v
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2 Elimination of the Requirement To Prove Criminal Intent

In the law of defamation generally, malicious intent had to be shown throughout the six-
teenth"® and seventeenth centuries.'”® Private actions continued to treat malice as 'the “foun-
dation" of the action for defamation' and as 'an essential aspect of the plaintiff's claim"?"
through the next century. For slander 'malice is the gist of this action.”!  Criminal libel con-
sigted of 'malicious defamations,">* and seditious 1ibel averred malice. Other criminal law,
too, made crimmal intent a sine gua nﬂn,m as Holt recogniz&d.m

The Star Chamber, however, began to imply ¢riminal intent when it found a Iibel sedi-
tious. A 1610 case stated its older rule for civil libel actions, that "every one who shall be
convicted ovght to be a conu'i_ver, procurer, or publisher of it, knowing it to be a libel,™ but
cases during the Laudian days dispensed with any requiremnent of knowledge or intent, such
as when Prynne was told 'you can never make any defence at all out of that' because his

words were 'plain’ and ‘wicked, infamous, scandalons, and seditious libel.'** Cases in the

Restoration, such as of the printers and booksellers in the 1684 Barnardiston case, similarly

Horne (1777) 2 Cowp 672, 673, 58 ER 1300, 1304 (KBY; R v Dean of St. Asaph {1784) 3 TR 428, 429, 100 BR
657, 638 (KB) {"published without a lawfil excuse’).

T Opinion of the Judzes (1792) State Triols 22:297, 298-95 (HL).

V€ Brook v Montapue (1605) Cro Jac 90, 91, 79 ER 77, 78 (KB) (describing decision of Wray, CJ, who died
1592, a5 good lawYy; accord fhbefson 115 & onlld-16.

1* peacock v Revaal (1612) 2 Brownlow & Goldesborough 151, 123 ER 864 (Star Chamber) ('with what mind
it was made i3 to be respected,’ and 'the defendant intended his profit, and his own benefit,’ whereas the same
words to apprize a father of a wayward child would lack defarnatory intent); R v Eadas (1686) 2 Show KB 468,
20 ER 1046 (KB) (though that exception was later waived in the case), Sheppard? (slander), accerd
OHLE 6:785; Heanrbeergay T30,

120 pau] Mitchell, 'Duties, Interests, and Motives: Privileged Occasions in Defamation’ (1998) 18 Oxford Joumnal
of Legal Studies 381, 381-82; aecord Bacor 3:490 (libely; Compnr 1:212.

U Smeith v Richardson (1737) Willes 20, 24, 125 BR 1034, 1036 (Exch); e g, Crfafwford v Middieton (1662} 1
Lev B2, 83 ER 308; | Keble 344, 353, 377, 83 BR.984, 990, 1004 (KB) (non-suit, for it was noi malicionsly').

2 plackstone's Commentarier 4:130.

I Ihid 4:27; aceord Hale 1:532, 683, 425, 43940, 443-44, 475-76, 508-09, 519-22, 548-51 (all listed felonies);
Blackstone’s Commentarfes 4:4-5 (oriminal law); Bafer-Introduction 523 (felonies).

14 Among Halt decisions, g, Trial of Sarah Baynion and otfers (1702} State Triaks 14:597, 629 (KB); see
Trial of Charles Buncombe (1699) Stave Trialy 13:1061, 1106 (KB).

25 ¥ emb'y Ciave {16103 9 Co Rep 59b, 77 ER. §22; 5 Co Rep 23b, 77 ER 85 (Star Chamber); accord Wanis Case
{1601 Moore KB 627, 72 ER 802 {(Star Chamber), see Brawnt 6-7.

2 Broceedinge acainst Win. Prynn (1632-33) Stave Trials 3:561, 580 (Star Chambery, ibid 3:576, 579-80; see
Proceedings against Ar. Wraynham (1618} State Trials 2:1059, 1072-73 (Star Chamber), Misowr 351.
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held that if anyone "write libels, or publish any expressions which in themselves carry sedi-
tign and faction, and ill-will towards the government " proof of the thing itself proves the evil
mind' and is ‘proof enough of the words maliciously, seditiously, and factiously."” In the
last seditious libe] decision before the Revolution, Sever Bishops, & judicial fracture appeared
as two of four judges required a seditions libel to have 'an i1l intention of sedition,’ and to be

M2 However, the other judges were followed by Holt.

shown to be malicious.

The first seditions libel decision by King's Bench after the Licensing Act lapsed in 1653
was B v Paine.”™ There, Holt cﬂnfrﬂntfﬂ a defendant who physically wrote but did not com-
pase a libel (it was 'dictated to him by snother'), which was deemed seditious because it was
'against the late Queen'; the libel was 'by mistake delivered' and not intentionally published
(his servant picked up the wrong sheet of paper).™® Counsel for the defense argued that
something 'delivered by mistake’ lacked ‘proof of a malicious and seditious publication of this
paper.?! Holt disagreed entirely, ruling thaf the person *who writes it' as dictated 'is maker
of a libel,’* and even though 'delivering it by mistake is no publication,' the 'making a Libel
ig an offence, though never published’ and the reading by either the recipient or the amanuen-
sis 'is a publication.”™™ In doing so, he applied the rule of the Star Chamber and the Jater

Stuart prosecutions that inferred criminal intent,”** and also applied the rule of the Star

Chamber that did not require publication for a criminal actior,'™ contrary to precedents of

BT iyl of 8ir Swmuel Barnardiston (16843 State Tricdy 9:1333, 1352 (KBY, accord Trial of Dover, Brewster
and Brooks (1663) Stafe Trialy 6:539, 547, 559 (KB

128 Siave Trials 12:183, 426, 427 (KB) (Hollowsy end Powell, I7).

12 B v Paine {1696) 5 Mod 163, 87 BR 584; Comberbach 358, 90 ER 527, abridged Holt KB 294, 90 ER. 1062;
Carthew 403, 90 ER £34; [ Ld Raym 729, 91 ER 1387 (KB); discussed in Heameburger 729, '

130 5 Mod ar 163, 87 ER at 584,
31 5 Mod at 165, 87 ER at 585,
132 Comberbach at 359, 90 BR at 527.
133 5 Mod at 167, 87 ER at 585-86.
¥ Even if the printer or seller was ignorant of a publication's conrent. E g, Dover, State Trials at 6564
55 Rarvaw v Leweilin (1603-25) Hobart 62, 80 ER.211 (Star Chamber).
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King's Bench requiring publication.™ Holt made clear where he stood on seditious libels,
concluding with comparison of 'murdering a man's reputation' to murdering a life,"" although
the court adjourned without clearly enfering a final decision against such 'murders.’ Thereaf-
ter, the jury verdict finding Paine guilty of writing the libel (though not publishing it} was
challenged, primarily on the ground that the jury "found nothing as to the intent,’ and that a
ctiminal intent was required in any case such as perjury, where the verdict is void 'if the jury
find only the false swearing, and say nothing as to the corruption .;md malice.™ The court,
apparently standing on implied criminal intent, upheld the vexdict on the counterintuitive ba-
gis that Paine writing what was dictated committed criminal Lbel, while ‘[h]e who dictated
cannot be indicted for making this Iibel, because he did not write it."* Holt made the same
p;nim: more explicitly in a case involving treasonsble words in 1703, & v Tavier. Responding
to the objection fthat no intent to injure the Queen or Government had been alleged, he held
that "there needs no averment that they were spoken with an intent to injure the Government,
for the words import a crime of themselves. '*?

Subsequent cases reaffirmed that it is not material 'whether he who disperses a libel
42

knew any thing of the contents or effect of it,'*! finding the absence of intent no defense.!

They inferred criminal intent from seditious libels,'® even finding that ‘the circumstances of

3% Barnardiston, Steafe Trials at 9:1356.

13 % v Paine, 5 Mod at 167, 87 ER at 587.

13% Carthew 405, 406, 90 ER £34_835.

B2 thid

M0 R v Tayier {1703} 3 Salkeld 199, 91 BR 775; 2 1.d Raym £79, 92 ER §8 (KB).

MY Hawking 1:195; accord R v Clerk (1728) 1 Barp KB 204, 94 ER 207 (KB); R v Knel {1728} 1 Barn KB

105, 306, 94 BR 207, 208 (KB); duomymons [R v Mayer & Dowling] (1731) 2 Bam KB 43, 94 ER 345 (KB);
Hambyrger 749,

M1 j2 v Nutz (1728) 1 Barn KB 306, 94 ER 208; Fitz-G 47, 54 BR. 697 (KE) {same for bedridden bookseller sell-
ing ar illiterate servant camying libel, though jury refused to render general verdict and Aftomney General cre-
ated mistrialy; Franchlin, State Trials at 17:674-75; dhmon, Stote Trigls at 20:838; R v Miller (1716) Munsfield
Marmeeeripts 2:347, 845n1 (KB, accord Bacon 3497, Hambuwrger 752,

Wi g o Francklin, State Trinls at 17:675, 659, Almon, Stete Tricls at 20:836; Woodfall, 5 Bur at 2666-67, 98
ER at 401; Woodfudl, State Trials at 20:913; Miller, Stote Triols nt 200854; R v Horme (1777) 2 Cowp 672, 681,
9% ER 1300, 1305 (KBY; St Asaph, 3 TR ar429, 100 ER at 659, Willes, J disseited on this peint. St dsaph,
State Trialy at21:1040-41; 4 Dougl 171, 99 ER 824 (1784).
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malice are [¢]ntirely immaterial,"* or, as Mansfield directed, that the 'inference of law' of
intent 'drawn upon the printing and publishing a libel' was satisfied by 'the lowest to the high-
est depree of puilt, even o a very venial degree of euilt"™* Decisions similarly inferred in-
tent from the fact of publication of alleged criminal libels.'*® As the House of Lords ad-
dressed the issue (in its lepislative capacity), it determined that the 'criminal infention
charged' for a seditious libel 'requir[ed] no proof by the prosecutor and "admitt{ed] no proof’
by the accused, and the same was true of the ‘eriminality or innocence’' of the publication.'*

3 Criminalization of Criticism of Government Officials

Spreading false news about the King or a limited class of 'magnates’ and officials-—-
scandalum magnatum-—-had been criminalized since 1275 (as the Act was amended in 1378
and 1388). However, the statute did not prohibit making true statements, or false statements
about lesser magistrates or prominent people.

The Star Chamber found the statutory framework inadequate. Its decision in Pickering’s
Case (Cese de Libelfis Farnosis) in the early seventeenth century,™ as reported by Coke, slightly
extended scandalum magnatum to libeling the deceased Archbishop of Canterbury. [n his
printed report, Coke tageed the case with the name of the capital offense in late Roman law,'**
and peneralized the scandalum mopgnatum concept into the clatm that a libel 'against a4 magistrafe,
or other public person’ is a 'greater offence’ than against a private person. The Star Chamber's
reason was because 'it concems not only the breach of the peace, buf also the scandal of Govern-

ment; for what greater scandal of Government can there be than to have corrupt or wicked magis-

W4 1oy Clerk (172%) 1 Bam KB 304, 94 ER 207 (KB).

Y5 Afifler, Stare Trials at 20:894; accord R v Cook (1758} Mansfield Manuscripts 2.810, 811 (KB); R v Wilkie
{1778} ibid 2:84%9 (KB).

Y F o Blackstone's Commentaries 4:151 (whether the book or writing "he criminal’y; R v Taphanr (1791) 4 TR
126, 127-28, 100 ER. 931, 932 (KB).

W Opinion of the Judges (1792) State Trinks 22:297, 300, 297-98 (EIL).

1% Also called Avtorsey Gemeral v Pickering (1605) Hawarde 222, Hudsen 2:103 (Siar Chamber); background
in Cofclongh 217-19; Breamt 4-10.

14 The civil law offense de famoris Hbetifc, Paulus Krueger (ed), Codex Justinigmus (Weidmann, Berlin 1877)
§3.36, at 836,
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irates to be appointed and constituted by the King to govern his subjects under him?™* Coke's
report misleadingly claimed to restate the conmon law, when in fact it fabricated a new crime of
seditious libel.'! The Star Chamber regularly found censure of magistrates and bishops to be
eriminal Libel,"** and in the 1620s-1630s stretohed the jurisdiction further to public criticism of
the King and State™™ or of 'all mapistrates, and particularly against the king™™ as seditious li-
bels, which King's Bench under Charles I followed.'™

King's Bench i the Restoration and after contnned to treat criticisn of magistrates as /i-
beilis famosis™® or seditious libel."’ Even afier Seven Bishops, it followed the Crown's view
of 'publick magistrates' that 'every charge of abuse in the execution of that office is libellous'
(even if true}, 'ag mﬂecﬁng apon their persons in particular and ‘'also a reflection upon the Gow-

emment”’™  Consequently, throughout the eighteenth century, prosecutions were brought

152 160

apainst critics of governmental officials as criminal libels ™ or sedifious libels.

1 Case de Libellis Famosis (1605) 5 Coke's Rep 125a, 77 ER 250,251 (Star Chamber); accord Shep-
pard 115, 117, Hawkine 1:1%94; Conqpay 1:195,

S framt 5, 7-10¢ though Baker 1Ixxii-1xiii cited Star Chamber proceedings against seditious books from the
1560s.

Y2 Proceedings againe Mr. Wraynhom (1618) Stave Triols 2:1059; s.c. Wremum's Case, Popham 135, 79 ER
1237 (Star Chamber) (slandery, Whitaele v Moody (1627) Rusthworeh 7 (Star Chamber); Thedwel v Holman
(1627} 1 3:12 (Star Chamber); Bishap of Worcester v Bover {1629) ibid 3:21 (Star Chamber); R v Nortos
(1630% thicf 3:2%, 30 (Star Chamber); £ v Jores (16300 ibid 3:31 {Star Chamber); R v Morgan (1630) idid 3:33
{Star Chamber); £ v Reigirolds (1633) ibid 3:58 (Star Chamber); R v Bowver {1633 ibid 3:61 (Star Chamber).
Wiravrthar, Bishop of Warcester, Relgrolds, and Bowyer were under the Act of 1381, and the others involved
extengion to other judicial officials.

B2 v Perking (1627) Rushwordh § (Star Chamber).

¥4 Pevim, Stare Tricls at 3:575; see R v Cowiey (1602) Hawarde 146 (Star Chamber) (infamous libel' that offi-
cials embezzled).

“* Cave of Eliot Hollis and Vealensine (1629} State Trials 3:293, 308 (KB); s.¢ Cro Car 181, 605, 79 ER
759, 1121; Jeffer’ Care (1629) Cro Car 175, 79 ER 753 (KB).

6 g xR v Bamks (1666) 2 Keble 22, 84 ER 14 (KB); R v Dangerfield (1685) 3 Mod 68, 87 ER 43 (KB);, R v
Duttonr (1698 12 Mod 250, 88 ER 1288 (KB} R v Orme and Nuit (1699) 1 Ld Raym 486, 91 ER 1224; s.c.
Abme & Nott 3 Salkeld 224, 91 ER 790 (KR).

T E g, Seven Bishops, State Trialy af 12:426, 427, 429; R v Rel! (1700) 12 Mod 348, 88 FR. 1372 (KB).
Y 1y Griffin (1733) W Kel 202, 204, 25 ER 621, 622 (KB,

Y2 R v Bedford (1702-15) Gilb Cas 297, 93 BR 334 (KB) (seditious libel); R v Smith (1723) Sess Cas 124, 93
ER 135 (KPY), £ v Honr (1725) Sess Caz 134, 93 ER 136; 2 Strange 699, 93 ER. 793 (KE) (though judgment for
defendant because indictment inadequately specific); & v Darsver (1726} [ Barn KB 13, 94 ER 9 (KB); dnomp-
mees (173112 Barn KB 43, 94 BR 345 {(KB), £ v Pownell {1731) W Kel 68, 25 ER 488 {EB); R v Griffin and
Banypare (1733) 2 Bam KB 558, 04 ER 558 (KB, Belingbroke v Woodfall (1T77) Mansfield Marnvscrings 2847
(EBY, Bv Bew (17810 ibid 2:853 (KB), B v Jolliffe (1701} 4 TR 285, 100 BR 1022; 2 TR 94, 100 ER 30 (KB).
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The reason why libel of magistrates was deemed more serious than libel of private per-

18l panerated constant pressure to treat libel

sons, 'that it tends to scandalize the Government,
of the government generally us a still more serious offence. Laws such as those of the Cava-
Jier Parliament often trumpeted the threat of spoken or published words to government. The
Licensing Act of 1662 castigated 'heretical, schismatical, blasphemous, seditious and trea-
sonable books, pamphlets and papers' during the late war, and prohibited printing (to be en-
fﬂrt;,cd by denial of licensing) such publications that 'tend or be to the scandal of religion, or
the Church, or the government or governors of the Church, State or commonwealth.,” The Act
for the Preservation of the King of 1661 criminalized criticism of King or government,'® and
the Act against Tumultuous Petitioning that year criminalized many petitions disparaging
laws or government.'® Royal decrees on dissent, political and religious, more and more pro-
scribed expression critical of government as well as governors,'® and were supported by the
judges whose opinion to Chatles IT was that publications "scandalous to the governinent’ may
be seized and their authors and printers punished under common law.'® Monarchs after the
Revolution were particularly sensitive to criticism as the ex-King and the ex-Prince sat across
the channel, and crificism of the government multiplied with the expansion of newspapers
and periodicals after 1695,

Supﬁression of eriticism of govermment was a punishment in search of a erime, reaching
its apogee in Justice Allybone's opinion in Seven Bishops that 'no private man can take upon

him to write concerning the government at all,’ because 'it is the business of subjects to mind

only their own properties and interests,’ or else that person is 'a libeller'--and 'every libel

18 £ o Francklin, State Trials at 17:659; Triol of William Owen (1752) State Triale 18:1203 (KB); 5.c. Sayer
30, 96 BR 792; Almon, State Trials at 20:803; Miller, Stafe Priols at 20:869; Information (1772-74) Lofft 462,
9% ER 748 (KBY; Feformation (1772-74) Lofft 544, 98 ER 731 (KB).

! Howking 1:194; accord Bacon 3:481; Colelough 217,
192 13 Car 2, stat 1, ¢1 (1661}; EHD §:63-64 §5I-IL

Y13 Car 2, stat 1, ¢5 (1661); EAD 8:66 §1 (petitions disparaging lasws or rajsing grisvances against povernment
if signed by more than twenty persons or delivered by more than ten).

" Eg, 13-14 Car 2 ¢33 (1662); EHD £:67 §l.
W Earriv, State Triols at 7:920; see Frant 12, 13,
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against the government caries m it sedition.""® The Lord Chief Justice agreed, frantically
stretching libel, that ‘any thing that shall distub the government. . . is cerfainly within the
case of "Libellis Famosis".""7 Judges had long festooned seditious libel cases with declara-
tions about the perfidiousness of criticizing the gmrermnmt,'ﬁg though in dicta.'® The
Crown's charges in seditious libel cases had long alleged libel of the Government Ias well as
of the King or particular officials, before'™® and after the Revolution,'™ doubtless recognizing
that censwre of ‘the Government' had the same effect as censure of the King or the Secretary
of State, and such charges became a larger proportion after 1695.' |

4 Criminalization of Criﬁcﬁm of Government Generally

The law of defamation generally required that a wiiting ‘must descend to particulars and
individuals to make it a libel"'™ It was actionable only if 'the person who is scandalised is

5 Generally in

certain,"™* and cases for libel of a large group could not be maintained.
criminal law, a specific victim was generally required--a person murdered, a person robbed.
The Star Chamber, however, as it found publications fo be seditious libels, interlaced discus-

sion of their negative reflection on the King with their negative reflection on government gener-

168 Seven Bithops, State Triods at 12:428, 429,
157 thid 12:426.

168 ¥ g, Dover, Stege Trioly at 6:540n, 548, 558, 564, Barwardiston, Stere Trialy at 91351, 1353, 1365, 1367,
[369.

169 Hemburger 101, T14; accord R v Prin {Pym] (1664) 1 Keble 773, 83 ER 1235; 1 Sid 219, 82 BR 1068 (KB).
Y Prypm, State Trints ab 3:574; Seven Bishops, 3 Mod at 213, 214, 87 ER at 137.

"l By Begr (1699) Holt KB 422, 422, 423-24, %0 BR 1132, 1132, 1122 {sbridgment); 1 Ld Raym 414, 91 ER
1175; 1 Salkeld 324, 91 ER 247; 2 Salkeld 417, 646, 91 ER 363, 547; 3 Salkeld 226, 91 ER 791; Carthew 407,
90 BR 836; (Beere) 12 Mod 218, 88 ER 1274 (KB); B v Tevler (1703) 3 Salkeld 199, 91 ER 775; 2 Ld Raym
879, 92 ER 88 (KB ): & v Langley (1703) 6 Mod 124, 87 ER 8282 (KB).

2 rawiins 1:194; Colendar-Willion 6:30, 6:117, 7425, 7:431, 7-488_8:51, 8:53,10:364; Calendar-Anne 4: no.
9435, Some allegad libel of Parliament. Colendor-Williom 7431, 7488,

5 Ry dlme & Nott (1699) 3 Salkeld 224, 91 ER 790; s.c. Aime & Now 3 Salkeld 224, 91 ER. 790 (KB); accord
Hawking 1;195; OHLE 6793,

% Yeames v Rutlech (15997 4 Coke's Rep 174, 17b, 76 ER 900; B M 702, 703 (KB, sccord Bacon 3:493; Co-
anms 12207

3 By Osborne (1732) W Kel 230, 25 ER 564; 2 Bam KB 166, 94 BR 425 (KB); see dnommons (1731) 2 Baro
KB 138, 94 ER 408 (KB) (though different reselt stated in Kelyonge report}.
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ally,”™ jgnoring that criticism of government generally does not 'descend to particulars and indi-
viduals." Holt followed the Star Chamber approach, departing from the defamation ﬁppmach.

Holt appears to have searched for the right case to expand seditious libel doctrine to pro-
hibit criticism of government. In 1699, he wrote that "franscsibing and collecting' ma:terial
critical of government ‘was. highly eriminal, without publishing if, and. . . was of dangerous
consequence to the Government,” "’ but did not dispose of the case on that basis because it
was enmeshed in challenges to the wordiﬁg of the indictment. [n 1703, he charactenzed spo-
kken words calling a mayoer 'a rogue and a rascal' as 'a disparagement of the Government, who
put an ill man into office,’ but did not base the decision on that ground where the words were
not written but spoken, acknowledging that 'this is an extraordinary thing to indict a man for
these [spoken] words.'”® On further argument, Holt remained 'not satisfied that these words
will maintain an indictment,' but ominously added that if Langley 'had abused him in writing,
that would have been indictable.'™ A vear later, a case involved exacily that,

John Tutchin, publisher of the Observator, regularly printed such crificisms as 'that the
Government is maladministred by corupt persons.™®® Prosecuted for seditious libel in R v
Tutchin in 1704,'™ his primary defense was that 'there can be no libel, where no person cer-
tain is reflected upon, or scandalized."** Holt rejected the defense and ruled that "a libel, re-

flecting on the Government,' could be prosecuted as well as criticism of particular officials.

1% 8 v Perking (1627) Rushworth $ (Star Chamber); and in cases alleging miscariage of justice, freated as
defarnation of judges, R v Mady (1628} ibid 3:13 (Star Chamiber), Smith v Crokey (1632) ibid 3:37 (Star Cham-
ber), see Whitacle v Moody (1627) il 3.7 (Star Chamber),

" R v Bear (1699) Carthew 407, 409, 00 ER 836, 837 (KB).

1% R v Longley (1703} 2 Ld Raym 1029, 1022-30, 92 ER 184, 184 6 Mod 124, 87 ER 832 (I{B). Raymond's
report is far superior to Modern's.

1™ 3 Ld Raym at [031, 92 ER af 185,

3% Tvial of Jokn Tuichin (1704) Stare Triafs 14:1095, 1125 (KB): s.c. 6 Mod 164, 268, 90 ER 922, 1014; 2 Ld
Raym 1061, 92 ER. 204 1 Salkeld 51, 91 ER 50; Holt KB 36, 424, 60 ER 929, 1133, see QDNB 55:708. Srate
Trials provides the most thorough report, based on 4 courtroom stenographer.

¥ Holt KB ar 424, 00 ER at 1133; Holt KB 56, 90 ER 929; 6 Mod 268, 20 ER. 1014; Sferte Trials at 14:1125-28.
182 Srate Trialy at 14:1119,
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Halt's justification for extending the bounds of seditious libel was overtly partisan:]sa
If men should not be called fo account for possessing the people with an ill apinion
of the Government, no Government ¢an subsist; for it is very necessary for every
Government, that the people should have a good opinion of it. And nothing can be
worse to any Government, than to endeavow: to procure animosities as to the man-
agement of it. This has been always lock'd upon as a crime, and no Government carn
be safe unless it be lcmnishe:.‘l.m4
Consequently, he instructed the jury to 'consider, whether these words I have read to you, do not
tend to beget an i1l opinion of the administration of the government?'™ Though dicta existed to
that effect, Holt Is described as 'the first to rely upon this docivine in a decision,"?® at least other
than R v Pym in 1664." This dramatic extension of seditious libel doctrine occurred only five
years after Holt held that a libel ‘must descend to particulars and individuals to make it a libel"! 188
Libel of government quickly became the central claim in seditious libel prosecutions,'*
such as the seditious libel prosscution of printer Richard Francklin for publishing a diplo-
matic letter that was charged with fending to "vilify the administration of his present majesty’s
g::-vermnant.'m

The amorphous nature of expanding seditious libel to criticism of government generally

was reflected in the treatises. A 1662 treatise asserted that 'there is a slander of the state'

1% As was Holf's reversal on a technicality as Tory power waned and Whig power grew. Holf KB at 425, 90 ER
at 1134; Holt KB 56, 57, 90 BR 922; 6 Mod 268, 90 ER 1014; 2 Ld Raym 1061, 92 ER 204 {1704); qccord Lee
§ Horsley, 'The Trial of John Tutchin, Author of the "Chservator™ (1973} 3 Yearbool of English Stodies
124, 136-37; Kenyon 109, The Raymond repovt is mors precise than Modemn, which is abridged in Halt.

1% Holt KB at 424, 90 ER at 1133-34; cecord State Trials at 14:1128; Hamburger 735,
135 Otafe Trigle at 14:1128.

18 Hamburger 735, 736, Two years earlier, Holt told an accused the law forbad him 'to make libels, nor traduce
ministers of state! Fryal of William Fuller (sanc Cleave, London 1702) 12; geeord Trial of William Fuller
(1702 Sterte Triedy 14:517, 536 (KB).

7 By Py (1664 1 5id 219, 82 ER [068 (KB) ('containe mafter de grand scandal al government car fist le late

govermment melior que cel'--gontains maiter of great scandal to povernment of the city by representing the late
povernment was betber than the present).

1 poy dIme & Mot (1699) 3 Sallzeld 224, 91 ER 790 (KB} That rule was still being stated in 1716. Hew-
Kine 1:195,

1 & o Rv Earbary (1732 2 Bam KB 293, 94 ER 509; 2 Rarn KB 346, 374, 94 ER 544, 562; Fortescue 37, 92
ER 751 (KBY; a.c. State Trials 19:1016; R v Reywer (1732) 2 Barn KB 232,203, 94 ER 469, 509 (KR); Chwen,
Srate Trigls at 18:1204; Almon, Wilm at 24344, 97 ER at 95; Almon, State Trialy ot 20:803; Woodfall, State
Trals at 200002 B v Bostock {1790) State Trials 22,308 (KB). The same is true of the Miller, Williams, Horne,
St Asaph/Shipley, Gordon, and Stockdale cases.

¥ Tided of My, Richard Francklin (1731} Stare Trials 17:625, 628 (KBY, see ODNB 20:752.
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without categarizing it,'! and one in 17186 listed 'contempts against the King's person or gov-
ernment’ (including ‘any thing which may lessen him in the esteem of his subjects, and
wealcen his Government') without calling it sedition.'™ Neither listed seditious libel or sedi-
tious words as a 'plea of the Crown." However, Holt's necessity of state reasoning took
hold, and even near the end of the eighteenth century, the chief justice, allowing criminal
prosecution of miﬁcﬂﬁ of a court decision, declared that nothing was 'of greater importance
to the welfare of the public than to put a stop to the animadversions and censures which are
so frequently made on cowts of justice'; and was joined by another justice bewailing that
'‘there is no case which calls more loudly for the interference of this court’ m allowing prose-
cution.'*

5  Elimination of Jury Finding of a Crime and Criminal Intent

Trial by jury was often described as ‘the palladium of English liberty' and figured large in
'_ ‘the “ancient constitution” ideology,”” though juries commonly were packed by prosecu-
tors'® and commonly deferred to judges’ instructions that were 'pointed and leading, if not

coercive.””  Common law enshrined the jury's right to determine factual matters™ and to

apply law given by the judge to those facts. In criminal law generally, the jury determined if

1) Sheppard 2, other than differentiating it from scandatum magnatien or libellis famosis, ibid 16, 115,

2 Hawking 1.60; accord Blackstone's Commentaries 4:123 {relying on Hawkinsy;, State Law: or, the Dociring
of Libels, Discussed and Examined (20d ed Nutt, Londen [1714]) 67 (seditious libel).

% Hale's discussion of crimes was limited to felonies, Hode Lii-iv, 2:1-1v {though there were occasional refer-
ences 1o sedition, 1:77-78, 115, 311-12, 319, 324, 333-34, 681, 228, 115); accerd Maithew Hals, Fleas of the
Crawn (Richard Atkyns, London 1682) i-v. Blackstone reflected continwing cenfasion in 1769 by deseribing
rspeaking o writing' against 'the king's person and government’ as a different crime from seditions libel tovard
magistrates, Blackstone's Commentaries 4:123, 150 (though the fist reference weated sedition as a type of con-
tempit, and the second as criminal defamatory libel).

™ R Wazson (1788) 2 TR 199, 205, 207, 100 BR 108, 112 (KB).

Y5 Baker-Introduction 308, Michael RT Macnair, TAe Law of Freof in Early Modern Egufty (Duncker & Hum-
blot, Berlin 1999) 286, see ibid 283, accord Bill of Rights (1689, END 8:122, 124,

B¢ Hariing 116-17; Mansfield Mamascripts 2:783, 835; eg., [George Lyttleton], Considerations upan the Pre-
sent Stete of Owur Affairs {T Cooper, London 17493 36.

17 Thomas A Green, Verdict According to Conscience (UChIP, Chicago 1985) 271; accord Mansyield Manu-
serfpts 2:835 n1; e.g., Trial of Berfamin Harris (1680) State Triols 7:925, 920-30 (KR).

V% Hale 2:277.
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the accused 'be gulty or not guilty,"™ which included whether the facts constituted the of-
fense and whether the accused acted with criminal imtent. Holt himself described the normal
provinees of jury and judge in criminal cases, saying that criminal jntent 'is matter of evi-
dence for a jury to find the fact, and not for judges to intend it' or to ‘condenn him as guilty
of it.?™ In the law of defamation generally, the provinee of the jury presumptively was to
determine if the defendant was guilty or liable (as in Sever Bishops and Owerr™), which
would incorporate the factual determinations whether the words or writing were defamatory,
and whether the defendant acted with malicious intent.®> However, the courts narrowed the
scope of jury determinations uniquely in cases of libel.

The Star Chamber had determined seditious libel and other ¢riminal cases without grand

2 and without trial juries*™ Similarly, its use of informations for seditious

jury indictments
libel*™ (and other cases) was followed by King's Bench, 2 as was its elimination of a defense
of truth and of an affirmative showing of maﬁga or criminal intent in seditious libel and other
criminal libel prosecutions. Instead, the King's Bench of the later Stuarts instrocted the jury
that its only function was finding the accused guilty or innocent of publication: "the question

befare you is, whether the defendant be guilty of writing these malicious, seditious letters.™”

¥ Hwle2:294; for examples in Holts cases, Tried of Charler Duncombe (169%) Stare Tri
aly 19:1061, 1106, 1103 (KB} (frand and deceit); Triof of Mary Butler (1699} State Trialy 13:1249, 1262
(KB) (forpery); Trial of Haagen Swendren (1702) Stave Trials 14:597, 590 (KB) (criminal seduction). In non-
felonies where offences did nor involve forfeiture, 'the jury need not find the special matter’ but could render a
general verdict. Hafe 2:303; accord Mansfleld Marnscripts 2,928, 1065-70.

20 gy Phamamer (1701} 12 Mod 627, 627-28, 88 ER 1565, 1565; Kelyng 109, 84 ER 1103 (KB).
M Seven Bishops, State Trials at 12:430; Owes, State Trials at 18:1228,

¥ {H Helmholz, "Civil Trials and the Limits of Responsible Speech,’ n RH Helmholz and Thomas A Green,
Juries, Lihel and Justice (Clark Memoarial Library, Los Angeles 15843 1, 22,

29 Baker-dntrodction 306-07; e.g., Pryvn, Skate THols af 3:561,
2% OHEE 6351 197, Baker-Tntroduction 119,

2 Boker-Introduetion 307, eg, Hareis, State Trialy at 7.925; Barnardiston, State Trials at 0:11333; Twichin,
Holt KB at 56, 90 BR at 929; Holt KB at 424, 90 ER at 1133; Frawckiin, State Trioly at V76325,

M6 g o Rernardiston, Stefe Trials at %1333, Baier, Stare Trials at 11:497, Seven Bishops, State Trigls al
12:430,

T Beavnardiston, Stare Trials 9:1355; gecord ibid 9:1352; Dover, State Trials 6:503; Sevant Bishops, Stete Tri
ale 12:425: see Hudvon 2:103. Where reference was indirect, anothey issue was whether words referrsd to par-
ticular officials, Baxter, Stave Trials at 11,501,
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The judges determined whether they were 'seditious, and malicious,’ publications. ™

The danger of a jury acquitting the accused of seditious libel was highlighted by
Paine ™ Seven Bishops eight years before,”" and other cases afterward. ™"’ Leaving fo the
jury whether the publication was a seditious libel, as Seven Bishops effectively did because of
the even division of the bench,*** had been lethal to prosecution. Further, grand juries could
refuse to indict, which led to sedition prosecutions being brought by information in King's
Bench after 1690.%" ag they had been in Star Chamber, despite challenge.*™

Holt and his colleagues reaffirmed the Star Chamber and subsequent King's Bench rule
' that the determination whether content was libelous should be by judge rather than jury,”” and
took a further step to keep it that way, in R v Bear In 1699 %% Bear was found guilty of copy-
ing 'false and scandalous libels' about ‘the King and Government,’ though not of writing or pub-
lishing them.”!” Holt ruled that ‘the Court must be judge of the words themselves,’ and he re-

‘B obviously

quired the indictment or information to give 'a transcript’ of the accused's words,
fo make that possible without jury fact-finding. The latter requirement again broke with prece-

dent;?™® while seventeenth century decisions generally had recited the libelous words,” prior

M Bovnardiston, State Trials 9:1352; gecord ibid 9:1355; Seven Bishops, Stute Trioly 12:425,
22 Ry Paine, 5 Mod at 163, 87 ER at 585 {verdict of physical writing but not 'composing and making the Iibel').

10 Seven Bishops, State Trisls at 12:430-31.

2 By Begr (1699) 2 Salkeld 417, 417, 419, 91 ER 262, 363,365 (KB) (verdict of physical writing but not
composing); Hamburger 729 (other case).

112 Coven Bishops, State Trials at 12:425-29; accord Green 41-42.
W Baker-fntroduction S07; Mangfield Manuscripts 2:775.

2 prymn's Case (16907 5 Mod 459, 461-64, 87 ER 764, 766; Holt KB 362, 90 ER 1100 (KB); Mansffeld Manu-
soripts 2:775. Modern's report 1s more detailed and seciwmate than Holt's.
3 Mapsfleld AManuscripts 2:781.

28 By Bear (1699) (Beare) | Ld Raym 414, 91 ER 1175; 1 Salkeld 324, 91 ER 247; 2 Salkeld 417, 646, 91 ER
363, 547; 3 Salkeld 226, 31 ER 791; Carthew 407, 90 ER 836; Holt KB 422, 90 BR 1132; (Beere) 12 Mad 218,
88 BR 1274 (KBY; gecord Hamburger 728-34. The report by Lord Raymend gives by far the most detail; Helt
appears to abridge Carthew and is limited, Salkeld is still more abbreyiated.

71 L.d Raym at 414-15, 91 ER at 1175; Holt KB at 422, 90 ER at 1132, Bear's first of eight ballads about
King William was unflatteringly entitled the 'Belgick Boar.

218 3 Galkeld at 417, 21 ER at364. The indictment must state 'the specific words mentioned in the libel'; giving
the libelons words ' effect’ would be insufficient, 1 LA Raym 2t 415, 91 ER at 1175, 1176; accord Holt KB af
423, 40 BR at 1133; 3 Salkeld at 226, 91 BR at 791-92; gecord Hamburger 729,

21_5' Hemburger 731,
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decisions held that only the substance of the libelous words need be pleaded ™
Holt and the other judges likewise reaffirmed the rule (discussed above) that malice or
ctiminal intent need not be affirmatively proved, but instead was inferred by the judges from
writings. In Bear, he held that the person "putting the infamous matter into writing' is "highly
eriminal' and 'cannot be construed 1o be innocent’ of the crime, and the same was true of each
person who re-wrofe or printed it This too broke with precedent™ that it was necessary
for the accused to have known of publication or fo have intended to publish.** Anticipating
those criticisms, Holt ended by brandishing the claim that 'this notion of libelling is s old as
the law,' and again filled in what relevant precedent did not provide with necessity of state:
And if the law were otherwise it might be very daﬁgemus, for then men might take
copies of [libels] with impunity; and for the same reason the printing of them would
be no offence; and then farewel[l] to all government. ., . Libelling against a private
man is a moral offence; but when it is against a government, it tends to the destrue-
tion of .2
Both rulings greatly assisted prosecution of _dissent, not only by adopting Star Chamber rules
but by adding further jury impedimenis; juries could not properly acquit dissidents by finding
their writings nonlibelous, by finding that the accused lacked criminal intent, or by finding
publication unintentional or unknown to the accused. Later courts in seditfous libel cases by-

passed any jury determination of 2 criminal writing or criminal intent, as discussed earlier.

The ruling about the indictment or information was followed in R v Drake™ in 1706.

2 Roker 2038, 243 (bt see ibid 2:238); OHLE 6:784-85.
M Sheppard 19, 114,

22 5 galkeld 417-18, 91 BR at 364; accord Holi KB at 423, 90 ER at 1133 (‘highly criminal, without publishing
it"y; accord Hamburger 7732,733, The mere putting a libel into writing, without composing it, makes one 'a
libeller' and is criminal.’ 1 Ld Raym at 416, 91 ER at 1176, Holf's list of elements of the crime did not include
either publication or intent. 1 Ld Raym at 417, 91 BR at 1177; 2 Salkeld at 419, 91 ER at 263; Twichin, Holt KB
ar 424, 90 ER at 1133,

B Hamburger T30,

24 Qe dnon. (1562) B&M 707 {KB) (not defamation if written statement ‘nefther published nor made known to
others"y; Edwardes v Woofifton (1607) 12 Co Rep 35, B&A 708 (Star Chamber), Dover, State Trials at 61563,
gecord OHEE a:T08; Thbetron 116-17.

) Ld Raym at 417-18, 91 ER at 1177; accord Holt KB at 424, 50 ER at 1133.

26 1y Drake (1706) 3 Salkeld 224, 91 ER 790; 2 Salkeld 660, 91 ER 563; 11 Mod 95, 88 ER 919; Holt KB
347, 349, 350, 425, 90 ER. 1092, 1093, 1093, 1134 (KB); acecord Hamburger 736-37.
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There, Holt stated that, unlike an information saying the defendant wrote words 'to the effect
following' which wc-ul.d eave the construction of it to the jurors,” specifying the words leaves
mterpretation 'to conclude the cowt*¥ If Modem's repert is accurate,™ Holt encouraged
prosecutors to quote libels in Latin (which was more readily understood by judges than ju-
rors), rather than in English,m by creating the different standards that any variance {(even one
letter) 'in these English words. . . spoils the whole information' and requires judgment for the
accused, while '[i]f it had been in Latin it had been good. ™"

Moansfield later interpreted Bear in the same way: the reason for requiring ‘that the writing
complained of muost be set out' is that 'the court may judge of the very words themselves;
whereas, if it was to be according fo the effect, that judgment must be left to the jury.”' Thus,
'the question remains entirely for the Cout' whether the writing was ciiminal, and the issue for
the jury is limited to 'the fact of publication’ and whether any innuendos meant the person de-
famed.®? Mansfield hootstrapped that requirement for setting out the libelous words to create a
mendate that the judge rather than the jury must determine whether a publication is libelous: Tt is
almost peculiar to the form of the prosecution for a 1ibel, that the question of law remains entirely
for the Court upon record,’ and that availability of the publication 'open upon the record’ creates a
‘duty of the judge to advise the jury to separate. . . the question of law.”? He me:rcbj;r acknowl-
edged the "peculiar’ deviation from what a jury determined in other areas of criminal law.

The effect of Holt's rulings was to narrow to triviality what the jury was to determine. Holt

M Hambureer 736-37, quoting B v Drake, Hardwicke Papers (British Library Add, M8, 35980} at 13-14,
though the point iz not mentioned in other teports. Holt upheld judgment for the defendant because the informa-
tion misquoted the 1ibel, though by only one lether, 91 ER a1 791, 3 Salkeld at 335,

28 Holrs and Salkeld's reports do not contain the statement that the quotation in Latin would have been good.
Salkeld's report is more preciss than Holt's, which appears to copy him,

9 A they commonly wers regited, OHLE 6:784-83, T86; ag, R v Harrivor (1677-78) 3 Kehle 841, 84 ER
1044 (KB).

10 we AR gt 920, 11 Mod at 96-97. Latin indictments endsd in 1731, 4 Geo 2 ¢26.
Bl gy Asaph, Stefe Trials at 21:1036; accord Woodfad!, 5 Buir at 2666, 98 ER at 400; Hamiurger 737 n232.
B2 Gy Asaph, 3 TR at 428, 100 ER at 658-59, 660; aecord Woodfall, State Trialy at 20:902,

BE Gy Asaph, State Trials at21:1035; accord Weoodfall, 5 Burr at 2668, 38 ER at 400 ('upon the face of the re-
cord’).
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began to state that the issue to be determined by the jury was whether the accused ‘is guilty of
writing, composing, or publishing these libels * Lord Chief Justice Raymond stated the jury
jssues similarly in R v Francklin, as simply whether the accused published the ifem and whether
its expressions refer to the libeled persons, leaving to the judge "[wihether these defamatory ex-
pressions amount to a libel. =** Lord Chief Justice Lee did the same in R v Owen, adding that ‘the
fact of publication was fully proved' and so 'the jury ought to find the defendant guiity,*® at the
wrging of then-Solicitor General Murray over the opposition of then-defense counsel Pratt >’

The baitle was joined in the cases of John Wilkes and Junius,' bath well publicized and
watched in America,.”® as Murray became Lord Chief Justice Mansfield and Pratt became Lord
Chief Justice Pratt and, in 1766, Lord Chancellor Camden™ As Wilkes was prosecuted for

seditious libel for criticizing the King's speech™®

in his newspaper North Brifon No. 43 1n
1763, Pratt released him based on Wilkes' parliamentary privilege,” and later ruled that the

general warrant by which Wilkes and his papers were scized was illegal, after which the jury

B4 Twichin, Holt KB at 424, 90 BR at 1133; accerd The Tryal of Williom Fufler (Isaac Cleave, London 1702}
13. And if relevant, whether words were vony. R v Dr. Browne (1706) Holt KB 425, %0 ER 1134 (KE).

B3 Lranckitn, State Triols at 17:671-72, Not surprisingly he was found guilty, ibid 676, and the verdict was
upheld over postirial motions. R v Frankiin {1731) W Kel 76, 25 BR 499; Sess Cag 220, 93 ER 222, 7 Bamn KB
117, 94 BR 393; Fitz-G 5, 34 ER 628 (KB}, ‘W Kel 86, 25 BR 504 (1732), decord B v Clerk (1728) [ Barn KB
304, 94 BR 207 (EB). For backgronnd, see Harris-Newspapers 146-53,

B Teial of William Owen (1752) State Trials 18:1203, 1228 (KB).

A7 ihid 18:1222-23, 1228, 1226; Parliamentary History 29:1408 (31 May 1792, see CHS Fifoot, Lord Meams-
field {QUP, Oxford 1936) 44-45. The jury acquitted Owen of seditions libel for selling a publication that re-
flected nepatively on the Commens. f&5d 1228-29,

2 pauline Maijer, ‘John Wilkes and American Disillusionment with Britam' {1963) 20 William and Mary Quar-
terly 373, 374; eg., An Authentick Accenmt of the Proceedings against John Wilker (np, [Boston] LT763); A=
Interesting Appendix to Str William Blackstone’s Commentaries. . The Case of the Late Election of the County
of Middlesex  (Robert Bell,  Philadelphia  177¥2) 59, 61-63,103-04; The Palladivm  of Con-
science. . . Containing, . . . Blackstone's Case of the Middlzsex Election (Robert Bell, Philadelphia 1774).

% Charles Pratt, first Baron Ceamden 1765, first Earl Camden 1786, ODNS 45:211.
M0 Marth Brizon WoAS (23 Apr.1763), EHD 10:252, 252-53; aceord Thomas 27-29.

M e of John Wilkes (1763) State Trials 19:982 (KB); see generalfy George Ruds, Witkes and Liberty (CP,
Oxfard 1962); Peter DG Thomas, Jofn Wilkes: 4 Frend to Libergy (CP, Oxford 1996), Arthur H Cash, Jokw

Wilkes: The Scondolous Father of Civil Liberty (YUP, New Haven 2006); Paffance 205-29. The cynical view
of Wilkes is in Dickinson-Bolifics 224-25; Thewas 215-20; Jonathan G Conlin, 'High Art and Low Politics: A

MNew Perspective on John Wilkes' (2001) 64 Huntingfon Library Quarterly 356, 375-78.

22 R v Wilkes (1763) 2 Wils KB 151, 155-60, 95 ER 737, 742 (CP); Stafe Triafs 19:982, 990-93; accord
Ryedd 26-2F; Thomas 30-31.
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awarded Wilkes damages.** Though the House of Commons disagreed that seditious libel was
profected by parliamentary privilege,”** concem about the doctrine was sufficiently stirring that
seventeen of the House of Lords dissented and challenged ‘the severity of the law tfouching li-
bels' and its propensity "o be abused by outrageous and vindictive 1::r::ns.f::a:nuizircmls.'M5 A year af-
ter Camden's decisions, Mansfield presided over Wilkes' trial and conviction for seditious libel,

which were upheld**

Wilkes responded by condemning the 'Star Chamber proceedings,

standing on freedoms of speech and press, and accusing Mansfield of suppressing them:**
There can be no such thing, my lord, as public liberty, without freedom of speech,
which is the right of every man; this sacred privilege is so essential to free goven-
ments, that the security of property and freedom of speech always go together . . ..

... Freedom of speech, my lord, is the great bulwark of liberty, they prosper and
die together; the liberty of the press is the terror of traitors and oppressors, and a bar-
rier against them. .. . **

In the #ilkes case as in other seditious libel actions, Mansfield limited the jury issues in the
same way as Holt, Raymond, and Lee ¥ By the end of his career he said he had uniformly’ in
seditious libe] cases limited juries to determining whether the accused published the libel and
whether 'the meanings of the innuendos were as stated,’ and instructed juries that if they found
those points proved ‘they ought to find the defendant guilty.”" (Mansfield also said juries rou-

tinely followed his directions ‘except in political causes. ") Camden, by contrast, believed juries

3 Wrilkes v Wood (1763) Lofft 1, 19, 9% BR 489, 499 (CF); State Trials 19:1153, 1 L66-67; gecard Rudd 28-30;
Thomas 32-35, 46,

M Sefect Statutes-Cases 302, reprinting JHC 29.667, 675 (14 Nov. 1763, 24 Nov.1763), accord Rudd 33-34;
Thomas 36-42, Simultancously Parliament found his 'Essay on Women' an obscene Hbel. Rudé 33; English So-
ciefp I09-11,

213 weate Trialy 19:994-99; JHE 30:426 (29 Now,1763), reprinted in Select Statutes-Caser 302, 305, 308; aceord
Thomas 45. .

M6 Witkes v R (1769) Wilm 322, 323, 229-40, 97 ER 123, 124, 130; 4 Brown PC 360, 2 ER 244 (HL). Mans-
field reversed Wilkes' outlawry, and the judpes senfenced Wilkes to fings totaling £1000 and imprisonment 22
montha, B v Wilkes {17700 4 B 25327, 3565-66, 2374, 98 ER 327, 140 353.54 (KB}

¥ Tohn Wilkes, A Letter fo the Ripht Honouvable Witkiam Lord Mangfield (Tohn Wilkes, London 1768) 13.
M fhid 12-13, 24,

B2 Woadfall, 5 Bumr at 2666, 98 ER at 400; R v Horse (1777) 2 Cowp 672, 679, 98 ER 1300, 1304 (KB); secord
Mansfreld Meavnuscripts 2777, R v Nutt (L755) Mongfield Mmvscripts 2:784 (KB) (as prosecutor).

8y Avaph, State Trigle at 21:1038, though Mansfield arrested judgment for deficiency in indictment, 7bfd
21:1044. The tral judge, Buller, similarly Kmited the jury issues. fhid 21:546.

Yl Prederick A Pottle and Marion § Pottle (eds), Private Papers of James Boswell (YUP, New Haven 1950)
7:177, accord Mansfield Marurerfpiy 2:835 nl.
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should render general verdicts on all issues, as he instructed his Wilkes jury to do,”™ including

determining whether writings were libelous and whether statements were with criminal intent ***
Mansfield and Camden disagread over broader issues of constitutionalism as well, with the

former claiming and practicing judicial power to imply 'exceptions' that soon 'form a system of

> 1o the point of using prior common law rules to avoid specific limitations of statutes,

law,
which Camden led in reversing;™ and the latter declaring a duty of judges to apply the law as
they find it and to leave lawmaking to the legislature.*® Their divergences spilled over to such
other issues as the American war, with Meansfield supporting prosecution® and Camden advo-
cating conciliation as hostilities spread (citing Locke on resistance to absolutism). >

The trials of the prinfers snd selters of a 'Junius' essay in 1770, which had censured
corruption in Britain's administration®® and Mansfield's decisions,”" featured counsel for the
defense echoing frat:t's arguments in Owen, and Mansfield limiting the jury to determination
of 'whether he did publish' the pamphlet and 'whether the construction. .. where there are
dashes. . . is to be made to the king, to the administration of his government, to his minis-

ters.™™  Mansfield said the jury "were not to concern themselves' with malice or seditious-

ness; 'the Court would consider of that' and "were the only proper judges of that' as 'inferences

B2 Wilkes v Wood (1763) Lofft 1, 17, 98 ER 489, 498 (CP).

1 Chwen, State Trials at 18:1227 (Pratfs argumenty; see R v Shipley (1784} 4 Dongl 73, 171,175, 39 ER
774, 826 (KB) (Willes, 1, dissenting).

B4 Mansfield Manuscripts 1:199; aceord 1:197.

9 Aitlar v Tavior (1769) 4 Burr 2303, 98 ER 201 (KB), rev'd, 4 Burr 2416-17, 98 ER 262 (1769); Donaldson v
Beckert (17743 2 Brown PC 129, 1 ER 837 {HL} (Copyright Act); aecord Mmsfleld Marzscripry 1:199-200; of
Pervivt v Blake (1770) 1 Black W 672, 96 ER 292; 4 Burr 2579, 28 ER 135 (KB) (modifying rule in Shelfey's
Case), rev'd (1772) 1 Black W &7, 96 ER 393 (Exch Ch), William R Leshe, ‘Similarities in Lord Mansfisld's
and Joseph Story's View of Fundamental Law' {1957) 1 American Joomal of Legal History 278, 279-84.

6 Entick v Carvington (1763) 2 Wils KB 275, 201, 292, 45 ER 807, 817, 818 (CP).
BT Mansfield Momscripts 1:30; GDNVB 35:997.

2% pC Simmons and PDG Thomas (eds), Proceadings and Debates of the British Parliaments Respecting Novth
America, 1754-1783 (Keans, Millwood 1982-87) 6:53-54, 252-53; ODNE 45:213-14.

B8 Reprinted in 42non, State Trials at 20:805-19.

M0 Rt 25, 3200; vee Brewer-Party 154-35; Thomas 126, The identity of Junius {s summarized in TH Bowyer,
*Toniug, Philip Francis and Parliamentary Reform' (19953 27 Albien 397,357 nl.

M1 Funins 15-18, 302 (00.613(17 Oei. 1771}, 320 (no.683(21 Jai 1772).
282 rhid at 20-836; accord Woodfall, State Trials at 20:902; Miller, State Trfals af 20:893.
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of law' from the fact of publication.”® Juries convicted one newspaper printer, Almon,™ but
ignored Mansfield's instructions and found another prinfer, Woodfall, 'guilty of printing and
publishing only,™® and acquifted two other newspaper printers, Miller® and Baldwin.*®’

The 'Tonius' trials ignited debates in the House of Lords over sedifious libel in 1770-71,
which again pitted Mansfield and allies against Camden and supporters,”® following debates
in the Commons.*® Camden had the better of the argument on the issues for the jury in a li-
bel case. Mansfield's severe limitation of the jury’s issue for decision left almost nothing for
the jury to dectde except the "virtually undeniable fact of whether the accused wrote or pub-
lished”™ what already had been determined to be a seditious libel with what already had been
mmplied as criminal intent, thereby causing 'the jury's role in seditious libel cases. .. to be
uniquely and awkwardly restricted" in comparison to other criminal cases, as he conceded.””
Mansfield nominally said that the legal inference of ciiminal intent was rebuttable: 'the proof
of justification, or excuse, lies on the defendant’;”™ but he prohibited the logical justifications
or exceses, that the publication wag troe and was without criminal jntent > In doing that,

Mansfield effectively tricked the jury into giving a special verdict on two minor isgues that

was then treated as a peneral verdict on all issues,”” becanse when he instructed the jury, if it

29 Woodfall, State Triofs at 20:901-02, 918, aceord Miller, State Trials at 20:893-04,

% {lmon, State Trials at 20:839; see Mansfield Manuscripts 2:833. Almon is poorly chrenicled in Deborah D
Rogers, Bookselier as Rogue: John Aloon (Peter Lang, New York 1986) 19-42, 43-56.

285 Woodfedl, 5 BurT at 2667, 98 ER at 401; see Momsfiold Manuscripts 2:837. This led to his being granted a
new trial, State Trials at 20;921, which was never held, ostensibly because the evidentiary copy of his newspa-
per was misplaced, and really becanse the Miller-Baldwin acquittals made a guilty verdict unlikely.

2% Miller, State Trials at 20:806; see Mangfield Manuscripts 2:841.
T gy Baldwin (1T70Y Mansfield Monuscripts 2:842 (KB),

8 pariimmentary History 16:1312 {10 Dec.1770), where Camden directed written questions to Mansfield ad-
dressing all these issues, ifvd 16:1321 {11 Dec. 1 770); Woodfall, State Trials at 200921-22.

8 Porliamentary History 161175, 1211 (27 Nov. 1770).

M Graen 65.

T\ Mansfleld Mamiscripts 1:201; St Asaph, State Trials at 211035,
2 Woodfall, State Trials at 202919,

7 fhid 20:902, 913, 918, 919,

M As Frakine argued about Buller's instructions, which Mansfleld upheld. Shipfey, 4 Dougl at 134, 99 ER
at 805 (1784); St Asaph, State Trial at 21:924-88; accord Phileleutherus Anglicanus [Henry 5 Woodtall], 4
Samzrnary of the Law of Libel (3 Bladon, London 1771} 13,
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found publication was by the accused and innuendos referred to the Government or ministers,
'to find the defem_:lant guilty," he did not tell them the court had already made a determination
of law that the jury was incorporating and applying ("in that shape they take the opinion of the
Court upon the law' since 'the judge is not called upon necessarily to tell them his own opin-
ion?™), or what his determination of law was in terms of the accused's publication being a
l::rimimjﬂ libel with eriminal intent. Camden, ¢laiming that violated the fundamental right to
jury trial, said 'the Court ought not. . . to take away of the office of a jury,’ but ought to leave
the jury's role the same as im other eriminal cases, applying the law given in the judge's in-
structions to the facts of the case.>™ including on issues of libelous comfent and criminal in-
tent.>”’ Despite swirling controversy, judges generally followed Mansfield's limitation of ju-
ries to the issues of publication and innuendo,”™ until 1792,

The central pillar in Camden's argument was adopted, and in Mansfield's and the other
royal judges' was rejected,”™ by Parliament in Fox's Libel Act in 1792. The Act provided
that juries in criminal [ibel actions may give general verdicts and may not be required 'to find
the defendant or defendants guilty, merely on the proof of the publication by such defen-
dant. . . and of the sense ascribed io the same in such indictment or information.”® The reform

reset the balance between judge and jury in seditious libel cases, and restored the Jury's roles as

a 'safeguard against tyranny' and a potential force of mitigation,”® though juries in the Acts
aftermath still largely functioned as rubber stamps rather than safeguards. However, the Libel

Act did not decriminalize seditious libel, and prosecutions afterwards escalafed with the French

5 St Asaph, State Trials at 21:10335.
T Wilkes, State Trials at 19:992; Green 64-65,
T Parifamentary History 29:1405-06 (3] May 1702},

R v Shipley (1784) 4 Dougl 73, 82, 99 BR 774, 772 (KB) (Buller, I); R v Gordon (1787} State Tri-
afs 22:175, 207 (KBY; R v Watson (1788) 2 TR 199,206, 100 ER 108, 113 (KBY; & v Stockduale (17RY) State
Triads 22:237, 292 (KBY, R v Withers (1789) 3 TR 428, 429-30, 100 ER. 657, 657-58 (KB); R v Topham (1791}
4 TR 126, 127, 100 ER 331, 931 {KB);, Opinion of the Judges (1792) Stete Trials 22:297, 303-04 (HL); conra
St Asaph, State Trigls at 21:1040-41; 4 Dougl 171, 9% ER 324 (1784) {(Willes, T, dissenting).

2 (hford History 8:302; Ovinion of the Judpes (1792) State Trinls 22:297 (HL).

%032 Geo 3 ¢ 60; EHD 11:363; Statwtes 37:627; accord Green 67-72.

% Green 69-71,
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283

282 o mearly 200 cases.

Revolution and the wars 1t detonated in the 17905

6 Use of General Warrants

Each Star Chamber licensing ordinance and decres expressly authorized general searches
of any premises where unlicensed or seditious publications were suspected to be, and general
arrests of any persons in pDSSBSSiDﬂ.284

Subsequent courts chose to continue use of general warrants in seditious libel cases, rely-
ing primarily on the Licensing Act of 1662, which was modeled on the Star Chamber Decree
of 1637. For a brief time after the statutory authorization lapsed in 1695, the King's attorney
concluded that 'a general warrant could not now be granfed to search houses for printing
presses, but it must be done upon particular informations upon oath.?* However, after re-
peated failures to reenact a licensing law, government reversed itself and reverted to the prac-
tice of general warrants without a supporting statute, and the courts upheld it, 6

The most relentless objection to general warrants was made by Wilkes, after suffering
search and arrest under such a warrant. Steering the case to Prait, he was not disappointed
with the decision that general warranis were 'lllegal, and conftrary to the fundamental princi-
ples of the constitution,' as well as 'fotally subversive of the liberty of the subject.”®  Pratt
reaffirmed that in another libel case, Entick v Carringfon, stating that no law aunthorized gen-

eral warrants and that judicial practice ‘cannot make law' or provide authority.**® The popular

cat already out of the bag, Mansfield also rejected such wairanfs, on the basis of insuffi-

Hropo  State Triaks 22:317,22:753, 22785, 22:953, 22:1033, 22:1189, 22:1237; and  seditions words,
hid 2471, 22:823, 22:875, 22:909, 22:1019; gecord John Bamell, firagining the Kings Death: Figurative
Treason, Famtasies of Regicide §793-1784 (OUR, Oxdord 20000 103-12, 630-31, 633-37.

* Boyd Hilton, 4 Mad Bad and Dangerons People? Bngland 1783-1846 (CP, Oxford 2006) 72-71,
Harlinz 108-09; see Clive Emsley, 'An Aspect of Pitt's "Terror': Prosecutions fir Sedition during the 17905
{1981} 6 Soeial History 1335,

T8 Star-Chamber Ordinance (23 June 1586), Select Statutes 169, 169; A Decree of Starre-Chamber, Concemning
Printing (11 July 1637), Arber 4:528. See generally Willim J Cuddihy, The Fourth Amendment: Origins and
Oviginagl Meaniag, A02- 1701 (OUPR, Ouford 2009) 446-38.

WS O alendar-Witliam 5:483 (30 May 1695).

M6 py, Derby (1711) Fortescue 140, 144, 52 ER 794, 796 (KBY; Blackstone's Commentarias 4:288n.
7 Whtkes v Wood (1763) Lofft 1, 19, 18, 98 ER 489, 449, 458 (CP).

M Eytick v Carrington (1763} 2 Wils ICB 275, 2032, 95 ER 807, 818; Store Triale 22:237 (CP).
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ciently long practice rather than insufficient statutory anthorization

Other invasions of rights were debated besides general warrants, such as the use of in-
formations in lieu of grand jury indictments to prosecute sedations libels and other crimes, ™"
and the practice of prosecution followed by a nolle prosegui to intimidate authors and print-
ers. ! All figured in criticisms of seditious libel.

7 Contradiction of Seditious Libel Doctrine and Freedoms of Press and Speech

However signal Holt's other contributions and Mansfield's commercial law decisions,
their decizions about seditious libel and other criminal libel were unified only by promoting
successful prosecution of dissent, as they ruled that the truth of speech or publication was fr-
relevant and even exacerbated a seditious libel, and that criminal intent was inferred from the
fact of publishing or copying a libel; that it was criminal speech o criticize individval officials,
and even to criticize the government as a whole; that Crown-appointed judges determined libe-
lousness and criminal intent while the jury determined the generally undisputed detail of publi-
cation;, and that authors, printers, and booksellers could be searched, arvested, imprisoned, and
brought fo trial under general warrants merely identifying a publication as a seditious libel.

Defense counsel in the seditious libel cases began to mention, and then to argue, that
prosecution for seditious libel violated freedom of the press. In Frawckfin in 1731, counsel
cautioned that prohibiting true as well as false news of public affairs as seditious libel, be-
cause it reflected negatively on the King or his ministers, threatened 'suppression of the lib-

erty of the press' and would bring 'dangerous and fatal consequence’ and would result in hfe

Yin darkness and ipnorance.”** The judge responded by ending his jury charge with the ad-

"9 Money v Leach (17651 3 Burr 1742, 1766-67, 57 ER 1075, 1088; 3 Burr 1692, 97 ER 1050; 1 Black W 555,
o6 ER 320 (KB).

0 Mewsfreld Mamuscripts 2:T75; Case of My, Earbery (1737) State Frivis 19:1016 (KH).

1 yames Oldham, ‘The Wark of Ryder and Murray as Law Officers of the Crowr,' in Thomas & Watkin (ed),
Fepal Record and Historieal Reality (HP, London 1989) 157, 173; Harling 110-11, 112-20, though prosecutars
encountersd obstacles, ibid 120-33; g, R v Almon (1765) Wilm 243, 243 n{a), 97 ER 94 (KB). Or the exclu-
sion of testimony by partiss. James Oldham, 'Triuth-Telling in the Bighteenth-Century English Courfroom'
(19943 12 Law and History Beview 93, 107-12,

B Eranckling State Trialy at 1T:659-60; accord ibid 17:655.
i)




monition that a newspaper publisher is not 'fo take the liberty to print what he pleases; for the
liberty of the press is only a legal liberty, such as the law allows; and not a licentious lib-
erty. " Yet liberty. . . such as the law allows' was tautologous and manipulable. In Ower in
1752, Pratt’s co-counsel warned the jury thaf if a court decision was 'not to be called in ques-
tion' and if a parlismentary vote could not be complained of as wrong, then the legal nght to
'complain or petition for redress’ would be meaningless.” In the 'Junius' trials in 1770, Al-
mon's counsel proclaimed 'that the freedom of political discussion is of the utmost conse-
quence to all our Hberties,” which included 'censu[ing] the acts of government,' though he
conceded that 'Liberty of the press,' though 'the most S.Ew]."ﬂd of all' other liberties, if abused
was criminal. ™ Representing Woodfall, the same defense counsel cautioned that 'the liberty
of the press’ was 'in some degree of danger™® becanse 'the people needed that kind of infor-
mation,' and the printer's intent was the 'landable motive of informing his fellow-subjects '
Further, ‘the public acts of government often demanded public serutiny,' all of which would
be thwarted if ‘ministerial scribblers' could abuse those not in office but made it 'dangerous to
answer them' so thaf 'the hands of every publisher would be tied,™ These arpuments did not
ask the jury to acquit on grounds that seditious libel prosecution conflicted with that liberty of
the press, buf did ask the jury to acquit, within the existing framework, because the publica-
tion was not a sedifious libel and the printer's intent was nonmalicions.”® In S dsaph n
1783, the most forceful attack by any defendant's counsel was directed at the noncongruence
of seditious libel with other criminal law, and among the many grounds was 'the danger
which has often atfended the liberty of the press in former times, from the arbitrary proceed-

ings of abject, unprincipled, and dependent judges,' from licensors and Star Chamber, and

2 State Triols at 17:675,
P (e, State Triols at 18:1223-24,
25 Almaon, State Triads 5t 20:532, 234,
26 Waodfall, Lofh at 778, 98 ER at 514,
2 Woodfoll, State Trials at 20:899,
2 fbid
a7




from government perception of 'the seeds of its destruction in a free press.”®

Junius' joined defense counsel in shelling seditious libel from the heights of fieedom of
press. He boldly published a letter to Mansfield soon after the 1770 trials of Almon, Woodtall,
Miller, and Baldwin, which warmed up by reminding the public that the 'language has no term
of reproach. . . which has not already been happily applied to you,' that Mansfield had been a
Jacobite, and that his appf.zrent plan was 'to enlarge the power of the crown, at the expense of
the libesty of the subject™® 'Tunius’ then responded to the trials by stating that Mansfield's
doctrine 'in cases of libel' showed 'a settled plan to contract the legal power of juries,’ which 'in
effect, attack[ed] the liberty of the press,' particularly by limitng the jury issues, ignorng
¢riminal infent that other crimes required, and disallowing a general verdict>”" The unmistak-
able claim was that Mansfield's doctrine of seditious Libel violated freedom of press, though
Tuniug' chose to argue on jﬁdge-made features different from other criminal law rather than on
irreconcilability with liberty. England did not E:nj;:rjr liberty of press; there was 'distress and
danger with which the press is threatened’ because of Mansfield and his doctrine.3®

Prosecutors and judges joined Mansfield in fighting back, such as the claim in Williawmy'
case in 1774 that "likerty of the press' must baf restrained from such 'excess’ as seditious libel,
and the judge's agreement that the liberty is 'frequently abused’ by such aftacks, though he
wag silent on seditious libel restrainte** Over the next two decades the royal judges held the
line,** for example as Judge Buller rejected a freedom of press defense because 'it goes to

give a general licence to printers to print whatever they may think proper; which cannot be

9 Sy, Asaph, State Trials at 21:000, 924, 1023, The jury found the Dean ‘guilty of publishing cnly," like Wood-
fall, fhid 21:050. Brskine, defendant's counsel, was even more eloquent in Thomas Paine's case after the period
relevant to the First Amendment. & v Paine (1792) Staie Trials 22:357, 414-15 (KB).

M hmins 206, 207, 208 {Letter 46) (14 Nov.1770).

W mid311,211-12,

2 fhid 207.

W3 R Wiltiams (1774) Lofft 759, 763, 94 ER 905, 907 (KB) (Alston, J).

W Georges Lamoine (ed), Charges to the Grand Jury F685-1503 (RHS, Londan 1992) 402, 452, 473-74, 492-
923,
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endured in this or in any other country.”™

Mansfield, in his last seditions libel decision in St Asaph, clearly saw the threat posed by
such advocates of freedom of press to the common law of seditious libel, as he echoed Black-
stone by proclaiming that "[tThe Jberty of the press consists in printing without any previous
license, subject to the consequences qf law,' which were necessary 'to protect individuals, or to
guard the state."™ This Blackstone-Mansfield definition was not merely reactive at the end of
hig career, however, but underlay all his seditious libel decisions. Early in his legal career in
1747, he wrote of liberty of the press that the patience of government was 'provoked to sirefch
power’ becanse 'vermin' or 'the sons of sedition overstrain liberiy “0 Shortly before taking the
bench, he argued that in seditious libel cases 'uncommon pains [vere| taken to misapply the
prineiples of the liberty of the press,' a liberty he defined meaninglessly as ‘printing evervihing
that dor't offend the fews ® Hie conclusion in that case, as in every seditious libel case com-
ing before him on the bench,® was that '[i]f defendant is concemed in the publication, none of
this jury can Fave a doubt of his guilt.*'* Midway through his judicial years, he defined liberty
of the press similarly: Tf an author is at liberty to write, he writes as his peril, if he writes or
publishes that which is confrary to law. . .. 31 Mansfield, the trailblazer for modem commer-
cial law, led the rear guard against liberalizing seditious libel** He effectively argued that any
published ‘reflection’ on govermment was the crime of seditious libel, which left no protection
for freedom of press and speech about things that mattered the most to many people, which was

admitted by Mansfield's contentless definition of freedom of press as mere freedom from k-

W2 R Wilking (1787) State Trioks 22:209, 213 (KB).
Y Asaph, State Trialy at 21: 10440 {emphasis in original),

M7 William Murray, The Thistle. . . The Rose: Being o Detection of the Pernicions Tendency of Two Libels (3rd
ed np, London 1747) 31.

R py Wt (1755) Mansfield Mamuscripts 2:784 (KB) (quoting Ryder shorthand manuscript).
W Cog Mansfield Maruscripts 2:808.
U0 Fhicf 2,785 (emphasis in original).
W hmon, State Trials at 20:836; accord Woodiall, Stete Trials at 20:903; Woodfall, Lottt at 781, 98 ER at 916.
2 fbid 2:308.
90




censing, an historical phantom that had not existed for nearly a century.
B Rising Ohjection in England to Seditious Libel as a Violation of Freedoms of Press
and Speech,
Thus, English courtreom arguments were raised, though only briefly and secondarily until
1784, that existing doctrines of seditious libel violated or were inconsistent with freedoms of
press and speech. Far more arguments were raised in English and American books, pam-
phlets, and newspapers.” 2
Levy concluded that in England 'no one rejected the crux of the common law' of seditious
libel yntil 'late in the eighteenth century,’ while in America it was not the ‘intent of the Amexi-
can Revolution or the Pramers of the First Amendment to abolish the common law of seditious
libel™™* Thus, Levy argued that the meaning of freedom of press when stafe constitutions
were adopted in and afier 1776, and when the federal Bill of Rights was congressionally ap-

proved in 1789 and ratified in 1791, was the Blackstone-Mansfield definition of freedom of

the press as merely freedom from prior restraint. His summaries of various publications were

3 Thig chapter focnses on arguments about seditious libel, and ignores all the ‘spesches made, all the papers
wiate in defence of the press in it[]s utmost latitude,! [Horace Walpolel, 4 Letter fo the Whigs (M Cooper, Lon-
dom 1747) 10, in the first four decades of the sighteenth century (Chapter 2 A), and their continuation for the
remainder of that cemtury. E.g., [Hovace Walpole), A Second and Third Letter i the Whigy (M Cooper, London
174%) 3, 13; The bmportance of the Liberty of the Press (M Cooper, London 1748} 10, 12, 27; [Thomas Hayter],
An Estay on the Liberty of the Prers (J Raymond, London [c1755]) 7, 36, 39. There were similar deftnses of
freedom of speech, since printing is 4 more extensive and improved kind of speech. 15id 18; accord An Address
to Str Jokn Coust, Bore, (Gretton, London 17633 5-6; Latter Concerning Libels 27, Many joined Wilkes in pro-
clatming that '[flreedom of speech. . . is the great bulwark of liberty’ and ‘the right of every man.' John Wilkes, 4
Letter to the Right Honowrable William Lovrd Mavsfield (T Wilkes, London 1768) 24, 12; accord Derek Javrett
{ed), Memolrs of the Reign of King George I Hovace Walpole (YUE, New Haven 2000} 1:212; David Wil-
liams, The Nature and Extert of Intellectual Liberiy () Dodsley, London 1769) 15n. Others condemned the 'li-
centiougness' of the press, while generally professing equal devoticon to its freedom, E.g., Detraction. An Es-
sy, . . with Some Just Remarks on the Liberty of the Press (I Bouguet, London 1755} 18-23; [Franeis Squire], 4
Faithfisl Report of a Genuine Debate Concerning the Liberty of the Press (T Becket, Landon 1764, reprinting
1740 edition) 27-28; The Liberty of the Press (W Nicoll, London ¢ 1770} 6, 26-27, 30, 57; Literary Liberty Con-
sidered in @ Letter to Henry Sevmpaon Woodfalf (7 Johnson, Londen 1774) 4, 8, 11-15; and claiming it was fies.
E.g., Henry Fielding (ed), The Champion (1 Hugonson, London 1741} 54-25; Samuel Johnzon (ed), An dcoount
of the Life of Mr Richard Savage (2nd ed E Cave, London 1748} S8n; aocord Observations on the Conduct of
Great-Britain (T Cooper, London 1742) 52, Phyriciars. A Savire (2nd ed M Levwis, London 1774) 30, 36, 38.
Nearly sveryune agreed that libel against private reputations, which was endemic to the culture, M Lindsay
Kaplan, Cuitire of Slonder in Early Modern England (CUP, Cambridge 1997) 112, along with slander, hid
1, 109; Eric Burns, figfumous Scribblers (Public Affairs, New York 2006) 8, should be civilly prohibited and
pechaps eriminally prosecutad.

*¥ 1 copard W Levy, Emergence of a Free Press (OUP, Hew York 1985, 1987) 89, xii; avcord Repressive Ju-
risprudence 2], Other Levy claims are quoted at the end of Section B and beginning and end of Section C.
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meticulous and aceurate, though not comprehensive, as he did not consider most publications
cited in this chapter. His conclusions were ‘widely accepted,' making him ‘the premier historian

15 und were followed by numerous scholars™® though not all.’!’

on ¢olomal free speech,
However, Levy's standard for criticism of seditious libel was unrealistic—writer after writer was
dismissed as failing to develop a full-blown theory, giving only a conelusion and not a 'rea-
soned or extended judgment,' or stating only criticism of key elements and not repudiaﬁun of
the concept.®'® Yet short hard-hitting attacks, such as the 1788 assertion that ‘the rights of the

*19 reached more readers and

press. . . are fundamentally struck at' by the 'doctrine of libels,
roused more opposition to seditious libel than full treatises, and certainly should be counted in
assessing prevailing beliefs.™ Further, Levy acknowledged that his original edition over-
looked that, after 1765, 'American newspapers practiced freedom of the press' by denouncing
'public men and measures *2! Even then, his revision still cited few newspapers in comparison

to fracts, and contimed to overlook the improbability that prerevolutionary newspapers, essay-

ists, and officials, threatened with seditious libel prosecution, would [eave 'the common law of

33 Larey D Eldridpe, A Diston Heritage: The Growth of Free Speech in Barly America (NYUP, New York
1994) 1; aocord Levy vii, Loren P Beth, ‘Review’ (1386) 21 American Historical Revigve 1266, Orfgins 401
n38, 534 (though disagresing); Robert C Post, 'Defaming Public Officials; On Dectring snd Legal History'
{1987) 12 American Bar Foondation Research Journal 539, 541-42 (though disagreeing); see Citizens Unfted v.
FEC, 130 5.CLET76, 952 & n.5% (20100 {(Stevens, J, concurnng and dissenting with Ginsburg, Breyer & So-
tomayor, JJ).

U6 B o, Creation 63; William W ven Alstyne, ‘Congressional Power and Bree Speech: Levy's Leguey Revisited'
{1986} 99 Harvard Law Review 1089, 1059; Hamburger 745 n261; Norman L Rogenberg, "Seditious Libel,
£HCSC 765, T66; Rapressive Jurisprudence 5-9, 52-71; see Merrill Jenzen, Review' (1961} 75 Harvard Taw Re-
view 456, 45%; Philip A Hamburger, Natural Rights, Natural Law, and American Constitutions' {1993) 102
Yale Law Joumal 907, 911-12.

W g Akhil R Amar, *The Bill of Rights and the Fourteenth Amendment’ {1992) 14 Yale Law Journal
1192, 1266-67; William T Mayton, 'From a Lepacy of Suppression’ (1986) 39 Stanford Law Review 139; Wil-
liam T Mayton, ‘Seditious Libel and the Lost Guaraniee of a Freedoin of Expression’ (1984) 84 Columbia Law
Eeview 91, 93; Gerald A Berlin, ‘Review' (1963) 72 Yale Law Journal 631, 637: Origfay 509, 494509, 509-23
(thougeh it is limited to Levy's historical evidence).

HE fevy 118, 167, 170.
3% Bleazer Oswald, 'To the Public' Independent Gazetteer (Philadelphia 1 July 1788) 3.

3 gimilarly, colonal trearises were not required for the non-Joyalists to reject many other parts of English com-
mon law, such as arbitrary searches and seizures, informations in place of prand jury indictments, excessive bail
requirements, cruel and uposwal ponishments, and limitless definitions of Leason.

) eonard W Levy, ‘The Legacy Reexamined’ (1985} 37 Stanford Law Review 767, 765-65.
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seditious libel. . . unchanged™** as they adopted state and federal constitutional provisions.

Levy has not gone without criticism. Anderson reinterpreted many of Levy's sources, not
'elaim[ing] to have proven Levy wrong' but to have 'reopened the issue,' but without original
research for sources that Levy overlooked, he concluded 'one cannot guess how widespread the
repudiation of seditious libel was ' Smith gave strong contextual arguments against Levy,
but did not add many primary sources to Levy's canon*®* As the present author reviewed sev-
eral thousand period sources, the conclusion became inescapable that Levy's thesis was more
and more an inaccurate description of published views as the eighteﬁm century lengthened, if-
the weighing is of attacks on seditious libel, regardless of length, rather then disqualification of
anything but fully developed theory. Two features dominate those sources.

First, the six unique rules for Crown prosecﬁtiuns of sedifious libel and other criminal
libel, contrary to the rules applicable to other crimes or private libel, drew mounting chal-
lenge as the century lengthened. Critics assailed prosecuting true statements,’” unintentional

or nenmalicious acts,*® and criticism of government or officials, " as well as restricting jury

1

issues,?® allowing general warrants® and informations,™™ and other features.™' Those as-

32 fhid 769,

1 Navid A Anderson, “The Origins of the Press Clanse’ (1983) 30 UCLA Law Review 455, 535,529; see ibid
494.509, 523-31.

M Jeffery A Smith, Printers and Press Freedom: The Ideology of Early American Journalinm (OUP, Oxford
1928).

S B g, Docirire of Libels 26, Burgh 3:248; Philip Withers, difred or @ Narrative of the Daring and Hllegal
Measurer o Suppress o Pamphier (3rd ed Withers, London 1789} 4; Nauticus, ‘bessrs. Robertsons' New-York
Chramiele (Wew York 5 June 17690 44,

34 Eg, Hewkine 1:195, 196; [William Eden], Privciples of Penal Law (B White, London 1771} 35-00; By
Capt. Mooney' New-Hampshire Guazette (Porismouth 14 Mar. 17663 2. '

7 g o "The Great Impartance of the Liberty of the Press,' London Magazine (Jan.1738), reprinted The Lordon
Magazine: and Monthly Chronofoger 1738 (T Astley, London 1736-48) 10, 11; Docrrine of Libels 26; [Thomas
Hayter], 4n Essay on the Liberty of the Press (F Raymond, London [e1755]} 10-17; Letfer Concerning Libels 6-
7. 2728 (violating freedom of press); Comnrt of Star Chamber (Staples Steare, London 1768) 21; Jumius 14
Bargh 37247, 250, 254, 255, 256; 'On the Freedorn of the Press ! The Templar; or, Monthly Register (GG, Lon-
* don 1789) 1:306; see London Magazive: and Monthly Chronologer 1737 (C Ackers, London 1736-46) 324.

*: E o, [Joseph Toweis], 4n Enguiry fnto the Question, Whether Juries Are, or Are Not, Judges of Law, as Well
ax of Faet (7 Wilkie, London 1764) 9-10; Joseph Towers, Brifish Blography (R Goadhy, London 1766-70) 6:63-
&7, 6:143%; Lefter Concerning Libels 14 (violating freedom of press); see Doctrine of Libals 27; Robert Morris,
A Lever to Sir Rickard Aston. . Doctrine of Libels (George Pearch, London 1770) 21; Junfur 16, Manasseh
Dawes, England’s Alarm! (John Stockdale, London 1783); Manasseh Dawes, The Deformity of the Doctrine af
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sanlts struck near the heart of seditious libel, but are not the focus of this section.

Second, the very concept of ¢riminalizing seditious libel--punishing written and spoken
expression opposing government and officials—also drew mounting condemmnation based on
freedoms of press and speech, nsually interlaced with denimeiation of those unique rules.

1 Criticism of Sedifious Libel on Press and Speech Grounds in the 1760s

The 1760s, reverberating with Wilkes' pmsa=,¢111::1-':+11.,,""31 bruughf..' a steady stream of books
and tracts describing seditious libel a5 4 restraint on press and speech.”™ The argument that
prosecutions of 'what they have stiled libels, defamatory and seditious pamphlets’ had 'in-

fringed upon the laws of freedont’ including ‘freedom of the press, ™ was made by Wilkes,™”

Libels {John Stockdale, London 17853 12; Boston, April 17" Connecticut Gazeffe (New London 21 Apr 1769) 2.
Frequent reprints also occurred of John Hawles' The English-mans Right (Richard Taneway, London 1680).

2 E g, Letter Concerning Libely 40 {(violating freedom of press); Copler Taken from the Records of the Court
of King's-Bench (np, London 1763); A Postseript to the Letter on Libels, Wenrants, &c. (J Almon, London

1785); Burghr 3:252, 254,

3 g g, [George Lyttleton], Considerations wupen the Present State of Cur Affairs (T Cooper, London 1749) 29-
3% Lefter Concerning Libels 19 (violating freedom of press); funing 18; Burgh 1.252.

B E o, ibid (imprisoning or requiring security when charged); John] A[llen), The Spirfi of Liberty: or, Junins'’s
Loval Addresy (np, London 17700 3; Bergh 3253; Levy 151, 1353, 163-65 (bad tendency test rather than overt
act or divect incitement test); see gererally John Baresll, fmugining the King's Death: Figurative Treason, Fan-
zastes of Regicide 1793-1796 (QUP, Oxford 20007 348-56.

32 Transcripts of Wilkes' 1763 praceedings weve widely read, as indicated by numerous reprints—-for 1763 pam-
phlets alone, John Wilkes, An Authentick Adccount of the Proceedings against John Witkes () Williams, London
17633, [Philip Carteret Webb], Some Observations on the Late Deternrination for Discharging Mr. Wilkes (A
wiillar, London 1763); see Toho Wilkes, The Noveh Beiton (7 Williams, London 1763).

They were accompanizd by extensive public commentary on the cases {and philoWilkite publications similarly
poured forth in 1768-1770k-for 1763 pamphlets alone {ignoring nomercus dedications of works), England's
Constitiiioned Test for the Year 1763 (1 Morgan, London 1763} 47-48; A Leirer to the Right Honowrable Earl
Femple (W Nicoll, London 1763); Philo-Britannicus, 4 Letter from Scots Sawney the Barber, fo Mr. Wilkes (np,
Fdinburgh 1763Y;, Two New Comic Satiric Dialogwes That Letely Passed in the Tower () Pridden, London
1763); Number 45, Wilkes and Liberty (np, 1763},

3 [Richard Greoville-Temple], Principles of the Changes in 1765 Impartiatiy Examiped (4th ed I Almon, Lon-
don 1766) 55; Court of Star Chamber (Staples Steare, London 1768) 22; John Wilkes, 4 Latter fo the Right
Honenrable William Lovd Mansfield (T Wilkes, London 1768) 26.

M Court of Star Chember (Staples Steare, London 1768) 22, Wilkes Inmself did not question seditious libel
itself, e g, 'Satarday Morming Last’ Providence Guzetre (Providence 16 Jung 1770) 99; *Saturday Last' Boston
Chroricle (Boston 18 June 1770) 123, but inspired athers to do so. '

33 John ‘Wilkes, 4 Letter to the Richt Honourable William Lovd Mansfield (T Wilkes, London 1768) 26; [Tohn
Wilkes), Life and Political Writings of Johm Wilkes (I Sketchley, Birmingham 1769) 374, 372-73 {prosecutions
with innocent words 'Ingeniously constred into whatever crime misinterpreters shall think fit, if they prevail,
*bid adieu to the liberty of the press?; John Wilkes, The Noith Briron (J Williams, London [763) 1-2 (Merth
Briton Mo T). :
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by writings resulting from his trial,”® by a parliamentary minority disputing his disqualifica-
tion,™" by reprints of the Ower and Zenger trials,™* and by other publicati{:-ns,?’ag

A new genre appeared: book-length publications attacking foundation stones of criminal
libe] law as contrary to English libexties, including liberties of press and speech.™*" The most
reprinted book, 4 Letter Concerning Libels, attacked the Star Chamber origin é,nd the singu-
larities of seditious libel, and found prosecution of criticism of officials 'inconsistent with

341

every idea of liberty,' including 'liberty of the press. The author was quickly prosecuted

for seditious libel. ™ Though a minority of publications supported such prosecutions,™ the
strong majority indirectly but unambiguously attacked seditious libel, decrying 'no liberty of

the press, but what the judges. . . might think proper to grant.”*

B Enpland's Constititional Test for the Year 1763 (T Morgan, London 1763) 43-30; 'No Paper Ought 1o Be
Eateemed a Libel, Till a Jury Have Found It So, Weekly Amusement (London 21 Jan, 1764}, reprinted Weakly
Amusement from Seturday Decem, 24, 1763 (R Goadby, London 1764) 67, 63,

¥ Bdmund Burkes, 'Speech on Wilkes's Privilege' {23 Tan.1769), Burke's Writings 2:100, 101 (from manuscript).

B8 The Trint of John Peter Zenger. . . The Trial of My. William Chwen (1 Almon, London 1765); A Select Collec-
tion of the Most Inferesting Tracis (J Almon, London 1766) 1:1.

3 Nerek Jarrett (ed), Memoirs of the Reign of King George I Horace Walpole (YUP, New Haven 2000)
1:212; Yoseph Towers, British Blograpky (R Goadby, Londan [766-7)) 6:63-64n, 6:143. Typical claims were
that 'Tigorous crown progecutions' were 'restraint on the freedom of the press,' [Richard Grenville-Temple], The
Principles of the Changes tn 1765 Imparviatly Examined (4th ed J Almon, London 1766) 55, that judpes using
'gvery mean in their power to restiain and punish those writings which may be necessary to exposs their designs'
oiust be countered by fury use of general verdicts to preserve 'liberfy of the press,” William Bollan, The Freedom
of Speech and Writing upon Public Affairs Considered (8 Baker, London 1766) 137, accord ibid 62, and that
Mansfield abouded] to suppress the glorious fresdom of the press.’ 4 Colfection of the Most limeresting Politi-
caf Letters Which Appeared in the Public Papery (J Almon, London 1766} 169, see 4 Shorf Examination info
the Conduct af Lord M- (Staples Steaie, London 176%) 24, 16-21.

W0 dn Enguiry into the Doctrine, Lately Propagated, Concerning Libels, Warronts, and the Seizwve of Papers (J
Almon, London 17647 32, which was probably written by Almon, Mausfield Manuscriprs 2:776, and was reis-
sued ag A Lewer Concerning Libels; 4 Letter Concerning Libels, Warrants, the Selzure of Papers, and Swreties
(?nd ed T Almon, London 1764) 28, 30; William Bollan, The Freedom af Speech and Writing upon Public Af-
Fairs Considered (S Beker, London 1766) 62, 137, [John Rayner], 4» Enquiry into the Dociring Lately Propa-
gaied Concerning Aitachments. . . Prosecations for Libels {J Williams, London 1769) 96,

¥ fefter Concerning Libels 28, 6-7, 44 {totaling seven editions).
H gy Almon (1765 Wilm 243, 243, 97 BR 94, 94-95 (KB), though prosecution was dropped.

M 4 Letrer from Candor (2nd ed ¥ Almon, London 1764); Considerations on the Legality of General Warranis
{(W Nicoll, London 1765) 38-47: John Brown, Thoughts en Civil Liberty, on Licenttousness and Foction (L
Davis, London 1765) 153; Queries upon Liberty, the Freedom of the Press, Independency, &e. (James Hoey,
Dublin 1768) 27, 6-7,

4 [Joseph Towers), An Enguiry into the Crestion, Whether Juries Are, or Arve Not, Judges of Law, as Well as of
Fe (¥ Wilkie, London 1764) 10; accord Weekly Amusement from Saturday Decem. 24, 1763 (R Goadby, London
1764) 67, 68; Toseph Towers, Observations on Public Liberty, Patriotism, Public Liberty (J Towers, London 1769
&: Marie Peters, 'The "Monitor” en the Constitution, 1755-1765: New Light on the Ideologival Origins of Foglish
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2 Criticism of Seditions Libel on Press and Speech Grounds in the 1770z and
1780s

The 17703 began with seditious libel charges and arrest warrants for the author of Lefters
of Junius, which ensured great demand™ for his arguments that seditious libel prosecutions
restrained freedom of press, and his attacks on 'the false and absurd doctrines laid down by
Lord Mansfield **® The prosecutions were widely watched and broadly condemned as violat-
ing freedom of press”™® or rights to jury trial ***

The steady stream became a torrent of publications attacking 'the doctrine of seditious
libels, and the criminal prosecutions' as endangenng 'the Liberty of the Press.*”  Bentham

repudiated seditious libel ** Burgh's Political Disquisitions, the 'key book of this generation'

Radicalism' {1971} 86 English Historical Review 706,715 (Radical and Whig newspapers and pericdicals sup-
ported 'a generons interpretation of freedom of the. press,' and condemned seditious libel as a violation).

3 for 1770 alone, Junius, The Letters of Jusiuy (np, London 1770) (2 vols) (reprinted thrice that year); Yonius,
A Complete Collection of Jumius’s Leiters (A Thomson, London 1770) {reprinted twice that year); Junius
Americanus [Arthur Leel, The Polftical Detection; or, the Treachery and Tyranny of Administration (I and W
Oliver, London 1770, The Palitical Contest; Containing Surius's Lefter to the K—- (np, Dublin 1770). There
were five reprintings in 1772. For 1770 tracis alone and taking opposing positions, The State of the Natfon, Ax
Represented to o Certatn Great Parsondge by Jurius and the Freeholder (W Martin, London 1770); 4r Address
to Furtus () Dodsley, London 1770); Charles Fearne, An fmpartial Answer to the Doctrine Delivered in o Letter
{J Murray, London 1770},

M s 20,

MY o Second Postseript to o Late Pamphies, Entitled, A Letter to My, Abnon (J Miller, London 1770} 46 (high
time to ring oot the alarum bell. . . to root out the grand cankerworin of the state,’ the Crown's law of libels, be-
cause the liberty of the press is struck at'y; gecord [John Almon)], The Fric! of Jolm dlmon, Bookseller (1 Miller,
London 1770) 46; [George Rous], A Lefter to the Jurors of Great-Britain Occasioned by. . the King and Wood-
Fudf (G Pearch, London 17711 2-3; Burgh 31265, 246-47.

M8 F 5, Another Letter to My, Almon, i Matter of Libel () Almon, London 1770). The prosecutions also
brought Parliamentary debates, and request by the attorney for the Junivs' defendants for an foguiry info the
courts' treatment of liberty of the press and the power of jures. Fox Senatus (W Woodfall, London 1771 42,
45; gecord ibid 5, 6, 16, 36, 71-72, §9-90, 100 passi; Sumiug 16-17 &n (Lord Chatham's speech); Bureh 3:248.

3 [Baron Francis Maseres], dddiional Papers Concerning the Province of Quebeck (W White, Londen 1776)

395 (this section was later republished as a book)); aecord Essays, Historical, Polftical and Moral (np, Dublin
17743 206-07 (other than the public not supporting scandalous publications, ne ‘other discouragement. . . can be
effectively applied, consistent with true liberty' of the press), An interesting Address to the fndependent Part of
the People (G Kearsly, London 1777} 16-17 (Blackstone supported the “wicked' power of officials 'in proseeut-
ing ex officio for libely' withaut addressing 'tz purpose, whbich is to stop the pen and mouths, and stifle the com-

plaints of an injured people,’ illegally since ‘minds and pens onght to be free); [Edward Long), Englich Human-

ity Mo Parador (T Lowndes, London 1778) 86 (despite Yreedom of the press,! '{jjudzes may endeavour to muz-

zle the press’y; Hugo Arnot, The History of Edinburgh (W Creech, Edinburgh and J Murray, London 1775) 447

(& seditious libel prosecutinn tended to 'compleat suppression of the liberty of the press’); see Another Letter 10

Mr. Almon, in Matter of £ibel () Almon, London 1770) 6; Joseph Priestley, An Essay on the First Principles of
Government, and on the Nature of Polfiical, Civil, and Religions Liberty (2nd ed ] Johmson, London 17713 277

3 [ Teremy Bentham], 4 Fragment on Government (T Payne, London 1776) 154 (under liberty of the press’ and
'liberty of public asseciation,’ malcontents ‘may communicate their sentiments, concert their plans, and practise
every mode of opposition short of actual revolt, before the executive power can be legally Juatified in distorbing
them'); see CONE 5:221,

105




(bought by most members of Congress),” argued that '[plunishing libels public or private is
foolish,' and that criticism of government was 'the right which every fiee subject has to speak
and write of public affairs®™ Specters of the Wilkes and Zenger trials continued to walk.*™
The 1780s saw the torrent become a flood, as the Dean of St. Azaph's trial and Mansfield's
cumulative apus provoked cries that ‘freedom of the press hath been invaded' by Tt]he doctrine
lately advanced by high judicial authority, respecting the trial by jury, and law of libels,' some-
thing Yjustly alarming.?* In that case, the most eloquent Enplish argument was given that the
Holt-Mansfield doctrine of seditious libel put 'the freedom of the press. . . at an end "> A strong
majerity of publications warmned that the doctrine of seditious libel "assailed' the rights of rial
by jury, and a free press, the very ramparts of our constitution, whether as their thesis™® or in-
cidental comments,”" or attacked the Holt-Mansfield limitation of jury issues, though a mi-

. nority disagreed.™ Assailants argued that 'the doctrine of libels, . . have the most fatal aspect

B Ydeologicol Origing 41; Lamp 19; see ODNEB 8:781.
%2 Burgh 37246, 247, 254, among other graunds, ibid 3:250-51, 252-34, 255,

3= Yhe Controversial Letters of Jokhwm Witkar (T Sherlock, London 1771) A17-18 passim; Magna Chorta, Op-
posed to Azsmed Privifege (G Kearsly, London 1771); Case of William Bingley, Bookseller (William Bingley,
London 1773) (Wilkes' printer); Francis Hargrave (ed), 4 Complete Collection of State-Triofs (T Wright, Lon-
dom 1776-81) 9275 (Zengery; The Trial of John Peter Zenger (np, London 1784).

3% John Disney (ed), The Works Theological Medicad, Poliiical, and Miscellaneous, of John Jebb (T Cadell,
London 1787) 1:204, 206 (veritten 1784Y); accord ihid 3:368-69; Joseph Towers, Ohservations on the Rights ond
Iy of furies, fn Tvigls for Libels (Y Debrett, London 1784} 2, 3, 84, 133, 146; see | Hartley, History of the
Westminster Election (2nd ed J Debrett, Londen 1783) 238,

355 Stere Triols 21:847, 1005-06; accord The Rights of Juries Vindicoted. The Speeches of the Dean of St. As-
aph's Counsel (H Goldney, London [785) 4546 passim;, The Speeches of the Hom Thomas Er-
skine, . . Connected with the Liberty of the Press (1 Bidgway, Loandoo 1810); yee ODND 18567,

3 [Tames Adair], Ditenstions of the Law of Libels (T Cadell, London 1785) 97; accord [Joseph Cavendish],
The Argwments of the Two Gentlemer (op, Dublin 1783) 34, 35; Philip Withers, Aifred or o Narrative of the
Dariag and Hlegal Measures To Suppress a Pamphief (3rd ed Withers, London 1789} 4-5; Treland,' Fhe Weekly
Entertainer (Goadhy, Sherborne 1790} 16:158-59; National Affairs' (July 1790), reprinted The English Review
{1 Murray, London 17935} 16:74, 80; Fowr Letters on the Subject of Mr. Stockdale’s Trial (new ed John Stock-
dale, London 17907 5-6; Letiers on the Subfect of the Proper Liberty of the Press (P Byme, London-Dublin
1790) 17 (repenitfon of these attacks’ by criminal libel prosecutions 'cannot fail to complete the downfadi of the
Press.); 4 Review of the Constitution of Grest Britain (2nd ed J Ridgway, London 1781) 43; see 4 General
Index to the Mowthly Review (R Griffiths, London 17835) 290-21 (listing articles); Historicod Skeiches of Chuil
Liberty (GG], London 1788).

3 4 Tour Sewttmental and Descriptive through the United Pravinces (W Lowndes, London 1788) 1:136.

3 & g, Anthony Hiphmore, Reflections on the Dstinction Usually Adopted in Criminal Prosecutions for Libel
{T Famworth, London 1791) 13-16, 27, 32, 35; [Thomas Leach], Considerations an the Matter of Libel (1 John-
son, London 1791) 2-4,

3 Eg, The Miscellaneows Works, i Verse and Prose, of Gorges Edmond Howard (R Marchbank, Dublin
1782) 2:319-36; [Tohn Foster], Observations on the Parliamentary Conduct of the Right Hon, Jobn Foster (R
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upon the liberty of the press,”®" and that if the Star-chamber doctrines concerning lLibels are
suffered to prevail, . . . there will be a total end to the freedom of the press.?®

These criticisms of sediticus libe! docirine as contrary to freedom of press show that, in
the period before 1776 and 1789, freedom of press did not uniformly held Blackstone's and
Levy's meaning of mere freedom from prior restraint (licensing)--that was the view of a re-
ceding minority. Freedom of press instead also meant freedom from subsequent punishment
by seditious libel doctrine, to the growing majority of writers.

Levy, in contending that '[n]o English libertarian protested the fact that the law punished
words against the state’ and 'either failed to confront [sediticus libel] or acquiesced in jt, 62
overlooked most of these cited claims that freedom of press was violated by seditious libel ei-
ther inherently or as contorted by unique rules. He also understated the reach of many who he
cited, such as Towers' 1784 treatise, which Levy described to ‘never actually pmposet] INoIe
than the power of juries to decide the criminality of the accused's statements,’ in the face of its

explicit conclusion that if the Star-chamber doctrines concerning libels are suifered to pre-

vail, . . . there will be a total end to the freedom of the press in this caunhy.’m Levy's assertion .

Marchbank, Dublin 17§4) 18-23; An Examination into the Righis and Duties of Jwrors (T Whieldon, London
1785) 126-27; John Bowles, Considerotions on the Respective Righis of Judge ond Fary (2nd ed Whieldon,
London 17917} viii. -

30 [Francis Maseres), An Enquiry info the Extent of the Power of Juries, on. .. Seditions, or Other Criminal
Writings, or Libels (] Debrett, London 1733} 51; accord fhid 52 (Thus, 'to pretend to be in possession of a free-
dom of the press, would be ridiculous' when courts ‘might punish as a violator of the laws, any author. . . which
they might he displeased with, and think proper to declave a libel "), 70-71, 72-13.

3%l The Englizh Review (J Murray, London 1785) 50,52 (veprinting v3, article 11), Judges never find[ing] any
difficulty, . . to construe any writing into a libel” ineant that “all liberty of the press is nearly af an end.' Robert
Figot, Liberty of the Press (np, Paris 1790} 5. Others proclaimed a core part of liberty of press as the right to criti-
¢ize government, inferentially unrestramed by seditions Libel prosecutions. [Capel Lotft], 4n Essay on the Law of
Libels (C Dilly, London 1785) 59-60, 61 (night to criticize government; fres people should not have crimmal
libel); 'An Bssay on the Law of Libels! The Political Herald, and Review (GGJ, London 1785) 1:74-76; Liberty
of the Press, The Weekly Entertainer (w11 R Goadby, Sherborne 1768) 230-31. The Society for Constitutional
Information, formed in 1780, championed those fieedoms of press and spetch. At o Meating of the Socfefy for
Consiftutionad Information (np, London 1783

32 Fevy 116, 169,

32 Fevy 283; Joseph Towers, Obrervations on the Rights and Duty of Juries, tn Trials for Libels (] Debrely,
Losdon 17847 146; which was quoted as well'as sold in America, e.g,, "Observations on the Rights and Duties of
Juiies' fndeperden Gozetfeer (Philadalphia 30 Oct 1789} 2,
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el

that no ‘eritics had questioned [Mansfield's] narrow definition of a free press™ overlooked

claims that could only mean that judicial definition was unduly constrictive >

C Rising Objection in America to Seditions Libel as a Violation of Frecdoms of Press
and Speech

Many if not most of these English books and tracts were read in the American colonies,*® for

which England was the primary source.*® Bnglish newspapers were routinely copied.*® Co-

lonial libraries were stocked with the cited books,™ and printers reprinted some®™ while

newspapers excerpted others.”™ Cato'’s Letfers were quoted in all newspapers,”’> Wilkes was

33 Fevy 15%: ibid 158, 170 (that there was ‘nearly upiversal acceptance’ of liberty extending only 'so far as the
laws of a community will permit, and no further,' and that there was similar 'acceptance, too, of a definition of
freedom of the press as & freedom from pricr restraint,’ the Blackstone-Mansfisld definition).

3 Lewy, in order to argue that the "weight of talent and reputation rested exclusively on the conseriative gide,'
had to ignore half of Defoe's and Davenants writings and dubiously to identify Addisom as "Tory Author,'
Levy 104; 2ee QDNE 1:321, thongh he could have cited De. Johngon instead.

¥ flevlogical Origing 23 (renerally), 35, 41, 42 (Cato, Burgh, Gorden's Taciusy, Dulary 33n (‘excellent’ Letrer
Coneerning Libels).

67 Lamp 18; e.g., Tsaiah Thomas Hath Tust Received from London' Porcester Magazine (Worcester Sept. 1786}
[unnumbered] {including Cato and Zenger). England was the source of well aver 90% of the Philadelphia li-
brary's collection. See 4 Catatogwe of the Books, Belonging ro the Library Compary of Philadsiphia (Poulson,
Philadelphia 1789). Booksellers affered Daoctrine of Libels, and Rights and Duty of Juries, in Trials for Libel,
E.g., Robert Bell, 4 Catalogue (Robert Bell, Philadelphia 1783 29; Rics and Co., Catalogue of Books (Rice and
Co., Philadelphia 1791) 37,

o8 E.g., "uniuss Remarkable Plan of an Address, &c., Received by the Last Vessel from London' (np, Boston 8
Feb.1770); Ideolagical Criging 43 (Cato).

9 Lansp 10-16, 199-232. The Library Company of Philadelphia, the congressional library before and when the
Constitution was framed in 1787, i##d 107, had many of the English publications cited in the prior subsection,
ineluding Lefter Concerning Libels, Tacitus, Trial of Zenger, The North Briton and Wilkes' Letters, Letters of
Junius, Priestiey, and Burgh, along with Blackstone. 4 Caialogee of the Books, Belonging to the Library Com-
peany of Phitadelphio (Poulson, Philadelphia 17857 230, 14, 46, 223, 226, 185,212, 185, 186, 227 (closest cata-
logue to 1787). Its Lefter Concerning Libels had been on the shelves since before 1770, The Charter, Lows, and
Catalague of Books, of the Library Company of Philadelphia (Jossph Crukshank, Fhiladelphia 1770} Irem
443(37. Ir also had a shelf of 'Commonwealtmen.' 4 Catadlogue of the Books, Belonging to the Library Com-
paay of Philadslpkia 181, 341 (Locke), 176, 181 (Sidoey’), 27, 34, 39, 181, 232; see fdeological Oriplar 34-35

The library in Mew Yark City, where the Bill of Rights was adopted in 1789, similarly contained many, includ-
ing Cata's Letters, Tweitus, Junius, Mably, Priestley, and Towers, along with Blackstone and Buller. The Char-
ter, Bye-Laws, and Names of the Members of the New-York Society Library, with ¢ Catalogue of the Books
{Hugh Gaine, New York 1789 27, 28, 36, 44, 52, 57, 69, 20, 21,

3 Such as Gordon's Independent Whip, Burgh's Disguisitions, Towers' Jwries, and in the year the Pirst
Amendment was ratified, Jwfus. [Thomas Gerdon and John Trenchard)], The fndepandent Whiy (up, Philadel-
phia 1724} 143; James Burgh, Podfticel Disgeasitions (Robert Bell, Philadelphia 1775); ‘New Books, Just Pub-
lished Pennsyvivania Packet (Philadelphia 19 Nov.1783) 3 (Towers); Tunjus, The Leiters of Snsrus (Prichard and
Hall, Philadelphia 1791). The Junios reprint came out by Septamber 1731, 'Catalopue of Books, for Sale at
Carey, Stewart, & Co.'s Store” Enfversel dayfum and Columbian Magazine (Philadelphia Sept 17913 217, 215

7l E.z, [James Chalmers], Plain Treh (R Bell, Philadelphia 1776} [unuumbered after 135]; [Joseph Greend,
OFservations on the Reconciiiation of Gree-Britatn (Robert Bell, Philadelphia 1776) 4. and for excerpts, ez,
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someone 'of whom vou all have heard,”” and Junius was later canonized ‘the celebrated Yunius'
by TF:.;.- Federatist.™ "Opposition thought,' as Bailyn noted, 'was devoured in the colonies.””
Further, publishers in America printed their own books, pamphlets, and newspapers that
addressed the interaction of seditious libe} and press and speech freedoms, and that is the sub-
ject of this section. Most colonial publications were widely circulated®™ and influential *77
Lewy, extending his conclusion about England to America, described the period up to the
Revolution as a 'comparatively impoverished condition of American thinking on the subject
of the theory of the freedom of the press,' best summarnized by "acquiescence in the concept
that seditious libel criininally assaulted government', he described the post-revolutionary pe-
riod as 'not much [Hberal thought] after, not until 1798.°™ Others agreed that Cato's 'defini-
tion of a free press to mean freedom from seditious libel prosecutions apparently died out in
the second decade of the eighteenth century and thus Jdid not cross the Atlaniic.”™ Certainly,

some Ameticans accepted the propriety of criminal libel’™ to restrain calumny,*® 'the fash-

ion of the day.”" and it would be surprising if some did not embrace Blackstone on seditious

‘Extracts from Bureh's Pelitical Disquisitions’ Dwnlap's Pennsylvania Packet (Philadelphia 20 Nov.1775) 2 (li-
bel section).

*% Elizabeth C Cook, Literary Faftwences in Colomial Newspapers I704-1750 (ColUP, New York 1912) 81 It
became to the "colanists the most important’ apposition writings as the Revolution approached. fdeolagical Ori-
E£ins 35, published in the colonies by James and Ben Franklin and by Zenger, ib#d 43, and "republished. . . again
and again,' ibid 36, 37 nl9, 4344 decord Levy 62, 65 Prelude 96 n34, 137,

B Oiney 263; accord [Benjamin West), Bickersiaff's Boston Almanack (Mein and Fleeming, Boston 1768) iii;
Abraham Weatharwise, New-England Fown and Cowntry Almovack (Sarak Goddard, Providence 1768} ii-iv;
aecord Levy 62.

M Boderolist No. 70, at 479; e g, 'Anccdote of Junius' Worcester Mugazine (Worcester June 1787) 154; 'Anec-
dote' Cofumbian Magaeire (Philadelphia Dec. 1789) T2%; "For the Weskly huseum' Feehdy Muscum (New
York 25 June 178101 2.

I tdeological Origins 43, 23,

I Observations on a Late Pamphlet Entituled ‘Considerations on the Society or Order of the Cincfrnati (Hud-
gon & Goodwin, Hartford 1784) 2,

M Ideological Oviging 2; Prefude 303-04 (newspaper circulations), Fyranny 1, 5, 9.

% Fevp 172, 136.

. % Hamburger T45 1261,

0 william Livingstom, '0Of the Use, Abuse, and Liberty of the Press' fndependenr Reflector (New York 30
Awgr 1753, in Milten M Klein (ed), The fndependent Reflectar (HUP, Cambridge 1963) 336, 339-41.

4 View of the Scandal Lately Spread in Some Printed Libels (Andrew Bradford, Philadelphia 1729 1.

2 My Dear Trifler!' Columbimn Magazine (Philadelphia July 1757) 528; accord ‘Cursory Reflexions on News-
paper Calnmuny’ Awrericean Musewn (Philadelphia Oct. [787) 404,
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libel. However, as in England, the preponderance after 1760 (or earlier), and the heavy pre-
ponderance after 1765, of preserved pre-revolutionary and post-revolutionary sentiment ad-
dressing seditious libel viewed it as in conflict with freedom of press and, occasionally, free-
dom of speech. That concept did cross the Atlantic, and in the wake of the Stamp Act and the
Wilkes cases, became more and mote the belief of the popular party

1 Criticism of Seditions Libel in the Period Leading Up to Revolutionary State
Declarations of Rights

The storm in Anglo-American relations in the 1760s and 1770s was accompamed by a
tempest over seditions libel, following recurrent threats from royal governors that pro-
American publications and speeches were seditious Libels ™ The ideclogical origins of the
revolutionary declarations of riphis, like those of the Revolution, were in tlhis 'decade after
1763 The popular party responded to the threats by identification with freedom of press
and disavowal of seditious libel, as Massachusetts Chief Justice Thomas Hutchinson ac-
knowledged when he [ambasted carrying 'this absurd notion of the liberty of the press to the

1386

length some would have it--to print every thing that is libelous and slanderous,”™ and when

he said that if seditious libels were prosecuied 'some will cry out, our liberties are endan-
gered--the [iberty of the press is struck at. " The royalist party's identification with prosecn-

tion of seditious libel was equally recognized by Hutchinson, as he repeatedly charged the

EL

grand juries to prosecute 'seditions libels upon Government or the rulers,”™ and recited the

382

Mansfield definition of freedom of press.”™ Massachusetts' lower legislative honse refused

¥ publications are only discussed through 1791, when the First Amendment was ratified; subsequent publica-
tions are more and more suspect as statements of broad undevstimdings, as pmtisan_djsagrbament DIEW.

* Eg, Samuel Smith, Histery of the Colory of Nova-Cacsaria (Tames Parker, Burlington 1765) 346, 383
(MLY% Cadwallader Colden, "A Proclanation' (np, New Yok 1769) (MY ); "By the Governor. A Proclamation'
Roval American Magazine (Mov.1774) 436 (Mags ), gecord [Martin Howard), A Defiwce of the Letfer from o
Gentlernan af Halifax (Samuel Hall, Newport 1765) 28 (R.L).

5 See Butlyn 22.
¥ Ohrincy 244; see DAE 9:429,
7 fhid 265,
H rnid 305 (Aug. term 1768); accord ibid 236-37, 24243, 262-64, though he eventually fovnd himself 'dis-
concaged " ihid 309,
W Ihid 244 {Ang, term 1767), 266 (Mar. term 1768).
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to support Hutchinson's proposed prosecution of the Boston Gazette's printers for seditious
libel, and instead responded with the first American legislative proclamation recognizing
press freedom, inglicitly finding the one opposed to the other.*

The Wilkes seditious libel cases bronght extensive discussion in American newspapers in
the 17605 Two American reprintings of Wilkes' account featured 'his support of the lib—
erty of the press' and its violation by sediticus libel ™

Various newspapers of the 1760s pointed out that opposition between seditious libel and
freedom of press. ™ For example, one cbserved that an official alleging libel would 'crush
the liberty of the press' by ‘constru[ing] 4 libel against him," anless thwarted by '[bllessed ju-
ries.”™ The 1760s ended with the Middlesex Petition, one of many supporting Wilkes, being
published in nearly every American paper with its complaint that biased ‘attacks on the lib-

erty of the press' regularly occwnred as 'the slightest libel against a minister is punished,?**

* 'The Liberty of the Press is a great bulwark of the liberty of the peaple: It is therefore the incumbent duty of
those who are constiiuted the guardians of the people's rights to defend and maintain it’ #5id 275 (3 Mar. 1768}
While the house and the newspaper did not elaborate on their reasoning for opposing seditions libel based on
freedom of press, they cleady found the two incompatible. féd 270, 272 (grand jury), 274-75 {henss), 277, 278
{Boston Gazette).

¥ g g, ‘Boston, March 27 New-York Gazette and Weekly Mevrcury (Mew Yok 3 Apr.1769) 2; ‘Extract of a
Letter from London' Pepngyfvawnia Cheowicle (Philadelphia 27 Mar 1760% 78; 'London’ Pessy Post (London 25
Jan 1769 29, 30; aceord fdeological Origiax 110,

¥ John Wilkes, An Authentick Acconni of the Proceedings against Jokn Wilkes (Richard and Samue] Draper,
Boston 1763} 22; John Wilkes, dr Authentick Accownt af the Proceedings agaivst John Wilkes (W Dunlap,
Philadelphia 1763} 24; contra A Letter from Scots Sawney the Barber, to Mr. Wilkes (np, Boston 1763} 6-8.

) pennsydvania Jowrnal (Philadelphia 11 Sept.1766), quoted in Press-Mars. 128 nl (‘every friend of hig coun-
oy’ should show 'honest and generous indignation againse the wretch that would attempt to enslave his conntry-
men by restraints on the press"); Populus [Semuel Adams], Messrs, Bdes and Gill' New-Yorg Jouwrnal (New
York 26 Mar.1768) supp.l (because ‘[i[here i nothing. . so justly tertible to tyrants, and their tools and abet-
tars, as a free press,' those malefactors "pronounce it a libel'); Wauticus, "Messrs. Robertsons’ Mew-Fork Chroni-
cle (New York 5 June 1769} 44 (vpar agains Tiberty of the press' by ‘corrupt and arbitrary rulers’ who 'endeav-
oured to effect its destruction,' particularty by Mansfisld's method' and 'dungeons of the modern inquisition”). A
mumber of colenial newspapers, reporting an Wilkes' sentence for seditions libel in 1768, reprinted the London
source's challenge: "Quuere, to the gentlemen of the law, Are both of the senfences valid? E g, "Copies of Two
Sentences against Mr. Wilkes' Mew-Fork Guzette (New York 30 Aup.1768) supp.1; ‘Copies of Two Senfences
against Mr. Willes' Connectiend Jonrnal (Wew Haven 9 Sept. 1768} 1.

3 paoli, Messisurs Bdes & GIlI' Boston Guzeite (Boston 30 Jan.176%) 2, 3. Articles reminded readers that the
humble petition of the seven bishops 'had been called & false and seditious libel' by a lawless ministry. Farmer,
't Is Thought that the Reprinting the Following Extracts' Pernsifvania Chronicle (Philadelphia 27 June 1768}
177, 178; Farmer, 'It Is Tho't that the Reprinting the Following Extracts' Boston Evening-FPost (Boston 1 Aug,
I768) 1. '

¥ E.g., "The Middlesex Petition' Newport Mercwry (Newport 7 Aug. 1769) 1, 'The Middlesex Petition' New-
Fork Jowrnal (New York 10 Aup 17693 supp. 1.
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Nevertheless, Levy claims that 'finding a broad libertarian theory in America before the
American Revolution—or even before the First Amendment--proves difficult ™ Yet precisely
such a theory was provided by Bollanr® for freedoms of speech and press in 1766 and again in
1772 His thesis was that the crime of seditious libel is inconsistent with liberty including
liberties of press and speech, based on such points ag that the criminality of libels arose 'from a
source in general unfavourable to liberty,' Roman law, and that 'the liberty of the press. . . hath
in times past been so severely restrained by law, or lawless power, particularly by the Stuarts
and their Star Chamber*® Such a theory was also offered by 'Centinel’ in 1771-1772. He be-
gan that seditious libel 'is repugnant to all our notions of a free government,’ becaose it pam-

“® and, in a passage Levy overlooked,®! 'Centinel’ concluded the

ished 'freedom of writing,
essays on seditious libel by warning that "freedom of writing is now attacked' by seditious libel,
and that 'A FREE PRESS I8 A RIGHT" threatened with destruction by seditious libet “2 Bollan
provided a theoretical basis for overhiming seditious 1ibel, as 'Centinel’ did for overturning half,

The decade of the 1770s began with public toasts to ‘total abolition of the Star-Chamber
doctrine of libels, as held upon the trials of Zenger,™ and with an article urging 'all the

American assemblies to bring in bills for the banishment of such tyrannical tenets' as the ‘hoz-

¥ Lewp 121; accord 1bid 88

I A Massachusetts attomey who was then London agent for that colony's council. William Bollan, The Pesfilon
of Ade. Boffan (7 Almon, London 1773); DA 2:420.

% wrilliam Bollan, The Freedom of Speech and Writineg upon Public Affairs Considered (S Baker, London
1766}, By "writing' he meant freedom of press. Ibid 62, 129, 137, This was abridged as William Bollan, An Hs-
senv on the Right of Every Man in a Free State To Speak and Write Freely () Almon, London 1772).

™ Ihid 5, 137, Bollan also assauited the six unique featores of seditions libel doctrine. 74 4, 130, 131, 132, 135,

410 Centinel, 'Centinel No XXV Mussachusetts Spy (Worcester 19 Dec.1771) 165 (freedom of writing was es-
sential to identifying rulers contravention of law--Th]ww can rulers be accomtable, if their actions are not to be
disenssed?); aceord 'Bxtracts from the Boston Papers' Eser Gazetfe (Salem 17 Dec. 1771} 178, Centinel,
Centinel Wo. XK1V Massachuseits Spy (Worcester 5 Dec.1771) 157. Cenfinel also aftacked the six unique fea-
tuies of seditions libel.

M fewy 161-62, though Levy is correct that Centinel limited his srgument to troe publications and allowed
prosecution of false staternents.

I Centine], 'Centinel No XX VI AMassachnsents Spy (Worcester 2 Jan, 1772) 173 {and thus, crushing 4 critic of
sovernment 'Is the crushing the press imelf); see Centinel, 'Centinel NolUXV, XXVII' Massachusetty Spry
{Worcester 12, 26 Dec. 1771) 161, 16%.

9 v[he Following Patriotic Toasts Were Drank' (np, New York 1770); New-York, March 26,' New-York Ga-
zefte (New York 26 Mar. 17705 1.
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rid doctrine' of seditious libel.** The latter is an example of Levy's unreasonable standard,
because he dismissed it and another article becanse ‘neither ever attacked the concept of sedi-
tious libel ™™ 'Son of Liberty’ found Hawkins on se:ditioﬁs libel to be 'utterly subversive of
the liberty of the press and mere 'Star-Chamber frumpetry, as did other articles, ™

The MeDougall case presented ‘the Wilkes of New-York"" in a seditious libel prosecu-
tion by the colony's legislature, as the newspaper publisher denounced prﬂéﬁcutinn as 'op-
press[ion] by the relentless hand of power of his right to eriticize government based on lib-
erty of the I:u-f:ss."”’E McDougall's apologia, reprinfed in most colonial newspapers, excoriated
the 'Star Chamber doctrine of libels' and contrasted it to ‘freedom of speech and freedom of

1,41 and

miﬁng.'"‘mg Other commentary pronounced a ‘curse on the Star Chamber law' of libe
reprinted a Whig article from London contrasting "liberty of the press’ and 'the case of li-
bels.”’" Boston essays warmed that Mansfield 'want[ed] to destroy the lberty of the press'

and that the Wilkes case was an ‘attack on the liberty of the press.*'* Royal governors were

W [ alexander MeDougall], "Mr. Printer’ New-Fork Gazette {(New York @ Apr.1770} I (and further, 'to refuse
any suppart to Goverkpent until Goverarrent will concur in a law' doing so), cited in Leyy 77-78.

05 fevy 78. The latter article also gave as the grounds that the blasphemies’ of seditious libel could ensnare
every author, because they are enfirced by ‘minions of power. . . upon the bench in the mother country,' so that
'the wicked arm of oppression’ could produce *a silent press' and immediate perdition to Iiberty.' [Alexander
MeDougall], W1 Printer* New-York Gazette (New York ¢ Apr.1770) 1.

% & Son of Liberty, Mr. Printer New-York Gozette, aind Weeldy Mercyry (New York 8 Apr.1770) 1 A Som of
Liberty, "Mt Printer’ New-York Gazette, or the Weekly Post-Boy (New York 9 Apr 1770} 1. Articles in the New-
¥ork Guzette called for 'Tepeals, ov material alferations,’ of the law of libels' or "Star-Chamber law," "The Mew
York Satyrist’ Wew-Fork Gazette (New Yok 16 Apr.1770) 2; and in the Bostor Gazette atiributed apparent noo-
prosecution of 'lunius' to the Star Chamber doctrine relative to libels' heing 'coneeived in England to be 45 un-
friendly to the liberty of the press, as it ks danperons to the rights of the people ' ‘New-York, March 12 Boston
Gazeite (Boston 19 Mar, 1770) 2; 'New-York, March 12, New-York Journal (New York 15 Mar.1770) 3.

% ‘Charlestown, South Caroling’ Georgia Gozetfe (Charleston 25 Apr.1770} 1; aecord New-Haven, February
16" Connectiowf Jorrnal (New Haven 16 Feb 17703 2.

% Alexander McDuougall, To the Freeholdars and Freemen of the City and Colony of New-York (McDougall,
Mew Yok 1771) col.1; D4E 12221,

% o, Alesander McDougall, "To the Freeholders' New-York Gezette (New York 12 Feb 1770) 2; Alexander
MeDongall, 'To the Frecholders' Essex Gazefte (Salem 20 Feb.1770) 121. The case prompted a judge of New
York's highest court to deride the law of libels ag malignant because such cases were 'condueted according to
resolutions absurd in themselves and subversive of a free state,” by punishing truth and making it an aggravating
facror, and by limiting the jury's consideration to the trivial fact of publication. [William Smith, Jr], "The Law
Coneerning Libels' New-Fork Weekly Post-Boy (New Youk, 19 Mar L770).

10 Ir. Printer’ New-Hampshire Gazette (Portsmauth 9 Mar. 1770 3,
U The Case of Libels' New-Fork Gazetfe (Mew York 12 Mar. 1770) 1.
2 Millions, 'A Leifer to the King' Rasfon Gazette (Boston 31 Aup.1772} 1.
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said to 'meddle with the press' by applying 'the star chamber low of libels. "

American newspapers provided a repular drumbest of news on English prosecution of the
press for seditious libel: the Junius' fifals,*'* Camden's questions to Mansfield," the Horre
and Efphinston cases, ' and Parliament's condemnation of various seditious libels."'” John
Adams, as 'Novanglus, expressed alarm that newspapers and leaders were ﬂﬁ'eatened with sedi-
tions libel."* American reprints of English books and pamphlets in the 1770s contended that
seditious libel violated freedom of press,‘”g as did widespread newspaper reprints of "JTunius'~
particulatly the letters flaying seditious libel,** Cato--particularly on freedoms of speech and

libels,**! and articles reprehending "Lord Mansfield, . . . with all the aid of false construction,

* Hyperiom, 'To the Man Whom Conscience Forbids to Stile My Governor' Besfon Gazetfe (Boston 23
Nov.1771) 2. Similarly, a2 North Carclina book asserted the right of ‘public complaint which must not 'be
desmed lib[el]s against these who cansed' public oppressions or else rights would be ‘bt shadows’ and griev-
ances could 'never be redressed. . . without the press,” [Herman Husbands], 4 Cosrinaarion of the fmpartial Re-
lation of the First Rive and Cause of the Recent Differences (op, Newbem 1771 13; see DAS 9:427; while an
almanac there warned that 'severe prosecutions against hels' brought 'the declension, and, in 3 short time after,
the digselution of Roman liberty.' Thomas Fox, The Wilmington Almeanack (Adams, Wilmington 1770) [unnum-
bered].

4 g o 'London. June 1" Providence Garette (Providence 18 Aug 1770) 136; ‘London, June 2' Baston News-
Fetter (Boston 23 Aug. 1770) 2,

3 B g London, December 18° Ersex Gazeite (Salem 29 Jan.1771); 'London, December 18' Boston Evening-
FPost (Boston 11 Feb 177173 2,

N6 g Proceedings of the British Parliament New-York Gazeife and Weekly Mercury (New Yok 25
Apr.1774) 1; ‘London, February 16' Bosfon News-Lerer (Boston 28 Apr.1774) 1; 'London, hine 3' Connecticut
Gazerte (Mew London 9 Sept.1774) 2,

1 g e “London, February 21" Borforn Post-Boy (Boston 10 Apr.1775) 2; ‘Londen’ Baston Evening-FPost (Boston
17 Apr.1775) 2; 'House of Commans, Feb. [3' Pennsplvania Ledger (Philadelphia 22 Apr.1975) 3; "London,
February 11* Norwich Packet {Noowich 20 Apr 1775},

415 Novanglus [John Adams], 'To the Tahabitants' [Novangls V'] Essex Gazette {Cambridge 14 Mar.1775) 1
fending quoting Chief Justice Hutchinson), reprfrted Adams Works 4:57, 74

U 4 Collection of Speecher and Writings on the Commitment of the Lord-Mayor (Tepr John Holt, New York
17713 34 ('the libsrty of the press is the object of this criminal alliance’ of Parliament, which imprisoned Wilkes
and others, apd the Kinp, who issued proclamations against publications). The Englishman's Right was re-
primtsd in Boston in 1772, and Chesterfield's speech supporting press and stege against regulation was reprinted
in 1775. Life of the Late Earl of Chesterfield (repr John Sparhawl, London 1775) 25-32,

2 g, Letter of Junins' Bosion Guzerte (Boston 28 Jar.1771) 1; 'London, April 21" Massachusetls Spy
{Warcester 4 July 17711 6%; 'London, April 21' Esséx Gazerte (Salem 2 July 17713 197

2 E g, "We Are Requested To Publish Here' Bostan Evening-Past (Boston 6 Mar 176%) 2; 'Cato,' 'From the
Bristol Gazsfte! New-York Guzeffe (Mew York 2 Apr 1770) 2; 'From Cato's Letters' Adassachuserts Spp {Worces-
ter 19 Apr 17711 25; iBid {25 Apr.1771) 29; ‘Having Read & Very Sensible Disconrse on Libelling' Raston Post-
Bey (Boston 20 Sept. 17731 1; accord Levy 113-14 & nn102-10,

Though Cate allowed or at least genuflected to punishment of libels against government, those letters gave am-
ple reagon why seditions libel was imeconeilable with liberty of press. Cafa'’s Letfers 1:228, 232, 233 (no.32) (10
Yune 1721} (punishment 'would make all writing. . . and even all speaking unsafe,’ as partisans 'watch to sfifle
liberty under a prefence of suppressing libels'; subjects should rather many libels should escape, than the liberty
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and forced innuendos.**? An American edition of Furneaux's 1770 atfack on Blackstone's
treaﬁnent of liberty of .mnscisnce laid down principles devastating toward seditious libel:
'penal laws should be directed against overt acts only, which are detﬂmeﬁtal to the peace and
good order of society, . . . and not against principles, or the tendency of principles.”™*

An extensive report on libel, from 4 London association for defense of the press, was re-
printed in a large number of American newspapers at the beginning of 1776, just before state
declarations of rights began to be adopted. Usually front page material, the report found the
foremost threat of 'destruction of that liberty” by despotism to lie in seditious libel prosecu-
tions. 2 and listed that threat to liherty of the press' as different--and greater—than licensing **

These statements, though typically short, contradict Levy's conclusion that Americans did
not question seditious libel itself or 'underst[an]d the Incompatibility between seditious libel

and fiee gD‘%’EIﬂIIlﬁnt.'426 To be sure, a far lesser number of essays saw danger in sediticus li-

of the press shonld be infringed’;, Covs's Leffers 2,712, 712-13, 714, 715, 117 {no.1H0) (27 Oet.1722) {oppo-
nents ‘have called every opposition. . . sedition,' and ‘give one gide liberty to say what they will, and not suffer
the ather to say anything, which extinguishes liberty; suppresging wrong opinion produces ‘tyranny, and the
most stupid ignorance, and destroving calumoy will inevitably desttoy all liberty'), Carols Ler-
ters 20717, 718,719, 720 (101013 (3 Nov, 1722) (prosecutors’ procedures thwart questioning whether libels are
criminal, wrongly infer criminal intentions, *strain their penuine signification’ into a seditious meaning, and
thereby 'overturn every species of liberty'). Alse, No.32 arpued truth should be 4 defense.

M Fhe Crisvis Number FIT (repr Benjamin Towne, Philadelphia 1775) 58; gecord The Crisiy Number XVHI
frepr John Anderson, New York 1775) 153,

h Philip Fumeansx, Letters to the Honowrabls Mr. Justice Blackstone,' in An fnferarting dppendix fo Sir -
licmn Blackstone's Commentaries (Robert Bell, Philadelphia 1772) 120, 34 (nonsequentially numbered); eccord
Levy 163-65; Andrew Kippis, A Vindication of the Protestant Dissestting Ministers (2nd ed & Robinson, London
1773) 98-99, cited in Levy 166-67,

4 1t cqid:

Prosecutions have been commenced by the officers of the crown, apparently for no other purpose,
than that of silencing the press . ... Noris this all, in the very mode of prosecution, an eye hath been
had to Star Chamber tyrarmy.-—-The printers of (ur news-papers, have not been presented on the oaths
of jurors, but on a bare swgeession of an officer of the crown, whe, by filing fnformations. . . thereby
gupersedes the utility of Grand Jides . ...

Concelving an opposition to such oppressive measurss, to be a duty incumbent on the people at
large--desirous, as well of rescuing the press from the shackles of ministerial shavery, . . . the mem-
bers of he Lowdon Assockasion, hive determined to support the freedom of the press wpon true conati-
tutfonal prownds . . ..

London Association. Liberty of the Press' The Penmiylvanie Magazine; or, American Mornthly Musewm (Phila-
delphia Jan. 1776) 47, 48; e.g, London Assoeiation. Liberty of the Press' Boston Gazette (Boston 25 Dec.1775)
1; 'Lendon Association. Liberty of the Press’ New-York Guzerte, and Weekiy Mercury (Wew York 8 Tan.1776) 1;
‘London Association. Liberty of the Fress' Ersey Jouraal (Newburyport 12 Jan.1776) 1; "London Association.
Liberiy of the Press' Pennsybvaria Poacket (Philadephia 13 Jan 17763 2.

i Ihid

48 oy 121
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bel,?” supported its prosecution,™® and used the Blackstone-Mansfield definition:*** and a far
greater number of articles eriticized hibel doetre for its six unique features.*” As in England,
only a minority of publications addressing seditions libel in the 1760s or 1770s supported i,
and then by repeating shibboleths rather than citing Blackstone, ! with very few exceptions.*”

2 Criticism of Seditions Libel in the Period Leading Up to the Federal Bill of
Rights

Pamphlets and widely-reprinted newspaper articles opposing seditious libel as contradic-
tory to freedoms of press and speech continued to predominate and multiplied. Most were
overlocked by Levy, though an exception was the 'Tunivs Wilkes' essay in 1782, which
clearly rejected seditious libel as a violation of freedom of press:

If a printer is liable to prosecution and resiraint, for publishing pieces on public
measures, conceived libellous, the liberty of the press 1s annihilated and ruingd. . ..
The danger is precisely the game to liberty, in punishing a person gffer the perform-
ance appears to the world, as in preventing its publication in the first mstance. Fhe
doctrine of fibels, is of pernicious consequence to the freedom of the press, . .. g

That language squarely rejected the Blackstone-Mansfield definition that freedom of press

meant only freedom from prior restraint, not subsequent punishment. ®* 'Candid,' the same

427 g the Inhabitants' New-Hampshire Gazerte (Portsmouth 20 Jan. 1775) 2.

2804 Lover of His King and Country,” "To the Bditor' New-York Gazeite, and Weekly Mercury (New York 31
July 17693 2; 'The Dougliad No.3' New-York Guzetie, and Wealdy Mercary (New York 23 Ape 1770} 1; "The
Dougliad Mo.?' New-Fork Gazette, and Weekly Mercury (New York 21 May 1770) 1; see Prelude 116, Holt's
approach appeared in three pages of a multivelume handbook for justices of the peace adapted from an English
work, An Abridement of Burn's Justice of the Peace {Joseph Greenleaf, Boston 1773) 258-60; [James Davis],
The (Xfifce and Authority of a Justice of the Peace (Yames Davis, Newbem 1774) 240-42.

4 “The Tribune of the People," ‘On the Liberty of the Press' Providence Gazette (Frovidence 12 May 17703 81,
William Blackstone, Compremtarics on the Lovws of England (Robert Bell, Philadelphia 1772) 4:150-53 (the only
American version until 179Q).

a0 E.g., 'Copy of a Late Letter from an Brninent Counsellor’ Mew-York Gazette (New York 19 Mar. 177} 1
'Britammicus, 'To a Juryman' New-Ferk Gazette, and Weekly Merowry (New York 26 Feb 17700 2; 'A Dhalogue
between a Lavwyer and a Printer’ Mussachaseris Spy (Worcester 20 Nov 1770} 2.

B rienntinuation of Extracts from the Independent Whig' The Censor (Boston 14 Mar. 1772) 68, 70; 'Considera-
tions on the Mischisvous Tendency of Libels' The Cenvor (Boston 7 Mar. 1772) 62, 64; 'Observations on the
Liberty of the Press' American Monitor (Boston Oct.1785) 3, 5 (paraphrasing Hume that present ‘sedition and
libelling' laws are 'as strong as they can possibly be made’ without violating press); see [Leonard Daniel], Meas-
sachmsetterss (Mills & Hicks, Boston 1775} 18,

42 T the People of Pennsylvania’ Freeman’s Jowrnal (Philadelphia 30 0ct. 1782) 2, 3.

1% Tunins Wilkes, 'For the Chronicle of Freedom® Independent Gazetteer (Philadelphia 9 Wov, 1782} 2, cited in

Levy 208-09.

M The essay also provided rationales for libertiss of press and speech, such as the yight to examine public sub-

jects and public officials, as 'public servants and stevwards,” the necessity of those liberties to the Revolution and
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vear, concurred that 'the doctrine of libels' is 'an engine of the most intolerable oppression,’
particularly against liberty of press as prosecutions occurred; ‘the press should by no means
be restraimed.™ Again, the Blackstone-Mansfield doctrine was flafly contradicted. Facing
these two counferexamples, Levy dismissed them and insisted nor did anyone ¢lse aitack the
validity of sedition laws until the Sedition Act controversy in 1798.%¢ That was mistaken,*’
In 1785, 'Chevy Chace' was equally devastating, arguing that Tpjursuing libels in a criminagl
way is alien from the nature of a fiee constitution,' and deprecating Blackstone as a mere ‘'ministe-
rial wrifer’ In a 'corrupt administration.*** FEven more explicit, 'Greybeard’ described America as
‘rejecting the doctrine of Libels; a doctrine extravagant and detestable in itself--a star-chamber
doctrine, derogatory of the constitution, the bane of freedom of every kind, and incongrucus with

"% The next year, excerpts from Towers asserted that se-

the gepivs of republican governments
diticus libel was 'a mere assumption of some of the judges, caloulated for. . . the subversion of the
liberty of the press.”™* These were all published where Congress sat.

The federaist-antifederalist dehates of 1787-1788 showed widespread belief that doe-

trines of seditious libel conflicted with freedoms of press and speech. James Wilson's speech

. in the Pennsylvania State House Yard in October 1787,*" the earliest public defense of the

protection of other liberties, the association of a free press with freedom in cther countries, and the 'oppression
accompanying the "doctrine of ibels’ and the ‘arbitrary constraiction of the judges.' fid

4 Candid, 'Mr. Qswald" Independent Guzetteer (Philadelphia 14 Dee,1782) 2, 3, cited in Levy 209,

26 | eonard W Levy, “The fepacy Reexamined® (19835) 37 Stanford Law Review 767, T80 n60, Hamburger
aereed the 'eatly eighteenth ceniry' English questioning of seditions libel ‘does not, however, provide agy rea-
son to think thar the idea found support or was considered & natural or constitutional right in the decades prior to
the 17905, Hamburger 745 n261,

47 ldentification of ancnymous authers is fiom Pemphlets-Constitution 437-41, Paul L Food, Biblography and
Reference List of the History and Liferature Relating fo the Adoptfon of the Constitution (np, Brooklyn 1888),
and FHEFRC3:471 02, 19:160-6 In, and from Barly American Imprints and Early American Newspapers.

8 Chevy Chase, 'From & Late Londan Paper’ fadependent Gazetteer (Philadelphia 13 Apr 1785) 2.

¥ Gregory Greybeard, 'For the Mdependent Gazetteer Independent Gazetteer (Philadelphia 14 May 1785) 2.
Consegquently, if the notion of libels pervade a fiee comniry,’ speech and press would be silenced toward rulers and
measures, fhid

4 1 . 'An Bxtract from. . . Trials for Libels' State Gazeffe of South-Caroling (Charleston 11 Sept. [786) 3 (part
in italics); *An Batract from. . . Trials for Libels' fedependant Gazetteer (Philadelphia 14 Oct. 1786) 2. Towers'
[ 784 book was on juries and libels.

14 Tanes 'Wilson, 'State House Yard Speech’ (6 Qet 1787), DHRC 13:339; Wilson Works 1:171.
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proposed Constitation by a convention pa.rt:icipant,‘w set the theme for federalists by stating
that the federal government had no power touching the prese.* That federalist argument
would fail if the federal government had a common law power to prohibit or prosecute sedi-
tious libel. Federalists typically reiferated that aj.'gumnmt,"‘14 and did not generally quote or
' follow the Blackstone-Mansfield definition of freedom of press.*

Arthur Lee, writing one of the earliest antifederalist essays, set the theme for the other
side of the debate by fearing liberty of the press "would be pulled down' by seditious Iibel
prosecutions, o would be 'restrained' by prosecution *for a libel,' contending that freedom of
press and seditious libel dectrine were inn:,mnsisf:nani;.q‘15 Also in October 1787, Democratic
Federalist' wortied that federal courts 'may claim a right o the cognizance of all offences
against the general govermment, and libels will not probably be excluded, which would imperil
'the safety of our boasted liberty of the press,” without an express protection ™’

A number of other anfifederalists believed express protection for freedom of press was
essential becanse of the possibility of seditious libel prosecutions with or without constitu-

tional warrant-—-and obviously presupposed that freedom of press was ireconcilable with se-

ditious libel.** William Findley found potential 'destruction’ of freedom of the press: 'The

2 DERC 13337,
 Ihid 340; Wilson Works 1:172, Wilson's further statements are discussed in Chapter 4.D.
¥4 Eg, DHRC 5:736-37, 5:489-90, 3:243, 3:247, 3:524, 3:525.

5 For example, "Plain Truth,' replymg to Findley, did not deny that liberty of the press could be infringed by
seditions libel prosecutions, but argued that 'hberty of the press in each state, can only be in danger from the
laws of thar state’ becanse the federal government was limited to 'defined powers,' and that the Constitition's
definition of federal jurisdiction said 'not & word' about ™1ibels or pretended libels"." Plain Truth, 'Answers to the
Ohjections to the New Constitution’ dmerican Musewn (Philadelphia Nov.1787) 422, 426, Debare 1:105, 10X
E.z., 'Civiz Rusticos,' in Debate 1:353, 360 (quoting Hume); ibid 2:228 (Hugh Willlamson) (licensing ome of
varigns restraints); Hid2:715 (Edmund Randolphy; though MNoah Wehster and Tench Coxe came close, America
[Moah Webster], 'America, in Debate 1:553, 535-56; Philodemos [attiib, Tench Coxe], 'Address to the Printers
of Newspapers' dmerican Musewm (Philadelphia Ang. 1788} 79,

¥ Cincinnatus [Anthur Lee], 'Cincinnatas 1 in Debafe 1:92, 95-96; Cincinnatus [Arthur Les|, ‘Cincinnatus

Mumber [* New-Fork Jouraal (New Yok 1 Nov,1787) 2; see DAB 11:96. He summarized this, and condemned

Mansfield's treatment of suspicion toward rulers as seditious libel, in ‘Cincinnatus Number II' New-York Journal
S (Wew York 8 Nov. 1787) 2.

7 Democratic Federalist, "Messicurs Printers' Pennsyfvania Packet (Philadelphia 23 Oct.1787) 2; Debate 1:70.

¥ ronfederationalist, 'To the Editor Penksylvania Herald (Philadelphia 27 Oct.1787) 2; Confederationalist,

*From the Pennsylvania Herald' Cumberland Gazeste (Portland 30 Nev 1747} 2. 'Centinel’ wormied that Congress

might ‘restrain the printers, and put them under regulation, which would 'shackle or destray. . . the lberty of the
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LIBERTY OF THE PRESS is not secured, and the powers of Congress are fully adequate to
its destruction, as they are to have the trial of libel or pretended libel agamst the United
States . ... """ Widely reprinted essays®™ saw the 0 as in conflict, and saw the purpose for a
bill of rights as to override sediticus hibel doctrines.*! The drumbeat continued of news about
English proseentions for seditious libel #2

In 1788, a year before Congress drafied the Bill of Rights, a one-man battle over "prose-
cuti[on] for pretended libels' as an "attack[] upon the freedom of the press' was launched by a

newspaper printer, Eleazer Oswald, and was publicized nationally.** Oswald claimed that

'the rights of the press. .. are fundamentally struck at' by the 'doctrine of libels,” and that ‘the

press. Centingl [Saravel Bryan), ‘Centinel No.I' New-¥ark Journal (New York 1 Nov.1787) supp.1,2; De-
Barel: 77, 80. A Bostonian confirted the federalist challenge, ""Where is the liberty of the press talten away™ to ne-
cessitate a Bill of Rights provision, by pointing te the risk that federal prosecutors will 'have the power to prosecute
any printer for a pretended libel against the United States” One of the Common People, 'Messieurs Edes' Boston
Gazerte (Boston 1 Dec 178N 2. '

% an Officer of the Late Continental Army [William Findley], Address from an Officer in the Late Continental
Army (ip, Philadelphia 1787} 2; reprinted from 'Objections to the New Constitution' dmreriean Musezan (Phila-
delphia Mov.1787) 422, 426; An Officer of the Late Continental Army, 'To the Citizens of Philadelphia’ Free-
mrge's Journal (Philadelphia 7 Nov 1787y 2; Debare 1,97, 98-99; see DAB 6:345,

40 g & Plain Truth, 'Answers to the Twenty{-]three Objections to the New Federal Government' Forcester
Mugazine (Worcester Jan. 1788} 170, 172, which stated that it was reprinted from the fadependent Gozetfesr,
DHRC 3126, 133, 230, 329-31. :

! g g, Democratic Federalist,’ in. Debare 1:70, 71 (Zenger case is an example of means 'fo destroy effectually
the Liberty of the press"y; 'Mr. Wheeler' Uited States Chromicle (Providence 13 Dec.1787) 3 (if a printer pub-
lished something ‘in which some procesdings of the continental legislature were freely commented upon--and
the Attorney General should be ordered to prosecuted the printer for a libel; in that case, I take it, as the Tinited
States are a party, the continental court will have appeflate jurisdiction’y; Philadelphienais [Benjamin Workman],
"Philadelphiensis No.{' Freeman's Jowrnal (Philadelphia 6 Feh.1788) 2 (governments 'under the pretence of writing
a libel' prosecute and imprigon, infliet cruel and unusual punishment, and seize property, and ‘the unfortunate citi-
zen bas. . . no Bill of righits, to protect him'); Libertas, For the Newport Herald' Newport Herald (Newport 2
Oct.1788) 3 (Libertas,' acknowledging an ‘unrestrained’ press will sometimes 'breathe a spirit of licentionsness,’
asked rhetorically, "Should the liberty of the press therefore be violated? Surely net,' because infringement even
in that nstance would canse 'the liberty of the press’ to he “otally abolished.”) (citing Jumiug), see Federal
Farmer, ‘Federal Farmer IV, in Debare 1:274, 280 (the author may not have been R.H.Lee, DHRC 4:205).
Similarly, 'Scanderbeg' wrote a parody of a seditious libel trial and ended it with execution, E.g., Scanderbeg,
'The Trial, Conviction, and Death of the Celebrated Laco® frdependent Chronicle (Boston 5 Apr 1789) 2;
Scanderbeg, 'The Trial, Conviction, and Death of the Celebrated Lace' Esser Jowrnal (Mewboryport 13
Apr 1789 3.

4% E.g, 'Furopean Imtelligence! Americon Magazine (New York Apr. 1788) 345 (second Gordon case); 'Forelgn
Intelligence’ American Macosine (New York Apr. 178E) 386 (seme); see R v Gordon (1787) Stave Tri-
als 22:175, 177-78, 213, 222 (KBY; see also B v Gordon (1781) 2 Dongl 5530, 99 ER 372 (KB).

5 F o, [Eleazer Oswald], 'To the Public' New-York Journal (New York 13 Nov.1788) I (reprinted from
Chronfcle of Freedom).
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liberty of the press is invaded and endangered in consequence of the suit’ against him.** He
added that such libel prosecutions introduce 'creatures r;:-f Star-Chamber despotism’ and ‘pull
down the FREEDOM OF THE PRESS,™ leaving it Tnvaded’ and ‘restrained.”

As several states coupled ratification with proposals for a bill of rights, an essay discussed
the impact of the proposed bill of rights on seditious libel. 1t would provide 'a small security
against warrants, jails, inquisitions, prosecutions for libels &e.,' becanse of 'the freedom of the
press granted.’ The essay then addressed the Constitiution's departure from Britain's definifions of
treason, and said it 'Is in this respect, and many other{s], more liberal than that of Greal Britain,
which is so much vaunted by some amendments. See Blackstone on freason, riols, tibels. 7
With amendments, the Constitution deviated from British law and Blackstone on libels.

Three days after the Bill of Rights was proposed by Madison in Congress on June 8,
1789,** Oswald escalated his battle info a one-man war by turning his Philadelphia newspa-
per into a national forum for essays and reprints attacking seditious libel on the basis of liber-
ties of press and speech. (Both Oswald's battle and his war were overlooked by Levy.®™) In
each succeeding issue, Oswald launched salvos, beé'mnjng with lengthy essays praising 'the
freedom of the press, and the privilege of speaking' and stating that criminal treatment of 1i-

1461

bels conflicted with ancient law;" Cato's letter on seditious libel®! (bringing a paroxysm of

3¢ Elagzer Osvald, "To the Public' Independent (Gazeftesr (Philadelphia 1 July 1788) 3; accord A Sincers Fed-
eralist, "Mr. Ogwald® fradeperdent Gazetfeer (Philadelphia 15 Aug 1788) 3. His salvo also incloded that the 'doc-
trine of libels' was incompatible with liberty and ‘destructive of. . . communication of our thoughts! and that
lovers of liberty 'will not allow the freedom of the press to be violated upon any refined pretence, which oppres-
sive ingenuity or courtly study can invent' {(seditions libel dectrine). Respublfcs v Oswald, 1 US. {1 Dall)

319, 320 (Pa.5.CL. 1788) (quoting article).
2 Rleazer Oswald, "To the Public' Permsydvarnia Packer (Philadelphia 26 July 1788) 2.

¢ Bleazer Oswald, 'Philadelphia, August 11' Independent Gazetfesr (Philadelphia 11 Aug. 1788) 2, 3; aceard
Bleazer Oswald, 'The Address and Memorial of Bleazer Oswald' fndgpendent Gazetteer (Philadelphia 6
Sept.1788) 1, 2.

47 Foreign Spectator, 'Remarks on the Amendments to the Federal Constitufion, Proposed by the Conven-
tions. . . Number 3CXVIN' Federal Gazette (Philadelphia 16 Feb.1789) 2, 3 & n; Foreign Spectator, "Remarks on
the Amendments to the Federal Constitution, Proposed by the Conventions. . . Number XXVIIT New-Fork Daily
Fazefte (New York 7 July 1789) 654,

8 Complete Bill of Rightv-Sowrces 83.
4% Though he did summarize Oswald's lawsuits and antifederalist campaign of 1787-88. Levy 206-11, 236-39.

0 \Philadelphia, Yune 11' fndependent Gazetteer (Philadelphia 11 June 1789) 2 (misattributed to Lerd Camden,
and alsoe condernning seditious libel for its six mmique features), 'Bxtracts from the Great Lord Camden's Letter
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newspaper reprints*®2); Cato's letter on 'liberty of the press' asserting that prosecuting libels
would bring tyranny:*” articles that the 'doctrine of libels' is '"dangerous and ridiculous’;*™ the
Zenger account including liberty of "speaking and writing the truth' embellished by Zenger's
counsel arguing 'the absurdity of fbels, and shew|ing] the infamous doctrine was not in force
in America’;** and a reader's letter calling 'the exploded docirine of libels one of the most
detestable engines of oppression,' and a reprinted essay contending the 'doctrine of libels 15
contrary to law' and its punishment of truth made *the liberfy of the press...a chimera, "

Just before the Bill of Rights was approved by Congress,* letters to the editor in Sep-
tember 1789 condemned those 'attempting to restrain the press' with seditious libel prosecu-
tions, confrary to the proposed Bill of Rights, and those imprisoning printers for 'the appear-
ance of a libel,' also 'contrary to the spirit of the constitution.™®  As the Bill of Rights was
disseminated for rafification, Oswald denied that there 1z any 'such thing as a public lbel
known to the law,' and said that the Star Chamber's "abominable doctrine is moreover, totally
repugnant to the constitution of our land,' as amended by the 'first Cengress'; he added that

state seditious libel prosecutions threatened 'to put an end at once to the liberiy of the

press.™® A correspondent quoted Towers' similar caution that libel prosecutions will bring 'a

Independent Gazemeer (Philadelphia 12 Fone 1788) 2. accord 'Philadelphia, June 11' New-Ferk Packet (New
York 12 Tune 17867 2.

181 Dhiladelphia, June 13" independent Gazetteer (Philadelphia 13 June 1789) 2.

162 e, Liberty of the Press' Unfted States Chronicle (Providence 2 July 1789) 4; 'Liberty of the Press’ New-
Fark Packet (New York 20 Tuly 1789) 2.

62 vphiladelphia, June 15" fedependent Garetteer (Philadelphia 15 June 1789) 1.
% fBid 2; 'A Hint to Grand Juries' ibid 3,

465 wilcetches of the Trial of John Peter Zenger' Independant Gazetteer (Philadelphia 16 June 1789) 3. Another
article called seditious libel prosecutions ‘destructive of the principles of liberty aud the American revolution,
for then "how mnst a man speak or wiite'? 'Phifadelphia, June 16' fedependent Gazetteer (Philadelphia 16 June
1789) 2.

¥ iy, Quwald' Independent Gazetteer (Fhiladelphia 17 June 1789) 1; "Sentinel No.13' #5id 1; 'Philadelphia,
June 17 ibid 2 {another correspondent foumd that “Star-Chamber doctrine of libels® to have 'the most permicions
effect in destroying the most valuable uses of the press”). .

18 Complete Bill of Rights-Sources 88-92 (21-28 Sept. [789).

e Ogwald ! Independent Gazetteer (Philadelphia 12 Sept.1789) 3; Libero, M. Oswald ' fndependent Gaz-
eftteer (Philadelphia 26 Sept.1789) 2; see Casca, For the Independent Gazetteer' frndependent Gozetfeer (Phila-
delphia & Aug 1729) 2,
8 Bleazer Oswald, "To the Public' Indgpendenr Gazetreer (Philadelphia 19 Oct. 1786) 2.
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total end to the freedom of the pre.s*s,"m

Other publications while the Bill of Rights was considered by Congress, and then by the
states from October 1789 throngh mid-December 1791, also attacked seditious 1ibel. A pam-
phlet argued for abolishing al] laws against libels, on grounds including that ‘a law agamst

W 1 ike many, it was ex-

libels cannot exist without endangening the liberty of the press.
cerpted in American newspapers.’” 'Junius' continued to be reprinted on liberty of press and
seditious libel.*™ A magazine scoffed at an 'Essay on Libels' as being, 'like the law, glori-
ously unintelligible.*™ Reprinted London articles pronounced that the doctrine of libels ‘re-
duced the liberty of the press to a name' after long persecution,”” and that Pitt's ministry
'saps] the freedom of the press, by harassing and prosecuting the printers, for libels--ie. Jfor
telling the truth!¥® Tts 'prosecution of printers for pretended libels' left ‘the liberty of the
press reduced to a mere name in England,’ as amounting to 'overt aftacks on the liberty of the

English press.*”’ Dispaiches lamented that the English have no such thing as a free press, T

400 Libels' Independent Gazetteer (Philadelphia 20 Oct.1 789} 2.

L 1t explained that such laws are more 'calculated to lend aims fo the tyranoy of poveer, than to afford relief to
injured innocence.! Candid Considerations on Libels (Freeman and Andrews, Boston 1789) 16, 20; “This Day
Fublizhed' Herald of Freedom (Boston 20 Mar. 1785 7.

17 £ g., 'Philadelphia, Wednesday, November 18' Independent Garetteer (Philadelphia 18 Nov.1789) 2, 3.

% E.g. Philadelphia, Friday, November 20" Sidepindent Gazetteer (Philadelphia 20 Nov.1785) 3; "There Ls
Semething' Mfddfeser Guzente (Middletown 12 Dec. 7853 1.

1M £z, 'Acknowledgments to Correspondents' Massachusesrs Magazine (Boston Feb. 17913 2.

475 E g, ‘Extract from a London Paper' New-York Jowrnal (New York 29 June 1701} 203; 'The Press’ New-
Hampshire Spy (Portsmouth 10 Aug 1791 123

7 g o, "London, May 16" Fedependent Gazetteer (Philadelphia 16 July 1791) 3, which lymented that seditious
libel iz now-a-days & much greater crime in England, and much more severely punished than wilful and cormapt
perjury.  Further, ‘[plrosecutions for pretended libels’ had ‘extinguished five of the seven candles of fibergy,
Wew-York, Thursday, June 30" New-¥ork Packet (Mew York 30 June 1791) 3; Philadelphia, June 21' Massa-
chnezetts Spy (Worcester 7 July 1791) 2, o that unless Fox's libel bill passed, Britain would be 'reduced to de-
pend on the American printers, for a supply of literature.” E.g, ‘Yuly 14th' Dunlap's American Duily Advertiser
{Philadelphia 9 Aug. 1791} 3; 'Of Libels’ New-York Journal (New York 17 Aug.1791) 252

M Eg, New-York, September 10 New-York Jowrnal (New York 10 Sept.1791) 287; Foreign Intelligence!
Dunlap’s American Daily Advertiver (Philadelphia 3 Sept. 179132,

% E o, New York, Tuesday, September 7, 1790" Daly Advertiser (New York 7 Sept.1790) 3; 'New York, Sep-
ternber §' Independent Gazereer (Philadelphia 11 Sept.1790) 3. Accord William Paley, The Frinciples of Moral
ard Political Philorophy (Tth ed Thomas Dobson, Philadelphia 1788} 417 {noted moral philosopher's book con-
demned Enplish punishments of libel against the state' as exposing 'the laws to mockery and insult’).
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having been robbed by a renewed Star Chamber.*™ Articles reported Lord Camden's warning
that seditious libel prosecutions imperiled 'liberty of exposing and opposing bad men and bad
measures,”™" and 'threaten[] the utter extinction of the LIBERTY OF THE PRESS."™™ While

482 most

articles often praised '[tThat great and exalted character Lord Chief Justice Cameden,
addressing seditious libel did not deem his nemesis Mansfield 'great,™® preferring herpeto-
logical terminology such as 'the old viper.*** The unavoidable meaning of these articles was
that freedoms of press and speech were irreconcilable with seditious libel doctrine.

As before, a small minority of newspaper essays supported criminalization of 'licentious’

l,"is'5 Or as-

publications as seditious libel,” defendad the eoncept that truth could be a libe
sumed the unimpaired illegality of seditious libel.*” A much larger number assailed sedi-

tirus libel doctrine for prosecuting frue statements™ or [imiting jury issues,”™ sometimes

4 1 ondon, hme 5 General Advertizer (Philadelphia 20 Aug.1791) 2. London articles were reprinted noting a
record umber of prosecutions for seditious libel. £, 'London, Fehruary 26' Demlap's Amerioon Daily Adver-
tizer (Philadelphia 22 Apr.17%1) 2; London, June 6' Essex Jowrnagl (Newburyport 24 Aug, 17913 2.

1" \philadelphia, Tuesday, November 19" fndependent Gazetteer (Philadelphia 19 Nov.1789) 2, 3.

L E g, Libel. A Case Which Threatens the Utter Extinction of the Liberty of the Press' Dwmiap's dmerfcan
Daity devertiser (Philadelphia 27 Apr.17911 2; ‘Libel. A Case Which Threatens the Utter Extinetion of the Lib-
erty of the Press' Independent Garerteer (Philadelphia 7 May 1791) 2.

#2 g o "Philadelphia, August 4* Fndependent Gazetteer (Philadelphia 4 Aug,1788) 3; acoord Philadelphia, Yune
11' Indfeperndent Gazetizer (Philadelphia 11 Tune 17895 2,

4 printers 62, 146: eg, 'American Intelligence’ American Musewn (Philadelphia Dec. 1790) D28, D30
{American reports on a [reland seditious libel trial in 1790 glowed that a "virtuous jury, in direct opposition to
the opinion of that preat law luminary, lord Mansfiald,” and to the presiding judge’s charge, ‘refused to find truth
a Jibel" and instead acquitted a newspaper publisher).

4 g g, History of the American Revolution' Unfversel dsylom (Nov.1790} 301, 302; "A Few Reflections on
Reading the King's Most Gracious Speech’ Freaman’s Jongnal (Philadelphia 5 bar 17383) 1

5 N[oah] Webster, 'To the Public' fedependent Gazetre (Philadelphia 10 May 1787) 3; Liberty, For the Inde-
pendent Chronicle' fndepandent Chronicle (Boston 20 Aug.1789) 1.

W6 Timth s & Libel' New York Daily Gazetie (Mew York 30 Mar, 1794 2; London, Tanvary 2' Permsidvania
Packet (Philadelphia 5 Apr.1720) 2 {same): "Libels' Federal Gazerte (Philadelphia 7 Oct. 1790) 2.

Ty Honestus' Massachusetts Centinel (Boston 10 Mar, 1787) 198; Atticus, 'For the Independent Chronicle'
Independent Chronicle (Boston 9 Aug.17587) 1; 'On the Respect Due to Office’ New-Hampshire Gazeite (Ports-
mouth 4 Sept.1788) 1; 'An Answer to Dr. Priestley's Letter' Federol Gazere (Philadelphia 12 Oct.1751) 2.
Some reprints from English newspapers accepted seditious libel doctrine if unique features were changed, Po-
litical State of Furepe’ New-Fork Daily Gazette (New York 20 Aug. 17913 2; or lauded Fox's Libel Act, 'Libels'
Argus (Boston 16 Aug 17913 2; 'Summary of Foreign Intelligence’ Massachurselis Magazine; or, Monthly Mu-
sezrm (Boston Aug. 1701} 519, 523,

¥ E. g, Centinel [Samue] Bryan], "Centinel No XXXV indapendent Gazerteer (Philadelphia 28 Oct.1789) 1, 2;
"The Press' Herald of Freedom (Boston 6 Nov.1739) 61,

0 Fg. 'To the Printer' Independent Guzetteer (Fhiladelphia 3 July 1780) 1; Commen Sense, ‘To the Editor
Pennsylvania Merewry (Philadelphia 24 Dec. 1785,
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finding those to violate fieedom of prass‘mﬂ or to require gbohshing seditious libel.*' Black-

0,2 gecasionally quoted on seditious Libel,*”

stone was imported, reprinfed in Aimerica in 179
and sometimes explicitly attacked.** Similar positions appeared in a few Ametican imprints, ™
a distinct minority of newspaper essays, "™ and state knockoffs of an cld English handbook for
justices of the peace.” The great majority of publications disagreed.

In summary, the heavy preponderance of these publications, stating or assuming that
freedom. of press was inconsistent with seditious libel, conflict with Levy's conclusions that
'[n]o other definition of freedom of the press by anyone anywhere in America before 1798
existed, other than the definition i "the common and statufe law of England™; and that
'[e]vidence does not exist to confradict the assertion [freedom of press] was used in its pre-
vailing common law or Blackstonian sense to mean a guarantee against previous restraints
and a subjection to subsequent restraints for licentious .or seditions abuse.*”  Contrary to

Blackstone's elaim that liberty of the press 'consists in laying no previous restraints upon pub-

lications,' these articles found liberty of press violated when there had been no previous re-

WOy iherty of the Press' fadependent Gezetteer (Philadelphia 13 Nov.1790) 2, "Abvdgement of the State of Poli-
tice' Dunlap's Amevican Doily Advertirer (Philadelphia 26 Apr.1791) 2; 'State of Pelitics' New-York Dafly Ga-
zette (New Yorl 29 Apr.1791) 2; "London, March 3' Freenran's Journal (Fhiladelphia 27 Apr.1791) 2 (judges
limiting juriesy; ‘Foreipn Intelligence’ ndependent Gazetieer (Philadelphia 7 May 1791) 2 (same).

M gg 'London, July § Freeman's Jowrnal (Philadelphia 29 Sept.1790) 2; 'Londen, July 8" Pennsylvaniz
Pucket (Philadelphia 4 Oct.1750) 2; "Considerations on the Matter of Libel' Dunfap's dmerican Daily ddvertiser
{Fhiladelphia 31 Oct.1791) 2; "‘Comsiderations on the Matter of Libel' drews (Boston 25 Nov. [731) 2.

B2 yilliam Blackstone, Commentarier on the Laws of England (Isaish Thomas, Worcester 1790) 4:130-53.

4% philo-Justitiae, "Thonghts on the Freedom of the Press' fndependent Gazetteer (Philadelphia 19 June 1790) 2,
'London, June &' Federal Gazette (Philadelphia 22 Ang 17910 2; "A Pennsylvanian' Freeman's Jowrnal: or, The
Norid-American Frtelligencer (Philadelphia 13 June 17813 2.

4% B.g, Chevy Chase, From a Late London Paper’ Independent Gazetzeer (Philadelphia 13 Apr.1785) 2.

2 Francis Buller, An fatroduction fo the Law Relative to Trials ot Nisi Prius (5th ed Hugh Gaine, New York
1788} 5-12; Tsaac Espinasse, 4 Digest of the Law of Actions ot Nisi Privs (Cruckshank & Young, Philadelphia
1791} 2:243-50; Sanmel Stearns, The American Oracle (Hodge and Campbell, New York 1791) 614,

46 £ o Hugh Williemson, Remarks on the New Plan of Government' {1738), Essaps-Constitution 393, 398,
ineluding reprints from London, 'General Observer No. XXII' Mussackusatts Magazine, or, Monthly Museu
(Boston Mar. 1791) 156, 137; 'On Libels Pesmsypheardia Mercwry {Philadelphia 19 Nov.1786) 2; 'On Libels' Fed-
eral Gazette (Philadelphia 20 Moy 17597 2,

97 Tarnes Parker, Conduetor Generalis, . . Justices of the Peace (John Patterson, New York 1788) 286-89; The
SeathCaroling fustice of Peace (R Aitken, Philadelphia 1788) 323-25; Francois-Xavier Martin, The Qffice and
Authority of a Justice of the Peace (Frangoig-Xavier Martin, Newbern 1791) 191-93,

W ¥ oy therey 27, 191,
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straints for most of a century, by subsequent restraints of seditious libel.

D Response to Seditions Libel Restraints in State Formation and the First Amend-
ment

Did these objections affect the writing of state declarations of nghts and the federal Bill of
Rights, as in state formation & calibration was chosen between rights and government powers?
1  Context of Multiplied Threats but Few Seditious Libel Prosecutions in America

In the ten years before the Revolutionary War, America found the air thick with threats

430

that patriot speech and publications were sedifious libels,”” though that smole was not ac-

companied by much fire of prosecutions for that crime. To ignore those threats would be to
miss the comtext and a major reason for the revolutionaries' predominant belief that written
protection of freedom of press was needed, and to ignore those prosecutions would be to
misassess the content of ¢olonial common law. Royal instructions fo royal governments in

1768 labeled colonial opposition to London's taxes and edicts as ‘seditious and libellous pub-

yS00

lications,” " and royal governors repeated the party line.”"! Colonial newspapers widely re-

ported that the London administration called John Dickinson's essays ‘an impudent, seditious,

I. s

infamous libe and that royal povernors issued proclamations against 'infamous libel[s];

tending to bring his Majesty's person and government in that province into hatred. .. ; and to

1303

stir up sedition.™ Massachusetts’ lientenant povernor repeatedly pressed grand juries to indict

seditious libelers, particularly Boston newspaper 1;n1-inn=;rs,5':”r while the governor implored Lon-

¥ s dams Works 3:457; Eliot’s Debates 3:45; see Press-Massachusetts 123-24.

Y Privy Couneil-Colonial 5:261, 262 § 155; accord Lord Dartmouth to Gen. Thomas Gage (3 Jone 1776),
Clarence E Carter (ed), Correspondence of General Thomat Gape (YUP, New Haven 1931) 2:163, 165,

! g, Gov. Horatio Sharpe to Lower House (20 June 1768), Maryiand Archives 61:399; Gav. Franeis Bernard
to Honse of Representatives (1 Mar.1763), Alden Bradford (ed), Speeches of the Governors of Matsachuserts,
1765-1775 (Russell and Gardoer, Boston 1818) 11%; see Lr.Gov. Cadwallader Colden to Admiral Graves (20
Feh. 1775, Collections of the New-York Historical Socfety (NYHS, New York 1878} 101387,

S8 g o "Extract of a Leiter' New-York Gazette (New York 13 Feb. 1769) 3; Butract of & Letter' Roston Chroni-
cfe (Boston 23 Feb.1769) 67,

3 g o New-York, February 11' New-Fork Gazefte (New York 11 Feb.1763) 2.
0 Cariney 236-37, 242-43, 262-64, 205,
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don to take action.” Further Crown proclamations decried sedition and rebellion,”™

After the press victory in the Zemger trial, the number of judicial prosecutions deglined
markedly,” at least partialty frc:ﬁ royal governors' concern that juries would continue to ac-
quit defendants.”®™ Nevertheless, one schelar's claim that '[¢]ourt trials for seditious libel ended
as a serious threat to printers in the American colonies with the decision in the Zenger case' was
mistaken®® In the prerevolutionary decade, royal government prosecutions led to court trials

of Richard Johnson®™® and John Gill,”"! grand jury indictment of Alexander McDougall,” at-

55 opy of Letfers Sent lo Great Britein (Edes and Gill, Boston 1773} 10; Gov.Francis Bernard fo Barl of
Hillshorough (25 Jan. 1769), Journal of the Contmrissioners for Trade and Plontations (HMSO0, London 1937)
13:125; see Prefude 310

508 'K ing’s Proclamation for Suppressing Rebellion and Sedition' (23 Aug 1775), EHD :850; accord Privy
Council-Colonial 5:417 § 322 (23 Aug.1775); Samuel Ward to Hemy Ward {2 Nov.1775), Letfers of Dele-
gates 22090, 291,

07 There were over 1,200 prozecutions for ‘seditiols speech’ alone in the seventeenth century. Larry D Eldridge,
A Distant Heritage: The Growth of Free Speech in Eorly dmeriea (YU Press, New Yorlc 1994) 3; Lary D
Eldvidge, "Before Zenger: Truth and Seditious Speech in Colonial America, 1607-1700" (19%335) 3% American
~ Jowrnal of Lepal History 337, 337; accord William E Nelson, The Conmron Lew in Colowial America (OUP,

Oxford 2008) 1:21-22, 31, 54, 30, 103; e.g. Theo. Philathes [Thomas Manle], New-England Pefrisecutors
Manld with Their Owi Weapons (np, Boston 1697} 61 (Maule 1697); Open Press 40 (Bradford 1690s, Cheelley
1724).

There were also a score of legislative prasecutions of newspapers and other writings for contempt by criticizing
the legislahire or members, plus scores for similar speech. Mary P Clarke, Parfimmentary Privilege in the
American  Colomier  (YUP, Mew Haven 1943) 123 (S.C1728, NY.1717,Val69% and
1705, Va. 1710, Ga.1762), [24 (Md. 1662, N.Y.1682, 8.C.1722), 125 (N.II718 and 1719, Pa.1728, N.Y.1756),
126 (Mass 17210, 12829 (Va. 1677 and 1763, W H.1720, S.C.1722, N.Y.1735), 220-21 (Pa.1756); and ‘scandal-
ous' petitiong, i3 123, 129, 216, and inaccorate reports of proceedings, 126 (Mass. 1722, N.Y.1735).

% A couple of seditious libel posecntions after Zenger did result in acquittal or dismissal, presaged by several
notable prosecutions hefors Zesyger. Harold L Melson, "Seditions Libel in Colonial America’ (1959) 3 American
Jounal of Legal History 160, 165-66 (three of fourl; Levy 63 {(all after 1724); FPresy-Massachmverty 108
(Checkley 1724}, Others can be added. £ g, Russell K Osgood, Tohn Clark, Esq., Justice of the Peace, 1667-
1728, in Low in Colomial Massachusetts, 1630-1800 (Colonial Society of Massachusetts, Boston 1934
107, 120 (Masz.1706); Aithur P Scotf, Criminal Low in Colonial Virginig (UChiP, Chicago 1830) 143
(Va. 17021,

8 il 164 (original in italics); accord Levy 63, As was the similar claim that excepted only the MeDeugalf case
of 1770. Levy 17. Erring the other direction, Freedom'’s Fetrers 426-27 saw 'an accelerated use of the law of
seditious libel.!

M Johmson of Virginia in 1770 was 'prosecuted, on behalf of the King, for a libel' and fined £1000, Jownal of
the Hanee of Delegates [Fivginig] (op, Richmend 1785} 48.

S Tn Boston in 1775 for seditious newspaper articles. "Connecticut Committes of Safety’ (14 Sept.1775),
American drchives (4t 50710, 712; see D48 7284,

52 1n Wew York in 1770 for sedition, after the New York assembly's prosecution of McDougall for handbills he
printed eriticizing the lepislature's action provisioning British troops. Jowurnal of the Votes and Proceedings of the
General Asrembly of the Cofony of New-York [1770-1771] (Hugh Gaine, New York 1771) & Mew-York Su-
preme Court' New-York Gazefte (New York 7 May 1770) 1. The case 'did more to publicize the cause of liberty
of the press than any event since Zenger's trial.' Lavy 77, 79.
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tempted indictments of Col. Robert Bolling,*"? Joseph Hawlf:}rf“ Boston Gazefre 1:11.'ir1tcrs,515
and Providence's newspaper printer,”' and attempted arrest of newspaper printer John Holt,”"’
along with threatened prosecutions.”'? Colonial legislatures were even more active in prosecu-
tions,”

Fven with those threats, the 'printing presses were notoriously the great instruments of the
American Revolutic-n,’m from the Stamp Act controversy to 177072 and thereafter to the
Revolution.”™ Royal threats impelled the popular party identification with freedoms of press
and gpeech, and suspicion of conspiracy,” fostering belief that those freedoms were endan-

gered and needed solid protection in written constitutions.

2 Treatment by the New States of Freedoms of Press and Speech and English
Common Law

Levy contends that 'the revolutionary generation did not seel to wipe out the core idea of
seditious libel, that the povernment may be criminally assaulted by mere words' and may
punish that*** There are a number of reasons for disagreeing with that contention, besides

the foregoing book, tract, and newspaper statements.

M Virginda in 1766, "Williamsburg, October 17" New-York Merawy (New York 3 Nev.1766) 2; "Willlams-
burg, October 17 Providence Gazette (Providence 8 Nov.1766) 3.

514 [n Massachusetts indictment in 1767; he was instead disharred, Ouincy 246-47, 248-30n; see Prehide 95;
Preve-Massachusatis 125,

313 In Massachusetts in 1768, Quiney 266-67, 270; s2e Tvranms 38,
¥ In Rhode Island in 1773. Providence, July 3' Connecticut Journaf (New Haven 9 July 1773} 3,

" In Virginia in 1775 for seditious libel; his printing type was confiscated. Prefude 239, citing Firginie Gazelte
or Norfolk Intelligencer (Norfolk 13 Sept.1775).

38 £ g, Prefude £3-6d; Press-Massachusetts 130 (Jsalah Thomas).

3 pretude 62-64; Levy 82; eg, The Journal of the Houze of Assembly. North-Carolina [1770-1771] {np, New-
berm 1771 20-21; ‘Newbern' Boston Post-Boy (Bostan 4 klar. 17713 3. 'Mew-London, March 1' Connecticur Ga-
zette {New London 1 Mar.1771) 3 (N.C. 1770 of Herman Husbands); 'Friday, the 3d Day of September, 1773
Baston Post-Rov (Boston 27 5ept. 1772} 1 (8.C. 1773 of Thomas Powell); Nathaniel Bouton {ed), Sture Papers.
Documents and Records Relating to the Stete of New-Hampshire (Edward Jenks, Concord 1874) §:25-27 (N.H.
1776 of Daniel Fowle),

0 gamuel Bryan to Aedanus Burke (post-5 Dec.1789), DHFFC 17:0732, 1738; see Prefude 51-301.

S0 A lexander McDougall, *To the Fresholders' Boston Evening-Post (Boston 26 Feb. 17700 4; Alexander
MeDongall, 'To the Freeholders' Boster Geazette (Boston 26 Feb.1770) 2, 3.

22 Navid Ramsay, History of the Ameriean Revolution (R Aitken, Philadelphia 1789) 2:319; see Prefude 297.
B Ideclogical Origins 144-59; Creation 40-42; DHRC 2:643; Clark 27778,
M § avy xil; gocord Hamrburger 745 1261
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First, the colenists' context, that patriot ‘[pletitions and remonstrance were considered as
seditious libels, in London and by royal governors,™ quenched love and ignited hostility
toward that doctrine. Patriots complained at opposition being 'constantly stigmatized with
the opprobrious fitle of sedition.”® The threatened danger was prosecution, not licensing;
licensing had not existed in most colonies since the collapse of English licensing in 1693, and

S Those threatened with impris-

the last colonial licensing ended in 1723 (Massachusetts).
onment for sedition, if not hanging for freason, saw urgent need for written protections, and
that best explains why such a high proportion of new states (nine of eleven that adopted new
fundamental law) secured press freedom, and what the new protections meant. Those press
provisions were the 'fruits of. . . historical experience,’ Bdmund Randolph observed.™
Second, the new state declarations of rights or constitutions that protected freedom of
press did so in every case with ungualified expansive language. Typical of the unresiricted
language was Virginia (the first state to adopt a declaration of ﬁghts): "fieedom of the press is
one of the great bulwarks of liberty, and can never be rf-‘:stra:incd but by despotick govern-
ments.™ The two states that did not address liberty of press in new declarations or constifu-
tions surprised a foreign observer: 'It seems extraordinary that the states of New York and
New Jersey. . . maintain, in their rew constitutions, a profound silence respecting this important

subject, whereas 'other governments are extremely pointed on the oceasion”™ A partial ex-

planation is that the first followed old charters with few rights listed, and the second adopted a

* [Tames Murvay], An Impartial History of the War in America (Coverly and Hodge, Boston 17810 1:199; ac-
cord [Alexander Hamilton), A Full Vindication of the Measures of the Congress (Jamss Rivington, New York
1774) 7, [Josiah Quincy], Ohservations on the Aot of Parliament (Edes and Gill, Boston 1774) 76.

* Pliny JYunior, 'An Original Essay on the Causes of Seditions’ Roston Chronicle (Boston 12 Mar 1770) 85; see
Press-Massachuseiis 123

1 Presi-Mavactnmetts 102; see Prefude 61,

28 \Bdmund Randolph's Hssay on the Revolutionary History of Virginia 1774-1782 (Continued) (1936) 44 Vir-
ginia Wagazine of History and Biography 35, 46,

"8 Yta. Decl. of Rights sec.12 (1776), Federal-State Constitntions T:3812, 3814,
30 Abbé de Matbly, Remarks Concerning the Govermment af the Uriited States (1 Debreft, London 1784) 144,
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very short constitution and was one of the only twa states without a local newspaper.” The
public quickly learned of press protections as new declarations and constitutions were printed
in newspapers, circulated as pamphlets, and later reprinted by congressional directive. ™

In contrast to unqualified broad language about freedem of press, not one new funda-
mental law excepted or otherwise provided for seditious libel, an obvious need if it was not to
be overridden.™

Third, nearly all of the new states limited the English common law that was received to
that which was not repugnant to new constitutions and declarations of rights. The first recep-

> the common law of England, as well as so much

tion provision, New Jersey's, was fypical
of the stafute law, as have been Hei'f:tnfﬂre practised in this ﬁolonjr, shal] still remain in force,’
unless altered legislatively or 'repugnant to the righfs and privileges' of the new constitution,™
A complicating factor is that nine of the new states, enmeshed in war, adopted statutes
punishing seditious libel and treason by lﬂjralists.m The very adoption of such sedition stat-

wtes was inconsistent with the notion that the new states carried over English common law of

seditious libel. Though adopting sedition statutes was inconsistent with the notion that the

S modoral-State Corstitutions $72504-38; Davidtan 225 03,

S F o The Constingions of the Several fndependent States of America {Francis Bailey, Philadelphia 1781),
with Teissues in 1785 and 1786, Stats provizions on freedom of press were widely quoted. E.g., Josiah Tucker,
The Trie Tntercst of Britain, Set Forth in Regard fo the Colories (Robert Bell, Philadelphia 1776) 67.

311 Is true, as Levy notss, that North Carolina and South Carolina gualified their fresdom of consclence provi-
sions by gaying ‘nothing herein contained shall be construed to exempt preachers of freasonable or seditious
discourses, from lepal trial and punishment! N.C. Const. wit. XXXIV (1778), Federal-State Constify-
Hong 5:2787, 2793; 8.C. Const, art, XXXVIIL (1776), ibid 6:3241, 3257; Levy 197-98. But it is equally frue,
thongh he cmits it, that this congept was carried over from the 1669 Fundamental Constitutions of Carolina, and
that gimilar languape was considered and rejected by IMassachusetts and others. Art103 (1669),
ibid 572772, 2784; 'An Act of the General-Convention of, . . Massachusetts' (27 Feh.1777) (draft), in The Re-
prembrancer. . . For the Yeer 1777 (1 Almon, London 1778) 119, 121,

M Del. Const. at, XXV (1776), ibid 1:562, 566-67; Md. D.O.R_ art. TIT (1776), ibid 3:1686, 1686; N.Y. Const.
art, 300XV (17773, #6id 522623, 2635-36; Mass, Const. art. VI §6 (1779}, ibid 3:1888, 1910; see N.H. Const. pt.
I {1776), ibid 4:2451, 2469; Henfng's Statufes-Fa. 9:127 (1776).

553 1, Const, art. XXII (1776), Federal-State Constitutions 5:2594, 2598; accord Ford W Hall, 'The Common
Law: An Account of Ttz Reception in the United States' (1951) 4 Vanderbilt Law Beview 791, T99-800, 306-07,
Tramsatfantic 187.

53 Claude Halstead Van Tyne, Loyalists in the American Revolution (MacMillan Co, New York 1902) 327-29;
&g, ‘Act for Reswaining and Punishing Persons, Wha Are Inimical to the Liberties of This, and the Rest of the
United Colomies {Conn., 1775); Act To Prevent Sedition and Punish Insurgents (4 Apr.1776), Jowrnals of Gen-
aral dssenblp-5C 20, Act for the Punishment of Certain Offences (Oct.1776), Henfng's Stardes-Fa. 9:170; An
Ordinance Declaring Certain Practices Misdemeanors (1776), Colonfal Records-N.C. 23:998.
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new freedoms of press overrade seditious libel, it is better explained by the new constitu-
tional freedoms not applying to loyalists, such as fghts to property not preveniing confisca-
tion laws. During the Revolution, not only was loyalist speech and press disallowed and
treated as traitorous if not treasonous,™? but loyalists were disenfianchised, barred from public
office, banished, specially taxed, subjected to confiscation, and penalized in every way pafviot
imagination could devise™® Furthermore, though other actions against loyalists were wide-
spread, seditious libel prosecutions against loyalists were surprisingly few. ™

By conirast, the pafriot 'presses operated as if the law of seditious libel did not exist. >
Patriots only very occasionally were prosecited for seditious libel, for criticizing officials or
lf:g'islanu'cs.m Wartime practices did not measure the breadth of constitufional protections,
any more than they did when sedition was prohibited in World War [ or World War I

Fourth, 2 number of contemporaries clearly understood and expressed that the un-
bounded freedom of press in new declarations of rights or constitutions did override seditious
libel or criminal libel generally. Those were in addition to the above writérs who stated that
freedom of press (whatever its basis) was violated by seditious libel, whose unavoidable cor-

ollary was that once seenred freedom of press overrode seditious libel. For example, a sug-

gested grand jury charge of 1785 saw the docirine of libels as banished by natural rights, and

= Prefude 216-17, 297; Levp 173; Fress-Motsachiserts 131,

e Prehude 7479, 207-38, 107-08, 174-76, 185, 189-90, 210-11, 215,221, 239-40;  Davidson 251, 252, 254,
256-57, 259, 260-61; Claude Halstead Van Tyne, The Lopalists in the American Revolitfon (MaeMillan Co,
New York 1902) 327-41. John Adsms saw a benefit of independence, and its test oaths, as that Tt]he presses will
praduce ne more seditious or traitorous speeulations' and '[s]landers upon public men and measures will be less-
ened.! Tohin Adems to Jolm Winthrop (23 Tune 1776), Adems Papers 4:331, 332,

% Levy lists only two states, Pennsylvania and Massachusetts, Levy 191, with a single prasecution each be-
tween [776 and 1739,

M pevex; accord Securfng the Revolution 246; Jobn Nerone, Violence agoinst the Press (OUP, New York
19943 18-52,

1 F g, Mew-York' Freemen's Journal (Philadelphia 9 May 1781) 3 (Willimn Thompson), October, 1779, At
the General Assembly of . . Rhode-Island (Bemett Wheeler, Providence 1775) 18, 42 (John Case), Jurispenitus,
'4 True Narrative' Freaman's Journal (Philadelphia 5 Feb.1783) 2 (Bleazer Oswald). An exception was British-
controlled territory. Press-Masvachauseits 131-32,

2 Espionage Act, 40 Stat. 217 (1917); Sedition Act, 40 Stat. 553 (1918); see Zechaviah Chafee, Free Speech fn
the Uhited States (HUE, Cambridee 1946) 3; David Wl Rabban, Free Speech in ity Forgotten Years (CUF, Cam-
bridge 1997} 243.98.
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‘especially’ by freedom of press in the state constitution:
[S]uppert the great pretogative of freemen, the liberty of speech and of writing on
public affairs. Where some judge and censure the actions of their superiors in pos-
session of power, it is called fibelling. But in a free country where public officers
are treated not with the blind submission of tyrants and despots, but are the public
servants and the public trustees the doctrine of libels cannot sound partial in the
public ears, and more especially where the press is sancfified by the very constitu-
tion of the state. . .. [I]n this independent state, while men keep within the limits of
truth, [ am of opinion they may with safety speak and write their sentiments of men
trusted the power. . . 543
A South Carolina essayist began with concern that, if the "wicked doctrine' of seditious libel
should 'be once established amongst us, . .. what else would if fend to but to abolish the sa-
cred freedom of the press, that paliadium of our liberties.' By contrast, [o]ur constitution has
reared the liberty of the press on a pedestal of the most perfect freedom; . . . to exhibit to the
people (that real majesty of every fiee state) the misconduct of their SERVANTS, and the
errovs of GOVERNMENT "™ He saw seditious libel not as ensconced in South Carolina,
but as precluded by freedom of press and its right to ¢riticize povernment. While the first
writer limited the overriding of seditious libel to true stafements, the second and others
ireated seditious libel as overridden entirely.

A Pennsylvanian understood that state’s constitution to mean that 'members of assembly,
judges, or even jurors’ were ‘proper subjects for the fair and free criticism of the press,”* by its
provisions that 'freedom of the press ought not to be restrained’ and that 'printing presses shall
be fiee. . . to examine the procesdings of the legislature, or any part of government,**® Tn re-
sponse, 'Candid' criticized 'libel acts, extended to this country, improperly, and wished ‘that

Congress would select and declare what British statutes, are suitable to be re-enacted within the

United States.! 'Impartial' disagreed while acknowledging the first author’s knowledge and

54314 Patriot Charge to a Grand Jury ib a Free Government' frdependent Gazetfeer (Philadelphia 23 Apr.1785)
2,3.

M gpear'of Ithuriel, *To the Impartial Public! Smah-Carofing Gazette (Charleston 1 Oct. 1783} 1.
37 the People of Pamsylvania' Freeoan's fournad (Fhiladelphia 30 Oct.1782) 2, 3.
b mederal-Stare Constitutions 53083, 3090,
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sublimity. . . in legal matters. ™ However, in 1787 'Civis' argued that at least the unique fea-
tores of seditions libel conflicted with liberty of the press' under the Pennsylvania constitu-
tion.** The next year, Oswald agreed w1th the first writer, citing the 'indubitable right, to think
and speak, and write if T chuse, on public occurrenges,’ and rejoiced that the ‘doctrine of libels,
as "a doctrine incompafible with law and liberty, and at once destructive of the privileges of a
free country in the communication of our thoughts, has not hitherio gained any footing in Penn-
sylvania.”” Four months before, another writer made the same point about lack of footing,
fearing that a judge might 'cevive the doctrine of libels >
Pifth, Virginia, in its Statute of Religious Liberty in 1785, indirectly addressed seditious li-

hel, and ditectly addressed English commeon law restraints on opinion. Overriding the common
law authority of magistrates to punish religious digsenters, Virginia denied awthority of govem-
ment over opinion entirely, in language written by Jefferson and reviewed by Madison:™"

to suffer the civil magistrate to imtrude his powers info the field of opinion, and to

resirain the profession or propagation of principles on supposition of their ill ten-

dency, is a dangerons fallacy. . . ; that it is time enough for the rightful purposes of

civil povernment, for its officers to imterfere when principles break out into overt

acts against peace and good order . . .. >
Virginia's statufe not only introduced {hat ﬁﬂl}*—.dﬁ‘ﬁﬂﬂpﬂd principle four years before the First
Amendment was drafted, but was reviewed and approved by the same Virginia representative

who drafted and sponsored that amendment. It was one of 126 bills revising state law and largely

W 0m Libels' Freeman's Jowrnal: or, The North-Americen Intelligencer (Philadelphia 1 Jan 1783} 2, 3. English
law on seditious libe] was often mentioned negatively. £ g., ‘Review of the History of the Revolution of South
Caroling' Columbicn Mogazine (Philadelphia Sept. 1786) 22, 24, 'Candid' cbviously did not want criminal libel
to be reenacted, though he misassumed that it derived from statiute rather than common lave.

348 Civis, 'Messrs. Printers' Charleston Morning Post (Charleston 3 Jime 1787) 2.
4® Eleazer Oswald, "To the Public' Independent Gazetteer (Philadelphia 1 Tuly 1788) 3.

50 & Sputhern Liberty Republican, 'To Mr. Northern Liberty By-Standey’ Freeman's Jowrnal (Philadelphia 5
Mar, 17883 2. His fear was not unfounded, becanse soon the chief justice of the state would do exactly that, though
Massachusetts' chief justice would reach the oppesite conclusion.

31 tefferson Papers 2:545, 305n; Madison Papers 8:399, 401 nl.

2 act for Bstablishing Religions Freedom (178%5), Henfmgh Stammes-Va  12:84, 85, Seurces-
Revolution 208, 207, .
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rejeciing compmon law rules,”™ & revisal process that most states undertook to some degree.

3 Implications of the Federalist-Antifederalist Debates and First Amendment
Ratification for Federal Power Over Seditions Libel

What was true of the state declarations of rights was true of freedom of press in the Bill
of Rights. Ifs context was recent threats of prosecition and existing state protections for
freedom of press, repeated in state proposals for a Bill of Rights. Its language was unquali-
fiedly broad. It facially overrode much of English common law in regard te rights, securing
and broadening them. There was general agreement that the federal government had no author-
ity toward the press, between both anfifederalists and federalists.

a The Federalisi-Anfifederalist Debates on Seditious Libel

Most antifederalist wrifers in the newspaper debates who mentioned the press professed
to belisve the press was endangered and needed a freedom of press Pf{'_ﬁ«':iSiDn,554 and marny
gave as a reason that the federal government might breach the banks of enumerated powers
and flow over into prosecuting seditious libel. Those antifederalists clearly believed that a
ficedom of press provision would preclude seditious libel prosecutions.

Most federalist essayists addressing the issue demied that the federal government had any
power over the press,” 50 thaxﬁ freadom of press provision was unnecessary. Those feder-
alists, in their emphatic denials, did not make an exception for federal power to criminalize
and prosecute seditious libel. Thus, future Chief Justice John Tay assured antifederalists that

354

silence on freedom of press 'meither grant[s] nor take[s] away anything,” ™" and his suceessor

Oliver Ellsworth concurred that 4 press provision was unnecessary because 'Congress have

33 [yaniel L Dreisbach, 'A New Perspective on Jefferson's Views on Church-State Relations: The Virginia Stat-
ute for Establishing Religious Freedom in Ifs Legislative Comtext' {1991} 35 American Journal of Legal History
172, [78.

I pERC 2:138, 20204, 2:288, 2:310, 2:441, 2:504, 2:307, 2:668, 2:691, 2:711 (Pa.), 4:233, 4:290, 4:368-69,
4:395, 5: 561, 5:587, 5:395, 5:640, 571011, 5:881, 5:960 (Mass); £5id 19:132, 19:125, 19:162-64, 19:167-68,
19:199, 19:258, 13:320, 19:336, 20:624_ 20:903, 20:960-61, 20:1059, 21:1263, 21: 1381, 23:2532-34 (N.Y.).

3 £ g DHRC 2:168, 2190, 2:192, 2:454-55 (Pa.), 5:736-37, 486-00 (Mass.); 3:243,247 {Ga );3:524,525 (Comn. }.
35 John Jay, 'An Address to the People of the State of Mew-Yark' (1788), in Pamphiets-Constitution 61, 76.
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no power to prohibit' its freedom.*’ Future Justice James Iredell was even more emphatic
that "Congress will have no other authority over this than to secure to anthors' a copyright, so
that '[i]f the Congress should exercise any other power over the press than ths, they will do it
without any warrant from this constitution, and must answer for it as for any other act of tyr-
army.™® James Wilson said the same, but uniquely affirmed a state power to do 5o, until he
reconsidered the issue, as discussed in the next chapter. "Plain Truth' assured opponents that
in the Constitution's specification of federal court jurisdiction ‘ot a word is said of “fibels or
pretended libels" *® A decade later, opponents of the constitutionality of the Sedition Act
'well remember[ed]' these assurances that the constitution 'contained no delegation of power
which could possibly affect their rights,' so that a bill of rights was unnecessary.*™

The ratification debates paralleled the newspaper debates. Most antifederalist speakers

761 and most com-

gave as a reason for apposing the Constitution its lack of a bill of rights,
moaly, its Jack of protection for the prezr.s,562 conscience, and jury tral. The most immediate
threat to press freedom, to those who specified the dunger, was seditious libel. Thus, Richard
Henry Lee wrote of that hazard to delegate Samuel Adams, just before the Massachusetts con-
vention, asking him to suppose that the new administration saw a necessity 'that the freedom of
the press should be 1estrained because it disturbed the operations of the new govermment,’ much
as Holi supported the Crown in Beqr, which Mansfield 'availed himself of for the restraint of
the press' in Woocﬁ?xﬂ.m Lee's premise was that freedom of press would be restrained by sedi-

tious libel. Silas Lee wrote to George Thacher, during the same convention, that a person find-

ing fault with the administration who ‘should boldly publish his sentiments, hﬂwevef well-

57 andholder [Oliver Ellsworth), ‘Landholder VT (10 Dec.1782), in DHRC 3:487, 490,

55% Marcus [Tames Iredell], 'Anawers to Mr, Mason's Objections to the New Constitution’ (1788), in Pamphiets-
Comstirution 333, 3681; DHRC 16:162, 382,

539 Plain Truth, 'Answers to the Objections, Debate 1:105, 108.
0 £z, "Extract of a Letter from Virginia' dependent Chroniele (Boston 10 Dec. 1798) 2; Creation 336-43,
M1 Great Rights 120-21, 164; accord Iieological Origing 350-31.

%2 £ g, Effiot's Debates 1:496 (Mason), 1:503 (R.H Lee), 2:399 (Tredwell), 3:44-45, 149 (Henry), 4:205 (Le-
noir), 4314 {Lineoln); SERC 2:441 {Smilis).

53 Richard Henry Lee to Samuel Adams 5 Oct.1787), DERC 9:36, 37-38; see Great Rights 125-29.
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groundsd, 'would no doubt be complimented by Congress, with the ap[plellation of /ibels
against Goverrnent' and stopped, with an obvious effect on liberty of pIESS.jM Most federalist
speakers denied that the new government had any power that could threaten pﬁs freedom,
so that protection was superfluons.”®  Charles Cotesworth Pinckney, a strong supporter of
freedom of press, believed that liberty of the press,' and a bill of rights generally, need not be
addressed in the Constitution becanse the federal government 'has no powers but what are ex-
pressly granted to it,' and 'therefore has no power to take away the liberty of the pI'BSS.'mT

Other participants in the rafification debates expliciily addressed the issve of seditious
libel, among the many that mentioned freedom of press. Had there been widespread suppoit
for seditious libel and its enforcement, it would have appeared in the debates, because of the
prominence of freedom of press in antifederalist attacks on the proposed Constitution {typi-
cally one of their three principal attacks™®), In the Pennsylvania convention, when Smilie
raised the need for a freedom of press provision becanse of concern Congress may otherwise
have 'a power, or right, fo declare what is a /ibel’ or "to pass an act for the punishment of h-
bels and restrain the liberty of the press,”® Wilson {a Constitutional Convention participant
and the fédemlist leader) replied categorically that ‘there is given to the general government

no power whatsoever concermng it' (the press).”’° Three days later, Wilson denied that Con-

gress had power to 'declar[e] what shall be a [ibel,' and appeared to agree that that would be a

3% gilas Lee to George Thacher (23 Jan [788), DHRC 5780, 782.

565 i o, Elfiofs Debater 1:497-98 (Jay), 4:315 (C.C.Finckney), 1:203, 465 (Randolph); DHRC 2:168, 454-55
{Wilson].

% Besides those in the preceding footnate, e.g., fbid 2:449 (Wilson), 4:208 {Spaight), 4:259 (C Pinckney).

567 Eljiar's Debates 4:315 (18 Jan.1788Y; Farrand's Records 3:255, 256; see Great Right 133.

% James Madizon to Ednond Randolph (21 Oct 1789), Madison Fapers 10:199; gecord Efffot's Debates 4:239
{C.Pinckney); eg, bid1:496 (Mason), 1:503 (FLH Lee), 2:389 (Tredwell), 3:44-45, 149 (Henry), 4:205 {Le-
nenr), 4:314 (Lincoln); DHRC 2:204, 2:288, 2:310, 2:504, 2:597, 3:243, 5:587, 20:624; see Complete Antifeder-
atist 164, Jefferson Eapers 12438, 440; 14:649, 650

8 DERC 2:453 (1 Dec,1787), 2:441 (20 Nov. 1787); a concern Whitehill joined in, fbid 2:454, see ibid 2:597,
Grear Riphts 122-25.

N 1hid 2:455 {1 Dec. 1 787); Etliot's Debates 2:449 (1 Des 1787Y; of. ivid 2:465 (Randelph).
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power "to interfere’ with the press.>' In the Virginia convention, George Mason objected that
a writer who 'expose[d] to the community at large the abuses of [federal] powers' might be
viewed by Congress as 'encouraging sedition, and poisoning the minds of the people,” and
Congress might, 'to provide against this, lay a dangerous restriction on the press.'m When
former Gov, Pafrick Henry built upon that to read the freedom of press provision of the Vir-
ginia Declaration of Rights and to say that freedom should be secured before the federal Con-
stitution was ratified,”” Gov. Edmund Randolph {a Constitutional Convention participant and
state convention federalist leader, with Madison) denied that freedom of press was left inse-
cure, and queried, "Where is the page where it is restrained? If there had been any regulation
about it, leaving it insecure, then there might have been reason for clamors. . . . I again ask for
the paticular clanse which gives liberty to destroy the freedom of the press.' He moved im-
mediately to the next objection, denying that citizens were 'deprived of these valuable rights'
recognized by the commen law, and stated that ‘the common law cught not o be immutably
fixed' by the Constitution.”™ Randolph, had he seen the common law of seditious libel as
constititionalized, could not have made the first staternent {and would not have, as a sup-
porter of freedom of press), and would not have made the second statement but instead its
opposite. In the North Carolina convention, when a delegate argued that the lack of press
protection meant '[t]They might make it treason to write against the most arbitrary proceed-
ings,”" Spaight responded that the Constitution 'can do nothing to injure' the press and that
'the constitution of every state’ secures it,” © and Tredel] (the future Justice) said the first dele-

gate was mistaken because Congress 'have no power to define any other crime whatever,'

37 fhicf 2:482 (4 Dec.1787).
2 Bty Debafe; 3:d42: DHRC 10:1326 (16 June 1788Y); cee Grear Rights 13441,
I3 thid 31442, 462.
34 thidf 3:469,
375 tp2d 4:205 (Lenoir); see Grear Rights 154-56.
I tbd 4:208.
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asking, "Where is the power given to them to do this?™’ As in the newspaper debates, in
each case, when the antifederalists expressed concern that seditions libel could continue in
the absence of a freedom of press clause, the federalists responded that the féderal FOVEIn-
ment could not define that as a crime or 'do this.! In each case, the antifederalist claimed that
a freedom of press clause would ensure that seditious libel did not rear its head, and the fed-
eralist assured that the federal govermment could not act fo restrain the press.

Several state ratification resclutions called for post-ratification amendments including a
freedom of press provision. The critical state's, Virginia's, used language sttongly implying
that the provision would repeal seditious libel, calling in its form of ratification for 4 provision
that liberty. . . of the press, cannot be cancelled, abridged, resirained, or modified, by any
authority of the United States.”™ That is nearly impossible to reconcile with seditious libel. It
evidently meant the same thing as Virginia's proposed wording: 'That the people have a right to
freedom of speech, and of writing and publishing their sentiments; that the freedom of the press
is one of the greatest bulwarks of liberty, and ought not to be violated.”” Similarty, New York
stated the principle that "freedom of the press ought not to be violated,” which Rhode Island
later echoed; and North Caroling, rejecting ratification, asked for a similar amendment.*®°

Maryland's ratification convention witnessed initial committee agreement on twelve
mnandménts, including that freedom of the press be inviolably preserved,” " but the federal-
ist majority became frustrated with the minority's insistence on further amendments, and de-
cided to heed federalist calls to ratify without any amendments. The mmority's protest gave

as its reason for the press provision that '[iJn prosecations in the federal courts for libels, the

T Thid 4,210,

T Elfiof's Debates 1:327, 3:656 (26 June 1788); DHFFC 4:15-17. Virginia was critical as the larpest state,
Greqt Righie 134

5 fbid 3:659 (27 June 1788).

#0 fhid 1:328 (MY, 26 July 1788); ibid 1:332, 4:244 (N.C. 1 Aug 1788); ibid 1:335 (.1 29 May 1790);
DHFEC 4:21 (N.Y.); Michael P Zuckert and Derek A Webb (eds), The Anti-Federalist Writings of the Melonc-
tom Smith Cirele {LF, Indianapolis 2009 344, 347 (N.Y. proposals July 1788).

# fhid 2:549, 555 (26-28 Apr.178R); DHRC 17:242; John B Cutting to Thomas Jeffersen {11 July 1788), Jef-
Fferson Papers 13:331, 336, This is disguzsed further in Chapter 5 in connection with Justice Chase.
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constifutional preservation of this great and fundamental right may prove invaluable, 2

Though clumsily worded, the only way the freedom of press provision would 'prove invalu-
able' in libel prosecutions would be by blocking them. That freedom of press provision did
not refer to the Zenger modifications of a defense of truth or jury determination of all issues
{another amendment did). The minority clearly thought ﬁ'ee-dalm of press good, criminal libel
actions bad, and the freedom of press provision an invaluable antidofe. That was the interpre-
tation of a leading spensor, Samuel Chase (before his view of the press deteriorated a decade
later), as he wrote that the 'liberty of the press’ amendment would enable people fo “write
what they pleass about Government.™™ Other states were aware of the minority's protest, as
its proposal was ‘reprinted forty-four times' over the next month and a half,**

b  The Adopiion of the First Amendment and Rejection of the Common Lasw Limita-
fiom :

The most striking thing about the First Amendment®™ wag that it was relatively noncon-
troversial, in contrast to the high drama over the Constitution and over the absence of a bill of
rights that filled a year of pamphlet wars and state ratification conventions. Congress debated
and amended Madison's draft of the Bill of Rights,”™ but it was nothing in duration or polar-
ity like the four months of the Constitutional Convention; approval was by strong majori-
ties.*® The congressional trope of the season was to call amendments 'a tub to the whale' (te-
ferring to Swift's satire);”*8 Pierce Butler, a signer of the Constitution and a senator voting for
the Amendment, changed the imagery to say '[a] few milk-and-water amendments have been

proposed by Mr. M[adizon)], such as liberty of conscience, a free press, and one or two gen-

2 Blliot's Debater 2:552 (May 1788 [date comected)); DHRC 17244,

% gamuel Chase, ‘Notes of Spesches Deliversd to the Maryland Ratifying Cumrantmn fApr.1788), Complete
Arnti-Fedeyalive 3779, 89,

" DHRC 17:2381; see Great Rights 120,
53 1t was the third of the teelve amendments offered by Congress, the first two of which were not ratified.

W DHFFC 4:3-48; see Greaf Rights 160-87; Paul Finkelman, ‘James Madison and the Bill of Rights: A Reluc-
tant Paternity’ {1990) Supreme Couwrt Review 301, 309-13, 31922, 331-33,

T DEFFC 4:46 (Hovse 17-14Y; Journal of the First Session of the Senate of the United Staves (Thomas Green-
leaf, New York 1789} 141-42 (Honse two-thirds).

B Crearing Bill of Rights 245 (Clymer), 175 (Burke), 259 (Peters), 276 (M. Webster), 278 (WL Smith).
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eral things already well seeured.”™ Similarly, the state assemblies ratifying the Bill of Rights
lacked the acrimony of the conventions ratifying the Constitution, with so litle debate>" that
every state holding conventions approved nearly all of the ten rights pI\':-*i.r'1sic:nr:ns;,59I often by
great majorities™ and with 'virtually no opposition, ™

That relafive lack of opposition to the First Amendment as it was adopted by Congress
and ratified by the sfates can only mean that the protections of the First Amendment, and of
the rest of the Bill of Rights, were not objectionable to most people in 1789-1791. They were
understood by antifederalists as ample protections of press and speech, not as crabbed prohi-
bitions against only licensing and similar prior restraint; it is difficult to find anfifederalist
writing or speech calling them insufficiently broad, and the provisions' wording was indeed
expansive. The press and speech provisions were not viewed by most federalists as too
broad, and those in the Senate that attempted to limit press and spe;f:ch to a Blackstonian
common law breadth were defeated; it 1¢ difficult to find a federalist writing or speech calling
for rejection of the press and speech provisions in the Bill of Rights, and their prior reasons
for opposition were instead the superfluity and potential negative pregnant of a bill of rights.

Madison's speech to the House of Reprcsentaﬁvcs,m as he offered the Bill of Rights,
| gave as the rationale for provisions guarding press and conscience from the states that 'every
government should be disarmed of powers which french upon those particular rights.”™ He

gave as one rationale why press and conscience 'should be so secured' from the federal gov-

% Pierce Butler to James Iredell {11 Ang.1789), redeli Papers 3:511, 512.
* E g, Boston, February 3' Massachuserts Spy (Worcester 11 Feb.1790) 3.
M Efffor's Debates 1:339-40; DHC 2:325-90.

2 g 'Proceedings of Assembly' New-York Dafly Guzette (New York 27 Jan 1760) 2 (MN.Y. 'by a great major-
ity'y; B of Rights 2:118), quoting Moryland Jovrnal (Baltimore 13 Nov. 1789) (Conn. by 'large majorities),
iki 2:1176 (M. unanirmous),

32 Bl of Righrs 221171,

3 For drafting of the First Amendment, Robert A Rutland, The Birth of the Bill of Rights 1776-1728 (LINCF,
Chapel Hill [955) 190-218; Crigine 475-85.

3 Creaing Bill of Rights 69, 85 (8 June [789).
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ernment that '[flears respecting the judictary system, should be entirely done away.”® Each
would be true for the press only if the Bill of Righis dissymed government of power to prose-
cute sedifious libel. When his proposed language was favorably reported on by the House
committee, Madison again assessed its effect: "The right of fieedom of speech 1s secured; the
liberty of the press is expressly declared to be beyand the reach of this Government . . . "™
Liberty of press would be 'beyond the reach of this Government' only if power to prosecute
seditious libel was no longer in reach.

His speech was followed by Rep. James Jackson, who opposed spending time on a bill of
tights when federal revenue legislation and other critical legislation required attention and
when the Constitution had not first been tested in pral:ti;ce to identify needed amendinents.
Jackson said that a liberty of press amendment was not needed af the time because the pras.s
was unendangered even for what in past times was seditions libel.™* Jackson's statemnent was
that criticism of government cofficials occurred without prosecution, and Congress had no
power 'to regulate this subject.” The other record of his speech fortifies the point, ™

The Senate, the day before it adopited the. First Amendment in essentially its present

form, considered and rejected an amendment to narrosw freedom of press and, in effect, to

create an exception for seditious libel. The motion would have added, after 'freedom of

3 waletch of Procesdings of Congress' Gazeste of the United States (New York 10 June 1789) 66, 67.

3 Apnals 1:766 (15 Aug. 1759).

% ap incident not diseussed by Levy, though after writing this, I found is diseussed by Pafmer 281-83. Jack-
s011 said:

The gentleman endeayours to secure the liberty of the press; pray how is this in danger? There is no
power given 1o Congress to regulate this subject as they can commerce, or peace, or war. Has any
transaction[] taken place fo make us suppose such &n amendment necessary? An honorable gentle-
man, a member of this honse, has been attacked in the public news-papers, on account of sentinrents
delivered on this floor. Have Congress taken any notice of it? Have they ordered the writer before
thern, even for a breach of privilege . . . 7 No, these things are suffered to public visw . .. . These
are principles which will always prevail; 1 am nat affaid, nor are other members I belteve, our con-
duct should meet the severest scrutiny. Where then is the necessity of taking measures to secure what
neither ig nor can be in denger?

Creating Bifl of Rights 87 {8 June 1739), reprinting Cosgressional Reglster (8 June 1789) 1:427-38; An-

male 1:460 (% Tune 1789)

3 'The press, Mr. ackson observed, is unboundedly free--a recent instance of which the House had witnessed
it an attack upon one of fts members.' 'Sketch of Proceedings of Congress' Gazette of the Unffed Statey (New
York 10 June 1789) 66, 67.
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speech, or of the press,’ the words '[iJn as ample a manner as hath at any time been secured by
the common law.™™ Its rejection supports the view that the First Amendment protections of
speeﬁh and press were not limited by the common law, and extended beyond Blackstone's
common Jaw definition. That is particularly true in light of the Seventh Amendment, which
showed that Congress expressly incorporated common law when it meant for an Amendment
to incorporate common law, and the Fourth Amendment, which showed that Congress ex-
pressly limited broad language when it meant to impose boundaries on rights. The rejected
language could hardly be said to be redundant, when the Amendment otherwise used un-
bounded language, at a time when "fieedom of the press' was widely and preponderantly used
to mean freedom flom restraints such as seditious libel rather than freedom only from prior
restraints. Similarly, Sherman's proposal a month earlier, to protect 'speaking, writing and

%L with its namow language only pro-

publishing their senfiments with decency and freedom,
tecting decent speech, went nowhere and was never adopted by the Senate.

The first Congress, the same year it adopted the First Amendment, had two further
chances to confirm seditious libel doctrine, and again rejected those opportunities. Two days
after final House action approving the First Amendment, the House considered Burke's mo-
tion criticizing newspapers for 'distorting the arguments' in debate, which elicited Hartley's
retort that the motion invelved "an attack upon the liberty of the press,' but produced no sup-
port for the motion.® Four months lufer, the Senate considered and rejected a provision of
the first criminal bill treating criticism of ambassadors as seditious libel under the law of na-
tions, though it did not record the reasons for rejection.®™

¢ Siate Ratification of the First Amendment

Records of state proceedings ratifying the First Amendment ave limited, and only one

80 NEEEC 13152 (3 Sept. 1789); fhid 4:36 n9.
B Creaing BT of Rights 266, 267 (21-28 Inly 1789).
02 drnafs 1:952, 954 (26 Sept.1789),

87 Crimes Act §29, DEFFC 6:1730 & n$l (1790); 'An Act for the Punishment of Certain Crimes against the
United Stares' {Thnmas Greenleaf, New York 1789).
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record (which does not appear in the standard compilation®™) has been found that refers to
seditious libel or other eriminal libel. During New Yeil's ratification of the First Amend-
ment, specches of two delegates discussed freedom of press and seditions libel, before ratifi-
cation was 'carried by a great majority.” Samuel Jones hoped thaf something might be
done. .. to discriminate between the liberty and the licentiousness of the press,' but did not
ascribe that hope fo support of seditious libel, instead basing it on the need 'to punish the inju-
ries that might be done fo individuals by the indiscriminate publication of libels." Rufus
King, later a leading Federalist, responded with the Blackstone-Mansfield definition of free-
dom of press as 'exemption from previous restraint’ Unmoved, Jones 'concluded by observ-
ing, that it would have been more satisfactory to him, had the constitution of the United
States provided something like a remedy against the licentiousness of the press, which he
had defined as personal defamation; and the vote was taken.®® The most that can be said is
both viewpoints were presented--Jones believed the broad wording prevented federal action
(legislative, judicial, or both) toward personal libel and, apparently, sedifious libel, and was
not persuaded by the Blackstone-Mansfield definition that cut the reach of ﬂ'e-ed(_)m of press;
while King accepted the Blackstone-Mansfield definition and continuing seditious libel.

Yet Levy's conclusion was that the framers 'shared Blackstone's view,' and that ‘neither
the American Revolution nor the framers of the first amendment intended to abolish the
common law of seditious libel ®* That is contrary not only to the context and the broad lan-
guage, but to the narrowly defeated Pinckney proposal that the Constitutional Convention
adopt an unexceptional freedom of press provision and a senator's immediately defeated pro-
posal that the First Amendment be limited to common law press and speech protection.
Levy's conclusion also denies the existence of antifederalist concerns about future seditious

libe] prosecutions and federalist assurances of no federal power affecting the press, and the

M BT of Rights 2:1171-1203,
505 vproceedings of Assembly’ New-York Datly Gazette (New York 27 Jan 17907 2.
5% J.ewy xi; Leonard W Levy, ‘The Leguey Reexamined’ (1985} 37 Stanford Law Review 767, 765,
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existence of one side of the subsequent debates in Pennsylvania and Massachuseits.

Two events that cccwred during ratification—discussion of the effect of Massachusetts'
freedom of press provision on seditious libel in early 1789, and of the convention to amend
Penngylvania's constitution including freedom of press and seditions libel in late 1789 and in
1790--are discussed in connection with Justices Cushing and Wilson (Chapter 4.C-D).

Thus, many antifederalists expressly feared and opposed the Blackstone-Mansfield doc-
trine, and federalists responding to them gave express assurance that the federal government
had no power touching the press. That was true both in the newspaper debates and in the
statehouse debates. The preponderance of those discussing seditious libel objected to it and
believed it would be repealed by a freedom of press provision, and little disagreement with
that was expressed in 1787-1791. Instead, there was strong support for the First Amendment,

with its unqualified and expansive language, as there had been for state declarations of rights.

E The Question of a Federal Common Law of Crime

Criminal law before and during the eighteenth century, hoth in England and America, was
largely 'a common law field,' as Langbein notes. %" though it was steadily being modified by
statyte.5® Crimes under commeon law included 'writing a libel and publishing it,' which was
‘s matter indictable at commeon law.'*™ However, not all of English common law camied over
to the new states, as most provided and the rest assumed that common law repugnant with
their constitution or laws was not received. Whether any common law carried over to the
new federal government, o create additional federal erimes and additional federal court jo-
risdiction, soon generated a storm.

The Hamiltonian view soon became that America had a federal commen law of crimes

¥ John H Langbein, ‘Shaping the Bighteenth-Century Criminal Trial. A View from the Ryder Sources’ (1933)
50 University of Chicage Law Review 1, 40; accord Leon Radzinowicz, A History of English Criminal Law and
s Adhministration from 1750 (Stevens, London 1948-86) L:ix; JM Beaitie, Crime and the Courts in England
Fa60- 1800 (CP, Oxcford 1986) 5, 113, 1440, 182,

% | eon Radzinowicz, supra 1:61 1-726; Peter Linebaugh, The London Hanged {CUP, Cambridge 1992) 74-82.

% 4 Profibition (1687-%8) Comberbach 71, 90 ER 350 (KB), accord Opinion of the Judges (1792} Stare Tri-
als 22:267, 300 (HL).
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as well as state common law, since the Constitution expressly authorized very few crimes
such as treason. The Madisonian view soon became that there was no federal common law of
ctimes, because the Constitution did not enumerate such federal powers and the Bill of Rights
counfered much of English common law., Between these viewpoints, there was no contro-
versy that states adopted the bulk of English commeon law not repugnant to state constitutions

and laws, or that Americans extolled the ideal of the common law as a repository of English

all

rights®"? and particularly jury trial rights,”'’ canonized by prerevolutionary identification of
partl

English rights with natural rights*“'* However, even then the common law was seen as ‘not
sufficient, to secure [people] from oppression,' as Dulaney said in his influential 1728 pam-
phlet.® The controversy between these viewpoints has been thoroughly discussed by Jay
and Palmer,** and o is summarized and supplemented principally with sources they do not
cite. That controversy determined the continued vitality of seditious libel and the scope of

constitutional rights of press and speech.

1  Discossion of the Common Law of Seditious Libel During the Ratification Pe-
rind

Nine days after the first Congress rejected the amendment limiting freedoms of speech and
press to 'as ample a manner as hath at any time been secured by the common law,’ and thirteen
days before it adopted what became the First Amendment, a Philadelphia essayist described the
status of seditious libel and the impact of state and federal freedoms of speech and press:

It is really often curious to see some of our Zawyvers attempting to restrain the press,

by quoting as LAW for this counitry, the opinions of arbitrary and corrupt English

judges; some of whom have done their utmost to change and new model the Brirish

constitution, . . . without the liberty of speech, or of press. ... It 1s high time to make
SO E g, Elfiors Debates 1:328 (N.Y. ratification), 1:494, 3:508 (Mason}, 3:446 (Henry); DHSC 2:179,
2:402, 2:4135-16 {Wilson). .

81 £ o "Declaration of Colonial Rights and Grievances' (10 Oct. 1774}, EHD 9:505, 207
612 y omp 189; see David MeCullough, 7776 (Simon & Schuster, New York 2005) 54,

8% Tvaniel Dulanzy, The Right of the Inhabitarts of Marviand to the Beneflt of the English Lows (W Parks, An-
napolis 1728) 18,

614 Stewart Tay, *Onigins of Federal Common Law, Fart I' (1985) 133 University of Pennsylvania Law Feview
1003; Stewart Jay, ‘Origing of Federal Common Law, Part TI° {1985) 133 University of Pennsylvania Law Re-
wiew 1231; Robert C Palmer, *The Federal Common Law of Crime” (1986) 4 Law and History Review 267, see
Histary of Supreme Conrt 1:623-33.
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nse of our own common sense, and be guided by the spirit of our own constitutions,
if we mean io preserve that invaluable liberty for which we so ardently struggled.
And should we apply this doctrine of the tyrant Lord Mansfield, even to private life,
in what a disagreeable predicament will it place our printers. . . .

... Surely such slavish, such childish doctrines, wiil not prevail in America;
rather let the sophistry and maxims of court casuists be disregarded, and the lan-
guage of our new government alone become the guide of freemen-—"No stare shall
infringe the freedom of speech, or of the press”. ... 61>

It was the pending Bill of Rights of which the essay spoke, because the quotation in the last sen-
. tence was part of Madison's proposed wording for freedom of speech and press, not any state

S8 The essayist viewed seditious libel as not properly 'law for this country,' and as

constitrtion.
‘restrain[ing| the press,' in conflict with freedoms of speech and press in ‘our own consittutions'
{state) and in 'our new govermment' Constitution {federal). He rejected the Mansfield definifion.
He was not alone. The day after the Bill of Rights was approved, Tibero,' finding impris-
onment of printers for libels 'contrary fo the spirit of the constitution,’ proclaimed that ‘our laws
have not drawn a line between the liberty and licentiousness of the press®’ Days after the first
state ratification, another writer queried, 'Shall we, who have renounced the fyranny of Kng-
land, acknowledge the most firamnic part of its laws?, referring to ‘the Star-Chamber practice’
of seditious [ibel.#*® The point was not that English common law was not adopted by the
American states, but that the parts repugnant to their rights and powers were not feceived but
tejected. As an article said in 1788, though fieedom of press was claimed as the bulwark of
Enelish liberty,' it is but a name' there and 'is not secured vnder English CGITI.I;HGII law, whereas
the situation of Permsylvanians differed because in addition to 'the adw..*antages assipned by the

cormmon law of England, our rights and privileges are ascertained and fixed. . . by the constife-

fion of the state, Consequently, while for common law generally Blackstone was influential,

S5 My, Ogwald' fndependent Gasetteer (Philadelphia 12 Sept.1789) 3.

616 Proposal (8 June 1789), DHFFC 4:9, 10, 11; Articles of Amendment (24 Aug 1783, ibid 4:35, 39, untl
amended 9 September, /5id 4:45. The essayist was not aware of the current langnage yet, because the first Con-
gress was in New York,

8171 thero, ‘M. Oswald' ' fndependent Gazetteer (Philadelphia 26 Sept. 1789) 2.

§1% rphiladelphia, Friday, November 20° Indzpendent Gozettesr (Philadelphia 20 Nov. 1789 3; accord 'There Ls
Something' Middlssex Gazente (Middletown 12 Dec 17593 1,

S1° fPhiladelphia, Augnst 13' Independent Gazetteer {Philadelphia 13 Aug. 17883 3.
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for the puipose of defining our rights '[w]e have no business nor necessity, like the people of
England, to refer to Blackstone, or any other writer and commentator on the laws of Eng-
land."* The common law did not define the boundary of freedom of press or of riphts genei-
ally, nor did the restrictions that 'mutilated' it; English rights had 'precarious’ security, were "un-
defined,’ and depended on 'a mass of mutilated laws, in voltmes of contradictory reports. !

2 Effect of the First Amendment, and the Bill of Righis, in Modifying the Com-
mon Law

The i{alnilmn view faced a severe difficulty, in claiming a federal common law of crimes
including seditions libel. That would require state declarations of rights and the new Bill of
Rights to mmrporm:re the common law meaning of freedom of press, as mere fieedom from
prior restraint, in order -for seditious libel not to be mpugmﬁt. Yet the effect of every other
a2y,

clanse of the First Amendment, and ef the ofher amendments (as even Levy concede was

seriously to modify common law and statutory law to broaden rights and eliminate restrictions,
Thus, in the First Amendment, the Free Exercise Clause changed English toleration of
some faiths®® to a right and broadened it to all faiths; the Bstablishment Clause rejected the
English common law establishing religion.®” The Assembly Clause ended English restric-
tions on assemblies exceeding twelve individuals and criminalizafion after warning;*** the
Petifion Clause ended English restricfions on signatories (twenty) and deliverers (ten) and
crimiﬁa,l prosecution of Tndecent’ petitions as seditions 1ibel.%?® The rest of the Bill of Rights

everturned major parts of English common law of crime, which Wilson and other contem-

0 thid.

21 One of the Common People, Messieurs Bdes' Bastor Gazette (Boston 3 Dee 1787) 2.
622§ eonard W Levy, Origins of the Bill of Rights (Y UP, New Haven 1999) 4.

S Blackstome's Commentaries 4:53-59; Toleration Act (16893, 1 W&M cli,

% thid 4:49-53, 57-58; Roval Instructions 2:482; Mark McGarvie and Elizabeth Mensch, Law and Beligion n
Colonial America,' in Michael Grossherg (ed), Cambridee History of Low in Americe (CUP, Cambridge 2008)
1:324, 326-62. Madison eriticized the common law for importing 'the ecclesiastical hierarchy ifvelf James
Madison to George Washington (18 Oct. [787), Madivon Papers 10:196, 157,

5 fhid 4:142-43.
526 phid 4: 147, 1:143; Act against Tumults (1661), 13 Car 2, stat 1, ¢5.
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poraties called 'defective to a degree both gross and cruel®” with the ‘ensangunined hue' of

160 capital offenses,®® the denial of counsel and confronting witnesses,” and inquisitorial

extraction of confessions and limitation of jury trial rights®® (which Milsom similarly called
{[t]he miserable history of crime in England' with its 'savage laws' and vrjust judgesS*.*
Madison said as much in his speech introducing the Bill of Rights: ‘freedom of the press
and rights of conscience. . . are unguarded in the British constitution'; and according to his
notes, Britain offered 'no freedom of press--conscience,’ so that the Bill of Rights was needed
as a 'check on. . . common law.™® Gov. Edmund Randolph, the other federalist }eader in the
most critical state's ratification convention, declared that constitutionalizing the common law
‘would in many respects be destructive to republican principles,’ such as reviving 'the writ of

53 Thus, the argu-

burning heretics' and other examples in 'many parts of the common law.
ment that the First Amendment, with unrestricted lanpuage and without saying =0, INCOTpO-
rated the parts of English common law most restrictive of press and speech (the Blackstone-
Mansfield definition of freedom of press) conflicts with its raison d'étre, just as much as in-

corporating common law on conscience and establishment, or on assembly and pefition.

3 Actions of the First Congress Relevant to Federal Adoption of Common Law
Crimes and Seditions Libel

The first Congress, in adopting the first Judiciary Act, used language about lower federal

T Wilson Works 2:1104.

S8 RHSC 2:167, 189, and the 'savage butchery’ that 'disgraces humanity' of reason penalties, ibid 2:143; accord
ihid 2:186, 2:223 (lredell).

S pprd 2-188; aocord ivid 2,114 (Tredell); Johm H Langbein, "The Origing of Public Prosecution at Cemmon
Law' (1973 7 American Joumal of Legal History 313, 316.

39 Yir Baker, 'Criminal Courts and Procedure at Commeon Law 1550-1800, in JS Cockbum (ed), Crime in Eng-
tand, J350-1800 {FUP, Princefon 1977) 15, 21-22, 24-25, Tohn H Langbein, Prosecutfng Crime in the Renais-
semce; Eneland, Germary, France (HUP, Cambridge 1974) 16-20, 77-97; ihid 9-15 (exceasive bail).

91 Afilvom 403,

3 Similarly, the Constitution overturned parts of common law such as defning treason, JG Bellamy, The Law
of Treason fn Englond in the Loter Middle Ager (CUP, Cambridge 1970} 212-15; Blackstone's Commentar-
iey 4:74-93; and the Revelution jettisoned parts of common law such as conflict of laws rules. William E Nel-
son, 'The American Revolution and the Emergence of Modern Doctrines of Federalism and Conflict of Laws," in
Law in Colonial Massachusetts, 1630-1800 (Colomial Society of Massachusetts, Boston 1984} 419, 441-51.

82 DEERC 11:818, 821-22 (6 June 1789); f6id 16:724, 725 (8 June 1789).
94 DERC 10:1353 (17 Tune 1788); Efiot’s Debates 3:469-70; see Efiiot's Debates 4:63 (MacLaine-N.C.).
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court jurisdiction that advocates of a federal common law of crime would cite: they would have
‘cognizance of all crimes and offences that shall be cognizable under the authority of the United
States.™* If that had given federal courts jurisdiction over common law crimes, the Crimes
Act way not needed, because English comnmon law addressed all the ciimes it prescribed.
However, that first Congress, a half year later, saw the Crimes Acf as necessary, and more
significantly, did not reference common law crimes, or prescribe a large collection mirroring,
the commeon law.>* Ellgworth and Paterson, drafting committee members, 7 said the bill
wonld 'define the crimes and offences that will be cognisable under the authority of the Upited

3% ryling out incorporation of common law crimes as federal crimes, though a decade

States,
later they reversed that position. The bill did define crimes that were federal, and consistent
with the assurance that the new federal government was one of enumerated powers, created
only federal ¢rimes arising from constitutional provisions.®® These ¢crimes were treason, acts
on federal military bases and property, acts on high seas and nonstate waters, counterfeiting
federal securities, forging federal court records, stealing federal property, other offenses toward
federal courts, and offenses toward fc-reign.mvnya,'m along with revenue crimes. It was a draft
of this act that made it a crime to 'defame, libel, or slander any Ambassador'--a provision that
WS jettis:::-ned.ﬁ*l In that first Congress, Baldwin noted that 'we have not adopted the commeon

law,®” and others acted consistently with that, though that Congress showed no objection to

federal court enforcement of the law of nations,™ or definition of non-self-defining terms with

5 Jdiciary Act § 9, 1 Stat. 73 (24 Sept. [789), DHFFC 5:1150, 1153
8 patmer 271-72, 280-84; Preyer 225-26
7 DEERC 6:1741.
% Oliver Bllsworih to Charles Chauneey (15 June 1789}, "Chauncey Family' (UL, Box 2, Folder 17
% sv Act for the Punishment of Certain Crimes, 1 Stat. 112 (30 Ape. 1790); DHFFC 6:1733.
M0 phid §51-2, 3-7, B-132, 14, 15, 16-17, 18-23,24-27,
L NERFCE1730 & N8l
2 dnrals 1:1108 (20 Jan 17907, Palmer 279
4 1bid 1:828 (29 Aug.1789).
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NOTrepugnant commaon law.** That Congress a decade later saw the Sedition Act as necessary
alse implied that common law did not already create such federal crimes as seditious libel 5

4  Statements of the Early Supreme Court Relevant to Federal Adoption of Com-
mon Law Crimes and Sediticus Libel

The first Supreme Court justices individually addressed the issue. Levy assared us that
'la]ll the early Supreme Court judges. . . assumed the existence of a federal common law of
crimes, ¥ Stewart Tay called them 'virtually unanimous,’ and Horowitz and others con-
curred.®¥ Preyer stated, with equal confidence, that the evidence 'is hardly conclusive for the
proposition that there was a widely shared view among the early federal judges supportive of a
federal common law of crimes,' finding 'only Wilson, Jay, Iredell and Ellsworth' to share that
view.**® Her characterization of Wilson's and Jay's views, and Iredell's before 1796, was over-
blown, as their grand jury charges and opinions show, though as 1798 arrived Ellsworth and
other sitting justices shifted as they entered the fray over the Sedition Act. Palmer was most
accurate in finding litfle acceptance of federal common law by any justices until 17975

The early Supreme Court justices, when they traveled on circuit, charged grand juries, and
tried cases, generally treated the body of federal crimes as those proseribed in ﬂXpI‘E.S.S federal
laws and those supported by express constitutional provisions. Before the Crimes Act was

passed in April 1790, Jay, after discussing the law of nations and federal revenue laws, ended his

charge by discussing official corruption and encouraging indictment of 'all offences of every kind

4 James Wilson's Charge (23 May 1791), DHSC 2:166, 176, Elfior's Debates 3:531 (Madison).
5 History of Supreme Courf 2:638; Origing 505.
6 fewp-Liberty 29; accord ihid 275.

M7 Sy 1016, Morton ) Horowitz, Transformation of Americen Law, 1780-1860 (HUP, Cambridge 1377) &, gc-
cord Warren 1:433; Misunderstanding 96; Stephen B Presser, 'A Tale of Two Judges: Richard Peters, Samuel
Chase, and the Broken Promise of Federalist Turisprudence' (1978) 73 Northwestern Law Review 26, 70; Re-
pressive Jurisprudence 5 06; Elffsworth 115; Reclafming 44 {except Chase).

4% Wathryn Preyer, ‘Murigdiction To Punish: Federal Authority, Federalism and the Common Law of Crimez in
the Early Republic’ (1926) 4 Law and History Review 223, 231; aecord Levy 279, Warren and Presser add Jus-
tices Patterson, Washington, and Cushing, Warren 1:433-34; Stephen B Presser, “The Supra-Constitution, the
Courts, and the Federal Common Law of Crimes: Some Comments on Palmer and Preyer” (1986) 4 Law and
History Review 125, 326

&% podmer 272, 285-306; aceard History of Supreme Court 1:229-30, 496, 623-33.
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committed against the United States, ™ which Palmer persuasively found to refer to statutes and
the law of nations.®*' Jay with Cushing then presided over an indictment and trial for mutiny and
murder on the high seas, which was consistent with his reference to the law of nations, admiralty,
and maritime jurisdiction.* Wilson listed only treason under the Constitation and acts criminal-
ized by revenue laws®> and Cushing, urging completion of the criminal statute, feared “what
predicament our courts will be as to canrying into execution punishments for pyracies & felonies
on the h{igh] seas & some other matters > Earlier during ratification debates, Iredell had stated
that Congress 'have no power to define any other crirne whatever.*™

After the Crimes Act was passed, Wilson 'enumerated. . . the crimes and offences known
to the constitution and the laws of the United States’ by listing every offence in that act and in
revenne acts, and identified the rele of the common law as 'for the definition or description of
the crimes and offences, which, in the laws of the United States, have been namned, but have
not been described or defined*¢ That statement is inconsistent with belief that the common
law created additional federal crimes, but consistent with Wilson's statement at the Constitu-
tfional Convention that sirictness or precision is 'necessary in enacting' federal criminal
laws.® Iredell, agreeing that crimes should be specified 'by fixed and general laws,' read the

Crimes Act in 1ts entirety to the prand jur;cff,653 and later stressed the ‘express authority given

in the Constitution to define and punish' the various ¢rimes including 'offences against the

" John Jay's Chatge (12 Apr.1790), DHSC 2:25, 30; Notes, ibid 1:3 (13-14 Apr.1790).
=V Pafmer 289-90 n145; contra Jay 1040,

T Cf Palurer 286-90.

%3 Jarnes Wilson's Charge (12 Apr. [790), DHSC 2:33, 42-44,

65 William Cushing to John Lowell {4 Apr.1760), DESC 2:21, 22.

653 EMiorts Debeater 4219 {30 July 1788); aceord Marcus [James Iredell], "Answers fo Mr. Mason's Objections'
{1788, in DHRC 16:379, 381, :

5% fames Wilson's Charge (23 May 1791), DHSC 2:166, 181, 176; James Wilson's Charge (21 Beb.1791), ibid
2:142, 144-32, 147, accord Wilson Works 2:1104 (Xsting all fedaral crimes); comtra Jay 1041,

67 Farrand's Records 3,315 (17 Aug. 1787Y, aceord Wilson Works 1:226.

% Yames redell's Charge (17 Oct.1791), DESC 2:216, 219, 220; see James Iredell's Charge (26 Apr.1792), ibid
2:263, 264, 265; James Iredell's Charge (12 Oct.1792), ibid 2:308, 314-15,
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law of nations.®* Jay, consistent with his earlier misunderstood charge, identified crimes
under the penal law and excise laws, and under the law of nations and treaties,™ but did not
list crimes under common law. The other justices continued defining crimes in that manner
until partisan escalation in 1797,%°! and added violations of the Neutrality Proclamation of
17932 gnd Neutrality Act of 1794,5% and treason during the Whiskey Rebellion.** Though
Iredell spoke of the law of nations®® when he stated that 'the common law therefore as to
such offences [of neufrality] is still in force,™ he became the first to break out of the box of
constitutional and statutery crimes (including the law of nations) in 1796, when he stated that
a violation of the Iaw of nations 'is an offence at coinmon law, in the same manner. . . as any
other offence committed against the common law,' when no federal statute addressed the
act.%” Not until 1797 did other justices begin to join him (which is where Levy's summary
begins of the justices' charges),” in a reprise of the Mansfield-Camden debate over whether
the judiciary could authorize warrants or create new property rights without statutory author-
ity, in the new form of whether the judiciary could entertain prosecution of common law

crimes without statutory authority. Before the political polarization leading to the Sedition

6% James lredell's Charge (2 Apr.1793), D980 2:348, 355, aecord ibid 2268, 3:73-80; Jay 1(}41.; zee United
Searer v, Mundal, 10 Wa, {6 Call) 245, 257 (U.5.CinCt.Va, 1795}

% Yohn Tay's Charge (5 Apr.1792), DESC 2:253, 255-56; John Jay's Charge (25 June 1792, ihid 2282, 283-85;
John Jay's Charge (22 May 1793)(under Neutrality Proclamation), ibief 2:380, 381; see Joyr 1045. He stated that
Congress could criminalize 'oppos(ing] the operation of this Constitution and of the Government,' apparently by
armed force, but did not claim judicial capability of prasecuting it without statute. Ibid 2:390.

%1 William Faterson's Charpe (2 Apr.1795), DHSC 3:10, 11; James Iredell's Charge (6 Apr.1793), ibid 3:14, 18-
23: Tames Iredell's Charge (25 Apr.1793), ibid 3:28, 30; John Blair's Charge (27 Apr.1795), ibid 3:31, 37, Wil
liam Paterson’s Charge {4 bay 17935), ibid 3:40, 41; [Oliver Ellsworth], Essaye-Constifition 155, 159, 164,

"2 James Wilsno's Charge (22 July 1793), DHSC 2:414, 420-21; James Iredell's Charpe (12 May 1794, ibfd
2:454 455-57, 459-61.

0 William Cuoshing's Charge (7 Now.1794), fbid 2:491, 495, as well 35 statutory crimes, 2:493-94; William
Paterson's Charge (8 June 1795), ihid 357, 38.

5% John Plair's Charge (27 Apr.1795), DHSC 3:31, 32; William. Paterson's Charge (4 May 1793), ibid 3:40, 41-
42; James [redell's Charge (23 Wov,1795), fbid 3:74, 77-T8,

57 padmer 299, 301; contra Jay 1041

66 Yames Iredell's Charge (12 May 1794), DESC 2:454, 469, 467, see Tames Iredell's Charge (23 Nov.17953),
ihid 3:74, 15; Pafmer 299, Paterson agreed in a draft charge, Patersen Poapers-NYPL, which Stewart Tay called
an "wriginal, fay 1052 n243, but which is a nineteenth century handhvwritten copy of the original at Rutgers.

7 fames Iredell's Charge (12 Apr.1796), ibid 3:106, 111.
5% Oyljver Bllsworth's Charize (7 May 1709), ibid 3:357, 358; Paterson’s Draft Opinions 45-46; see Levy 277-78.
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Act of 1798, no grand jury charge by a Supreme Court justice expressly took the position that
all common law crimes were indictable as federal crimes (though Iredell implied that and
Chase rejected that), or that seditious libel was indictable, nor did any opinion. Yet, if Levy
was cortect, they should have done so, and would have even before the Crimes Aot created
the first federal crimes. Instead, John Marshall, in the midst of partisan strife and differing
with his party in 1800, denied that even 'one man can be found who maintaﬁls' that the com-
mon law of England was 'adopted as the common law of America by the consfitution. %

The early justices' decisions in circuit courts were consistent with their grand jury
charges, though their decisions in Henfield's Case,[™ Ravara,"™ Smith,"™ and other decisions
have been cited to show acceptance of federal common law of crimes. Much of the confu-
sion arises from inverting the common statement that the law of nations was 'adopted in' the
common law,5 inio an assertion that prosecution under the law of nations was identical fo
prosecution under all the common law. Instead, the early justices generally used law of na-
tions references and authorities in decisions, not to import the entire conumon law, ¥ but to
implement constitutional provisions empowering Congress [tlo define and pun-
igh. . . offences against the law of nations' {and under corresponding Crimes Act sections), or
empowering the courts to adjudicate 'cases affecting ambassadors, other public ministers and
consuls' (and Crimes Act sections) and "admiralty and maritime jurisdiction.®”  Henfield's

Case, in which Wilson and Iredell allowed federal prosecution for treafy violations, was un-

¢ Yohn Marshall fo St George Tucker (27 Nov.1800), Muarshall Papers 6:23; cited In Preper 237 n47;
Jay 1326-28.

™ Charles & Haines, The Role of the Suprenme Court {UCalP, Berkeley 1944) 126-27; Editor's note in Hen-
Feld's Caze, 11 F.Cas.1099, 1099 nl (C.C.0.Pa. 1793); Wilson Works Lixxiv; Levy 126, see Jay 1253

71 Ihid 126; Levy 126,

72 Bditor's headnote in Unized States v, Smith, 27 F.Cas1147, 1147 (C.CD.Mass [1797]} (No.16,323);
Levy 126,

8T Sop Blackstone's Commentaries 41567,
5™ paleer 275 n61.
75 (J.8.Const. art.], §8, el 10 art 1L, §2; accord Federalist No.42, at 279,
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7

der the law of nations and treaties,*™ not under general common law.S""  Uknited Stotes v.
g

Ravara, in which the same justices sanctioned federal court indictment of a foreign consul,
likewise was under constitutional and statutory jurisdiction involving cnnsula,m nat under
general common law.®™  Wiscart v. Dauchy, in which Ellsworth ruled an enabling statute is
required for appellate jurisdiction,™™ did not recognize federal common law, and in fact would
seem to preclude it because there was no enabling statute. United States v. Smith, in which on-
named justices permitted federal prosecution for counterfeiting bills of the congressionally-
authorized Bank of the United States, stafed that it arose under federal law and, without federal
stafutory punishments, that it used punishments under state law, while noting that the offence

8L That was obviously nof a

could also be prosecuted under stode common law in state courts.
general federal common law of critne, ™ but instead adapted the Judiciary Act authorization for
federal diversity cases to use state law including state common law.52  United States v. Wor-
redf, where Chase split the panel by holding that 'the United Stafes, as a federal government,
have no cammon law,®* did not hold for long because he immediately joined in sentencing, ™

and 'reversed himself” a year later®® after helping establish the necessity of the Sedition Act

{Chapter 6.C, though some argue his opposition continued®.

% 11 F.Cas. at 1120; see Paimer 290-90. They were joined by a district judge, Peters.

5 Eisiory of Supreme Court 1:624; Preyer 230; of Jav 1054,

5% thiited States v Revera, 27 F.Caz 713, 714 (C.CD.Fa 1793) (No.16,122, 16,1228); see FPalmer 101-05;
Jey 1063 -64,

5% See Hisrory of Supreme Court 1:.627; Preyer 230

S Wiscare v, Danchy, 3 U8, (3 Dall.) 321, 327 (1796); see Palmer 306-09.

) 1 Faited States v Smith, 27 F.Cas.1147, 1147-48 (C.CD Mass. [1797]) (No.16,322), ree Palmer 212-14; Jay
1064 n206, Its reported date was corrected by Goehel. History of Supreme Cosrt 1:630 nB2; Palerer 21202582,

bz Hiztoryr of Supreme Cowrt 1:630; Frever 230,

3 Judiciary Act §34, 1 Stat.92.

B Einited Stares v. Worralf, 28 F.Cas 774, 779 (C.C.D.Pa.1798) (No.16,766). Judge Peters disapreed, ibid 779-
80. See History of Supreme Conrt 1:631-33; Jape 106773,

%5 Bditor's note, ibid 780n; Wharfor's State Trials 199n,

5 Gephen B Presssr and Becky B Hiwley, ‘Saving God's Republic: The Jurisprudence of Samuel Chase’
{1984] University of Illingis Law Review 771, 796 nled, 798-99; DHSC 2:322 020, Lewy X78; corra Jay 1070
B33z,
87 Prever 235-36; ibid 240, viting Richard Peters to Timothy Pickering {8 Dec. 1808), Pickering Fapers 27:334;
Richard Peters to Timothy Pickering {5 Dec. [807), ibid 28:9%,
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As the crisis of 1798 arrived, several justices did begin to support federal common law

5% ae well as in grand jury charges.™ However,

crimes including sedifions libel in cases,
nited States v. MeGill is not one of them, though it is called 'the clearest case' of endorsing
the -::r;:-m:nﬂ:{:-t.‘GE\":r It_s sentence bepinning that 'federal courts have a common law jurisdiction in
criminal cases,' is less quoted for its ending: coming under ‘admiralty and maritime jurisdic-
tion' rather than common law, without an enabling act, 'the indictment cannot be sustained.'s!

The status of federal commeon law of crimes was finally resolved in 1812, when the Mar-
shall Court®™” ruled that there is none, in a case involving libels against the President and Con-
gress.™ Ewven so, the First Amendment status of seditious libel had to wait a century and a half

4694

for its denouement, until 196 The continuing travails of criminal libel in nineteenth cen-

tury America, after the period covered here, are interestingly chronicled by Blumberg *°

The arpument that the First Amendment, or the state constitutions, incorporated the Black-

stone-Mansfield definition, that freedom of press meant only what English common law as-

B ¥ infted States v. Greenleaf, discussed in Hittory of Supreme Court 1:629; Preyer 230; Padmer 305-06; contra
Levy 276; accord Anonymons, 1 F.Cas, 1032 {5 .Cir.Ct.Pa. 180 Washington, J); see Williams' Cage, 29
F.Cas.1330, 1331 (C.C.D.Conn. 1799 (No.17,708) (Bllsworth, CX), Palmer 319 n330; contra Levy 277 & nl4;
Ja 1086 nd06.

% Oliver Ellsworth's Charge ((1.8.Cir CL8.C. 7 May 1799), DHSC 3:357, 357-58; Paterson Draft Opinions 45
(n.d.y; Puverson Third Optrion 530 (n.d.).

0 fap 1017 052
1 1 haited States v, Mo, 26 F.Cas. 1088, 1090 (C.C.D.Pa. 1808} (No.15,676); see Palmer 276 162,

2 A bioprapher suggests Marshall disagreed, Robert K. Faulkner, The Jurispradence of John Marshall (PUP,
Princeton 1968) 88; Jeyr 1332-33; but that is incorrect, John Marshall to St. George Tucker (27 Nov, 1800}, Mar-
shail Papers 6:23, 24, aceord Preyer 246-47; R Kent Newmyer, Supreme Comrf Justice Joseph Story (UNCE,
Chapel Hill 1985) 101.

9§ imited States v Hudson & Goodwin, 11 1.8, (7 Cranch) 32, 34 (1812)(Johnsen, 1.); accord United States v.
Coolidge, 14 U5 {1 Wheat.} 415 {1816); Wheaton v. Peters, 33 U.B. (8 Pet.) 531, 638 (1834); see Freper 242-
49, 253-61, For the history of civil federal common law, see "Nets, Federal Common Law aond Article [11: A
Turigdietional Approach to Erig' (1964) 74 Yale Law Yournal 323,

M Wew York Thmer Co. v. Sullivem, 376 U.S. 254, 272-73, 273-77 (1564) (civil libel and Sedition Acty; Gerri-
son v, Lowisiana, 379 118, 64, 74-78 {1964) (oriminal libel); see Robert © Post, “The Social Foundations of
Defamation Law: Reputation and the Constituiion' (1986} 74 Califomnia Law REeview 691, 721-39. For an in-
sightful overview of doctrinal factors and social currents, see Robert C Past, 'Defaming Public Officials: On
Dactrine and Legal History' (1987) 12 Amerivan Bar Foundation Research Jownal 539, 542-46, 550-57.

3 Phillip L Bluniberg, Repressive Jurisprudence in the Early American Republic: The First Amendment and
the Lepacy of Fnglish Law (CUP, Cambridpe 20100 §-12, 148-373; gecord Alfred H Kelly, *Constittional Lib-
erty and the Law of Libel: A Histurian’s View® (196%) 74 American Histovical Review 428, 432-52; Norman L
Rosenberg, “The Law of Political Libel and Fresdom of the Press in Ninsteenth Century America: An Interpre-
tation” (1973) [7 American Journal of Legal History 336, 337-52,
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cribed to it, a freedom from licensing that ended nearly a centwry earlier and not a freedom
from seditious libel prosecution that persisted, is undercut af many turns. The preponderance of
English and American essayists addressing the issue saw freedoms of press and speech as in-
consistent with seditious libel, and all revolutionary state constitutions addressing freedom of
press conferred wnqualified protection without any seditious libel exception. As the federal
Constitution was rafified, antifederalists saw a bill of rights as adequate protection against sedi-
tious libel prosecutions, and federalists assured them that the new government possessed no
power that could restrain the press. The postulated incorporation of English commeon law lim-
its into the press provision clearly did not apply to the parallel speech provision, sinee the his-
torical restraint by licensing had only applied to the press and not speech. English common Law
was directly limited by every other First Amendment provision, whether on establishment, free
religious exercise, petition, or assembly, and nearly every other Bill of Rights provision. (Levy
and supporters concede that no implieﬂ common law limitations attached to those freedoms.)
As Madison said on introducing the First Amendment, 'fieedom of the press, and the rights of
conscience. . . are not guarded by the British Constitution,' and instead *should be. . . secured,
T‘ﬁe federal amendment, like the stafe provisions, was unqualifiedly broad. Theough Levy cav-
ils that Virginia's ‘patiern for all American free press clauses...gave no hint of what it meant by
freedom of the press or by fhe word "resuajned",_'ﬁ“ he defiends an unstated drastic limitation
against express unqualified words that Madigon and other framers thought were perspicuous, at
a time when most addressing the issue called seditious ibel prosecutions a restraint.

The next four chapters will diseuss how the initial justices of the Supreme Court, meluding
three major and three miner participants at the Constitutional Convention, three leaders in rafi-
fication conventions, and two major parficipants in the first Congress that adopted the First

Amendment, viewed freedoms of speech and press, and assessed the Sedition Act of 1798.

8¢ 8ketch of Proceedings of Cangress' Gazatte of the United Staves (New York 10 June 1788) 66, 67.

&7 fevye 184,
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CHAPTER 4

THE INITIAL SUPREME COURT JUSTICES AND
THEIR VIEWS ON
FREEDOMS OF PRESS AND SPEECH

The impression given by period histories is that the justices of the first decade of the Supreme
Court (all Federalists) had nothing to say about freedoms of press and speech before 1798," and
supported the Sedition Act with alacrity. That does nof accurately describe the pre-Sedition
Act understanding of any of those twelve justices, or the Sedition Act views of about half.

The twelve justices' views on freedoms of press and speech in the first decade of the Su-
preme Court have not been studied or discussed, other than, cursorily, the views of four jus-
tices on the Sedition Act of 1798 as they enforced it at the end of that decade. Even for those
four, their prior understanding of freedoms of speech and press has not been addressed.

The six initial justices, who constityted the initial Court, are discussed individually in this
chapter, and their gix successors are discussed in the next chapter.

The initial justices have been assumed to have viewed freedoms of speech and press after
the American Revolution as limited by the English common law of seditious libel, but that as-
sumption is open to question, at least before the political crisis of the late 1790s aliered the
thinking of two initial justices. Not one of them articulated the Blackstone definition of free-
dom of press before 1798, and only two initial justices did during 1798-1800. Those initial jus-
tices have also been assumed to have supported the Sedition Act as part of a unanimous Feder-

alist party, but that assumption also appears inaccurate for most (addressed in Chapter 7).

' £.2, no mention of their views in Pernard Schwartz, A History of the Supreme Court (QUP, Ouxford and Mew
York 19933 1-31; David P Curre, The Constitution in the Svpreme Court: The First Himdred Years, 1759-1558
(UChIP, Chicago 1985) 1:1-58: Charles G Haines, The Aole of the Supreme Court in American Govermment et
Politics, 1789-]835 {JCalP, Berkeley 19443 7-15%; Johm D Cushing, A Revolutionary Conseryative: The Pub-
lic Life of William Cushing, 1732-181¢" (PhD thesis, Clark University 1959) 328 (there is nathing fo indicate
what, if anything, Cushing contributed. . . as # circuit judge,’ and 'little of significance’ in Supreme Court ses-
gionz); of, William G Brown, The Life of Olfver Effsworth (Macmillan, New Yaork 1905) 200
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This chapter's addition to existing literature is locating and summarizing each initial justice’s
views of freedoms of press and speech before 1798, including many passages that have never
~been quated other than some being printed in documentary compilations or in two justices’ in-
complete Cﬂllﬁcﬁ works. It challenges narratives that treat the éarly justices as-opposed or in-
different to those rights, showing that they expressed commitment to those rights before 1798.

The opinions of the early justices on the constitufionality of the Sedition Act, and shifts by
some on the Blackstone definition, are addressed in Chapters 6 and 7, Prevailing misconcep-
tions about the early justices' views of freedems of speech and press are discussed in Chapter 8.

The original six justices, appointed by President George Washington,” were Chief Justice
John Jay (who served 1789-1795), John Rutledge (1789-1791 and 1795), William Cushing
{1789-1810), James Wilson {1789-1798), John Blair (1789-1795), and James Iredell (1750-
1799). {The original sixth justice, Robert Harmison, died before taking office, and after éame
dcla,:,.r Tredell was nominated® Thus, Iredell could instead be categorized as a successor jus-
tice.) Their views on freedoms of speech and press will be summarized in their order of com-

Il'JiSBiODiDg,4

A Chief Justice John Jay

John Jay was the first chief justice of the Supreme Court, though he is better known ag co-
author of The Federalist, and as the primary negotiator of the Treaty of Paris of 1783, ending
the Revolutionary ‘War, and of the Jay Treaty of 1793, averting war with Great Britain.’

He discussed freedoms of press and speech, though his views have never been described.

? ‘Wominations," Faskington Papers-FPresidential 4.75 (24 Sept. 175%); DHFFC 2:44; confirmed two days lates,
DHFFC 2:44-45, Tredell was only nominated after Robert Harrison's declination, ibid 5:121-22, DHFFRC 2:59;
confirmed shortly after, id 2:61.

3 DHSE 1:34, 36, 37, 42; DHFFC 4:99, 102,

1 The commission dates determine the conventional order, 'The First Yodpes of the Federal Courts' {1957) 1
American Joumal of Legal History 76, 77; AN 19:133, 134,

% See pencrally Hevbert A Tohnson, Jokn Jay, 1745-1820 (Office of State History, Albany 1970); Herbert A
Johnson, ‘John Jay: Colonial Lawyer’ {PhD thesis, Colunbia University 1965); Richard B Morris, Johm Sy, the
Netion, and fre Cowrt (BUP, Boston 1967); OCSC 446; Justices 1.3, The reaty was only effective in 1753,
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1 Jay and Freedom of Press

Jay, as other justices, relied on newspapers for information.® He disapproved of destruc-
tion of the loyalist press of James Rivington, soon after hostilities began.” He submitted his
Federalist essays and other essays to newspapers for publication over the years. He sent state-
ments to newspapers when the French minister, Edmond Genet, appealed over the president's
head to the American people for support.” Tay also was on the receiving end at fimes.

Jay's first baptism by fire in the newspapers came as witheting criticism for the Treaty of
Paris, in 1783, particularly for its protection of British claims for pre-Revolutionary debts and
gbandonment of American claims for confiscated slaves” Though the criticism was of his
actions as an American minister, he did not urge prosecution of the critics or the editors.

Jay's second baptism by fire in the press came from sustained attacks by an ingrate ward,
Lewis Littlepage, in 1785, after Jay enforced debts owed by Litt]epage,m The attacks forced
Jay to develop a view of freedom of press, which he maintained lifelong. When threatened
by Littlepage, Jay responded 'publish when and what you please,' and when newspaper af-
tacks by Littlepage began with selective snippets from their correspondence, Jay replied sim-
ply by publishing the full text of the correspondence.!’ Though the dispute was widely pub-
licized and ﬂﬂjﬂ},ﬂ:d,” Jay never took or threatened legal action against either Littlepage or

the press. Late that year, Jay warned Jefferson, then minister to France, that the issue may

8 Bz, John Jay to Benfamin Franklin (18 Apr.1781), Franklin Papers 34:554; John Jay to Alexander Hamilton
(28 Sept. 1783), Hamilion Papers 3:458,

7 John Tay to Wathaniel Woodhull (26 Nov. 1775), Latters of Delegares 2:394 & 2, yee Alexander Hamilton to
Tohn Jay (26 Nov. 1775}, Hamiltorn Papers 1:176; Prehade 239-40,

¥ John Jay end Rufus King to Darly Advertiser (14 Aug.1793), Hamiltorn Papers 15:233; Jolm Jay and Rufus
King to Alexander Hamilton gnd Henry Knox (26 Nov.1793), fbid 15:411.

# James Madison, 'Memorandum on a Discussion of the President's Retirement' (5 May 1792), Mudison Papers
14:2599, 303,

1% Tohn Jay to Thomas Jefferson (9 Dec.1785), Jefferson Papers 9:86; Thomas Jefferson to Gov. Patrick Henry
(24 Tan, 1786), ibid 9:212, 213; ree Jay-Feace 218,

" Leteers, Being the Whols of the Correspondence Between the Hon Joha Joy, Esquire, and My, Lewiy Lir-
Hepaze. 4 Young Men Whom Mr. Juy, When in Spatn Patronized and Yook fato His Family (Francis Childs,
New York 1786); accord William Livingston to Susammah Livingston (12 Dee.1785), Livingstor Papers 5:214.

1* E g, Charles Pettit to James Hutchinson (11 Dec.1785), Leiters of Delegates 22:58, 60; Lambert Cadwalader
to Robert Magaw (14 Dec. 1785), ibid 22:61; James Monroe to Tames Madison (26 Dec. 1785), Monroe Writingy
1:109, 112; James Monroe to James Madizon (10 Mar. 1786), ibid 1:123.
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come up with the French government,'* because Littlepage was soon to be in Paris.'*
Jefferson replied by commiserating that a public servant could be so attacked by any in-
dividual despite ‘faithful services,” while adding that ‘it is a part of the price we pay for our
liberty, which cannot be guarded but by the freedom of the press, nor that be linited without
danger of losing it
Jay responded in agreement with Jefferson (in a letter not in his published correspondence):
The Liberty of the Press is certainly too important to the public, to be restrained for
the sake of personal congiderations; especially as if is in every man's power to frus-
trate calumny, by not deserving censure; for altho slander may prevail for a while,
yet truth and consistent rectitude will ultimately enjoy their rights. While I possess
the esteem of those who merit esteem, the effusions of unmerited malevolence will
give me no greater concern, than what natorally results from the various other evils
fo which we are liable. We cammot indeed be insensible to them, but we may bear
them with fortitude . .. .
Jay was an American official, and such public criticism of public officials historically had
been treated as seditious libel, as discussed in the preceding chapter. Yet Jay treated liberty
of the press as extending to newspaper coverage of Littlepage's critfeisms, and seditious Hbel
as not reaching it. He recognized that restraint of the press included not just prior restrainis
but subsequent ones, since talking legal action against completed articles would restrain the
press and its liberty. Jay did not rely on the Blackstone-Mansfield definition of and rationale
for freedom of the press, as merely freedom from prior restraint, but instead adopted a more
republican rationale, of the liberty's ‘importan[ce] to the public.” Jay's remedy, rather than

any restraint on the press, was simply to bear calumny 'with fortitude” and to wait for tnith to

prevail; he did not take private legal action or seek government prosecution.

¥ Tohn Jay to Thomas Jefferson (9 Dec. 1783), Jefferson Papers 9.86-87,
“ Thomas Tefferson to John Jay (25 Jan 1786), ibid 9:215.
% Ihid.
' Tohn Jay to Thomas Jefferson (5 May [786), ibid 9:450.
159




2 Jay and Freedom of Speech
Jay more often extolled Liberty than discussed specific nights."”” However, his cccasional
discussions of freedom of speech were consistent over his lifefime. During the turmoil of the
American Revolution, Jay pointed to the foundation of liberty, and then connected it to free-
dom of expression (a full decade before the First Amendment was written):
Under governments which have just and equal Lberty for their foundation, every
subject has a right to pive his sentiments on all matters of public concern; provided
it be done with modesty and decency. . .. 18
He and other leaders were very aware that speech and press--pefitions and affectionate
remonstrances’--had been pivotal in seeking redress of grievances, and then in joining
colonists against the Crown.'” He noted that the new state constitutions provided security to
‘the rights of . . private judgment.?® (Much later, Jay gave his definition of decency, as being
not 'harsh and vielent,' and did not equate lack of decency with seditious libel.ﬂj
In 1788, Jay developed the point in a published essay supporting ratification of the fed-
eral Canstifution.
They [the framers] were likewise sensible that, on a subject so comprehensive and
involving such a variety of points and questions, the most able, the most candid, and
the most honest men will differ in opinion. The same proposition seldom strikes
many minds in exactly the same point of light. Different habits of thinking, differ-
ent degrees and modes of education, different prejudices and opinions, early formed
and long enfertained, congpire, with a multitude of other circumstances, to produce
among men a diversity and contrariety of opimons on questions of difficulty. Liber-
ality, therefore, as well as prudence, induced them to treat each other's opinions with
tenderness . ... >
Tay later applied the principle equally to elections--'propriety forbids that differences in opin-

ion respecting candidates should suspend or mterropt that mutnal pood-humour and benevo-

" Eg, John Tay, "To the King['}s Most Excellent Mafesty' (3-19 Tune 1775), Jap-Revolutionary 152-53; John
Jay, *Address of the Convention of the Reprezentatives of the State of Mew Yok (Dee, 1776-Feb 1777, Jay
Corraspondence 1:102, 102, 103, 105, 118, 120.

" ohn J ay, 'A Hint tor the Legislature of the State of New York' (15 Jan.-2 Apr.1778), Jay-Revodutfonary 461
" Jay's Charge to the Grand Jury of Ulster County' ([9 Sept.] 1777), Jay Correspondence 1:158, 160,
* Ibidt 1:162.
Y John Jay to Peter Wan Schaack (28 July 1812), ibid 4:360, 361,
2 John Jay, 'An Address to the People of the State of New Yark' (spring 1788), fbid 3:204, 300,
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lence which harmonizes society . ... In saying that, he was not speaking theoretically; he
had just won the governorship of New York, but had been denied the office by vote manipu-
lation in 1792.%*

He expressed the same view in a draft grand jury charge, written before® the Neutrality
Proclamation of April 1793.% (This, like most other grand jury charges of the 1790s, was
only published as the Docwmentary History of the Supreme Court took form over the last
twenty-five years.) The charge wanders far from the path of modern jury charges, because in
the early years of the republic charges as court sessions opened typically sought to educate
the public about the principles of the new government’’ (just as they wandered freely in Eng-
land™), and were widely printed in newspapers.” Jay wended his way to freedom of speech
of citizens in peacetime:

.. .until[] war is censtitationally declared--the nation and all its members must ob-
serve and preserve peace, and do the duties incident to a state of peace--Such at pre-
sent is our situation, and in that light pentlemen you will regard it. As free citizens
we have a right to think and speak[] our sentiments on these subject[s], in terms be-
coming free men-that is in terms explicit and decorous--As judges and grand jurors
the merits of those political questions are without our province. . . .

The draft unwaveringly affirmed freedom of speech, and did not 1imit it to ‘decent' or non-

seditious speech.™ It left speech, even about 'political questions, simply 'without [the] prov-

# John Jay, ‘Tay's Reply to the New York Comminee' (July 1792), fbid 3:442, 444,

H Robert Troup to John Jay (12 June 1792), Jay Correspondence 3:433; Robert Troup to John Jay (20 May
1792, ibid 3:424.

¥ Had it been written afrer the Proclamation, the charge surely would have mentioned it and discussed obliga-
tions under #t, as the final charge did. Avound the same time, Jay wazs asked by Hamilton to dratt a newrality
preclamation, and did,

28 ASP 1:140 (22 Apr.1793). L was followed by the Neutrality Act of 1794, 1 Stat.381.

¥ George Clintan to Pierre Van Cortlandt, Jr. (2 Mar.1805), Yacob Tudd (ed), Correspondence af the Van Cort-
landt Family (Sleepy Hollow Restorations, Tarrytown 1976-81) 3:185; Ralph Lemer, “The Supreme Cowt s
Bepublican Schoolmagter' [1967] Supreme Court Review [27.

% Diekinson 161 eg, Georges Lamoine (ed), Charges fo the Grond Jury 1689-1803 (RHS, London 1992) 399-
410, 549-51.

B g, for 1793, DHSC 2:368, 373, 377, 352, 412, 414n.
* Tohn Juy's Charge (Draft) (U.S.Cir.Cr.Va. 22 Apr.1793), DHSC 2:359, 364,

3 gimilarly, he wrote to & friend in 1785 that he wished ‘that the time may soon come when all our inhabitants
of every colonr and denomination shall be free and equal partakers of or pelitical liberty.! John Jay o Benjamin
Bush {24 Mar 1785), Jay Correspondence 3;139, 140,
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ince’ of the legal system--not subject to consideration by judges and grand jurors. Shortly

2 g0 he

before in that charge, Jay instructed the grand jury to pregent any ‘seditious practices,
clearly did not inclunde speech critical of the administration on political questions as seditious.
This was Jay's view uninfluenced by crisis or loyalty to the administration.

Instead, Jay's reference to sedition defined it as much more than mere words. 'If you find
any foreigners in this district committing seditious practices ende[alvoring to seduce our citi-
zens into acts of hostility, or attempting to withdraw them from their allegiance to the United
States--present them--such men are guilty of high misdemesncrs.”® That is the first known
reference to sedition in any grand jury charge of a Supreme Court justice.

This grand jury charge for 1793 was rewritten after the Neutrality Proclamation was is-
- sued*  Jay fully revised and polished his draft, and replaced the passage on freedom of
speech with the obligations of citizens under the Proclamation.

. ... Itis natural in all contests, even for the best inen to take sides, and wish success
to one party in preference to the other. Our wishes and partialities becoming n-
flamed by opposition, often cause indiscretions and lead uvs to say and to do things
that had beiter have been omitted. It is not certain that the irritability of the belliger-
ent powers, combined with some indiscretions on our part, will not involve us in war
with some of them. . .. It is very desir[Jable that such an event do not find vs divided
into parties, and particularly info parties in favor of this or that foreign nation. . . . *
While Jay encouraged 'union and harmony among ourselves,' his words were only hortatory,
and he recognized that it was possible 'such parties should arise among the people.’ He did
not warn that parties would verge on seditious libel, but merely reasoned with his audience

about the ill effects of parties, as Madison had in The Federatist™® Continuing, Jay nstead

cited the Bill of Rights {his only reference to it in his grand jury charges or Supreme Court

L DESC 3363,
2 i,

# Tt may also have been revised because of comments from. Alexander Hamilton, since Jay and he discussed
drafts of & neutrality proclamation. Alexender Hamilton to Jobn Yay (9 Apr1783), Jay Correspondence 3:472,
Alexander Hamilton to John Tay (9 Apr. 1793, #id 3:473; John Jay to Alexander Hamilton (11 Apr.1793), i#id
3:473; 'Draft of Proclamation of Neutrality, by John Jay' (1793), ibid 3:474.

3 John Jay's Charge (U.8.Cir.Ct.Va. 22 May 1793), DHSC 2:380, 389,
*® Federalist No. 10, at 56, 57,
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opinions), and the importance of government recognition that citizens 'are entitled to be pro-

tected' in their rights:
Happy it would be for mankind, and greatly would it promote the cause of liberty
and the equal rights of men, if the free and popular governments which fromn time to
time may take place, should be so constructed, so bal[Janced, so organized and ad-
ministered, as to be evidently and em(ilnently productive of a higher and more du-
rable degree of happiness than any of the other forms [of government. ]--It is not suf-
ficient to tell men by a Bill of Rights, that they [word inked out] are free, that they
have equal rights, and that they are entitled to be protected in thein—-men will not be-
lieve they are really free, while they experience oppression--they will not think their
title to equal rights, realized, until[] they enjoy them; nor will they esteem that a
good government, whatever may be its name, which does not vniformly impartially
and effectually protect them.*”

His last clause seemed to ruls out the federal povernment restricting speech by seditious libel

doctrines. Though it was a dangerous time when war with Britain or France easily could be

provoked, Jay here, after deseribing the legal requirements of the Neutrality Proclamation,

reaffirmed the First Amendment protections for expression.

Jay's revision also changed his draft's mention of seditian, warning that [f]o oppose the
operation of this Constitution and of the government established by it, would be to violate the
sovereigmty of the people, and would justly merit reprehension & punishment’” His refer-
ence was not to opposing the operation of gwarnménf by speech, but by unneutral acts risk-
ing war, hecanse the reference fo sedition was made between the two quoted passages on
rights, and because he began the charge by summarizing the law of nations (including the
Neuvtrality Proclamation) and federal criminal laws and ended it with an exhortation that ‘the
laws be observed and irresist[iJbly executed.™ That is evident from the proclamation itself

It was Jay who drafted the Neutrality Proclamation of 1793, at Washington's request
through Hamilton, at 4 precatious time when unneufral acts could cause war, and when speeches

and newspapers were reaching new depths of personal atfack. Jay's draft sternly mandated neu-

T NESC 2:390, Jay went on to say that '[¢Jhe more free the people are, the more strong and efficient ought their
governm[en]t to be,' in order to protect a large mumber of rights. Ihid

™ rhid
¥ Ihid 380-88, 391.
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tral conduct and enjoined unneutral actions by American citizens, ™ but it couched two provisions
as merely a Tecommend[ation] and a 'wish'--those on speech and press:
... 1 do also recommend it to my fellow-citizens in general to omit such public dis-
cusgions as may tend not only to cause divisions and parties among ourselves, and
thereby impair that union on which our strength depends, but also give unnecessary
cause of offence and irritation to foreign powers. And I cannot forbear expressing a
wish that our printers may study to be impartial in the representation of facts, and
observe much prudence relative to such strichures and animadversions as may render
the disposition of foreign governments and rulers unfriendly to the people of the
United States. "
The transition in language from command (he believed the proclamation to have the force of
law*’) to precation was striking and infentional. Jay's reason was not practical concern that
strong requirements would not be upheld, becanse President Washington was still extremely
popular, Congress was dominated by his supporters, and the Supreme Court was solidly sup-
portive as well. Jay instead softened the speech and press provisions because of his princi-
ples, principles he idenfified in his prand jury charge that he had just drafted, including that
vk

'we have a right to think and speak[] our sentiments on these subject]s].

3  Riphts and Declarations of Rights in the Continental Congress, the New York
Constitution, and the Bill of Rights

Jay showed the same ebullience for freedom and concern for rights in the prelude to the
Revolutionary War. At the first Continental Congress in 1774, he tock a leading role as
draftsman of numerous addresses and messapes, such as his* 'Address to the People of Great
Rritain The address repeatedly proclaimed ‘the rights of men and the blessings of liberty’
under the British Constitution, and listed a half dezen that were widely recognized.® The

address did not undertake to list liberties with weaker British support, such as speech or

0 Tyyaft of Proclamation of Nentrality, by John Jay* {Apr.1793), Jay Correspondence 3:474, 476,

W riid 1:476-77. Hamilton's copy differed in sequence, but was the same o substance. 'A Proclamation,' Hemrif-
fon Papers 14:308-10.

2 Tohn Jay's Charge (U.8.Cir.Ct Va, 22 May 1793), DHSC 2:380, 382-83.
# John Jay's Charge {Draft) (11.8.Cir.CuVa. 22 Apr.1793), DHSC 2:359, 364

¢ 1:81 n2: Thomas Jefferson to William Wirt (4 Ang. 1805), Letters of Menrbers 1:¥9 n3; Tobn Jay to Rich-
ard Henry Lee (12 Feb. 18233, Jay Corvespondence 41468, 469-70; ibid 1:17nl.

¥ Juhn Jay, "Address to the People of Great Britain' (5 Sept. [774), Jay Corvrespondenee 1:17.
*® rhid 1018, 19, 28,
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press, but Jefferson praised it as "a production of the finest pen in America.™"

At the second Continental Congress a year later, Iay‘s“g Letter from Congress to the
"Oppressed Inhabitants of Canada"™ shifted the argument from the ancient rights of the Eng-
lish® to natural rights ('rights bestowed by the Almighty"), and str.angthened the plea for lib-
erty to a 'determin[ation] to live free, or not at all ! He urped Canada to rise in 'defence of
our common liberty' and 'the rights of mankind **

At the Provincial Congress of New Yok, after leading the campaign to approve the De¢-
laration of Independence in July 1776, Jay was the principal author'* of the state constitu-

1™ The preamble gave as the purpose "to secure the

tion that was adopted the following Apri
rights and liberties of the good people of this state.*® However, the instrument did not pro-

vide a comprehensive list of those rights, instead following the approach of all of the colonial

" Thomas Jefferson to William Wirt (4 Aug 1805), Letters of Members 1:158 n2, accord "Thomas Jefferson's
MNoates on Patrick Henry' (bef 12 Apr. [1812), Jefferson Papers-Retivement 4:598, 601,

*JCC 2:68 2.
¥ Fay Correspondence 1:32.

* In September 1774, Adams quoted Jay as arguing it 'Is necessary to recur to the laws of nature’ along with the
British Constitution, 'Diacy” {8 Sept. 1774), Adams Works 2370,

3 Fay Correspondence 1:34, 35,

* Ihid 38,

** Resglutions of Mew York Convention Approving Declaration of Independence' (9 July 1776), Jav Corre-
spondence 1:72 8nl.

H He was an the committee of fourteen to draft it. "Mew-York Convention and Committee of Safety,’ American
Arcdives 3201, 202, He was one of the three Tegislatars whoe dominated discussion of the state constitition, in
the convention journal. Correspondence immediately after the constitution was adopted called various provi-
stons “your ideas.' Robert Livingston and Gouvernenr Moiris to John Tay (26 Apr.I777); Reply (29 Ape 1777}
He iz generally described as the chair of the committee and the ‘chisf anthor. Consritutional Hirtory-N.T. 1:471;
Faoderal-State Constitutions 5:2624n; accord Bernard Schwartz, Grear Rights of Mawkind: A History of the
Amertean Bl of Righis (OUP, New York 1977) 80; Bl of Righes 1:301; Patrick T Conley and John P Kamin-
ski, The Constiturion and the Staves (Madison House, Madison 1988) 235; William Jay, Life of John Jav: Selec-
tions from His Correspondence and Mircellansows Papers (34 Harper, New York 1833) 1:69; Frank Mona-
ghen, John Jay (Bobbs-ddemill, New York 1935) 4, Richard B Movts, Jokn Jay, the Natfor, and the Court
{BUP, Boston 1967 10, George Pellew, fohn Joy (Houghton Mifflin, Boston 1880) 58 {chair); E Wilder
Spanlding, 'The State Government Under the First Constitrtion, Alexander C Flick (ed), History of the Skate of
New Fork (ColUUF, Wew York 193%) 4:156. His son stated that the committes's draft was 'in Mr. Jay's handwrit-
ing,' Life of John Jay 1.6, but that draft is not extant. Comstinitional Hisforp-N.¥ 1:456-97.

Jay's proposal of a munber of amendments as the diaft was debated may indicate that the draft was not
entirely or even primarily his. Corstitationa! Histore-N.¥. 1:425, 432, 535, 544-45, 554; Elizabeth M Mol
{ed), Sefected Papers of John Jay (UVP, Charlottesville 20103 1:400-01n, However, hiz son states that he inten-
tionally left controversial poinis for amendments in order not fo kill the draft. The Life of John fay 1:65.

* Federal-State Constitufions 52623,
¥ Ibid 5:2623, 2636-37, 2628,
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charters and of three other state constitutions during the Revolution,” by listing four rights in
the body of the constitution.™ Those did not include freedom of press, which nine of the
revolutionary constitutions ultimately listed,™ or freedom of speech, which had recently been
accorded protection for the first time® in the Pennsylvania and Vermont bills of rights
though ot m other states’ constitutions.

Jay's lack of a declaration of rights did not signify antipathy to declarations of righis,
which Virginia had only recently broken ground in adopting. The most obvious explanation
ig that Jay simply followed the approach of existing colonial charters™ and of the revolution-
ary constitutions of nearby New England states.” Similarly, the absence of declarations of
rights in the New Jersey, Georgia, and South Carolina constitutions ** and in the Declarations
and Resolves of the Continental Cmngressfj did not reflect lack of commitment to rights.
New York itself did not add provisions for freedom of speech and press when the Republi-
cans gained control of the legislature in 1800, or thereaffer umtil the constitutional revision of
1821.% Jay instead believed that unlisted rights were granted and protected by natural law,
and so were 'inviolate' without need for enumeration, as he said in his first grand jury charge

for the state supreme court after the adoption of the state constitofion;

37 Yoid 572504 (ML), 2:777 (Ga), 6:3241 (S.C}.
* Those were liberty of conscience, the right to counsel, trial by jury, and protection from attainders. fbid
5:2636-37, 2635, 2627,

* fhid 73814 (Va. Decl of Rights §12), 5:3083 (Pa. Deel, of Riphts art.XID), 1:362 {Del. Decl, of Rights
§23), 3:1690 (Md, Decl. of Rights ant XXNVIO), 5:2788 (N.C. Decl of Rights art.XV), 2:785 (Ga. Const
artLXD, 6:3257 (S.C. Const art.XLII), 3:1892 (Mass, Decl. of Rights arfXVI), 42456 (NH Bill of
Rights art XX}, plos Vermont's, 6:3741 (Vi Decl, of Rights st XTIV},

% Other than for lepislators in legislative debates.
€1 Ihid 5:3043 (Pa. Decl. of Rights act. X1}, 6:3741 (¥t Decl. of Rights art. XTV).

8 FederalState Constitutions 12519, 523, 529 (Connecticnt), 1:557, 558, 560 {Delawars, except consclence and
criminal witnesses-counsel), 2:765 (Georgia), 3:1870 (Massachusetts), 4:2445 (Wew Hampshire), 512535, 2537
{Mew Jersey, except conscience), 3:2743, 2752-53 (Carolinas, except conscience), 6:3211, 3213 {Rhode Island,
except conscience), 7:3802 (Wivginia); confra 5:3047 {Pennsylvania).

% Magzachusetts did not adopt & declaration of rights until 1780; Connecticut's new constitution did not list
rights; and Rhode Island never adopted a declaration of rights or constit¥ion during the Revolution or Confed-
eration. fid 3:1888 (Mass.); Federal-Skote Constitutions-Poore 1:257 (Conn.),

M Federal-State Constifutions 5:2594 (N.J), 2:777 (Ga.), 6:3241 (8.C.).
& JCC 1:67-71.

% Comstittional History-N.Y, 215 (reprinting it).
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... the highest réspect has been paid to those great and equal rights of human nature,
which should forever remain inviolate in every society . ... Your lives, your liber-
ties, your property, will be at the disposal only of your Creator and yourselves. . ..
Adequate security is also given to the rights of conscience and private judp-
ment. They are by nature subject to no control but that of the Deity, and in that free
situation they are now left, ... &
While ‘the rights of conscience’ were protected by a paragraph of the New York constitution,
the rights of 'private judgment' were seen by Jay as equally inviclate even without an explicit
paragraph, because they were conferred by natural law and immune from any ‘control "

Jay's approach to rights did not reflect allegiance to property rights to the neglect of per-
sonal rights. He did not add & clause protecting property rights either. In fact, he periodically
lamented the 'private rage for property [that] suppresses public considerations"® At least on
one occasion, toward the end of the Revolution as Jay negotiated with Spain, he addressed
the relative importance he ascribed fo personal liberty and to property:

Provided we preserve our liberty and independence I shall be content, under their
anspices, in a fruitful country and by patient industry, a competence may always be
acquired; and I shall always think myself & gainer when I find my civil rights se-
cured at the expense of my property.”

At New York's ratification convention in 1788, 'Mr. Hamilton, Mr. Jay and Chancellor
Livingston had conducted the federalists,” and Jay made the actual motion to ratify the Con-
stitution.” He had already encouraged ratification by publishing an essay.” The divided

convention was only able to approve ratification with language that it acted 'in full confi-

1 Jay's Charge to the Grand Iy of Ulster County’ {[# Sept.] 1777), Jay Correspondence 1:158, 162, His rea-
soning was evidently, as in 1788 ratification debares, that the state only had eoumerated powers and no snch
power to interfere with rights,

 He helieved sirongly in natural law and natoral rights. g, John Jay, 'Letter from Congress to the "Oppressed
Inhabitants of Canada™ (spring 1775), Jay Correspondence 1:32,34; Jobn Jay to John Morray (15 Apr.1818),
thid 4:403.

% John Jay to George Washington (27 Tune 1786}, Fashington Papers-Corgederation 4:130, 131; aecord John
Jay to Thomas Jeffarson (27 Oct. 1786), Jefferson Papers 10488, 485,

™ John Jay to Blbridge Genry (% Jan.1787), Jep-Feace 123, He revised the nonbelletristic final clause to say '
shall never cease to prefer a little with freadom, to op{Julence without it.' fbid

™ Yames Madison to Thomas Jefferson (17 Oct.1788), Letters of Delegetes 25:426, 427, accord BEdward Car-
rington to William Short (26 Yuly 1788), ibid 25:249, 250,

7 Efifor's Debates 2:410 (11 July 1788); see DHRC 18:295.

7 John Jay, 'An Address to the People of the State of New Yorle (1788), Jay Correspondence 3:294; see DHRC
17:103, 103-03.

167




dence’ that amendments would be adopted, and with a proposed bill of rights attached.” That
bill of rights included provisions ‘[t]hat the freedom of the press ought not to be violated or

testrained,’ and that people had 'an equal, natural and wnalienable right freely and peaceably

to exercise their religion according to the dictates of conscience.”

Jay agreed with Madison's initial position™ that a bill of rights was not necessary, be-
cause the Constitution did not enumerate any power for the federal government to abridge
freedom of press, trial by jury, or other rights.” Thus, he disagreed 'that the liberty of the
press is left insecure,” finding it "absurd to construe the silence. . . relative to a great number of
our rights, into a total extinction of them'; and consequently he disagreed that the Constitu-

tion should be 'accompanied by a bill of rights,' noting that the government may ‘exercise no

178

rights but such as the people commit to them.” However, his disagreement was not ada-

mant, becanse he supported ratification with those additions.”™ His significance at the ratifi-

cation convention was acknowledged by George Washington, who wrote to 'congratulate you

on the suceess of your labours' in bringing abot ratification *

In fact, Jay's view of the superfluity of a bill of rights was not opposition to its substance,
becanse he then wrote®! the circular letter thaf the governor of New York sent to the other
states in August 1788. It reaffirmed that 'nothing but the fullest confidence of obtaining a
revision' of the Constitution could permit states to ratify 'without stipulating for previous

amendments,' and that ‘amendments have been proposed' that make it important to call a con-

™ Effiory Debotes 2:412 (23 Tuly 1788);, DHRC 18:257.
™ DERC 18:300, 208,

* James Kadison to BEdmund Randelph {10 Apr.1788), Madison Papers 11:18, 19 George Twberville to James
Madison (16 Apr.1788), ibid 11:23 (responding to those powerfil reasons that may be urged apt. the adoption
of 2 Pill of Riphts"y; James Madison to Thomas Jefferson (10 Aug 1788), mid 11:226, 226; aecord Federalist

No.84, at 576 (Hamilton).

™7 John Jay, ‘An Address to the People of the State of New York' (1788), Jay Correspondence 3:294, 30.
" foid 305, 306.

™ Eltiot's Debates 2:413 (26 Tuly 1788) (30-27 margin), DHRC 18:300; Bl of Rights 2:897.

® Georpe Washington to John Jay (3 Aug.1788), Washington Papers-Confederation 6:419.

8 Jay Correspondance 3:353; aceord Washingfon Papers-Revolutionary 1:81n; DHRC 18:286; Richard B Mor-
ris, Jokn Jay, the Nation, and the Cowrt (BUP, Boston 1967) 37.
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stitutional convention.* In fact, Jay's personal view had changed by that time, because in a
private letter he supported a second convention to propose amendments, though he preferred
to wait three or four years so the new Constitution could first gain popular suppnrt.”

Jay and the other initial justices did not participate in Congress’ approval of the Bill of
Rights, because they served in .ﬂther branches of government and not in Congress in 1789,
They could not participate in the states' ratifications of the Bill of Rights, because during the
week Coﬁgress approved the Bill of Rights to be sent to the states, they were appointed to the
Supreme Couri, in late September 1789.%*

4  Freedoms of Press and Speech in Practice in the 1790s

Juy, like the other carly justices, remained well aware of the importance of the press to
the Revolution. He had seen the press as equally important to the Constition, as he with
Hamilton conceived the idea of encouraging ratification by publishing essays and hoping for
dissemination by newspapers across the nation (which later were collected as The Federal-
isf); they soon enlisted Madison in the prf:rjm:t.85 Though Jay's essays were fewer in number
than originally planned,® because of illness,” his participation was important because he was
{in Madison's words} "more known by character throughout the United States’ than his co-
authors.® The essays lived up to their purpose, proving significant in securing ratification.
Jay's only reference in those essays to the press was negative--'it is fresh In our memories

how soon the press began to teem with pamphlets and weelkly papers against those very

% \Circular Letter from the Convention of the State of MNew York, to the Executives of the Different States'
(Aug. 1788, Jay Correspondence 3:357; accord Efliol's Debates 2:413-14,

* John Tay to George Washington (21 Sep.1788), Washington Papers-Confederation 6:527, 528.

& Except James Iredell, who was still working toward North Carolina's ratification of the Constimtion ftself,
which ocewred 21 Nov 1789, Srate Records-N.C, 22:48-49, before he was appointed to the Supreme Court on 9
Feb, 1700, DEFFC 2:5% 61,

¥ Tames Madison to Thomag Jefferson (10 Aug. [788), Madison Papers 2:225, 227.
% Federalist 827, 432-38 (numbers 2-5, 64).
87 James Madison to Thomas Jefferson (10 Aug, 1788), Madisen Papers 2:225, 227,

¥ James Madison to Thomas Jefferson (27 May 1789), Jefferson Papers 12:185, 185 and 186 nd4 (Madison's
comection of quotation).
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measures' recommended by the Continental Congress®™--but at the same time his reference to
the press was favorable in another published essay,gn

Jay's view of freedoms of press and speech, which had been molded in the Treaty of
1783 debate, the Littlepage dispute, and the Neutrality Proclamation quarrel, continued in the
later 17505 as Jay had the poelitical power o spur prosecution of a libelous and vitriclic press,
and very consciously did not exercise it in any way.

The negotiator along with hizs Jay Treaty of 1723 were the subject of unparall_eled EHEOTL-
tion in the press and in speeches, some even given as Jay was bumned in effigy.” One of the
milder was Thomas Paine calling him a 'sycophant of every thing in power' and a ‘disguised
traitor”™ Fven friends like Gouverneur Mortis believed the attack was so clamorous that the
treaty would hang about Mr. Jay's neck like a millstone in his political voyages.” Jay did not
gitempt to silence the press in any way, though his political influence could have sparred fed-
eral prosecutions or congressional action. Instead, he wrote privately at the peak of the stonm:

The treaty 1s as it is; and the time will certainly come when it will very universally
receive exactly that degree of commendation or censure which, to candid and en-
lightened minds, it shall appear fo deserve. In the meantime I must do as many oth-
ers have done before me--that is, regretting the depravity of some, and the ignorance
of a much greater number, bear with composure and fortitude the effects of each, [t
is as vain to lament that our country is not entirely free from these evils, as it would
be to lament that our fields produce weeds as well as corn.

Differences in opmion, and other causes equally pure and natural, will unavoid-
ably cause parties; but such parfies. . . are probably no less conducive to good gov-
ernment, than moderate fermentation is necessary to make good wine.

My good friend, we must take men and things as they are, and enjoy all the
good we meet with. I enjoy the good-will to which I am indebted for your let-
ter, ... :

Y Federalise 11.

* If a new constitutional convention were held, we would ‘again see the press teeming with publications for and
againzt it.' 'Address to the People and State of New Youk," Jay Corresporndence 3:294, 314,

* James Callender, Sketches of the History of America (Snowden & McCorkle, Philadelphia 1798) 145; Wil-
liarn Cobbett, Porcupine's Works {Cobbett & Morgan, London 18010 1:333; Joln 3 Litbell (ed), Memroirs of His
wn Time, by Alexander Gravedon (rev ed Lindsay & Blakiston, Philadelphia 1846) 37677, aecord Todd Bates,
The Jay Treaty Debate (TTME, Amherst 2006) 106, 75-76; Gpposition 177-235,

** Thomas Paine, Letter from Thomas Paine fo George Washington (2d ed HD Symands, London 1797).

# Diary’ (14 Tuns 1795), in Anne C Morris (ed), Diary and Letters of Gowvernewr Morris (Kegan Paul, Trench,
London 1889 2:81.

* Jobn Jay to General Henry Lee (11 July 1735), Jay Correspondence 4:178, 178-79,
170




He contitmed his 1783 and 1785 approach to press attack, frusting the judgment of the future,
accepting differences in opinion, and treating such criticism as permissible.

A half decade later and after the Sedition Act was passed, Jay was still the victim of
demonstrable falsehoods in the press about his diplomatic mission. He guoted an example
from ‘Greenleaf's paper,® which misstated the expenses of his diplomatic mission as $52,721
ingtead of $18,000, and was 'calculated. . . to Impress an opinion, . . that I derived exfravagant
emoluments from it sven though he received no compensation except his Supreme Couit
salary. Jay had talcen no action in the two and a half years since that and similar publications,
though the Sedition Act had been passed, believing that calumny 'is without remedy, and
consequently 15 to be borne I:rat:'u:n_ﬂ;t;*.'tjé That virtually echoed his conclusion during the Lit-
tlepage assault. Again, Jay showed no thought of using seditious libel laws, though he was a
high government official, and the attacks were on his governmental mission.

Tay, as govemnor of New York when the Sedition Act was passed, again had the oppoitu-
nity to cause prosecution of Greenleaf's newspaper and other critics, either by federal prose-
cution under the Sedition Act, or by state prosecution under the common law of seditious li-
bel. Yet there is not one example of Tay seeking prosecutions during his stormy five years as
governor, even with Federalist control of the federal government and the state government as

well. Tay impeded net his crifics, but the Sedition Acf itself, as described in Chapter 7.B.

B Justice John Rutledge
John Rutledge, one of the two initial justices who receh.red their legal tinining in the Inns of
Court,”” was a major participant at the Constitutional Convention. He briefly served as the

second chief justice by recess appointment, but became the first federal appointes denied

* Unrelated to Jay's concern, Greenleal's widow and the very Republican drgeis suffered Sedition At progect-
tion in 1799-1800 (discussed in Chapter ).

% John Jay to Henry Van Schaack (23 Sept. 1800), ibid 4:275, 276.

¥ B Alfred Jones, dimerican Mentbers of the Inns of Ceonurf (Saint Catherine Press, Loudon 1524) 189; CEA Bed-
well, *American Middle Templars’ {19207 25 American Historical Review 630. John Blair was the other.
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confirmation, ironically because of exercise of freedom of speech about the Jay Treaty.”

Rutledge went to great lengths to support freedom of press at three critical junctures.

1  South Carolina Assistance to John Wilkes in His Seditious Libe] Case

England's prosecution of John Wilkes for seditions libel in 1763, for crificism of a
gpeech by King George IIL* and his expulsion fiom the House of Commons and exclusion
despite reelection""’ reverberated in the colonies. Wilkes was widely viewed as a martyr for
liberty,'" for his defense of freedom of press and of piarliammta;ry speech. '™

South Carolina's lower house, joining with the English crowds shouting "Wilkes and Lib-
erty! ,rma voted to contribute £10,500 in colonial money for 'the support of the just and consti-
tutional rights and liberties of the people of Great Britain and America,’ in December 1769.'%

The rights and Liberties at issue were clearly idenfified the next day, in a lefter signed by

seven legislators including Rutledge to notify Wilkes' committee of the contribution, and

® See generolly James A Haw, John and Edward Rutledge of Sowth Carolfng (University of Georgia Press,
Athens 1997} (the best biography); OS5 730; Susiicar 133,

® Ry Wilkes (1763) 2 Wils KB 151, 159-60, 95 ER 737, 742 (CP).
W0 puds 35; Thomas 47-54, 79-80, 9298,

W 5 o, An duthentic Accownt of the Proceedings against Jokn Wilkes. .. (Boston repr., np 1763); Committee
of the Boston Sons of Liberty to John Wilkes (8 June 1768), ddams Papers 1:214; James Madison to Thomas
Martin {10 Aug.1769), Madison Papers 1:42, 43; Robert A Rutland {ed), Papers of George Mason 1723-1792
(UNCP, Chapel Hill 1970% 1:290; Jack P Greene, The fNary of Colonel London Carter of Sabine Hall (UPY,
Charlettzsville 1965} 1:404; see Rabent Middlekauff, The Glorions Cause: The dmerican Revolirtion {rev ed
OUP, New York 2007) 183,

M2 avthor B Cash, Jobn Wilkes: The Scondalous Fether of Civil Liberty (YUP, Wew Haven 2006); Peter DG
Thommas, Sfohn Wilkes: A Friend to Libersy (CP, Onford 1996}

Y3 Rudd 27,34, 40, 42, 44, 49, 50, 53, 65,

Y4 Fomrnals of Assembiy-S.C. 38:215 (8 Dec.1769); aceord Peter Maniganlt, Christopher Gadsden, John Rut-
ledge and others to Robert Marris (3 Dec.1769), Garth Correspondence 31:132; "Additional Instructions” (15
Aug 1FHN, Drapion's Mamoirs 1:91,92; ibid 1:65, 67, Leleh’s Considerations 7; Henry Laurens to William
Williamson (28 Nov 1771), Lawrens Fapers 8:55, 57-58; Henry Laurens to James Habersham (10 Apr. 17703,
fhid 7:272, 273 and nY.

Drayron's Memeoirs are by John Drayton, ene of the expelled council membess, whose father was another,
William H, Drayton. D48 51448, Leigh’s Considerations are by Sir Egerton Leigh, the council president,
ananymaously but with immediate attribution, Henry Laurens to John L Gervais (24 Jan 1774), Lourens Papers
0250, 251; Drayton's Meamoirs 1:64. Garth Correspondzance is with South Caroling's London agent. Lairens
Papers and Gadsden Writings are by legislators. See generally Jack P Greene, Bridpe to Revolution: The
Wilkes Fund Controversy in South Caroling, 1769-1775' (1963) 29 Journal of Southern History 19; Jack P
Greens (ed), The Natwre of Colowy Constitutions: Two Pamphlets on the Witkes Fund Controversy i South
Careling (USCE, Columbia 19703,
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thase were freedoms of press and speech.’® The contribution was designated for the British
Society of the Gentlemen Supporters of the Bill of Rights (and was addressed 1o its secre-
tary),'" an organization formed to fund Wilkes' defense and fines.'” Another letter the same
day transferted the funds to the organization’s bankers."*

Rutledge was a leading supperter of that Wilkes contribution. He was one of the seven

"% and was still joining letters defending

legislators appointed as the committee to deliver it,
the contribution nearly a year later.”'® He and the house were sincerely frying to assist
Wilkes and not to provoke a dispute with the royal government or to fight over legislative

1" under the opague words ‘To

powers, because the house buried the item in fts annual tax bil
Jacob Moite, Esq. advanced by him, to certain members of the House, by a resolution of the
House of the eighth of December last, 10,500 1." 12

The acting governor soon questioned the appropriation, by letter to the Crown,'"? and his

council refused to dpprove the tax bill because it found the item 'highly affrontive fo His

Majesty's Government,' in April 1770.1"% The house moved toward adopting resolutions con-

105 Peter Manjgault, Christopher Gadsden, John Rutledpe and others to Robert Morris (9 Dec. 176%), Garth
Correspondence 31:132.

4 Ibid 31:133, 132; see Leigh's Considerations 8.
17 A dams Elected to Membership in Supporters of the Bill of Rights' (21 Sept.1773), ddams Papers 1:353;

Carth Correspondence 31:132 12; see Bdward M MeCrady, History of Sonth Caroling in the Revolution
(Machdillan, New ¥ork 1901) 2:707; Robbins 354; Rudé 61,

¥t peter Manigault, Christopher Gadsden, T Rutledge and others to Hankey and Partners (0 Dec.1769), John
Almen (ed), Correspondence of the Late Jobm Witkes (Richard Phillips, London 1805) 5:42, 43; Leiph's Con-
stderations 8; see Gadeden Writings 95n; Lawrens Papers 273 n4,

W9 thid 5:42-43; Journals of Assembh-S.C. 3%:387 {quoted 5 Apr.1770); Garth Correspondence 31:132, 133
rAdditional Instroctions' {15 Aug. 17700, Drapion’s Memalrs 1:91, 92,

"0 peter Manipault and others (including Rutledge) to Charles Garth (6 Sept.1770), Garth Correspondence
31:244, 2446,

1 Motte was the state treasarer: it was a relatively common practice for him to expend available funds and
restore them from the next year's taxes. Leigh's Considerations 26; Commitiee of Correspondence to Charles
Garth (6 Sepr.1770), Lawrens Fapers 7:338, 338-39 and Garth Correspondence 31244, 244, 246-53 (exam-

ples).
12 L oigh's Considerations 10; Jowrnals of Assembly-S.C. 38:387.
" Lt Gov. William Bull to Lord Hillshorough {12 Dec.1769), Privy Council-Cofonial 6474,

Ut forrnals of Asserbly-S.C 38:386, 387 (message of 5 Apr.1770), accord Lefgh'y Considerations 10-1); see
Dravtor's Memairy 1:61, 65-08; Gadsden Writings 95n; Lanrens Papery 2740,
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demning royal authority over this and other colonial taxation aﬁd spending,'® and the pover-
nor dissolved the house before the resolutions could be adopted.'® The Crown responded
with instructions to the royal governor requiring future tax bills to contain express restrictions
on disbursements.!’” Accordingly, the council and acting governer reiterated their veto. e
The house similarly stood firm on principlﬁ.”g It again approved a tax bill restoring the

0,1 which inevitably provoked the council's

same amount for the same purpos:e, in August 177
and liegtenant governor's rejection,™ rather than passing a tax bill that would gain approval.
The dominant issue was still supporting Wilkes, rather than asserting legislative authority.'*
Rutledge delivered the report of the 'Committee to whom His Majesty's Additional In-
structions and . . . the Lieutenant Governor's messages relative thereto, were referred,” once
those Instructions reached the legislators, and 'probably wrote' the report. 4 1t attacked with
1o holds barred, posifing that the "House hath an undeniable right . . . fo give and grant money
... for any purposes whatsoever,' and that it was an ancient practice for the freasurer to ad-
vance funds to be repaid from incoming taxes.”® Rutledge's report expressly defended the

legality of the Wilkes contribution, and defiantly said its purpose was opposing the unjust and

unconstitutional measures of an arbitrary and oppressive ministry.' He added that the 'In-

U5 Forrmals of Assembl-3.C 38:300-02 (10 Apr.1770). The council refused the house's request for reconsid-
eration, Leigh's Considerations 11,

€ fhidf 38:303, 393 (11 Apr., 4 June 1770); gccord Drayton's Memalrs 1:66; see Loigh's Considerations 11,

"7 Royal fustractions 1:203-04; 'Additional Instmetions” (15 Aug 1770), Drayton's Memoirs 1:91, 93-94; Frivy
Council-Colomial 5:229,

N Journaly of Assembho5.C. 38:434-38 (20 Aug. 1770) {council); 38:443-44 (3] Ang 1770 lientenant gover-
Bor.

¥ jefohty Considerations 1T, Committee of Correspondence to Charles Garth {6 Sept. [770), Lawrens Papers
7:338, 339; Henry Laurens ro John Rose (5 Dec. 17713, Laurens Papers 8:79-8{.

" Drayton's Memoirs 1:68, 104, Leluh's Considerations 12-13; see Jowrnals of Assembl-S.C. 38:438 (20
Aug.1770).

X fonrnals of Assembhy.S.C 38:434 (23 Aug. 1770 (council), 38443 (31 Aug 1770 lisutenant govemor).

'22 Theough the issue certainly spilled into that. Committes of Carvespondence to Charles Garth (10 Apr. 1772),
Garth Correspondence 33:136.

2 fournals of dssenbhe-SC 38:430 (29 Aug. 17700, The report is reprinted in Lee's dnswer, 30-36,
2 Rutledpe 53; Jovrnals of Assembly-S.C. 38:424 (29 Aug 1770) (assigned fo write message).
2 Journals of dssembly-SC 38:431; Lee's dnswer 42,
1% fhid 38:431-32.
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struction . . . is founded upon 4 false, partial and inzidious representation,’ so that ‘the House
should not submit thereto.” Moreover, the Instructions are 'an infringement of the privileges
of this House,' and ’ﬁihnsaevar made the false, partial and insidious representation . . . are
guilty of high misdemeanors. .. "% The report was approved by the house.'® The council
reiterated its rejection of the tax bill and the £10,500 contribution, leading to a house protest
to the liegtenant governor, who hewed to the council's pesition and noted that consequently
'there is no prospect of doing any business during this sitting of the General Assrambljf,'m
The house responded by directing its London agent to challenge the Insﬁucﬁons by peti-
tion,*® which the Privy Council predistably rejected.'**

Rutledge was also a member of the grievance committee that continued to deal with the
Wilkes contribution. and the legislature's powers, and of the committee of correspondence
whose direction he co-signed requiring the London agent to defend the contribution and chal-
lenge the restrictions. ™

Two vears after the original contribution, the council still refused to approve an annual
tax bill with the £10,500, and the house still refused to approve a tax bill without it."** The

house called the new co-treasurers to testify about the issue, and jailed them for refusing to

approve the £10,500."% A vear afterward, the new governor in his first speech to the house

U7 rhid 38:432, 433 Lae's drnswer 35,
128 fhid 38:444 (31 Aug.1770)(resclutions 1-3), 38:446 (4 Sept. 1770)resolutions 4-10}.

¥ ournaly of Assembhe-SC 38451 (7 Septl770(council), 38:454 (7 Sept1770)house), 38:455 (7
Sept. 1770) (governor}.

130 1hid 38:446 (4 Sept. 1770, order), 18:449 {5 Sept. 1770, report and order), 38:451 (6 Sept. 1770, repart ‘unani-
mously agreedty; Leigh's Considerations 14.

131 tpatition of Charles Garth' (22 Nav. 1775, Garth Correspondence 33:124; Privy Council (27 Mar. 1771), ibid
33:130; Privy Council-Coloniaf 5:235. The legislature later petitioned to remove the governor. Committee of
Comespondencs to Charles Garth (30 Oct. 1772}, ibid 33:262, 264, (20 Nov. 1772), ibid 332275, 277.

B2 Fonenals of Assembh-S.C 39:11 (10 Oct.1772); see Drayton’s Memoirs 1:65.

¥ Committee of Comespondence to Charles Garth (6 Sept.1770), Lourens Papers 7:338, 340; Committee of
Comespondence to Charles Garth (10 Apr.1772), Garth Corvespandence 33:136; see Drayton's Memairs 1:65.

13 forrnals of Arsembly-S.C. 38:377 (4 Mov.1771), 38:578-79 (2 Nov.1771); Leigh's Considerations 14. The
treasurer, Motte, had by now died, so the issue hecime whether that amount should be deducted from amounts
his estate owed the colony. Fhid 38:578 (4 Nov.1771).

135 fhid 38:580-81 (5 Now. 17713, 38:583 {5 Nov.1771)
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chided them for the tax bill remaining unpassed, and the grievance committee called for his
removal from office for that and other reasons.'*® The house remonstrated against 'that most
unreasonable and unconstitutional [Instruction] of the Ministry, to direct and control the
House of Assembly in framing money bills ¥

The house's continued refusal to place in fax bills the Crown's language barring similar
contributions 'set up a congtant collision' so that 'the tax-bills since August 1770, were re-
jected by the Couneil ™ The house continued to assemble for its quarterly sessions, but was
dissolved by the governor each session' " as it 'repeatedly persisted' in omitting the language
required by the Additional Instructions or in reimbursing the Wilkes contribution."  This

" effectively closing it down, until the Revolu-

produced an impasse in colonial government,
tion began and the house was replaced by a new assembly.

2 Support of Thomas Powell in His Seditious Libel Prosecution

The new acting governor, William Bull, and hiz council retaliated by refusing to approve
various other enactments. Two members of the council, John Drayton and William H. Dray-
ton, placed their dissents in the council recards,' ™ believing that needed legislation was held

hostage, ind gave a copy of their protest to a newspaper printer '*

This provoked a Wilkes-like battle of the press in South Carolina. When the South Caro-

136 phid 39:2, 5 (10 Oct.1772)speech), 39:20-21 (29 Oct.1772){committes on grievances report). The report is
reprinted in Lee'y dnswar 71,

BT fomrrads of Assembly-8.C 38:21, 23 (29 Oct.1772).
BE Dravion's Memoirs 1:6%; see Leigh's Considerations 13, 15,

B2 torraals of Assembiy-5.C. 38:4356 (8 Sept. 1770), 39:1 (deseribing 10 Apr.1772); Drayton's Memoirs 1:466, 68
(Aug. 1770); Laurens Papers T:432 (Jan.1771Y; Leigh's Considerarions 14 (Oc¢t.1771); Gorth Correspondence
33:262,260 (Aug.1772), 33:275, 274 (Mov. 1 772);, Draptor's Memoirs 1:136 (repeatedly’ Mar. 1773-Apr.1774),
1:112 (Apr.) 774, Juns 17743, 1:140 (Aug. 1774}, Gadsden Writings 97 {Tune 1774); Thomas Farr to Ralph [zard
(8 Aug.1774), Eard Correspondence 6:7-8 (Aug 1774 session), Drapion's Memofrs 140 {same}; Jouwrnals of
Provincial Congress-5.C. 28 (before 1775), 29 (until Jan. 1775}, 258 (Sept. 1776).

Y2 feigh's Considerations 17.

Ml eammittee of Correspondence to Charles Garth (6 Sept. 1770, Lavrens Papers 7:338, 339 (puts a full stop
to the payment of public debts, and the necessary provision for the expences of government.’y; Henry Laurens to
Joho Hopton (29 Jan.1771), fb¢d 7-428, 432; Charles Garth to Committes of Correspondence (3 June 1772),
Garth Carrespondence 35:238, 230, see Lefh's Considerations 13,

Y2 (yninion of 1. Lowndes, Drapfon's Mematrs 1:118, 123; ibid 1:101; Lefgh's Considerationy 33, see Henry
Lavrens to John Laurens {19 Nov, 1773), Lawrens Papers 9:152, 154,

Wi Three Councillors Removed' (1 June 1775), Privy Council-Cofonial 6:564; Lee's Answer 85-86.
176




lina Gazeite printed the council members' dissent without the council's permission, in August
P

1144 E:Il'ld a

1773, the majority of the council found it "a high breach of privilege and a contempt
seditions libel."™ Consequently, the 'printer and publisher, of ... the South Carolina Gazette,
Thomas Powell,'* was imprisoned by the council'¥ He was defended by Edward Rut-.
ledge,'*® whose motion for habeas corpus was granted by two justices of the colony's
courts,"” on the grounds that imprisonment of Fowell was not justified by the law of the
Jand, and that the council was not an upper house of the legislature whose acts could claim
any legislative privilege."™ In response to the council's request for the assembly to take ac-
tion against the justices™™! the house passed resolutions sardonically agreeing with the jus-
tices, thanking them, and asking the governor to suspend the other members Gf.ﬂ:l.ﬂ council, '

John Rutledge continued to suppert the cause of the press, leading the committee that
asked the governor to suspend the council members who cited Powell, while the London rep-
resentative petitioned to have them removed."™ Powell published commentary on his prose-

cution as 'the most violent attempt that ever had been made in this province upon. . . the lib-

erty of the press.’™ Edward Rutledge brought suit for Powell against the council president

W Journaly of Assembb-S.C. 3980 (8 Sept.1773, reprinting warrant 31 Aug 1773); 'Opinion of JLowndes,'
Drrenston's Memoirs 1:118, 118; see ibid 101; Lelgh's Considerarions 33; Privy Comnctl-Colonial 6564,

B3 Drapton's Memotrs 1:101; see Lefeh's Considerations 33, 82,

W8 Fournals of Assembl-5.C. 3%:82 (8 Sept.1773, reprinting habeas corpus 1 Sept.1773); ‘Opinion of
L. Lowndes,' ibid 1:118, 118,

Y9 Privy Comncit-Colonfal 6:18%; Henry Laurens to James Laurens (3 Feb.1774), Lawrens Papers %264, 267;
ibid 9:111 nl; Leigh's Considerations 33; Dravion's Memoirs 1:101, 103; Lanrens Papers 9:111 nl; Journals of
Assembly-5.C. 39:80 (8 Sept. 1773, reprinting warrant 31 Aup 1773).

HE yNE 16:131, 131-32.

W9 wypinion, Jewrnaly of Assenrbl-5.C. 39:82 {rapr]ﬁting § Sept.1773); 'Cpinion of J. Lowndes, Drayfon's
Memaoies 1:118, 124; Laigh's Considerations 33; see Privy Council-Colanial 6:564, 565,

190 jhid 39:83-86; 'Opinion of I. Lowndes, Drapton's Memolrs 11118, 121-23; ibid 1:101; Leigh’s Constdera-
Hess 34 Lee's Answer 86; Privy Conncil-Colontal 6:564, 566,

11 Jonarnaly of Assembly-8.C. 39:77 (7 Sept.1773); Leigh's Consider mions 34.
152 jErd 39:85 (8 Sept. 1773); Draoyton’s Memoirs 1:101-02; Lefgh's Considerations 34,
1% iBid 39:88, 93, 96 (8, 11, 13 Sept.1773).
13% ¥ eiph's Cansiderations 79-80,
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who had spearheaded the attack on Powell.'™ In response to complaints by both the council
and the Draytons,"" the Privy Council surprised no one and found in favor of the Crown.™’
In a repeat performance a year lafer, the council postponed action on a bill to punish

5% The protest was

counterfeiting, and William H. Drayton protested it in February 177
similarly published in the South Carolina Gazetre." The eouncil president accused Drayton
of libeling the King and stirting up sedition,”™ by disseminating his protest and by anony-
mously publishing a pamph]et,]m As the house suppoerted [}ms:;,rt::m,Mﬂ the council again sus-
pended him'®? and sned Powell, who Edward Rutledge again defended.'®

Was this all a fight merely over legislative prerogative, and not over freedom of press?
The selection of Willes to 1eceive a contribution did not involve a dispute over colonial leg-
islative powers but over freedom particularly of the press. The appropriation of the contribu-
tion was obscured to avoid a fight. The Powell incident did not extend legislative powers but
instead asserted Powell's freedom of press and Drayton's freedom of speech.'® While legis-
lative rights ultimately were canght up in the confroversy, the beginning and the end of these

incidents was the press and its freedom. Finally, a decade later, it was Rutledge along with

Madison who proposed the provision at the Constitutional Convention that Congress must

% Henry Laurens to John Lawrens (19 Nov.1773), Lowrens Papers %152, 154; Leigh's Considerations T7-78
fon 12 Oct. 1773 after motion: 18 Sept.1773); Lee's dnvwer 124, Privy Council-Colonial 6:564, 366-67.

U6 pray Council-Colorial 6:564.566; Henry Laurens to James Laurens {5 Feb.1774), Lawrens Papers
o264, 266; see Lefeh’s Conviderations 14, 34,

7 Privy Conncil-Colonial (1 June 1775) 6:564; see Drayton's Memoirs 69.

158 )i ssentient of William H Drayton' (8 Feb.1775), Drayion’s Memoirs [:233-35; ibid 1:209-10; see Lee's An-
swear 125,

1% gputh-Caroling (Gazette (Charleston 13 Feb, 1775), ihid 1:235; ibid 1:211.

1601 4 ddress of Council {11 Feh.1775), ibid 1:235-36; ibid 1:211-12; Privy Council-Colonfal 5:408,

1! Dissentient, @id 1:240, 242,

15 fhid 1:214-15; see Dissentients of William H Drayton' {Feb, 1775), ibid 1:237-40, 1:240-42; Prefude 162-63.
15 illiam Bull to William H Dirayton (1 Mac 1775Y, ibid 1:243; Privy Cowncil-Celonial 5:409, 410, a:564-67,
54 ANB 19:13], 131-32.

1% Tyrayton neatly placed the council in a dilemma: either it was not an wpper legislative house, in which case it
could not claim breach of legislative privilege, or it was an upper house, in which case his statements were pro-
tected as legislative speech. Privy Council-Colonial 6:364, 566.
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publish journals of its prclu::E:f:mflings,1rjﬁ They led the vanguard; only recently had a third and
fourth state authorized reporting on and observation of legislative proceedings.'™

3 His Proposed Resolution on Treason by Words

Rutledge prepared a draft of the Declaration and Resolves in 1774, but it was not
adopted by the Continental Congress,'®* apparently becanse Congress sought a list of rights
and violations, which became the core of the final document.'® Nevertheless, what appears
to be Rutledge's draft!” tells much about his view of freedoms of speech and press.

Rutledge took an approach very different from listing rights and grievances. He instead
defined what English law did and did not apply to the colonies, extending the resolution of
the Stamp Act Congress about taxation to a broad range of subjects,’”! as some other Ameri-
cans like the hew chief justice of Rhode Island did when he proclaimed that ‘the King and
Parliament had no more right to pass any Acts of Parlament and govern us than the Mo-
hawks' had.!™ Rutledge's draft flatly stated that Parliament did not have power to legislate
regarding 'taxation and internal policy' for the colonies, and that much of English law did not
apply to the colonies. It identified the English law that did apply to the colonies: royal char-
ters with privileges and immunities and colonial legislaﬁva powers over taxation and internal
policy, and 'parts of the common civil & maritime law and of the statutes' of Great Britain,'"
The draft also specified the English lasw that did nor apply: besides any legislation on taxation
and infernal policy, statutes enacted after 'the settlement of the colonies,’ statwtes enacted be-

fore that were inapplicable to or impracticable in the colonies, some of 'the commeon civil &

166 Faprand's Records 2:259 (11 Aug.1787); see U.S.Const. art.I, §5.

T WAlli P Adams, The First American Corstitutions: Republican fdeology and the Making of the State Consti-
ftions (UNCE, Chapel Hill 1980) 249-51,

1% 'Thomas Jefferson's Autobiography,' Letters of Members 1:157 n2.
W8 RoC 1:63; ERD 9:%05; John Adams to Bdward Biddle {12 Drec.1774), ddams Papers 2:199, 201

0 John Rutledges[?] Proposed Reselutions to the Committes on Rights' (7-22 Sept. 1774), Letters of Delopates
1:44 & nl.

1" Declaration of Rights' 55 (19 Oct.17635), EFD 9:672.

1™ \Opposition to the Jurisdiction of the Privy Council' (22 Nov.1771), Privy Cowmcil-Colonial 6:505, 506 {Ste-
phen Hopking); see ffealngieal Origing 209-13.

" Ihid.
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maritime law, and, most interestingly, two statutes that were singled out:

‘We do not however admit into this collection but absolutely reject the stanutes of
Henry the 8 and Edward 6 regpecting treasons and misprisions of treasons.’

The great emphasis placed on two specific statutes on treason invites mquiry. The stafutes
were the High Treason Act of 1534 {or the Treason Act of 1543 that amended if),'” and the
Repeal of Statutes as to Treasons, Felonies, Ete. of 1547 (which was only a partial repeal).!”™
The common element of those statutes was criminalization as treason of speech and writing,
changing the law established by the Treason Act of BEdward 1MI that proscribed ‘acts but not
words.'”” The 1534 statute made it high freason to harm the royal family or to 'slanderously
and maliciously publish and pronounce, by express writing or words, that the King our sover-
gign lord should be herefick, schismatick, tyrant, infidel or usurper of the Crowmn. . .. 17 The
1547 statute, though repealing some ireason statutes,'™ made it high treason 'by writing, print-
ing, overt-deed or act' to affirm that the King is not the "Supream Head in Earth of the Church
of England and Treland,' that the Bishop of Rome instead is, that the King is not king of Eng-
land, France, or Ireland, or that anyone else ought to be King."® Its speech provision criminal-

ized the 'open preaching, express words or sayings' that affirmed the same ﬂ:jngs.”:'~~I Though

procedural safeguards had been added, dissent by certain words could still cost one's life."®

4 fhid

1% 96 Hen 8 ¢ 13; 35 Hen 8 ¢ 2; accord Orr 18-19; Brooks 48.

% | Edw 6 ¢ 12; see Ore 20

7 gtatute of Treason 1350, 25 Bdw 3 stat 3, ¢2; Sowrce Book 376; see Brooks 55-36,

806 H § ¢ 13 5 1L 1t also provided, when treason was committed out of the realim, for presentment in 4 shire
appointed by the Crown and trigl before King's Bench, itid s IV, which the 1543 statute expanded to allow trial
before commissioners in z shire assigned by the Crown, 35 HE ¢ 2,

7 thidf 5 1. While worded broadly, De Lelme could only claim this ‘repealfed] many of the freason kaws infro-
duced under Henry VIIL' Jean Louis De Lolme, The Constifition of England, Or, An Accownt of the Enplish
Geversment (David Lisberman (ed) Liberty Fund, Indianapalis 2007) 69n; though Blackstone asserted It re-
pealed all. Blackstone's Conmentarfes 4:36-87, 82-50,

™ e s VL

5L fhid 5 VI

% Tyials for Treason Act (J696), 7 & & Wm 3 c3; EHD 8:89,
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One other issue of colonial concern'™ was raised by the 1534 statute and its amendment,
but not by the 1547 statute: that persons ‘outside the Realm' committing ireason or misprision
would be presented and tried in England."™ However, that was not Rutledge's objection be-
cause it was not a common element of both. Treason by words remained a threat to nonbel-
ligerent but vocal ¢olonial leaders, as James Wilson showed m reprobating the same statute
of Henry VIIL'® Rutledge, a lawyer trained in England, doubtless knew that both treason
statutes were commonly understood to be repealed,’™ but also knew that repeal left 'a heri-
tage of procedural confusion' with 'treasonable words also continu[ingj to play a part in carly
Stuart treason law”'® and in threats during colonial disputes.

Rutledge's objection was aimed af the restriction on speech and press, not only because
the venue issue was not common to both statules, but for two other reasons. The controversy
in South Carolina, which wus still ongoing, involved treason by words by Wilkes, but did not
involve transporting a colonist to England. Further, earlier in the year of Rutledge's draft, '
he had been threatened by the president of South Carolina's royal council with prosecution
for his words--for 'high contempts and misprisions against the King's person and government,

by doing any thing that has an immediate and direct tendency to weaken his government, or

8 5, 'Declaration and Resolves' (14 Oct.1774), £HD 9:803, 805; Benjamin Franklin to William Strahan (29
Nov.1769), Franklin Papers 16:243, 248; Willizm Bollan to Council of Massachusetts {1 Sept.1773), 'Bowdoin
and Temple Papers, Collections of the Massachusetis Historical Soefety {(6th series MHS, Boston 1897) 9:308;
John Adams, Heads of Grievances and Rights' (ante © Sspt.1774), Adams Papers 2:152, 154; Franklin's "Hints"
or Terms for a Durable Union' {4 Dec. 1774), Franklin Papers 21:365, 368; James Wilson, ‘Spesch Delivered In
the Convention' {Jan.1775), Wilson Works 1:32, 35; JTames Iredell, 'The Principles of an American Whig' (ca
1775), fredell Papers 1:328, 337,

496 Hen 8¢ 13 54; 35 Hen % ¢ 2 5 1. The House of Lords called for enforcement, in December 1768, and the
House of Commans followed suit, a couple of months after. Frankiin Papers 16:248 1.7; sccord Parficmentory
History 16:1005 (Edmund Burke in 1770: Parlimnent ioak "up the menace of Henry the &th's Act). Besides the
obyicus prefudice to a colonist that witnesses and attorney would not be available in England, this violated the
common law right of trial by a jury from the vicinage. hichael Macoair, 'Vieinage and the Antecedents of the
Ty (1999 17 Law and History Review 537, '

8 Yarnes Wilson, "Lectures on Law,' Wilsesn Works 2:1151.
8 ve of Jokn Williams (KBY Cro Car 126, 79 ER 711; Bluckstone’s Commantaries 4:86,

Y7 Or 21, 27, leaving it ‘unclear which statutes and which particular provisions. . . were actually in foree,' fbidf
11; dsheraf 340,

Y (i Tanuary 20, 1774, Jack P Greene (ed), The Narure of Colony Constituions: Two Pamphlets on the Wilkes
Fund Coniroversy in South Caroling (USCP, Columbia 19703 38,
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to raise jealousies between him and his pmple.'mg That threat was directed af 'six eminent
gentlemen of the bar, all membets of the house,' including Rufledge. 1t followed a warning
from the provincial agent that parliamentary debate about forcing American acknowledgment
ofits authority mentioned ‘the terrors of an old act of Henry 8th."*" |

4  His Wartime Powers and Freedom of Press During the Revolutionary War

At the start of Rutledge's wartime presidency of South Carolina,"™ as he was mads
commander in chief of the stafe's tmﬂps,m he was given authonty approaching dictatorial
powers™® when the state legislature was out of session.'® The lepislature also passed a sedi-
tion act early in the war in 1776, as did Virginia and other states, which Rutiedge signed,*”

There is no evidence of Gov, Rutledge using those unlimited powers to restrict speech or
press, or enforcing that sedition act, among the large number of his directives preserved from
the Revolution.'” Though the state had wartime restrictions on loyalists fypical of all the

states, Rutledge made an offer of amnesty’® that was lenient enough to contribute to anti-

18 feluh's Comiderations 82, which immediately followed Leigh's diseussion of an English prosecution and
conviction for seditious libsl, fhid 81-82.

15 thid 80.

Y Charles Garth to Capt.Ball (12 Jan 17703, Garth Correspondence 31:139 {copy provided to Sowth Carolina
Committes of Correspondence).

Y2 Yournals of Provincial Congress-S.C. 263, 267,

9 Ihid 265, 267,

1% John Rutledge to No (1% Sept.1781), Ranfodge Lefters 18:155, 159; William B Reed (ed), Life and Corre-
spondence of Joseph Reed (Lindsay & Blakiston, Philadelphia 1847} 2:74; see Robert W Bamwell, Ir, ‘Rut-
Jedge, “The Dictator™ (1941} 7 Journal of Southern History 215, 216, 217, 221-22.

5 Jowrmals of General Assemblp-5.C. 220 {Bill 19), 184-85 (Ovdinance 16}, 209-10 (Resolution 1), 272-73
{Ordinance 28).

1% Act To Prevent Sedition and Punish Tnsurgents (4 Apr.1776), ibid 29.
B Journels of General Assembly-5.C. 52.

¥ Documentary History-5.C. 12223 (37 letters); ibvd 165, 175,233 (3 preclamations or messages); American
Archives 3:4-79 (22 letters); Jonrnals of Gewered Assembly-S.C. 52,63; Rutledge Letters 17:131, 18:42,
18:59, 18:131, 18:155; Henry Bunbury (ed), Lee Papers (NYHS, New York 1872-75) 2:33, 57, 236, Greene
Papers 11:11, 384, 674, 12:385 ¢f seq.; "Jokn Rutledge to Benjamin Lincoln® {1924) 25 South Carolina Histori-
cal and Genealopical Magazine 133, After Rutledge left the governorship, the William Thompson incident pro-
vides an ugly exception.

¥ sproclamation’ (27 Sept.1781), Decumentary HistorS.C. 175,237, *Thomas Sumiter Papers, 1734-1832'
(LG, Washingbon, MMC2064) 2:1458.
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loyalist riots.?® He also exereised his pardon power in individual cases, such .as pardoning
SOME pér:-plﬂ for violation of the state sedition law.” An objective of his administration was
't restore every encroachment on the [iberties of the people.

Rutledge appreciated the importance of publishing and disseminating newspapers and
infc.nrma,ﬁon, during the war. The beleaguered state govermment went to some effort to set up
a press™” that was 'of great use in printing proclamations, comimissions, & hand bills,' and
Rutledge asked the state's delegates in Congress to help procure smaller type so that a news-
paper conld be produced, 'which wd. be of great service.”™ Fourteen years latex, he found
himself defended as well as attacked in the press over his speech on the Jay Treaty of 1795,

Rutledge's appreciation f(:_:r civil rghts had grown over two and a half decades, from sat-
Iisfax:tic-n with the rights of British citizens to assertions of broader rights, and from contribut-
iné to John Wilkes' defense apainst seditious libel to becoming an editor himself while aveid-
ing interference with press and speech. His evident opposition to the Sedition Act, and his

brother's express opposition, are discussed in Chapter 7.C.

C  Justice William Cushing.

William Cushing entered government by birth--his father and grandfather served on the gov-
ernor's council and on Massachusetts' highest court--but entered the major coniroversies of
the time by stumbling repeatedly into them: independence, slavery, Shays' Rebellion, and

freedom of press. ™

0% Mathaniel Pendleton to Nathanasl Greene (10 July 1784), Greene Papers 13:349, 350; JTohn Lewis Gervais to
Henry Lawens {15 Apr.1784), Lawrens Papers 16429, 430-31; John Lewis Gervais to Henry Laurens (12
Feb 1784y, ibid 16:387, 391.

M Pyrepton's Memoirs 2:386,
22 Tohn Rutledge to Gen Francis Marion (10 Oct. 1781), Documentary History-S.C. 185, 186,

22 ohn Rutledge to Francis Marion (13 Aug 1781}, William G Simms (ed), *A Skeich of the Life and Public
Services of John Rutledge of South Caroling' (1847) 6 American Review 277, 281

M John Rutledpe to Delegates {ca Nov.1781), Butledee Letfers 18:162-63; Joho Rutledge to Nn {22 Nov.1781),
ibicd 163,166,

W8 e generalfy John D Cushing, ‘A Revolutionary Conservative: The Public Life of Willisam Cushing, 1732-
1810° {PhD thesis, Clark University 1959); Arthur P Rugg, ‘William Cughing’ {15207 30 Yale Law Journal [25;
SO 213 SAestices 1357,
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The only thesis written on Cushing (the closest thing to a full-length biograplty)} devotes
only seven pages to his Supreme Court role and only one sentence in a footnote to his view
on the Alien and Sedition Acts.®™ Yet his view on those Acts warrants more than a footnote
(Chapter 6.F), and contrasts sharply with his prior wrestling over the state declaration of
rights on press freedom.

1 Freedom of Press and Limitation of Sedifious Libe] under the Massachusetts
Declaration of Righis

Cushing, toward the end of his service as chief judge of Massachusetts' highest court in
1789, confronted two cases that involved prosecufions of the press for seditious libels.2®? The
Massachusetts Declaration of Rights of 1780 protected freedom of the press broadly, saying
'[{]he liberty of the press is essential to the secunity of freedom in a state[;] it ought not, there-
fore, to be restricted in this commonwealth.”™ Cushing pondered the implications of that
provision and of the state constitution for the crime of seditious libel, His deliberation did
not involve the First Amendment, which was not approved by Congress until later in 1789
and was not rafified by the requisite number of states uniil two years after; but the federal and
state freedom of press provisions are similar in their breadth and unqualified language.

Cushing wrote a seven page letter to his old colleague,”™ John Adams, who drafted that

11

2 (before rewording in the state convention™ '), outlining his cwn

Massachusetts provision

thinking and inviting Adams' thoughis, in February 1789.21% Adams' works are not yet pub-

WS rrid 334,

M7 press-Mass, 142 nl, The cases arose ont of publications in 1786, but never reached trial because the publizh-
ers were pardoned. I

M8 Mass. Declaration of Rights art. XV, Federal-State Conttitutions 3:1888, 1892,

% Eyom years of cases together. B, William Cushing o John Adams (20 May 1776), ddamy Papers 4:199;
Willigm Cushing to John Adams (14 Jan. 1777), ibidf 3:71.

UL Empire 82; Federadizm 532; Press-Mass. 133.
M gdams Papers 8:279, 37%; Journal of Convention-Mass. 41,

12 Gilliam Cushing to John Adams (18 Fob.178%), 'Microfilms of the Adams Papers’ (MHS, Boston, reel 372).
After writing this, T discovered brief summaries in Jolm [} Coshing, ‘A Revolutionary Congervative: The Poblic
Life of William Cushing, 1732-1810° {PhD thesis, Clark University 1959) 232-37, Lewy 198-201, Prinfers §7-
68, 88-80, and Repressive Jurisprudence 67-63, and a very brief reference in DFASC 3:314 nl8.
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lished for that year.?”>  The John Adams whe Cushing consulted was not the embattled
Adams who signed the Sedition Act nearly ten years later, but the pDSt-I‘ﬁVD].uti;DI]ﬂl'}f Adams
who said ten years earlier, after framing that state declaration of rights, T think there ought to
be an article in the declaration of rights of every state, securing freedom of speech, impartial-
ity, and independence at the bar. There is nothing on which the rights of every member of
society more depend. . .. ™" It was the Adams whe had condemned British threats of prose-
cuting "slander and sedition' and had warned that 'the jaws of power are always stretched
out. . . to destroy the freedom of thinking, speaking, and writing*” It was the Adams who
had proclaimed, 'A free press maintains the majesty of the people.”™
The Massachusetts chief justice construed ﬁeadumﬁf the press to be quite broad, provid-
ing "a liberty to treat all subjects and characters freely’ so long as it was damé truthfully:
But when the article says--"The liberty of the press is essential fo the security of
freedom,” and, "it cught not to be restrained" does it not comprehend a liberty to
treat all subjects and characters freely within the bounds of truth?

" Without this Liberty of the press, could we have supported our liberties
against British Administration? Or could our revelution have taken place? Pretty
certain, it could not at the tfime it did. Under a sense and impression. of this sort [
conceive this article was adopted. ... "7

His focus was on the targets of the common law of seditious libel--"all subjects’ Including
eriticism of government, and all 'characters’ including criticism of officials.

Cushing criticized English common law that treated true statements as potentially seditious
libels, and that even treated true statements as more libelous than false ones. He asked 'whether

it is consistent with thig article’ to punish a publication supported by fruth 'that may arraign the

conduct of persons in office’?™’® Cushing noted that English law, while requiring a civil action

213 1t can alzo be found, paginated differently as the retained copy, in Cusking Papers (MHS, Boston, Box 1).
M John Adams to Benjamin Rush (4 Nov.1779), Aduwms Works 9:307,

215 Tohn Adams, 'A Dissertation on the Canon and Feudal Law' (1765), Adams Works 3:445, 457; Adams Papers
1:103, 121.

216 Presimifass. 14344,
27 William Cushing to Johm Adams 3, 5 (18 Feb.1789); Cushing Papers 8, 11.
21 fhpd 1: Cushing Peapers 1-2.
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for libel to show the publication was 'false as well as scandalous,’ treated truth or falsity as
immaterial’ in a criminal ind.ichnént for libel, and in some cases treated a tiue charpe as a
greater provocation than a false charge.”” He found it incongruous 'that 4 man ought to be
punished ﬁmre for declaring truth than for telling lie_s.'m However incongruous, English law
did not permit truth to be pled as a defense in a criminal indictment, only in a civil action.™"
Cushing next addressed whether English law on criminal libels was applicable in Massa-
chusetts. The state constitution, like many others, adopted colonial law and English common
law unless repealed by the legislature or "repugnant to the rights and liberties contained in this
constitution.”* The case was one of first impression, so far as Cushing knew, so there was
no precedent to bind him.** His belief was that the declaration of rights’ wording of freedom
of press was 'very general and unlimited,' though, sotne "guard or limitation' should be placed
on the press rather than making the provision absolute.”** Cushing saggested two limitations:
that private libel actions should be allowed o the press was 'restrainable from injuring char-
acters' of people, and that criminal libel actions might be allowed so the press was "restrained
from injuring the public or individuals, by propagating falsfe]hoods,’ so long as the latter
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cause of action departed from English law by being limited to false statements.”™™ He recog-

nized that the same rules would apply to spesch as to press.m
Cushing concluded that Massachusetts' freedom of the press overode the English law of

libel in at least three aspects. As mentioned, the first was that only false statements could be

libelous, so truth may be pled as a defense. But he went beyond this Zenger amelioration.

He also found jettisoned the Blackstone-Mansfield definition of fieedom of press as

N2 fhid 1; Cushing Papers 2-3 {citing Blackstone and Coke).

20 fhid 2; Cushing Papers 3.

B ibid 2, Cushing Papers 5-6.

2 Mass. Const. ch. VI, art.6, Federal-State Constitutiony 3:1888, 1910.

2 William Cushing to John Adams (18 Feb.1789) 3, Cushing Papers 7.

M ihid 3; Cushing Papers 7.

M jbid 3; Cushing Papers B.

228 jbid 3; Cushing Papers & ("by word, wiiting or printing), at least as to criminal libel,
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merely freedom from prior restraint, noting that a subsequent punishment could as effectively
destroy the freedom, and must be equally prohibited by the declaration of righis:

Judge Black. says, (4 vol. p.151) the liberty of the press consists—"in laying no pre-
vious restrainf upon publications,” and not in freedom from censure for criminal
matter when published. Wherein he refers to & public licenser or inspector of the
press. That is, ne doubt, the liberty of the press as allowed by the law of England.

But the words of our article, understood according to plain English and com-
moen sense--make no such distinction, and must exclude subsequent restrants-—as
much as previous restraints. In other words, if all men are restrained, by the fear of
jails, sconrges and loss of ears, from examining the conduct of persons in admini-
stration, ard, where their conduct is illegal, tyrannical and tending to overthrow the
constitution and infroduce slavery, are so restiained from declaring it to the public;
that will be as effectoal a restraint, as any previous restraint whatever.””’

This was the part of Cushing's analysis fhat most overturned the English common law of sedi-
tious libel. If the Blackstone-Mansfield definition was wrong that liberty of press meant only
freedom from prior restraint, @ meaningless freedom in a Jand without licensors, then liberty of
press prohibited subsequent restraints, 4 far-reaching freedom against real-world regulation.

And he repudiated the rule that freedom of press did not include eriticism of governmennt,
finding it potentially the most impertant type of expression, so long as it was truthful,

The propagating literature and knowledge by printing or otherwise, tends to illumi-
nate men["]s minds and to establish them in principles of liberty, But it cannot be
denied also--that a free scanning the conduct of adminisiration, and shewing the ten-
dency of if, and, where truth will warrant, making it manifest, that it is subversive of
all law, liberty and the constitution, it cannot be denied, 1 think, that thiy liberty
tends "éo the security of freedom in a state"™; even more directly and essentially, than
the liberty of printing upon [iterary and speculative subjects in general. ... This lib-
erty of publishing truth can never effectually injure a good government, or honest
administration; but it may save a state and prevent the necessity of a revolution, as
well as bring one about, when it is necessary. .. .

But the liberty of the press, when it had tiuth for its basis, who can stand before
it? Besides it may facilitate a legal prosecution that is well-founded, which might
not otherwise have been dared to be attempted. When the press is made the vehicle
of fals[elhood and scandal, let the authors be punished with becoming rigour. But
why need any honest man be afraid of truth? The guilty only fear it--and 1 cannot
but be inclined to think with Gordon (in his letter upon libels wol3 no.28 of Cato's
Letters) that truth sacredly adhered to, in all cases without exception, can never upon
the whole prejudice, right religion, equal government, or a government founded
upon proper bal[Jances and checks, or the happiness of society in any respect; but
mst promote thent all.

Suppressing this liberty I sm speaking for by penal laws; will it not carry

T thid 4; Cushing Papers 5-10.
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greater danger to freedom, than it will do good to governments? The weight of gov-
ernment is sufficient fo prevent any very dangercus consequences occasioned by
provocations tesulting from charges founded in fruth, whether such charges are
made in a legal cause, or otherwise. . .. 228
In this, Cushing acknowledged a major rationale: freedom to criticize government as a fon-
damental means to protect Lberty and to arrest tyranny, and as a check on bad government
and officials. He reversed the seditious libel concern over a bad tendency, when he found
that 'this liberty tends to the security of freedom.” He cited Cato by book and page. He ech-
oed the words of Areopagitica about truth vanguishing error, and turned the burden of proof
on those who would hide from truth. And he applied the same rule to the English rule of
blasphemonus libel, finding that 'truth . . . can never upon the whole prejudice, right religion.’
Cushing has been criticized for pedestrian judicial analysis elsewhere, more because sev-
eral of his earlier Suprems Court opinions were brief and to the peint than because they were
undiscerning, and probably because his abilities declined to leave him superannuated & con-
temptible’ in his Later yaars.m The Adams letter is an example of the opposite, addressing a
question that few people were raising, following instead of avoiding the broad language of
the protection of press and speech, and nicely stating a rafionale for the clear meaning of that
broad language. John Adams aptly noted, a half year later and apparently in reference to this
and anaother letter, that Cushing's letters 'contain profound and careful enquiries.”™"
Adams replied to the letter, not disagreeing with any part of the analysis, but focusing on
Cushing's points of departure from English law. Adams was 'very clear’ that the state consti-

tution required a right to present the defense of truth in a criminal case, where if tryth were

shown, 'they would readily acquit” He agreed that publishing information about govern-

8 I 46, Cushing Papers 10-14, The last quoted sentence respends to the objection, ibid 5, 'that a public
prosecution is the regular course--in case of mal[]feasance,’ rather than public eriticism.

2 Teremiah Smith to Williarn Plumasr {24 Feb.1795), DESC 1:753.
M Tohn Adams to William Cushing (8 Sept.1789), DHRC 17:1485,

1 Jphn Adams to Willlam Cushing (7 Mar 1789) at 2, Cushing Papers (MHS, Boston, Box 1). Adams did
question whether a civil action could be brought for publishing scandalous though frue information maliciously,
withaot just cause for publishing it,' which today would amount to invasion of privacy. fbid 1.
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ment officials was particularly important in a government 'by the people,’ because 'hqw ars
their characters and eonduct to be known to their constituents but by the press? If the press is
to be stopped, and the people kept in ignorance, we had much better have the first magistrate
and senators hereditary. | Adums in 1789 still believed in the expansive protection of the
press that his draft Massachusetts provision had given, along with equally expansive protec-
tion of speech™ that he had said every state's declaration of rights should secure, ™
Cushing soon had g chance to address these issues publicly, in a grand jury charge in the
aftermath of Shays' Rebellion in his home state. He addressed what he viewed as dangerous-—-
defamation of character--and does not appear to have warned of seditious libel, unless the
reference to licentiousness of the press pointed in that direction:
Chief Justice Cushing gave a most excellent charge to the jury. Among other things,
his Honour took notice of the evil tendency of libels: He pointed out, in a very clear
and concise manner, the distinction between the liberty and licentiousness of the
press--the difference between a citizen's publishing his sentiments on publick meas-
ures with. 4 spirit becoming a freeman, and his stabbing and wounding private and
publick characters, and robbing them of their good name. ***
Though a newspaper summary may lose much of Cushing's actual chaige, a spectator's diary
similarly described it. >
2 Freedom of Press in Drafting the Massachusetts Declaration of Righis
Cushing was quite familiar with the Massachusetts Declaration of Rights, because he had
been a delegate to the convention to prepare it and the state constitution, in 1779-1780, and

had been one of the thirty members of its drafiing committee.™” The legislature's prior at-

tempt at a new constitution in 1778 had been rebuffed, primarily because a special conven-

2 Ihid.
% ddams Papers 8:236, 240, gecord Press-Mass. 133
* fohn Adams to Benjamin Rush (4 Nov.1779), Adams Papers 8:279.

8 Worcester, April 237 Sofem Merenry (Salem, 28 Apr.1789) 3; "Worcester, April 23' Independent Chronicle
{Poston, 30 Apr. 1789 3.

A% William Bentley, Diary of Willian: Bentley (Bssex nstitate, Salem 1905-14) 1:122,

T Fournal of Comvention-Aaes. 15, 30.
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tion was not elected and a declaration of rights was not included.™® The convention in 1779
began with drafts prepared by John Adams.™ The drafting committee adopted his declara-
tion of rights without significant change,* evidently unanimousty.*”

The committee's provision for the press was slightly reworded by a commitice of three,

and was then adopted without apparent disagreement,”* with expansive language:

XVI. The liberty of the press is essential fo the security of freedom In a state[;] it
ought not, therefore, to be resiricted in this gommonwealth,>*

Cushing's and the full commitiee's role was limited, buf there was no indicafion of dissent on
his part.** Similarly, his exchange with Adams ten years later did not give any hint of dis-
agreement with the provision; instead Cushing embraced it and read it broadly in 1789.
Cushing also aitended the Massachusetts rafification convention of 1788, serving as its
vice president™  He wrote his thoughts on a federal bill of rights in a prepared speech, ™
though he did not actually deliver it because he was the acting presiding officer and sought to
remain neutral on disputed issues.”*’ His speech embraced the usual federalist rationale that 3

hill of rights was not necessary because the new federal gpovernment had only enumerated pow-

B8 See thid 255, 264, accord Press-Mass. 132.

8 Iohn Adams to Edonnd Gengt (29 Feb.1780), Adams Papers 8:378, 37%; 'Report of a Constitation,' ibid
#:236; Editorial Mote,' 1hid 8:230-31.

2 John Adams to Elbridee Gerry (4 Nov.1779), ibid §:276; "Bditorial Note,' fbid 8:230-31.

M Journaf of Comvention-Muass, 35,

22 jBid 41; see Caleb Strong to Nn. (31 May [319), William V Wells, Life and Public Services of Sarmwel Ad-
ams {Little, Brown, Boston 18653 3:28 (almost unanimous vote”). Adamsg’ protection for speech was deleted by
the three, without explanation or debate. Press-Afase. 134,

¥ Declaration of Rights artxvi ibid 226; Federal-State Constitutionsy 3:1802; of Adams draft art.xvii, Adams
Pepers 8240,

% He was aligned with Adams, and one of 'the principal members of the convention' Caleb Strong to Wn. (31
May 1819), Willism V Wells, The Life and Public Services of Samue! Adwms (Litile, Brown, Boston 1865)
3:84n.

M5 Eftiots Debarer 272, He woted for ratification, DERC 6:1466,1483, See Charles Wanen, "Blbridee
Germry. . . and the Ratification of the Federal Constitution in Massachuzetts' (1932) 64 Proceedings of Massachu-
setts Historical Society 143,

M6 william O Brien, ‘Justice Cushing's Undelivered Speech on the Federal Constitution” (19583 15 William
and day CQroarterly 74, 80; ibid 77 DHRC 6:1428 (ca 4 Feb 1788},

*7 fhid:. Convention ta William Cushing (7 Feb.1788), Cushing Papers.
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ers and not unlimited powers that could touch upon the rights at issue2® However, he added
that he "'would not object to any' amendments amounfing to a bill of rights.** Cushing also sat
on the 'Committ=e of Twenty-Five' to consider proposed amendments, and signed ifs re:p@rt.m
Its 'recommendatory amendments,’ like smendments from many of the states, addressed struc-
tural issues and other rights, though they did not include freedoms of press or speech. ™ In
view of Cushing's 1789 letter, he clearly had no objection to such rights themselves, but only
the general federalist ohjection to the superfluity of a federal bill of rights.

3 Freedoms of Speech and Press and Seditious Libel under the Federal Constitu-
fiom

Cushing's approach to the state Declaration of Rights and to the First Amendment, once ap-
proved, should have been similar. Each provided a very broad protection of freedom of press,
and each lacked any limiting language or any hint of embodying common law restrictions.

- In 1794 Cushing continued to express an expansive view of fieedoms of speech and
press in his grand jury charge, despite the recent Whiskey Rebellion:
... In this enlightened ag[g], we may well suppose a free governiment best adapted
to maintain liberty, security and general happiness. Such governments we now en-
jov. As to religious liberty and the rights of conscience, it is difficult to say how
they could be enjoyed in greater latitude. The same, [ presume, may be said of civil
rights[.] Particularly, due allowance is made for liberty of speech, liberty of the
press; and a decent freedom in examining and canvassing all public measures; with
the reasonable restrictions of not mjuring private characlers, or not actually attempt-
ing to stir up sedition, or forcible opposition to guvﬁnunent.ﬁz
He reiterated the freedom to examine public measures, evidently defining 'decent' as truthfully,
and limited his only reference fo sedifion to “actually attempting to stir up sedition.’ He further

imiplied a nartow reach for 'sedition’ by pairing it with ‘forcible opposition to government.

M ihid §2-83; gccord Landholder [Oliver Ellsworth], 'Landholder VI (10 Dec. 1787), DHRC 1:478, 489, Elioty
Debates 4:167 (Iredell); James Wilson, 'State House Yard Speech' (6 Oct.1787), DARC 13:339, 340; James
Wadizon to Edrnmd Randolph (10 Apr 1788), Madison Papers 11:18, 19; James Madison to Thomas Jefferson
{10 Aug.1788), ibvd 11:226, 226

% 1134 90-91. He wrabe, then deleted, that "a number of those [amendments] proposed by your Excellency are
proper.' fBid &1 n49.

B DERC 6:1412, 1414, 1415 09 (4 Feb 1758).
L thid 16:64, 6:1415 0.
232 yiliam Cushing's Charge (ULS.Cit.CLR.I. 7 Nov.1794), DHSC 2:491, 492,
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The grand jury charge of 1794 also praised the goals of the American Revolution and

'the rights of man.' a topic raising Federalist suspicions though bringing Republican cheers:
The great end of government, you know, is peace and protection; peace with na-
tions, protection against foreign force:-peace and order within; protection of indi-
viduals, of all classes of men, whether poor or rich, in the undisturbed emjoyment of
their just rights, and which are comprehended under a few, but important words--
security of person and property, ot, if you please, righty of man. Hence government
involves in it a sacred regard te the principles of justice, and to all moral obligations.

Wre people are not permitted to enjoy these blessings, yecurity of person and
property, nnmolested, there is tyranny, whether it arises from monarchy, aristocracy,
or a mob. Where all men are equally and promptly protected in the free exercise of
these rights, there is liberty and equality;--liberty to do whatever just laws made by a
free representative allow; equality, that is, as to right of protection respecting the
great objects of life, liberty and property, when not forfeited to the state by criminal
conduct; respecting property . . . 2%

Though he summarized the 'great objects' as 'life, liberty and property,' Cushing's passion ap-
pears to have been the rights of property, judging by his initial summary of the rights of man
as 'security of person and property,' and his extended discussion of property afier the quoted
language.™ Unlike 1789, he did not describe the rights of 'life, liberty and property' in the
terminology of inalienable rights or natural law, but in terms of grants of rights, defining lib-
erty' as being able 'to do whatever just laws made by a free representative allow.

Four years later, Cushing restated his understanding of freedom of press and seditious
libel, in response to some newspapers' objection to the Sedition Act, in his grand jury charge
for cireuit courts in the latter half of 1798.%* As addressed in Chapter 6, much of what Cush-
ing gave in 1789, Cushing took away in 1798, by strongly implying that Republican expres-
siom feil in the category of 'scandalous and malicious falsehoods! He changed from a com-

paratively unlimited reading of the expansive constitutional protection for the press to an al-

most limitless reading of an unstated seditious libel limit on that freedom.

B B 2:491-92.
S Thigf 2:492,
S5 william Cushing's Charge (U.S.Cir.Ct.Va. 23 Nov.1798), DHSC 3:305, 314,
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4  Alarm about Shays' Rebellion and Seditious Libel

Cushing, badly shaken by Shays' Rebellion,** had reacted by enlarging the reach of sedi-
fious libel, and his 1798 retrogression may have been a similar response, as he was alarmed by
foreipn and domestic dangers in the Quasi-War. In Shays' Rebellion, rebels sought to prohibit
the enforcement and collection of debts in Massachusetts, in 1786 during a difficult economic
lznﬁria::dfﬂ and their focus became preventing the courts from meeting and operating. Cushing,
the state's chief justice, encountered the rebels as the justices traveled around their circuit in
August through November of 1786. The supreme judicial court was prevented by insurgents
from sitting at Nerthampion in Angust, as they had taken over the courthouse; it was barred by
bayonets from entering the co.urthause at Worcester, though courageously the 'chief justice re-
monstrated with the rioters’; it met in Springfield enly because froops took the courthouse be-
fore the insurrectionists amived; it could not meet in Berkshire becanse insurrectionists were
marching through towr:>*® it only sat in Taunton and Cambridge because the militia supported
the court with superior mumbers.*™ Not backing down, Cushing pave a grand jury charge at
Salem in November that warned that it was high freason 'to stop the courts of law.’ and referred
to the insnrgents at Worchester who 'thrust bayonets at the breast of judges. . . --courts of jus-
tice stopped with force of arms.®® The rebellion was widely viewed as a crisis of government

'hordering on a civil war,?® which was why it was widely cited as reason for a new federal

236 The earliest conternporary history was Georpe R Miot, History of the Insurrectfon i Massachusetts in the
Yerr MDCCLEXYXFY (Isaiah Thomas, Worcester 1788); accord Leonard L Richards, Shayr” Rebellion (UPP,
Philadelphia 2002); David P Szatmeary, Skays’ Rebetfion (UMP, Amherst 1980).

¥ B, 'Address' (Dec.1786), ibid 83, Isaac Backus, An Address 1o the Inhabitants of New-England, Concern-
ing the Present Bloody Controversy Therein {5 Hall, Boston 1787); Christopher Babbit, 'To Hiz Excellency
Tohm Hancock, Esquire, Governor* (np, Boston 1787).

2 (eorge R Minot, History of the iswrection in Massaciusetis in the Year MDCCEXXXPT (Isaiah Thomas,
Worcester 178%) 38-39, 3940, 47-49; gccord Elbridge Gerry to Rufus King (25 Dec. 1786}, King Correspon-
darca 1: 198 {Worcester).

25 Ihid 59-60; James Warren. to John Adams (22 Oct.1786), Worthington € Ford (ed), Warren-ddams Letters
(MHS, Boston 1923) 2:278, 280 (Taonton); Elbridge Gerry to Rufus King (29 Nov.1756), King Correspon-
desice 1:197 (Cambridge).

2% Substance of the Charge Delivered ar Salem, dmerfean Herald (Boston 27 Nov. 1786) 4.

2 Yames ‘Warren to John Adams (22 Oct [786), Worthington C Ford (2d), Worrei-ddams Letfers (MHS, Bos-
ton 19257 2:278,
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constitution.

The rebellion collapsed in the face of superior numbers of Massachasetts troops and mi-
litia, and of indemnity offered by Gov. James Bowdoin on a case-by-case basis determined
by a commission and with disqualifications from some activities. ™
Trying the leading rebels dominated the supreme judicial court's circnits in 1787, while the
legislature and governor granted pardons without restrictions for lower ranking participants.m
Cushing sentenced at least fourteen. rebels to be hanged for high treason, and ten to jail for
other offenses, beginning in March of that year.?®* Ten of those received reprieves from the
death penalty from the commission, followed by the governor's pardons, and the other four
were later pardoned as wa.ﬁ;:ll.z’ﬁ:E Cushing was also described as sentencing to jail ’larga-numbefs
convicted of seditions words and practices' and other offenses, if a contemporaneous account is
accurate.”® Though his surviving grand jury charge did not use the word "sedition.' it did con-
demn 'bold inflammatory misrepresentations, and falsehoods,' along with freason by force of
arms.”s’ During the second circuit, Cushing senfenced at least four more insurrectionists to be
hanged for freason, and others 1o jail for other acts, in October 1787, and that time some of

them were haneed.”® By 1798 Federalist alarm was even greater, and Cushing's partial and

{epid change of position on freedom of press and seditions libel may have been part of it.

¥ Justice James Wilson.

James Wilson was one of America's political theorists who blazed original paths, one of only

2 Fames Bowdoin, 'Commonwealth of Massachusetts, By His Excellency James Bowdoin' (Adams & Nourse,
Bostan 12 Jan 1787); 'Commonwealth of Massachosetts, In the Year of Our Lord, Cne Theusand Seven Hun-
dred and Eighty-Seven, An Act {Adams & Nourse, Boston 16 Feb.1787); aocord Rufus King to John Adams
{10 Feb 1787, King Correspondence 1:211,

2% Tohn Hancock, 'Commonwealih of Massachusetts, By His Bxcellency Johin Hancock' {Adams & Nouorse,
Postan 15 June 1787); accord James Sullivan to Rufiiz King (14 June 1787), King Correspondence 12222, 273,

M George R Minat, History of the Insurrection in Massachusetts in the Year MDCCLXXXVY (Isziah Thomas,
Waorcester 1788) 171-73.

5 fhid 172, 187, 188.
M fhid 172,
¥ yCharge to the Middlesex Grand-Yury® dmerfoan Herald (Boston 28 May 1787) 2.
% | eonard L Richards, Sheys' Rebelifon (UPE, Philadelphia 2002) 41,
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six signers of both the Declaration of Independence and the Constitution, a leader at the Con-
stitytional Convention, and America’s third law professor.”® He also stood out among the
framers of the Constitution as the most thoroughgeing advocate of demﬂcracjr,m

Wilson's views of natural law and political theory have been widely studied, more than
any other justice of the first decade, but his views of speech and press have never been the
subject of study. The little that has been written generally confuses his earlier views with his
later views, Wilson's fully-evalved views appeared in his 1790-17%1 law lectures.

1 The Law Lectures and the Meaning of the First Amendment Freedoms of
Speech and Press

Wilson's law lectures began 4 year after congressional approval of the Bill of Rights in
September 1789, during the ratification process which ended December 17917 They were
viewed as sufficiently important that the audience for the first lecture included President
Washington, Vice President Adams, and a number of members of Cfc:nn‘lgr,r.re',ss..Hﬂ

Wilson deseribed a very broad First Amendment in the law lectures, without the qualifi-
cations that had appeared in his 1787 speeches (which are summarized below):

The citizen under a free govemment hag a right to think, to speak, to write, to print,

and to publish freely, but with decency and truth, concerning publick men, publick
bodies, and publick measures.”™

¥ See penerally Mark D Hall, The Pelitical and Legal Philosophy of James Wilson, 1742-1798 (UMoP, Co-
lumbia 1997) (best biography); Mark D Hall, “The Political and Legal Philosophy of Tames Wilkon (1742-
179%)* (PhD thesis, Trniversity of Virginia 1993); Charles Page Smith, James Wilron: Founding Father, 1742-
1708 (UNCP, Chapel Hill 1956); Charles Page Smith, ‘James Wilson, 1787-1798" {PhD} thesis, Harvard Univer-
gity 1951); Julivs Goshel, Book Review of ‘James Wilson, Founding Father” {1957) 105 University of Pennsyl-
vania Law Review 1027, 1030, 1032 (Smith biography incompetent, ‘meagerly footnoted,' 'smothered with so
much undocumented, mdeed palpably fanciful detail").

0 Farrand's Recordy 1:52 (direct election of senatars as well as representatives), 1:65 (direct election of presi-
dent), 1:127 (people’s ratification of Constitution), 1:17% (proportional representation of people in each state),
see Ralph A Rossum, “The Papular Pyramid and the Federal Republic: The Political Thought of James Wilson’
{PhD thesis, University of Chicago 19730,

M Tobias Lear to George Washington (24 Qet. 1790), Washington Papers-Presidential 6:573, 515 (beginning
December 1790), Some wers actually delivered, including at least the first 37 lectures (some of Justice Iredell's
notes rernain). My, Wilson's Lectures, fredeli-Johmsor Collection (Box 26, itemn 4}, Others were written but nof
tanght. The final sections were never wrillen. See James Wilson, Lectures on Law,' Wilsor Works 12447, 461
{listing additional topics not in published editions or manuscripts).

T Wilson Works 1:403; Stephen Decatir, Private Affairs of George Washington, from the Records and Ac-
counts of Tobiay Leor, Esguive, His Secretary (Houghton Mifflin, Beston 1923) 1285, see Edward P Cheyney,
History of the University of Pennsylvania, 1740-1940 (UPP, Philadelphia 1540) 159.

T thid 2:1046; see ibid 1:172, 20608, 2:952,
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He gave no limitation but 'decency and truth.! Shortly before in the lectures, he observed that
patriots 'disseminate knowledge'; depots 'extinguish i,

The critical question is what he meant by "decency and truth'--whether he referred to the
common law of seditious libel or to libel and slander of character. Wilson's reference was
clearly to defamation of private character, as two considerations show. First, he addressed

275 where he diseussed character as one of

the next lecture to 'the natural rights of individuals,
four natoral rights: ‘a natural right to his propetty, to his character, to liberty, and to safety’
(life).”™® That narural right to character allowed opinion, though '[o]pinfons, upon this as
upon every other subject, ought to be founded in fruth,' so that justice ‘requires, concerning
characters, accuracy and impartiality of opinion.™ This filled in Wilsen's meaning of 'de-
cency and truth.' He made that clear three pages later, when he stated that '[t]he subject of
reputation will again come under your view, when I freat concerning prosecutions for libels

and actions of slander: both of which suppose an unjustifiable aggression of character ™

With that, Wilson proceeded to discuss 'liberty and life,' the 'gifts of heaven ™

Further, just four lectures later he addressed libel law and rejected English common law
on libel of government as an "imwarnraited attempt made in the star chamber. . . to wrest the
law of libels to the purpose of ministers,' swannng that ‘the reasonings on this crime are inac-
curate.”™ By inaccurate reasnnling, he parﬁcularl*_;f meant Blackstone, whose Commentaries

stated that seditious fibel was a crime, and who Wilson reprehended en virtually the entire

Enplish law of libel. Thus, Wilson disagreed with Blackstone on whether libel of ministers is

T4 Ihid 2:907.

3 Ihid 2:1053.

T fhid 2:1062.

T fhid 2:1062,1063.
T8 fhid 2:1066.

T thid That discussion of [iberty, that ‘man is naturally free,” was in the prior chapter at 2:1043-46, and in the
intrroductory lectore, 1:432-33, .

O phid 2:1134-33.
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any different from libel of individuals, whether libel is a breach of the peace instead of an
injury to reputatioﬁ, whether there is any injury if a statement is true (whether truth is a de-
fense), whether there must be proof of actual injury instead of an assumed tendency to breach
the peace, and whether the determination if a libel Is 'a crime against the right of reputation’
must be by jury rather than judge.®® In effect, Wilson denied the crime of seditious libel, and
claimed to go back to earlier Enghish law,”® treating the only crime or civil offense as a false
stafement injuring reputation. Later lectures dealt with treason, and while he agreed that
sovernment may prosecute actual treason,’® he defined that to require warlike acts and to
require far more than just words 2%

Wilson omitted a crime of sedifious libel in his lengthy sections on criminal law,*™ just
as he omitted the concept from his section on libel actions and from his description of free-
doms of speech and press. His omission was intentional, as evident when comparison i1s
made to Blackstone and his framing of discussion of freedom of press around seditious libel.

Wilson was predisposed to disagree with Blackstone on seditious libel, becanse his law
lectures regularly departed from Blackstone on issues of individual rights and govermment,
just as his lengest Supreme Court decision did**® In those lectures, Wilson disagreed that
individuals surrender liberty to government for it to secure civil rights, that liberty derives
from government instead of from natoral law, that Farliament may 'do everything that is not
naturally impossible,' and that people must obey government when it violates their rights.”
Wilson cautioned that Blackstone defined law on 'dangerous’ principles, that he misstated the

first principles of government' and was not 'a zealous fifend of republicanism,’ that on public

80 fhid 2:1134-36.
2 Ihid 3:1133.

1 Fhid 3:1152, 1096.
M hid 2:1153-34.
% fhid 2:1085-1204.

W6 e criticized Rlackstone for saying the individuals of Enpland. . . sunendered the supreme power to the state
of government, and reserved nothing o theinselves . . .. * Chisholm v. Geargle, 2 U8, (2 Dall.) 415, 457-58
{17%3). 'As described by him, . ., the Brtish iz a despotic government.' fb7d at 462,

T wpriean Works 2:1054, 1056-57; 1:160-61, 151 accord 1:190-91; DHRC 2:348.
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law Blackstone must be 'consulted with a cautions prudence,' and that on common law Black-
stone was simply wrong that none applied to America™®  While Wilson frequently cited
Blackstone, he did so for summaries of complex doctiines, not on individual liberties and
citizen-state relations. He rejected Blackstone on seditious libel--and on freedom of press.

2 The Misunderstanding in Scholarly Writing of Wilson's Views of Freedoms of
Speech and Press

Twa things are remarkable about scholarly wiiting on Wilson and seditions libel, First,
references to his views on seditious libel almost always cite his pre-First Amendment state-
ments, while his post-First Amendment statements are gcneraﬂ}r unmentioned. For example,
Jenkins wrote that "Wilson apparently had no reservations about the constitutionality of federal
seditious libel prosecutions,' and that his ‘statements to the Pennsylvania convention [in 1787]
are among the clearest expressions of a pogsible intent of the framers to permit federal seditious
libel prosecutions.®® Second, the few references to Wilson's views on freedoms of press and
speech utterly misinterpret his post-First Amendment understanding, pinning on him a 'Black-

90 writh two exceptions twenty-five years ago. "

stonian view,

Maore broadly, scholarly writing on the initial justices has widely cited the statements of
some justices about freedoms of speech and press during the political crisis of the late 1790s,
while ignoring their statements cloger to the time of the First Amendment, as discussed in
Chapters 6-7. Thus, Cushing's support for the Sedition Act is widely cited, but his analysis in

1789 about the state's revolutionary constitution overriding the common law of seditious libel

is generally overlooked. Jay's, Rutledge's, and Johnson's, as well as Wilson's, support of

28 Ihict 1:473, 443, 444; 2:1049.

% David Jenkins, ‘The Sedition Act of 1798 and the Incorporation of Seditious Libel into First Amendment
Turisprudence’ (2001) 45 American Journal of Legal History 154, 168-69; e g, Origing S04-05 n285; Levy-
Liberty 28 & n30; Leonard W Levy, Legary of Suppression (BP-HUP, Cambridge [360) 201; and the otherwise
excellent Hamburger 746 1261,

™ Open Press 111,113; e.g, David Jenkins at 168-69; Hamburger 746 n261; Andrew Lenner, ‘4 Tale of Two

Constitutions: Nationalism in the Federalist Era® {1996) 44 American Journal of Legal History 72,77, Leonard
W Lewy, ‘The Legacy Reexamined’ {19853 37 Stantond Law Beview 767,787,

2L William T Mayton, “Seditious Libel and the Lost Guarantes of a Freedom of Expression’ (1984} 84 Colum-
biag Law Review 91,103, 113 nl22, 125 nl80; Normmin L Rosenberg, Frovecting the Best Man: an Interpretive
History of the Law of Libel (UNCP, Chapel Hill 1986) 46,
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freedom of press in the constitutional period are overlooked.

3 'Wilson's 1787 Speeches on Freedom of Press, and the Redundancy of a Bill of
Rights

Wilson addressed freedom of press in speeches in 1787, but those were not his final word
on the issue. They were superseded by his law lectures of 1790-91, as well as his draft of the
Pennsylvania Constitution in 1789-90. The speeches only reflect his evelving understanding
before two Pennsylvania evernits occurred and before the First Amendment was adopted.

After the federal Constitutional Convention in 1787, Wilson gave the first public speech
by a delegate in support of ratification,”™ a speech that was widely reprinted in newspapers
and pamphlets™ and equally widely read™ That 'State House Yard' speech in October
1787 discussed freedom of the press in the context of the uswal pro-constitutional argument
why a bill of rights was unnecessary, two years before the Bill of Rights was drafted and four
yeuts before it was ratified. Wilson asserted that 'the leading dfi]scrimination between the
state constitutions, and the constitution of the TUnited States,” was that state constitutions 'in-
vested their representatives with every right and authority which they did not in explicit terms
reserve, while the federal Constitution gave powers only 'from the positive grant.' Thus, 'n
the former case every thing which is not reserved is given, but in the latter the reverse of the
proposition prevails, and every thing which is not given, is reserved. ™

That was Wilson's basis for stating that a bill of rights was unnecessary, and that the 'sacred
palladivm of national freedom' of the press was fully protected from the federal government:

This distinction being recognized, will furnish an answer to those who think the

omission of a bill of rights, a defect in the proposed constitution: for it would have
been superfluous and absurd to have stipulated with a foederal body of our own

2 James Wilson, "State House Yard Speech’ {6 Oct.1787), DERC 13:338, 340; see idf 15:337; Wilson Works
1:171.

M1 pERC 13337 James Tredell, 'Answers to Mr, Mason's Objections to the New Constitution' (Feb. 1788},
DHRC 16:163, 168, Washington was sufficiently impressed that he asked to have Wilsor's spsech published,
and quoted it. George Washington to David Stuat (17 Oct.1787), Washingtorn Papers-Confederation 5379,
George Washington to Lafayette (28 Apr.1788), ibid 6:242, 244

284 E iz, James Madison to Thomas Jefferson (17 Ot 1788), Medivon Papery 11:295, 297; Thomas Jefferson to
James Madizon (20 Dec 1787, ibid 100335, 336,

W RERC 13339 Wilsorn Works 1:171-72.
19%




creation, that we should enjoy those privileges, of which we are not divested either
by the intention ot the act, that has brought that body into existence. For instance,
the liberty of the press, which has been a copious source of declamation and opposi-
tion, what controul can proceed from the foederal government to shackle or destroy
that sacred palladium of national freedom? If indeed, a power similar to that which
has been granted for the repulation of commerce, had been granted to regulate liter-
ary publications, it would have been as necessary to stipulate that the liberty of the
press should be preserved inviolate, as that the impost should be general in its opera-
tion. ...Rut this could not be an object with the convention, for it nust naturally
depend upon a future compact, to which the citizens immediately interested will,
and ought to be parties; and there is no reason to suspect that so popular a privilege
will in that case be neglected. In truth then, the proposed system possesses no influ-
ence whatever upon the press, and it would have been merely nugatory to have in-
troduced a formal declaration upon the subject--nay, that very declaration might
have been construed to *1111t11::l:g»r that some degree of power was given, since we under-
took to define ifs extent.™

His reference to what 'could not be an object with the convention' referred to a power 1o regu-
late literary publications and a needed protection from that power for liberty of the press.
Thus, the federal govermment was simply not empowered to legislate in regard to the press--
"the proposed system possesses no influence whatever upon the press' This speech did not
affirm any state power to forbid seditious libel, but the next did, though not a federaf power.

That 'sacred palladium' of freedom of the press, though free from federal control, was not
safe from states retaining the commoen law of seditious libel, as Wilson said two months later,
at least in his views as of 1787.

In the Pennsylvania ratification convention in late 1787, where Wilson was the leader
of forces favoring the federal Constitution,” he gave another speech which also addressed
freedom of the press. He reiterated that the federal Constitution gave 'no power whatsoever
concerning [the press],' but said some states’ provisions for freedom of press were limited by

common law restrictions on libel including seditious libel:

... on the subject of the press, I beg leave to make an observation. It is very true,
sir, that this Constitufion says nothing with regard to that subject, nor was i neces-

BE hid 13:340: Wilson Works 1:172,

7 1t met 20 Nov. 1789 - 11 Dec.1789, Elfior's Debates 2:415, simultaneously with the Pennsylvania convention
to amend the stats constimtion, wiich attained a quorum oo 2 Nov, 1789, Wilsor Widtings 1:5393,

% John § Littell (ed), Memoirs of His Gwn Time, by Alexander Graydon (rev ed Lindsay & Blakiston, Phila-
delphia 184€) 344, 352; see DHRC 13:337,
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sary, becanse it will be found that there is given to the general govermment no power
whatsoever concerning it; and no law, in pursuance of the Constitution, can possibly
be enacted to destroy that liberty.

... It has been asked, If a law should be made to punish libels, and the judges
should procesd under that law, what chance would the printer have of an acquittal?
And it has been said he would drop into a den of devouring monsters!

1 presume it was not in the view of the honorable gentleman to say there is no
such thing as a libel, or that the writers of such ought not to be punished. The idea
of the liberty of the press is not carried so far as this in any country. What is meant
by the liberty of the press is, that there should be no antecedent restraint upon it; but
that every author is responsible when he aitacks the secinity or welfare of the gov-
ermment, or the safety, character, and property of the individual **

Wilson was not addressing the meaning of the First Amendment, because the Biil of Rights
had not been drafted and would not be until mid-1789. Nor was he addressing federal gov-
ernment powers when he diseussed libels, becanse he had just said that no law, in pursuance
of the Constitution, can possibly be enacted to destroy that liberty.™™ That is made clear by
his very next prepared speech, three days later, when he said he would not further address
freedom of press "until it is shown that Congress have any power whatsoever to interfere with
it, by licensing it, or declaring what shall be a libel.”®" Yet this is the passage generally cited
as Wilson's view of the meaning of the First Amendment and as his lifelong acceptance of the
Blackstone-Mansfield approach.

This 1787 viewpeint about state libel laws was indeed different from the ome Wilson
later expressed in his law lectures in 1790-51--and in his draft Pennsylvania constitufion in
1789. The 1787 viewpoint contradicts the later viewpoints. Wilson's views simply changed
after his second 1787 speech, both as part of his continuing evolution, and in response to in-

tervening events—-Clongress' approval of the First Amendment in September 1789, and its

ratification throngh December 1751, his further thought in his Pennsylvania provision for the

** Eitior's Debatas 2:443, 449-30 (1 Dec.1787); Wilson Works 1:201, 206-07.

% and in the next paragraph, he asked 'even if it [the faderal government had the power to make laws on this
subject,’ whether the person would be in & worse position, with the federal right of jury trial, 'than he is at pre-
sent under the state government? fbid 2:450; Wilson Works 1:207. He ohviously spoke hypothetically. Origing
504; Palmear 281 n152.

B NERC 2482 (4 Dee.1787), which is punctuated differently than Elfior's Debates 2:453, 468; Wilson Works
1:210, 225-26. He may have been describing cumrent practice instead of his own views. Priwery 69 Irving
Brant, The Bill of Rights: Its Ortegin ard Meaning (Bobbs-Merrill, Indianapolis 1965) 225,
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press in November 1789, and a landmark Penngylvania case and an influential essay. Wil-
son's view of freedoms of speech and press in his law lectures changed and superseded his
eatlier view in 1787, just ag his vote and his signatre on the Declaration of Independence
superseded his earlier reticence about independence.

4  Wilson's 1789 Penmsylvania Declaration of Rights and Freedoms of Press and
Speech

That evolution after the 1787 speeches can be seen In Wilson's 1789 draft of the
Pennsylvania Declaration of Rights, where his position diverged greatly from the second
1787 speech and was well on the way to his 1790-1791 law lectures.

Wilson is generally credited with drafting the Pemnsylvania Constitufion of 1790,
which replaced the Constitution of 1776 and included the new Pennsylvania Declaration of
Rights.*” He led the delepates secking complete amendment ™ and worked out a ceasefire
with the leader of opposing delegates,™” so that Wilson could begin the convention with three
successful motions to alter the Jegislative, executive, and judicial sections of the 1776 consti-
tution.”® He dominated the convention, making and seconding more motions than ényune,
and being listed first in all vote tallies.*™ He chaired the resalting commiftes 'to revise the
instrm.1;1&-,111;.'3[}E The revision 'was reported ont' by him 2" |

The protection for fieedoms of press and speech in his draft was expansive:

M2 Fustices 1:90; Pabmer 296; DAB 200326, 329, see Robert G MeCloskey {ed), Tntroduction, Waorks of James
Wilror (HUP, Cambridpe 1967} 1:5 (his personal handiwork?); Miswes-Pa O,

W3 by Const. artY, seo. 7, Federal-State Constitutions 5:3092, 3099-3101.

3 Howard M Jenldns, Penmsyivamia Colonial and Federal (Pennsylvania Historical Publishing, Philadelphia
1903-04) 247, 249; see Burton A Konkle, George Bryan and the Constitition of Pennsylvania 1731-1701 (Wil-
ligem § Camphbell, Philadelphia 1922) 353, Wilson's first speech noted that he was "the anly member of [the Con-
stitutional Convention] who have the honour to be alse & member of this.! Remarks of James Wilson in the
Pennsylvania Convention' {26 Nowv. 1787y, Wilsor Works 1:178, 178,

%5 William Findley to William Plummer (27 Feb.1812), Wilsor Writings 2:387-88; see Howard M Jerking, at
247: Robert L. Brunhouss, 'The Counter-Revolution in Pennsylvania, 1776-1790° (PhD thesis, University of
Pennsylvania 1942) 225,

W6 tfinutes-Pa. 4-3, 6.

T g g, iBid 5,7,10,11, 13, 14, 17, 19, 22, 24, except of course when he was away on Supreme Court duties.
His speeches are collected in Wilton Works 1:178-284

W Wilson Writings 1:612, 617, 601.
¥ rhid 1013,
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[Bec.7.] The printing presses shall be free to every person who undertakes to exam-
ine the proceedings of the lepislature or any branch of government, and no law shall
ever be made restraining the right thereof. The free communication of thoughts and
opinions is one of the most imvaluable rights of man, and every citizen may freely
speak, write and print, being respongible for the abuse of that liberty. !
That protection was worded to prohibit net just piior restraints, which Wilson knew Black-
stone described as the extent of freedom of press under English lawy,>'* but subsequent re-
straints as well. The provision secured freedom to discuss the subjects that suffered most
prosecution {criticism of 'the legislature or any branch of government'), and then repeated the
rights to 'speak, write and print’ on all subjects as stated in the 1776 constitution.”’"* The draft
included a boundary (‘abuse of that liberty"), but did not equate that boundary with sedificus
libel; in light of Wilson's law lectures a year later, the boundary was private defamation of
individuals' character.™ Benjamin Franklin so understood it.”*
That draft was amended by other delegates to add language that did presuppose a cause
of action for seditious libel and to restrict it by a truth defense and a broad jury right:
In prosecutions for the publication of papers investigating the official conduct of of-
ficers or men in a public capacity, or where the matter published is proper for public
information, the truth thereof may be given in evidence; and in all indictments for
libels the jury shall have a right to determine the law and the facts, under the direc-
tion of the court, as in other cases.
This was not a casual amendment; 'the regulation of the press was the ground of most acri-

mony in the convention' except for the debate on the second legislative chamber.’" How-

ever, Wilson did not sponsor or support the amendment, and did not have the chance to op-

M Montes-Pa. 85.
M Effiots Debaber 2:449 (1 Dec 1 787); Bluckstone's Commentaries 4:151.

2 py Declaration of Rights art.12, Fedarsl-State Constitutions 3081, 3083, which read; "XIL That the people
have a right to freedom of speech, and of writing, and publishing their sentiments; therefore the freedom of the
press ooght not to be resfrained.”

30 Printers 154-55.

4 Benjamin Franklin, 'An Account of the Supremest Court of Judicature in Pennsylvania, Viz. the Court of the
Press' {12 Bept. 1789), Franklin Writings 10:36, 38,

35 Afirutes-Pa. 86 (3 Feb.1790), 91-92 (5 Feb.1790), 93. Delepate statgments in debate were not recorded.
Delepates also deleted the word ‘most’ and added the words 'on any subject’ to the oripinal drafi. fid 36.

14 John § Littell (ed), Memoirs of His Owsn Time, by dlexander Graydpn (rev ed Lindsay & Blakiston, Phila-
delphia 1846} 349,
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pose it, because he was serving that week in the first session of the T.S. Supreme Court in
New York City,’" as the delegates in Philadelphia debated and adopted the amendment and
the full constitution and adjourned,®'® all before his return. This amendment was the most
controversial one in the article on rights, which caused it to be posiponed for further discus-
sion and alternative proposals, and was the last provision approved before the full constitu-
tion was ad@pted,m The convention reassembled in August 1790, with Wilson present, and
the press provision was only materially modified by two changes, which Wilson then sup-
ported: reaffirming the Zemger modifications, and expanding cases in which they applied,
very broadly, to "where the matter published is proper for public information. "

The amendment probably did not reflect a groundswell of support by the delegates to
create a qualification of freedoms of press and speech by the common law of seditious libel,
but was instead a response to the Pennsylvania Supreme Court's adoption of that qualification
in 1788. That response was to add the Zenger protections, allowing truth as a defense™ and
allowing jury determination of law as well as fact. ™ Whatever the other delegates believed,
Wilson had not proposed in his draft either to embrace the. state court's adoption of English
common law of sedifious libel, or to modify it with protections, evidently thinking along the

lines of his law lectures the following winter and not criminalizing seditions libel law at all.

Wilson stated the reason why he accepfed the amendment, a year later in his law lectires, to

W NESE1:171, 175, 176; aecord Minwtes-Pa. 79-80, §2-83, §4-83, 28, 90-91, 92-93
N8 jfirutes-Pa. §5-86, 91-93,

T it 88, 92, 93,

20 Afmutes-Pa. (Ond) 178,180,182-83 219 (24 Aug.1790).

M Yoward M Jenkins, Permspdvanio Colonial and Federal (Pennsylvania Historieal Publishing, Philadelphia
1903-04) 2:249,

% The final provigion read:

See.7. That the printing-presses shall he free to every person who undertakes to exgmine the
procesdings of the lepislatore, or any branch of government, and no law shall ever be made (o re-
strain the right thersof. The free communication of thoughts and opinions is one of the invaluable
Tights of man; and every citizen may freely spealc, write, and print on any subject, being responsible
for the abuse of thet liberty. In prosecutions for the publication of papers investigating the official
conduct of officers or men in a public capacity, or where the matter published is proper for public in-
formation, the touth thereof may be given in evidence; and in all indictments for libels the jury shall
have aright to deteemine the law and the facts, under the direction of the court, as in other cases.

Pa.Const. art.2, sec.?, Federal-State Constitutions 5:3092, 3100; Minutes-Pa. 100; Mimites-Po. (2nd) 219,
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be becanse it proteeted the tight of jury determination of all issues in prosecutions for defa-
mation of character’>--immediately after he rejected prosecutions for seditious libel (by at-
tacking 'the foundation of the law on this subject, Case de Libellis Famosis, as ‘unwarranted’
and wrongly reasoned, and rejecting its concept that 'a libel against a magistrate or other pub-
lick person, is a greater offence than one against a private man*”*), and shortly before he ex-
cluded seditious libel from his catalogue of appropriate crimes.”

Wilson had opposed the 1776 constitution, ?® but not because of its broad protections for
freedoms of speech, press, or religion,””” which he retained in different words, His opposi-
tion instead was based on three major factors, along with others: the adoption ﬂf the earlier
constitution by the legislature rather than a specially elected convention,™* the dangerous
concentration of power in a unicameral la:-,g;islatyurez,Elzg and the 'arbitrary snd wnreasonable
oath™*" requiring voters, before casting their ballots for or against the new constitution, io
swear or affirm that they would not 'de any act or thing prejudicial or injurious to the [new]
constitution or government thereof, as established by the convention.! Because the defend-

ers of the 1776 constitution attacked Wilson and his 'republican’ party as opposing its protec-

B Witson Works 2:1136.
W rhid 2:1134-35 & note k.

25 Ihid 2:1085-1204.

8 James Wilson, 'Objections to the Pennsylvania Constitution (1776): An Address by the Republican Society
to the Citizens of Pennsylvania’ (24 Mar.1779), Witton Wirftings 3:76 {not in his Works), James Wilson to Jasper
YVeates & John Mentgomery (10 Aug. 1776), "Wilzon, James Fapers’ (HC, Haverford); James Wilsom to William
Atlee & Jasper Yeates (13 Mar1777), i+ His continual oppesition from 1776 to 1790 was courageous, be-
cange the 1776 constitution had been adopted upanimously with the support of Franklin. The Proceedings Relg-
tive to Calline the Conventions of 1776 and 1790 (Yohn S Wiestling, Harrisburg 1625} 54, 66.

W frederal-Srare Constitmions 5:3081, 3082, 3083,

% James Wilson to Horabio (Gates (ca hine 1776) (1912) 36 Peonsylvania Magazine 473, 474-75; Junes Wilson
to Arthur St.Clair (3 July 1777), William Henry Smith (ed), T%e Sr.Clair Papers: The Life and Public Services
of Arifae 5t Clair (R Cladke, Cincinnati 18823 417, 418,

29 yames Wilson ta Jasper Yeates & John Montgemery (10 Aug.1776), "Wilson, James Papers' (HC, Haver-
ford); Burton A Konkle, George Bryan and the Constitution of Pennsylvenia 1731-1791 (William | Campbell,
Philadelphia 1922) {quoting document writhen by Wilson).

3 Robert L Brunhonse, 'The Counter-Revolution in Pennsylvania, 1776-1790' (PhD thesis, University of Penn-
sylvania 1942) 28,

N tourned of House-Po. $8 (26 Sept. 1776); accord William Duane (ed), Extracis from the Diary of Chrisiapher
Marshof! (T Munsell, Albany 1877) 28-99, :

205




tions of liberty,™* Wilson responded with his views on freedom and on that threat fo speech.
The broadside Wilson and his allies had issued during the debate over the 1776 constitu-
tion affirmed full support for freedom of press, as well as for freedom of conscience:
... we wish for no alterations to be made in the Constittion which shall atfect the
great and fundamental principles of a free government, such as, Liberty of Con-
science--Trial by Juries-—-Freedom of the Press--Amnual Elections--and the Division
and Rotation of Offices.--But while we acknowledge these parts of the Constifution
to be petfectly just, and highly agreeable to us, we think ourselves bound to declare,

that it contains flaws which in a little while will render those inestimable blessings
of no efficacy

Those flaws were identified as "evils in our new frame of government,' such as ‘the political
inquisition, called the Counsel of Censors.”™ Wilson's affirmation of these liberties was sin-
cere, sin¢e he did not diminish them in his 1789 draft or in the convention, when he had the
votes to chanpe them.

Wilson had imbibed a liberal view of freedom of press for over two decades, since he
studied law under John Dickinson, who formulated the first clear statement of that freedom in
an official governmental docurent, in his**® 'Address to the Inhabitants of Quebec.”* There,
Dickingon listed "freedom of the press' as the last of five "invaluable rights, that form a con-
siderable part of our mild system of government,' "These are the rights, without which a peo-
ple cannot be free and happy;' Tt]hese are the rights, you are entitled to and ought at this mo-

38 ilson's

ment' exercise but for the Crown 'striving, by force of arms, to ravish from us.
law lectures were congistent with that.
5  Intervening Freedom of Press Events and the Pennsylvania Constitation of 1790

This interpretation is supperted by two additional events involving the press, both occur-

2 James Wilson, 'A Personal Explanation: An Address "To the Citizens of Pennsylvania®,' Wilson Wriffags
1:114 (not in Filson Warks).

331 Ay Meeting of 2 Number of Citizens of Philadelphia, at the Philosophical Society's Hall' (2 Nov.1776).
4 Ihid (original in capitals).
3 1bid (original in capitals).

3% Tohn Jay o Richard Henry Les (12 Feb.1823), Jay Correspondence 4:468, 470-71; 'John Dickinson's Draft
Latter to Quebec! (24-26 Oct. 1774), Lefters of Defegates 1:236, 23%; ibid 1:243n {in Dickingon's handwriting).

W 107,
KO 112223,
206




ring after Wilson's speeches in 1787, and before his draft press clause for the P-:nnsylvaﬁia
Constitution in 1789 and his law lectures on individual rights and 1ibel actions in 1790-1751.

A highly publicized case in the Pennsylvania Supreme Court, Respublica v. Cswald, >
was tried and decided in 1788, It was a seditious libel and criminal contempt action brought
by the state against Oswald, a newspaper editor, because of Oswald's printed statement that
the justices were biased in a pending criminal libel snit against Oswald ** The court fol-
lowed the Blackstone-Mansfield approach that freedom of the press under the state constitu-
tion only meant freedom from prior restraint, not from subsequent pumshment, and did not
bar either the seditious libel prosecution by the state for publishing eriticism of future ‘judg-
ments of the court. . . to biass [si¢] and intimidate with respect fo matters still in suspense,’ or
the criminal Iibel action by a teacher for 'imput[ing] crimes to another.** Criminal libel ac-
.tir:-ns could 'enquiré into the motives of such publications, and to distinguish between those
which are meant for use and reformation, and with an eye solely to the public good, and those
which are intended merely to delude and defame’ for which there was no "protection and -
punity.*** Moreover, it was a criminal contempt (i the case, seditious libel) if a publication
had 'the tendency. . . of prejudicing the public. . . and of mnuﬁﬁng the administration of jus-
tice,' a "tendency” that could be determined by the eourt both as to fact and law without a jury
and without any defense of truth. That is what the court immediately proceeded to do in find-
ing Oswald guilty and sentencing him to a month in prison.**

In light of that decision, Wilson's subsequent statements make sense. Pennsylvania's
freedom of press under the 1776 constitution had been deracinated by the Oswald decision,
and Wilson's draft in late 1789 sought to restore a broad protection by his:broad language

protecting criticism of 'the official conduet of officers or men in a public capacity,’ with only

¥ 1 U8, (1 Dall) 319 (Fa.S.Ct, 1788) {later editions at 343).
™ fbid 324,
W fbd 323,
2 fbid
¥ fbrd 326, 529,
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the qualification that individuals were 'responsible for the abuse of that liberty' (by defama-
tion of character). With Wilson absent and not able to argue that his language overrode
Oswald entirely, the convention added its amendment fo override it partially with the Zenger
ameliorations of truth and jury defermination of fact and law. Meanwhile, the new First
Amendment was approved by Congress in September 1789, and Wilson's summmary in his law
lectures in 1790-1791 described freedom of press even more expansively without any qualifr-
cation except defamation of character, and described libel with specific disagreement toward
Blackstone (whose approach was followed by Oswald) and with no provision for a erime of
seditious libel.

A safire on the press was published by Benjamin Franklin, whose vocation had been as a
printer and writer, just before Congress approved the First Amendment in September 1789.
The satire was of the press as a court which, because it was unreachable under the broad pro-
tection of liberty of the press,' should be subject to 'a good drubbing' by a private citizen
when it 'attacks your 1-nz=put.sad:ir:m,'5"14 Franklin stated that [iberty of the press was so extensive
that for checks against its 'abuse of power' 'there are none,” and he was "at a loss to imagine
any that could avoid being construed an infringement of the sacred liberty of the press.**
His concern was that the press could calumniate and defame a person, 'tearing your private
character to flitters,' which he clearly thought required an effective tort remedy against pri-
vate libel ™ He did not identify as a check, or otherwise support, public prosecution for se-

M7
»

ditious libel,™ nor did he in an wnpublished essay six years before.?® Tust one year before,

Frapklin had encouraged a Philadelphia paper to print another satirical atticle to make the

! Bepjamin Franklin, "An Account of the Supremest Court of Tudicature it Pennsylvania, Viz. the Court of the
Press' (12 Sept.1789), Franklin Writhgs 10:36,

M hid 39,

ME fiid 38, Franklin similarly was ‘concern'd in the pieces of personal abuse, so scandalously commaon in our
newspapers.” Benjamin Franklin to Francis Hopkinson {24 Dec. 1782}, ibfd 8:647.

M7 Priwrers 11, 132; Erecdom's Fetters 137,

% Where he said, similarly. that liberty of press was jeopardized by the 'abuse’ of ‘persanal aceusation, deteac-
tion, and calmny,” DERC 16:218n.
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point that ‘nothing is more likely to endanger the liberty of the press, than the abuse of that
liberty, by employing it in personal accusation, detraction, and calumny.”®  Wilson was
likely aware of both, because they appeared in newspapers in thelr comimon hometown, ™™
and he was a friend and colleagne of Franklin in Pennsylvamia's delegations to the Continen-
tal Congresses and the Constitutional Convention and in various otganizations.™

These Franklin satires, and Wilson's own detraction in the press, illumninate his addition
of character fo the triad of rights, and his concern that spe:éch and writing be nondefamatory.

6 Wilson's Other Remarks on Freedoms of Press and Speech

Wilson's other remarks on that freedom and speech, which have gone unnoticed, are con-
sistent with his broad view of freedom of press as the Pirst Amendment was ratified.

‘Wilsor's opposifion to the oath requirement of the 1776 state constitution was based on
its restriction of dissent. While a biographer attributes that opposition to the oath preventing
citizens fioin voting who opposed the new state constitution,™ that bicgrapher also con-
cludes that Wilson wrote the 'Addison’ essays calling for amendment of the constitution,*
Those essays emphasize the right of dissent as the central ground of objection:

T will take the liberty of asking a few plain questions concerming this oath--the
most extraordinary, perhaps, that was ever heard of. The convention, it will be said,
were elected, for the express purpose of framing a constimtion; and consequently
had authority to frame one. But does it follow from this, that the people did not re-
serve to themselves the power of approving or disapproving of the constitution, after
it was framed? Does it follow that the people were bound by it, notwithstanding army
subsequent dissent? . .. For if the people, by electing the Convention, did not part
with the power of approving or dissenting from what the Convention did, on what

pretence could the right of voting for representatives be taken away from those, who
exercised that power in one way, while it was left open to those, who exercised the

% ‘Benjarnin Franklin to the Editors of the Pennsylvania Gazette! (3¢ Mar.1788), Franklin Wiitings 9:639.

350 11 the Federal Gazette (12 Sept.1789) and the Pennsyplvania Gezette (Mar.1788). Frankifn Writings 10136,
0:639,

! They were fellow founding members of the Soclety for Political Enquiries, which met regnlarly in town,
Rides and Resdations of the Sociey for Political Enguiries, Established at Philadelphia, Sth Febraary, 1787
(Robert Aitken, Philadelphia 1787) 5, 17. Additionally, Franklin was president and Wilson a vice president of
the American Fhilesephical Society, 'From the American Philosophical Society' (7 Feb 1781}, Jefferson Papers
4:544,

352 Charles Pape Smith, James Wilson: Founding Father, §742-1798 (UNCP, Chapel Hill 1956) 114,
33 1hid,
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same power in arother way !
A week before, he signed, and probably drafted, an address from 41 political leaders objecting
that the majerity of citizens 'have not had a fair opportunity of expressing theit senfiments upon
this very important point' of a new convention to amend the constitution, because of the oath.*>
Wilson anticipated the modern concept of a right to know during the Constitutir;:-nal Con-
vertion of 1787, when he objected to the last part of a proposal by Madison and Rutledge that
the federal House and Senate should 'keep 2 journal of its proceading, & shall publish the
same from time fo time exeept such part of the proceedings of the Senate ... as may be

Judged by that house to require secrecy.'
Mz[.] Wilson thought the expunging of the clause would be very improper. The

people have a right to know what their agents are doing or have done, and it should
not be in the option of the legislature to conceal their proceedings. . . . 736

He similarly advocated disclosure of the secret article of the Treaty of Paris.”*’
Wilson ended his speech in the Pennsylvania State House Yard in October 1787 by not-
ing that everyone has an equal right to express opinions, a fact which necessitated compro-
mise in the federal Constitution, though he like others would prefer some changes:
Rut, when I reflect how widely men differ in their opinions, and that every man (and
the observation applies likewise to every state) has an equal pretension to assert his
own [opinion], I am satisfied that any thing nearer to perfection could not have been
accomplished. ... I am bold to assert, that it is the best form of government which
has ever been offered to the world. ™

One reason for this freedom of speech was its inherence in and centrality to the Revolution

and to republicanism. Local forums, provincial conventions, and the Continental Congress

met '[t]hat the sentiments of every individual concering that important object, his liberty,

3% A ddisom, For the Pennsylvania Toutnal' Penmspivania Jovrnal and Weekly Advertiver (Philadelphia 14 May
17773 2.

3 a0 Address' Pennsylvania Jovrnal and Weekly Advertiser (Philadelphia 21 May 1777) 2.

B Earpand's Records 2260 Wilson Works 1:144, except 'where public safety would not allow open.’ "Madi-
son's Notes of Debates' (18 Feb. 1783), Letters of Delegater 19702, T4,

357 7adison's Notes of Debates' (19 Mar.1783, 24 Mar.1783), Lefters of Delegates 20:56, 61, 83, 84,
8 Tames Wilson, "State House Yard Speech’ (6 Oot. 1787), DHRC 13:339, 243; Wilson Works 1:171, 176.
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might be known and regarded.™ Ratification conventions liﬁﬁdse ‘produced a proportioned
diversity of sentiment.”"

Wilson's law lectures based riphts Df. opinion on 'the inherent and inalienable right of
judging for themselves'-"a natural and an unquestionable nght' to 'mental. . . freedom. ™! He
based freedom of eonscience on a similar broad right, saying that government has the obliga-
tion 'to preserve the rights of conscience inviolate,' because the 'right of private judgment is -
one of the greatest advantages of mankind,’ whose deprivation 'is insufferable. %

Wilson's 1790 and 1791 view of these freedoms made almost unavoidable opposition to

the Sedition Act, as discussed in Chapter 7.D.

E Justice John Blair
John Blair*® was one of the six justices in the first decade of the Supreme Court who at-
tended the Constitutional Convention, and of the four who signed the Constitution.”s*

He addressed freedoms of press and speech, though the literature largely ignores his views.

1  His Grand Jury Charge of 1794 and Speech and Press

Blair's grand jury charge for 1794 came after the Neutrality Proclamation and the 'con-
vulsions of some of the western counties of the state of Pennsylvmﬁa,'m which became
known as the Whiskey Rebellion. He stated that even if ‘the law ought to be repealed,' that
"will not justify a forceable resistance,’ and that there was no basis for 'a violent opposition to
the Constitution.”*® Then he changed topics from viclence to peaceful dissent, and acknowl-

edged the right to petition for redress of grievances (the fifth clause of the First Amendment):

¥ James Wilson, 'Speech Delivered in the Convention for the Province of Pennsylvania' (Jan.1775), Wilson
Foris 1:32, 36,

0 BERC 27351 {24 Nov. 17873 (Pa. ratification convention).

M James Wilson, Law Lectares,' Filvon Works 2:952, 1131

192 Ihid 1:539.

¥ 1o biography has been written of him except encyclopedia papes. See generatly OCSC 77; Justices 1:109.
W HOC 33:500.

%3 John Blairs Charge (U.5.Cir.Ct.Del. 27 Oct.1794), DESC 2:483, 485,

68 DS 2486, 487; aceord Tohn Blairs Charge {U.S Cir.Ct.Ga. 27 Apr.1795), DHSC 3:31, 33-34.
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... .[ATl] men have aright in a decent manner to lay open their grievances before the
whole legislature, and expose the ground of their complaint. All these modes of re-
dress . .. may be also used, where the evil complamed of is an unconstitutional exer-
cise of legislative authority, or an extension of the legislative powers beyond their
preseribed limits. . .. %

He moved from there to freedom of speech, prefacing the discussion with mention of the

national debate about France, and noting that pro-French 'sentiments themselves deserve no

reproof.”® He then stated his understanding of freedom of speech, and government's disabil-

ity to require correct thinking:

Government . . . could have no pretensions to the character of free, if it should aim at
a correction of the minds as well as the actions of the citizens; while men pay an ex-

' ternal obedience to the laws, they have a right to think of them as they please, and

gven beyond this, o express their opinion decently, yet strongly, as a meahs of ob-
taining an alteration; but one step farther is culpable: actual disobedience, or
prompting others to disobey, can never be justified; for the evil of such behavior
must ever cutweigh infinitely the evil--whatever it may be--of the law itself. 3%

First Amendment freedom was not limited to a 'mght to think,' but included a right 'to express

their opinion decently,' and Blair's decency caveat was not very limiting, because expression

could be made 'strongly.' The dividing [ine between what the federal government may not touch,

and may purish, was "actual disobedience.' Blair's next paragraph ackmowledged that expression

is an 'unalienable right{].' and gave a paen to Liberty that would have warmed Jeffersonian hearts:

Can chaing be necessary fo preserve order? If the sacred and unalienable rights of
man must bend at the shrine of power and be sacrificed to protection, what will re-
main worth protecting?. . . *”°

Blair ended with recognition that the price of freedom Is some excesses, in the context of

speech:

And if some few excrescences, the natural price of freedom, must still remain un-
lopped, let us be consoled by the reflection, that the goed order of government is
substantially effected, and as far as is practicable without bearing ifs reigns [sic] so
tight as fo frustrate the most valuable object of the social compact. . . . 371

W3 PESC 20487, gocord DHSC 3:34.

38 DESC 2488; gocord DHSC 3:34.

M DHSC 2:489; aecord DHSC 3:35-36.
3 1bid: acoord DEHSC 3:36.

YL ibid: wevord DHSC 3336,
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Freedom, including expressive freedom, was the 'most valuable object’ of the social compact.
2 His Grand Jury Charge of 1795 and the Right To Express Dissent
Blair's grand jury charge for 1795 was given soon after the end of the Whiskey Rebellion
and, while retaining most of the language from the prior year's charge, he added a sharp con-
demnation of insurrection:

... it will be salutary to keep in perpetual memory, that a scene of convulsive disor-
der, exhibited in some of the western counties in the state of Pennsylvania, threaten-
ing a calamity no less dreadful than the eversion of our happy government, stood
forth lately a melanchaly exception t¢ such a pleasing stafe of things. To those who
wish the general prosperity of our nation, it will afford a useful lessor, how danger-
ous it is fo indulge too freely discontent with respect to the measures of government,
to oppose with pertinacious petilance private to public opinion, and to wrge the re-
moval of grievances, imaginary. or real, without the line of constitutional redress.
And to those who though they have not undergone so diabolical a perversion as to
feast on distress, and delight in disturbing the orderly course of things, though they
love not evil for its own sake, can yvet consent to infroduce it for the sake of advanc-
ing their own ill understood, their own distorted good, . .. it will be ha%gy for the
public if by fear they may be restrained from anneying the general peace.

Standing alone, his words could be misread to extend to discontented speech about the meas-
ures of government, and to coniradict directly the First Amendment profection for the right fo
assemble and 'to petition the government for a redress of grievances.! However, he allowed
for 'constitutional redress,' and his subsequent words made clear that the prohibited discon-
tent was 'forcible resistance, 'an appeal to arms,' and "insurrection.” > After mentioning the
right of petition, Blair repeated that 'all men have a right in a decent manner to lay open their
srievances before the whole legislature.” "

Blair reiterated his 1794 language acknowledging the right to express dissent from the
laws, and to do so strongly. He repeated the 1794 language on freedom of speech that was

quoted above.*™ He kept the 1794 language warning of chains on freedom, lauding "sacred

37 John Blairs Charge (U.8.CirCt.Ga, 27 Apr.i795), DHSC 3:31, 32,
I fhid 33, 34, 36, see ibid 35.
I Ihid 342 accord DHSC 2:487.

5 mhid 35-36. Changes, which may be atiributable to newspaper editing rather than Blair, were replacing ‘cor-
rection of the minds' with ‘coercion of the minds'; and italicizing that citizens have a right to ‘express their opin-
ion decently, yef strongly.' Thid 36,
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and unalienable rights,' and conceding that 'excrescences' are 'the natural price of freedom.”’®
The great danger remained that the reins of government might become 'so tight as to frustrate
the most valuable object, freedom.

Notably absent from either of Blair's grand jury charges was any hint of seditious libel--
any restriction on criticizing government, officials, or measures, any ¢riminalization of sepa-
rating citizens from support of government, any hint of common law crimes or federal prose-
cution. For the reason, his earlier involvement in declarations of rights must be examined.

3 The Virginia Declaration of Rights, and the First Freedom of Press Clause in
Revolutionary Constitutions

Blair had been a member of the commitiee in Viiginia responsible for producing its con-
stitution and its declaration of rights in 1776.2" Almough George Mason drafted Virginia's
declaration of rights,”™ the committee and not Mason drafted the 'freedom of the press' para-
graph.?'w Blair elearly agreed with that press paragraph, because it was he who reported the
final version of the declaration of rights from the committee of the whole house, ™ without
change™ in the drafting committee version of the press paragraph.™™ That declaration of
rights was the earliest and the most philosophically groundbreaking of the colonies' provi-
sions for rights at the time of the Revolution, with far-reaching freedoms of press and con-
seience (though it lacked a speech provision, like most revolutionary constitutions).

Virginia's freedom of press provision, the first in colonial or new state charters, stated:

7 Ihid 36,

M Proceedings of Convertion-Va, 32-33,

¥ Mason Papers 1:274-89 (versions), George Masen to Nn (2 Oct.1778), ibid 1:433, 434; '‘Edmund Randolph's
Essay on the Revolutionary History of Yirginia' (1936) 44 Virginia Magazine of History & Biography 33, 44.

3% fBirat Draft of the Virginia Declaration of Rights' (ca 20-26 May 1776), Mason Papers 1:273 (The last para-
graph of the draft was the following note: 'The above clanses . . . have already been agreed to in the Committes
appointed to prepare a daclaration of rights, under which was the signature T L.Lee."); ibid 1:278n (press para-
graph, and the foregoing note, are 'in Thomas Ludwell Lee's band,' with the committee making 'their additions
on Gleorge] Mlason]'s own Ms."); ibid 1:284 (press provision remained with only stylistic change in the com-
mittee draft); see Irving Brant, James Madison (Bobbs-erill, Indianapelis 1941-61) 1:237.

MW Proceedings of Convertfor-¥a 91 (10 June 1776). Also, the Declaration ‘was passed unanimously.’ Hugh B
Grigshy, The Firginia Cowvention of 1776 {1833, repr DaCapo Press, New York 1969) 19.

#1 pinal Draft of the Virginia Declaration of Rights' (12 Jone 1776), Mason Papers 1:287 288; of ibid
#2254 ?
282, .

¥ Committee Draft of the Virginia Declaration of Rights' (27 May 1776}, Musor Popers 1:282, 284,
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That the freedom of the press is one of the great bulwarks of liberty, and can never
be restrained but by despotic governments.*®

Blair's continued support is evident from the unanimous approval of Virginia's declaration of
rights in June 1776.%**

4  Virginia's Proposed Amendments, the Federal Bill of Righis, and Jefferson's
Confidence in Blair

Twelve vears later, Blait voted with Madison in favor of ratification of the federal Con-

3 However, when that motion lost, Blair was considered

stitution without amendments.
fiiendly enough to a bill of rights to be appointed t::-I Virginia's committee 'to prepare and re-
port such amendments as shall by them be deemed neceasar}f.‘?’ﬂf' The committee's proposals
included an amendment saying that 'the people have a right to freedom of speech, and of
writing and publishing their sentiments; that the freedom of the press is one of the greatest
bulwarks of liberty, and nught not to be violated.*™ The second half obviously came from
Virginia's Declaration of Rights, which Blair had approved. That and other proposed
amendments were approved by the Virginia assembly to accompany its ratification of the
Constitution.”™ Blair must have voted for the preposed amendments, in order for Jefferson
and Madison soon after to attest to his political orthodoxy.

Jeffersen, in his principal letter to Madison gbout a federal Bill of Rights,*®” urged Madi-
gson to introduce amendments, just days before Madison began discussion of the Bill of

Rights in Congress in March 1789 Jefferson wrote that an argament with 'great weight' in

favor of a Bill of Rights was 'the legal check which it puts into the hands of the judiciary,” so

8 Daclaration of Rights § 12, Federal-State Constitutions 7:3812, 3814; Proceedings of Convention-Va. 102;
Masan Papers 17288,

¥ Proceedingy of Convention-Va, 100 ('mem. con.' ot nemine contradicente), Heningls Statwtes-Va %109
{"Unanimously adopted™).

W DERC 1001538, 1540,

S fbicf 10:1541; Elior's Debatas 1656 (25 June 1788},

T Eilior's Debates 3:659 (27 June 1788).

W2 fhid 3:661, 662 (27 June 1788),

¥ Creating Bill af Rights 218,

0 Thomas Jefferson to James Madison (15 ar 7890, Jeffarson Fapers 14:659.
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long as the judiciary is independent. He then added,
In fact, what degree of confidence would be too much for a body composed of such
men a3 Wythe, Blair, and Pendleton? On characters like these the "civium ardor
prava jubentivm” would make no impression. .. . 1

For his part, Madison offered no objection when he learned that Washington was planning to

nomingte Blair to the Supreme Court, later that year

Jefferson lnew Blair well. Before the Revolution, Blair had retained Jefferson. in some
of his cases,”” and when Blair became clerk of the Governor's Council, he transferred at least
a significant part of his law practice 10 Jefferson.®* Though over the next twenty years there
was only one letter between them, in which Jefferson stated his view of appropriate federal-
state relations during the Constitutional Convention,*” they lived in the same state, albeit at
different ends, and traveled in the same circles.

Madigson also knew Blair well, particularly during that twenty vear period. Beginning in
1784, they were founding members of the Constitutional Society of Virginia, along with Fat-
rick Henry, John Marshall, Monroe, Randolph, and other leading lawyers™® Bvidently with
Madison present, Blair "was unanimously ¢lected by a voice vote' to Its presidency ¥’ Two
weels later with Blair presiding and signing the document, the society's statement of purpose
was adopted with what would come to be Republican emphases: to preserve the ‘sacred prin-
ciples of liberty, to give 'free and frequent information to the mass of people,' which 1s ‘the

surest mode to secure republican systems of government from lapsing into tyrammy,' and ‘o

3 fbidd. The internal quotation, from Horace, Odes 3:3, means 'the frenzy of his fellow citizens bidding what is
wrong.' Creating Bifl of Rights 218 o2,

oz George Washington to Jamnes Madizon (ca 23 Sept.1789), Washingmon Papers-Presidentiol 4:67.
3 Yames A Bear and Lueia C Startton (eds), Jefferson's Memorandim Books (PUP, Princeton 1997) 1:101, 275,

™ raid 1:196, 199, 215, 216, 225; Frank L Dewey, 'The Waterson-Madisen Bpisode: . . . Jefferson's Law Prac-
tice’ (1982) 90 Virginia Magazine of History & Biography 165, 176.

* Thomas Jefferson to John Blair (13 Aug. 1787), Jefferson Papersy 12:27, 28.

¥ Virginia Constitutional Society Subscription Paper (23 Apr.1785), Marshall Papers 1:140, 142, ‘Rules of
the Constitutional Society of Virginia' (ca 14 June 1784}, Madican Papers 871, T2,

7 285 p6. Early meetings were at ‘the president's home in Williamsburg * fbid
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keep a watchful eye over the great fundamental rights of the people.™ In 1786, Madison
reported to Jefferson that, among the several Virginia judges serving as a. committee to revise
state laws, 'Mr, Blair is the only remaining character in which full confidence could be
placed, ™ to complete the project and to do so propetly. In 1787, they served together at the
Constitutional Convention. ™ By March 1789, when Jefferson wrote to Madison on the Bill
of Rights, Madison had come around to Jefferson's position that a Bill of Rights was essen-
tial; the two appeared to believe that Blair agreed. Even after 1795 when Blair resigned,
Madison exclaimed, 'Chase in the place of Blairl\!. .. Through what official interstice can a
ray of republican truth now penetrate to the Plresident],**! clearly viewing Blair as a window
through which republican verities could shine.

Yet in 1797, Jefferson and Madison found their judgment wrong,*™ as Blair supported a
grand jury presentment against a member of Congress, Samuel Jordan Cabell, for what
amoumnted to seditious libel ™ Blair had abandoned his bali;zf that citizens have 'a right to
think of [laws] as they please, and even beyond this, to express their opinion decently, yet

strongly, as a means of obtaining an alteration.! That change will be discussed in Chapter 7.

F  Justice James Iredell
James Iredell, seated four months after the other initial jus.ticrz:s,‘“]‘1 replaced Robert Harrison,
who declined the seat after being confirmed. ™ He is best known for his opinion in Calder v.

Budl*™ disagreeing with Justice Chase on judicial use of natural law, finding that not a 'fixed

¥ 0 finutes of the Constitational Society' (29 June 1784), Morroe Papers 2:110.

* James Madison to Thomas Jefferson (4 Dec. 1786), Madizon Papers 9:189, 190,
M Borrand’s Becords 3:558, 387-89,

*! James Madison to Thomas Jefferson (7 Feb. 1796, Jefferson Papers 25:606, 607.

482 rpetition to the Virginia House of Delegates' (draft 3 Ang. 1797), Jefferson Papers 29:493, 498-99 (draft ini-
tially listed Blair but removed names); Thomas Jefferson to Peregrins Fitzhugh (4 Tone 1787), ibid 29:4135, 417,

= DESC 30181
M DESC 1:64 (Feb 8, 1790), 65 (Feb.10, 1790
05 DHSC 1:34, 36, 37, 42; DHFFC 4:99, 102,
06 3118, (3 Dall) 386 {1798).
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standard’ for voiding otherwise valid laws.*”’ History has generally treated him well.*™

He expressed a commitment to libeity genera]l},rmg

and to freedom of press specifically,
before his position changed with the conflict between Federalists and Republicans.

1  Pre-First Amendment Position on Freedoms of Press and Speech

Iredell drafted resolutions in 1783, which asserted that ‘it ig the undoubted right of the
people at all times, either collectively or individually, to express their sentiments on the situa-

49 His newspaper essays before and after

tion of public affairs,” with 'zeal' as well as anxiety.
that date depended on that right.

He published 'Answers to Mr., Mason's Objections to the_ﬁew Constitution' in early
1788, and responded to Mason's opening point that ‘[tlhere is no Declaration of Rights."*!
Iredell recited the standard federalist areument that a declaration was unnecessary when the
general government only had emumerated powers, and hazardous as implying that without
such a reservation the Congress would have authority' to invade individual rights.¥* He gave
the same argument later that year in the first ratification convention in North Carolina *

Iredell then responded to Mason's separate point that '[f]here is no declaration [of rights]
of any kind for preserving the Liberty of the Press** He dismissed the point on the basis
that the Constifufion gave Congress no power over the press except to protect authors with a

copyright law, assuring his readers that if Congress asserted any other power they will do it

without any warrant from this Constitution’ and would instead commit an 'act of tyranny’:

W7 rhid 309 Tredell did not reject natural Law, however. James Iredell's Charge {U.5.Cir.Ct.Ga. 26 Api.1792),
DHESC 2:363%, 267, 'Causes of the American Revolution' (Tune 1776), fredeff Pupers 1:370, 386, To the Inhabi-
rants of Great Britain' (Sept. 1774, ibid 1:251, 264,

W Qoo penerath Willis P Whichard, Justice James Iredell (CAP, Dutham 2000) {the best biography), Willis P
Whichard, 'The Sizth Justice: A Life of fames Iredell' (SID thesis, University of ¥irginia 1994}); Nettie 8 Hern-
don, ‘James Iredell® {PHD thesis, Dulke University 1944); OCSC 440; Fustices 11121,

0 E.g., James Iredell to Richard D Spaight (26 Aug.1787), Iredell Papers 3:307.
U9 rpmes Iredell), "Resolutions of the Citizens of Edenton' (1 Aug.1783), Iredell Papers 2:430, 430,

1 Gearge Mason, ‘Wason's Objections to the Constitation of Government Formed by the Convention' {17
Mov. 1787, DERC 13:348, 348; Pamphicis orr Constitution 14:§8.

12 DHAC 16:163, 163, 168n; fredell Papers 3:341, 341, 367 nd (8 Jan.1768).
43 Eifiot's Debates 4:167; accord ibid 144-49, 165-67.
W NERC 13:350; 163d 16:163, 379; Iredelf Papers 3:341, 356 (8 Jan.1788).
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The Liberty of the Press is always a grant topic for declamation; but the futare Con-
gress will have no other authority over this than to secure to authors for a linnted
time the exclusive privilege of publishing their works. This authority has long been
exercised in England, where the press is as free as among owselves, or in any coun-
try in the world, and surely such an encouragement to genius is no resiraint on the
liherty of the press, since men are allowed to publish what they please of their
own . ... If the Congress should exercise any other power over the press than this,
they will do it without any warrant from this Constitution, and must answer for it as
for any other act of tyranny.*"”

His assurance was absolufe, Moreover, Iredell had just denied any congressional povier to
create new crimes, in the immediately preceding paragraph, responding to Masen's charge
that the Necessary and Proper Clause might anthorize Congress to 'constitule new crimes
Iredell instead found Congress' power limited to crimes enumerated in the Constitution (irea-
gon, counterfeiting, piracies and felonies on the high seas), and fo crimes 'to enforce their acts
of legislation in the cases where express anthority 1s delegated to them.*”
Iredel] said much the same at the North Carolina ratification convention in 1788:
A pentleman who spoke some time ago (Mr. Lenoir) observed, that the government
might make it treason to write against the most arbitrary proceedings. He corrected
hirnself afterwards, by saying he meant misprision of treason. But in the correction
he committed as great a mistake as he did at first. Where is the power given to them
to do this? They have power to define and punish piracies and felonies committed
on the high seas, and offences against the law of natiens. They have no power to de-
fine any other ¢rime whatever. . .. 478
His restatement was again absolute. His concluding sentence reaffirmed that Congress could
not create any new crime, such as treason by words, or seditious libel. His absoluteness ex-
cluded any federal common law erimes, as he later expressly acknowledged.
2 Initial Disavowal of a Federal Common Law of Such Crimes as Seditious Lihel
Eleven years later, Iredell acknowledged that that ratification speech, in saying Congress
had 'no power to define any other crime whatever,' meant he 'did think Congress could not pro-

vide for the punishment of any ciimes but such as are specifically designated in the particular

3 1031 482, Iredell Papers 3:359-60.
M 1hid 381, 379, Iredell Papers 3:358-59, 356.
M7 1hid 381; Iredell Papers 3:358.
¢ Elliot's Debates 4:219 (30 July 1788).
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powers enumerated ™’ He admitted his reversal of position, as in 1799 he held that Congress
could provide for the punishment of criticism of government in the Sedition Act.

Tredell still held to his earlier position in 1791, when his grand jury charge said that
crimes should be specified 'by fixed and peneral laws, and defined federal crimes as simply
those specified in the Crimes Act.™® His position was unchanged in 1792, when his grand
jury charge reiterated his denial of federal court jurisdiction over common law crimes. ™!
That grand jury charge addressed what the federal criminal law was, and found it carefully
'‘defined .. . in certain Acts of Congress'*® Criminal law must 'be careful' to 'prevent an
abuse of authority' that would vielate 'personal liberty and safety, and ‘ought to be passed
with the most trembling solicitude, lest any unfortunate individual should become the object
of injustice or t:ul-,q:uress'mr:l.'413 That standard could not be met by filling a federal criminal
code automatically with the 160 capital crimes and innumerable other crimes that filled the
common [aw. As Iredell said, the presumption in criminal law must be in favor of liberty.***

3 Drift on Freedoms of Press and Speech in the Mid-1790s

Iredell wag drifting by late 1795, as his charges evinced in touching on freedom of
speech, In similar charges for fall 1795 and spring 1796, after noting that citizens ‘who love
their country may be expected to obey its laws,’ he found obedience to include 'a deference of
private sentiment to that of the public constitutionally expressed ™ In context, he seemed to

refer to sentiments amounting fo insurrection like the recent Whiskey Rebellion or violating

19 Jarnes Iredel)'s Charge (U 8.Cir.Ct.Pa. 11 Apr.179%), DHSC 3332, 341,

40 Tames Fredell’s Charge {(U.8.Cr.Ct.Ga. 17 Qct.1791), DHSC 2:216, 215, 22%; see James Iredell's Cherge
(U.8.Cir.CLGa. 26 Apr.1792), ibid 2:261, 264, 265; James Iredell's Charge (U.8.Cir. CtiMass 12 Oct.1792), ibid

2308, 314-15.

21 Yames Tredell's Charge (1. 8.Cir.Ct.Mass, 12 Ot 1792), DHSC 2508, 314; see DHSC 2:216, 215,
22 phid 2:314: see DESC 2216, 219,

3 ¥hid 2:312,

24 Ihid 2:312.

21 James Dredell's Charge (U.8.CirnCt¥a. 23 Nov.1795), DHSC 3:74; gecord James Iredell's Charge
(USCir.CtPa 12 Apr.1796), bid3:106.
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the Neutrality Act (both of which he described later in the charge*), because his sentence
continned that 'men of morality will in all instances abstain from any criminal conduet which
may injure any individual, or communify, or mankind at large.™* However, limiting the
poirt to 'criminal conduct' gave little comfort, becanse Iredell deemed some undefined set of
'sentiments' as criminal conduet. The grand jury so understood, agreeing 'that the opinions,
passions and interests of individuals, or of any particular part of the community, should be
subordinate to the general will, and that a deviation from this principle . . . produced that most
daring and dangerous insurrection which you have described. . . . iz
Iredell expanded that charge in his May 1796 circuit, adding both the point upon which
others grounded criminalization. of seditious libel and, inconsistently, an acknowledgment of
the legitimacy of difference of sentiments:
All sovernments depend more or less upon the confidence and support of the peo-
ple. ... [H]is individual interest, when it comes into competition, must yield to that
of the state in which he resides; and that the imterest of the state itself, when it stands
in competition with that of the United States, must yield ... Atthe same time that
he exercises with zeal, and maintains with firmness, the right of each individual to
express his semtiments on all public concerns, he should endeavour as well as his
opportunities will admit to understand them thoroughly, that he may neither be un-
waringly misled himself nor unwaringly mislead others. ... [V]arious opinions will
be entertaired upon the subject of political regulations. They embrace a varisty of
interests all of which cannot equally be promoted, though all ought to be consulted
and as much as possible to be reconciled. . . . The ablest men will often differ about
the proper means of obtaining the same common object. . .. [TThere will be always
ill-disposed men ready o take advantage of opportunities to do mischief, . . . **
Having allowed for various opinions, he quickly limited the bounds of legitimate divergence
of opinion, by saying that 'ill grounded discontent' led to ‘actua[l] disobedience,' which would
be punished. ™ Continning his dialectic, Iredell ended by saying he had not heard of local

crimes connected with political dissent--but strongly implying that crimes could include po-

926 Ihid 3:77, 80 & 13 gecord ibid 2108, 110-11 &n.é.
2T ¥hief 3= arcord fhid 3:106,

2 peply of the Grand Jury (C.C.D.NJ. 2 Apr.1798), ibid 3:102. This followed the same charge, since Iredell
typically ‘deliver{ed] the saine [charge] substantially at other couris.' James Iredell fo Simeon Baldwin (15 July
1795), HIHSC 3:67.

2 Tames Iredell's Charge (U.8.Cir.Ct Va. 23 May 1796), DHSC 2:124, 126.
b 30127,
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litical dissent. 'I have heard, gentlemen, of no offences likely to come before you but such as
are unquestionably of a very immoral & dangerous nature, & altogether unconnected with
political dissentions.™" But by 1797 he was hearing of such crimes.
4 Continned Drift on Freedoms of Press and Speech in the Late 17903
In 17%7, Iredell's grand jury charge shifted into more intolerance of dissent, and used
language that could be, and was, interpreted as cutlining limitations on freedom of speech. ?
'Tf after all, any individual disapproves of the voice of his country, what does duty and com-
mon modesty require of him? To be perfectly confident he is right in his opinion, and those
intrusted, to decide are wiong! Who is the man enfitled to so arrogant an estimation of his
own ahilities? With poorly veiled reference to Republican newspapers, Iredell condemned
aspersion of motives of officials and calumny toward them, and called for the opposition to
submit to all actions of elected representatives, if they loved their country:
The part surely for every man who loves his country, but who disapproves of any
public authoritative decision, is fo submit to it with diffidence and respect, consider-
ing the many chances there are that his own opinion may be really wrong .. . ; and
that the very basis of all republican governments in particular, is, the submissien of
zi.ﬁ]f?r_i% to the majority, where a majority are constitutionally authorised to de-
That left no room for dissenting speech against officials and their actions, once a majority
elected them, and had ominous overtones for ¢riminal treatment of dissent. Tt was so inter-
preted by the grand jury as it presented a member of Congress for seditious libel (Chapter 6.G).
When examined closely, [redell's words may not have addressed dissenting speech, just
dischedience to laws. A paragraph later, his charge expressly allowed for differsnces of opin-

ion and idenfified the danger as 'if we disunite, if we suffer differences of opinion to ¢orrode

into enmity,' which would produce a ruinous fate. He concluded by saying that 'every man

L ¥hid 3:128 (DHSC also shows draft language that redel| struck out).
1 Tames Iredell's Charge (11.5.Civ.C. Va. 22 May 1797), DHSC 3:181, 173, 1730,
B DESC 3:175-76.
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¥4 without any demand for sub-

should sacredly obey the laws of the country actually in being,
ordinating individual sentiments to government. As [redell dratted a new grand jury charge for
1798, he restated the point in a way that did not seem to prohibit or even address speech dis-
agrecing with gﬂ?&mmﬂnt.m

However, when Iredell prepared his charge for 1799, it came full-circle and criminalized
speech in exactly the way his critics objected in 1797 The press became a dangerous
weapen, as the pen might 'inflam[e] the passions of weak minds, delude many into opinions
the most dangerous, and conduct them to actions the most criminal.*’ The First Amendment
was defanged, because the meaning of liberty of press was mo where more happily or justly
expressed than by. . . the Commentaries, and congisted in 'laying no previous restraints upon
publications, and not in freedom from censure for criminal matter when published Thus,
‘Congress may male a law respecting the press, provided the law be such as not to abridge iy
Freedom™® The young Iredell had read Blackstone with 'infinite pleasure & improvement,
and by the time he sat on the Supreme Court that infinite pleasure had not worn off.

Iredell did give periodic clues before his chanpges of posifion that, when the administra-
tion clashed with critics, he might interpret governmental powers fo prevail and individual
liberties to vield. During the Revolution, he was a prosecutor and crimes he prosecated in-
cluded political dissent.™® In his 1788 response to Mason, his statement that in England 'the

press is as free as among ourselves,™ while not expressly addressing the English law of se-

ditious libel, tntimated that Iredell found that consistent with freedom of press and speech, as

M 1hid 3:177, 178,
5 James Tredell's Charge (UL8.Cir.CLS.C. 7 May 1798), DHSC 3:258, 259.

46 ¢ caevoly, To James Iredell' Daily Advertiser (Richmond 11 June 1797), BHSC 3:192; Marins, 'To Jugurtha'
Virginia Gazette, and General Advertfser (Richmond 24 June 1797), DHSC 3:203-04,

7 Tames Jredell's Charge (U.S.Cir Ct.Pa, 11 Apr.1799), DESC 3:332, 345,
3 bid 3347,
5 Dijary' (13 Dec. 1 772), hid 3:169, 154,

4 John C Waldrup, ‘James Iredell and the Practice of Law in Revolutionary Era North Carelina' (PhD thesis,
University of North Cavoling 1983) 40-910,

M DHRC 16382, fredel! Popers 3:359.
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he ultimately said in 1799. In his 1792 grand jury charge, he warned that libexty itself, in
order to be truly enjoyed, must submit to reasonable and considerate restraints’ Indeed,
'It]rue liberty certainly consists in such restraints, and no greater, on the actions of each par-
ticular individnal as the common good of the whole requires.** A restraint the judge liked,
of course, would always be found 'reasonable.’ By late 1793, he found obedience to include
'a deference of private sentiment to that of the public constitutionally expressed.' In 1798 de-
cisions, he readily subordinated private rights to public interests and restraints.**

In 1799, these shifts made it no surprise that Iredell supported the constitutionality of the

Sedition Act, as described in Chapter 6.G, though he did not conduct any trials under it.

Thus, five of the six initial justices of the Supreme Court failed to live up to their reputations
as having nothing to say about freedoms of press and speech, before the time of the Sedition
Act, They participated in and supported the framing of state constitutions during the Revolu-
tionary War, with broad protections of the press and sometimes of speech. The mitial jus-
tices, except Iredell, addressed the extent of protection of speech and press, and concluded
that it was expansive in terms congenial to the later Jeffersonians, though all but Wilson
joined in the framers’ mistrust of unlimited democracy. Jay proclaimed the right to think and
speak(] our sentiments on these subject[s], however controversial. Rutledge supported a
confribution to a symbol of freedoms of press and speech, and did it so resclutely that he and
others shut down the colonial government in South Carolina. Cushing pondered whether the
revolutionary constitution's unqualified langnage meant that freedoms of press .an-:i speech
were no longer qualified by English common law of seditious libel, and concluded that they
were not. The provision's 'words . . . being very general and uwnlitnited,” he noted that they

‘make no such. distinction' as the Blackstone definition, and ‘must exclude subsequent re-

2 Tames Iredell's Charge (U.S.Cir.Ctbass. 12 Oct.1792), DHSC 2:308, 310

3 ootder v, Bull 3 T1S. (3 Dall) 386, 400 (179%); Minge v. Gifmowr, 17 E.Cas. 440, 445 (I1.S.CILCLN.C.
1708).
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siratmts--as much as previous restraints. Wilson ultimately found the First Amendment to
protect press and speech without the qualification of seditious libel and with only namowly
defined limitations against defaming private reputation, thpugh he initially defended that
gualfication of expressive freedom in state legislation but not federal. Blair believed that
men "have a right to think of them as they please, and even beyond this, to express their opin-
ion decently, yet strongly,' and that 'some few excrescences, the natural price of freedom,
must still remain unlopped.' Even Iredell initially proclaimed that the 'liberty of the press is
indeed wvaluable,' and when appointed believed that there was no federal common law of
crimes such as seditious libel nor could be unless expressly authorized by the Constitution
and adopted by statute, However, Iredell retreated from his position, as the crisis of the
Quasi-War enveloped the Courf in 1798, and the senescent Cushing followed him and the
successor justices. Most successor justices similarly affirmed expansive understandings of
freedoms of speech and press, but retreated from them in 1798-1800.

If the Blackstone-Mansfield definition had been embraced by the initial justices, it
should have appeared explicitly, or at least mplictily, in their pre-1798 statements about
freedom of press or speech. Instead, it was not embraﬂﬁ;d by any initial justice before 1798,
and was expressly rejected by Wilson (Chapter 7.D) and partially rejected by Cushing (as
seen in the 1789 Cushing-Adams correspondence). The Blackstone-Mansfield definition of
freedom of press was only adopted during 1798-1800, when motives were suspect, by two
inftial justices who supported the Sedition Act, and by four successor justices who enforced
the Sedition Act. Even then, it was not embraced by the other four initial justices, or by two

SNCCEss0T justices.




CHAPTER S

THE SUCCESSOR SUPREME COURT JUSTICES AND
THEIR VIEWS ON
FREEDOMS OF PRESS AND SPEECH

[A] licentions press is the bane of fireedom, and the peril of society .. ..

--Supreme Court Justice Samuel Chase'
With the second group of six successor justices, President Washington completed his record
of ten appointments, and President Adams had opportunity for two appointments. They were
Thomas Johnson (serving 1791-1793), William Paterson {1793-1806), Samuel Chase (1796-
18113, Oliver Ellsworth (1796-1800), Bushrod Washington (1798-1825), and Alfred Moore
(1799-1804). While the successer justices included two leaders at the Constitutional Conven-
tion and two former governors, they differed from the initial justices in not including any
leaders in creating state governments and the confederation government during the American
Revolution (except Johnson) or chief justices of state supreme courts. In contrasi, most initial
 justices were leaders in forming the state governments and the Philadelphia government to
replace royal colonial governments, and had national reputations; three were drafters of their
state constitutions.” Two successor justices did not participate at all in revolutionary gov-
ernment, and two held secondary offices in their states, while only two were prominent dur-

ing the war and one of those became known for scandal and was recalled from Congress.

The dominant assumption is that the six successor justices, three of whom presided over
Sedition Act frials,” said nothing about the First Amendment before 1798. However, their pre-
Sedition Act views generally evinced friendly views of speech and press. The views of the

three who presided over Sedition Act trials, and of Ellsworth and Iredell, changed when the

! Samuel Chase to James MeHenry (4 Dec,1796), MoHerry Correspondernce 203,
* Chief Justices Jay and Rutledge, and Tustice Wilson.
3 William Paterson, most notoriously Samuel Chase, and Bushrod Washington,
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Quasi-War thundered and the Sedition Act passed. At that point, those five justices defended
the Sedifion Act and embraced the Blackstone-Mansfield definition, differing from most other
initial justices (Jay, Rutledge, and Wilson) and successor justices (Johnson and Moore).

This chapter's addition to existing Literature is each successor justice's pre-1798 views of
press and speech, which contradicts the prevailing assumption that they devalued press and
speech. For example, Johnson's prﬁclamatinn has not been included in discussions of press
and speech, and his support for a bill of rights has barely received notice. Paterson's and
Ellsworth's leadership in Senate action on the First Amendment has not been noted in discus-
stons of press and speech, nor have Paterson's essays that are discussed or Ellsworth's speech
on freedom of opinion. Chase, though the most discussed early justice, has not been de-
seribed as the ungratefil beneficiary of newspaper wars, nor has his fight for a bill of rights in
the Maryland ratification convention and after been developed. Washington has not been
considered in terms of pre-Sedition Act views on press and speech. The suceessor justices

later views during the Sedition Act controversy of 1798-1800 are discussed in Chapters 6-7,

A Justice Thomas Johnson.
Thomas Johnson, the first successor to an initial Supramé_ﬂﬂmt justice {unless Iredell gets
that title), participated in the pre-Revolutionary debates and presided over the formation of
Maryland's new government as its first governor. Later, he was chicf judge of a state court.*
His commitment to freedoms of press and speech was evident in two episodes of his life.
1  First Proclamation in Maryland History on Freedom of Press
Tohnson found himself at the center of a fight over freedom of press in 1777, as he took
affice as Maryland's povernor. When credible evidence armived that the British general would

convey a peage proposal to end both taxation and independence, Samuel Chase of Annapolis

! See generally (OSC 448; Fustices 1:149; Edward S Delaplaine, The Life of Thomas Johnion {Hitchcock, New
York 1927). He was chief judge of the state's general court, bui not of its supreme: cour,
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wrote 4 satire and a critique.” Chase® published them in the same newspaper issue, with the
satire under the signature "Tom Tell-Trath,' vrging acceptance of Britain's peace proposal
'with gratitude to the patriotic virtuous King, and angust incorruptible Parliament, and wise
disinterested Ministry,’ assuming even the village idiot would mnmediately see his dripping
irony. His critique wamed of nothing but fraud 'from the hands of the fyrant of Britain."”

Unfortunately, Balfimore was overrun by village idiots, who gathered at the local Whig
Club to identify the traitor they must ferret out. The club sent a deputation to demand that the
publisher disclose the name of the perfidious Tom Tell-Truth"® When the publisher, William
Goddard, refused, the club summoned him to appear the next evening since the article has
given great offense.”” When Goddard declined, the club's posse dragged him there, while re-
fusing to give their own names, and the club again demanded the traitor's name. ©° As bhe
again refused, the Whig Club pagsed a resolution banishing Goddard, requiring that he 'leave
this town by twelve o'clock to-mormrow morning, and the county within three dajrs,’“

Goddard went straight to the Maryland legislature, and delivered a memorial which, in
case village idiots abounded in Annapolis as well, began by disclosing the satire was “written
by a member of the honourable Congress.® A legislative committee quickly concluded that
the Whig Club's proceedings were 'a manifest violation of the constitation' and that it, not
Tell-Truth, threatened 'the overthrow of all regular gnvenmmnt.’” The ¢lub, deciding to twist

the facts rather than admit error, sesponded that it knew all the time that Tell-Truth meant

1 [William Goddard], The Prowess of the Whig Club, and the Monvewvres of Legion’ (William Goddard, Balri-
more 1777) app.2 (Tom Tell-Truth), app.3 {Cavelo), reprinting Maryland Jowrnad and Baltimore Advertizer
{Baltimore 25 Feb.1777).

& fhid app.d.

7 fyid (published 25 Feb,1777).

Y Ibid 4-5.

? Ibid 5-6.

Y fhid 6-8.

UCopy of the Yote of Expulsion in Whig Club' (4 Mar. 1777), ibid 11; ibid 9.

21 The Mernorial of William Goddard, Late of Raltimore, Printer' (6 Mar.1777), ibid 10.
" By the Commitiee of Aggrievances and Courts of Justice’ (Mar.1777), 7bid 12-13.
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‘ironically to sneer’ at the British proposal, and recast its objection as a literary critique, think-
ing 'the anthor rather unfortunate in framing his piece' so that 'the ignorant and ininformed
might mistake his intention.” Goddard's escort to the club was only because of his 'mulish ob-
stinacy’ and "brutal impoliteness,' and banishment merely "recommended it to him to leave.''*

However, still more idiots sailed on Baltimere's harbor. Two weeks after the initial inci-
dent, Commodore Nicholson marched to the printing press, ordered Goddard to accompany
him to the Whig Club, and carrfed Goddard by force.”” The Club resentenced the publisher
with the original terms of banishment, conspiceously without the word 'recommend.”

Gov. Thomas Johnson received the new petition Goddard sent. Johnson was sufficiently
shocked to forward it immediately to the legislature,’® which adopted resolutions, drafted by
none other than Tom Tell-Truth himself, again concluding the Whig Club's proceedings were
'a most daring infringement, and manifest viclation of the Constifution of this state, directly
contrary to the Declaration of Rights.""’

Johnson promptly issued a proclamation condemning the Whig Club's actions for "pre-
suming to exercise any power over the persons or property of any subject of this state,' and as
inlawful assemblies.’® That proclamation was 'the first vindication of the I_ibert_;f of the press
in Maryland' history.”® Goddard reissued his pamphlet on the affray crowned by the gover-
noer's proclamation and the legislature's resolution.”® Johnson, a new governor, was not obli-

gated to become involved, to forward the petition, or to issue the proclamation. He evidently

felt strongly about the attack on the press, an institution that two and a half years earlier he

" Whig Club, 'A Late Affair Between The Whiz Club and Mr, William Goddard' (11 Mar.1777), ibid app.1-2
{'rather unfornate,' 'mulish obstinancy,’ and hutal impolitensss' in italics).

13 167 § (the commodore was president of the Club).
S fhid app 2.
Y Resolves (17 Apr.1777), ibid 'Postscript’ 2; Maryland Gazette (Ammapalis 17 Apr.1777).

"™ Thomas Johnson, 'A Proclamation’ {17 Apr.1777), ibid Postoript 3, Maryland Gazette (Annapolis 17
Apr 1777,

1 J Thomas Scharf, Chronicles of Baltimore (Turnbull, Baltimore 1374) 161.

® mhid; aceord W Bird Terwilliger, "William Goddard's Victory for the Freedom of the Press' (1941} 36 Mary-
land Historical Magazine 139,
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relied on to disseminate his jointly written essay shutting off the royal governor's revenue.”!

2 First Influential Federalist Support of a Bill of Rights
Johnson's support for declarations of rights was first manifested the year before, in 1776,
when he was added to the committee to draft a declaration of rights and constitution for the
new state of Maryland.™ The declaration, which he supported, stated that 'the liberty of the
press ought to be inviolably preserved ™
Johnson sinpilarly supported a federal bill of rights, and was the only pre-Marshall justice
to do so during the 1787-1788 ratification debates, except Jay by mid-1788 and the lone justice
who opposed the Constitution.** (After ratification, most federalists supported a post-
ratification bill of rights as a ratification compromise). Johnson's position was expressed, and
pressed, in his first letter o his friend George Washingfon after the Constitutional Convention:
any necessary guards for personal liberty is [sic] the common interest of all the citi-
zens of America. And if it is imagined that a defined power which does not com-
prehend the inferference with personal rights needs negative declarations I presume
such may be added by the foederal legislatare with equal efficacy & more propriety
than might have been done by the Convention--Sirongly and leng impressed with an
idea that no governm[en]t can make a people happy unless they very generally enter-
tain an opinion that it is good in form and well administered 1 am much disposed to
give up a good deal in the [form)] the least essential part. .. . >
The letter clearly called for a bill of rights--'negative declarations' about 'personal rights'--
even though the federalist argument had been laid down by Hamilton and Madison and, re-
cently, Wilson and others that 'defined power[s]' did not comprehend 'interference with per-

scmal rghts.' JTobnson was 'much disposed to give up a good deal’ on this point. He may have

been the first influential federalist to support a federal bill of rights, after the Convention.

M Thamas Johnson, Samuel Chase and William Paca, 'To John Hammond' Maryland Gazette (Ammapolis 9
Sept. 17731 1. 1. :

2 progeedings of the Convention of the Province of Maryland' (14 Aug.1776-), American Archives 3:97, Pro-
ceedingy of the Convention of the Province of Maryvlard. | | the Fourteerth of Augnst, 1776 (Frederick Green,
Annapeliz 1778) 14,

B American Archives 31143, 147, 145-46 (3 Nov.1776}, Mﬁrj’]ﬂnd Declaration of Righty artxoeoeviid, Federal-
State Cowstiiutions 311686, 1690, 1682,

¥ rhase, discnssed below.
¥ Thomas Johnson to Georpe Washington (11 Dec. 1787, Washfugton Papers-Confederation 5:482, 484,
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Johnson ¢continued his support for a bill of rights at the Maryland ratification convention.
He did not do s0 to obtain ratification, becanse the convention had an 6b1ric-us preponderance
of supporters of the Constitution, ”® making no tactical compromise necessary. When William
Paca, an antifederalist, requested a day's delay in order to formulate amendments, Johnson
surprised hizs fellow federalists by making a motion to grant the regquested adjﬂumment,m
Then, as a member of the committes on 13111‘1«;*nll:lmf:m‘,s,mg Johnson supported twelve amend-
ments including one on freedom of press.” When tempers flared among the committee over
further amenﬂménts and the federalists withdrew support for any, Johnson departed from his
fellow federalists and joined the antifederalist supporters of amendments in unsuccessful
votes to recommend the twelve amendments and three additional ones, and to delay adjourn-
ment to allow a vote on the amendments including freedom of press.™

Five months later, Johnson again wrote to Washington, responding in part {o rumors that
he left the federalists. While assuring Washington he had engaged in no active conduct 'to

biing about any amendments' as a condition to ratification, he stuck to Ius guns on his prefer-

ence for them: he 'should be better pleased with the Constitufion with some alterations.”!

B Jostice William Paterson
William Paterson, though not participating in Congress during the Revelution and not being

then in the front rank of his state's leaders, later became its gr:ﬁ.rn:r_mznr,'tlz Wiih his appoiniment,

¥ The ratification margin was 63-11. Efffor'y Debates 2:547 549; DHRC 17:242,

' AC Hanson to James Madison (2 June 178%), DEC 4:645, 652 (24 Apr.1788); James McHenry to Georps
Washingfon (18 bay 1788}, ihid £:618; Chetapeake Polities 291,

* Ihidd 2:549; John B Cutting to Thomas Jefferson (11 July 1788), Jefferson Papers 13:331, 333.

* Eitiot's Debates 2:549, 555; DHRC 17:242; Jolm B Cotting to Thomas Jefferson (11 July 1788), Jefferson
Papery 13:331, 336.

M AMeayviand 92-93; Chesapeake Politics 292-91,
! Thormas Johnson to Georgs Washington (10 Oct.1788), Washington Papers-Presidential 1:42,

** See generafly John B O*Connor, Witliam Paterson: Lawyer and Statesman, 1745-1806 {RUP, New Bruwg-
wick 1979%; John E O°Connor, ‘“Willlam Paterson and the American Fevolution, 1763-1787 (PhD thesis, City
University of New York 1974); Richard C Haskett, ‘William Paterson, Councillor at Law® (FhID thesis, Prinee-
ton University 1952);, OCSC 624; Jstices 11163,
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the Supreme Court entered its only period when half its justices were bomn abroad.™ _

Though Paterson presided over Sedition Act trials, like Justices Chase and Washington,
he had not always seen speech and press as dangerously tempestuous.

1 Imvolvement in Congressional Passage of the Bill of Rights

Several critical states, including New York and ultimately Virginia, only ratified the
Constitution with recommendation or promise of a bill of rights.™ North Carolina initially
voted against ratification, and Rhode Island refused even to call a convention, while Virginia
delﬁjred. Madison shifted from his earlier pesition that a bill of rights was superfluous, to
support 'safeguards to liberty.! ‘Washington added his weight by calling for approval of a bill
of rights in his inaugural address.

Early in the first Congress, Madison guided the adoption of the Bill of Rights, first by
making a motion to debate amendments in May 1789, and then by proposing a Bill of Rights
in early June 1789% containing the provisions recommended most by the states. Federalists
had been concemed that amendments with rights could lead to amendments disempoweting
the new povernment, but through the ratification compromise they generally supported the
| Bill of Rights.*® Madison's House committee report approved the Bill of Riphts at the end of
July,?” and the House approved it with 17 provisions and sent it to the Senate in late August.>

That iz when Paterson, and also Ellsworth, became involved as the Bill of Rights came to

them and the other senators by a reading of the House version on 25 August 1780 The

¥ Paterson in Ireland of Scottish ancestry, Wilson in Scotland, and Iredell in England, William Paterson to John
Macphersen (12 Nov 1771, W Jay Mills {ed), Glimprer of Colonial Society and the Life af Princeton College,
1766-1773 {Lippincott, Philadelphia 1903). ‘While this book purports fo be Paterson's essays and letters, it must
be used with caution becanse it is "congistently inacctirate' Richard C Haskeit, 'Princeton Before the Revolution:
Notes on a Source' {1949 6 William & Mary Quearterly (3rd ser) 90, 2L

H aAmendments Proposed by the Virginia Convention (27 June 1788), DHFF(C 4:15, Amendments Proposed by
the Mew York Convention (26 July 178R), ibid 4:19.

¥ DHFFC 4:9 (8 June 1780}, He envisioned inserting amendments thronghout the Constitution, wniil & motion
by Roger Sherman provided that they would be added at the end.

¥ E g, 'An Address @ the Electors of the State of New-York' (21 Mar. 1801), Hamifton Papers 25:356.
T DHFFC 4:27 (28 Tuly 1789).
® DHFFC 4:35 (24 Ang. 1789).
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House-approved speech and press provisions were as follows: 'The freedom of speech, and
of the press, . . . shall not be infringed.™ Initially, amendments to those provisions were 1e-
jected on 3 Saptsmhf:r,‘” but then amendments bringing them to their corrent language were
approved r;:-ln 9 September: 'Congress shall make no lasw. . . abridging the fieedom of speech,
or the press...."> The House, rejecting Senate changes to various other provisions, re-
quested a conference committee, and named Madison to head its delegation.®

Paterson, Ellswortl, and Charles Carroll were the three senators appointed to the Senate
delegation to the conference on 21 September.”* All three supported the conference commit-

tee report on 24 September, which approved the final language of the First Amendment”

ex-
cept for a subsequent minor stylistic r::ha.nga%:
Congress shall make no law respecting an establishment of religion, or prohibiting
the fiee exercise thereof; or abridging the freedom of speech, or of the press, or the
right of the people peaceably to assemble, and to petition the government for a re-
dress of mrievances.
The House then approved the final Bill of Rights on 24 September,”” and the Senate agreed to
the House resolutions on 25 and 26 September 1789.* Then, the Bill of Ripghts was submit-
ted to the states for mﬁﬂcaﬁﬂm4g which reached the required three-fourths on 15 December

1791. Unfortunately, the ratification process was not exiensively documented ™

Paterson supported the Bill of Rights as it reached the Senate. Neither he nor Ellsworth

® DHFFC 436 (24 Aug 1789).

H DHFFC 1:152 (3 Sept.1789).

¥ DHFFC 4:43, 44, 1:166 (9 Sept.1789), 4:45, 46 (14 Sept.1789). See i5id 1:153 (4 Sept. 1739}
A DHFFC 1181 (21 Sept.1789).

“ DHFFC 4:8_ 1:182 (21 Sept.1789).

4 PHFFC 4:47, 1:186 (24 Sept.1789). I then was the third of twelve amendments, buot the first two were re-
jected by the states; the phrase "First Amendment' is used for simplicity,

* The next day, the Senate changed ‘peaceably to assemble and petition’ ta peaceably to assemble, and to peti-
tion.*

H DHFFC 4:48, 1:189 (24 Sept.1789).
# DHFFC 1:192 (25 Sept.1789), 1:198 (26 Sept.1783).

¥ DHFFC 4:1 (28 Sept.17809). The amendments approved by Congreas were entitled ‘Amendments to the Con-
stitution;” rather than 'Bill of Rights ' and numbered twelve, only the last ten of which were ratified in 1789-91.
JbFd

N pEC 2:321-00,
232




initiated any Senate consideration of rights, or drafted any version before receiving the House
version; they simply respended to and edited the House version, Their involvement was [im-
ited, though critical, and was hard to distinguish from other committee assignments, where
their task was to pet the job done. Paterson's concern can perhaps be measured by his waiting

nearly a half year to write to New Jersey's governor to remind bim that 'Congress have not

received the ratification of the Amendments to the Constitution by the State of New JErsejr,‘ﬂ

after New Jersey voted in favor of ratification. With equal ennui, New Jersey waited two

more months before sending its confirmation, ™
2 Essays on Polities and Dissent Before and After the Bill of Rights

Paterson wrote essays, some of which were published in local newspapers under the pseu-
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domyms 'Aurelius,' 'Horatius,' and Hortensius,”” His opening essay (which has net been pub-

lished or quoted) began with acknowledgment of the legiﬁfnaﬂjf of 'diversity of sentiments”:

In free governments, whete men enjoy the right of judging for themselves, diversity
of sentiments respecting public men and measures must be expected, and is, indeed,
mmavoidable. This diversify, however, 15 aftended with good or bad effects accord-
ing to the principle from which it flows. If the agent be an honest and candid in-
quirer, if his object be truth and information, he will be ever open to conviction, and,
when convinced, will think it no dishonor to refract, and acknowledge his error.
But, on the contrary, if his mind be darkened by prejudice, be guided by selfish
view, or actuated by party spirts, his opinions, however emroneously formed, no
course of reasoning nor invoeation of facts can induce him to forego. He may be re-
futed, but will never be convinced; truth may dazzle him by its brightness, but wiil
never irradiate or cheer. To attempt conviction under such circumstances would be
labor unprofitably betrafy]ed.™

Though acknowledeing other viewpoints, Paterson atiributed sentimments different from his
own to confumacy, and darkly ascribed much of that contumacy to the demons of ‘party spii-
its. Such dark thoughts began to predominate, as the next essay recited a recurrent maxim in

his thinking, that "Party is the madness of many for the gain of a few," in effect treafing his

U Willian Paterson to William Livingston (29 May 17900, "William Livingston Family Papers’ (MHS, Boston,
M. N-1572.2, Box 3).

2 An Act To Rakify (19 Nov. 1786), DHC 2:326-29; Elisha Lawrence to George Washington (4 Aug. 1790), ibid
2:325,

* pagerson Essays 2, 6, 10, 12 efe. {Aureling), 54, 56, 58, 60 efe. (Horatiug), 78, 80, 82, 83 efc. (Hortensiug).
M Ihid 1-2.
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own view as objective and the anfifederalists as partisans,” foreshadowing his future ap-
ptoach to the Republican opposition™ and to Sedition Act violators. Both essays preceded
ratification of the Constifution in 1788 and his joining the Supreme Court in 1793,

He fook a more tolerant tack toward 'diversity of senfimenf' in another essay, somefime
after his appointment but when he still saw some positive aspects to the French Revolution,
as he discussed the difficulty of 'fix[ing] upon a constitution and frame of government.'

Our notions with respect to government are extremely mutable and various. On this
point, men of the soundest heads and purest hearts entertain very different senti-
ments; and, in all probability, will continue to do so till the end of time. Nor is this
to be wondered at when we consider, that, in matiers of opinion, the same person, in
his various stages of progression through life, scarcely differs from others more than
he does from himself. This diversity of sentiment arises from a thousand
sources[]. ... 8
Missing was reprobation of opposing views, based on prejudice, selfishness, or parfy spitifs.
Instead, Paterson spoke of freedom of speech in much the way he spoke of freedom of as-
sembly, a couple of essays later. "The people have a right to assemble in town-meetings
ahout polifics, and to talk them over, and argue pro and con, and resolve and re-resolve upon
them. It is the right of man and the birth-right of Americans. True, very frue, ... " »

The first and second essays and the third could have been written by two different peo-
ple, one intolerant and the other open to dissenting expression. The First Amendment intes-
vened, but did not resolve the tug of war in Paterson's thinking; the 1798 crisis did.

Paterson added another maxim that could justify anything: the new government's right of

self-preservation. In 1789, he offered it ag a justification for the new criminal law.®® Tt was

essentially the ancient reason of state argument, dressed n pretiier ¢lothing. Not only could

= fhid 7.

 ihid 54, 56.

¥ jEid 13 (ratification), 16 {appointment).

3 ibid 48.

W 1hid 58.

i Noteg of William Paterson’ (22-23 June 1789), DHFFC 9:474, 475, 476, 479.
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it justify anything, but it did. A decade later, Paterson used it to justify the Sedition Act.”

C  Justice Samuel Chase
Samue! Chase became the first Supreme Court justice to be impeached, thoogh he was not con-
victed when the Senate vote fell short of the required two-thirds majority.> In his wake in the
Continental Congress and throughout his career was r:::t:nrﬂ:v.i'trﬂ;im1:1,'53 sc:ault:la,l,54 or both,®
He expressed support of freedoms of press and speech, before the Sedition Act erisis,
1 Chase's Rise Through Newspaper Debates
Chase's rise to a leading position in Maryland politics, and consequently to the Continen-
tal Coongress, resulted in large part from his use of the press. In the opening of one essay, he
relied on freedom of speech and condemned those who labeled dissent 'sedition”:
Freedom in enquiry and opinion we hold with you a natural right; and therefore the
terms. . . "the sowers of sedition and discord"--"state-lawyers who pushed forward
this publick resolve for the promotion of their own private gains," applied to those,
who differed from you in sentiment, are intemperate. . .,
A quarter cemtury lé,ter, Chase's fall in public esteem also resulted primanly from newspapers,
over whose prosecutions he zealously presided (Chapter 6.D).
During the Stamp Act debates of 1765, he led®” demonstrations by predecessors to the

Sons of Liberty who, as the royal governor related, hang'd or burn't in effigie’ the stamp col-

lector in front of the gallows, though Chase may not have been involved in the 'mob of three

8 Paterson Drafl Opivions 45; William Paterson's Charge (U.S.CIir.Ct.Vt. 3 Oct. 1798), DASC 3:262, 293,
2 Chase Trial 268,

9 E g, Samuel Chase, Marvland Gazeite {Annapolis 23 Aug.1781), in Carrolf Papers 3:1474 (with Charles
Carrolly; Daniel of St. Thoras Jenifer to Charles Carroll {2 Aug.1779), ibid 3:1251,1260 {with Samuel Wilson),
altercations with Walter Dulaney and John T Zubly; and examples io this sectlon; gccord Neil Strawser, *Samuel
Chase and the Annapolis Paper War' (1962) 57 Maryland Historical Magazine 177 (1766 conlroversy over city
expenditures}.

* Charles F Adams (ed), Memoirs of John Quincy Adams (Lippincatt, Philadelphia 1874-77) 5:213.

5 See generally Stephen B Presser, The Original Misunderstanding: The English, the Americens and the Dig-
lectic of Federalivt Jurispradence (CAP, Durham 1991}, Jane S Elsmere, ‘The Impeachment Trial of Justice
Samuel Chase’ (PhD thesis, Indiana University 1962 COCSC 137; Justices 1:185.

5 Thomas Johnson, Samuel Chase and William Paca, 'To John Hammond' Marpland Gazette (Annapolis 2
Sept.1793) 1, 1.

67 Spmuel Chase, "To the Publick' Maryland Gazette (Annapolis L& July 1766).
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of four hundred people’ that then destroyed the cpllectﬂr’s house.*® Opponents soon deseribed
Chase as a 'reckless incendiary, a ringleader of the mob,’ and Chase shot back that fhey were
'd-:?;sljicable pimps, and tools of pﬂwer.'ﬁg The printer of the Moryland Gazette, which had
published what Chase called 'the most inveterate and false reflections’ against him, ‘refused to
give [his response] a place in his paper' because its libelous vitriol would 'subject him to
proseeutions, and the dislike of many of Ais friends.”™ Chase responded with a broudside as a
'vindication' of himself,” benefiting from the press even while criticizing it.™

In 1772-1773, Chase entered another major altercation in print opposing the eolonial gov-
ernment and the established church. Compensation for many governmental officials was paid
from tobacco inspection fees, and under the same law, compensation for the established church
clergy was paid in tobacco or money from a related tax on each head in every parish. The law
authorizing these taxes expired in 1770,” and the lower legislative house refused to extend it,”
supported by Chase.” The governor tried to reinstate the coleny's revenue stream by proclama-
tion, ™ and the Anglican ministers tried by petition, which the lower house rejected.” The min-

isters argued that nopextension of the 1747 act’ revived the higher tax of the exiginal 1702

% Horatio Sharpe to Lord Baltimore {10 Sept.1765), Morpland Archives 14:222, 223; accord, Horatio Sharpe fo
Thomas Gage (23 Sept.1763), ibid 14:224; Marviand Gazeffe (Annapolis 6 Mar.1766).

€ gamuel Chase, "To the Publick' (18 July 1766); gecord Creation 253-54.
M ibid.
M mhid

™ He aecasionally published other broadsides, more than any other early justice, again presumably becanse
newspapers would not provide free space. E.g., "To the Citizens of Baltimore-Toven' {4 hiay 1784); "To the Vot-
ers of Baltimare-Town' (3 Oct.1788); 'To the Voters of Anne-Arundel County' (25 Oct. 1786}

" The most recent reenactments extended the fees wntil 25 Dec.1769, and then until I Oct. 1770, An Act Com-
tinuing an Act Entit[]led an Act for Amending the Staple of Tobaceo for Preventing Frands in His Majesty([]z
Customs and for the Limitation of Officers["] Fees (13 Nov.1766), Marviand Archives 51:222; similar Act (13
Dec 1769}, ibid 62:123,

* Marpland Archives 62:200-01 (31 Oct.1770) (upper house passed), ibld 62:411-14 (17 Nov.1770) (lower
house rejectad).

M Marviand Archives 62:414 (17 Nov. [770).
¥ 1 Proclamation’ (26 Nowv. 1770), Marydand Archives 63:109-10.

" Hugh Neill to Daniel Bucton (18 July 1771), Willion S Pery (o), Historiced Collections Relating 1o the
American Colowial Chnmrch (np, Hardford 1870-78) 4:342, 343,

* An Act for Amending the Staple of Tobacco, for Preventing Frauds. .. (1747), Maylamd drehives
441595, 604,
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act,” and filed suits for the higher tax.’ Chase first entered the controversy involuntarily when
his private legal opinion fo a minister was printed, supporting that claim® Chase stanched
criticism by arguing that the original 1702 law was unconstitutional,” which both paid the es-
tablished clergy with the poll tax and established the Anglican Church. Chase, with William
Paca and Thomas Jolmson, offered free defense to parishioners declining to pay the pell tax. 5
A leading Anplican minister, goaded by a preciprtous drop in income,® published an attack on
Chase and Pabafﬁ whose response began 4 newspaper war,” which became front page mate-
rial ** Other essayists debated the officials' fees.™ Finally, the lower house almost unanimously
resolved that the 1702 law was unconstitutional, with Chase's and Johnson's support, in June

1773, and replaced it with a lower tax for the clergy®' Chase and Paca published scathing

" An Act for the Establishm| ]t of Religious Worsh(ilp in This Province According to the Church of England:
and for the Maintenanes of Ministers (16 Mar. 1702), Meryland Archives 24204,

B gammuel Chase and ‘William Paca, 'To the Rev. b Jonathan Boucher' Maryland Gazedte (Amnapolis 14
Jan.1773) 2 3; S8ammel Chase and William Paci, ‘To the Reverend Mr. Jonathan Boucher' Marviand CGazetfe
(Annapolis 18 Mar.1773) 1.

Bl i This is often misdescribed as an opinicn that the 1702 law was unconstitotinoal.

82 r001d True-Pemmy,' Marpland Gazetfe (Annapolis 20 Aug.1772).

i an Act for the Establishm[)i of Religions Worsh[{]p in This Provings According to the Church of England:
and for the Maintenance of Ministers (16 War. 1702}, Marvland Arohves 24:264,

¥ Thomas Johnson, Samuel Chase and William Paca, "To Jolm Hammond' Mevryland Gazetfe (Annapolis 9
Sept.1773) 1, 2. They defended at least four suits. See Charles A Barker, The Backgrownd of the Revolution in
Marylawid (YUP, New Haven 1940) 363.

¥ Jonathan Boucher, Remimiscences of an American Loyalist 1738-1789 (Kemnilat Press, Port Washington
1967 7

# Jonathan Boucher, 'To Samuel Chase and William Paca, Esqrs.' Marylond Gezette (Annapolis 31 Dec.1772) 2.

¥ camuel Chase and William Paca, 'To the Rev, Mr, Jopathan Boucher Marviand Gazetie (Annapolis 14
Tan.1773) 2, 3; Jonathan Boucher, 'To Samuel Chase, and William Paca, Esqrs.' ibid (Anmapolis 4 Feb.1773) I;
William Paca, 'To the Eev. Mr. Jonathan Roucher Marpdand Guzette (Antnapolis 25 Feb.1773) 2.

® Jonathan Boucher, *To William Paca, Esq. Marpland Gazetre (Annapolis 4 Mar.1773) 1; William Paca, 'To
the Reverend Mr. Jonathan Boucher' ibid (Ammapolis 11 Mar, 17731 5-6; Samuel Chase and William Paca, "To
the Reversnd Mr, Jonathan Boucher' ibid {Aonapolis 18 Mar. 1773} 1-4; Jonathan Boucher, 'To William Paca,
Esq." Supplement to the Maryland Gazette (Annapolis 18 Mar.1773) 1; Samuvel Chase and William Paca, 'To the
Reverend Mr. Jonathen Boucher' Marpland Gazedte (Annapoliz 18 Mar. 17733 1, 1, 3.

¥ Most notably Charles Carroll writing as ‘First Citizen,! Maryland Gazeffe (Annapolis 4 Feb.1773, 11
Rar.1773, 6 Way 1773, 1 July 1773); Daniel Dulany writing as ‘Antilon,’ ibfd {7 Jan 1773, 18 Feb.1773, 8§
Apr 1773, 3 June 1773); and Jobn Hammond, To the Printers’ ibid (29 July 1773) 1.

 Aaryland Archives 63:347 (19 June 1773); ibid 64:130 {14 Dec.1773) {reaffirming illegality). The upper
howse disagreed. fhid 64:234 (21 Dee.1771).

a Maryland Archiver 64:2534 (21 Dee.1773).
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crificism of the opposition.*? and their fight vaulted them info the Maryland delegation to the
Continental Congress.”™ That was larpely aftributable to the press.

2 The Maryland Declaration of Rights and Freedom of Press

The Maryland Declaration of Rights of 1776 was drafted by a committee of seven of the
delegates™ Chase's motion brought about the appointment of that committee,” and Chase
was initially on it*® but lost his seat when he resigned from the convention {because he dis-
agreed with instructions from constituents).”’ The committee's draft included freedom of
press, and was p&pmed before his resipnation, though not debated until two months later.”

Chase voted for the final declaration of rights,” which contained strong protection for
freedom of press:

KXXVILL. That the liberty of the press ought to be inviclably preserved.'™”

Two things underscore Chase's commitment to that liberty, or at least to his enjoyment of that

liberty. A month before his motion to form the committee, he asked John Adams to obtain a

book on 'Civil Liberties' written by a prominent advocate of press and conscience. As soon

% Thomas Johnson, Saruel Chase and William Paca, *To John Hammond' Marpdand Gazette (Annapolis 9
Sept.1773) 1-6.

¥ Cop Jonathan Boucher, Reminiscerces of an American Layalisi, 1738-1789 (Kennikat Press, Port Washington
1967) 69-71; Maryland Arohives 64:xviii-xix; Anne ¥ Ziouner, 'The "Paper War® in Maryland, 1772-73: The
Paca-Chase Political Philosophy Tested' (19763 71 Maryland Historical Magazine 177; Jean H Vivian, "The Poll
Tax Controversy in Maryland, 1770-76: 4 Caze of Taxation wigh Represeatation' (1676) 71 Maryland Historical
Magazine 151; Anne Y Zimmer, Jonathan Boucher: Loyalise in Exile (Wayne State University Press, Detroit
1978) 11%8-31; David C Skaggs, Roots of Moryland Democracy, 1753-1776 (Greenwood Press, Westport 1973)
128-31

M procesdings of the Convention of the Province of Maryland' (14 Aug. 1776-), American Archives 3:83, 91.
 fhid 3:50 (17 Aug. 1776).

M reid 3:01. Additional members were added, including Thomas Johnszen, when Chase and two others resigned.
307,

M Proceedings of the Convention of the Province of Maryland. . . Fourteerith of August, 1776 (Frederick Green,
Annapolis 1776) 12 (on 27 Ang. 1776).

* Reported 10 Aug, 1776, and debated American Archiver 3:135, 138 (31 Oct.1776).
® See thid 3:143-47 (3 Nov.1776).

WO rhid 3:143, 147 (3 Nov.1776); Maryland Declaration of Riphts artssowviil, Feederad-Stafe Constitu-
tions 3:16566, 1690

M Samuel Chase ta John Adams (9 July 1776), Letters of Delegates 4:415 nl, referring to Richard Price, Ob-
servations on the Nature of Civil Liberty (répr John Dunlap, Philadelphia 1776).
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as the committes draft was printed, he sent a copy for comment to John Dickinson,' the re-
cent author of the Continental Congress address that first recognized freedom of press.

Twelve years later, in April 1788, Chase again expressed commitment to the state decla-
ration of rights, or at least his own enjoyment of it. His published essay began by affirming
that he was 'a friend to our present state government because it is wisely caleulated to secure
all the civil and relipious rights of the people and fully adequate for all internal state pur-
poses....' He then listed ten provisions of the state declaration of rights, evidently those he
found most fundamental, such as trial by jury and freedom of press.'™ Similarly, the day the
proposed federal Constitution arrived in Maryland, Chase expressed concern that it ‘will alter,
and in some instances, abolish our [Maryland] Bill of Rights,"'™ and his concern continued.

3 The Necessity of a Federal Bill of Rights and of Freedom of Press

Chase was the only early justice who opposed the Constitution in 1787-1788, and part of
his reason was its cmission of a bill of rights. After the Maryland rafification convention, he
symmarized his reasons for opposition as the lack of amendments 'to declare & secure the
great and essential rights of the people’ and to limit some of the new government's pﬂWﬂrS.lm

At the Maryland ratification convention, Chasv:'s speeches, according to us notes, ad-
dressed five topics, and the fourth was his concern that the proposed Constitution thieatened
freedom of press and of conscience. His notes for that fourth topic were:

Old Whig No.5-4 Brutus No 2
Liberty of Consgisnces
Bill or Declaration of Rights

Liberty of Press'®

Chase's references to three recent essays fill in many of the gaps, and indicate that he used

"™ Samuel Chase to Jehn Dickinson (29 Sept.1776), Letters of Delegates 5:261; see Samuel! Chase to John
Diickinson (4 & 19 Qet.1776), fhid 5:262 n2,

1 103bjections to the Federal Government,’ in 'Samuel Chase Papers' 61 (NYPL, Bancroft Collection v.168).
"% Ampland Journal (28 Sept.1787), reprinted in Essqvs on Constitufion 325

1% gamnuel Chase to John Lamb (13 June 1758}, Isaac  Leake, Memoir of the Life and Twmes of General John
Lomb (T Munsall, Albany 1830) 310; DHTRC 18:47.

e rjections to the Federal Government, in 'Samuel Chase Papers' 97 (NYPL, Bancroft Collection v.168).
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| their reasoning. 'Old Whig' No. 5 discussed 'some of those liberties' that should be included
in a bill of rights.”” The essay listed five freedoms, beginning with liberty of conscience,
followed by ‘fieadom of speech and of writing and publishing their thoughts on public mai-
ters.'™ The sequence in the essay matches Chase's sequence of conscience and press in his
notes. 'Old Whig' No. 4 gave reasons why ‘we ought carefully 1o guard ourselves by a bill of
rights against the invasion of those liberties which it is essential for us to retain’® Without
such a bill of rights, it wamned, 'government is always in danger of degenerating into tyr-
ammy.!" 'Brofus' No. 2 similarly insisted that the foundation of a new government must be
expressly reserved rights, beginning with criminal law rights, then freedom of conscience and
free elections, and then 'that the liberty of the press should be held sacred, ™! Chase’s notes
also listed two common arguments of opponents of a bill of rights, to be refuted. Ha

The vote for ratification at the Maryland convention in May 1788, which was by a heavy
federalist majority of 63 to 11,""* was both preceded and followed by discussion of a bill of
rights. When former Gov. William Paca proposed amendments, the commiitee of thirteen
appointed to consider them'"* included Chase as well as Johuson,!'® The only plenary record
of Maryland's ratification convention, which is printed in Effiot's Debates, 1s the address writ-

ten by the minority supporting the amendments," ¢ which included Chase."” It recited, ap-

107 An O1d Whig' ¥V (Oct-Nov. 1787), Complete Anti-Federaiive 3:34, 34 (§3.3.25-30),

9 Ihicf 3:37.

0% a0 Old Whip® 1Y {Oot.-Nov. 1787, i6id 3:30, 34 (§3.3.18-.24).

M rhid 3:33.

Mgt {1 Nov, 1787), ibid 2:372, 373, 375 (§2.9.24-33).

12 \Objections to the Federal Government,’ in "Samuel Chase Papers' 37 (NYPL, Bancroft Collection v. L68).

U3 v ddress to the People of Maryland' ([1 May] 1788), Efifot’s Debates 2:547, 548, 549; DHRC 17:242 (ex-
cerpta); decord Bernard C Steiner, Maryland's Adoption of the Federal Constitation’ {1900) 5 American His-
torical Review 207,

Y fhid 2:549; see DHRC 17:23 70, Paca's amendments are reprinted in SHRC 17:240 (29 Apr.1788).
U phif 2:549: John B Cutting to Thomas Jeffersen {11 July 1788), Jefferson Papers 13:331, 333,

Y ibid 2:547; DHRC 17:242,

U7 pbid 2:536.
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parently accurately, ' that the committee agreed unanimously to twelve amendments includ-

ing one on freedom of press, but that the federalist majority on the commitiee made a strate-

12 evidently out of frustration or fear at

gic decision to recommend no amendments at all,
Chase's Insistence on arguing for at least three additional amendments.

The minerity address reprinted not only the freedom of press provision, which the com-

mittee had approved but not reported, but its reason for deeming the provision eritical:

12, That the freedom of the press be inviolably preserved.

In prosecutions in the federal courts for libels, the constitutional preservation of this

“great and fimdamental right may prove invaluable., 120
The way that this provision could 'prove invaluable' in prosecutions for libels, was in thwart-
ing them by elevating constitutionally-protected fieedom of press over the common law of
seditious libel. Only then would freedom of presy "be inviolably preserved.” The provision
did not mean preservation of the right to jury trial, or of the jury's right fo determine facts,
because those were protected by a separate amendment for all criminal cases. The provision
did not mean creation of a defense of truth, because it did not even hint af that.

As the new Congress convened the next }r.ﬁar, Chase lobbied for amendments to be
adopted to check the new government {though drowmed in pessimism about the prospects), by
contacting 2 leading supporter of a federal bill of rights, Sen, Richard Henry Lee:

I observed that a day is appointed to consider amendments to the new Constitution.
I am one of the number that expect no essential alterations. I hope I may be mis-
taker. 1 fear that no check will be placed on the exercise of any of the powers
granted. [ am satisfied that, every amendment must flow from grace & favor. Cur
people will not contend for any, the most important. In this state we are prepared to
submit to any government. The hearts of our people are broke, they are bow[ed]

down to the earth with their debts. '™

His reference to only the 'grace and favor' of Providence bringing amendments was because

U A Hanson to James Madison {2 June 1788), DHC 4:645; John B Cufting to Thomas Jeffersen (11 Toly
1788), Sefferson Papers 13:331-36; J Thomas Scharf, Hiszory of Maryfand (JB Piet, Baltimore 1879) 254246,

0 rhid 4:656-6T; Elifor's Debates 2:549, 555; DARC 17:242; John B Cutting to Thomas Jefferson (11 July
17RE), Sefferson Papers 13:331, 336, The issues in that strategic decision are summarized in Maryfend 91-91,

1414 ddvess to the People of Maryland' ({1 May] 1788}, Ellior's Debates 2:552; DHRC 17:244.
1 Samuel Chase to Richard Henry Lee (16 May 1789), DHFFC [5:565-66.
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in Maryland the 'people will not contend for any" because of being broken and laden with
debt. He similarly wrote a vear earlier that amendments were favored by the people, but 'they
are depressed and inactive' and 'seem ready to submit to any master.”” Chase continved fo
lobby for freedom of press by again writing to Lee, two months ater, to express opposition to
the Senate doors being closed as contrary to Republican prineiples' that demanded openness
to public viewers and the press,'®

4 Later Reversal on Freedom of Press

In 1787, Chase had marched into the debate over the Constitution by urging caution and
delay, so fellow citizens could 'lay their sentiments and reasons for or against the measure
before you,” and urging that "you ought to hear both sides, as the man who defermines on
hearing one part only, will almost always be mistaken in his judgment."?*

By late 1796, his first year on the Supreme Court, Chase had enough of hearing both
sides, and wag far more concemned with the recently emerged Republican press than with pro-
tections of the Bill of Rights.'" He sent a letter amounting to an advisory opinion on the
French minister’s effort to influence the 1796 election, in response fo the secretary of war
sending a copy of the durora, the leading Republican newspaper, criticizing the government.
Chase's advice was for the government 1o bring a eriminal libel prosecution of the printer: 126

I thank you for the durora, but my absence prevents me from any knowledge of the
sentiments of the people here, respecting Mr, Adet's abuse of our whole adminisira-
tion, and appeal to the people. [ think the printer ought to be indicted for a false &
base fibel on our government. A free press is the support of liberty and a republican
gov[']t, but a licentious press is the bane of freedom, and the pest of society, and will

da more to destroy real liberty than any other instrument in the hands of knaves &
fools. Tsee no difference between Genet and Adet. ... '

122 Sammel Chase to John Lamb {13 June 1788), DHRC 18:47, 48,
"2 Gamuel Chase to Richard Hemy Lee (2 July 1789), DHEFC 16:916, 917; see Chesapeake Polities 261-93.
14 [Sarnuel Chase], "Letter of Caution' (12 Oct.1787), reprinted in Exsays on Constitution 327, 328.

12* His partisanship while on the bench was also manifested in hiz advisery opinion on an official printer, calling
for & 'trusty or faithful discreet person of unguestionable attachment to the povemment’ ([Apr.] 1800), McHenry
Correspondenice 431 n3; and his active campaigning for Adams in 1800, dwrora (Philadelphia 9 Aug 1800,
DHESC 1:895.

26 Gamuel Chase to James McHenry (4 Dec. [796), 'Chase Papers' (James S Copley Library, La JTolla).
127 ihid. 'Pest may be ‘peril’; the writing is difficult to read.
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Chase saw little value in an opposition press, and readily tdentified its statements as criminal
lihels and licentiousness. He was primed for prosecutions two years before the Sedition Act.

Chase's change was dramatic from the Maryland 1atification convention, where he found a
bill of rights indispensable to protect liberty, and called for 'freedom of the press [to] be mviola-
bly pieserved' because it would be invaluaﬁle for defense of libel prosecutions, to that 1796 advi-
sory opinien, in which he urged indicting an opposition newspaper for criminal libel. His change
became even more startk once he was armed with the Sedition Act in 1798, as he became the most
zealous justice in prosecuting those knaves and fools' of the press. (Chapter 6.D.) Under it, he
charged grand juries that it was 1 'false patriot’ who ‘without just cause, creates distrust and suspi-
cion of the legislature, or of the executive, or of the principal officers of government,’ and that a
frue patriot must 'give up his private sentiments to the public will.™*® By h1is impeachment trial in
1805, Chase had expanded the category of knaves and fools to inctude all his enemies.'*

Chase's reversals on opposing the Constitution, on professing strong cominitment to free-
dom of praés, and on believing that freedom of press shielded against federal Libel prosecutions,

were not his only reversals. He also reversed positions on a federal common law of ¢rime, on

criticism of the administration (Chapters 3.E, 2.C), and on the Blackstone-Mansfield definition.

D Chief Justice (Hiver Ellsworth

(Niver Ellsworth, the third chief justice, held that position as the Sedition Act was passed and
as trials under it occurred, though he did not preside over any and was in France on a diplo-
matic mission during most. The only book-length biography of Ellsworth ™" devotes one sen-

tence to his role in and views of the First Amendment,” but Ellsworth's 1ele was as signifi-

12 camue] Chase’s Charge ((1.8.Cir.CtPa, 12 Apr. 1800), HHSC 3:408, 413.
1% gamuel Chase to Joseph Hopkinson (10 Wiar 1805), *Sanuel Chase Papers’ (LC, Washington).

19 cop penerally William G Brown, Life of Ofiver Ellsworth (Macmillan, New York 1905); OCSC 252; Justices
1:223, No thesis has been written on Ellsworth, but a judicial biography has been. William R Casto, Offver
Eltsworth and the Crearion of the Federg! Republic (Second Circoit Committes on History, New York 1997)
{the best source).

P rhid 20,
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cant, thouph brief, as Paterson's in adnptiné the Bill of Rights.

1 Reﬁsiun and Congressional Passage of the Bill of Rights

The Senate amendments of September 9, 1789, which were the final Senate action on the
Bill of Rights, were in Ellsworth's handwriting'™ though they were doubtless not based en-
tirely on his preferences but on Senate debate. It is significant that the changes did not show
hostility toward the House version, but instead mainly improved syntax and renumbered the
House amendments. It is equally significent that 'he was not particularly enthusiastic about
the task.'™ The substantive changes included the final language of the freedoms of speech
and press clauses, rewonding of the establishment provision to refer to "articles of faith or a
mode of worship,' the final language of the free exercise clause (deleting freedom of con-
science as {ilu}:bh'-::.a‘[i*i,re),134 deletion of a conscientions objector provision (perhaps also be-
cause duplicative), and revision of the grand jury and double jeopardy 1:-r¢:wisir:-nﬁ'..135

Ellsworth led the three senators, jeined by Paterson and Carroll, when they were ap-
pointed to the conference committee on 21 September *® He delivered the conference com-

mittee report to the Senafe on 24 September,”” and it too was in his hand. B He retained,

without damage, the final language of the speech and press clauses. In writing these drafis,

W3 DHFFC 1:168 035, 4:450 (9 Sept.1789).
3 Eltsworth 77

% Thys, what became the First Amendment was changed from the two provisions in the House version of 24

August 1789 (DAHFFC 4:35):
_ ARTICLE THE THIRD
Congress shall make ne Iaw establishing religion or prohibiting the fres exercise thereof, nor shall the
rights of Conscience be infringed.
ARTICLE THBR FOURTH
The Freedom of Speech, and of the Press, and the right of the People peaceahly to assemble, and con-
sult for their common good, and to apply 1o the Government for a redress of grievances, shall not be in-
fringed.
to the Senate version of 9 and 14 Seprember 1789 (f5id 4:46):
ARTICLE THE THIRD
Congress shall make no law establishing articles of faith, or a mode of worship, or prohibiting the free
exercise of religion, or abridging the freedom of spesch, ar of the press, or the right of the peopls
peaceably to assemble, and to pefition to the povernment for a redress of grievances.

3 NHFRC 4:43-45 (9 Sept.1789), 45-47 (14 Sept.1789).
1% nEFRC 4:8, 1:182 (21 Sept [789). Ellsworth was listed first, and presented their report.
Y DHFRC 1:185 (24 Sept. 1789).
Bt NEFRC 1:48n.
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he did not try to reintroduce the limitation that the Senate had rejected three weeks earlier,
which would have reaffirmed the vitality of the common law of seditious libel: '[1]n as ample
a manrer as hath at any time been secured by the common law. 138

Did Ellsworth support the Bill of Rights becanse he believed in it or becanse the ratifica-
tion compromise required it? He af least was not opposed to it, because he had an opportu-
nity to famper with its wording, and did not when he was the draftsman of at least two Senate
versions. However, his time and imprint were minigture compared to his draffing and de-
fending'™ the Judiciary Act of that year,'*' which was intricately erafted to restrict federal
court jurisdiction and authority to less than the Constitution's grant in debated areas in order
to neutralize objections. The confrast implies strongly that Ellswarth's commitment may
have been simply to get a job done in acceptable form, ' as a skilled negotiator and dutiful
implementer,'® on the ratification compromise. He had, after all, opposed a bill of rights a
year and a half before in an ﬁﬂmnﬁﬂ essay, as discussed next, and had led the Connecticut
convention to ratification without any amendments. 144

A mixed signal about Ellsworth's fervency about freedoms of speech and press soon
came with the issue of making Senate proceedings available to the press and the public. At

the Coonstitutional Convention, he had been willing to delete™ the constitutional requirement

for Congress to publish its journal."* As the Senate reconsidered its clesed-door policy in

Y% DEFRC 1:152 (3 Sept. 1789); ibid 4:36 nd,

1 Ahraham Baldwin v Joel Barlow (14 June 1789), DHFFC 16:774, 773, Paine Wingate to Mathanie] P
Sarpeant (1§ July 1789), ibfd 16:1069, 1070, William Smith to Bdward Rutledge (10 Aug 1789), fbid
16:1283, 1284; 'Diary of William Maclay' (29 June 1789), 5l 9:91; see ibid 1:11, 14; Charles Warren, ‘New
Light on the History of the Federal Tudiciary Act of 17897 (1923) 37 Harvard Law Review 49, 60, 50

ML Sta 73 (1789).
W2 DEERC 14-992-97.

19 John Adams to Abipail Adams (5 Mav.1796), DHSC 1:842; John Adams to William Tudor (9 May 1785),
DOEFERT 15:489,

W nErRe 3:560-62, 541, 54%; see Elliots Debates 2:196.
15 Farrand’s Records 2:260 (11 Aug. 1787).
M7 8 Conat. art], §5.
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1794, Ellsworth supported opening Senate proceedings to the press and public,'* and felt
strongly enough to vote against the Federalist majority. But nothing indicates that he based
that on freedom of speech or press, or a public right to know.
2 Position During Constitutional Ratification Debates on Freedom of Press
Ellsworth's dutiful approach to the Bill of Rights in September 1789 was doubtless tied
to that opposition a year and a half earlier, in December 1787. When the Constitution was
newly written and most federalists opposed a bill of rights, Ellsworth as "Landholder’ wrote a
series of essays to encourage ratification,’ the sixth of which responded to demands for a
bill of rights, He advocated the federalist position that declarations of tights originated and
were necessary when 'kings claimed all power' and rights existed only as granted, but were
unnecessary when 'all the power government now has is a grant from the Iznf:nplﬁ-,.’149
He then responded to the antifederalist warning that freedom of press was endangered:
There is no declaration of any kind to preverve the liberty of the press, ere. Nor i3
liberty of conseience, or of matrimony, or of burial of the dead; it is enoogh that
congress have no power to prohibit either, and can have no temptation. This objec-
tion is answered in that the states have all the power originally, and congress have
only what the states grant them. !
Ellsworth's premise that 'congress have no powet to prohibit' liberty of press set as the stan-
dard that only an enumerated power could justify prohibitery regulation. His premise that
Congress 'can have no temptation' to direct legislation at the press unavoidably approved an
opposition press, since the antifederalist press was precisely what he wrote to refute,
Those Iassurances clash with the concept that a federal common law authorized Congress

or the Supreme Court to prosecuts seditions libel, or that freedom of press only meant the

Blackstone-Mansfield definition and thus did not restrict prosecuting seditious libel. There

M7 Tames Monroe to Thomas Jefferson (3 Mar,1794), Moaroe Papers 2:690, 691,

B2 | andholder [Oliver Ellsworth], 'Landholder I-XIIT (5 Nov.1787-24 Mar.1788), Essays on Constitution 135-
202,

148 1 andholder [Oliver Ellsworth], ‘Landholder VI' {10 Dec.1787), Essaps on Constitution 160, 163; DHRC
1:487, 439,

150 rhid 164 (emphasis in original); DHRC 3:398, 400.
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was no hint of Ellsworth embracing the Blackstone-Mansfield definition of freedom of press.
However, in 1798 his position on that changed dramatically, similar to Iredell, Paterson,
Chase, and Washington. (Chapter 6.H.)
3 Advocaey of Freedom of Opinion and Rejection of Libel against the Church
Ellsworth's next essay addressed freedom of conscience, and the antifederalist claim that
the constitutional prehibition of religious tests made the Constitution 'unfavorable to religion.
He responded that the provision, far from endangering religious liberty, was 'to exclude per-
secufion, and to secure to you the important right of religious liberfy.! He described freedom
of conscience in broad terms, and implicitly repudiated one species of seditious libel, libel
against the established church (which Connecticut still had),"’
He tied this freedom of conscience into a more general freedom of private opinion:
Civil government has no business to meddle with the private opiniens of the people.
If [ demean myself as a good citizen, 1 am aceountable, not to man, but to God, for
the religious opinions which I embrace, and the manner in which I worship the su-
preme being. If such had been the universal sentiments of mankind, and they had
acted accordingly, persecufion, the bane of truth and murse of error, with her bloody
axe and ﬂaminﬁg2 hand, would never have twmed so great a part of the world into a
field of blood."
However, what Ellsworth gave he immediately took away, much as he did a decade later with
freedom of press. He criticized mandatory religious oaths as "unjust and tyrannical, but would
allow some; he condemned 'meddl[ing] with the private opinions of the people,' but believed
'the civil power has a right, in some cases, to interfere in matters of religion’ by prohibiting
and punishing 'gross immoralities and impieties’ and "profane swearing, blasphemy, and pro-
fessed atheism."™ He offered no principle to distinguish permissible from persecutory ones.

Ellsweorth, according to his son-in-law’s quite favorable biography, conceded that "he had

no imaginative powers.** His approach to these freedoms did not disprove his self-description.

1511 andholder [Qliver Eflsworth], ‘Landholder VII' {17 Dec.1787), ibid 167, 168,

Y2 Ihid 170.

Y bad 171, 169-70, 171.

'* Toseph Wood, 'Draft Biography of Oliver Ellsworth' (Mar, 1880}, Etsworth Papers-NFPL 31,
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E Justice Bushrod Washington

Bushrod Washingfon, one of the longest serving justices for a total of thirfy-one years, now
languishes not only in the large shadow of John Marshall, in the company of the other early jus-
fices, but mn the still larper shadew of his uncle, the commander-in-chief and first 1::n=:si«:if:nt.155

1  The Patriotic Society and Freedom of Speech

Bushrod Washington, early in his legal career in 1786, joined with other sons of the Vir-
ginia aristocracy to form a Pafriotic Society. Its purposes, as a debating soclety, were to dis-
cuss ‘public affairs’ and 'the conduct of those, who represent us,’ and 'to give them our senti-
ments upon those laws, which ought to be or are already made.™® When his advice was
sought, George Washington only had time fo send hurried 'first thoughts' that were overall
negative, seeing 'as much evil as good resnlt from such societies’ particularly when they un-
dertock to instract representatives on nafional mafiers with partial information."”’

The nephew, in a rare break from his usual deference to his uncle's opinion, defended the
society with an emphasis on speech: the ‘moetives which pave birth fo the society’ were the
need of represenfaiives to hear the 'sentiments of the people, and the people's right to msiruct
their delegates' lest the representatives hear "only the opinion of a few."™ His uncle remained
concerned that constituent instructions to national representatives might prove disunifying.'*

Washington had some positive ties to the press, like other early justices, by publishing his
Vireinia reports and the George Washington biography. He twice delivered to newspapers es-

says written anonymously by Marshall defending MeCudloch v. Maryiand,lm and fater deliv-

1% gop generatly David L Annis, ‘Mr. Bushrod Washington, Supreme Court Justice on the Marshall Court’
{PhD thesis, Notre Dame University 1974); QCSC 917, Justices 1:243; Obituary, 28 TLS. (3 Pet) vii (1832).
Washington lacks any piblished biography, except an inadequate 1858 work.

1* Byshrod Washington to George Washington {27 Sept. 1786), Washington Papers-Confederation 4.274.
7 George Washington o Boshrod Washington (30 Sept.1786), ibid 4:278.

%8 Anghrod Washington to George Washington (31 Oct.1786), fhid 4:322.

¥ George Washington i Bushrod Washingten {15 Nov. [786), bid 4:368, 368-70,

1% John Marshall to Bushrod Washington (17 Jne 1819), Marchall Papers 8:316, 317, gecord Gerald Gunther,
Jobm Marshall's Deferse of MeCallock v. Maryland (SUP, Stanford 1969,
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ered his own letter to the editor afier newspapers criticized his sale of slaves.

Even as he was publishing his Virginia reports, however, he embraced a Blackstonian ap-
proach to freedom of press as he presided over three Sedition Act trials. (Chapter 6.E.) His past
swimming against southern tides to support the Jay Treaty, and standing for Congress as a
Federalist in 1798 %! became more a perception of life or death struggle. He was concerned
in 1800 that Hamilton's pamphlet attacking Adams would cause ‘the election of Mr.
Jefferson]--which God forbid "% Since it turned out that God did not forbid it, Washington's
fears deepened by 1804 to certainty 'that the present government could not exist for any con-
siderable length of time.’® The next year, he confided 'what 1 have always thought of that
[Republican] party, that the most violent democrat is, at heart, the greatest tyrant."®*

2 The Privileges and Immunities Protected against State Encroachment

Justice Washington, part way through the Marshall years and his own tenure on the Su-
preme Court, addressed the meaning of the constitutional provision that he saw as the pri-
mary protection against state governments, parallel to the Bill of Rights protection against the
federal povernment. He became the first justice to interpret the Privilege and Immunities
Clause,'®® and to rule that it protects a number of specific liberties."® He said that his list was
not exclusive (a complete list would be 'more tedious than difficulf to enumerate’), and that
under 'the general heads' of 'the enjoyment of life and iberty’ 'many others . . . might be men-

tioned "' His relatively broad description of rights was treated by the Supreme Court ex-

actly fifty years later as a statement of the privileges and immunities of state citizenship un-

181 Thomas Jefferson to James Monroe (6 Sept.1793), Jefferson Papers 28:448, 449,

152 Bushrod Washington to Oliver Wolcott (1 Nov. 1800, Hamilion Papers 25:245-5007. He supported Adams.
Ihid : :

1% Tpseph 5 Watson o David Watson {17 Feb.[1804]), ‘Letters from William and Mary Callege, 1798-1801'
{19213 29 Virginia Magazine of History and Biography 129, 169 (quoting the justice, original underscored).

164 Fyshrod Washington to Mn (18 June 1805), 'Bushrod Washington' (NYPL, Misc. Personal Name File).
165 11,9, Clonst. ant. IV, §2, cL1.
19 Corfield v. Corvell, 6 F.Cas. 546, 551-52 {N0.3,230) {(I.5.Cir.Ct.Pa. 1823) (Washington, 1.).
157 Ihidi.
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der Article TV (though not of federal citizenship under the Fourteenth Amendment),'” and
hag generated its share of modern day legal controversy.'®

His list of privileges and immumities did not expressly include the rights pr_::ﬂ:ected in the
First Amendment--religion or conseience, speech or press, petition or assembly--among the
rights that states must accord to citizens of other states. Neither did it exclude them, in view
of his statr;me,nt that 'many others ... might be mentioned,” and his identification of mostly

fundamental rights. The omission does reflect on the relative value he accorded them.

F  Justice Alfred Moore
Alfred Moore, though a leading Nerth Carolina attorney, made such litfle mark on the Supreme
Court during his four years there that a modem judge nominated Moore as the most insigﬁﬁ-
cant justice, with the painful sobriquet, ‘Some men achieve insignificance; others have insig—
njﬁcancr:.: thrust upon them."™ His longest biography is half a pamphlet.'” Yet that nomina-
tion should be challenged, because Moore was the only successor justice between Johnson and
Marshall who refised to press grand jurors for Sedition Act presentments. (Chapter 7.G.)
Nothing is evident of Moore's views on freedoms of speech and press before he joined the
Supreme Court in the midst of Sedition Act prosecutions. He only wrote one Supreme Court

opinion {seriatim),’™ and apparently no circuit court opinions; few papers have survived.

All these snccessor justices expressed commitment fo freedoms of press and speech before

1789, and supperted the Bill of Rights as it was adopted'” (except Moore, whose views at the

18 Stauphter-House Cases, 83 U.S. (16 Wall) 36, 78 (1873).

18 £ g, Baldwin v. Fish & Game Comm’n, 436 U.8.371, 354, 395-96 (197%) (Brennan, J, dissenting with White,
T and Marshall, 1; David A Faber, *Justice Bushrod Washington and the Age of Discovery in American Law’
{2000) 102 West Virginia Law Review 733, 765-69.

" Frank H Easterbrook, ‘The Rost Insignificant Justice: Further Evidence® (1983) 50 University of Chicago
Law Review 481, 485,

Yl Qoo penerally OCSC 560; Justices 1:269 (though half’ i about cases and arguments in which he did nof par-
ticipate); Junius Davis, 'A)fred Mocre and Yames Iredell: Revolntinnary Patriots' {North Carolina Society of the
Sons of the Revolution, Raleigh 1899)

2 Bae v, Tiney, 4118, (4 Dall) 37, 39 (1800); History of Supreme Court 2:652.
17 Justice ‘Washington presumably supported the Bill of Rights, since his uncle President Washington did.
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time have not survived). Paterson and Ellsworth successfully shepherded the First Amend-
ment through the Senate, and did not introduce destructive chanpes, but showed more enthu-
giasm for other topics in their essays of the peried. Chase expressed commitment to a bill of
rights and to freedoms of press and speech, though his conduct over the years can easily be
interpreted as commitment to whatever benefited himself. Only Johnson had shown suffi-
¢ient commitment to a bill of rights to depart from his party on that issve, though Moore later
did the same.

Nowhere in the successor justices' expressions before 1798 was any support for the
Blackstone-Mansfield definition of freedom of press, though four rapidly embraced that defi-

nition and seditions libel doctrines in the 1798 crigis,
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CHAPTER 6

THE SITTING SUPREME COURT JUSTICES
PRESIDING OVER SEDITION ACT CASES, AND
FREEDOMS OF SPEECH AND PRESS

And be it further enacted, That if any persen shall write, print, wtter or
publish, ... or shall knowingly and willingly assist or aid in writing,
priofing, uttering or publishing[,] any false, scandalous and malicions
writing or writings against the government of the United States, or ei-
ther house of the Congress of the United States, or the President of the
United Stafes, with intent to defame the said government, or either
house of the said Congress, or the said President, or to bring them, or
either of them, info contempt or disrepute; or to excite against them, or
either or any of them, the hatred of the good people of the United
States, or to stir up sedition within the United States. .. shall be pun-
ished by a fine not exceeding two thousand dollars, and by imprison-
ment not exceeding two years,

--Sedition Act of 1798

The Supreme Ceurt justices sitting at the time of the Sedition Act of 1798 upheld its constitu-
tionality, and enforced it by presiding over all of the federal trials, as members of circuit courts.
{The Supreme Court itself did not rule on the Sedition Act at the time.) The ¢ircuit court trials
were sufficiently notorious that ens provided the main basis for impeachment of Justice Chase.

Those sitting justices af the time the Sedition Act took effect were Chief Justice
Ellsworth and Justices Cushing, Iredell, Paterson, Chase, and Wilson. After Wilson died one
month later, he was replaced by Justice Bushrod Washington. After Iredell died in 1799, he
was replaced by Justice Alfred Moore. All but Wilson and Moere vigorously defended the
Sedition Act, and Paterson, Chase, and Washington on circuit courts presided over trials and
sentenced violators. Their opinions on the constitwtionality of the Act and of seditions libel

prosecutions, in light of the First Amendment, are the subject of this cha,pt;ﬂr.2

' Sedition Acr of 1798, 1 Stat. 596-97 [ch.74] (expired 1801).

* Information about trials is based in part on Fharfon's State Triafs, the best available record for most, which
was adapted and reprinted in [285 in Federa! Cases, which are incompletely included in Westlase, Information
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This chapter's addition to existing literature is principally each sitfing justice's reasoning
about the Sedifion A:::t.and freedoms of press and speech; existing literature only cursorily
discusses four of the six sitting justices on point,” and ignores the analysis of Iredell and
Cushing, and remaining justices. This chapter also adds discussion of grand jury charges
and unpublished language on the Act and press and speech, and numerous hitherto uncited
statements and primary sources on the justices' posifions on the Sedition Act.” It challenges
ubiquitous statements about a clean party division on the Act, and pervasive assertions that

the Virginia and Kentucky Resolutions failed to attract support fiom any other states.

A The Sedition Act

The Sedition Act of 1798, along with the Alien Acts, was enacted during the hysteria of the
Quasi-War and the partisanship of the Federalist-Republican conflict. When the Sedition Aot
was signed by President Adams on 14 July 1798, Secretary of State Timothy Pickenng wrote
of 'the impending war with France,' and an ailing George Washington was planning to com-
mand a new army and was commissioning generals.® To the real imminence of war,” many

Federalists added conspiratorial fears of nefarious Jacobins® and of, in their parlance, the Ja-

about congressional debates comes in part from Arnals of Comgress, which is dually titled Debates and Pro-
coedings fn the Congress, the most accurate souree for these years. DHFFC | 0aiii-xdv, xvii.

* Eg, Repressive Jurisprudence 144-45 {about four justices and First Amendment, only mentioning constitu-
tionality 'raised in only three of the cases’ plos Ellsworth letter); Hisfory of Supreme Cowrt 1:645, 646 {aboat
four justices and First Amendment, only mentioning defense raising and justices” exclusion of those arguments);
Freedom's Fetfars 332, 133, 234, 321-32, 326-27, 34748, 354, 379, 381 (same); Crisis 129, 218 (same); Efls-
worth 115-17 {only two pages, not on First Amendment).

* E g, Willis P Whichard, Jusifce Jomes fredell (CAP, Durham 2000).113-15; Yohn D Cushing, ‘A Revaltion-
ary Conservative” (PhD thesis, Clark University 1959) 324 {one fooinote).

* These include details of each Sedition Act prosecution, analysis of Paterson's ignored draft opinions and over-
Iooked indictments, suggestion of Chase's craftiness in dodging an express constitutional ruling and in rejecting
federsl comman law crimes, identification of probable sources of Washington's thought on seditious libel and
freedom of press, and ironjes of Iredell's position on the Act.

& Timothy Pickering to Alexender Hamilton (16 July 1798), Hamifton Pgpers 22:22; George Washington to
Aleggnder Hamilton (14 July 1798), ibid 22:17, 18, 19, which continued through 1800, John Adams o John
Marshall (4 Sept. IRO0), Adams Forks 2280, §1.

? Empire 247, 239-75; MeHerry Correspondence 419-40; Adams Writings 2:360, 362,

# E g, Fisher Ames, Works of Fisher Ames (TB Wait, Boston 1809) %4, 101; Stephen Hippinson to Timothy
Fickering {9 June 1798), Higeinson Latters 1:306, 308.
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cobin patty or faction.” Harper, a House sponsor of the Sedition Act, warned that ‘there ex-
isted a domestic. . . conspiracy, a faction leagued with a foreign power, to effect a revolution
or a subjugation of this country, by the arms of that foreign power,' which necessitated not
only alien legislation but 'laws against seditious practices.”'® Hamilton identified the threat as
'a decided French faction, the Republican party." Ames, just leaving his House seat, atteib-
uted the apparent shortage of visible Jacobins to their resting 'in their lurking-places, . .. like
serpents in winter, the better to concoct thelr venom."> Republicans had their own fears, of
creeping tyranny by, as they called them, the Tories and the British party,” led by 'the
quer[u]lous and cankered murmurs of &find, bald erippled, toothless Adams"'"

1 Debates over Freedoms of Press and Speech

Congressional debates over the proposed Sedition Act, while raising many issues divid-
ing Federalists and Republicans, focused on whether it violated freedoms of press and
speech.”” As soon as the motion was made to read the bill, a countermotion was made to read
the Bill of Rights.'® Supporters of the bill found no abridgment of the First Amendment be-
cause that Amendment did not 'guarantes, as a sacred principle, the liberty of lying against
the Government,'” or the Liberty to 'offend against the laws,"® or the liberty of making 'false

and groundless charges' against maalg'191’11:1,’[;?:5;1"5I nor did that Amendment 'pive the nght

* E.g2., John Adams to John Trumball (10 Sept.1800), ddums Works 9:83; Ames Works 1:257, 250, 262; Higgin-
son Lefters 1:814.

10 dnpals 8:2024, 2025 (21 Tune 1798); ibid 8:2165, 2166,
W Hemilton Works 5:460; accord Ames Works 1250, 262,
2 Fisher Ames, 'Laocoon NoL' Ames Works 2:109, 113,

¥ £ g, [William Duane), Copy of an Indictment ([Duane, Philadelphia 17997) 2; James Monroe to Thomas Jef-
ferson (4 Jan. 1800, Monroe Wiitings 3:169, 170; Jucobin 119,

14 4Bor the Mercury' Motsactnseny Mercury (Boston 8 May 1798) 2 (quoting Asrora); accord "Extract of a Let-
tey’ Independent Chrosicle (Boston 7 May 1798) 2.

15 Fefferson 2:386; Chesapecke Politics 532.
18 Annaly 8:2003, 2133,
T Annais 8:2112; accord ihid 82097, 2156,
B Al 8:2102; accord ibid 52112,
8 Arnaly 8:2150.
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of. . . exciting sedition, insurrection, and slanghter.® Instead, some proponents claimed that
ﬁe First Amendment meant only what the common law allowed: ‘the liberty of the press is
merely an exemption from all previous restraints’ as described in Blackstone*! The bill only
criminalized false statements and things already forbidden by common law,” and provided
the defense of truth and the protection of a jury's general verdict.” Other proponents warned
that seditious libel could dissolve loyalty to government,” and could bring revolution and
Jacobinic domination' by the 'Tacobins of our country™ and the party supporting them.”
Surely government had the right of self-preservation and self-defense,”’ which included pro-
scribing 'all means caleulated to produce these effects, whether by speaking, writing, or print-
ing,"® and included ‘restrainfing] abuses of the press' and ‘licentiousness of the press.”
Opponents rejoined that the First Amendment forbade the government 'to touch the
press,”® and ‘prohibited [government] from adding any restraint, either by previous resiric-
tions, or by subsequent punislnnent,'al The bill 'abridefed] freedom of speech and of the
press' by deterring expression 'the least offensive fo a powwer which might so greatly harass

them' by prosecution,* restraining all opinion that 'certain measures of government’ were

unwise or unconstitutional:*® and by striking 'the root of free republican government' by re-

M drmals 82097, gccord ibid §:2102, 21060, 2101.
Y dnnals R:2148; accord ibid 82143, 2167-68, 2146,
2 Annals 8:2112, 2113, 2141, 2147, 2150,
2 dnnaly 82150, 2149, 2168,
M dpmaly 8:209%; gocord ibid 8:2099.
B dunals 8:2098; gecord ibid §:2100.
2 dnwnals 82100 gocord ibid 82004,
B dvmals 82101, 2146, 2167,
2 drmaly 8:2146.
¥ dmrals 82112, 2149,
W drmels B-2140; aocord ibid 8.2142, 2132, 2160,
T drraly 82160,
2 drnals 8:2140-41; accord ibid 8:2104, 2105, 2106-07, 2142, 2151, 2153, 2156,
P dnnats B:2110, 2143, 2144, 2145,
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stricting 'speaking and writing' necessary to an informed citizenry.”* Truth could vanquish
ertor, and newspapers allowed that batfle to occor by existing 'on both sides,”” though the
Federalist majority of newspapers believed government 'can do no wrong' and reject[ed] eve-
rything which does not approve of governmental measures.”® Opponents also warned that
the bill's defense of truth was chimerical, because 'how could the truth of opinions be proven
by evidence?,”” and 'what writings, what opinions, could escape the severity of the intended
law?® They wamed that jury peneral verdicts provided little protection when juries [were]
selected by the marshal' and judges [were] appointed by the President.™ Other Republicans
disputed whether seditious libel was still a crime, saying the Act ‘creat[ed] crimes which were

" or at least that ‘the doctrine of libels was very un-

never before thought of in this country,
seitled in this country' and that prosecution 'very rarely he;plcaﬂma::l‘;41 and they disagreed that
there was 'any such thing as & common law of the United States’ giving federal courts juris-
diction. over libel” whether or not states could prosecute seditious libel.* Ultimately there
was no meaningful line between allowing liberfy and forbidding licentiousness, as the shib-
boleth went, or between restricting the press and censoring newspapers and books, ¥

2 Enactment and Provisions of the Sedition Act

The Act was approved by an overwhelming margin of 18-6 in the Senate, but by a cloge

vote of 44-41 in the House.* The developing political parties™® divided in the vote, though

# dnnals B:2104; gecord fhid 2110, 2140, 2144,

B dnnals 82105, 2106; accord thid 2109, 2145, 2154, 2164,
* Annals 8:2143, 2150,

¥ dnnals 8:2162; aecord 1id 2109, 2113, 2141, 2144, 2154
¥ dnnals 8:2108; aceord ibid 2109, 2113, 2141

3 dnnals 8:2140; aceord ibid 2153, 2162, 2163; Truh il

W dnnaly 8:2133; gecord bid 2154, 2164.

H danals 82135,

2 drmnals 8:2137; accord ihid 2113, 2141, 2151, 2156-57.

B Anmaly 8:2151, 2152, 2153

W Awnals B 2105, 2140, 2147, 2142,

¥ drnaly 7:599 (4 July 1798), $:2171 {10 July 1798).
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the frequent statement that, besides John Marshall, '[e]very other Federalist who is on record
favored the passage of the law,' and all Republicans opposed it.*" iz belied by some Federalist
opponents and a few Republican supporters inside Congress,* as well as outside Congress.
Moreover, a steady stream of congressional Federalists became Republicans,™ some of
whom were among the opposing votes.”!

The Act's ceniral provisions, quoted above, expressly targeted press and speech (fwriting,
printing, uttering or publishing”, and enacted info statute the common law crime of seditious
libel ('with intent to defame’ Government, Congress, or the President; 'to bring them. . . into
confempt or disrepute; or to excife agamst them. . . the hatred of the good people of the United
States’), with two modifications. These modifications were adoption of the Zenger shields to
that erime (truth and a jury general verdiet), ameliorating the c:a.:munﬂn law doctrine. However,
they were small comforts to individuals having to defend themselves against t_he might of Fed-
eralist prosecutors and Federalist judges. Far reaching as the final Sedition Act was, the earlier
versions went further, in following Blackstone strictly, declaring France an enemy, imposing
capital punishment on giving it aid and comfort, and criminalizing any "unlawful assembly.'™

That tareeting of eritical press and speech way for political gain, and not primarily for

* Fmerging in the Thivd, Fourth, or Fifth Congress, David J Siemers, Ratififng the Republic (SUP, Palo Alro
2002) 13840, 144, 151, 156-60; of James R Sharp, American Polftics in the Early Republic (YUP, New Haven
1993) 50, 187-275.

¥ Eg, Freedom's Fetfers 151-52; aecord Norman K Risjord, Chesapeake Politics 1751-1800 (ColUP, New
York 1978) 532 (Senate); Printers 59.

* In the Senate, Federalist John Howard apposed, and Republicans James Lloyd and Alexandsr Martin sup-
poried, the Act. Armals 7:59%: Origins-Porties 217-13. In the House, Federalists Willlam Matthews, and Ste-
phen Bullock voted against, along with in-transition Abraham Baldwin and George Dent. Anpals 8.2171; Ori-
gins-Parties 207-09, Republican Thomas Tillinghast voted for, drsals 8:2171, Origing-Parfies 205,

* Federalist opponents are deseribed in Chapter 7.4, Republican supporters includsd the party's Massachuseits

leades, [James Sullivan], 4 Dissertoion npon the Constitutionad Freedom of the Press i the United States of
. America (David Carlisle, Boston 1801}, and future Massachusetts Governor Elbridge Gemy, Press-Adoss. [53-
54; Pennsylvania Chief Justice Thomas MoK ean supported seditions libel progecution, Trial of Wifliam Cobbelf,

Wharton's State Triale 322, 32225 (Fa 5.001797), but not the Act,

3 fohn Jay to Peter A Jay (17 May 1798), Jay Papers doc. 90220; David T Siemers, Ratifying the Republic
(SUP, Falo Alto 2002) 142,

3 Tnopransition, Abraham Baldwin, George Dent, Joseph Hiester, John Trigg, snd Abraham Venable voted
apainst, as did others in subsequent votes, Amads 8:2171; Origing-FParties 207-089 (which summarizes five
sonrces giving political affiliation); Chesapeake Polities 532, Others are deseribed in Chapier 7.4,

3 Crisis 67; Secaaring 18] see Annals §:2115-16, 2134, Drafts ave in ddams Federalisis 343-48,
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perceived war necessities, as several features showed.™ The Act did not prohibit libel of the
vice president, a Republican, though it did interdict libel of the president, a Federalist. Sys-
tematic enforcement did not begin immediately, but instead a half-year befors the elections of
1800, with trials scheduled for that election year. Finally, enforcement was against leading
Republican newspaper editors--most of them--along with a few Republican politicians, but
no federal ‘action was brought against equally scurrilous Federalist editors™ or officehold-
ers.™ The Act's expiration date is also sometimes described as partisan,”® because it was not
the end of hostilities but the end. of Adams' term, but that date was proposed by an oppo-
nent.” Jefferson, on hearing a sedition bill would be proposed, immediately perceived that
its ‘object. . . is the suppression of the whig pl‘E.SSES.'Sg A Federalist sponsor of the Sedition
Act, Allen, admitted that charge: 'it is our business to wrest' the engine of the press from the
'Jacobins.”® The Republican newspapers condemned the Act as violative of freedoms of
press and speech,™ christening its supporters as the Tories. !

The Federalists were fighting a rising tide of newspapers, as the total newspapers of all
political stripes more than doubled from 79 at the beginning of 1790 to 174 at the end of
1799.% They did slow that rise, as newspapers only rose from 172 at the end of 1797 to 174
two years later, but they did not contain the flood of over 44 new Republican newspapers in
those two years.” The Federalists' appearance of fighting the Constitution itself, and launch-

ing partisan atiacks on those holding different opinions, helped turn the elections of 1800 in

* Origing 521, aocord Annaly 8:2162; Freedom’s Fetters 252 (Thomas Adams); Empive 259,
 dnnals $:2107; Preedom's Ferters 14, 15, 25-26, 178-79. '

= tnngls 8:2110; Freedom's Fetfers 15, 24, 102, 104; Crisds 131-33.

8 E g, Open Press 132; Freedom's Fetters 130,

3 dnnals 8:2138, 2171.

% Thomas Jefferson to James Madison (26 Apr.1798), Jefferson Papers 30:299, 300.

* drnals 82098,

B g, Trith i; [No Caption] Time Piece (New York 20 July 1798) 3 {quoting Aurora).

5l B g, 'Talleyrand[']s Letter’ durora (Philadelphia 21 June 1798), Truth 2, 6; From the N Y ork-Gazette' durora
{Philadelphia 23 June 1798), fbid 6, 8; 'The Plot Unravelled' Greenleaf's New York Journad (27 Tune 1798} 2.

 Chronological Tables 22-43.
@ Pyremmy $08-09; Crivis 221
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favor of Republicans and helped destroy the Federalist party in the process.
America ‘was not quite unique. Great Britain launched a record number of prosecutions
for sedition and treason in the 1790s* and enacted its own Treasonable and Seditious Prac-

5_6f

tices Act and Seditious Meetings and Assemblies Act in 179 However, scant comfort

came from emulating the King whose tyranny had been denounced and fought so recenﬂ}f.'jﬁ

B The Sedition Act Prosecutions.

There were sixteen documented federal prosecutions for seditious libel, whose story has been
well told by Smith.anr;l by Miller.’” Their accounts will be supplemented here with trial re-
cords® that Smith lishtly used and Miller virtually ignored,®® grand jury charges that as non-
lawyers they rarely noted, and cautinﬁs use of newspaper accounts supplementing their
sources.™ In contrast, the reasoning of the sitting Supreme Court justices about the constitn-
tionality of the Sedition Act and of those seditious libel prosecutions is a story that has been

overlooked,”! except in small part in Smith and Miller and various articles,” and in smaller
P

# Cressy-Dangerous 244-31; Harling 109
“ 36 Geo 3 ¢7 & 8.

% Ep., ™Mr. Bditor' Time Picce (New York 28 Aug.1798) 3; Freedom's Fetters 67; and lifting core wording
from the British acts, Adwnr Federalisms 157-58,

5 Tames W Smith, Freedom's Fetters: The Alien and Sedition Lows and American Chufl Libertiey (CorUF,
lihaca 1%56); JTohm C Miller, Crivis in Freedom: The Alien and Seditfon Acts (Little, Brown, Boston 1952).
Freedom's Feffers incorporated prior essays, which are not cited. They discnss 15 prosecutions, but not Shaw.

S Wharton's Statz Trials, supplemented by Federal Cases and some newspaper accounts.

* Both rely primary on newspaper accounts; Wharton was only cited by Miller meidenially on the Cooper case,
Crisis 207-08; gecord Frank M Anderson, ‘The Enforcement of the Alien and Sedition Acts’ (1912} 12 Amen-
can Historical Review 113,

™ Period newspapers must be and are wsed with care, because virtually a1l had editorial bias and reprinted un-
documented articles, but they are often the besc available evidence of details, DHERC 2:37; Julius Goebel, "Book
Review' {19571 105 University of Peansybvacia Law Review 1027, 1025,

" E.g discussions of the Act and prosecutions without justices’ reasoning cn constitutionality, in Hisfory of Su-
preme Court 1:633-31; Susan Dunn, Jefferson's Second Revolution (Houghton Mifflin, Boston 2004) 101-20;
David Jenkins, “The Sedition Act of 1798 and the Incorporation of Seditious Libel into First Amendment Juris-
prudence’ (2001} 45 Ain T Lepal History 154, 164-83, 188-97; Mark A Smith, 'Crisis, Tnity, and Partisanship:
The Road to the Sedition Act' {PhDD thesis, University of Virginia 1998) 310-63; Morman L Rosenbery, Protecs-
fng the Rest Man: an Interpretive History of the Low of Libet (UNCP, Chapel Hill 1986} 79-100; Daniel N
Hoffrean, 'Contempt of the United States' (1921) 25 American Joumnal of Legal History 343, 353-60; Walter
Berns, ‘Freedom of the Press and the Alien and Sedftion Laws: A Reappraisal® [1970] Supreme Court Review
109, 111-35; William L Richter, 'Federaliam and Civil Liberties: A Reappraisal of the Alien and Sedition Act
Controversy of 1798 (M4 thesis, University of Chicago 1963) 37-82; Thomas F Carroll, *Freedora of Speech
and of the Press in the Federalist Period: The Sedition Act’ (1920) 12 Michigan Law Review 615, 627-48.
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part in the justices’ Jeading biographies,™ when not whitewashed.™ That reasoning about the

First Amendment is the focus of this chapter.

1 Summary of Federal Prosecutions for Seditious Libel

Those sixteen documented prosecutions (sometimes described as eightesn individuals),”

and the justices invalved, were the following:

3 Benjamin Fairbanks

1 Benjamin Fraoklin Pache of Artested 26 Jooe 1798 (Mo hstice Invalved)
Philadelphia Adzrorg {Dizmissed upon death)

2 John Daly Burk/Tames Smith of | Atrvested 6 July 1798 {No Justice Involved)
New York Fime Plece {Settled with agr. to expatriate)

3 Bep. Manthew Lyon of Trial 8 Oct. 1798 Tustice William Paterson
Tyon's Repubiican Mapazine Futland, Yemmont {Indictment Too)

4 Thomas Adams of Arraipned 23 Oct, 1798 Justice Willlam Patarson
Boston fedependent Chromicle {Dismissed upon death) (Mo Trial)

Pleaded guilty 7 June 1759 Justice Samuel Chage

Dredham, Massachugens

Philadelphia {#rora

6 David Brown Fleaded goilty & June 1799 Tustice Sanouel Chase
Dedhgm, Maszachusedts
7 Willizm Duane of Indicted 4 Anug.1799 & 17 OQct. | Justice Bushrod Washington (hear-

1800

ing)

Fhiladelphia, Pennsylivania Justice William Faterson {latter)
B Ann Greenleaf of Indicted Sept. 1700 Tustice William Paterzon
New York drgus New York, New Yok {Mo Trial--Fuspended Apr.1800)
¢ Rep. Jedidiah Peck of Indicted Sept. 1799 Tagtice 'Willlam Paterson
Wew Yook Agzembly New York, New York {No Trial--Suspended Apr.1500)
11 Luther Baldwin/Brovm Clak Trial/Plea Oct. 1799 Justice Bushrod Washington
Trenton, New Jersey (Indictment William Cushing)
11 William Durrell of Trial 3 Apr.1800 TJustice Bushrod Washington
Mount Pleagant Register Mew York, Mew Yok {Arrgignment J William Paterson)
12 Thomas Cooper of Trial 16 Apr.1500 Justive Samuel Chase
Marthurnberland Grazeffe FPhiladelphia, Pennsylvania {Indictment Toa}
13 Charles Holt of Trial 11-12 Apr. 1500 Justice Bushrod Washington
New London Bee New Haven, Conngchicut fArraignment C.J. Oliver Ellsworth)
14 Amthowy Hazwell of Trial & May 1800 Justice William Paterson
Vermont Gazette Windsor, Vermont { Avaipriient Justice W, Cushing)

" Eg, David T Katz, ‘Grand Jury Charges Delivered by Supreme Court Justices Riding Circuit During the
1790 {19933 14 Cardozo Law Review 1045, 1079-81; Jar 1054,

™ E g, Willis P Whichard, Justice Jumes fredell (CAD, Durham 2000} 113 (half-page); James Haw and others,
Storery Patrlot: The Life of Sanuel Chase (MHS, Baltimore 1980) 194-99, 202-07 (in brief Sedition Act discos-
sion, no mention of First Amendment or press-speech), John E O Connor, Willfam Puterson. Lawyer and
Statesman, 1745-1806 (RUFP, Rutgers 1979) 245-49 (same); David L Annis, ‘Mr. Bushrod Washington® (PhD
thesis, Notre Dame University 1974) 88-04 (same); Nettie S Hemndon, ‘James Iredell® (PhL} thesis, Duke Uni-
versity 19443 291 (5 sentences, same); Jofrson 492-510 (same).

kA E g, John D Cushing, ‘A Revolutionary Conservative: The Public Life of William Cushing, 1732-1810° (PhD
thesis, Clark University 195%) 32% {no mention of Act; there i3 nothing fo indicsts what, if anything, Cushing
contributed. . . as a circoit judge,' and 'little of sipnificance’ in Supreme Court sessionsy, William G Brown, The
Life of Olfver Elfsworsh (Macmillan, New York 1903} 265-66 {denying supported constitutionality); Leonard B
Rosenberg, “William Paterson: New Jersey’s Nation-dMaker’ (1967} 85 New Jersey History 7, 32 ("never chal-
lenged the constitutionality™).

B Fregdom’s Fetters 185 (14 indictments under Act, 3 under common law); John C Miller, The Fedarafist Era,
1789-790F (Harper, New Yark 1960) 235 (15); History of Supreme Court 1:637, 638 n107 (unspecified 15); see
DHSC 3:233 {unspecitied 15); "New London, (Bee) Oct.1' dlexandria Times (Alexandria 13 Oct 1300) 2 (listing
7 and Spooner).
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15 Dr. Samoel Sha Trial ca 6-9 Bay 1500 Tustice William Paterson
Windsor, Vermont fIndictment or Information Too)
14 James T Callender of Trial & June 1800 Iustice Samuel Chase
The Prospect Before Us Richmond, Virginia {Indictment Too}

A seventeenth was of publisher John Israel of the Herald of Liberty for printing the Kentucky
Resolutions.™ The first two were prosecutions for common law seditious libel, neither of
which reached trial. The remaining ones wete prosecutions under the Sedition Act, of which
ten reached trial. There may have been nine other prosecutions,”’ which Blumberg has well
described and desmed unconfirmed,”™ and which did not involve the justices,Tg plus later com-
mon law libel efforts against newspapers.”! Others escaped contemplated prosecutions such as
Gov. James Garrard of Kentucky for 'a very impudent and inflammatory speech' opposing the
Act on the basis of the First Amendment,*’ and philosopher-scientist Joseph PI‘iESﬂE}F.m

Even before the Sedition Act, the Adams administration girded its loins for war against
critics. Pickering ifched to use seditious libel against them, having been personally stung in
January 1798 by allegations of his "shamefu] breach of the laws' by charging to issue a passport,
and in the preceding year he had personally authorized and supported a seditious libel prosecu-
tion against an editor for criticism of the Spanish minister and of his letter to Pickering.*® From

that 1797 prosecution, Pickering had in hand sn opinion from the attorney general that the fed-

% Alesander Addison to Timothy Pickering (22 Nov.1798), Pickering Papers1.23, f0l. 322,323 (mistakenly
calling it *Herald of Freedom'; two grand juries refused to find troe billy; Federal Circuit Cowrt’ Herald of Lib-
arfir {(Waghiopton [Pa.] 18 Nov.1799) (indicted).

" Crivis 185 (25 indiciments and 12 trials); Ergpire 260 (25 total arrests and 17 indictments); From the durara,
Qet.26' Constintionad Telezrapk (6 Nov. 1799 1 (22 prosecutions).

™ Repressive Surispridence 139-44 (Daniel Dodge-Azron Penoington, Judsh P.Spocoer-Yames Lyon, Conrad
Fahnestock-Benjamin Mover/Mayer/Meyer, Tames Bell, Dr. John Tyler, Dr. Johu Vaughany, aeeord Frasdom's
Feiters 185 (same); DHSC 3299 n2 (Lespenard Colie}; [No Caption] Cenfimel of Freedom (Newatk 25
Dec 1768) 3 (same); Dwight F Henderson, “Treason, Sedition, and Fries® Rebellion’ (1970) 14 American Jour-
nal of Legal History 308, 312, 315 (Eyernan, Meyer, Fahnstock, 1799); see 'Domestic’ Vergermes Gozeffe
{Vergemmes 7 Mar.1799) 3 (Rev. 5.C. Ogden pretextually arrested for debt, 1798).

* Except, probably, Paterson presiding as Spooner was indicted, and Cushing presiding as James Lyon was
indicted, ibid 140-41, svents Smith denies, Freedon's Fefters 229 22,

B Farren 1:195-98 (National Intelligencer, 1801); Charles Wamen, 4 History of the dmerican Ber (Linle
Prown, Boston 191173 237 (Lillie, 1301); Press-Mussachusetts 146 (Lillie; Carleton, 1803},

| Timothy Pickering to Rufis King (14 Dec.1798), King Correspondence 2:493; ‘Legislature of Kentocky'
Claypoole's American Duaily Advertizer (Philadelphia 10 Dee, 1798) 2.

2 Timothy Pickering to Charles Hall {1 Aug,1799), Pickering Papers .11, fo1.528, 529; Timothy Pickering to
William Rawle {5 July 1799, ibid .11, T0l.390 {German-lanpuage newspagper).

& Charles W Upham, The Life of Thmothy Pickering (Littls Brown, Boston 18737 3:309-10, 357-400.
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eral government could prosecute seditious libel under the Blackstone-Mansfield inferpretation
of the ccrmmuln law,™ which soon after passape of the Sedifion Act was supplemeried by the
attorney general's pamphlet defense, again following the Commentaries.™ The Supreme Court
justices supported the cause, as Jefferson saw it, by charging ‘the grand juries fo become in-
quisitors on the freedom of speech, of writing and of principle of their fellow citizens. ¢

Even while the Act was under debate in Congress, Pickering, whose responsibilifies in-
cluded directing federal prosecutors,”” had them indict two editors of leading Republican pa-
pers. After the Act passed, Pickering caused two more prosecutions to be filed immediately,
against a Republican member of Congress and the leading Republican paper in New England,
and then four additional prosecutions, of less notable speakers.ag Pickering's full-scale as-
sault on Republicans, however, was held until a half year before elections in 1800 (which oc-
curred from spring Unm)f? when he pressed federal attorneys to prosecute editors of most
other leading Republican newspapers,”™ knowing that the cases would reach trial in the first

half of 1800 and would best thwart the Tacobine! As Adams described it two years later,

newspaper editors 'Callender, Duane, Cooper, and Lyon' were 'the most influential men in the

™ Charles Lee, 'Libellons Publications' (27 July 1797), Benjamin F Hall and others (eds), Official Opieions of
the Attorneps Generol of the Urnited Staves (GPO, Washington 1852-1919) 1:71, 72 (on libeling King of Spain);
aocord ibid 1:52 (from Thomas Greenleaf prosecution, Jay 1073 n351).

# Yirgimiensis [Charles Lee], Daferce of the Alfen and Sedirion Lews (John Fenno, Philadelphia 1798} 23-
31, 25-26.

% Thomas Jeiferson to Peregrine Fitzhuph {4 June 1797), Jefferson Papers 29 415,417; eg, James Iredell's
Charge (US.CinCLMd. § May 1797), DHSC 3173,174,175,177; Wilkam Paterson's Charge (nd),
ihid 3:462, 463,

¥ History of Supreme Cowrt 1633 ng9.
¥ and proposed a case against another member of Congress, Clopton, Marshell Papers 3:497 (Oct.1798).
¥ Securing 235; Freedom's Fetters 186.

* Timothy Pickering to William Rawle (24 July 1799, Pickering Papers .11, f0l.486 (Duane-Aurora), Timo-
thy Pickering to John Adams (1 Aug.1799), ddams Works 9:5 (Cooper-Nordhumberland Gozette). Timothy
Pickering to Charles Hall (I Aug.1799), Pokering Papers r.11, fol 528 (same), Timothy Pickering to Richard
Harizon (12 Awg 1799), Piokering Papers .11, 101.599 {Glmnltaf Argus); Timothy Pickering o Thomas Mel-
son (14 Aug.1799), Pickering Papers .11, fol.611 (Callender-Richmond Examingr).

*! Though the strasr that broke the camel's back may have been the Aurore’s publication of diplomatic corre-
spondence in July 1799, Kim T Phillips, "William Duvane: Revolutionary Editer' (PhD} thesis University of Cali-
fornia-Perkeley 1948) 77-80.
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92

country, all foreigners and all degraded characters,” who he agreed should be prosecuted.

Jefferson had a parallel perspective of what was going on: 'this onset on the presses is to
cripple & suppress the republican efforts during the campaign which is coming on.™

2 Common Law Prosecutions of Bache and Burk

The first federal prosecution, of Benjamin Franklin Bache,” the editor of the durory (the
leading Republican paper”) and the namesake of his famous grandfather, began with his ar-
rest for 'libelling the President, & the Executive Government in a manner tending fo excite
sedition,™ on 26 June 1798, three weeks before the Sedition Act was enacted. The alleged
libels were Bache's criticisms of those officials, after he printed a letter from French minister
Talleyrand hefore it was even received by the federal govermment. The administration inves-
tigated allegations that 'the French Printer’ was a treasonous "agent of the French Directory”™”
and discovered a letter to Bache from the French Office of Foreipn Affairs, which Pickering
and Wolcott infercepted and opencd only to find innocuous pamphlets.”  After his arrest,
Bache was required to provide secuity of the princely sum of $4,000, half from himself and
half fiom sureties,” and his trial was set for October 1798, when Justice Cushing would be

presiding over the federal eircuit court in Philadelphia.'®® Believing the best defense to be a

strong offense, Bache began printing articles denouneing the Sedition Act as an abridgment

“* Johe Adams to Christopber Gadsden (16 Apr 1801), Adums Works %:584; accord ibid 9:582.
 Thoemas Jefferson to John W Eppes (21 Apr.1800), Jefferson Papers 311:531.

™ See cenerally Freedom's Fetters 188-204; Crisiy 65-66, 9397, DAR 1:462; Jeffrey A Smith, Fremkiin and
Bereqe (OUP, Oxford 19907 152-63.

* Freedom's Forfers 189, 278,

* James Tage, Benjamin Frankitn Bache and the Piwladelphia Aurora (UPP, Philadelphia 1921) 387; Robert
Troup ta Rufus King (10 July 1798), King Correspondence 2:362, 364; 'From Saturday's Aurora' Greenleq's
New York Joweral (New York 7 Tuly 1798) 2.

7 [Benjamin F Bache], Truth Will Cug! ([Bache, Philadelphia 1798]) [ {reprinting Awrora articles); aocord
Thomas Tetferson to James Madison (21 June 1798), Jefferson Papers 30:416, 417, 4190,

™ rThe Plot Unravelled” dwrore (Philadelphia 25 June 1798), Truth §, 9; Stephen Higginson to Timothy Picker-
ing (26 June 1798), Higpinson Letters 1:813, 314,

" Erom Saturday's Atrore’ Greenleaf's New York Journal (Mew York 7 Tuly 1798) 2.

W0 DS 3:299 nl, though some mistakenly expected Paterson. Robert Troup to Rufis King (10 July 1798),
King Corrarpondence 2362 364,
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of the First Amendment and of the natural rights 'to speak or to publish.""" His death in early
September in Philadelphia’s epidemic of yellow fever stopped his counterattack, and also
ended the prosecution and his quest for review by the full Supreme Court.'™ To the dismay
of the Adams administration, Bache's widow amanged for the dwrora to continue, with Wil-
liam Duane at its heln,

The other early common law prosecution, of John Daly Burk,'® editor of the Time Piece
(the fastest growing Republican paper'®"), was launched ten days after Bache's amest.'” The
Time Piece trebly became a federal target, by Freneau having edited it after leaving the Na-
tional Gazette, by Rurk fleeing arrest in Ireland for sedition and defending the United Irish
once here,'"™ and by his being subject to the Alien Act. Pickering instructed the federal attor-
ney to review the Time Piece, and though he believed o man is a fitter object for the opera-
tion of the alien act,' decided instead to "punish him for his libels,' which he found ‘the most
profuse and attrocious [sic] slanders, of the Government, and a ready instrument of sedition,’
before expelling him."” Burk was arrested for "seditious and libellous” ulterances against the
President,' and security was again set at $4,000 (half from him and half from sureties). 1ok
Burk's utterances were claims of presidential forgery, in a report on Adams forwarding a

peace negotiator's letter to Congress: 'certain passages in the paper communicated to Con-

gress as a copy of his letter, are a F___ adapted to promote ceriain ends.'"” Burk, who had

" Freedom’s Fetters 203.

1 {jfm‘.fed States v. Bache, DHSC 1:521-22 (8 Aug.1798) (dismissing request for Supreme Court writ of prohibi-
tiom).

W3 Soer generally Freadom's Fetters 204-20, Crisis 97-102; D4R 3:279; Edvward A Wyait, John Daly Burk: Po-
triot-Playwright-Historian (Historical Publishing Co, Charlottesville 1936).

W Preedom's Fetiers 188, 207

"¢ Robert Troup to Rufos King (10 July 1798), King Correspondence 2:362, 364.

W& Masthead] Time Piece (New York 9 Mar,1798) 1; Roberi Troup to Rufus King (10 July 1798), King
Correspondence 2:362, 364; John Burle History of the Late War in lreland (Franeis and Robert Bailey,
Philadelphia 17997 iii-iv, 44-4%8, 50n,

¥? Timothy Pickering to Richard Harison (7 July 1798), Pickering Papers 1.37, f01.315, 315A. Harizon had al-
ready arrested Burk.

W8 Fraedom’s Fegters 211 'Monday, July 9' Time Piece (New York § July 1798) 3.
% 'No Caption] Time Piece (New York 2 July 1798) 3; accord Plekertng Papers r.37, fol 315,
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already reprinted Junius, Erskine, and others on freedom of press, after reporting his arrest
made hiz next cover story the proposed Sedition Act counterpoised with the First Amend-

W and then printed articles in every issue extolling freedom of press, ! attacking the

ment,
Sedition Act ('the Gagging Bill") on that Easis,m and argning that seditious libel ‘ought to
pass unpunished.’® Co-owner Dr. James Smith, was also charged with libel, but escaped
prosecution by leaving the business,''* Burk predicted that his trial 'for libels will determine
whether the press is to be the palladium and centinel of fiberty, or. . . the register of deaths,
births and marriages,™ but when he saw a ‘certainty of fine and imprisonment from the vio-
lence of party spirit and the mode of packing juries,' and otherwise the certainty of deporta-
tion, he entered an agreement for voluntary deportation in exchange for dismissal.''® Though
court had been set for October 1798, Burk's agreement cheated Justice Faferson of a Sedition
Act trial. Bark also cheated Pickering out of an Alien Act deportation, by fleeing not fa Ire-
land but to Virginia, where he used an assumed name until the Act expired.""’

3  The Historical Context of Prosecutions

The Adams administration miscaleulated the political benefits of the Sedifion Act and of

prosecutions, as the Act was attacked as a violation of freedoins of press and speech in a Re-

publican firestorm*® that raged in speeches,''” newspapers and petitions, and pamphlets and

%\ onaress of the United States” and 'Bxiract’ Time Plece (New York 11 July 1798) 1; Freedom's Fetters 212,

Ul g g, ™r. Corran in Defence of the Liberty of the Fress' Time Pieee (New York 11 July 1798) 2; ibid (13 July
1798) 2; ibid (16 Tuly 1798) 2; ihid (18 July 1798) 2; ibid (20 July 1738) 1; 'Liberty of the Press' Time Piece
{Mew Yaork 13 July 17987 1.

Y2 Eg, Mements' Time Piece (New York 16 July 1798) 3; [No Caption] Tiwe Plece (New York 20 July 1798}
3; [No Caption] Fere Piece (New York § Avg.1798) 3.

15 pylitical Justice! Time Piece (New York 25 Toly 1798) 2; aceord Monday, Yuly 23 Fime Plece (New Yok
23 Yuly 1708) 3.

U4 Naotice' Time Piece (New York 20 July 1798) 3.
U [No Caption] Time Piece (New York 13 July 1798} 2.

46 1ohn Daly Burk to Thomas Jefferson (bef.19 Tunel801), Jefferson Papers 34:385, 386-87; Timothy Picker-
ing to Richard Harison {1 Jan.1799), Pickering Papers 1.37, fol 381,

W7 fhid 34:387.
% pobert Goodloe Harper Letter (10 Feb. 1799), Circular Letters 1:146, 148; aceord Open Press 131

W E, dnnals 8:2104-05, 2105-06, 2106-07, 2107-11, 213435, 2136-37, 2151-52; Jolm C Fitzpawick (ed),
The Autobiography of Martin Van Buren (GPO, Washington 1920) 439 {J Randolph).
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books.'?® That firestorm was further fueled by the appearance that the administration's
prosecutions of Republican newspapers were a partisan vendetta, and that the Federalist
judges were equally partisan. The Virginia and Kentucky Resolutions denounced the Act as
a violation of the First ﬁn‘mndment,m as described at the end of this chapter. A House com-
mittee report outlined the Federalist defense under that Amendment, misquofing the
Amendment to eliminate freedom of speech and to reword 'the liberty of the press,’ and limit-
ing the meaning of that liberty to the Blackstone-Mansficld definition,'? while denying the
claim that the Act 'had only halfhearted support''” The repan; was narrowly adopted.’?*
Various defenses of the Sedition Act were also published.'” Congressional efforts to repeal
the Sedition Act, based 'chiefly on [its] supposed unconstitutionalify,” narrowly failed in 1799
and 1800,%% as did efforts to extend it in 1801."

Meanwhile, war with France, appearing so inuninent in mid~1'?98, continued to appear
likely until the Convention of 1800 settled matters.'™ Adams' unilateral decision to send the
envoys who negotiated that treaty left the Federalists 'in shock,”™ and split the party with the
High Federalist wing preferring war and opposing both the mission'™ and Adams.

The presidential election of 1800 was close, with the Federalists' split widening as Ham-

120 E g, besides Madison's Report and George Hay's essays, [St.George Tacker], A Lewter to o Member of Corm-
gress Respecting the Alien and Sedition Lawsz (np, 1799); Tunis Wortman, A Treatise Concerning Folftical En-
quiry and the Liberty of the Press (George Forman, New York 1800) 250-62.

1 yirginia Resolutions {21-24 Dec.1798), Elfiot's Debates 4:528; Kentucky Resolutions (10-13 Nov,1798, 14
Nov. 1799), ibid 4:344.

2 dnneaily 9:2985-92, esp. $:2988-89; Wolcotf Papers 2:78-85.
B Open Press 131; aecord Federalism 390,
M dmmals %:3016-17 (25 Feb.1799); ddems Fadevalists 229,

12 E. g, besides Alexander Addison and Charley Lee, nhabitant of North-Western Territory, Observations on a
Letter from George Nickolgs (Edmund Freeman, Cincinnati 17990,

16 R obert Goodloe Harper Letter (20 Mar. 1799, Cirenfar Letiers 1:163, 167; Anrals 23017 (25 Feb.1799);
Sarnuel J Cabell Letter (28 Mac 1800%, Cirewdar Letters 11177; Crisis 180.

U drnede 10:1047-50 {20 Feh, 1801): Robert Williams Letter (26 Feb,1801), Ciredar Letters 1:240, 241.
1 Convention (30 Sept. 1800), Treatfes 1:457, ASP 2:295.
¥ Timothy Pickering to Rufus King (6 Mar. 1799), King Correspondence 2:548, 549; aecord ibid 2:551.

1 Stenhen Higginson to Timothy Pickering (31 Jan.1799), Higginson Letters 1:818, 819, Stephen Higginson to
Timathy Pickering (22 Aug 1799), ibid 1:322, 823; MoHenry Corraspondence 407-08, 416-17.
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ilton's condemnation of Adams became public'®! in what a leading Republican joumalist
called "Hamilton's glorious pamphlet '™ The exasperated secretary of war, James McHenry,
voiced a common belief that the atrabilious Adams ‘will destroy himself fast enough without
such exposures,’ since 'whether sportful, playful, witty, kind, cold, drunk, sober, angry,' he is
'almost always in the wrong place to the wrong persons,’ and that "while he is destroying him-
self, he will desitoy the government also,1¥

After ﬁlﬁt election, the Federalists, knowing their days to control the presidency and
Congress were numbered, sought to lengthen their days to comntrol the judiciary. The Judici-
ary Act of 1801 enrobed numercus 'midnight judges,’ while making some nonpartisan im-
provements in the system.”™ Taking office in December 1801, the new Republican-
dominated Congress repealed that Act (leading to the case of Marbury v. Madison),' and

the new President Thomas Jefferson ended all federal prosecutions under the Sedition Act.®

C  The Lyon, Adams, Duane, Greenleaf, Peck, Haswell, and Shaw Cases, the First
Amendment, and Justice William Paterson

Robert G. Harper. a House cosponsor of the Sedition Act, crowed to his constituents in Febru-

ary 1801 that 'objections to the constitutionality of this lﬁw. .. have been fully considered and

over-ruled in the enly place where they could be propeily urged, that is the courts of jus-

tice. . . .""*" Paterson had given a similar summary about a year eatlier: ‘the circuit courts of the

17, States have uniformly declared, that conpress were authorized to pass the law in question,

3 alexander Hamilton, 'Letter from Alexander Hamilton, Concerning the Public Conduct and Character of
Tohn Adams' (24 Oct.1800Y, Hamilion Papers 25:186, 16id 25:165n; McHenry Correspondence 421-20.

132 james T Callender to Thomas Jefferson (17 Nov.1800), Jefferson Papers 12:254.

¥ James McHenry to Alexander Hamilton {16 Nov.1800), McHenry Correspondence 47%; accord JTames
MecHemy to Oliver Walcatr {9 Nowv 1800), ibd 477,

14 5 Stat. 89; DESC 4:284; Kaihryn Tumer, 'The Midnight Judges,’ in Mary S Bilder and others {eds), Black-
stone in America (CUR, Cambridge 2009) 59,

Y5 History of Supreme Court 2:163-68.
1% Notes on a Cabinet Meeting' (© Mar 1801), Jefferson Papers 33:232; ibid 33:251, 309.

1 Robert Goodloe Harper Letter (26 Feb.1801), Circwlar Letfers 1:234, 238; aceord Jobn Marshall to
St.Georpe Tucker (18 Nowv. 13000, Marshall Papers 4114, 5.
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that it is constl.™*® Both gave an accurate summary of nearly three years of prosecutions.
Paterson spoke of what he knew, because he had presided over the first and the penulti-
mate Sediﬁcm Act trials, of Lyon aﬁd then of Haswell followed by Shaw. Even before the
Act, Paterson was highly exercised over "treasonable and seditious’ (which he paired) "lan-
suage, writings, and actions,' and anathematized sedition in two grand jury charges.'
J 1 Paferson's Draft Opinions on the Sedition Act and Freedom of Press
Paterson also wrote two nt}}::inin:-ns”'cI upholding the constitutionality of the Sedition Act,
over First Amendment challenge, though records and newspaper accounts of his trials do not
desoribe their use. His opinions began by finding that the Act was justified by implied con-
stitntional powers including an implied power of self-preservation:
1. It ig a power, which comes under the general clause of the constitution; and be-
sides is necessarily incidental to every government or civil institution. No govern-
ment can long exist, where libellous publications against its executive and legisla-
tive authorities, their acts and measures are suffered to pass with impunity. The
power of punishing such offences is a necessary instrument or mean[s] of self-
preservation. . .. 14
Paterson's Hobbesian power of self-preservation, or reasons of state, repeated a lifelong
theme, which he had vsed in 1790 as authority for ¢congressional creation of ¢rimes not men-
tioned in the Constitution or necessary to constitutional powers: "an axiom, that every coun'y
ought to have within itself & to retain in its own hands the powers of self presarvati{m.'m
His beginning his defense with implied powers, as presumably his strongest point, went a
long way toward conceding Madison's and Jefferson's arguments in the Virginia and Ken-

tucky Resolutions, that the Sedition Act was not justified by anything in the Constitution,

Similarly, his beginning his First Amendment analysis with not its words but implied incor-

% paterson Draft Opinions 544-43,

13 Wiliam Paterson’s Charge (nd), DHSC 3:462,463; William Paterson's Charge (nd), DHSC 3:464, 465, Both
are transcribed from originals at Rotgers.

10 The second calls it an opinion, finding it necessary for the court to deliver their opinion on it' {the Sedition
Act). Poterson Deaff Opinfons 545,

Y paterson Draft Opiaions 531; accord ibid 545,
182 William Paterson, Notes, Paterson Papers-NYPL 375; sccord ibid 369, 387,
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poration of common law went some distance toward conceding the Madison-Jefferson argu-
ments that the Act contradicted that Amendment.

His opinion proceeded to held the Act warranted by the common law, which he found
| adopted by the federal government as well as the states, and already proscribed seditious libel:

And here the question arises, whether the common Iaw extends to the United States
in criminal cases. I have no doubt of its extension.

.. To calumniafe the government or oppose lawful acts is an offence at com. law.'*?
In reaching the conclusions that federal courts had jurisdiction of common law crimes and
that seditious libel continued unaltered as part of that American common law, Paterson joined
the other sitting justices as they moved to that position, and departed from most of the initial
justices who never moved to that stance (as summarized in Chapters 3.E and 7).
Paterson then discussed the impact of the First Amendment on federal powers and on the
commaon law of libel:
[2.] The amendment to the ¢onst[]n ordains, that the /iberty of the press shall not be
abridged, The expression is relafive, and obvicusly refers to rule or principle then
existing, or in other words, to the cemmon low. You shall not abridge, that is, nar-
row or lessen, the liberty of the press. To determine whether this liberty of the press
be abridged by any law, we must know in what it consists, or how it stood at the
time of making the amendment, This is fully done by the passage, which has been
read in Bl. Com. [evidently quoted immediately before, marked by ‘4 Bl.Com.'].
The amendment declares, that Congress shall not abridge the freedom of the
press. ... ¥
He thereby read the First Amendment to grant no right that the common law did not already
grant. He also read it to disable no federal power, and exactly as antifederalists had feared in
demanding a bill of rights, Paterson instead interpreted the First Amendment to acknowledpe
the federal governmment's power to regulate press and speech. "The article supposes the power

over the press fo be in congress, and prohibits them only from abridging the freedom allowed

to it by the common law."™* That conflicted with prior federalist responses to antifederalists,

Y3 Paterson Diraft Opinions 533, 541 accord ihid 553 (shifted to end of second opinion).
™ 1B 535, 537, avcord ibid 553,
Y3 1B 539; aocord thid 553.
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as the former argued that a bill of rights was superfluous, asserting that the federal govern-
ment lacked any enumerated power that could possibly restrain press or speech.
In case the common law of crimes did not govern federal courts, Paterson ended his first
opinion by defining freedom of the press in the narrow Blackstone-Mansfield manner:
But 3dly admitiing, that the commen lasw does not extend to the T, States in crimi-
nal cases, we are then to inquire, in what consists the liberty of the press? Does it
gonsist in a license to publish false, scandalous, and malicious calummies, or libels

agt. the governmend, its officers, and acts? . . .

The freedom %" the press is to be defermined by the meaning of these terms in the
common fave.!

What he cited from Blackstone, of course, defined "iberty of the press' to "consist[] in laying
no previous restraints upon publications, and not in freedom from censure for criminal matter
when published' or freedom for 'licentiousness' of the press, 'Y

Paterson's second draft opinion, written after ‘mumerous judl. decisions on this subject,’
abandoned nothing but fortified much. Implied powers supporting the Sedition Act were ex-
panded to ground the right of self-preservation in ‘the law of nafions’ and 'the law of nature,’
and to include from the Constitution's preamble the 'com. defence and general welfare'
clauses and the necessary and proper provision. The common law prohibition was defended
as profecting peace against '[f]alse, scandalous, and malicious writings agt. the president, or
congress, or the laws,' which have a 'direct tendency to bring the gow:rmﬁent mmto contempt,
t0 weaken its lawful authority,’ and to destroy the foundations of republican goveinment; to
Patersor, the recent Whiskey Rebellion was 'beyond all doubt, from seditious writings."**
The rationale for the direct tendency test was given as the government's right to ‘prevent in-
surrections' and to use 'precavtionary measures' rather than waiting 'to interfere until it actu-

ally breaks out. The reason for republican govermments' fragility was described as the 'rag-

ing of the people’ that 'drives with the impetuosity of a hwrricane’ and that causes '[1]ife, lib-

WS i5id 537, 539; accord fhid 553: Paterson Papers-NYPL 699, 747,
Y7 Blackstone's Commentaries 4:151, 153,
W% paterson Diraft Opinions 547, 545, 549,
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erty, praperty, and governmt.' to be 'frequently prostrated before popular commotions,*

This was nothing less than a different philosophy—of republican government, rights of
dissent and party activity, treatment of unconstitutional laws, and liberties of press and
speech'*™--when compared with the philosephy of Republicans and their radical Whig ante-
cedents. Paterson added an equally different definition of liberty: 'Liberty implies the doing
of what iz right; and must be exercised in such a manner a5 not to be iﬁjuricus to others or to
the public. This is a necessary restriction. When a person therefore makes the press the ve-
hicle of defamation and abuse, this restriction is disregarded, and he becomes an offender.’*"
Paterson carried this philosophy into court as he presided over three trials and four other

indictments under the Sedition Act--more than any other justice.

2  The Lyon Prosecution and Lyon's Republican Magazine or Scourge of Aristoc-
racy

Paterson, scheduled to hold circuit court in Vermont in October 1798, was on the hunt
for violators of the new Sedition Act. His grand jury charge, the first given under the Sedi-
tion Act, emphasized 'two species of offences, which, under the existing circumstances of the
United States, merit yvour particular attention,’ one of which was 'seditious practices, and
false, scandalous, and malicious writings, publications, and libels against the government of
the United States''™ Paterson then read the Sedition Act to the grand jury, and incorporated
some of the themes of his first opinion, stressing that the very survival of government and
freedom depended on crushing seditious libel, while articulating the Holt-Mansfield rationale
for criminalizing and prosecuting such alienation of ‘the affections of the people from their

government' that inevitably followed from criticizing its administration or its measures:

WP g 551-53.

130 g g Marc Lendler, *“Equally Proper. . . *: Civility, Bad Tendency, and the Sedition Act’ (20{4) 24 Toumal
of Farly Republic 419, 425-44; Andrew Lenner, *A Tale of Teo Constitutions: Nationalism in the Federalist
Era® (193} 40 Amperican Journal of Legal History 72, 90-104; Andrew Lenner, ‘Separate Spheres: Republican
Constitutionalism in the Federalist Era® (1997) 41 American Jownal of Legal History 250, 251-78; Priaters 59.
B paterson Draft Opfaions 539.

2 Willimm Paterson’s Charge (U5 Cir.Ct vt 3 Oct.1798), DHSC3:292, 293, transcribed from the original at
Rnigers, 'Grand Jury Charges' (folder 11), in Paterson Correspondence.
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The offences specified in this act are of a serious nature, and, when perpetrated, de-
mand instant and full attenfion. ... The man, who is guilty of publishing false, de-
famatory, and malicious writings or libels against the povernment of his country, its
measures, and its constituted authorities, must, if not callous to the dictates of the
moral sense, stand self-condemned. He sins against lipht; for he must be sensible,
that such publications are contrary to clear and known duty. In such case, nothing
short of idiocy can operate as an excuse. They destroy confidence, excite distrust,
disseminate discord and the elements of disorpanization, alienate the affections of
the people from their govermment, disturb the peace of society, and endanger our po-
litical umon and existence. No govemnment, indeed, can long subsist, where offend-
ers of this kind are suffered fo spread their poison with impunity. .. . The truth is,
that libellous publications and seditious practices are inconsistent with genuine free-
dom, and subversive of good government, . . . '

Paterson essentially prejudged fhe only issue he left to the jury in Lyon's case, seditious intent,
by including in the charge that '[wlritten or prinfed detraction' is a 'deliberate act[], perpetrated
with a view to wound and do injury,' and 'contrary to clear and known duty,' excusable only by
idioey, He portrayed printed crificism of government as not fieedom of press but acts of crimi-
nal violence like poisoning, 'more to be dreaded than hosts of external foes. 15

The first person tried under the Sedition Act, Rep. Matthew Lynn,lﬁ incurred treble Fed-
erglist ire by being an immigrant from among what xenophobic sponsors of the Alien Aet
termed the ‘wild Irishmen,™ by responding to a Federalist colleague in Congress' shur on his
Revolutionary War record by spitting at him,"’ and by voting against the Alien and Sedition
Acts®® [TThe beastly Lyon™ further targeted himself by establishing a Republican maga-
1160

zine, Lvon's Republican Magazine, which changed its title to 'The Scourge of Arvistocracy.,

when he found it difficult to get papers to publish his responses during his reelection campaigr.

13 fhid 3293, 264,
5% thidf

Y Kee generally Wharton's State Trials 333; Freedom's Fetters 221-46; Crisis 102-11; DAE 11:532; Em-
pire 227340,

3% Samuel E Morison, Life and Letters of Harvison Gray Oty (Houghton Mifflin, Boston 1913} 1:108; dmes
Works 17259, 247

'S Report of the Committee of Privileges. .. Relative to the Expulsion from thiy House, of Matthew Lyen
{Philadelphia, np 1798) 3% Wharton's State Tricleat 337-39; of Report of the Commiftee of
Privileges. . . Expulsion of Reger Griswold and Mutthew Lyor (Philadelphia, np 20 Feb.1798) 5-6 (enswing

ﬁg&lqﬁmﬂs 8:2171.
*# Stephen Higginson to Timothy Pickering (22 Feb.1798), Higginson Letters 1:801, 802,

0 [No Caption] Vergemres Gozette (Vergennes 3 Jan.1799) 3; Aleine Austin, Matthew Lyon (PSUP, Pittsburgh
1981} 169 n75,
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The grand jury indicted Lyon under the Sedition Act, and on the same day unwitfingly
confirmed Lyon's allegations that it was-packed with Federalists by writing a formal ‘unani-
mous' reply to Paterson's 'solemmn, momentous and invaluable charge,' which joined in his
Nament. . . that our liberties, in some instances, are abused to licentiousness,' which, the grand
jury was quite sure, 'more endangers the libertics and independence of a free Government
than hosts of invading foes.™ The prand jury saw exaetly such endangerment in Lyon. The
first count of the indictment charged that Lyon libeled the Presideni and the executive
branch, with intent 'to stir up sedition, and to bring the President and government of the
Inited States into contempt,' by writing in a newspaper leiter that the President caused 'every
consideration of the public welfare [to be] swallowed up in a continual grasp for power, inan
unbounded thirst for ridiculous pomp, foolish adulation, or selfish avarice,' and cansed ‘men
of meanness [to be| preferred, for the ease with which they can take up and advocate opin-
ions' required by the executive, in place of 'men of real merit''® The second and third
counts were for libeling Adams and Congress by publicly reading a letter from France de-
nouncing 'the bullying speech of your President,’ who ought to be sent 'to a mad house,’ and
the 'stupid answer of your Senate, supplemented with Lyon's own Tanguage highly disre-
spectful to the administration’; and aiding and abetting its publication by having an inferme-
diary hand it to the printer."® Complicating matters, Lyon's newspaper letter had been writ-
ten three weeks hefore enaciment of the Sedition Act, though it was published two weeks af-
ter the effective date.'™ Paterson was aware of that complication, and when later challenged

on it by & leading Republican in Congress on ex post facto and First Amendment grounds,'

1 R plyr of the Grand Jury' Rudand Herald (Rutland 5 Oct.1798), DHSC 3:294, 294-95.

2 Wy, Spooner' Speoker’s Fermont Journel (Windsor 31 Tuly 1798) 1, 2; quoted shightly differently in Whar-
tor'y State Trfols 333 {indictment 5 Oct L7G8).

Y1 Teigl of Mdathew Lyon, Wharton's State Trialy 333,333-34 (US.Cir Ct VLI1798), reprinted fn re Lyon's
Care, 15 F Caz, 1183 118 Cir Ce. Ve 1798).

16% The dates were given in the newspaper article.

145 William Paterson, 'IJ.States v Mr Lyon Notes, Paferson Papers-NYPL 693, 701; Joseph H. Nicholson to
William Paterson (23 Jupe 1801), iid 737, 739, 741, 747; Willizm Paterson to Joseph H. Nicholson (23
Feb. 1801, rbidf 721, 72520,
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stood firm with Holt and Mansfield that the ‘¢riminality consists chiefly in the publication,’
and that 'he, who procures anothe o publish a libel, becomes the publisher himself."
Paterson (sitting with District Judge Ssmuel Hitcheoclk), at the beginning of the trial, re-
jected Lyon's argument 'that the sedition law was unconstitutional,' parrying that it merely
restated and relaxed the common law of seditious libel.'® However, Paterson (according to
Lyon's account} allowed him to ‘appeal to the jury, on the unconstitationality of the law, the
innocence of the passage in my letter, and the innocence of the mammer in which [ read the
letter."®® Nevertheless Paterson's jury charge began with the instruction that the jury may not
question the constitutionality of the Sedition Act;
You have nothing whatever to do with the constitutionality or unconstitutionality of
the sedition law. Congress bas said that the author and publisher of seditious libels
is fo be punished; and until this law is declared mll and void by 4 tribunal compe-
tent for the purpose, its validity cannot be disputed."**
His circuit court was clearly not that tribunal for Lyon, though it had been three days earlier in
another case when Paterson apparently gave the opposite instrucfion on jury treatment of un-
constitutional laws.'™ Paterson instead proceeded to limit the jury to whether Lyon published
the writing and, if he was quoted accurately and ruled contrary to other justices, whether it was
done "seditionsly?'”" In doing so, Patersen, conitadicted, or at least ignored, the supposed amv;e—
liorative provision of the Sedition Act that the jury 'shall have a right fo determine the law and
the fact, under the direction of the court, as in other ¢ases'; he did not inform the jury that con-
viction required finding the speech or writing false and finding Lyon's intent malicious, or that

his attempted defenses could be full defenses to those requitements. Supplementing his biased

166 Yrilliam Paterson to Joseph H. Nichelsen (29 June 1801), ibid 751, 753.

ST Wiharron's Stale Trials 334,341,

18 patthew Lyon, 'In Jail at Vergennes' (14 Oct.1798), Wharton's State Triads 339, 340; accord ihid 333,
Paterson Popers NFPL 711,715,

5% mhid 336.

1% AHSC 3:236 124 (law allowing seizore of glebe property’); Hiutary of Supreme Cowrt [:592 nl86, and ear-
lier, 'Col. Lyon's Trial’ 4facandria Times {Alexandria 27 Nov. 1798) 2.

UVl Bharton’s State Trials 336; accord William Patersom, U States v Mr Lyon Notes, Faferson Papers-
NYFL 699,715,
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giand jury charge on intent, Paterson charged the jury that if they found Lyon's infent was
'making odious or contemptible the President and government, and bringing thein both into dis-
repute, they 'must render a verdict of guilty’; but he did not charge the converse, ot make any
reference to the jury's power o render a verdict of not guilty.'™ Though not reported in Whar-
ton, Pateison's own notes show that he followed Blackstons and Holt-Mansfield even more
sedulously, quoting the analogy that '[ploison may be kept in a closet, but must not be adminis-
tered as cordials, and immediately after, conclusively inferring the crime from publication
alone: "The malignity consists in the publication. . . . The guilt consists in the publicn."”

Despite Lyon's arguments that the law violated the First Amendment, that he lacked se-
ditious infent, that his writing and speech were frue, and in an historical epiphany, that his
expression was only 'a legitimate opposition,' the jury found him ouilty.”™ After lecturing
Lyon and the jury about the 'mischiefs which flow from an unlicensed abuse of government,’
Paterson sentenced him to four months in prison and a $1,000 fine, payable before release.’”
Articles about the trial, fawning over Paterson's handling, appeared in Federalist newspapers
across the country. '™ Jefferson spoke for Rﬂpu]:.'!licans when he responded to Lyon's trial, ‘T
know not which mortifies me most, that I should fear to write what I think, or my counfry
beat such a state of things,' a fear created by ‘Lyon's judges,"” the month after he drafted the
Kentucky Resolutions.

Lyon's fravails were just beginning, as the federal marshal denied his requests to stop by

his home to set affairs in order for his four month absence, and straightway incarcerated him

forty-four miles away in an unheated cell throughout the Vermont winter. Detailing his ill

P Wharion's State Trials 336, Other bias was alleged in Lyon's letter. fid 340,

' William Paterson, 'U.States v Mr Lyon Notes," Paterson Papers-NYFL 699, 715.
"B Wharton's State Trials 333, 336.

17 thid 136-37, 337.

1% £ g, 'Trial of Matthew Lyon for Sedition' Albany Centinel (Albany 19 Oct 1768) 2; 'Trial of Matthew Lyon
for Sedition’ Verpennes Gazerfe (Vergennes 11 Oct.I798) 3.

""" Thomas Jefferson to John Taylor (26 Nov.1798), Jafferson Papers 30:588.
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treatmenit, Lyon's letter from jail was printed in Republican newspapers nationally,'™ and his
reelection campaign from his cell succeeded with a larger margin of victory than his prior elec-
tion.'™ Upon his release, Virginians and Vermonters vied to pay his fine, and Lyon Stﬂpi:led
out to 4 'huge crowd' and led 'a triumphant procession’ as he returned fo Congress.™ The
prosecution widened the narrow Federalist margin in the House for a few months, but at a cost
of making the ‘first vietim' of the Sedition Act'a martyr' for freedom of press and speech.!™

3  The Thomas Adams Prosecution and His Boston frdependent Chronicle

The first prosecation of a prominent editor tnder the Sedition Act was directed at Thomas
Adams,'® of the Independent Chronicle, the 'leading Republican journal in New England, sec-
ond only to Bache's in the nation,® & paper that excoriated the Sedition Act in nearly every
issue. Beginning with its first issue after word reached Boston of the Act, the Chronicle an-
nounced that 'we are now "abridged the freedom of press™ until citizens spoke in the next elec-
tion, and the lead article of the next issne dramatically juxtaposed the Sedition Act and the First
Amendment,'® followed by & drumbeat thereafter.™ After Paterson followed his cireuit from
Rutland to Boston, the grand jury that he charged'®® presented Adams for "libellous and sedi-
tious publications’ that libeled the government of the United Stutes.'® Brought before Paterson

and a district judge for arraignment on 23 Qctober 1798, Adams pleaded not guilty, and frial

I8 hatthew Lyan, 'In fail at Verpennes' {14 Oct.1798), Wharton's State Trinls 339, 141-42.

1" Niatthew Lyon, 'Colonel Lyon's Address to His Constituents' (op, 10 Jan,1795); Wharton's State Trials
339, 343,

"0 Freedom’s Fetters 244; of 'Vergennes' Windham Herald (Windham 7 Mar, 1799) 3.

81 Bxtract of a Letter from Virginia' fndependest Chromicle (Bostan. 10 Dec. 1798) 2; 'Gen Mason to Col Lyon'
Fermaot Garette (Bennington 27 Dee, 1798} 1.

Y2 Soe penerally Freedom's Fatters 247-5T; Crisis 120-23; Press-Mats. 144-45,
185 Breedom’s Fetters 247, 178,

¥ Boston' Independent Chroaicle (Boston 19 Jul.1798) 3; ‘Sedition Bill' Independewt Chronicle (Boston 23
hul. 17983 1.

1 F o, "Freedom of Opinion and the Liberty of the Press® brdependent Chronicle (Boston 30 Yul.1798) 2, and
immediately before Adams' arraignment, 'Af a Meeting of the Citizens' Independent Chronicle (Boston 22
Oct.1798) 1; "Worcester' i6id 2 {Lyon, Haswell}; 'Communication’ 7bfd 2; 'Centinel’ 54 3.

16 DHSC 3300,
¥ 'Roston’ Independent Chronicle (Boston 25 Cct.1798) 3.
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was set for Tune 1799.'%® That was not to happen, however, as he died the month before.'*

In the meantime, a state proceeding for seditious libel was filed against Thomas Adams
and his brother Abijah for publishing what 'hath a direct and manifest fendency to stir up un-
easiness, jealousy, distrust, and sedition,’ in February 1799. The offending article censured
the state assembly for violating their oaths of office by responding to the Virginia Resolu-
tions by disclaiming an.y right to assess the constitutionality of federal laws. Though Thomas
Adams was too sick to be tried, his brother was tried and convicted the next month of pub-
lishing, though not of printing, a libel against the Massachuseits assembly,'™ after the judge
insisted fieedom of press was limited to Blackstone's definition,'*!

The Sedition Act pra.:rsecmions are discusged by justice, rather than chronologically, so
other cases ocourzed before Paterson's last two cases, as the chronological table indicated.

4  The Duane Prosecutions and His Philadelphia Aavrora

William Duane,’™ Bache's successor as the durora's editor (still the foremost Republi-
can newsl:rapm'm), was the first tarpet of Pickering's 1799-1800 assault on Republican news-
papers. An earlier state court prosecution for riot had been brought in Pennsylvania in Feb-
roary 1799, when Duane and compatriots sought after-church 'signatures to a memorial for
the repeal of the Afien Bill' from Irish immigrants, producing a churclyard scuffle, But to
Federalist dismay, they were acquitted.™™ |

The first federal prosecution of Duane was brought because of the dwrord's uninterrupted
stream of slander on the American government,' and because, even worse, Dusne was appar-

ently an alien and 'doubtless a United Irishman,’ who headed volunteers Pickering believed

%8 Rngton’ fndependent Chronicle (Boston 28 Oct. 1798) 3.

% Died' Mussachuselts Mercury (Boston 14 May 1799) 2,

0 vTrial of Mr. Abijsh Adums’ Independent Chronicle (Boston 8, 15, 22, 29 Apr.179Y) 1; Press-Mass. 144-45.
¥ Contemporary Opinion 225, 228; see ibid 58-63, 225-28.

192 goo gonerally Whearton's State Tvials 345; Freedom's Feffers 277-106, Cirisis 194-202; D4R 5:467.

9 Kyeedom’s Fetters 278.

4 Triaf of Duane et al, Wharton's State Trials 345, 345, 348, 388 (Pa.CrOyer & Terminer 1799); accord Wil-
liam Duane, 4 Report of the Extraordinary Transactions Whick Took Place in Philadelphia (Avrors, Philadel-
phia 1759).
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were 'probably formed to appose the authority of the povernment; and in case of war and inva-
sion by the French, to join them."™ President Adarns approved the recommendation to prose-
cute, noting that there was nothing evil 'that the Aurora has not sugpested of me,' and that if the
federal prosecutor "does not think this paper libellous, he is not it for his office. '™ The prose-
cutor, eager to show his fitness for continued service, indicted Duane in early August 1799, re-
cifing that the durora libeled the President and the government by claiming 'British influence’
including, in a letter "in the hand-writin[g] of John Adams, . .. that British influence has been
employed and with effect in procuring the appointment’ of an important officer; he soon m-
dicted Duane a second time.”” When Duane appeared in court before Justice Washingfon in
October 1800, it furned out he indeed had such a letter,”™ and trfal was postponed forever.*®

Meanwhile, a separate effort to muzzle Duane was made by the Federalist-dominated
Senate, after Duane published in February 1800 a pending bill that proposed to resolve dis-
pﬁted electoral college tallies like the 1796 election by an extraconstitutional committee
' domina,téd by Federalists. ! The Senate alleged his citicism to be 'false, scandalous, de-~
famatory and malicious' and his publication of secret Senat:pmaeedin.gs to violate its privi-
leges, and summmoned him to appear & monih Jater 22 Because Duane was only allowed to

offer 'excuse or extenuation” of his publication and not defenses such as freedom of press or

¥ Timothy Pickering to John Adams (24 July 1799), ddams Works 9:3, 4; secord Timothy Pickering to Wil-
liam Rawle (24 Fuly 1799), Pickering Paperst.11, fol 486, The voluotesrs assembled becavse Duane was at-
tacked several timnes. Fiolence 66.

16 yohn Adams to Timothy Pickering (1 Ang.1799), Adams Works 9:5.

7 'William Duane], Copy of an Indictmeny ([Duane, Philadelphia 17957} 2; accord Timothy Pickering to John
Adams (1 Aug. 1799), Adams Works 9:5, 7.

" DERC 1:389 (12-22 Oct.1799); 'Federal Circmt Court' Herald of Liberty (Washington [Fa.] 18 Nov.1799) 1;
‘Warristoven (Penn ) ez 15 City Guzetfe (Charleston 5 Nev.1799) 2,

1% Yohn Adams to Tench Coxe (May 1702), Wodcotr Papers 2:424, 425, 'A Lener of John Adams’ Marplasnd
Herald (Elizabethtown 23 Oct. 1800) I; Worthington C Ford, Tetters Witten by William Duane' (1306} Fra-
ceedings of the Massachuselts Historfeal Society 40:257, 260,

W William Cobbett, 'The Electors of Penngylvania' (1800), GDH Cole (ed), Letters from William Cobbett to
Edward Thornton (QUR, Oxford 1937) 121, 122; Richard N Rosenfeld (ed), American Awora (5t Martin's
Press, New York 1997} 859 {excerphing Aurora 3 Oct. 18000, Freedom’s Fetters 285-86.

M peport of the Committss on Privileges' Oracle of Davphin (Hamisborg 24 Mar 1800) 2 {citing Aurora 19
Feb.1800); 'Report of the Cammittee on Privileges' Massachusetts Spy (Worcester 26 Mar.1800) 2.

M2 peport, in Part, of the Committee of Privileges, on. . . Duane (Philadelphia, Senate 1800) 3
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truth, his counsel refused to participate and Duane refused to appear,”™ following a carefully
orchestrated plan.®™ The Senate ordered Duane's arrest for contempt, but failed to find him,
though the Awrera continued to appear regularly. ™ Frustrated, the Senate, as it adjourned,
asked for prosecution under the Sedition Act 20

President Adams was more than glad to instruct the attorney general and the federal at-
torney again to prosecute Duane under that Act? Merely two weeks after the earlier federal
action ended, Duane was indicted by the grand jury for publishing the Senate bill, on the
ground it was "libellous against the Senate’ under the Sedition Act,?™ after Paterson roused
the grand jury with his charge on the perfidiousness of criticism of government, apparently
giving the same charge as to Lyon's grand jury and later to Haswell's ™ With the attorney
general agreeing to postpone the trial, Paterson granted a continuance, and the unavailability
of witnesses brought further delays. As in Thomas Adams' case, Paterson was shorichanged
of a Sedition Act trial of Duane, when delays pushed the trial into Jefferson's term of office,

219 Not wanting to tread on sensitive

and Jefferson discontinued the Sedition Act prosecution.
Senate toes, Jefferson left the Senate's concerns about Duane's criticisms to a new prosecu-

tion, and as he clearly hoped, the grand jury refused to indict Duane *!

M fhid 4; William Duane to Thomas Jefferson (27 Mar. [B00), Jefferson Papers 31:466; aceord Anthony New
Letter (& Apr. 1800), Cireufar Letters 1:194, 195; Sefferson Papers 314540,

24 Thomas Cooper to Thomas Jefferson (23 Mar. 1800), Jefferson Papers 31:451,451-52.
23 William Bingham to Rufus King (6 Aug 1800), King Correspondence 3:284.
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208 Federal Cirenit Court Alexandrio Times (Alexandria 24 Oct.1300) 2 (indictment 17 Qct. 18007; "Federal Cir-
cuit Court’ dmericar Cifizen (New York 23 Oct. 1500) 2.
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5 The Greenleaf Prosecution and Her New York Argns

Two other Sedition Act prosecutions, of Greenleaf and Peck, have never been identified
with Justice Paterson, but the indictments appear to have been obtained after he gave the New
York grand jury ‘an elegant charge ag[ains|t riots, insurtections, & lies against the Government
& its officers,’ while he presided in September 1799, as ex-judge Robert Troup reported.*?

Ann Greenleaf*” continued the New York Argus upon her husband's death from the yellow
feyer epidemic of 1798, and it was reviewed, at Pickering's instigation as part of his July-August
1799 offensive, for andacious calummnies against the government.*'* Objectionable articles were
found, with such outrages as 'advocacy of the right to erect liberty poles, dentnciation of the
Alien and Sedition Acts, and accusations that the "federal government was corrupt and inimical
to the preservation of liberty.™"” Greenleaf was indicted but the trial was continued to April
1800, because of her health and another epidemic,?'® when Washington was to preside.”"”

Meanwhile, Greenleaf was publicly charged with defamation by Alexander Hamilton, in a
letter to New York's attorney general asking for prosecution. Hamilton's letter detailed the
defamation as charging him 'with being at the "bottem" of an "effort recently made to suppress
the Aurora," funded by "foreign gold." Hamilton self-servingly claimed he only asked the
state to prosecute because 'the faction to overturn our government' regularly aimed 'to destroy
the confidence of the people’ in government which would likely bring 'very fatal conse-
quences.”™® In a novel twist showing the plasticity of criminal libel, Hamilton also claimed

that it was criminal libel to 'inspire the belief that the independence and liberty of the press are

212 pobert Troup to Rufils King (2 Sept 1769, DHSC 3:383; ibid 3:381 (2-6 September 1799).
21 See penerally Freedom's Fetters 398-417;, Crisis 223,

M Timothy Pickering to Richard Harison (12 Aug,1799), Pickering Papers1.11, fol.569.

13 Freedom's Fetfers 400 n50, citing 9 Feb. and 13 Aug 1799 articles.

18 Ihid 400,

¥ DHRC 3:408.

NE alevander Hamilton to Josiah © Hoffman (6 Nov. 1799), Hamilton Papers 2415, 6; reprinted, e.g., New-
York, November 6, 1799 New-York Guzette (New York 8 Nov.1799) 3; New-York, November 6, 1799' Daily
Advertiser (Neww Yok 5 Now 17993 2,
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endangered by the[se] intrigues,™” echoing the libel charges against Sacheverell, even as he
urged prosecution of the press. The offending article indeed said as much—that Hamilton of-
fered '6,000 dollars down' and a larger balance for the 4rpwus, and the money must either come
from 'speculation. . . while he was secietary of the treasury' or from ‘British secret service
money'**--though the Argus merely reprinted what the 4urora and a host of earlier newspapers
had published.™' The averlooking of those papers and prosecution of New York City's only
remaining Republican newspaper’? did not escape the notice of Republican editors.” |

New York's attorney general, having scruples Pickering [acked about charging 4 nonpar-
ticipant widow, instead arrested and charged David Frothingham, the journeyman running the
Argus, in early November 1799. The state court indictment was for a common law libel, rather
than a Sedition Act violation, for claiming Hamilton led efforts to buy the durora, and insinuat-
ing corrupt speculation or Britisﬁ funding.*** At trial just a week later, the court excluded evi-
dence of truth or falsity, holding it irrelevant in a ¢common law prosecution, and ensured a con-
viction, by giving the jury the judges' unanimous opinion that the article was libelous as
charged.™ New York law also precluded a freedom of press defense, since it was one of the
few states not having a constitntional press or speech provision. When the jury pronounced
Frothingham guilty, he was sentenced to a $100 fine and four months in prison, only to be re-
leased when he posted $2,000 security (half from others).™® At senfencing, the state judges

announced that the case bad no implication for freedom of press, citing the Blackstone-

2 mhid 24:6.
20 rhid 24:6-7 2.
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Mansfield interpretation, but had momentous implications for the survival of povernment, 7
~ These two Federalist prosecutions had the desired effect, as Greenleaf was forced to sell

the drgus, though she limited sale to 'republican printers. ™ With Greenleaf 'having discon-
finued her paper,’ the federal atiorney questioned the need for further prosecution,” and
Pickering with Adams' approval ordered the federal case discontinued "

6 The Peck Prosecution for Petitioning against the Sedition Act

The prosecution of Jedidiah Peck,”™ a New York assembly member, showed how far the
Sedition Act could be carried; the sole offense was hus petition to repeal the Sedition Actas a
violation of the Constitution and a precursor to tyranny. > Prosecution for an opinion that
the Sedition Act was unconstifufional had been presciently predicted by Albert Gallatin in
opposing the Act in 1798, as he objected that the truth defense would help little if an opinion
Wwas prosecufed and if 1 packed jury 'declar[ed] the opinion ungrounded, or, in other words,
false and scandalous, and its publication malicious.™ The Federalist press, reporting his
September 1799 arrest, described Peck as 'an influential Jacobin,™™* though he had publicly
condemned Jacobinism and praised Adams before the Sedition Act*®

Peck was paraded from his arraignment to prison, and the procession became ‘the public
exhibition of a suffering martyr for the freedom of speech and the press, and the right of peti-

tioning,’ with the result that a "hundred missionaries in the cause of democracy, stationed be-

7 Eyeedom's Fetters 413, citing Gazatte and General Advertiser (New York 5 Dec.1799).
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tween New-York and Cooperstown could not have done so much for the republican cause. >

On the eve of New York's elections of May 1800, Pe:}k‘é trial was delayed and his prosecution
suspended at the same time as Greenleaf's, because his consequence would be avpmented by
the measures, which might be taken for his punishment,' while 'he will be under greater re-
straint while he remaine in his present situation.™ He was reelected by a strong majarity.

7 The Haswell Prosecution and His Vermont Guzette

Paterson finally had two other Sedition Act trials, and other chances o use the reasoning
of his draft apinions, as his semiannusl cireuit brought him back to Vermont m mid-1800.

Anthony Haswell,™ the editor of the 'leading Democratic-Republican newspaper in
Vermont, ™ was another target of Pickering's assault a year before the 1800 election. His sin
was to support Lyon, decrying his frial, supporting his reelection®’ detailing his mistreatment
in prison, and printing Lyon's advertisement for his lottery to pay his high fine, which included
a strong political statement. Haswell was indicted under the Sedition Act in early October
1799, with one cournt for printing the advertisement” which described Lyon's incarceration by
'‘the oppressive hand of usurped power in a losthsome prison,...and suffering all the
indignities which can be heaped upon him by a hard-hearted savage' (the marshal),”** and with
a second count for censuring 'British Influence’ in the Federalist administration by placing ‘the
confidence of our government' in 'Tories, men who had fought against our independence, who

had shared in the desolation of our towns, the abuse of our wives, sisters, and daughtezs ™
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7 Richard Harison to Timothy Pickering (10 Apr. 18000, Pickering Papers r.26, Tol. 77, 784, 78.
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zette (Bennington 24 Jan,1799) 4; ibid (Bennington 31 Jan.1799) 4, fbid (Bennington 7 Feb. 1799) 4.
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After being arrested without being told the charges, taken fifty-five miles by horseback in the
rain, and denied security and kept overnight in a 'dungeon’ by the same 'hard-hearfed savage,”*
Haswell was arraigned before Justice Cushing, pleaded not guilty, and had to post $2,000
security until trial in May 1800.% While Haswell awaited trial, the zealous federal attorney
tried to indict him for an additional publication, but was stopped by an unwilling grand jury.”?
Paterson presided over the frial (with District Judge Samuel Hitcheock again). Haswell
defended the first count, among ather things, by pointing ouf that if anyone was libeled it was
the marshal and not, as the Sedition Act required, the President or Congress, and that reference
to them should not be inferred 2 When Haswell sought to defend the second count with the
secretary of war's letter stating that he 'can see no reason why' former Tories. . . should not also
he considered’ for office, Paterson ruled that it “would not be admissible, even If [sender and
recipient were] present, unless Haswell proved the specific Tories considered were those that
fought against independence, desolated towns, and abused wives and daughters.”*? Haswell's
later recollection of the trial had Paterson railing at Lyon as 'a seditious libeller of your gov-
ernment, a convict justly suffering the penalty of a mild Law,' defending the Sedition Act as
preventing 'base repetitions of his ¢rime, like that which you now have under consideration,
chatacterizing Haswell's articles as 'dangerous and malignant publications’ and "base calummny,’
and refusing to inform him whete he would be incarcerated thouph his son's leg was about to
be amputated > Whether or not Haswell's recollection was correct, Wharton's description of

the jury charge rings true. Paterson instrucfed the jury that for the second count 'no atterpt at

justification has been made,’ and that if the jury found ‘intent was defamatery, and the publica-

3 Wharton's Stete Trials 687n.
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tion was made, they must conviet.™’ Thus, as with Lyon, Paterson restricted the jury to two
narrow igsies, and told the jury to convict if both were shown while again apparently not using
parallel language about acquitiing Haswell. After the jury quickly found the hapless printer
puilty, Paterson sentenced Haswell to two months imprisonment and a $200 fine plus court
costs. > Like Lyon, Haswell left prison to a hero's weloome, with marching band and booming
cannon. ™™

8 The Shaw Prosecution

Dr. Samue] Shaw®™ was added by Goebel to the Smith-Miller lists of Sedition Act prose-
cutions confirmed in court records.”® Details come only from newspaper reports that, at the
time Lyon was indicted m early October 1798 before Paterson, an '[ijnformation was also filed
in the same cowrt against Dr. Shaw, of Castleton, for sedition.™® At the time Haswell was tried
in May 1800 before Paterson, 'Doctor Shaw of Castlefon, was hikewise tried for sedition, and
acquitted *? Little more is known about this only acquittal under the Sedition Act.

After Jefferson took office, Justice Chase believed Paterson and himself would be sub-
jeet to impeachment, warning him that ‘a day of severe trial is fast approaching for the friends

of the Constitution, and we I fear must be principal actors, and may be sufferers therein,**®

D  The Fairbanks, Brown, Cooper, and Callender Cases, the First Amendment, and Jus-
tice Samuel Chase

Tostice Chase announced his infentions during one of the Sedition Act irials: T do not want to
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oppress, but I will restrain, as far as I can, all such licentious attacks on the gavermncnt.'m

Restraining that plague, Chase charged grand juries with. vehemence, and three did not disap-
poiat him. He presided over the two most controversial Sedition Act inals, those of Cooper
and Callender, the latter in a mammer that provided the basis for impeachment efforts in 1804-
1805. He also sentenced a pair of other Sedition. Act defendants, Fairbanks and Brown.
1 Chas¢'s Opinion on the Constitutionality of Restricting the Press and Speech
Chase, in the first of those frials, addressed the constitufionality of the Sedition Act. He
responded to the Federalist-Republican division, in which 'one thinks the liberties of our
country endingered by the licentiousness, the other, by the restrictions of the press,’ and to
the defendant's complaint that 'the press is open to those who will praise, while the threats of
the law [Sedition Act] hang over those who blame the conduct of men in pnwr,'m Begin-
ning his jury charge, Chase emphatically supported the law of seditious libe] and the Sedition
Act, using language that later haunted his impeachment trial:
All governments which I have ever read of or heard of punish libels against them-
selves, If a man attempts fo destroy the confidence of the people in their officers,
their supreme magistrate, and their legislature, he effectually saps the foundation of
the government. A republican government can only be destroyed in two ways; the
introduction of luxury, or the licentiousness of the press. This latter is the more
slow, but most sure and certain, means of bringing about the destruction of the gov-
emment. The legislature of this country, knowing this maxim, has thuu%ht proper io
pass a law to checl this licentiousness of the press. . . the Sedition Law. !
With this historical framework in mind, Chase painted criticism of officials and the legisla-
ture, and 'licentiousness' of the press, as not just baneful but uniquely poisonous to America's
new form of government, and prescribed prosecutions of seditious libel as the only antidote.
Chase fully accepted the Blackstone-Mansfield rationale, and embellished their canvas.

This left unanswered the degree or Idnd of criticism that would destroy the confidence of

the people in government. However, Chase had provided that answer in his grand jury

2 Tyiai of Thomas Cooper, Wharton's State Trials 664, 678 (U.8.Cir.Ct.Pa. 1800).
5 Ibid 665,
1 Ibid 670-71.
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charge one week earlier, making clear that any criticism whatsoever was prohibited as lethal:
we know that a party has since arisen, who wish that the administration of the Gov-
ernment had been entrusted to o#her hands . . . . There can be no Government with-
out subordination, which implies submission; and submission in matters of a civif
nature implies that the mirority surrender up their judgement and will to the deci-
sion of a majority. Every citizen in America has engaged to be bound by the acts of
the majority of his fellow citizens, signified by their representatives in their narionad

~ and state legislatures, however repugnant to his own views of propriety, or even jus-

tice. Private opinion must give way to public judgement, or there must be an end of
government**

His charge went on to address the claim that some laws were unconstitutional, and treated it

as an improper claim for a ¢itizen to make; only 'those whein the nation has chosen’ may con-

sider repeal of laws, and only judges may decide their mnstitutiﬂnality,zm '[Until it is re-

pealed, if is the duty of every eitizen to submit to it; and to give up his privare sentiments to

the public will.***

Thus, Chase, like Paterson, believed that, when a majority of representatives acted and
passed legislation, or when a majority voted and elected a president, the ‘minorify [must] sur-
render up their judgement’ and "give wp [their] private sentiments, and must not crticize
Congress, the legislation, the President, or the President's acts. Necessarily, he believed that
the First Amendment did not enshrine any right for the minority to dissenf, from that point
o 'With these conclusions in mind about the constifutionality of the Sedition Act and a re-
stricted scope of freedoms of press and speech, Chase presided over Cooper's and Callender's
trials in the spring of 1800. He had similar conclusions in mind as he presided over Fair-
banks' and Brown's pleas and sentences in 1799, persisting from at least late 1796, when he
expressed his historical belief that republics fall from a licentious press and stafed that the

Anrora's "prinfer ought to be indicted for a false & base fibel on our Government. "%

%! gamuel Chase's Charge (U.S.Cir.CLPa. 12 Apr 1800), DHRC 3:408, 412,

63 Fhid 3:412.

M4 1hid 3:413.

%9 gamuel Chase to James McHenry (4 Dec.1766), McHenry Correspondence 203,
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2 | The Fairbanks Prosecufion and the Liberty Pole

Berjamin Fairbanks**® wus a 'deluded ringleader' in raising a liberty pole in October
1798.% topped by a placard saying, 'Liberty and Equality--No Stamp Act--No Sedition-No
Alien Bills--No Land Tax--Downfall to the Tyrants of America—-Pea::; and Retirement to the
President--Long Live the Vice-President and the Minority--May Moral Virtue be the Basis of
Civil Government.”®  Liberty poles had a plorious history as part of pre-Revolution pro-

2T or 'Ta-

test,”® but all were regarded by Pickering and similar Federalists as 'sedition poles
cobin poles,*” a position that left Republicans incredulous.”™ Though the placard merely
advocated legislative change and electoral change, the pole was raised in the Massachusetts
town of a leading Federalist, Fisher Ames, who viewed liberty poles as an 'Insulf on the
law,*™ ag he serutinized the democrats who 'abound in Dedham' with constant concern that
the 'devil of sedition is immortal ** The Federalist prosecutor wanted an atrest to stop that
abounding, and Fairbanks was one of the first perpetrators identified. Fairbanks was indicted
as 'an accessory in erecting this rallying point of nsurrection and civil war,' and had to post
security at $4,000 (double the maximum fine for the offense under the Sedition Act).*™

Fairbanks' trial was set for June 1799 before Chase (sitting with Judge Yohn Lowell, who

had issued a warrant to demolish the. . . symbol of sedition”™). Abandoning plans to present

16 Qo generatly Jacobin 103-10; Freedom's Fetfers 261-62, 265-70; Crisily 119-20.

67 v['he Jacobin Pole' (Gazette of the Uited States (Philadelphia 14 Nov.1798) 3; 'The Jacobin Pole' Gracle of
the Doy {Portsmonth 17 Nov. 1798} 3.

W Tacobin 105; 'Boston, Nov.12' Bee (Mew London 21 Mov.1798) 2; ‘Arrest of Mr Fairbanks' Independent
Chronicde {(Boston 12 Novw. 1798) 3.

28 panl A Gilje, The Road to Mobocracy (UNCP, Chapel Hill 1987) 5238,

M Bz, ‘Benjamin Fairbanks' Massachuseits Mercury (Soston 21 June 1799) 2 (Ames), 'The Centinel' Athany
Centinel (Albany 16 Mov.1798) 3, '

I E g, "The Jacohin Pole’ Gazette gf the United States (Philadelphia 14 Nov. 179%) 3; 'The Jacobin Pole’ Oracle
of the Day (Portsmouth 17 Moy, 1798) 3. .

T g o 'Newark, November 20' Cenifinel of Freedom (Newark 20 Nov.1798) 3.
™ Fisher Ames to Christopher Gore {15 Dec.1798), dmer Works 1:245, 246,
M Fisher Ames to Jeremiah Smith (22 Nov.1798), Ames Works 1:240.

™ Faeobin 106.

1Rl of the Dedham Pole! Massachusetty Mercary (Boston 9 Nov. 1798) 3.
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a defense at trial, Fairbanks pleaded guilty, admifted his presence when the liberty pole was
raised, and professed ignorance of how heinous an offense’ it truly was?’? Ames was moved

278 and wrged mercy,

by such contrition, or at least by Fairbanks being ‘an opulent farmer,
leading to Chase's lightest sentence {a mistake he never repeated) of six hours in prison and a
$15.50 fine.>™ The defendant in the parallel case was not so fortunate.

3 The Brovwn Prosecution as an "Apostle of Sedition’

David Brown,2® an itinerant Republican speaker and colporteur, visited Ames' and Fair-
banks' town in October 1798, Ames, sure that Jacobins 'have sent runners everywhere to blow
the frumpet of sedition,' identified one of thern as 'Brown, a vagabond ragged fellow, [who] has
turked around in Dedham, telling everyone the sins and enormities of the government' and
whose poison 'got them ready to set up a liberty-pole,?®!  Finally arrested in March 1799,
Brown's indictment charged him with "seditions writings' intended to ‘defame the Government
of the United States, the Congress, and the President,” such as 'A Dagger for Tyrants,' in viola-
tion of the Sedition Act. > Bail at $4,000 was far beyond his means, so he remained in jail un-
#il trial *®* Between indictment and trial, Ames published essays against such emissaries as
Brown, imploring the public "to repel the assaults of the jacobins, on law and liberty,’ and warm-

ing that '[¢]missaries are sent to every class of men, and even to every individual man,’ by the
wily Jacobins 'trained, officered, regimented and formed' more perfecily than the militia.2*

Brown's trial was set the day after Fairbanks' trial, with Chase presiding again, and Brown

T Penjamin Fairbanks' Massachusetts Mercary (Boston 21 June 1799) 2; 'Circuit Court Froceedings' Con-
mecticat Jowrnal (New Haven 26 hine 1799) 3,

2% pisher Ames to Timathy Pickering (22 Nov.1798), Amas Works 1:241, 243,

" ‘Benjamin Faitbanks' Mussachusetts Mercwry (Boston 21 June 1799) 2; 'Cirenit Cowrt Froceedings’ Con-
necticwt Jotmal (New Haven 26 June 1799) 2,

M0 Con generally Jacobin 103-10, Freedom’s Fetters 257-61, 262-65; Crisis 114-19.
21 Fisher Ames to Christopher Gore (18 Dee, 1798), Ames Works 1:245, 247,

82 1 iveqit Court' Sulem Gazeffe (Salem 21 Tune 1799 1, 2; 'Circuit Comt' Porcupine's Gazerte (Philadelphia 21
June 17993 2.

2 \svenit Court’ Masvachuserts Mercwy (Boston 7 June 17993 2; 'Cirewit Court' Dailly Advertiser (New Yark
12 Time 1799) 2.

284 pisher Ames, Works of Fisher Ames (TB Wait, Bosion 1809) 94, 5, 101.
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also changed his plea from not guilty to guilty. This time, Ames did not urge mercy, but
blamed Brown as the 'wandering apostle of sedition' who deluded Fairbanks,” and Brown did
not help himself by showing much contrition or divulging names of abettors. Chase’s small
store of clemency was exhausted, and despite the guilty plea he proceeded to call the govern-
ment's wittesses to determine 'the degree of his guilt,' and then imposed the stiffest sentence of
any under the Sedition Act, 18 months' imprisonment and a $480 fine (with costs) that must be
paid before release ?® Manifesting his zeal against seditions libel, Chase also lectured Brown
on the 'malignity and magnitude of his offences, on the vicious industry with which be had ¢ir-
culated and inculeated his disorganizing doctrines, and impudent fals[e]hoods; and the very
alarming and dangerons excesses to which he attempted to incite the uninformed part of the
community.”* Becanss Brown was unable to pay the fine, he remained imprisoned for a otal
two and a half years, until Jefferson pardoned him a week after taking office® The sequel
came twelve vears later, when the author of the placard on the Tacobin pole' was unmasked as
none other than Ames' Republican brother, Dr. Nathaniel Ames!®

4  The Cooper Prosecution and His Northumberland Gazefte

Thomas Cooper®™ came to Pickering's attention™ by publishing an essay, which the
Anrora reprinted, describing what he would expect a self-aggrandizing president to do, in-
cluding 'restrict|ing] by every means in my power the liberty of speech and the liberty of the

press,' ‘multiply[ing] laws against libel and sedition,’ and enforeing 'doctrines of confidence in

B \Cirenit Court-Boston” Safem Garette (Selem 235 June 1798) 2; Benjamin Fairbanks' dmerican Mercury
(Hartford 27 June 1799 2.

6 irenit Court' Safem Fazetre (Salem 21 June 1799) 1, 2, 'Cirenit Court’ Porcupine’s Gagette (Philadelphia 71
Fine 17993 2.

7 rhid,
2 rprdon for David Brown' (12 Mar.1801), Jafferson Papers 33:251.
282 e ammnication’ Columbian Centinel (Bostor 3 Aup. 1811} 2, cited in Jacobin 11003

WO Cow penerally Wharton's State Trials 659, Dumas Malone, The Fublic Life of Thomas Cooper, 1783-1839
{YUP, New Haven 1926) 111-49; Freedon'v Feiters 307-33; Crisis 202-10; DAE 4:414.

21 Theuph one intsresting account suggests that Pickering wrote the anonymaous attack that spawned Cooper's
handbill defense. Peter © Hoffer, The Free Preass Crisiy of 1808: Thomas Cooper's Tricd for Sedivious Libel
{UPRan, Topeka 2011} 74.
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the executive.” President Adams readily agreed 'it is a libel against the whole government,
and as such ought to be prosecuted,”™ but no action was taken during 1799, even when Coo-
per published another handbill defending himself against the charge that his Republican writ-
ing was 'In revenge' for being denied federal employment.®™ Prosecution instead finally be-
gan shortly after Cooper's public denunciation of the Senate's 'gag’ on defense counsel’s ar-
gument as he dramatically refused to defend Duane.™ Two weeks after that in April 1800,
Cooper was indicted under the Sedition Act for the criticisms of Adams in his handbill de-
fense a half vear before. The indictment charged as criminal libels Cooper's statements that
when elected Adams was 'in the infancy of political mistake.' that some 'doubted his capac-
ity,' that he saddled the country with 'the expense of a permanent navy' and 'a standing army,’
that he reduced the nation's eredit 'so low as to borrow money at eight percent, mn time of
peace,’ that he 'interfered. . . to influence the decisions of a cowt of justice, and wrongly de-
livered an accused British deserter for a British court martial.”™®® The issue was simple but
fundamental: whether citizens have a right to eriticize government and its officials,

The trial was a cause ¢él&bre, with Pickering sitting with. the judges and half the cabinet
atfending, along with many members of Congress including some Sedition Act sponsors.”’

Piclcering was evidently there becanse, growing up under a father wha believed ‘few if any' of

New England clergy were 'sufficiently explicit in showing the people their sins, ™ he wanted

% Timothy Pickering to John Adams (1 Aug.1799), Adems Works 9:5; Thomas Cooper, 'Mr. Cooper's Address
to the Readers of the Sunbury and Northumberland Gazette' {[Andrew Kennedy, Northumberland] 28 June
17994,

23 John Adams to Timothy Pickering (13 Aug.1799), ibid 9:13, 13-14; see Timothy Pickering to Charles Hall {1
Aug.1799), Pickering Papersr.11, fol.528, 529,

24 Thomas Cooper, “To the Public' ([George Schusler, Northumberland] 2 Nov. 1799, quoted in Frial of Tho-
mai Coaper, Wharton's State Trials 659, 660n (U8 .Cir.Ct.Pa.1300), reprinted Uhnited States v. Cooper, 4 1.5,
(4 IlL) 341, 25 F.Cas. 626 (1.5.Cir,CtPa 18003, Thomas Cooper, Ai Aeconnt of the Triol of Thomas Cooper
{Tohn Bioren, Philadelphia 1800) 4 (a pamphlet Cooper disclaimed compiling).

3 e Cooper's Answer dmerican Citizen (New York 20 Mar. 1800) 2; 'Mr. Cooper's Answer’ Datly Advertiser
fNew York 29 hMar. 18003 2.

¢ Indictment (9 Apr.1800), Coaper's dccount 7-8.

7 Thomas Cooper to Judge Chase (1 May 1800%, ibid 53,64; Letter from an Ancnymous Correspondent
Aserora (Philadelphia 7 May 18000, DHESC 3:.424, 426,

% Timothy Pickering to James McHenry (5 Jan.1811), MoHenry Correspondence 561,
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to make sure federal judges were not similaily lax toward the sins of seditionists.

Cooper's defenses were that his statements were true, free from malicious imputation’
(infent), and protecied by 'freedom of the press' which 'sedition laws’ attack ™ He ques-
tioned 'how the people can exercise on rational grounds their elective franchise, if perfect
freedom of discussion of public characters be not allowed,' if "prosecutions in ferrorem close
all the avenues of information'?™ Although Chase (sitting with Judge Richard Peters) was
generally lenient in relaxing evidentiary rules and allowing continuances,”™ he was adamant
in excluding challenge to his refusal to subpoena the President for trial and in insisting that a
publisher should abready have 'proper evidence’ in hand 'to justify your assertions’ before
printing any criticism of government, ™ Efforts at impartiality ceased as he charged the jury.

Chase's jury charge began with the language quoted above that decried the mortal danger
of 'the licentiousness of the press' and implicitly upheld the Sedifion Act™™ He then in-
structed that the prosecution only need prove two things: that Cooper 'did publish the matters-
contained i the indictment,' and 'did publish with intent to defame’ (something he subse-
quently said was inferred from the publication itself);am he thereby deprived the jury of any
opportunity to determine if Cooper's statements were libelous at all. Chase then decided both
issues for the jury: the 'fact of writing and publishing is clearly proved' and 'not denied,’ and
his 'motives in this publication were to censure the conduet of the President,” a poimi about
intent Chase repeated as he went through each alleged libel.*® Lest the jury mistakenly as-
sume that there was a right to criticize the President, Chase stated in several ways that, if you

believe this, what opinion can you fonn of the President? Certainly the worst you can form:

¥ Wharion's Stafe Trials 664, 665; Cooper's Accownt 18-19. The free press defense donbtless racked his es-
say, Thomas Cooper, 'On the Sedition Bill,' Polfifeal Essays (Andrew Kennedy, Northumberland 1799) 13-17.

Y Ihid 665; Cooper's Aceount 19,

ML 1hid 662, 667, Cooperts Account 41, B-9, 11,12, 14,22, 77, 28, 31.

30 Ihid 662, 667, Cooper's Aecount 10, 13, 21.

W Ihid 670-T1; Cooper's Account 4243,

M Ihid 671, 677, Cooper's Account 43,50

W rrid 671, 672, 672, 673, 673, 674, 675; Cooper's Account 43, 44, 44, 45, 46, 46-17 48,
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you would certainly consider him totally unfit for the high station which he has so honoura-
bly filled.™™ The 'improper motives' were praved not only by intent to criticize the Presi-
dent, but by Cﬂﬂp;ﬁl"ﬂ design 'to influence the minds against him on the next ele-::tir;:-n,'. S0 that
his ¢riticiging were ‘made with intent fo bring the President info conternpt and disrepute, and
excite against him the hatred of the people, just as the indictment charged. ™ Lest the jury
fail to be outraged, Chase exclaimed that T cannot suppress my feelings at this gross attack
upon the President, protested that Cooper's publication was ‘the boldest attempt [ have
known to poison the minds of the people,' and otherwise underscored the offense.’®™

To ensure that the Sedition Act defense of truth did not give aid and comfort to such se-
dition, Chase instructed fhe jury, in words remembered in his impeachment frial, that Cooper
'in his defence must prove every charge he has made to be true; he must prove it to the mar-
row. If he asserts three things, and proves but one, he fails; if he proves but two, he fails in

4 Whatever proving 'to

his defence, for he must prove the whole of his assertions to be true.
the marrow' meant, it obviously meant the defendant must go far beyond raising a reasonable
doubt and must carry a heavy burden of proof. Chase appeared to shift the burden of proof to

1 Hig jury charge was

the accused not just for the truth defense but for all issues i the case.
described by a Republican senator, who observed it, as showing 'all the zeal of a well fee'd
lawyer and the;-, rancour of a vindictive and implacable enemy.”"! Not surprisingly, the jury's
verdict was guilty.

Chase sentenced Cooper to a $400 fine and a half year in prison, with release only upon
providing $2,000 bend (half himself and half others), though Chase made clear he would not

be nearly so charitable if he thought 'a party inimical to the government. . . were to pay the

WS fhid 672,

M7 thid 674, gecord 676.

W8 Ihid 672, 675, 673, 676.

2 Ihid 676.

W i 676-77; accord Misunderstanding 122,

M Stevens Thomson Magon to James Madison (23 Apr.1800), Madison Papers 17:381, 352
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fine”’12 That party inimical to government did rise to the challenge and raise money for the
fine, with Jefferson contributing personally.’” Cooper devoted much of his time in prison to
a pamphlet containing the trial transcript and his commentary, and the public lefter challeng-
ing Chase's tulings, both addressed from the 'prison of Philadelphia.’ After his half year
there, Cooper returned home to learn that his wife had died days before.™™* Ironically, soon
after Chase's impeachment failed to result in convietion, Cooper's own career as a Pennsyl-
vania judge ended by a successful impeachment.*'

5  The Callender Prosecution and His Prospect Before Us

James T Callender,'® a fugitive from seditious libel charges in Britain,""” fled again from
Philadelphia to Richmond, where his newspaper columng produced a Pickering letter asking,
the federal attorney to prosecute.”™ However, it was Callender's political tract entifled The
Prospect Before Us that brought him into court, because of its effort to influence the election of
1800 with such charged langu_a,ge as posing the choice between Adams, war and beggary, and
Jefferson, peace and competency.*' On the way from Cooper's trial in Pennsylvania to Vir-
ginia, Chase was given, by Maryland's attorney general, a copy of the Prospect with the 'libel-
lous' passages underlined®®  According to a lawyer's testimony at Chase's impeachment,
Chase said 'if a jury of honest men could be found there, he would punish Callender’ and

would teach the lawyers in Virginia the difference between the liberty and the licentiousness of

W Wharton's State Trials 679, 678 (24 Apr.1800).
*1 Stevens T Mason to Thomas Jefferson (11 July 1800), Jefferson Papers 32:48, 49, 50n, 125n.
34 Dymas Malone, The Public Life of Thomas Cooper, 1783-1839 (YUP, New Haven 1926) 136-37.

NS mrharton’s State Trials 680n; DAB 4:414. Cooper's subsequent history is in Seymour § Cohen, 'The Corre-
spondence of Thomas Jefferson and Thomas Cooper' {2003) 147 Procsedings of American Philosophical Soci-
ety 39,

N6 oo generally Wharton's Stafe Trials 688; Michael Durey, 'With the Hammer of Truth' James Thompson
Callender (UPY, Charlottesville 1950} 129-37; Freedom v Fetters 334-38; Crisis 210-20; DAR 3:425.

7 Syave Trials 23:79; Homilton Papers 26:36 n5.
3 Timathy Pickering to Thomas Nelson (14 Aup. 1799), Pickering Papers .11, fol 611,

3 Trial of James Thompson Callender, Wharton's Stee Trigly 688, 690 (1).8.Cir Ct'Va 1800}, reprinted United
Stertew v, Callender, 25 F.Cas, 239 {118 Cir Ct¥Va 1800}
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the press'; newspapers just before Callender's trial reperted Chase's words similarly.**' Chase
clearly chafed to enforce the Sedition Act in the south for the first time, which Virginia's Re-
publican governor branded 'an electioneering trick.?** In response, that governor and Jefferson
hoped to bring the Virginia Resolutions and the Sedition Act's uncenstitutionality to the nation
by the state 'employing counsel to defend him' (Callender).”” Madison, far from bemoaning an
electioneering trick, gloated that the Federalist party 'is so industriously co-operating in its own
destruction,”*

Chase gave a rip-snorting charge to the grand jury in Richmond, the same charge he had
given when Cooper was presented in Philadelphia, quoting "our illustrious patrir:-ﬂc and beloved
President’ in warning that the United States "are still in jeopardy by the hostile designs, and
insidious acts of a foreign nation; as well as by the dissemination among them of those princi-
ples, subversive of the foundation of all religious, moral, and secial obligations. . .. 25 He
instructed the grand jury that once congressional representatives act the minority must 'give up
his private sentiments,’ as quoted earlier.**® Noting that the constitutionality of the Sedition Act
had been guestioned, Chase refisted the main arguments of the Virginia and Kenmely Resolu-
tions, and equated private senfimnents disagreeing with such laws with openly opposing their
execution””’ He told the grand jury it was their 'bounden and indispensable duty to present

any violation of the Sedition Act®® When later asked whether his charge was 'a moral, a po-

3 mhid 43; [No Caption] Alexandria Fimes (Alexandria 5 June 18003 3; DHSC 3:439 {durora).
322 1ames Morroe to Thomas Jefferson (4 Jan.1800), Monrae Writhres 3:169, 170,
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Ciriging of the Federad Fudiciary: Essqys on the Sudiciary Aot of 1789 (OUP, New York 1992) 173, 180-81;
Mirundersionding 133, '

¥4 James Madison to James Monroe (23 May 1800), Letters and Other Writings of Jumes Mudison (Lippincott,
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Ktical, a religious or a judicial one,’ Chase said it was a little of all™” The grand jury did not
disappoint him, presenting Callender as a violator of the Aect, citing his Prmpec.!,m and ap-
praving an indictment of him, The indictment cited about twenty passages from the fract, be-
ginning with the claim that the ‘reign of Mr. Adams has been one contimued tempest of malig-
nant passions’ whose 'grand object’ has been o calumniate and destroy every man who differs
from his opinion,' resulting in 'despotism'; and ending with the description of Adams as
'[floremost in whatever is detestable,’ an aristocrat, and a hoary headed incendiary.'33 !

The trial was to begin a mere four days after the presentment, and though motions for
postponement gave the defense nine more days, the trial began on 6 June 1800 over their re-
peated objection of being far from prepared. Chase's bias frequently showed in the franscript,
as he {supported by Judge Cyrus Griffin) denied further continuances, refused to allow jurors
to be aslked whether they had formed an opinion about the Prospect--or to strike a jurer who
'had formed an vnequivocal opinion, that such a bock, . . came within the sedition law,' al-
lowed only the question whether they had formed "an opinion on this charge'--while refusing
to have the indictment read to them,™ declared that 'the defence had been conecived and
continmed in error’ and had 'all along mistaken the law,’ and insisted that the defense--but not
the prosecution--must make an offer of proof before each witness was called to enable Chase
to determine the relevance of the proposed quesﬂﬂns.m

Chase's rulings were equally tilted: that wrong opinions were as ¢riminal as
misstatements of fact and equally must be proved true to provide a defense; that passages

were nonlibellous only if they ‘contain the truth in all parts' and are 'a candid and fair

8 hase Trial 63 (Baltimere fteration).
30 presentment (U.8.Cir.Ct.Va.24 May 1800), DHSC 3:435.
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discussion of constitutional subjects, of real prievances, or of political {:-pinin:-ns';ﬂ?'4 that the
prosecution must only prove publication and falsity (except for once adding they must also
prove libelousness); and most itoportantly, that the jury had no ‘right to consider the
Constitution' and in effect that no defense of freedoms of press and speech, and no aftack on
the constitutionality of the Sedition Act, could be ﬂffared,.z_gf The latter muling was aimed at
bigger game than Callender; it was aimed af refuting the Virginia and Kentucky Resolutions,

336 A nother ruling that particularly figured

which explains its length and its prior preparation.
in Chase's impeachment was that no witness could be called or document offered to disprove
only part of a charge--no evidence 'is admissible that does not go to justify the whole charge,
and instead '[y]ou must prove both these points, or you prove nothing,' even if the other half

3 Not surprisingly, the witness

of the charge would be addressed by another witness.
thereby excluded was the former senator who had introduced the Virginia Resolutions.™
The reality that the case had two prosecutors and no unpartial judge caused the defense
attomeys to refuse to proceed, leaving the hapless Callender umepresentad‘m However, the
defense had scripted that departure as part of the overall plan to score points for
Republicanism, though not for Callender, which starfed with futile motions to posipone fo

40 and contimued with claims to be 'little acquainted with the doefrine of

generate sympathy,
libels' though Hay had written anonymous essays attacking it
When the jury found Callender guilty, Chase senienced him to a $200 fine and nine

months imprisonment followed by a $1,200 bond.** He apparently subjected Callender to a
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blistering lecture (it did not appear in the transcript and may not be accurately reported in
Republican newspapers). Chase reportedly said the verdict was pleasing to him, because it
showed that the laws of the 1J. States could be enforced in Virginia, the principal object of
this prosecution,' and because 'he did not think there was so bad a man in the United States’
as Callender?* Addressing the First Amendment, he repeated much of his jury charge in the
Cooper trial:
there was a very great difference between the liberty and the abuse or li-
cen[t]iousness of the press:-that the licentiousness of the press would most certainly
destroy any government, and particulatly a republican form of government—that it
would corrupt the public opinicn, and destroy the morals of the people; . . . that the
liberty of the press consisted in the unrestrained but fair discussion of principles and
conduct, and would never be said to consist in securing impunity to wilful & mali-
cious slanderers. .. . >
To this allusion to the Blackstone-Mansfield definition of freedom of press, Chase added a
reproof of printers who "seemed to mistake the licen[fliousness for the liberty of the press,
and noted that it aggravated Callender's crime that his words were written 'avowedly for an
electioneering purpose.’ (To disagiee with officials and the current administration was more
seditious if its aim was to urge the electorate to oppose with votes than merely to oppose with
opinion.y™** However, Chase never fulfilled his promise to elucidate for Virginia lawyers, or
anyone else, ‘the difference between the liberty and the licentiousness of the press,' unless
'liberty' meant praise of officials and govermment and 'licentiousness' meant dissent.
Why did Chase not directly discuss freedoms of press and speech, or quote the Black-
stone-Mansfield definition rather than merely alluding to if, or expressly uphold the constitu-
tionality of the Sedition Act, in his frials? Because he did not wint to. . He did not want to

debate the Virginia Resolutions or the Virginians on their own terms, or enable defense coun-

sel to respond to a consirictive interpretation of the First Amendment or to reasoning about
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the Sedition Act. Instead, Chase had cleverly devised a strafegy to cut them off at the pass,
by denying the jury's authority to consider the constitutionality of an act of Congress, ex-
trapolating that to deny jury capacity to hear a defense based on First Amendment protec-
tions, and extrapolafing that to handeuff defense lawyers from arguing either to the jury. It
was a devised strategy. because Chase came into court with a lengthy prepared opinion,
which was uncharacteristic.”™® Why did Chase not couple his crafty approach with crafty
trial management? Because he could not. As an essayist wrote early in his career, Chase's
'very existence depends on public convulsion,™ drawing him to turbulent controversy as a
moth to flame. Callender's counsel successfully provided that flame.

The sequel to the trial was that Pickering could only celebrate at a distance, having been.
dismissed by Adams the prior month,*** and Callender could not get his wish of 'sending
Pickering to a mad house*® Joining Lyon and Cooper in turning a Sedition Act cell into a
writer's garret, Callender wrote the other half of his Prospect from jail, until Jefferson's par-
don released him.**" A year after Jefferson's election, Callender, long assisted by Jefferson™ "
but denied a federal office as postmaster, turned on the Republicans and became an equally
vitriolic Federalist writer.**> Duane later did much the same.*” Jefferson finally character-
ized much of Callender's writings as 'scurrilities,”™* after Callender became the journalist

who publicized the Sally Hemings account.

6 A5 he styled it in his impeachment exhibits, Chase Trial app.65-68; Whatton's State Trials 712-18.
M7 Maryland Gazette (Annapolis 18 Mar.1773).
2 Gerard H Clacfield, Timothy Pickering and the American Republic (UPIF, Pittsburgh [980) 211-12.

M Prospect Before Us 4.

30 Tames T Callender to Thomas Jefferson {14 Aung.1800), Jefferson Papers 32:100; "Pardon’ (16 Mar.1301),
fhid 13300,

3 Sefferson Papers 32:235, 244-45,

32 Thormas Jefferson to James Monroe (15 July 1802), Jefferson Writings 8:164, 166; Thomas Jetforson to Al-
bert Gallatin (7 Oct.1802), iid 8:172, 173,

3 Thomas Jefferson to James Monroe (19 Qet. 1823), Jefferson Wrigngs 10:273.
3 Thomas Jefferson to Abigail Adams (22 July 1804), Adams-Jefferson 274, 275,
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6 The Impeachment of Justice Chase

Chase was impeached because of his actions in that Caflender trial, in the ensuing Dela-
ware circuit court, in the Fries tdal, and in a Maryland circuit court** The impeachment story

- has been oft told,**® but its repudiation of Chase's seditious libel trials watrants mention.

After the Callender trial, Chase held ¢ircuit cowt in Delaware, where he confirmed the
Republican charge that he, hooded as grim reaper, was prowling the circuit with scythe aloft to
smite any appearance of sedition. Though denied by Federalist newspapers,” Delaware's only
Republican paper’™® reported that Chase rejected the grand jury's report that it could not find
anyone to charge with violating federal law, and told them he was 'credibly informed, and [a]
report says you have a printer who publishes a very seditions paper in this state,' which "must be
taken nofice of because it is high time, gir, that the sp.ir;'r af sedition which prevails arﬁrmg
many of our printeis should be checked.! Telling the federal attorney that review of newspaper
issues 'must be done, Chase refused to discharge the grand jury, despite their entreaties, and
said he was 'defermined to have those seditious printers prosecuted fo the extremity of the
Iaw"® Just before the Callender trial, Chase had done the same thing in circait court in Mary-
land, observing to the grand jury that 'one of the most Heentious presses in the United States
was supported in Baltimore, and pressing for an indictment, at least according fo Republican

papers.’™ Chase also gave a glimpse of his motivation, as he took time there to write to the

¥3 The Evans transeript is used here, and in relevant part corresponds to the other transeript, Samnel H Smith
and Thomas Lloyd (transcriptionists), Tria! of Samuel Chose. . (Samuel H Smith, Washington 1303, repr Da
Capo Press, New York 1970).

355 pater C Hoffer and NEH Hull, Fmpeachment in America, 1635-1803 (YUP, New Haven 1984) 228-55; Wil-
liam H Rehnouist, Grand fnguests (Morrowe, New Yorle 1992) 58-113; Adam A Perlin, 'The Impeachment of
Samuel Chase: Redefining Judicial Independence’ (2010) 62 Rutgers Law Review 725, 742-82; Richard B Lil-
lich, *Chase Impeachment’ (1960) 4 American Jotrnal of Legal History 49; Robert R Bair and Robin D
Coblentz, “The Trials of M. Jostics Samoel Chase® (1967) 27 Maryland Law Review 365, 379-83.

7 [No Caption] Datdy Advertiser (New York 9 July 1800, DHSC 3:446,

% Which was Chase’s quarry, Wilmington's Mirror of the Times and its editor Yames Wilson, Madison Popers-
Secrefary 2:398n; DHSC 443 n2.

3 [No Caption] Mirror of the Thaes (Wilmington 4 July 1500), DHSC 3:445, 446; accord 'Good People of
America, Remember Tudge Chase’ Carfisle (Fazerte (Carlisle 23 July 180() 3. 'Letter fiom an Anonymous Cor-
regpondent' e ors (Philadelphia 28 hine 1800), DHSC 3:442,

30 10 lewandrin, June 5 dfevandria Times (Alexandria 5 June 1800) 3; ‘Baltimore, June 21' Caroline Gozerte
{Charleston 3 July 1800) 3; DHSC 1435
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secretary of war to ask 'the state of the votes as you expect it will be in each state.*®' As the
Callender trial was about 10 begin, Chase took time to demand that Callender's newspaper re-
lease the name of the 'false, scandalous, wicked, and malicious slanderer and calummiator' who
criticized Chase's bias in Cooper’s trial, so that Chase could sue him.>*

This resolute hunt for the demons of sedition raises suspicion about Chase'’s oft-cited de-
nial of existence of federal common law and federal common law enmes such as seditious
libel. That opinion was delivered during 11-20 April 1798.3% It came at a time when some
Federalists were proposing a sedition law, but when most Federalists had not rallied to its
support--just a week later, Jefferson wrote to Madison that ‘one of the war-party, in a fit of
unguarded passion declared some time ago they would pass. . . a sedition bill.** Federalists
were equally awaré of that declaration—-the same day Abigail Adams wrote of "a Sedition
Bill, which I presume they [Congress] will do before they rise.”® Chase's opinion destroyed
the common objection that no federal Sedition Act was needed because it would merely du-
plicate commeon law, and his opinion was cited against that objection in debates over the 'pru-
posed bill* Yet Chase had held the opposite opinion a year and a half earlier,’ and is aL
leged to have 'reversed' his 1798 position a mere year later.*® This suggests Chase's ruling
was disingenuous, a crafty effort to demonstrate a need for a sedition law, a temporary pos-
ture rather than a sincere reversal.

A manth before the Callender trial, Chase presided over the retrial of John Fries, who

was charged with treason, in the form of levying war by forcibly preventing execution of a

%! gernnel Chase to James McHenry (12 May 1800), MeHenry Correspondence 456-57.
2 NESC 3:437, 440, 443, 424,

3 ¥ hoited States v. Worrall, 2118, (2 Dall} 384 {(U.5.C5r.Ct.Pa.1798); DHSC 3:248.

3% Thomas Jefferson to James Madison (26 Apr.1798), Jefferson Papers 30:299.

3% Abigail Adams to Mary Cranch {26 Apr.1798), Stewart Mitchell (ed), New Letters of Abigail Adams (Hough-
ton Mifflin, Bostan 1947) 164, 185,

8 Aty 8:2113.
67 Samuel Chase to James MeHenry (4 Dec. 1796), MoHenry Corraspondence 203.
% E.g., Soving 798-99; Minunderstanding 95.
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federal tax.*® In the most attacked ruling, Chase began the trial with a written opinion con-
tradicting the central defense argument, which he also handed to the juty, and with the an-
nouncement that Fries' connsel may not argue or cite cases to the contrary.””’ The plammed
defense argument, as in the original trial of Fries, was that treason (levying war) had been
muoch abused in English history and required more than resistance to 'camrying a particular
law or regulation into effect.®”' With their arpument gutted, defense counsel abandoned the
case, and Fries was tried without counsel >™ though illiterate and impecunious.’™ Chase told
Fries that the judges "will be your counsel,' though the guilty verdict and sentence of hanging
pointed to malpractice in that role; and his warning to Fries that "whatever you say to your
own crimination, is evidence. . . ; buf if you say anything to your justification, it is not evi-
dence,’ predictably caused Fries not to testify at all, ™ Further prejudicing the case, Chase
told the jury that Fries was convicted in his prior rial 3" Afterwards, Adams pardoned Fries
and his doomed compatriots, adding to Hamitton's litany of Adams’ sins.>™

Fight articles of impeachment were approved by the House of Re;rresentaﬁves in March
1804, and what is most significant is that all but two involved Sedition Act frials or allega-
tions; Republican outrage over the Sedition Act had not died with its expiration. The first ar-
ticle alleged Chase was 'highly arbitrary, oppressive and unjust’ in his epinion and exclusion
of argument in the Fries trial. The second through sixth articles indicted acts in the Caffen-
der trial: refusing to exclude the juror whe 'had formed an unequivocal opinion’ that the book

'came within the sedition law'; refusing to allow the defense witniess who would disprove half

6% Second Trial of John Fries, Wharion's State Trials 610, 610-12 (U.8.Civ.Ct.Pa.1800), reprinted i re Fries, 9
F.Cas. 924 {U S.Cir.CtPa. 18007; see generaly Dwight ¥ Henderson, ‘Treason, Sedition, and Fries' Rehellion’
(1970) 14 American Journal of Legal History 308, 305-16,

37 rhid 6150, 646; William Lewis to Alexander Hamilton (11 Oct.1800), Hamilton Papers 25:151, 152-53.
ST hidd 647, rejected in fhe jury charge, ibid 634, and written opinien, Chase Trial app. 44, 45.

372 fhid €12, 625, 646 (motion for new trial), though he was offered appointed counsel, hid 620n.

M Oliver Wolcott to John Adams {25 May 1799), Wolcolt Papery 2:240.

I Wharion's State Trials 629, 636, 641,

375 fhid 635.

3 proclamation’ (21 May 18000, ibid 641; John Adams to Charles Lee (21 May 1800), Adams Works 9:60.
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of a charge: requiring the defense to write out questions and acting contemptucusly and un-
justly toward the accused and his coumsel; and refusing to follow state procedure which
summganed the accused to appear at the next court rather than arresting him and requiring him
to stand trial immediately. The seventh article condemned Chase's efforts 'to procure the
prosecuticn of the printer’ in the Delaware circuit. The eighth censured his later grand jury
charge in a Maryland circuit as an 'intemperate and inflammatory political harangue””" that,
article eight charged with deliberate irony,”™ amounted to seditious libel .égajnst the state and
federal governments. (Chage's charpe in Maryland had lamented that loss ﬁf freedom was
'fast approaching' because of the 'late alteration of the federal judiciary’ and 'universal suf-
frage' in Maryland that would bring 'mobocracy, the worst of all possible governments,' and
that the cause was Jefferson's and the Republican party's delusion of 'the nahﬁal rights of

97y Chase immediately

man. .. in a state of nafure’ and 'under an established government.
fired off a newspaper volley at the attack of ‘calumniators and party zealots,” and then filed &
lengthy answer and defense to the charges. ™

The trial in the Senate was delayed from January to February 1803, as Chase got the post-
ponement he denied to Cooper and Callender, when he argued 'it is manifest, that for preparing
such an answer as I have a right to make, . . . a considerable time must be necessary.**' Aftera
trial lasting throughout February, Chase was acquitted because two-thirds did not vote 10 con-

vict on any count, though a majority did on the third, fourth, and eighth counts.** The result

1A rticles of Impeachment,' Chase Triaf app. 3-5.

¥ Jrony because the articles of impeachment were 'solely’ drafted by John Randolph of Rosncke, Chase
Trial 261, who had long helisved that the Sedition Act was "in open cantempt of those solemn gugrantees that
insure the freedom of speech and of the press' and was 'odious, tyrannical and unconstitutional.' John C Fitz-
patrick (ed), The dutobiography of Martie Far Buven (GPO, Washinpton 1920) 439, 444

*® gamuel Chase's Charge ([.8.Cir.Ct.Md. 2 May 1803), reprinted Chase Tiilaf app.60, 60-61.

80 Wemorial of Tudge Chase! Commercial Advertiser (New York 4 Apr. 1804) 2 (widely reprinted), Chrase Tri-
al app.7-40.

L hid 5.
2 Ihid 266,
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surprised many observers,”™ in a Senate with a Republican-Federalist division of 25-0.°% and
came in large part from supenor defense counsel,”™® House prosecutors’ ambiguity about im-
peachable offenses, and concern about too low a standard. Whethér the charges were constitu-
tional grounds for impeachment was debated then and remains confroversial

That result put an end to Federalist fears, which had not lacked foundation, that Republi-
cans would also try fo 'swe[ep] the supreme judicial bench clean at a stroke”™  Chase
gloated that, while it was 'cruel persecution I have suffered’ and a "wicked prosecution,’ the
outcome showed his ‘enemies are as great fols as knaves.”™ While he invited the prosecu-
tion by zealous and overbearing enforcement of the Sedition Act apainst press and speech,
the Republicans were indeed looking for a target in the exclusively Federalist third branch of
government, Had Chase not existed they might have found it necessary to invent him.
E The Baldwin, Durrell, and Holi Cases, the First Amendment, and Justice Bushrod Washing-

ton
Tustice WMgton presided over all or part of three trials or pleas under the Sedition Act:
Baldwin and Clark, Durrell of Mount Pleasant's Regisfer, and Holt of New London's Bee
He aléa presided over the October 1799 court appearance of Duane, and would have presided
over the frials of Greenleaf and Peck had progecution not been suspended,

Washington, methodical but not innovative, was not the justice who would guestion
Federalist dogma about seditious libel. His mind was described tepidly by Van Buren, the

future president, after observing him in court: "a highly respectable order' but not the "genius

¥} Simeon Baldwin to Wife (4 Feb,1205), Simeon E Baldwin {ed), Life ond Lettars of Sinteon Baldwin (Tuftle,
Mew Haven 1919) 348; John Davenport to John C Smith (25 Feb.1803}, 'fohn Cotton Smith Fapers' (LOC).

M iBid 349; History of Supreme Court 244,
5 phid, Rufus King to Samuel Chase (6 Mar. 1805), King Correspondence 4:444.

¥ John Quincy Adams to John Adams (8 Mar, 1805), Adams Writings 3:106, 107-08, 109, 113; History of Su-
preme Conet 2:243; Raoul Berger, fmpeachament (rev ed HUP, Cambridge 1974).

7 7bid 3:108; gocord Alexander Hamilton to Robert G Harper (19 Feb.1804), Hamilton Papers 26190, 131,

8 camuel Chase to Rofus King (13 Mar.1805), King Correspondence 4:444, 445, 446; Samuel Chase to Joseph
Hopkinson (10 Mar, 1805), Chase Corvespondence;, Timothy Pickering to Jolm Marshall (26 Dec. [828), Mar-
shall Papers 11187, 191

% Freedom’s Fefters 271, 285, 379, 388,
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of Kent' (New York's chancellor}).™”

1 Shaping Washington's Opinion of the Sedition Act and Freedom of Press

Instead, Washington seems te have imbibed the Federalist position unquestioningly. Soon
after his confirmation to the Supreme Court, retived President Washington recommended and
sent his nephew a pamphlet discussing the Sedition Act, ™! which he had received from Picker-
ing*™ The pamphlet, a jury charge and essay by Pennsylvania Judge Alexander Addison,™
was one of the best Federalist defenses of seditious libel and the Sedition Act. It doubtless was
studied by the justice, atways deferential to his illustrious umcle's opinion and even more so af-
ter being designated his primary heir. As Justice Washington sentenced defendants under the
Sedition Act, his actions and words were entirely consistent with Addison's pamphlet.

Addison began by stating that each person's rights extended so far 'as not to injure those
of others, and by deducing that liberty must be restrained 'from infringing the rights of oth-
ers Applying the principle to reputation, he posited that [r]eputation, character, good name
or opinion is a kind of property or possession,' and concluded that reasoning and opinion
must 'never infringe the right of reputation,’ and 'must not represent. . . exercise of religion, as
false or ridiculous, and must not represent an ‘act or motive of the adminisiration as unlaw-
ful, pernicious, or dishﬂnest.‘m Here was a first logical pap in Federalist reasoning; the fivst
conclusion might follow, but the second and third t:h':i not.  Addison then tried to map the
tangled roads where a truth defense was allowed or excluded, and those roads Jed him to
Blackstone; he also tried to state without contradiction the rules that ‘the court will di-

rect, . . whether the matter be libellous or not, and yet that a 'jury [might] determine that a

0 john C Fitzpatrick {ed), "The Autobiography of Maitin Van Buren' (1918) dnmual Report of the American
Historfeal dssociation 2.5 (GPO, Washington 1919} 2:63,

™ George Washington to Bushrod Washington (31 Dee 1798), Washingren Writings 37:80, 81; see George
Washington to John Marshall (30 Dec 1798}, Murshail Papers 3:530, 531.

2 Alexander Addison to Timothy Pickering (22 Nowv. 1798), Piekering Papers 1,23, fol 222,

M Alexander Addison, Fiberty of Speech, und of the Press. A Charge to the Grand Juries (John Colerick,
Washington 1798). The longer of two 1798 editions is used; 1799 and 1800 editions ensued

I Ihid 5, 6.
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libel is no libel. ™ The claim that rules applying to other criminal cases should not apply
equally to seditious libel cases was 4 second logical gap in the Federalist case.

Defense of the Sedition Act was the pamphlet's dominant subject. Addison again ¢ited
Blackstone for the proposition that seditious libel was already 'an offence at cormon law,’ so
that the new 'law does not create any new offence.™ He addressed the question whether the
passage of the Sedition Act did net disprove an existing common law offense, with the
arpuments that some laws were 'declaraiory of the common law,' that the Act addressed the
claim that federal courts lacked jurisdiction of offenses not explicitly conferred by legislation,
and that the Act benignly limited punishment and authorized truth as a justification, ™’

Responding to the first constitutional challenge, wrelatedness to a delepated power,
Addison built his case on the Necessary and Proper Clause and asserted, without analysis, "[i]t
is evident, that the attempts and writings declared punishable by this law, have a direct ten-
dency. . . fo prevent or obstruct the execution of the powers vested by the constitution.*? The
concepts that the direct tendency of actions should be punishable, rather than actions them-
selves, and that &irwt tendencies could be accurately distinguished from indirect fendencies,
were a third logical leap in Federalist reasoning. Addison's claim remained unsupported that
eriminalizing seditious libel was necessary and proper 1o a delegated federal power.

Moving to the other principal constitutional challenge, the First Amendment, Addison like
Paterson discussed not what was protected but what was not protected, saying that unless sedi- -
tious libel was excluded 'the most false and malicious libels might be published, :Iagajnst the
government, acts, or measures’ of government with ‘absolute impunity,' which he found to be '

~ construction too absurd to be received as true’ because it left government ‘without defence

W3 fhid 7, 8, 9, 10.
8 fhid 10, 12.
¥ fbid 12-13,
3 fbid 13
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against the most dangerous enemy th.a,t can, attack it, slander®™ His reasoning ended at this
fourth logical leap, that povernment could not survive against ‘false and malicious' criticism,
that that was its 'most dangerous’ foe. He instead returned to the safety of Blackstone, quoting
his definition that 'liberty of the press. .. consists in laying no previous restraints upon
publications, and not in freedom from censure. . . when published,’ quoting a full page.

Addison listed some consequences of his approach, which had long been points of criti-
cism by opponents: 'Every man is free to speak, but he speales at his peril, and is answerable
fn;.:-r all he says’; 'Every repeater of the fale is, in like manner answerable as the author'; as a
general rule “truth is no justification’ and true statements can be criminal; 'clubs, societies, and
the press' pose identical dangers and implicitly must be equally restrained; and anyone who
‘aftempted to withdraw, from our excellent povernment, the only effectoal support of any
government, public opinion,’ must be subject fo criminal prosecutior.*” Here was a fifth
logical leap of the Federalists, confounding the government and the administration, positing
that depriving the administration of public support is also fo 'depﬁ;..re the constitution, the
laws' of support and to destroy government,’™ ultimately relying on self-preservation or rea-
sons of state for suppressing a limitless range of speech and press.

Addison ended by addressing the objection of wishing 'to hear both sides' of each issue,
responding that "truth hag but one side,"™ with the implied corellary that an opposition party
was simply the shameless faction of falsehood and licentiousness or slander aganst govern-
ment. Here was a sixth logical break, rejecting a legitimate opposition and asserting impec-
cability for those in power. Addison's reasoning appeared to brand as seditious any criticism
of government measures or officials, even of the Sedition Act or of those supporting it. He

confirmed that interpretation in a letter to Pickering, notifying Pickering of a 'sediticus ad-

8 Ibid 13-14,
A% rhig 14-15, 16.
L 1bid 17, 18, 20.
A2 thic 20,22
43 Ihic 23.
307




dress to Mr. Gallatin poinfedly censuring as unconstitutional and oppressive the Alien and
Sedition Acts, and objecting that a newspapet reprint "contributed not a little to inflame the
passions of the people and promote the unfavorable result’ in a local election. "

Armed with Addison's briefing, Washington rode out to battle the forces of sedition.

2 The Baldwin and Clark Prosecution and Newark's Cannon

Luther Baldwin®® was indicted fﬁr 'seditions expressions,’ afier a rousing grand jury

charge by Justice Cushing on the Sedition Act and its constitutionality. **

While initial news-
paper reports described 'a wash that the President. . . was dead, "™ later reports gave more detail,
As President Adams passed through Newark and was heralded with a cannon salute, an inebri-
ated Baldwin 'coming towards John Bumet's dramshop, a person that was there [Brown
Clark™] says to Luther, there goes the President, and they are firing at his a—: Luther, a little
merry, replies, that he did not care if they fired through his a--; thea exclaims the dram seller,
that is sedition** The case provided not only metriment for modern historians, who solemnly
recorded that in this case 'enforcement of the Sedition Law hit bottom,’ but for the eatly Repub-
lican press, which protested that no Republican would be 'firing at such a disgusting a target as
the a-- of J.A ! and found it langhable that the English crime of threafening the King's head was

applied In America to "speaking of the president’s 2" While some reports said that the in-

dictrnent was for common law seditious libel,*! other reports were probably correct that it was

44 plexander Addison to Timothy Pickering (22 Nov.1798), Plekerfag Papers 1.23, 101,322, 3234,
43 Goe penerally Freedom's Fetters 270-74; Crisis 112-14.
W6 FySCT3:305, 313-14, 314-15 {Cushing's chavge preserved in Noveniber, probably used in September, 1798).

W7 g g, [No Caption] Commercial Advertiser (New York 9 Nov. 1?98] 3; [Ma Caption] Spectaror (Mew York 10
Now. 1798) 3.

& alled John Clark in some reports. [No Caption] Salem Gazette {Salem 22 Oct.1799} 3; [No Caplion] Daily
Advertiver (New York 9 Oct.1799) 3,

% fen May be Conguersd, but Prmmplcs Cannot' Herald Qf Eiberty (Washington [Pa.] 11 Nov. 1799} 4; Free-
doin's Feters 271 (other Republican papers).

M0 Freedom's Fetrers 270, 273, 274 (quoting Arguy articles).

M g, "New-Tersey, Trenton Apiil 9 Political Repository (23 Apr.1799) 2; [No Caption] Daily Advertiser
(MNew York 9 Oct. 1799 2.
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under the Sedition Act,*"™

given Cushing's ernphatic charge

Justice Washington presided over the scheduled trial (with Judge Robert Mortis) in Oc-
tober 1799, and when Baldwin and Brown changed their pleas to guilty, sentenced them to
fimes of $150 and $$ﬂ respectively, without imprisonment *® That implied Washington ap-
proved of the constitntionality of the Sedition Act, something he confirmed a half year later
in the Holt trial. Republican newspapers gave an apt epithet to Baldwin's case: Tudicrous.™

3  The Durrell Prosecution and His Mount Pleasant Register

William Durrell, ¥ a small-town Repablican editor, was arrested and charged in late Fuly
1798 ‘for reprinting a paragraph from a New Windsor Gazette, supposed to be a libel against
the President,’ in what Republicans immediately christened as The System of Temror.™* He
was the first editor charged under the new Sedition Act, & mere half-week after its effective
date,*™ after chkering's instruction to the federal attorney to review the article and pmceed.m
Durrell's bail was sef at $4,000 (half from sureties) which, coupled with the immediate suspen-
sion of the Register and his livelihood, left him impecunious and led to foreclosure sale of his
home and fumisl:jngs."'il After delay to ‘September 1799, he was araigned before Justice
Paterson™ for printing a 'false scandalous malicious and defamotry [sic] libel of and concern-

ing John Adams"; it is unclear whether the basis was the Sedition Act or common law. ™

42 E =, [No Caption] Spectaror (Mew York 10 Nov,1798) 3; [No Caption] Commercial Advertiser (New York 8
Mov. 170E) 3. .

3 Freedom’s Fetters 271 n74; DHSC 3:292, 403; 3:305, 313-15.
4 DESC 3388 (1-7 Oct. 17599,

413 [No Caption] Daity Advertisar (New Yok 9 Oct.1799) 3; [No Caption] Abany Centinel (Albany 15
Oct. 17993 3.

61 from the Awrora, Qct.26' Constitutional Telegraph (Boston 6 Nov. 1799) 1,
T Loe generally Freedom’s Fetters 385-90; Crisis 223,

412 B o, 'The System of Terror' Corev's United States Recorder (Philadelphia 4 Aug 1798) 2; aceord 'Meount
Pleasant, (M. Y.) July 24' Bee (New Loodon 1 Aug 1798} 3.

8 pyeedom’s Fetters 385, 356.
40 Timaothy Pickering to Richerd Harison (28 June 1798), Pickering Papers 1.8, fol 904.
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Tustice Washington presided {(joined by Judge John Sloss Hobarf),*** in a trial for sedition
delayed evidently by Pickering’s election strategy until April 1800. Durrell oftered no witness
testimony and unsurprisingly was found puilty. ™ Again implicitly approving and explicitly
enforcing the Seditiﬂﬁ Act, Washington sentenced Durrell to four months imprisonment and a
§50 fine, with release only after posting another prohibitive $2,000 bond 5 After a couple
weeks of the sentence was served, President Adams emit[ted]’ Durrell's sentence,*” in the
closest he came to clemency in a Sedition Act case, apparently with Washington's support but
apparently more influenced by Durrell having 'discontinued his news paper.**

4  The Holt Prosecution and His New London Bee

Charles Holt,**® another Republican editor, was .indicted for sedifious libel based on
printing a 'false, scandalous and seditious writing of and concerning the government. . the
President. . . and. . . Congress"® The offending letter to the editor criticized the 'standing
army' {not juét a provisional army) that was being formed under Hamilton's effective com-
mand to repel a French invasion or inswrection, and excoriated ‘the appointment of Alexan-
der Hamilton to command our army, after the affair' he had recently admitted publicly, asking
rhetorically if "our voung officers and soldiers. . . like this general are. .. to be found in the
bed of adultery?*! The indictment followed Chief Justice Ellsworth's charge to the gxaﬁd
jury defending the constitutionality of the Sedition Act, which is quoted later.*™

Tustice Washington, following his circuit from New York to Connecticut, presided at

™ Ihid T87-88; DHSC 3408,
2 hid 388,

438 [No Caption] Commerciol ddvertiser (New Yorle 17 Apr.1800) 3; [No Caption] Mevcantile ddvertiser (New
York 17 Apr. 1800) 3; Freedom's Feiters 388,

7 [No Caption] Prisoner of Hope (New York 3 May 13000 2; Timothy Pickering to Richard Harison (22
Apr.1800), Pickering Papers .13, fol 406.

B fyeedom's Fefters 189 Richard WHarison to Timothy Pickering (10 Apr. 1800, Pickering Pa-
pers r.EEi_, fol.77, TTA.

M Goe ponerally Freedom's Fetters 373-84; Crisis 126-30.
30 4IYatrict of Connecticut’ Bee (New London 21 May 1800) 1 (reprinting indictment}.
41 fBfd 'For the Bee' Bee (New London 8 May 17993 2,
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Holf's irial {with Judge Richard Law).®” Holf's counsel, admitting publication, 'rested his
defense on two grounds--1st the unconstitutionality of the law to prevent sedition, and 2nd,
the tenor of the publication itself in that facts were trug and opinions were nonmalicious.
The federal attorney countered with government's 'power to defend its measures, from such
slanderons attempts,' and the lethal effect of criticism, so that '[i]n vain have the people dele-
gated certain powers to the general government, if individuals may with Impunity, publish
malicious falsehoods respecting it and its officials.™* The prosecutor argued that the 'stand-
ing army' opinion was a malicious falsehood, which deterred army reeruiting, though he con-
ceded the truth of Hamilton's infidelity. Washington came down squarely on the side of the
Sedition Act in his jury charge, as a Connecticut Federalist newspaper described it:
Judge Washington in his charge to the jury (which was given in an unrivalled man-
ner) established the act to be constitutional, by a train of reasoning too powerful to
be resisted--he also proved the publication to be libellous, beyond even the possibil-
ity of doubt--he explained and pronounced the law in such a mild, clear and mas-
terly manner, as to satisfy all parties, even the prisoner himself, who was thereby
prepared for a verdict of Guiliy.*
With such a charge, the prosecuter was superfluous, and the jury convicted Holt.

Washington did not miss the opportunity, in senfencing Holt, to scold him and the pub-
lie, parroting Addison and the English royal judges from Holt to Mansfield, on the 'heinous'
circuymstances of his seditious libel, as the same Federalist newspaper reported:

The judge, after pointing out the tendency which libels on a free government have,
to discredit and destroy the Government itselfi--the heinous and aggravating circom-
stances which attended the publication of the libel; pronounced sentence...in &
manner 5o commanding, and till so dignified, as to make the prisoner blush for his
crime, and be satisfied with the punishment inflicted. ™

At least according to the Federalist press, Holt left for prison singing hosannas to Bushrod

Washington and satisfied with his three-month sentence and $200 fine, which had to be paid

3 DASC 3:.417; [No Caption] Commercial Advertiser (New York 17 Apr.1800) 3.
M e York: Wednesday, April 23, 1800° Commereial Advertiser (New York 23 Apr.1504) 3.
435 Wew-Haven, April 24' Connecticut Fownal (New Haven 24 Apr.1800) 3.
16 1bid.
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before release.”’ While in jail Holt's newspaper was suspended,  but upon his release he
no longer 'blushfed] for his crime' as he regularly attacked the Sedition Act™ His lead

cuuﬁsel, David Daggett, went on to be a founder of Yale Law School.

F  Jury Charges of Justice William Cushing and the First Amendment
Justice Cushing, like Paterson, Chase, Washington, Iredell, and Ellsworth from late-1798
through 1800, made the center of his grand jury charge the Sedition Act in late 1798.° Levy

M the closest

is mistaken that he "presided over some of the trials'’ under the Sedition Act;
Cushing came was to be cheated out of the Bache trial by yellow fever, to preside over
Baldwin's and Clark's indictment, and to preside over Haswell's and Shaw's arraignments.
Cushing also was an incidental actor in the aftermath of Brown's trial, hearing a motion for
redress after Fisher Ames' Republican brother was arrested for failing to appear as a subpoe-
naed witness (believing the subpoena invalid), and was without warning "carried to circut
court prisoner & fin'd [$]8." Cushing refused redress for what fhe outraged Dr. Ames called.a
shakedown, ™ not realizing that he had in his grasp the much-sought author of the ‘seditious’
placard on Fairbanks' 'sedition pole.! Cushing would not condone questioning 'the necessity
of giving our confidence and support to our own government,’ and feared 'the dangerous ten-
dency of jacebin principles,' as he said a year earlier.*”

Cushing's grand jury charge, given in the Gallophilic lion's den of Virginia {and typically
repeated at each eircuit st{:-p‘m), attempted to demonstrate the need for the Alien and Sedition

Acts by deveting over half its length to France's foreipn influence and intrigue,’ its unpro-

7 Ihid "New-York: Wedneaday, April 23, 1800 Commercial Advertiser (New York 23 Apr.1800) 3.
438 qew-London' Bee (New London 21 May 1800) 2; Hamrilton Papers 25:174 n25.
) Ereedon's Fetters 184,
4 yitliam Cushing’s Charge {(I7.5.Cir.Ct.Va. 23 Nov. 1798}, DAESC 3:303, 313-15.
1 Loy 202
42 vThe Ames Diary' (1299} 10 Dedham Historical Register 26.
43 [No Caption] Newport Mercuwry (Newport 19 June 1708), DESC 3:278.
M DESC 31590,
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voked war on property’ at sea, its 'wild anarchy, terror and crelty,” and its agpression against
other nations.** The remainder, though focusing more on the Alien Acts than the Sedition
Act, began by expressly defending the latter's 'full and sufficient guard to innocence' in the
forms of jury frial and a truth defense. Cushing denied that the Sedition Act ‘abridged the
liberty of the press,' asserting that that liberty did not include the right to publish 'scandalous
and malicious falsehoods.! He then stated that such seditious libels were all the Act prohib-
ited,¥® and defended the Act's constitutionality by asserting that proscription of sedItious li-
bel was essential for government:

" But can any reasonable man suppose, that a government, instituted for the protection
of all the states and all the citizens, with full powers to do every thing necessary for
that important end, has no power to protect itself by laws to prevent crimes which
tend directly to its overthrow and destruetion?*?

That was the extent of Cushing's defense of the constitutionality of the Sedition Act, and it
cun.sisted, after the unadomed demial of violation of freedom of press, of three unsupported
assertions. Those assertions were that all discowrse consists of either truth or malicious
falsehoods (ignoring nnintentional mistakes and opinions), that "erimes which tend directly to
its overthrow and destruction' ¢can be accurately identified and distinguished from falsehoods
that do not have such a direct tendency (such crimes could include 'misrepresentations
[about] public men' and about 'every measure taken for the safety of the country™,**® and that
suppression of such falsehoods is essential to prevent "everthrow and destruction' of govern-
ment (a malleable form of reasons of state). " Freedom of press stopped where seditious Li-

bel bepan, and the common law of seditious libel had been enacted in the Sedition Act, with

the amelioration that truth was a defense.

5 William Cushing’s Charge (U.8.Cir. Ct.Va. 23 Nov.1798), DHSC 3:305, 305-06, 306-07, 308-02, 310-11,
M fprd 3314

W bid 3:314-15.

R fhid 3:306.

5 Barlier, he similarfy asked, "How i it possible for any free government to stand the shock of such perpetual,
inveterate, malicious, hostile attacks ' as the "unceasing toment of calumnies' against Washington and the ‘same
shameless indecencies and ghuse towards his able and inflexibly patriotic swecessor.' 1bid 3:306.
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Cushing’s shift on fieedom of press from his 1789 letter was not his only reversal of posi-
tion: he shifted as well on President Adams, despite their long-term friendship. By Jefferson's
inguguration in 1801, Cushing echoed Adams' High Federalist opponents, complaining to

Paterson that '[t]he lies and lashes of Jacobimism were familiar and unheeded' by Adams.

G Jury Charges of Justice James Iredell and the First Amendment
Justice [redell, in contrast fo Cushing, delivered the most thorough justification for the consti-
tutionality of the Sedition Act, expressly adopting the Blackstone-Mansfield approach to lib-
erty of press and to seditious libel, in a grand jury charge that Chief Justice Ellsworth called
Tuminous & pﬂillfﬂd,'4ﬂ
1  The 1799 Grand Jury Charge Upholding the Sedition Act
Iredell’s defense of the constitutionality of the Sedition Act, in his grand jury charge for
1799, was meant to be his 'deliberate opinion as a judge,' not something less considered,
Newspaper reports similarly described it as a 'defence of the Alien and Sedition laws."*>
Iredel]l began with the Holt-Mansfield premise that seditious libel must be suppressed or
government will fall:
...can it be tolerated in any civilized society that any should be permitted with
impuonity to tell falsehoods to the people, with an express intention to deceive them,
and lead them into discontent, if not into inswrrection, whach is so apt to follow? It
is believed no government in the world ever was without such a power. It is unques-
tionably possessed by all the state govemnments, and probably has been exercised in
all of them: sure I am it has in some. If necessary and proper for them, why not
equally so, at least, for the government of the United States, naturally an object of
more jealousy and alarm, because it has greater concerns to provide for?. . 8

As a mafter of logic, Iredell's justification for his premise was an inductive fallacy, that all gov-

ernments claim such a power, or some have fallen because of seditious libel, and therefore gov-

4 William Cuoshing to William Paterson {18 Mar.1801), Paterson Papers-NYPL 733,735,

#1 Oliver Ellsworth to James Tredell {10 June 1799), Iredell Papers-Dufe; which Republicans criticized,
DHSC 3:366, 370,

2 Tames Iredell’s Charpe (U.S.Cir.Ct.Fa. 11 Apr.1799), DHSC 3:332, 334

43 DESC 3:328; New-Tersey, Trenton April 9 Politieal Repository (23 Apr.1799) 2; [No Caption] Federalist
(Trenton 8 Apr.1799), DHSC 3:328, 330,
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ernment power to suppress seditious libel must be indispensable to government. For example,
the power to suppress seditious Iibel may be necessary fo tyranmcal governments, but not to
free republican governments. Iredell's retort was that 'a republic more is dependent on the good
opinion of the people for its support,’ and without that good opinion 'the whole fabric crumbles
into dust.’ There, he equated a particular administration falling with the republican government
itself crumbling. ¥Yet an administration might fall without the mstitution of government dis-
solving, as England's history had illustrated. Iredell undercut his argument for the necessity of
suppressing "falsehoods’ by acknowledging that they might merely lead to "discontent’ and not
to ‘insurrection,’ which is only "apt’ and not certain to follow.*

Iredell then discussed whether prohibition of seditious libel violated freedom of press.
His next premise was that liberty of press meant what Blackstone defined it ag, 'laying no
previous restraints upon publications' rather than 'freedom from censure. . . when published.’
His basis was that Blackstone was influential in America, and was known to the framers of
the First Amendment, so that Blackstone's definition was approved unless the Amendment
were 'particularly worded, to guard against any possible mistake.*® Iredell's argument ig-
nored the fact that Blackstone's definitions of the other freedoms addressed by the First
Amendment (establishment of religion, free exercise of religion, petition, and assembly), and
of many other rights addressed by the Bill of Rights, were clearly not adopted but overridden,
and yet in no case was the provision 'particularly worded' to abrogate Blackstone or common
law. Further, Blackstone on freedom of press was far from universally accepted, and was in-
stead widely challenged as contradicting the words of state and federal provisions for free-
dom of press, and as rendering those provisions purposeless if they only prohibifed prior re-
straints by licensing that had not existed for nearly a century. Iredell bolstered his point by a

generic reference o common law in all the stafes, without add,réssing whether the state decla-

A5 rhid 3:346.
b yhid 3347
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rations of right abrogated or modified the portion of English common law dealing with free-
dom of press. He then penuflected to the Federalist axgument that the Sedition Act amelio-
rated the common law by providing a truth defense and limiting punishments, *7

Tiedell ended the charge with denunciation of Republicans, implying that his references to
prohibiting 'malicious falschood” and 'bad sentiments' meant not insurrectionists but the opposi-
tion, and showing that he regarded criticism of the administration as eriminal. He decried 'that
ever since the first formation of the present government, every act. . . has been uniformly op-
posed before its adoption, and every art practifc]ed to make 1_he people discontenited after it
along with efforts "to vilify and undermine the govemnment,' accompanied by 'the principles of
republicanism, the perpetual theme of their declamation.' He warned that, if people ‘suffer this
government to be destroyed,’ the 'most dreadful confusion must ensue,' anarchy 'will ride iri-
umphant, and all lovers of order, decency, truth and justice be tramplf:d."‘ss

Thiz was Iredell's defense of the constitutionality of the Sedition Act under the First
Amendment.** None of its mmpr;:-.nﬁnts had appeared during his prior nine years on the Su-
preme Court, but during the Revolution as state attomney general he had prosecuted sedition.
In 1779 and 1780, he prosecuted Theophilus Mann for 'seditious and inflammatory words,’
and James Hobbs for 'seditions and disaffected expressions.*® Also in 1780, he prosecuted
Thomas Young for 'speaking seditious words,’ such as that "talcing the said oath of allegiance
would not avail him any thing' because the 'damned rebel's and villain's' [sic] would soon lose
and the "oath would be of no more service than swallowing a dumpling !
Iredell had a deep abiding faith in precepts of the Federalist party, which when compared

with his Revolutionary War faith brought unavoidable itonies. The revolutionary Iredell had

T fhid 3:348.

SR rhid 3:350.

. % He algo defended it against argurnent that the Act furthered no enumerated power, constining the Necessary
and Broper Clause as expansively as he construed the First Amendment restrictively, Ibfd 3:341-44.

40 ovare v. Mann, fredell Papers 2:123, 124 (N.C.Super.Ct. 15 Nov.1779).

S Yndietment, State v. Thomas Young (N.C.Super.Ct, Edenton Dist,, May Term 1780), Alfred BMoore (1755-
1810 Papers (NCSA PCUF74). :
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written eloquently about not being "guilty of any other crime than en ardent love of fiberty,"
and liberty being 'dearer than life,*™ and about English law being such that 'our ances-
tors. . . left that very country because freedom could not be enjoyed i it As recently as
1795, his Supreme Court opinion on Revolutionary War ship captures similarly found Eng-
lish law 'a doubtful and imperfect system of jurisprudence, which has been since happily
changed for one so precise and so comprehensive ...."™"* Iredell abandoned that disen-
chantment with English law when he ardently embraced Blackstone's approach to seditious
libel, just as he admitiedly abandened his earlier denial of a federal common law {Chapter
3.E). He similarly jettisoned his early insistence on protection. of the accused's rights--such
as his grand jury charge for 1792 calling for protection of the innocent and waming that
criminal laws 'ought 1o be passed with the most trembling solicitude, lest any unfortunate in-
dividual should become the object of Injustice or oppression’;'® or his charge for 1795 asking
'what precaution can be too great where personal liberty is concerned"*--as he supported the
Sedition Act's criminalization of a wide swath of expression based merely on its tendency.’

2 The First Fries Trial in 1799

After hearing that 1799 charge, one grand jury indicted John Fries and others for treason,
for resisting collection of house taxes and rescuing fellow opponents from prison, with a
bady of over a hundred armed protesters.* Fries' first trial began a fortnight later, on April
30, 1799, with Tredell presiding (igin;d by Peters)*® Both judges assumed the constitution-

ality of the Sedition Act, as they parried defense arguments that combinations, conspiracies,

12 vauses of the American Revolution' (Tune 17768), fredell Papere 1:370, 371 (emphasis in orviginal); James
Tredell to Joseph Hewes (28 Tune [775), ihid 1:305, 309; ibid 2:16, 18.

463 Tames Iredell's Charpe (N.C.Super.Ct. 2 May 1778), State Records-N.C.13:431,

64 ponhaliow v. Doane's Administeators, 3 0.8, (3 Dall)) 54, 107 (1795},

“65 Tames Tredell's Charge (U.S.Cir.Ct.Mass, 12 Oct.1792), DHSC 2:308, 2:312; accord fbid 2:263, 2:351-52.
48 Tymes Iredell's Charge (ULS.CILCELNY. 6 Apr 1795), DHSC 3:14, 16; accord ibid 3:163, 3:177.

7 Indictment (Apr.1799), Triai of the Northampton surgems [Fries], Wharton's State Tridls 458, 489
(10.8.Cir.Ct.Pa. 1700}, reprinted fn 7e Friey, 9 F.Cas. 826 (C.CD.Fa.1799), madifled 3 U.S. (3 Dall) 513
(11.8.Cir.Cr Pa. 17993,
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and insurrections under it were separate offenses from treason and so could not constitute
freason, ruling that separately-defined crimes could be overt acts for treason.*® Iredell in-
cluded in his trial notes, as evidence significant to treason, that one of the rebels 'damned the
Alien & Sedition Laws--and finally all the laws of Gov.—and the lows Congress had
made.”™  As the trial wound down, Peters ended his jury charge by assuring the jury that
'both facts and law. . . aie too plain to admit a reasonable doubt, an observation that [redell
did not modify in his own charge, and predictably the jury found Fries guilty. " However,
when defense attorneys showed that a juror declared before trial that Fries "ought to be hung,'
Iradell reluctantly pranted a new trial, > and Peters joined him with still more reluctance. ™

Federalists, including most sitting justices, agreed with Peters that Pennsylvania was
now "twice disgraced by infamous insumection,' and that any ‘weak turn. . . will give strength
& spirit to the [Republican] party, forever on the watch for such events.”*’" Paterson advised
Iredell to stay in Philadelphia till the criminals are fried,”"” and Chase had hoped 'a body of
horse & foot are ordered' to crush the insurgents in Nr:-ri:]1em:q::‘a:nn.‘WE

Iredell was no more a foe to partisanship than Peters. He disliked Republicans, 'the little
barkings of ill-humor which are now perpetually assailing onr ears,' as much as he liked 'a
pood government-man."’ A month after the first statement he saw no inconsistency in con-

demning ‘all party prejudices,’ and two months after the second he received thanks from a

1% Ihid SB35, 588-29.

M Tames Tredell, 'Charpe Book' 18-19 (Apr.Tecm 1799), fredel! Papers-UNC (Box 2, v.15); of. Wharfon's State
Triafs 529, '

L Wharton's State Trals 587, 387-97, 598

%2 Yames Iredell to Haonah Iredell {19 hMay 1799), DHESC 3:366; though it iz often claimed that Iredell was re-
luetant to sentence Fries based on a prior letter, e.g., Misunderstanding 108,

7 Whartor'y State Trigls 601, 605-08, 609; 3 .5, (3 Dallj at 51%.

7% pichard Peters to William Paterson (24 Apr.1799), DHSC 3:352; see Hey Adams (ed), Documents Relat-
ing to New-England Federalism (Little, Brown, Boston 1505) 330.

75 William Paterson to James Iredell (27 Apr.1799), fredell Papers-Lhde.
M camuel Chase to James Tredell 3 {17 Mar.1799), fredell Papers-Duke.

7 James Tredell to James Wilson (24 Nov.1754), Jredelf Correspondence 2:429; James Iredell to Hannah Ire-
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Federalist candidate for ‘the interest you are pleased to take in my election.”*®

3 The Grand Jury Chaige and Samuel Cabell Preseniment in 1797

The 1799 charge did not appear without antecedents, but completed a pmccss. that Iredell
began by reversing himself to affirm & federal common law, and continued in his 1797 grand
jury charge on the illegitimacy of a political opposition, which incited the grand jury to pre-
sent a member of Congress essentially for seditious libel 77 Iredell's charge used language
that could be, and was, interpreted as outlining limitations on freedom of speech, though on
close reading it did not address dissenting speech but civil disobedience, and he so corrected
it in 1798; but he returned to the earlier implications m 1799 {Chapter 4.F).

The grand jury's presentment, later in the day after Iredell's 1797 charge, censured ‘as a
real evil the circular letters of several members of the late Congress, and particularly letfers
with the signafure of Samuel J. Cabell,"®" a5 discussed in connection with Justice Blair in the
next chapter. A written debaie ensued. Cabell immediately attacked Iredell, in Republican
newspapers, for being one of the federal judges who have a 'reg'ular practice. .. to make po-
litical discourses to the grand jurors,' acting as "a band of political preachers,' and for giving
the Virginia grand jury by his charpe ‘authority for censuring the independence of private
opinion.*® Iredell responded in a handbill that he 'never knew that Mi. Cabell had written
any circular letier at all, until I heard the presentment read in court.”® Doubt is cast on that
explanation, however, by the fact that Iredell had discarded his Pennsylvania charge of just
two weeks eatlier, which went no further than to say 'we must all stand or fall together,*® o
replace it with his Maryland and Virginia charge proclaiming that if people loved their coun-

try they would submit and not slander officials. Further, Iredell clearly approved the sedi-

4 pames Iredell to Gov, Henry Les (26 Dec. 1794), ibid 2:431, 432 David Stowe to Tames Iredell (2 July 1798),
tredell-Tohnson Collection (PC.67.8, Box 3).

7 James Tredell's Charge (UL 5.Cir. CLVa. 22 May 1797), DHSC 3:181, 173, 1730

4 Precantment of the Grand Jury (U.8.Cir.Ct.Va, 22 May 1797), DHSC 3:181; ibid 1730, 181.
0] atter of Samuel Jordan Cabell' Amrorg (Philadelphia 31 May 1797), DHSC 3:183.

42 fames Tredell, "To the Pablic' (1797), fredell Corrarpondence 2:511;, DHSC 3201,

*# James Tredell's Charge (U5 Cir.Ct.Pa. 11 Apr.1797), DHSC 3:163; conra DHSC 3198
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tious Iibel presentment, saying it came from men with 'a temper highly suitable to our present

84 and doing nothing to quash it.

situation,

Iredell, though generally treated well by historians for whom he preserved all cotrespon-
dence, may have been most accurately described by his own assessment soon after joiming
the Supreme Court; "This high appointment was as much beyond my expectation, as I fear it
is above my merit.**> Not an initial choice but a replacement for an initial justice, he was the
only initial justice without any form of higher education. He proved wngble to think nuﬁidc
the Federalist box, or even to recognize that there was a Federalist box, even as he prng;‘eéu
sively entered it by abandoning earlier positions. He jettisoned his earlier denial of federal
power affecting press and speech in his 1788 'Marcus' essays, his rejection of federal court
prosecution of common law crimes, his toleration of difference in senfiments in 1?95—1?96

charges, and his attack on civil disobedience but not dissent in 1797; and he shifted to his ar-

dent 1799 defense of the Sedition Act over freedom of speech and press objections.

H Opinion and Charges of Chief Justice Oliver Ellsworth and the First Amendment
When Federalist alarm bells rang about newspaper mischaracterization of the Jay Treaty of
1795, Ellsworth did not advocate seditious libel prosecutions, but published responses. He said
it ig best to let them alone until[] the[y] begin to pubhsh and then answer them."*® However,
his amsiety gres with the Quasi-War and the Republican party, so that when asked about the
constitutionality of the Sedition Act, Ellsworth gave an advisory opinion supporting it.

1 His Advisory Opinion on the Sedition Act and Freedoms of Press and Speech

Five months after the Sedition Act passed, Chief Justice Ellsworth responded fo a re-

quest from Pickering with an informal advisory opinion®®’ upholding the Act. He began by

## James Iredell to Hamnah Iredell (25 May 1797), DS 3:182.
3 James Tredell to Johm Rutledge 1 (% Apr.1790), fredell Papers-Duke (Box 2).

6 Yeremiah Wadsworth to Georpe Washinoton (11-12 Tuly 1795), Haprilton Papers 18:459, 460. Wadswaorth,
2 Federalist, was alleging seditious libel by saying newspapers were 'slandering the Treaty,' and after reciting
Ellsworth's advice, he said "I believe otherwvise. Thid
7 Ellsworth 116; Repressive Jurisprudence 95, 145; DHSC 3:90.
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stating that the Act merely codified, and ameliorated, the common law of seditious libel, ex-
plicitly following Addison:
[Tudge Addison] is doubtless caorrect in supposing that the Sedition Act does not
create an offence, but rather, by permitiing the truth of a libel to be given in justifi-
cation, causes that, in some cases, not to be an offence which was one before, nor
does it devise a new mode of punishment, buf restricts the power which previously
existed, to fine & impiison, . ..
He then upheld the Sedition Act over freedom of press and speech challenge:
But, as to the constitutional difficulty, who will say that negating the right to publish
slander & sedition, is ‘@bridging the fieedom of speech & of the press,’ of a right
which ever belonged to it? Or will shew us how Congress, if prohibited to authorise
punishment for gfeakjng in any case, could authorise it for perjury, of which nobody
has yet doubted?*®
Notably, Ellsworth did not argue from the meaning of 'no law. .. abridging the freedom of
speech, or of the press, but, like Paterson and Iredell, from the worthlessness of a 'right to
publish slander & sedition' or a right to speak perjury. Coupling Ellsworth's arguments, he
presupposed the Blackstone-Mansfield definition of freedom of press, and did not choose to
address whether the bread language of the First Amendment, and of most state constitutions,
abrogated the common law for that freedom.

That was a siriking change from Ellsworth's 1787 position, when he, like Iredell and
Wilson, defended the proposed Constitution against anfifederalist attack with the argument
that 'Congress have no power to prohibit either’ press or speech, or conscience or other rights.

2  The Grand Jury Charges Supporting the Sedition Act

Even before the Sedition Act, Ellsworth's grand jury charge of 1797 wamed of sedition
and urped presentment of such offences. He charted the downward propression from the
'haleful influence of those elements of disorganization, & tenefs of impiety,’ to an 'unhinged'
mind that "revolts at every institution which can preserve order or protect right,' to a heart "in-

sensible to social & civil obligations,' and then from 'disaffection’ to 'a spirit of party’ which

moisons the sources of public confidence,” and most reprobately, 'opens a door to foreign in-

% Oliver Bllsworth to Timothy Pickering (12 Dec.1798), DESC 3:235,; Elfsworth Papers-NYPL 47,
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fluence.! To Ellsworth, the damnable abject of disaffection and this declension could be
nothing less than ‘to sep[a]rate the people from the government; and of course to prepare
them. by sedition & rebellion, for a new order of things.*®® Republicans such as Greenleaf's
Arpus objected that free and manly investigation of public measures is stigmatized by the
harsh epithets of “sedition and rebellion," stifling all enquiry, as 'a Chief Justice of ﬂm
United States' joins 'the hue and cry of a party against the French nation’ and against Thomas
Paine's impiety, by which he 'wanders most egregiously from the line of his duty

After enactment of the Sedition Act, Ellsworth's brief grand jury charge of 1799 began
similarly to his advisory opinien, with an affirmation of common law in order fo suppott fed-
eral court jurisdiction over seditions libel ®"* 1t then substituted an obligation of obedience in
place of a defense of the constitutionality of the Act, apparently, like Chase, not wanting to in-
vite grand jury consideration of 'the poficy' of the law, which was only the purview of ‘those
who enact them"™™ He warned that the Constitution and govemment are 'dependent. . . on
public: confidence’ and on ‘resistless' abedience,* and peppered his short charge with syno-
nyms for seditious libel: ‘acts manifestly subversive of the national government' and conduct
‘cleaily destructive of a government or its powers.*™ Though Ellsworth did not refer to the
Sedition Act by name, he listed its essence as central to criminal [aw--crimes under common

law, and acts destructive of government, including reducing public confidence--and thereby,

though clumsily, defended the Act™ Republican news reports stated that Ellsworth's charge

" Oliver Ellaworth's Charge (U1.8.Cic, CLN.Y. 1 Apr.1797), DHSC 3:158, 158-59.
9 [No Caption] drgas (New York 11 Apr. 1797), DHSC 3:161, 161-62.

' As Casto points out, Effsworth 116, though [t is dithicult to see the charge as ‘another advisory opinion’ or a
‘somprehensive analysis.’ fBid

2 Oliver Ellsworth’s Charge (U.S.Cir.Ct8.C. 7 May 1799), DHESC 3:357, 358, 359,
¥ Ihid 3:359.
™ ihid 3:358.

5 Eifeworth 117; Alan F Weatin, “Out-of-Court Commentary by United States Supreme Court Justices® (1962)
62 Columbia Law Review 633, 639-40.
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ruled 'fhat the Alien and Sedition Laws are constitutional, ***

The imprecision of that 1799 defense of the Sedition Act was similar to the imprecision in
his 1797 charge that Abigail Adams had lambasted, when she asked 'did the good gentleman
never wiite before? . . . the langvage is stiffer than his person. 1 find it difficult to pick out his
meaning.”" As Ellsworth ‘wandered most egregiously” around the First Amendment, he said
both that ‘opposing the existence of the national government, or the efficient exercise of its le-
pitimate powers' was an indictable misdemeancr, and three senfences later, that juries should
ook, not io the opirnions of men, but their actions ™ He was equally imprecise about whether
there was room. for peaceful assembly and petition for repeal of laws: 'Till then, the laws they
prescribe are sacred, and should be resistless.™ Ellsworth did not presidé over any Sedition Act
iriaks, however, because his diplomatic mission to France deprived him of other opportunity.

I  JYames Madison and Thomas Jefferson, the Virginia and Kentucky Resolotions, and

the First Amendment

The Republican fight against the Sedition Act, after failing to block its passage, included state
resolutions condemning the Act under the First Amendment, and ended with newly-elected
President Jefferson 'discharg|ing] every person under punishment or prosecution under the se-
dition law because 1 considered and now consider that law to be a nullity as absolute an& as
palpable as if Congress had ordered us to fall down and worship a golden image.”™

1 Jefferson's Kentucky Resolutions and Madison's Virginia Resolutions and Report
The Kentucky Resolutions, drafted by Jefferson™! consistent with that conclusion and

adopted by Kentucky in November 1798, declared the Alien and Sedition Acts unconstitu-

56 Yiale, 'Thoughts on the Judiclary' drgms (New York 25 Oci.1799), DHSC 3:394; see Citizen, "To Oliver
El[llsworth' Firginia Argus (Richmond 9 Aug. 1799), DHSC 3:375, 379,

57 Abigail Adams to John Adams {17 Apr.1797), DHSC 3:169.
¥R NHSC 3:358.
2 NHSC 3:359,

59 Thomas Jefferson to Abigail Adams (22 Tuly 1804), Adsms-Jefferson 1:274, 275; aceord Wotes on a Cabinet
Meeting' {8 ddar 1801), Jeffereon Papers 33232,

M effersen's Draft’ (ante-4 Oct.1798), Jefferson Papers 30:536, 52090
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tional™ in the following words;
that, no power over the freedom of religion, freedom of speech, or freedom of the
press, being delegated to the Unifed States by the Constitution, nor prohibited by it
to the states, all lawful powers respecting the same did of right remain, and were re-
served to the states, or to the people;. . . that "Congress shall make no laws respecting
an establishment of religion, or prohibiting the free exercise thereof, or abridging the
freedom of speech, or of the press,.... That theiefore the [Sedition Act] of the
Congress of the United States. . ., which does abridge the freedom of the press, is
not law, but is altogether vond, and of no force.™
While both Kentucky and Virginia went this far, Kentcly's Resolutions went well beyond
Virginia's, in asserting each state's equal right to judge the constitutionality of federal laws, de-
nying federal power to prescribe érimes beyond those constitutionally enumerated, decrying
federal arrogation of state 'powers of self-government' and acquisitinn of ‘unlimited powers,’
and warning that such acts as the Alien and Sedition Acts 'may tend to drive these states into
revolation and blood.”™ That claim of state power to treat as void and nullify unconstitutional
laws™® would be remembered by South Carolina in 1832 and all southem states in 1861.

The Virginia Resolutions, drafted by Madison™® and adopted by Virginia in December
1798, condemned the Alien and Sedition Acts as 'palpable and alarming infractions of the
Constitution.™” Vireinia's central resolution found the latter ‘unconstitutional' under the First
Amendment, because the Act

exercises, in like manner, a power not delegaied by the Constitution, bul, on the
contrary, expressly and positively forbidden By ome of the cmendments
thereto, . .. the right of freely examining public characters and measures, ond of free
communication between the people thereon, which has ever been justly deemed the

only effectual guardian of every other right. 208

These states' resolutions merely assumed a meaning of fieedom of press, and it was lefi

2 Regolutions Adopted by the Kentucky General Assembly’ (10-13 Nov.1798), Jefferson Papers 30:550;
Eliots Debotes 4:540; Additional Resolotion {14 Now. 1799, ivd 4:544,

0 Kifior's Debares 4:540041.
4 phad A:540, 340, 542, 543, 543,
3 phid 4:545.
306 Yames Madison, Resolutions' (21 Dec. 1798), Muadison Fritings 6:126.
07 firginia Resolutions’ (21-24 Dec. 1768}, Elfiot's Debates 4:528; Madison Writings 6:341,
W fhad 4:528-29,
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to Madison a year later forcefully to develop that meaning in his thorough Repert on the Vir-
ginid Resolutions”™ While earlicr historians often treated it dismissively for its states’ rights
facet, appreciation has grown for its broad theory of freedom of press and its equally broad
attack on seditious libel ™® Madison emphatically rejected the Blackstone-Mansfield defini-
tion as abrogated by state and federal constitutions, and as rendering those protections mean-
ingless if they merely prohibited prior resiraints but not other restrictions as the basis of pun-
ishment: instead, he asserted that 'shall make no law' in the First Amendment 'meant a posi-
five denial to Conegress of any power whatever on the subject’ of the press, which was the
only true freedom of press.”'!

2 'The Other States’ Responses and Their Undercount in History

Upon receiving copies of the Kentucky and Virginia Resolutions, just over half the six-
teen states opposed them in some manner, when Elliot'.s list of six state legislatures and Neiw
York's senate’ ~ {s supplemented with Anderson's addition of the Maryland legislature (find-
ing the 'recommendation to 1epeal. . . unwise and impolitic® ™ though not addressing the con-
stitufional question) and the Pennsylvania house (finding sister states’ resolutions objectionable
and the Acts to 'contain nothing terrifying” ™. That counts Delaware though it, like Maryland,
did not support the Acts' constitutionality but only found state resolutions on federal laws "un-

justifiable interference with the general government,” and two states that only approved resolu-

tions by one house of the legislature,”™ and does not count minority teports (Pennsylvania's

¥ yames Madison, ‘Repoit on the Virginia Resolutions’ (Dec. 1799-Tan. 1800), Effiot's Debater 4:546-2(0.

10 A drienne Koch and Hary Ammon, ‘The Virginia and Kentucky Resolutions: An Episode in Jefferson®s and
Madison's Defense of Civil Liberties® (1948) 5 William and Mary Quarterly (3rd Series} 145; Lewy 279-30
Federalism T23.

U Eliof’s Debates 4:561-67, 571, 572-73; see generally Reclaiming 35-75.

512 Delaware, Rhode Island, Massachusetts, New York's senate, Connecticot, New Hampshire, Vermont, Efffot’s
Dighates 4:532-39; Comtemporary Opinion 245-4%; Public Records-Conn, 9:357.

S Contemporary Opinion 248 (16, 19 Jan 1709); ibid 245 {28 Dec. 1798)house); Maryland 200-01; Jaco-
bin 119,

W rbid 245, 246 (9 Feb.1798); ibid 248 (11 Mar. 1799).

515 Eifiot's Debates 4:532, 537, New York's house approved a nonconforming resolution that the right of decid-

ing on the constitntionality. . . appertains o the judiciary,’ Jowrnal-N ¥, 122-23 (16 Feb.1799); Contemporary
Opinion 248-49.
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and Vermont's for, Virginia's against).”® New Jersey's 'dismissal of the resolves without ex-

1517

planation”"’ can be described as either a Republican victory or a Federalist triumph.

The claim is frequenily made that the Virginia and Kentueky 'resolutions failed to atfract
support from any other states,” ' or that no states besides them questioned the constitutional-
ity of the Sedition Act.™® That claim is incorrect—one or both chambers of three southern
states supported Virginia's and Kentueky's calls for repeal of the Sedition Act--if the same
counting system is used. Temmessee’s house and senate endorsed the report of a commitiee’

that called for the repeal of the Alien and Sedition Acts as 'in several fronts opposed to the

Pl

Constitution, and Tmpolitic, dppressive, and unnecessary. Consequently, the leading

Republican paper in New England reported that '[t]he legislature of Tennessee have adopted
the resolutions of Virginia and Kentucky, respecting the Alien and Sedition Laws. 2!
Georgia's legislature resolved that they hoped the Alien and Sedition Acts would be ‘repealed
without the inferposition of the state legislatures' passing 'violent resolutions’ as two states
had, by 21-16 in the house and, with slightly different wording, 16-4 in the senate.™™ North
Carolina's house passed a resolution that the Acts were 'a violation of the Iprinciples of the
Constitntion’' and should be 'repealed without delay,' by a 58-21 margin,”> though the

Federalist-dominated senate™* rejected it by 31-8.°" South Carolina's legislature notified

516 Divsent of the Minority, of the House of Repretentatives {sic] of the Commonwealth of Pennsylvaria
([ Duans], Philadelphia 1799); Contamporary Opinfon 249, Report of the Committee To Whom Was Committed
the Proceedings of Sundry of the Ofher States (General Azsembly, Richmond 1800}

T Mew Jersey 35 accord Contemporary Opinion 52-55.

I DESC 3238 e, Opposition 474; Crivis 171, Secwring 223; Empire 270, Repressive Jurisprudence 88;
Reclatming 3.

¥ heets 172 n30; Jay 1089; Federalion 7205 Contemporary Opfafon 235, 237 (whose discussion is mistaken).

3 Tennesses Senate Jonrnal 1798-1799 (Tennessee State Library & Archives, Nashvilla, RG no 60) at 185,
cited in Mary L Gohmann, 'Political Nativism in Tennesses to 1860" (PhD thesis, Catholic University 1938) 30,
after Gov. John Sevier forwarded the Kentucky Resolutions, Legislative Message' (7 Dec 1798}, Robert H
White (ed), Messages of the (Fovernors of Tennessee (THC, Nashville 1552-7%) 1:72. This was consistent with
its congressional delegation having voted against the Sedition Act. Awrraly 7:59%, §:2171.

21 [No Caption] fndependent Chronicle (Boston 6 May 1769) 3,

2 George R Lamplugh, Pelitics on the Periphery (UDP, Wilmington 1986) 156; William O Foster, James
Jackson (LGP, Athens 1960) 164-65,

S Lournal of the House of Commony ([Hall, Wilmingten 1752]) 78 (24 Dec.1798); accord Prologue 299,

% Henry M Wagstaff, 'Federalism in North Caroling’ {1910) 9 James Spnumt Studies in History 5, 30.
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its session lac.:ked time for 'that attention which the importance of the subject demands'***
(though it legislature had & Republican majority™ and its governor believed the Sedition Act
unconstitutional™®). Thus, distant newspapers reported South Catolina's 1799-1800 session
was 'so short, that they had not time to take up the Kentucky resolutions,’ theugh had the legis-
lature done so those resolutions ‘would certainly have been concurred in.”*

There were numerous petitions and speeches against the Sedition Act In most states be-
sides these states that supported the Viurginia and Kentucky Resolutions.™ The Resolutions
were only part of a broad outery, the opening shots of the elections of 1800.

That link to the elections was suspected. A Federalist writer ominously disclosed 'a plan
of the Yacobins. . . to have a majority in our next legislature who will favour. . . the Firginia
and Kenrucky resolutions. ™ Other Federalists worried that Republicans ‘intend tﬁ get the

state government into their hands,’ and 'to transfer the country, iis liberty, and property, at the

next election of president and vice-president,’ as ever-fretful Fisher Ames said.**

Epilogue

The impact of the Sedition Act was, as John Quincy Adams observed, an '.ineffe-cmal attempt
to extinguish the fire of defamation, . . . but it operated like oil upon the flames.”™

That oil upon the fiames ignited Republican reasoning about the implications of the First

Amendment for seditions libel, and for speech and press critical of adminisiration, govern-

S5 Jowrnal of the Senare. State of North-Caroling ([Hall, Wilmington 1798]) 77 (24 Dec.1798); Samuel
Johmston to James Tredell (9-30 Dec, 1798), fredell Corvespordence 2.541, 042

56 Fourmials of Senate-S.C. 177 (20 Dec.1799) (by 14-11 vote); Journals of House-5.C. 164-65 (20 Dec. 1739).
T Profosue 229, 236; Sowth Carofing 123.
% Fidward Rutledge to John Rutledge, Jr. (29 July 1798), Rufledge Jr. Papers-UNC,

29 pichmond, January 21° Constitutfonal Diory (Philadelphia 28 Jan.1800) 3; [No Caption] Jedependent.
Chroniele (Boston 6 Feb, 1800) 3.

U Douglas Bradburm, *A Clamor in the Pablic Mind: Opposition to the Alien and Sedition Acts® {2008} 65 Wil-
liam and Mary Quarterly 565, S67-94.

B apr, Cushing' Salem Gazeite (Salem 29 Mar.1795) 2.
A2 pisher Ames, Laocoon I, Warks of Fisher Ames (TB Wait, Baston 180%) 94, 101, 103, 114.

3 YWarthington C Ford, “Jefferson and the Newspaper' (1904) 8 Records of the Columbia Historical Society
78, 88,
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ment, and officials. The best product of that developed reasoning was Madison's Report, a
powerful response to Addison, Lee, and other Federalist apologias. The oil upon the flames
also propelled more leaders and voters across the divide from Federalist to Republican party,
and assisted Jefferson in the close presidential election of 1800."* The President's son ree-
ognized ‘there never was a system of measures more completely and irrevocably abandoned
and rejected by the popular voice.™

Paradoxically, the Sedition Act was ﬁmstly ineffectual on ity professed objects. Not a sin-
gle Jacobin or insurrectionist was apprehended, though the Federalists gave assurances the
country teemed with them; and similarly, not a single person was actually deported under the
Alien Acts,**® though not for lack of Pickering's efforts and though many voluntarily repatri-
ated. Instead, the Sedition Act was enforced against newspaper edifors, not insurrectionists,
with the result that some newspapers closed down permanently (Burk's Time Piece,” Lyon's

538y and some suspended publication while the edi-

Scowrge, Durrell's Mount Pleasont Register
tor was imprisoned (Holt's Bee®™), while others had to be sold (Adams' fadependent Chronicle,
CGreenleaf's drgus)™--but new Republican newspapers more than replaced them. No one
would claim that what was termed seditious libel was quelled. Callender's prediction was ful-
filled, that 'the more persecutions from the Treasury, so much the better. You know the old
ecclesiastical observation, that the blood of the wawiyrs was the seed of the church.™!

The prosecutions under the Sedition Act were partisan, all of Republicans. Not a single

Federalist newspaper or speaker was federally prosecuted under the Act, thongh many railed

M E g, New Jersey 251; Marpland 206; Federatism 590,

* John Quincy Adams to Rofus King (8 Oct.1802), Adams Writings 3:7,9; accord MoHemy Correspon-
dence 452 ; Mewviand 206, 208,

6 OIS 3:234: Fedoraltom 507,

=T Chronologicnd Tables 34, which Miller mistakenly says was the only Republican newspaper closed, Cri-
Siw 222,

= Freedom's Fetters 186.
2 Chronological Tables 23; Madison Papers-Secretory 2:202 n2.
0 Freadom's Fetrers 255; Crisis 122,

A Yames Callender to William Duane (27 Apr.1800), Worthington C Ford, 'Thomas Jefferson and James
Thomson Callender' (1896) 50 New England Historical and Genealogfcal Register 445, 431, 433,
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against Republicans in Congress, and Hamilton with impunity published his 'disapprobation’ of
Adams and his ‘serious errors' and disparaged the President for 'endermining the ground which
was gained for the government by his predecessor' o that 'it might totter, if not fall, under his
future auspices™ >--while a drunk Republican could be prosecuted for wishing an errant can-
nonball would lodge itself in the President's ample posterior. Republicans immediately recog-
nized the [aw ‘is 11-::1:, equal in its operation but oppressive to one party only,' having been ‘em-
ployed against almost every Republican press north of Potomac(] S8 The Federalist justices
Wére equally partisan; Chase openly campaigned in 1800 'mounted on a stump, with a face like
a full moon, vociferating in favor of the present l'-'msinth'z-nf[,‘j"4 and hoped to be chosen a Fedeial-
ist elector.™ Paterson wrote an essay that vear urging voters to support Adams over Jeffer-
son > Washington wrote a letter ’f:xtrr:mehr well calculated to induce a fair & equal vote f-::r.
Pinckney' and Adams that vear, waming that a Federalist split 'must end in the election of Mr.
J.--which God forbid.”* Tha letter was widely circuluted, and Washington hosted the Feder-
alist vice presidential candidate at Mt. Vernon 'for a few days.””® Ellsworth had long given
political advice,*® such ag his informal advisory opinion supporting the Sedition Act.

The provisions of the Sedition Act that Federalists trumpeted as ameliorating the common
Las0 failed to sound. The defense of truth was never successfully raised, and instead its exis-

tence was vsed perniciously fo reverse the presumption of innocence and the prosecution's bur-

2 alexander Hamiltor,, "Letter' (24 Oct.1800), Hamifton Papers 25:186, 228, 233.

* John Fowler Latter {15 May 18000, Circidar Lefters 1:207, 213, 212; aqecord Hemy Tazewell to Andrew
Tackson (27 Apr.1798), Sam B Smith and Harriet C Owsley (eds), Papers of dndrew Jockion (UTP, Knoxyille
1980-) 1:205, 207; [No Caption] Centirel of Freedorm {(Newark [8 Dec 1798 3,

¥ gurarer (Philadelphia 9 Aug.1800), DHSC 1:895; gecord John Rudedge, Jr. to Alexander Hamilton (17 July
1800Y, Hamilon Papers 25:30, 34, He also campaigned in 1798, Chesapeake Politics 549,

AT ames McHenry to Oliver Wolcott (2 Avg. 1800, MeHenry Carrespondence 465.
¥ William Patersan, "The Present Situation’ 2 (1796), Paterson Papers-LC.

*7 George Cabot to Alexander Hamilton (29 Nov. [800), Hamilton Papers 25:247, 248, Bushrod Washingten to
Oliver Wolcott {1 Nov. 18000, fivd 25:249-50 07, History of Supreme Conrt 3

¥ Charles C. Pinckney to James McHenry (10 une 1800), AeHenry Correspondence 459,
8 E. g, Oliver Ellsworth to Oliver Woleott (14 May 1797), Wolcotr Papers 1:523.

S0 R, Paterson Drafi Opinions 53537, Wharton's State  Trials 341, 686; James Iredell’s Charge
(US.CirCtPa. 11 Apr 1799, DA 3:332, 348; Oliver Blisworth to Timothy Pickering (12 Dec.1798),
Ellsworth Papers-NYFPEL A7,
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den of proof®™ The jury's decision of all issues by general verdict did not save defendants
from the fire breathed by Federalist judges and marshals, except in Dr. Shaw's case. Equally
compliant o the judges, grand juries in af [east some cases were carefully packed®”” ag shown
by their sycophantic messages conmending judge's Ghﬂl‘gES;Sﬁ trial jury panels weie chogsen by
the same presidentially-appointed marshal™ Only one Sedition Act prosecution, of Shaw,
resulted in an acquittal. But even as Pickering and federal prosecutors won Sedition Act bat-
tles, they and the Federalist party lost the war.>> Yet Pickering blamed the fall of the Federal-
ist party not on the Alien and Sedition Acts, or other unpopular actions, but on 'intrigues’ by
Adams in which the country was 'sacrificed by Mr. Adams to his ambition and avarice,"*
which from any other mouth Pickering would have called a seditions libel.

How could Justices Paterson, Chase, Washington, Cushing, Iredell, and Chief Justice
Ellsworth seemingly contradict their beliefs of a decade earlier on speech and press in order
to support the Sedition Act and, in the case of the first three, to enforce it? A major reason, if
not the primary one, was their broad view of the Importance of forming 4 strong state and
their correspondingly narrow view of the right of dissent--whether the administration ¢could
be opposed, whether citizens could evaluate lavws as unconstititional, whcthe; they could dis-
obey unconstitutional laws as void, whether old doctrines of seditious libel qualified free-

doms of press or speech. By contrast, the majority of the remaining justices differed frem the

sitting justices n their views of legitimate dissent and of the Sedition Act.

! Though elsewhere that defense helped, as with Zenger's acquirtal and in Massachusetts libel cases. William B
Melson, Americanization of the Common Law (HUP, Cambridpe 19757 95,

¥ Eg, DHSC3:204, 29495 (Lyon's prand jury); Freedom's Fetters 217 (Burk's caused settlement); Brent
Tarter and ‘Wythe Holt, "The Apparent Political Selection of Federal Grand Juries in Virginia, 1789-1809" {2007)
49 American Journal of Legal History 257; though not in all cases, DESC 2:224, 332; ddams Works §:643, 644,

B e DHSC 3261, 294, 303, 327, 359, 363, 19, 61, 70, 102, 113, 120, 129, 168.

35 Eg, Freedomy Feftery 423 {Coflender); Thomas Jefferson to Edmund Pendleton (19 Apr. I1800), Jefferson
Papery 31:520, 521 (alleging in Duare, Cooper, Fries), Annals 8:2140, 2153, 2162, 2163,

W Warren 1:191; Repressive Jurisprdence 146-47; Chesapeake Politics 533,

336 v imethy Pickering Notebook' (MHS ca.18113, Piokering Papers 1.46, 10,85, 93; gecord Timothy Pickering
to Rufns King (28 Klay 1800), King Correspondence 32248,
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CHAPTER 7

THE REMAINING SUPREME COURT JUSTICES
ON THE SEDITION ACT, AND
FREEDOMS OF PRESS AND SPEECH

The citizen under a free government has a right to think, to speak, to

write, to print, and to publish freely, but with decency and truth, con-

cerning publick men, publick bodies, and publick measures.

—-Supreme Court Justice James Wilson'

Did the passage of a mere nine years between the First Amendment and the Sedition Act
establish the meaning of the first by the second? Anderson responds that

the Federalists who passed the Sedition Act in 1798 were a very different group

from those who wrote the Constitution and the First Amendment. The men who

pushed the Sedition Act through Congress-—-Harper, Lloyd, Otis, and Allen--were not

Framers at all. They were political paitisans, none of whom had been members of

either the First Congress or the Convention of 17877
His point about sponsors is also frue of most supporters of the Seditien Act,? as congressicnal
records confirm,* Only 5 of the 1§ senators, and only 3 of the 44 representatives, who voted
for the Act in the Fifth Congress were members of the First Congress, which framed the First
Amendment. Moreover, 2 of & senators, and 4 of 41 representatives, who voted aeainst that
Act were also members of that Congress that framed the First Amendment.” Thas, of those
veteran lawmakers, a majority of the senators voted for the Sedition Act, but a majority of the

representatives voted against the Act. Of those who were also at the Constitutional Conven-

! Tames Wilson, "Lectures on Law' {1790-91), Wilson Works 1:427.

? Origing 519 (footnotes omitted).

* Ihid 517.

 Based on comparing votes for Sedition Act, drmals 7:599, 8:2171, 9:2985, 100423 with membership of Fifth

P Of Annals 7599 with  Orieins-Parties 207-08  and DHFFC Txxili-iv - (for--Sens. Goodhue, Sedgwick,
Livennore, Laurance, Foster; apainst-Brovwn, Langdon), of. dimmads 82071 with OriginsParifer 217-18 and
DHEEFC 3xoovii-vitl (for—Reps. Thacher, Simnickson, Hartley, apainst--Baldwin, Hiester, 'W.Smith, Sumiter);
goeard Origier 517 n34% (who omits Hisster and W .Smith).
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tion, only one supported the Sedition Act, and two opposed it® However, tile later votes of
those who spppurted the First Amendmerit are nondispositive on constitutionality or meaning,
because partisan batfles intervened, war panic prevailed, and aconstitutional objectives domi-
nated as the Sedition Act was adopted.

That nonunanimity and change in Congress raises the question whether there may have
been nomunanimity and c¢hange in the Supreme Court over its first decade on these same issues.

The conventional view is that the Federalist party unanimously supported the Sedition Act
(with the lone exception of Marshall),” and that the Federalist judiciary as part of that Federalist
party unanimously supported the constitutionality of the Act as well® No further information is
given about the individual remaining justices’ positions on the Sedition Act in their biographies’
or in Supreme Court histories.'®

This chapter challenges conventional views by showing that the Federalist party did not
uniformly support the Sedition Act, and also by showing that the early justices did not either.
Instead, there was extensive but unnoticed Federalist opposition fo the Seditien Act beyond
Marshall's "unique’ opposition, including many committed Federalists and many fransitional
Federalists provoked into party change. Further, in contrast fo most sitting justices who upheld

the Act and adopted the Blackstone-Mansfield definition of freedom of press, most remaining

justices apparently opposed the Sedition Act and never embraced that definition. 1

® Martin, Baldwin, and Langdon. Cvigins 517 0349,

7 Typical sources making this claim are cited in notes 21-22 fnfra.

® Typical sources making this claim are cited in notes 23-25 infra.

?Eg., John Jay A16-18; Rutledze 259-7%; Wilson 30-31; Jofimson 492-510.

W rarren 191; History of Supreme Court 637, 645, 656; like Fsstices and QCSC,

"' This chapter brings out facts gbout the remaining justices that are not found in existing literature, such as Jay's
departures from Federalist orthodexy, his Republican family, his nonenforcement of the Sedition Act, and his foot-
dragzing on the Virginia and Kentueky Resolufions; the Rutledge-Pinckney bloc's disawewal of the Sedition Act,
Rutledse's other heterodoxiss in Federalist eyes, and his virtual expulsion from the Federalist party; and Wilson's
final position on freedoms of press and speech and its implications for seditious Kbel, his refection of most Black-
stonian thought about rights and goverament including seditious libel, his numerous departures froin Federalist
orthedoxy, and his close friends’ rejection of the Sedition Act. Other examples are Johnson's recommendation by
Jefferson for cabinet positions in the ¢arly 17905, and his avoidance of identification ar a Federalist and his dis-
claimer of being the instrument of any party in the late 1'700s; and Moore's refusal to cherge grand juries on the
Sedition Act in contrast to all other sitting justices, and his friends' helief that he would emerge 'like purged gold
from the crucible of Sedition Act copfroversy in contrast to Chase and his Sndefensible’ jury charges.
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The justices not only divided but divided disproportionately--the sitfing justices in 1798-
1799 included two initial justices and four successors, the remaimng justices were the reverse,

The commonly noted contrast between the sitting justices and the retired justices is their
relative stature. The justices who were off the bench by September 1798 were 'first characters'
in the nation (including Johnson), as Washington described them when selecting them,'? while
the sitting justices were 'second characters' {including the initial justices who remained past
1798, Cushing and Iredell). A New Hampshire Federalist leader observed that ‘many of the
officers who were first appointed. . . were men of superior talents fo those of their successors,'
speaking of Jay and Blair compared with Cushing and Chase, as well as the cabinet.”” With
that difference in stature came a difference in independence, in willingness to differ with the
Federalist party, in ability to see outside s Federalist box. Similarly, the initial cabinet was also
selected by Washington from 'first characters' in the new nation,™ while among the successors
by 1798 'none were "first characters™ in reputation” (and in fact, Pickering was Washington's
seventh choice,'® and Wolcott fourth choice, while McHenry was Adams' fourth choice' ). The
initial cabinet members such as Hamilton and Jefferson were independent-minded and diverged
sharply on gieat policy 1ssues, while the dominant three cabinet members in 1798-1800 were
High Federalists secretly in league with Hamilton™® and insistent on conforming beliefs.

This chapter adds another striking confrast between sitting justices (except Moore) and ini-
tial justices who had left the bench: those sitting justices went out of their way to support the
Sedition Act, defend its constitutionality, stress it in grand jury charges, urge indictments under

it, and preside over prosecutions, while Jay, Rutledge, and Wilson, like Johnson and Moore, did

2 Georpe Washington to James Madison (23 Sept.1789), Warhington Papers-Presidential 4.67; accord
DHSC 1:20, 28,35, 51, 58, 66; Warren 1:30-46,

1 William Plumer to Jeremizh Smith (19 Feb.1796), DHSC 1:838, 839
Y Federalism 627.

¥ Ihid 631.

18 Warren 1:142; Federalism 625.

7 Federalism 630.

¥ Fhid 583, 631, 622; ddums Federalists 174.
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nothing to support the Act in any way, despite ample opportunity, and despite the Alien and
Sedition Acts being a defining issue of the Federalist party in 1798-1800. In staik contrast to
the sitting justices, those five justices left no correspondence and no newspaper articles even
implying support of the Sedition Act, and instead left a number of largely unnoticed indicafions
of their opposition. To say five early justices probably opposed the Sedition Act is not to say
that they repudiated the Federalist party; John Marshall also opposed the Act while remaining a
leading Federalist, thongh some Federalists did leave the party, in part or whole, over the issue.
However, it is to say that they, like Marshall, were Adams Federalists,'” in contrast to some of
the sitting justices who were High Federalists, including Paterson and Ellsworth;?* and that Jay,

Rutledge, Wilson, Johnson, and Moore were commifted to freedom of press and speech.

A The Overlooked Existence of Federalist Opposition to the Sedition Act

A number of Federalists opposed the Sedition Act, in addition to the handful in Congress who
voted against it initially {discussed in the last chapter). That belies the ubiquitous assertions
that 'not a single Federalist questioned the constitutionality of the Sedition Law,' and that

12! Asgertions such as

'every Federaligt favored its subsequent enforcement,’ except Marshal
Levy's, that '[n]ot a single Federalist in the United States opposed the constitutionality of the
Sedition Act,”® unavoidably include retired and active Federalist Supreme Court justices.”
That standard portrait of the early justices is that because they were all Federalists, they must
all have agreed with the sitting justices of 1798-1800 1 supporting the constitutionality of the

Sedition Act and in countenancing restriction of press and smech,“ aporegating the early jus-

19 A% doeumented below, and as inferted for BMoore from Adams' nomination.

2 DHSC 12911, 509, 912 (Bllsworth), 1:902, 923, 928 (Paterson); Joho Marshall to Jeseph Stary (23 July 1827},
Marshall Papers 11:35, 46 (Paterson); Stephen Higginson to Timothy Pickering (12 Jan 1800), Higginson Let-
fers 1:833_ 835 & n2 (Ellsworth).

2 Fragdom's Fetters 155; aecord Origing 517; Crists 182, 22; Adums Federalisis 163; Repressive Jurispri-
dence 92-99; Bushrod Washington 88,

22 Fevy 280,
2 E g, B Kent Newmyer, ‘Dusting Off Samuel Chase® (19923 20 Reviews in American History 486, 487

# Opposition 470; or implying that, Crisis 136, 139.
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tices as a faceless Federalist judiciary.”™

That portrait is marred by the last Federalist appointee, Joho Marshall, who opposed the
Act, thou.gh on grounds of expedience rather than constitutionality, and is marred far more by
an overlooked coterie of Federalists, who also opposed the Act, often on grounds of unconsti-
tutionality. The possibility of such heierodoxy is suggested by such fundamental divisions
among Federalists as the High Federalist wing of the party opposing the sitting Federalist
president's reelection, raising the possibility that some of the other wing might oppose a law
sponsored by the High Federalists® and having serious implications for liberty.

1  John Marshall and Federalist Opponents of the Expediency of the Sedition Act

Marshall, recently returned from the first mission to France after the XYZ affair, was
named a candidate for Congress in late 1798, in his words ‘as a punishment for some un-
known sins.” In response to questions, he published a newspaper article saying he would
have voted against the Alien and Sedition Acts, and planned fo vote against their renewal 2
His reasons were based on inexpedience, not unconstitutionality, as he said the laws were
useless and divisive, while denying they were 'fraught with all those mischiefs which many
gentlemen ascribe.” Marshall did not hide his departure from Federalist orthodoxy, telling
Washington he 'regret[ted] the passage of one of the acts’ though he censured the Virginia
Regolytions, and telling Pickering that many well-meaning people had concerns about the
Sédiﬁon Act?® After he was elected and voted for repeal of the Sedition Act,”! Marshall ve-

sponded to a letter fiom a leading Republican, St. George Tucker, who uiged the Act's un-

¥ F.g, Saving 778; Charles F Hobson, Book Review (1996) 40 American Joumal of Legal History 508, 508-09;
Charles Kerr, 'The Thirty Years' War on the Supreme Comt' (19313 17 Virginia Law Review 629, 636,

% Jefferson 3:390: Federalism 692; Adams Federallsts 237,

%7 Juhn Marshall to Timothy Pickering (15 Oct.1798), Marshall Papers 3:516; see genevally History of Suprente
Cgurd 2102,

% John Marshall, "To & Freeholder' {2 Oct 1708}, Morshad! Papers 3:303, 505-06.
20y,
Ihid

0 Yohn Marshall to Georpe Washington (8 Jan.1799), ibid 4:3; John Marshall to Timothy Pickering (11
Aup 1798}, 1674 3:454, 485. :

N dnnals 10:423 (23 Jan.1800); Marshail Papers 3:496n, 4:37n.
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constitutionality and asked for release of Callender,™ by noting 'doubts some of us may enter-
tain' about the Act but refecting the release because the 'laws are made, & those who violate
them are pmsecﬁtad.' Nine days later, he added his belief that the Constitation's judieial
power rather than common law gave federal courts jurisdiction over such sedition cases,
though he believed state common law applied to federal courts.™

There is debate whether Marshall drafted the Virginia minority's report™ opposing the Vir-
ginia Resolutions. His authorship was generally assumed over the years, but was rejected by
the editors of his papers,”® though their conclusion was persnasively disputed by several recent
anthors.” Costa argues that Marshall elsewhere showed seme solicitude for freedom of speech
and should not be prejudged by the minority report.™ If Marshall drafted it, he both found the
Sedition Act constitutional and embraced the Blackstone-Mansfield approach fo seditions libel
and the press:*? that would fit with his opposing the Sedition Act only on practical grounds.

The fury that Marshall encountered from High Federalists and some other Federalists, even
though his opposition was based on inexpediency rather than unconstitutionality, is important
in explaining the later silence of other Federalist opponents of the Sedition Act. Fisher Ames
denounced him: 'No correct man,~no incorrect man even,~. . . would give his name 1o the base
opposers of law. ., . --but his character is done for,*® Cabot joined King 'as well as Ames in

reprobating the publication of Marshall's sentiments on the Sedition & Alien Acts,’ though

*2 %, George Tucker to John Marshall (6 Nov.1800), Marshall Papers 6:4, 5.

M Tohp Marshall to St. George Tucker (18 Nov, 18000, ibid 6:14, 15; John Marshall to St. George Tucker (27
Wow, 1800Y, ibid 6:23, 24.

3 Address of the Minority of the Legislature of Virgfaia (Willlam Prentis, Petersburg 1799).

¥ Eg, Theodore Sedgwick to Rufius King (20 Mar.1789), King Corretpondence 2:579, 581; Felmer 277,
Jar 1329-30; Freedow's Fefters 151; Crisis 183; Cortemporary Opinion 229,

 Morshal! Papers 3:498-95 &n1 (not including the report); Repressive Jurisprudence 97-98.

37 Kurt T Lash and Alicia Harrison, “Minority Report: John Marshall and the Defense of the Alien and Sedition
Acts® {2007} 63 Ohio State Law Journal 435, 439-516; Andrew Lenner, ‘A Tale of Two Constitutions’ (1994)
4 American Joumal of Legal Hiztory 72, 79-80 n26.

% Greg Costa, ‘John Marshall, the Sedition Act, and Free Speech in the Barly Republic' (1999) 77 Texas Law
Feview 1011, 1018, 1019-28, 1031-38, 1040-42; gccord John Matshall to Talleyrand (3 Apr.1798), Morshal!
Papers 31428, 442,

¥ dddress of the Minority 13-14.
10 Ficher Ames to Christopher Gore (18 Dec,17898), Ames Works 1:245, 246.
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Cabot discouraged public attacks because of Marshall's usefulness and because 'the atmosphere
of Virginia. .. doubtless makes every one who breathes it visionary™  Sedgwick censured
Marshall’s ‘foolish declaration, relative to the alien & sedition laws, as did many others.*

Fven stronger wainings soon came about speaking publicly against the Sedition Act.
Pickering considered prosecuting Kentucky's governor for violating the Act by labeling it un-
constitutional ** and the federal attorney indicted Jedidiah Peck for viclating the Act by calling
it unconstitational. All the newspaper editors prosecuted under the Act had done the same.

Hamilton, oddly, is treated by any number of historians as an opponent of the Sedition
Act™ based on his call not fo ‘establish a tyrann}f.'ﬁ That treatment is mistaken; he clearly
supported the Taw"® and sought to broaden it to criminalize 'libels. . . against any officer what-
soever of the federal govemnment.”’ Nevertheless, there were a large number of Federalist
ppponents of the Sedition Act, though hardly acknowledged in existing studies.

2 Federalist Opponents of the Constitationality of the Sedition Act

Thoueh Marshall was the most public Federalist opponent of the Sedition Act, he was not
the only one. Marshall himself acknowledged that the Sedition Act was 'viewle]d by a great

14

many well meaning men, as unwarranfed by the Constitution.™ Most whose reasons were re-

corded rejected the Act because it abridged freedoms of press and speech, though many oppo-
nents' reasons were not captured as they voted against the Act or for the Virginia and Kentucky

Resolutions. Those Federalist opponents were typically what George Cabot derided as ‘half

1 Gearge Cabot to Rufus King (26 Apr.1799), King Correspondence 3:7, 9.

* Thaodore Sedpwick to Rufus King (11 May 18003, ibid 3:236, 237, accord Freedom’s Fetters 151; Cri-
5is 182-84,

“ Timaothy Piekering to Charles Hall (1 Aug.1799), Pickering Papers .11, fol.528, 529, Comtemporary Opin-
fon 55-56.

™ E g, Freedom's Fetrers 153 nd4 (sources), Crisis 71, 75,
4 Alexander Hamilton to Oliver Wolcott (29 June 1798), Hamilion Papers 21:522.

* Alexander Hamilton to Theodore Sedgwick (2 Feb, 1799, fbid 22:452, 453; Alexander Hamilton, "An Address
to the Blectors' (21 Mar. 1801), 7bid 25:349, 364; Freedom's Feffers 109,

4 Alesander Hamilton to Jopathan Dayton {Oct.-Nov, 1799, ibid 23:599, 604; see Robert WT Martin, 'Reform-
ing Republicanism: Alexandsr Hamilten's Theory of Republican Citizenship and Press Liberty' (2005} 235 Jour-
pal of Early Republic 21, 33.

# John Marshall to Timothy Pickering (11 Aug 1798), Marshall Papers 3:484, 485
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fE:»::lE'ar'.;‘ﬂisi:s,"ﬂ‘;I and what Daver called moderates™ among the 'Adams Federalists.""

Federalist opposition to the Sedifion Aet in Congress merely began with those voting
against its passage in July 1798: Senator John Howard (Md,)* and House members William
Matthews (Md.), Stephen Bullock (Mass.}, and in-transition George Dent {Md.) and Abraham
Baldwin {Ga.}.” Further Federalist defections came with each new vote on the Act, such as
House members opposing adoption of the report defending the Act in Febmary 1799: Tho-
mas Skinner (Mass.)}, Josiah Parker {Va.), and Abram Trigg (Va), along with Baldwin and
Dent (Matthews and Bullock reverted to support the 1'¢1:|u:u."t).54

As the new Siuth Congress was seated, still more Federalist defections came in the un-
successful House attempt to repeal the Act in Janpary 1800: James Jones (Ga.), Benjamin
Taliaferro (Ga.), Willis Alston (N.C.), Archibald Henderson (N.C.), Thomas Hartley {Pa.},
Samuel Goode (Va.), and John Marshall (Va.), along with recent opponents of the Act who
still served in Congress {Dent, Trigg, though not Parker).> The next year, additional Federal-
ists broke ranks as the House voted by opposing continuation of the Sedition Act, and by
seeking repeal of parts, in early 1801:% Benjamin Huger (8.C.), Abraham Nott (5.C.), and
Edwin Gray (Va.), along with soine already mentioned {Taliaferro, Dent, Alston, Goode, and
Parker),”” In addition, Richard Spaight (N.C.} and David Stene (N.C.), though elected as
Federalists, 'influenced by the Republican agitation for repeal of certain obnoxious legislation

[Alien and Sedition Acts], soon left the Federalist ranks and jomned the opposition,’ voting for

* George Cabot to Rufus King (10 Mar.1799), King Correspondence 2:551, 552,

N Adams Federativts 171; thid 316, 321, 326 (10-12 moderates), 220 (Craik, Smith, Dent).
1 1bid 218-37, 255-36.

R dmnaly 7:599; Origing-Parties 217-18.

* Annals 8:2171 (10 July 1798); Adams Federalistr 306-09; of Chesapeake Politics 532 (Matthews, Bullock);
E Merton Coulter, Abraham Baldwin (Vandamers Press, Arlington 1987 139, 142 (Baldwin carlier 4 Federal-
15t}

5 dumals :3016-17 {25 Feh 1799); Adamy Federatiste 312-14; of. 314 nl (Skinner).

% drmgly 10:423-24 (25 Jan 1800); Adams Federalists 318-20; Profogue 187 (Taliaferro-Jones elected as
Federalists), :

= dnpats 11:975-76 (23 Jan.1801), 11:1038-39 (19 Feb.1801); ¢ ibid 11:1049 (22 Feh.1801).

T dnnals 11:975-76, 1038-3%; Adgms Federalists 323-25; of Yames H Broussard, The Southern Federalists,
I8i-1814 (LSUP, Baton Rouge 1978) 36 (Huger).
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" repeal and against extension.”® In one of the few preserved explanations for these votes,
Tripg found the Act 'in some parts unconstitufional,”™ The magnitude of Federalist opposi-
tion is seen in these 18 House members (not counting Marshall} together being neatly half the
size of the 44 House votes that passed the Sedition Act in the first place.

Because parties and party membership was not clearly defined at this early period, re-
searchers ‘differ as to whether all who ulfimately changed parties were still Federalists at the
tiine of their first heterodox vote. Daner's categorization is used here,® and alternatives are
discussed below.® Even if party labels are questioned, a rougher barometer of Federalist oppo-
sition is simply that the Sedition Act, like the Alien Friends Act, passed by margins ‘nanower
than wasg the case with any of the other major legislation enacted in the crisis of 1798.%

Some Pederalists in state government or out of office, like many in Congress, opposed
the Sedition. Act, though the identification of state-level opponents is hindered by the paucity
of party affiliation research. The most notable was Charles Cotesworth Pinckney,™ the Fed-
eralists' 1800 vice presidential candidate and 1804 and 1808 presidential candidate. Others
were Edward Rutledge, South Carolina’s governor, who found the Act confrary to 'liberty of
the press, & the freedom of sl:ut:n:-.ch,'lﬁq and Patrick Henry, Virginia's advocate of liberty.™

3  Transiiional Federalist Opposition Toward the Sedition Act

Ongoing transitions from the Federalist party to the Republican patty were noted by John

Jay in early 1798, as he observed that '[t]hey who from honest motives are in the act of passing,

* Henry M Wagstaff, 'Federalism in Morth Caroling' (1910} 9 Yames Sprunt Studies in History 5, 30; An-
nale 10:423, 973, 1048.

3 Abram Trige, Circular Letter (25 Feb.1799), Circular Letters 1:155, 158,
 Eycept for Baldwin, Origins-Parties 202, 204, 207.

5. {Jzing four other scurces tabulated in Crigins-Partes 192-215.

S Federatism 590.

5% William Vans Murray to Joho Quincy Adams (22 Mar.1799), Worthington C Fard {ed), 'Letters of William
Vans Muray' (1912) Awruad Report of American Historical Association 343, 529, 330 (in Europe with Pinck-
ney); gecord Pinckaey 214; Marvin R Zahniser, *The Poblic Career of Charles Coteaworth Pinckney' {(PhD the-
sis, TIC3E 1963) 281.

% Baward Rutledge to John Rutledge, Jr. (29 Inly 1798), Ruledre Jr. Papers-UINC.

 Douplas Bradbuen, <A Clamor fn the Fublic Mind: Oppesition to the Alien and Sedition Acts’ (2008) 65 Wil-
liarn and Mary Quarterly 565, 593-94 & ndf (citing ms}).
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or preparing to pass, from one party to another’ should not be roughly handled® and later, as
he looked back: 'Among those who had been active Federalists there were individuals who at
subsequent points [after the Jay Treaty of 1795] were induced. . . to join the opposing party '~
Those transitions included Benjamin Rush and soon Elbridge Gerry,*® and only occasionally
went the other direction permanently, such as Patrick Henry® and Robert Goodloe Harper.™

Some Federalists felt strongly enough to leave the party over the Sedition Act, just as
many had over the Jay Treaty, as Beard observed, the Alien and Sedition Acts 'no doubt al-
jenated many Federalists.””" Some others left because of multiple factors including the Act.
~Not surprisingly, it was Daner's moderate Federalists who generally made the transition,™
and they did so in & stream throughout the 1790s.”

In the federal government, some of those voting against the Sedifion Act or its extension
were in transition, such as Dent, Baldwin, Skinner, Trigg, Jones, Alston, Goode, and Gray,
leading to varying descriptions of their party affiliation at the time,™ Their transitions, and a
number of others such as House member and future governor John Page of Virginia, who
similarly condemned the Act,” occurred so close in time to the enactment of the Alien and
Sedition Acts’® as fo make it probable that the Acts were a major cause at least for some,

Edmund Randolph, earlier the Federalist attorney general and secretary of state, had broken

%€ John Jay to Peter A Jay (17 May 1798), Jay Papers doe. 90220,
$7 John Jay fo Richard Peters (12 Mar.1821), Jay Papers doc. 1166

@ ddams Federaliste 260, 246, Ronald P Formisano, Fransformation of Political Culture: Mussachusetts Par-
ties, I 700s-T8:40% (OUP, Oxford 1953) 73; ANE 8:866, 867,

© Chesapeake Politics 466-6T; ANS 10:615, 618,
™ Adawms Federalists 278%; ANB 10:128.

M Charles A Beard, Ecoromic OFlgins of Jeffersonion Democracy (Macmillan, New York 1215) 356 (none
identified); wevord John B Nelson, Liberty and Froperfr (JHUP, Baldmore 1987) 10%.

" Adams Federalists 259.
™ Fhid 297, 303, 315, 326, 331 ('exF' columns, though understated).

™ Opigns-Parties 207, 209 (Denty; 207, 218, 212 (Baldwin); 207, 205 (Skinner); 209, 211, 214 (Trigg); 209
(Jones); 210, 213 (Alston); 211 (Goode); 211, 214 (Gray).

™ John Page to James Madizon {7 Apr.1801), Madison Papers-Secretary 1:73, 74; see DHFFC 14:917, 923
(trapsition by 1800); ANES 16:502,

T Adams Federalisty 234-35,
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with Washington's administration over the Jay Treaty and other matters, but only aligned with
the Republicans in 1798"" at the time he privately condemned the Alien and Sedition Acts as
'the two exectable bills,” and supported the 'cloge reasoning' of Madison's Report except énc
part.” His basis was likely the First Amendment, since he had been outspoken in demanding
a bill of rights principally to protect jury trial, habeas corpus, and liberty of the press.’®

Some transitions from Federalist to Republican parties had already occotred by 1798, and
also swelled the ranks of opponents of the Sedition Act. Examples are Senator Chatles Pinck-
ney from South Carolina,*" who championed liberty of the press as an expansive right*? and
former revenue commissioner Tench Coxe, who believed Adams should be indicted for signing
the Alien and Sedition Acts and wiote articles against them.™ Other transitions were delayed
and reflected mternal struggle, such as House member Silas Lee, who earlier expressed concern
that sentiments could be labeled ‘tibels against governmens and adversely affect liberty of the
press,'m but consistently supporfed the Sedition Act, and yet soon shifted to the Republican
party.® or distret judge Cyrus Griffin, who sat quite silently with Chase in the Calfender trial,
but by 1802 was commended by Jefferson for abandoning support of the Sedition Act.”® An-
other district judge, Gunning Bedford (a signer of the Constitution), who sat with Chase in
Delaware, as Chase unavailingly pressed to prosecute a Republican newspaper, may have ex-

pressed his own view in telling Chase, I believe you do not know where you are[;] the people

™ Chesapeake Politios 535, Jefferson Papers 3105340,

™ Edmund Randolph to $t.George Tucker (13 Dec.1798), quoted in John 1 Reardon, Edmund Randoiph (Mac-
millan, New York 1974) 474 n32.

™ Moncore D Conway, Omitted Chapiers of History Disclosed in the Life mnd Papers of Edmmd Rondalph (GP
Putnar's Song, New York 1588) 368,

8 Elfior's Debates 3:203.

1 Narty D Matthews, Forgotten Founder. ., Charles Pinckney (UNCP, Columbia 2004) 94, 96, 100-01; see
ANB 17:533, 535.

B dpnale 10:65-84 (Mar, 1800); Speeches of Charies Pinckney ([np, Philadelphia] 18007 42, 119-28.

" Jacob B Cocke, Tench Coxe ond the Furly Republic (UNCP, Chapel Hill 1978} 349, 344-45; see
ANB 5:636, 637

¥ Silas Lee to George Thacher (23 Jan.1788), DHRC 5:780, 782,
¥ Notes on a Cabinet Mecting' (8 Mar 18017, Jefferson Papers 33219, DERC 5:782n1.
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in this place are not well pleased with the sedition law’; he too soon was a Republican.”’

In state legislatures, similarly, some Federalist transitions to the Republican party were con-
nected to the Sedition Act. If New York is selected as an example, legislators elected as Federal-
ists but supporting the Virginia and Kentucky Resolutions mncluded Jedidiah Peck, who was
prosecuted under the Act for circulating a petition opposing it:* and Ambrose Spencer, who just
before supporting the Resolutions changed parties in 1798 John Armstrong, the author of
Peck's petition,” was an 'acidulous Federalist who had been converted to Republicanism by the
Alien and Sedition Acts,” and attacked the latter as violating the First Amendment, believing a
‘wrohibition more express can scarcely be devised™ Other examples can be found in each state's
list of legislators supporting the Resolutions, such as Jﬂséph Bloomfield of New Jersey.*

Other Federalists in state government had already made the transition before 1798, such

‘as Chief Justice Edmund Pendleton of Virginia, who assailed the 'constitutionality of the sedi-
tion bill' under the First Amendmeni,™ Governor Thomas McKean of Pennsylvania, who
found the Act clemly unconstitutional,” and Virgimia attorney George Hay, one of Callen-
der's trial counsel, who assaulted the Act based on freedoms of press and speech.*®

Most of this Federalist opposifion to the Sedition Act, besides voting, was private, because

of the scathing criticism that would ensue like that encountered by Marshall, and the prosecu-

% John A Munroe, Fedaralist Deloware, 1775-1813 (RUP, Rutgers 1954) 207, 206n; ANB 2:453, 456,
¥ Fernal-N. Y, 123; Federealtim 703,

¥ Fournat of the Senate of the State of New-York. . . 1799 (Loring Andrews, Albany 1795) 67, Political Partfes-
MY 1:125; ANE 20:441.

M political Partfer-M ¥ 1:131: Freedom's Feffers 39; D4B 1:356.

" Fivineston 305: accord Heomilton Papers 2530403, see ANB 1:617, Robert Troup to Rufos King (9
Aug TROD), Efng Papers 37289,

2 [John Armstrong], 'To the Senate and Representatives of the United States’ ([Nicholas Power, Poughkeepsie
1708]) 2.

* Carl B Prince, New Jersey's Jeffersonion Republicans (UNCP, Chapel Hill 1967) 36.

* Edrnd Pendleton, 'Address to Citizens of Caroling' (Nov.1798), Pendieton Puapers 2:650, 653; gecord David
I ways, Edmund Pendleton (HUP, Cambridge 1952, repr 1984} 312, 315; Jefferson Papers 30662, see
D4R 17:417, 418 (former Fedecalist).

¥ 8 Rowe, Thomas McKean (CAUP, Boulder 1978) 293, 264; Sanford W Higginbotham, Keystone in the De-
mocratic Arch: Pennsylvania Polities, 1800-1816 (PHMC, Harrisburg 1952) 16; Permsylvaria 227,

* Hortenaius [George Hayl, dr Ersayr on the Libersy of the Press (Aurora, Philadelphia 179%) 3, 10-16;
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tion that could result like that suffered by Peck and threatened toward Gerard. Similarly, oppo-
sition by early justices of the Supreme Court would be expected to be nonpublic. Before public
silence is condemned as cowardly on the presentist assumption that thc constifutional infraction
was obyvious, it is important, and sfart]ing, to remember that even in the mid-twentieth cenbury
most historians® and legal commentators™ treated the Sedition Act as not violating the First
Amendment, and that after that date many persisted in treating the Act as constitutional as a

restatement and amelioration of a common law not changed by the Amendment *

B Chief Justice John Jay and the Sedition Act

Jay, though leaving by far the most complete papers of the dozen early justices (over 13,000),
from meticulously retaining correspondence and other papers throughout his life, did not leave
a trace of support of the Sedition Act in his 509 letters from the beginning of 1798 to the end of
1802.'%" Nor did Jay, though serving as governor of New York from 1795 until the end of
1800, include any endorsement of or call fo support the Act in his legislative messages, or see
any mention of endorsement or suppott of the Act in the hundreds of newspaper articles men-
tioning him or his actions.'™ By contrast, the governors of the eight other states that opposed
the Virginia and Kentucky Resolutions cmph;aﬁcaﬂjr stated their condemnation, and thelr posi-
tions were widely reported.'™ Moreover, when New York's house and senate failed to recon-
cile their responses rejecting the Resolutions, Jay did nothing to get them to agree on a legally

effective response (as all other opposing states but one did} or even to point out the inconsis-

# E.g, Jobn C Miller, The Federafist Era, 1789-19601 (Harper, New York 1960) 232; Crisls 79 nli; Edward
Channing, 4 History of the United Stater (Macmillan, New York 1923-25) 4:231.32,

* E.g.. Mark D Howe, Book Review (1956) 13 William & Mary Quarterly {3rd ser) 573, 575, 575-76; see Madk
D Howe, Book Review {1952) 66 Harvard Law Review 189, 190; Misunderstanding 119-20.

¥ Levy 297; Repressive Jurisprudance 89, 2; OCSC 764-65.
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Y0 Fudping by the 19 New York papers, and 60 other papers, contained in the Eatly American Newspapers data-
base for 14 July 1798-31 Dec. 1800, £.g, "Virginia and Kentucly Resolutions' Otsego Herodd (Cooperstown, 28
Feb.1799) 2.

12 E g, Contemporary Opinion 232, 247, 231 (Vit,, Del, N'H,; others below).
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tency, and only transmitted one of the resolutions to other states (because the state senate re-
quired him to}. This section draws heavily on Jay's unpublished correspondence (cited as Jay
Papers).

1 Departures from Federalist Orthodoxy

The French minister, Chevalier de la Luzerne, privately described Jay to Comte de Vei-
gennes as negotiations began on the Treaty of 1783, saying he "boasts of being independ-
ent."™ Indeed, Jay did,m and was repeatedly described as indf:pvz:nu:Lf:nt-min:ailf:c:l.”ﬁ‘rj

Tay's independence led to periodic departures from Federalist orthodoxy. Though Feder-
alists generally stressed arder strongly over liberty, Jay only believed 'a national government,
.as strong as may be compatible with liberty, is necessary' (as he wrote fo John Adams while

1% and found liberty as important as order, maintaining

the Constitutional Convention met),
that '"Government without liberty is @ curse;, but, on the other hand, hiberty without govein-
ment is far from being a blessing' {as he wrofe to Washington during the ratification de-
bates).""” Though Federalists favored the English and abhorred the French revelutionaries,
Jay was suspicious of both,'® pointed out that he had no British ancestry,'™ and initially re-
joiced in the French Revolution ag 'restor[ing] liberty to the people’ by weftuming an 'arbi-
trary government' and 'dreadful’ monarchy, before it turned to the guillotine and abolished the
constifution,'® He had developed close friendships with Lafayette, who called himself Jay's

‘political aid[e] de camp' at the time of the first treaty, and other French notables,'”" Whereas

% wWilliam E O'Dannell, The Chevalier de fa Luzerne: French Minfster to the Unifed States (Bibliotheque de
L'Tniversité, Louvain 19383 237,

Y4 John Tay to Samuel Himtingdon (6 Nov.1780), Jay-Revolutionary 825, 834; Jm-Peace B.
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W John Jay to George Washington (21 Sept. 1788), ibid 3:360; qocord, "An Address to the People of the State of
Mew York' (spring 1788), 7bid 3:294, 303,
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N0 rhid 4:200-01; accord Jay Papers doc. 4787, Federalism 310, The letter was reprinted, evidently with ap-
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Federalists were chary of 'the rights of man,” Jay wrote in a 1793 opinion that rights are re-
tained by the people, because 'the people exercised their own rights' to establish the Constitu-

2 joining Wilson in proclaiming

tion, and were secured in their rights by that goveinment,
'the people to be the source of authority. " ‘While Federalists narrowed the provinee of ju-
ties, Jay charged a jury in an unique Supteme Court trial that, while it should de:cide. facts and
the judges law, 'still both objects are lawfully, within your power of decision.”™ While Fed-
eralists called for limiting public office to '‘federal men’ and excluding “Jacobins,' Jay upon
taking office as governor did not dismiss appointees of his Republican predecessor,’’™ and in
office 'did not wish to hear what were the politics of a candidate for office. "8 Examples of
Tay departing from the party line can be multiplied.'”

Jay remained a Federalist,''® but was a more moderate 'Adams Federalist' rather than a
High Federalist,”" as Adams recognized by renominating him as Chief Justice in late 1800
after purging Hamiltonian cabinet members."™® Though Jay corresponded extensively with
various High Federalists, and remained on generally good terms with them,™ he did the

same with people of all siripes such as Republican governors.? For example, he wrote to

Pickering four days after the Sedition Act was signed and then a week later—not mentioning

"2 Chiskolm v, Georgia, 2118, (2 Dall ) 419, 470-71, 479 (1793).

¥ pichard B Morris, John Jay, the Nation, and the Cowrt {BUP, Boston 1967) 70; accord Jay Correspon-
clerree 3229 DTS 2:390,

Y Georgia v, Brailsford, 3108, (3 Dall) 1, 4 (1794).

1% George Pellew, John Jay (Houghton Mifflin, Boston 1890} 298-99; 'For the Albany Centinel' 4/bany Centi-
ned {Albany 4 Sepi.1301) 2; 'Council of Appointment' Swlem Gazete (Saler 25 Ang 1501} 1.

NS rhid 799-300; From the Albany Gazetts' Albany Centingl (Albany 21 Aug 1201) 1; 'Cornmunication of
Thursday Last’ Pariy Advertiser (New York 24 Aug 1801) 2; Jay Papers doc. 9967, 3552,

T DESC 2127, 367 (righis), 2:26, 27, 364, 386-90 (differing opinians); Jay Corvespondence 3:224, 249 (Native
Americans), 3:414, 443 (rights), 4:337 (democracy), 4:360, 379 (divergent opinions).

1 & ¢ John Jay to Peter Van Schaack (4 May 1807), Jay Papers doc. 09435; Joln Jay to William Coleman (18
Tune 1807), ibid doc. 12352,

19 yohn Adams to John Jay (24 Nov.1800), Adwms Works %:90, 91; Jav Papers doc. 2872, 9007, Warren 1:175.
120 yohn Adars to John Jay (12 Dec.1800), Adams Works 9:91; DHSC 1:144,
Vg o King Correspondence 2:428, 474, 475, 480, 578: 3:148; Jay Correspondence 4254, 255 270,273,

122 g g, John Jay to John Sevier (30 Nov.1798), Jay Papery doc. 3192; John Jay to John Drayton (28 Dec.1799),
fhid doe. 9820; John Jay te James Monroe (14 June 1800), f&id doc. 5145; John Jay to James Monroe (3 June
1800, ibéd doc. 9006,
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the Act--but only to rejoice that Washington accepted command of the new army, and to sug-
gest that the relative rank of generals be clarified.'™ While on good terms,'® Jay was quite
willing to disagree with his state's dominant Federalist, Hamilton, whether abeut Hamilton'y
suggestion o denounce the Whiskey Rebellion more stiongly in grand jury charges,” his
requested appointments or pau.'dt::ns,'z'5 his wish for continued defense spanding,m his high
fee for legal services,'= hig preference of Jefferson over his nemesis Burr,ug or Hamilton's
scheme that would have reversed the presidential election of 1800.

Juy demonstrated his independence and fidelity to principle when he faced the opportunity
to change the 1800 election results from a narrow triumph of Jefferson to a second term for Ad-
ams. This opportunity was posed to him by Hamilton's Faustian proposal to call the New York
legislature into special session and to choose presidential electors while its Federalist majorify
remained in office and before its new Republican majority took over."™® Hamilton noted the
high stakes, as he sought to 'prevent an afheist in religion and a fanatic in polifics from getting
possession of the helm of the state,’ leading a party of which half seek 'the overthrow of the
government by depriving it of its due encrgies' and the other half seek 'a revolution afier the

31 Jay was quite aware that the Republicans were likely to win the

manner of Buonaparte.
presidential and congressional elections later that year,"> and Hamilton was right that it would

have changed the presidential outcome.™ Yet Jay refected the proposal out of hand, writing on

12 Tolm Tay to Timathy Pickering (18, 26 Tuly 1798), Jay Papers doc. 4750, 4791.

M John Jay to Alexander Hamilton (19 Apr.1798), Jay Papers doe. 3139, 10775.

% Alexander Hamilton to John Jay (3 Sept.1792), Jay Correspondence 3:446; DHSC 2:294, 237,
126 Hamilion Papers 23:62, 22:168-70, 22:163-64.

127 John Jay to Alexander Hamilton (3 Aug.1799), Jay Papers doc. 5651.

2% John Jay to David Jones (§ Aug. 15000, Jay Papers doc. 9009,

125 Wary-Jo Kline (ed), Political Correspandence and Public Fapers of Aaron Burr (PUP, Princeton 1983}
1:866-67.

130 A lexander Harnilton to Tohn Jay (7 May 18000, Jay Correspondence 4:270, 271-72.
BV i 4:271.
122 Yohn Jay to Dr. Jedidiah Morse (24 Apr 1800), ihid 4:263, 266.

3 Federatiom 732; John E Ferling, Adarms v Jafferson: The Twmaltuous Efection of 1800 (OUF, Oxford 2004)
168.
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the back of Hamilton's letter: "Proposing a measure for party purposes, which I think it would
not become me to adopt.™ Jay rejected the same proposal from Philip Schuyler, ostensibly
supported by John Marshall, though they too believed that by the proposal 'Mr. Jefferson's elec-
tion will be defeated and equally so that Mr. Adams and Mr. Pin[c]lmey will be f.:lweu:‘ff:es{:l.'”’I5

Such mdependence drew Federalist criticism of Jay., Even before J.ay's refusal to tilt the
1804} election--but after he was notably stlent on the Sedition Act and the Virginia and Ken-
tucky Resolutions--Robert Troup wrote, 'our influence on a general scale has been considera-
bly diminished by Mr. Jay's administration,’ despite the best of intentions.”® When Jay was
renominated as chief justice, Wolcott and Pickering were critical.

By contrast, Jefferson was less negative about the renomination; "We were afraid of
something worse™™ Jay proved worthy of that faint confidence, advising Federalists that the
Jefferson administration should be supported in all that was "intelligent and upright."™”

2 Federalist in a Republican Family

Jay was as surrounded by Republicans as by Federalists. His law partner of many years
and his wife's cousin, Robert B, Livingston, the chancellor of New York, was the state's lead-
ing Rﬂpub]icm and an opponent of the Sedition Act;™ he was later offered a cabinet position

and appointed an ambassador by Jefferson.™ Robert's brother, Edward Livingston, was with

Gallatin the leading congressional opponent of the S8edition Act as "an abridgment of the [ib-

I iy Corvespondence 4:272 nl.
Y% Gren. Philip Schuyler to John Jay (7 May 1300), ibid 4:272.

18 Robert Troup to Rufiis King (6 May 1799), King Correspondence 3:14; accord ibid 2:431; Jay Papers -
doc. 6078, :

7 Timothy Pickering to Rufus King (5 Jan.1801), King Correspondence 3:365; Warren 1:174.
1% Thomas Tefferson bo James Madison (19 Dec. 1800, Jefferson Papers 32:321, 322,

3% John Jay o Committee of Federal Freeholders (27 Jan. 1801), Jay Correspondence 4:288, 289; John Jay, "An-
gwer’ Nafiona! fntellipencer {Washington 9 Feb 1801) 3.

Wb ¥ rvingston 300; Mary-Jo Kline (ed), Political Correspondence and Public Papers of Aaron Bure (PUP,
Princeton 19833 1:395 nl, They diverged over Jay's Treaty and were opponents in the 1798 pnbematorial elec-
tion. '

148 Thomas Jefferson to Robert R Livingston (14 Dec.1800), Jefferson Papers 32:302, 303,
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erty of the press, which the Constitution has said shall not be abridged';™* he repudiated the

43 and soon defended a

concept that there could be slanders against he federal goveimment,
seditions libel case.™™ Their brother-in-law was John Armstrong, who had been converted to
the Republican party by the Act.'®

The immediate family of Jay's wife,'*® Sarah Livingston Jay, was equally Republican,'”
and ¢close. Her brother, Brockholst Livingston, a Republican,"* represented Frothingham in
hiz seditious libel prosr:cution,m and was Jefferson's second nominee to the Supreme Court, '™
Another brother, William Livingston, soon claimed 'teformation’ fream Republican alle-
giance. ' Their sister’s husband, James Linn, was 'a leader of the Republican movement in
New Jersey,' and as a Republican in Congress'™ voted for repeal of the Sedition Act and
against extension.!™ FRepublicans were not limited to Jay's inlaws; one of two sons was one.!™

3 Aloofiness from the Sedition Act

Jay called a special session of New York's legislature for August 1798 to implement recent
federal defense legislation. He did so before the Sedition Act passed,”™ and so did not do so

with the Sedition Act in mind, but in response o the federal plea for state defense measures.

Y2 dnnals 8:2105; gocord Freedom's Fefters 105, 112, 124,

Y3 Ihid 8:2154, though he was ambignous on state powers, $:2153,

Y Trial of David Frothingham, Wharton's State Trials 649, 649 (N_Y . Ct. Qyer & Terminer 1799).
Y5 Livingston 105; see ANB 1,617,

W oCarl B Prince (ed), The Papers of William Livingston (NJHC, Tremton 1979 xxvi-xxix; Jow-
Revolutionary 123,

¥ pichard ¥ Ellis, The Jeffersonian Crisis (OUP, New York 1971) 238,
Y8 E g, Jav Papers doc. 13081, 4801; Jap-Peace 10-11.

M Bdward Livingston to Thomas Jefferson (11 Apr.1800Y, Jefferson Papers 31:494; Livingston 259, 262;
ANB 13:764,765.

U0 Wharton's State Trials 649, 649.

YL OHSC 507, Warren 1:299.

*2 Tohn Jay to Mathew Clackson (13 Sept. 1790}, Jay Papers doc. 2863,
2 Jefferson Papers 313:432n, 12:323n; Origing-Parties 210,

Y dnpale 10:423-24, 10:975, 1038: ddams Federalivie 319, 324,

Y3 Charles W Upham, The Life of Timothy Pickering (Little Brown, Boston 1867-73) 490-91; see James G Wil-
gon and Jobo Figke (eds), Appletons’ Cvedopemdio of American Blopraphy (Appleton, New York 1588-89) 3:412;
Jay Papers doe, 11634, 6231,

8 rproclamation’ (2 July 1798), Jay Papers duc. 3283; Journal of the Assembly of the State of New-
York. .. 1798 (Loring Andvews, Albany 179%) 3.
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Opening that session with the customary governor's speech, Jay noted that the federal govern-
ment had ‘called upon the nation to prepare for defence,' and asked the legislature to defermine
whether "and what measures conducive to that end, should now be adopted by this state,’ listing
as examples militia, arsenals, and funds—but not listing sedition laws.'*’ He described ‘the
dangers which demanded immedizte attention to their defence and security,' because France
had rendered 'recurrence to arms necessary and jusl:iﬁa]::lf:,'IfEl After discussing other mafters
and near the speech's end, Jay expressed his concern that '[t]he United States cannot be con-
guered but by civil dizeord,’ which is to what "all fallen republics have owed their destruction,’
but did not call for any legislative action about such discord; he instead appealed for unity.'™
Most significantly, Jay did not ask the legislature for sedition lepislation, as he asked for
defense legislation, though New York had one of the nation's most influential Republican
newspapers, which Pickering had recently prosecuted before the Sedition Act!® and which
Pickering and Hamilfon soon prosecuted {Greenleaf and Frothingham of the Argwus, in addition
to prosecuting Durrell of the Mownt Pleasant Register). Jay's 55 letters to Pickering while the
latter was 1n office did not ask for any Investigation or prosecution under the Act, or complain

161 Similarly, Jay's extensive correspondence

about any opposition newspaper or legislator.
with the federal attorney general during the storm of calumny about the Jay Treaty in 1795,'%
while acknowledging that the "treaty would be used as a pretext for attacks on the govermment,
and for attempts to diminish the confidence’ of the people in it, did not ask for or encourage se-
ditious libel prosecutions; Jay instead trusted that truth would prevail.'®?

The state senate, mn its customary 'address on the governor's message,' did 'not hesitate

157 1bid 5-6; Speech to the Legisature (9 Aug.1798), Messapes-AL Y. 2:420, 422,
1% Aessages-N. ¥, 2:420, 421,

5 ¥hidd 2:423.

16 Hitsiory of Supreme Court 1:629,

6L g o Say Correspondence 4:183, 233, 241, 377.

%2 John Jay to Henry Lee (11 July 1795), ibid 4:178; accord John Jay to George Washington (14 Dec.1795),
ifidd 42197

9 Jjohn Jay to Edmund Randolph (20 Aug 1795), #hid 4186, 187, gccord Johm Jay to Yames Duane (16
Sept. 1795), tbid 4:191, 102-94; ibid 4:197, 214,
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declaring the measures of defence adopted by the general government, | . indispensably nec-
essary, and entitled to our warmest approbation.”® It agreed with the governor 'that the great
gource of danger to be apprehended to the United States may be found in the disunion of our
citizens under the influence of foreign counsels. ™ This address Jay ‘recerve[d] with preat

1 The legislature also prepared

satisfaction,' but with no complaint of unfinished business,
an address to President Adams, stating that 'we unanimously approve of the measures you
have taken for that purpose [preserving peace] with respect to France.'® Because the ad-
dress was unanimously approved, the measures referred to clearly did not include the Sedi-
tion Act, which the Republican minority would ardently oppose,'®® but instead addressed the
score of other federal defense laws.'® Jay's letter transmitting the address to President John
Adams assured him that the cooperation of the nation could be relied on 'in the measures nec-
essary to protect the rights and maintain their honour and indepeﬁdence,'”” but again did not
say anything implying support for the Sedition Act. The resulting state legislation provided
for defending the harbor and state, but not for restricting expression. Jay's letter transmitting
that legislation to Adams again agreed with it, and suggested that Jay coordinate defense
steps with Hamilton, the effective commander of the new army, but suggested nothing about
coordinating enforcement of the Sedition Act.'™ Jay, like the legislatire's majority, saw dan-

ger of French aggression, and like that majority, commended Adams' measures for defense,

but again avoided commending the Sedition Act.'™

1% A ddress on the Governor's Message, Messages-N. ¥, 2:442, 44243 (Aug. 1'79%).

195 fiid 2:443. The state house issued a similar address, bt without the reference to the federal ‘measures of
defence,' to which Jay replied brisfly. fhid 2:444. 445,

Y8 Ihid 2444,

7 fbicd 2:445.

18 Journal-N.¥. 123; Comtemparary Opfafor 36-57.

'* Defense lepislation in 1798, besides tax laws, appeared at 1 Stat.547-60%.
"®John Jay to John Adams (21 Aug.1798), Jay Correspondence 4:248.

‘™ Tohn Adams to John Jay (17 Oct.1798), Adams Works §:607.

% Johm Jay to John Adams (3 Jan.1799), Adams Works 8:619, 620, 621.
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Jay thereafter took steps for New York's defense, ordering arn:ls,”3 fortifying the harbor,
and other measures.”” His messages and letters showed calm preparation, but not Federalist

hysteria about intérnal enemies or opposition speechy, even after the Republicans won control

of the legislature in spring 1800."™

hl Ta

After that legislative changeover, Jay's opening speech™ ™ avoided 'any matter respecting

national officers or measures, though as he privately assured Adams he was careful to prevent

1

improper inferences’ of opposition to Adams, again in general terms. " (His opening speech at

the January 1800 session, before the change, similarly had avoided the Sedition Act.)

Jay's biographers do not claim that he supported the Sedition Act'™ nor do peried histo-
ries™? or even highly critical articles;™' the few publications that do lack any citation.”® Jay's
voluminous messages and letters show no endorsement, and no proposal of legislation or prose-
cutions though he had numerous opporiunities to do so. Jay is occasionally described as 'ap-

provling] the Senate's original alien act,"™ but the cited letter predated revision of the Naturaliza-

tion Act (and both Alien Acts) and did not support anything but limiting federal offices fo citi-

% John Jay to Rufos King (30 Sept.1798), King Correspondence 2:475.

" Jay  Papers doc. 2869, 4368, 3127, 3126, 3130, 3131, 3132, 3128, 3143, 0677, 8981, 3283, 4790, 2615,
10782, 1168, 3162, 0703, 3176, 2§73, 10785, 3186, 2867, 3187, 3190 {chrenologically).

"3 fven in private letters to friends such as Hamilton. Jay Correspondence 4:249; Jay Papers doc. 3169, 9224,
1334, :

1% Opening Speech (4 Nav. 1800), Messages-N.¥. 2:463.
177 John Jay to John Adams (10 Nov. 1800), ddams Works 9:89, 90.
18 Speech to the Legislature {28 Jan. 1800), Messages-N.¥. 2:448.

1 E.@, John Jay 416-18, revising Frank Monaghan, *John Jay: Defender of Liberty’ (PhD thesis, Yale Univer-
sity 1936); James B Scott, “John Jay, First Chief Justice of the United States® (1206) 6 Columbig Law Review
280 322 George Pellew, John Jay (Honghton Mifflin, Boston 18007 202-302; William Whitelock, The Life and
Times of Jehn Jay (Dodd, Mead, New York 1887) 308-12; Henry B Reowick, Lives of John Jay and Alexander
Hamilton (Harper, New York 15463 119-32,

80 g o Political Parties-N.Y, 1:125-31; Paul A Gille, New York in the Age of the Constitution, 1773-1800
(FDUT) 74, $0-93; Henry Flanders, Livay and Tiores of the Chief Justices (Lippincott, Philadelphia 1858) 1:417-
23.

181 £ ¢, Sandra F VanBurkleo, *“Honour, Jostice, and Interest”™: John Jay's Republican Politics and Statesman-
ship on the Federal Bench® (1384} 4 Journal of Early Republic 239, 244-50, 270-74.

1 \yealva 8§ Alexander, Political History of the State of New ¥ork (Friedman, Port Washingion 196%) 85, 92;
Morton Borden, The Federalism of James A, Bayard (ColumUP, New York [955) 38,

" Freedam's Ferters 55 nld.
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zens. ™ A recent biographer acknowledges that his concern was ‘considerably less radical than
the [alien] law.'®™ Jay's obituaries in Democratic newspapers praised him as an ‘upright and
leamed judge, to whom "ho reproach can be attached.’ without any allegation of supporfing the
Sedition Act,"%S though the Act was still regularly castigated even the month of Jay's death.'™

4 Footdragging over Opposition to the Virginia and Kentucky Resolutions

The Virginia and Kentucky Resolutions, after adoption in late 1798, were sent to the
other states. Governer Jay transmitted them to the New York legislature, without recommenda-
tic-n,wg as he transmitted Delaware's respansalm and as he transmitted about half the messages

91 Hig approach was the same as for Massachusetts

from other governments or departments.
proposals for a constitotional amendment, which he transmitted five months earlier without
recommendation,”™ though he clearly supported them, and for Virginia's opposition to those
proposals, which he also fransmitted without recommendation,” though he clearly disapproved.
The state senate responded in March 1799 with a resolve denying that 'any unconstitu-
tional powers' were assumed by the general government, and expressing "anxiety and regrel’

about the 'inflammatory and pernicious senfiments and doctrines' in the Resolutions.'** The

resolve went further and endorsed the English common law of seditious libel, finding it es-

"% John Jay to Timothy Pickering (13 May 1798), Ja Papers doc. 90219; see ibid 4793, 0706; Constitutional
Historp-N ¥.1:548.

185 ralter Stahr, Joba Juy: Founding Farker (Hambledon Press, London 2005} 154,

18 £ & "Death of the Honorable John Jay' Richmond Enguirer (Richmond 26 May 1829) 3; Death of John Jay’
Farmer's Cabinet (Amherst 23 May 1829) 3; [Ma Caption] Awrore & Pennsyivanio Gazedte (Philadelphia 21
hlay 18207

187§ o, "The Union' Salem Gazerte (Salern 12 May 18293 1, 2, "The Union' Richmond Enguiver (Richmond 19
May 1829) 1.2; ‘Bxtracts from the Speech of Mr. Clay' New-Bedford Mercury (New Bedford 19 June 1829) 2, 3.

1 piNorts Debates 4:528, 540,

8 fournal-N Y. 69 (12 Tan.1799); Jownal of the Senate of the State of New-York. .. 1799 (Loring Andrews,
Albany 17991 15 (12 Jan.1799).

150 Messages-N.¥. 2:438 (4 Mar. 1799).

! Afessapes-N. Y, 2:402, 403, 404-05, 405, 406, 409, 409, 413, 414-15, 415, 415-16, 416, 416-17, 417, 419, 419
(1798); Jowrnal-M ¥ 7, 11, 69, 143, 193, 220, 251 (17599); while about half were with recommendation, Mes-
sages-N. Y. 2404, 408, 410, 410, 411, 412, 413, 413-14, 416 (1798), Jownal-N. Y. 6,25, 36, 88, 101,103, 114,
133-34 (1799,

%2 Messages-N.¥. 2:424 (10 Ang 1798).

1 fhid 2:438-39 (16 Mar.1709).

14 Messages-N. Y, 2:428 ul 1, Ellior's Debates 4:537 (5 Mar.1799).
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sential that government 'have authority to defend and preserve its constifutional powers invio-
late, inasmuch as every infringement thereof tends to its subversion,' and that people have 'a
regsonable confidence in the constituted aunthorities and chosen representatives,’ because
'every measure calcﬁlate:d to weaken that confidence, has a tendency to destroy the usefulness
of our public functionaries.™ That was too strong for New York's house, which did not en-
dorse the Sedition Act or sedifions libei, l:;u;t followed an inconsistent and narrower approach
of disclaiming state power to decide on the constitutionality of federal enaciments. % The
house vote was a narrow 50-43,'%7 and ag that would imply, the house never approved the
senate's resolve, nor did the senate approve the house's resolve.

Jay made nc formal statement in response to these resolves. By contrast, the povernors of
the eight other states that opposed the Virginia and Kentucky Resolutions publicly opposed the
Resolutions.'®® Tay on ather occasions did make forma] statements opposing legislation that he
found prﬂblﬂmaﬁc.m Further, Jay made no effort to get the state senate and house to agree on
a common resolve. By contrast, the Virginia legislature and the Kentucky legislature had ap-
proved common resolutions, and all but New York and one other opposing state had as well.

Nor did Jay transmit the inconsistent honse resolution when he transmitted the senate resolution

195 hidt; 2:428 nll.
8 bournal-N. ¥, 122-23 (16 Feb.1799), Contemparary Opiion 24849,
Y7 thid: Contemporary Opivion 57.

19 'gheech of His Excellency Govemor Tichenor Clavpoole’s American Daily Advertiser (Philadelphia 16
Nowv.1799) 2, 3 (Gov. Tichenor-¥t.); 'Speech of His Excellency Governor Trumbull' Claypeole's American
Daify  Advertier  (Philadelphia 18  May 1799} 2,3 (Gov. Trumbull-Conn.); ANB 21:874, 875
(same), 11:349, 350-51  (Gov.  HowellN.L); Contemporary  Opinjon232  (Gov. Tichenor-Vt.}, 247
(Gov. Rogers-Del.), 231 (Gov. Gilman-N.H}; EHlor's Debates 4:339 (same); 'The Genuine Spirit of "76" Albany
Centinel (Albany 12 June 1798) 3 (Gov. Summner-Mass.); Increase Sumner, ‘Govemaor's Speech,’ Resolves, &e. of
the General Court of Massachusetts (np, 1799) 37, 38 (same); Press-Moss. 144 (same); see Thomas Mifflin,
'(pening Address to the Assembly' (7 Dec.1798), Pennsvivania Archives 4:405, 422-23 (4th ser Stafe of Penn-
sylvania, Harrdsbng 1900-02) (Gov Mifflin-Pa.); accord iredell Correspondence 2377 (Gov, Davie-N.C.).

% Message to Assembly (24 Mar. 1798)(impact of federal bill governing suits between claimants from different
states), 7hid 2:415; Opening Speech (28 Jan.1200){concern. wader state constitution's separation of powers about
anmual lepislative allowances o other branches), ibid 2:449; Messape to Assembly (26 Feb.1801)(ambiguity
under state constitution about who nominates lower state officers), fbfd 2:472, 473-74; Opening Speech (4
Now. 15003 concern that private acts involving wills and descent may be treated as precedents), ibid 2:463, 465-
66.
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1o the gister states; Jay transmitted only the one that required him to disseminate it 20
Jay did advert to the issuc in one private letter. He declined to join Federalist apoplexy
that the 'country is fo diink very deep of the cup of tribulation,' but agreed with their suspicion
that 'the Jacobins are still more ﬁurnemus, motre desperate, and more active m this country than
is generally supposed, and criticized their leaders' "opposition to their own government, and
their devotion to a foreign one. His next sentence asked rhetorically, "Why, and by whom,
were the Kentucky and Virginia resolutions contrived, and for what purposes?™® That did not
signify support of the Sedition Act,; many contemporaries who opposed the Act opposed the
Resolutions because of their disunifying implications, such as John Marshall, Patrick Henry,
and ex-Governor Henry Lee 2 Jay's concern 'was directed at foreign influence and the resolu-
tions' treatment of the Alien Acts—Jay had long been concerned with 'miroduction of foreign
influence into our natienal councils' if noncitizens were allowed to be elected to the Presidency
or Congress™”--while not staiing or implying agreement with the Sedition Act. Six weeks later
and soon after the state senafe res;)luﬁﬂns were passed, Jay specified the measures that should
be taken toward the Jacobins, in private correspondence to a Federalist congressman:
Union, sedate fummess, and vigorous preparations for war generally afford the best
means of counteracting the tendencies of insidious professions, and of too great pub-
lic confidence in them.?*
A vear later, Jay said much the same thing.* Entirely missing was any hint of seditious libel
prosecutions or restrictions of speech or press. Jay's single reference to the Virginia and Ken-

tucky Resolutions, among his extensive preserved correspondence, both private and official,

questioning their treatment of the Allen Acts under his longstanding theme of foreign influ-

™ Elliof's Debates 4:538; Jovrnal-N. ¥, 123; Confemporary Opinian 24849, 56,
1 Tohn Jay to Jedidish Morse (30 Jan 1799}, Jay Correspondence 4:252, 253; Jay Papers doc. 1175,

2 william W Henry (ed), Patrick Henry: Life, Comespondence and Speeches (Scribner, New York 1891}
2:58%; Nonman K Risjord *The Virginia Federalists' {1967) 33 Journal of Seuthern History 486, 505.

M Fourngl-N¥ 103 {12 Feb.1739); ibid &, 107 (proposed constitutional amendmenty, Joy Correspon-
dience 42230,

M Tolm Jay to Benjamin Goodhue (29 Mar.1799), Jay Correspandence 4:236, 258.
2% Tohn Jay to Theophilos Parsons (1 Tuly 1800), #bid 4:274, 274.
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ence but not defending the Sedition Act, contrasts starkly with his Federalist son's peinfed
constitutional arguments against the Resolutions and for the Act, among a fifth as much pre-
served comespondence ?®

Jay took no official or private action to prosscute seditliﬂus Libel during his five years as
governor of New York, even. while wincing at ‘calumny' by Greenleaf's newspaper in 1797-
IBIEIIEI,HFF in contrast to Hamilton who caused prosecution of Greenleaf's printer, Frothingham, in
1799-1800. Yet Jay as governor could easily have caused such prosecution, since Harnilton as
an influential private citizen suceessfully did. Even with Federalist control of all branches of
New York's povernment and the federal government, Jay did not ask for official action or take
private action against sometimes scathing ¢iiticism in other Republican newspapers and by Re-
publican legislators,”® instead treating false criticism as 'an engine of party in all countries
which 'originating in the corruption of human nature, is without remedy, and consequently is to
be botne patiently.”™ Just as he did not use his friendship to suggest any prosecution to the ea-
ger Pickering, Jay did not use his gubernatorial authority to instruet or hint to the state's attor-
ney general or other officials that any seditious libel prosecution should be brought, though he
did order other criminal prosecutions.*'? Instead, Jay's actions and extensive correspondence
are consistent with his draft grand jury charge five years before the Sedition Act: 'As fiee citi-
zens we have a right to think and spesk[] our sentiments on these subject[s], in terms becoming
free men--that is in terms explicit and decorous—-As judges and grand jurors the merits of those
political questions are without our province'--and those diverging sentiments were different

from 'seditious practices,’ which Jay defined as 'ende[a]voring to seduce our citizens into acts of

28 poter A Jay to Aupustus Woodward {17 Feb. 1700}, Jay Papers doc. 10038
27 Yohn Jay to Henry Van Schaack (23 Sept. 1800), Jay Correspondence 4:275, 276,

- Mg e John Jay to Peter A Jay (6 Apr.1798), Jay Papers doc. 30216; 'Albany, Tune 19, 1798 4ibany Centinel
{albany 1% June 1798) 3; 'Communication’ (resrdegt™s New Fork Jowrnal (New York 7 July 1793) 3; 'To Gen-
eral WMarshall' Greemfeafs New York Jowrnal (New York 22 Dec. 1795 3, 4.

22 John Jay to Henry Van Schaack (23 Sept.1800), Jay Corvespondence $:275, 276; e g, fhid 4:160, 161; Jay
Fapepr doc. 20216,

W John fay to Josiah Hoffinan (3 Jan.1798), Jay Papers doc. 3114; gecard Jay Papers doc. 3033, 3109, 3129,
31935,
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hestility’ and that he found capable of commission only by ‘foreipners.”!! Jay was still saying
the same thing sixteen years after the Sedition Act, calling for vigilance in "examining the con-
duct of the administration in all its departments, candidly and openly giving decided approba-
fion or decided censure, according as it may deserve. ™™

Jay's silence on the Sedition Act was not from cowardice, though he was doubtless aware
of Marshall's sufferings. It was his style, rather than public dispute. He had chosen dignified
silence over entering the renewed debate about his Treaty of 1783, over challenge of the sto-
len governorship of 1792, and over entering the fray about his Treaty ratified in 179521
Later, Jay similarly avoided public statements opposing the War of 1812, though he affirmed
the right of fellow citizens to speak on public measures; ‘there are certain occasions when 1t is
not only their right, but also their duty, to express their senfiments relative to public meas-

UIISS..IEH

Moreover, even Republican povernors who opposed the Sedifion Act remained pub-
Liely silent, after Kentucky's gwérnﬂr was threatened with prosecution, such as Monroe of
Virginia,”"” McKean .r:-f PﬁI]IlS}rl\-’ﬂIlia,Els and Rutledge of South Carolina.

Would the former chief justice have remained silent if he believed a violation of funda-
merital freedoms was occuming? He maintained public slence, until much Later in life, about
| another issue he believed was a violation of even more fundamental rights: slavery.”'’ He did

not spealc publicly as he rejected Hamilton's scheme to manipulate the presidential election re-

sults, He did not give public ctiticiam of the Republican adminisirations for {he next twenty-

21 John Jay's Charge (Draft) (U1.5.Cir.Ct-Wa. 22 Apr.1'793), DHSC 2:359, 364, 363,
212 John Yay to Timothy Pickering {1 Nov. 18 14), Jav Correspondence 4378, 375,

2 fav-Peace 3; Livingston 261-63; John Jay to Sacah Tay (18 June 1702), fay Correspondence 3:434; Jay's Re-
ply (1792), ibid 3:442, 444; John Tay to Heory Lee (11 July 1705), ibid 4:178; John Tay to Edmund Randolph
{20 Aug. 17933, fhid 4:186.

314 Yohn Jay to Peter Vao Schaack (28 July 1812), Jay Papers doc. 9440

215 Tames Monroe to James Madison (22 Nov.1799), Monree Writings 3:159; James Monroe to Thomas Teffes-
son (4 Jan,1800), Jeffersan Papers 31:289 {opposition, constitutional grounds); James Monroe to Thomas Jetf-
ferson (18 Mar 1800, b1 31446,

2t 9 Rowe, Thomas MeKean (CAUP, Boulder 1978) 293 (found clearly vncenstitutional), The fnagniral fsic/
Address of Thomas MK eom, Governor of Permsylvania {Dickson, Lancaster [800)(s1lence).

3T fay Correspondence 3:140, 185, 334, 341, 414,
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four years, though he certainly disagi:“eed with some actions.*™® Jay was at heart a diplomat,
who twice had silently weathered national debate and personal aitack over his treaties.

Jay was perhaps the framer most likely to follow his principles, and least likely to act on
party wishes. He consistently showed a willingness to fake unpopular action required by his
principles, such as heading the New York Manumission Association, ™' mling that states lacked
sovereign immunity from suit,™” and concluding the Jay Treaty of 1795, despite certain and
thundercus criticism. He gimilarly showed a willingness to refuse to take action prohitited by
his principles, such as doing anything to enforce the Sedifion Act, or implementing Hamilton's
suggestion that would have thwarted the election of Thomas Jefferson as president.

Is this sufficient evidence to show probable opposition to the constitutionality of the Sedi-
tion Act? The best answer is that Jay's words and actions were virtually identical to another
governor's words and actions—-Edweard Rutledge of South Carolina--whose opposition to the
Sedition Act is discussed in the next section. Like Jay, he was elected as a Federalist, in a state
controlled by Federalists until the 1800 state election. Like Jay, he said nothing publicly about
the Sedition Act, cocperated with the federal call for defense measures by fortifying the state's
major harbor, forwarded the Virginia and Kentucky Resolutions without a recommendation,
and watched silently as the legislature failed to take binding action on the resolutions. Yet

there is no question of Rutledge's position that the Sedition Act violated the First Amendment.

C  Chief Justice John Ratledge and the Sedition Act

John Rutledge's brother, Edward Rutledge, opposed the Sedition Act, as did the other leader
of the Rutledge-Pinckney faction, Charles Cotesworth Pinckney. Opposition by Edward Rut-
ledge, and perhaps by John Rutledge, was a step in the same direction as their earlier support

of South Carolina's grant to John Wilkes to defend his freedoms of press and speech, and of

2 phid 4:314, 325,
M Fay Correspondence 3:329n, 344, 356,
2 hicholin v. Georgia, 2 U8, (2 Dall} 419, 471, 473, 479 (1793).
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South Carolina’s leading newspaper editor fo defend his right to publish. It was a step in the
same direction as John Rutledge's and the South Carolinians' support of Charles Pinckney's
preposals to add a liberty of press' clause to the Constitution.”! Opposition to the Sedition
Act was almost predetermined by their oppesition to the Jay Treaty of 1795, a major Federal-
ist party test, as Rutledge's speech was branded as seditious, as he was rejected by the Feder-
alist senate as chief justice on that basis and effective expelled from the Federalist party, and
as Edward Rutledge actually broke with that party temporarily.
1  Opposition to the Sedition Act by His Alier Ego, Edward Rutledge
Edward Rutledge privately opposed the Sedition Act. He wrote to his nephew 1n Con-

gress, shortly after learning of its emactment, that

Not that we approve of all measures; among those that I disapprove is the Sedition

Bill. The provisions of this bill are carried by much too far, & if I am not mistaken

will, from doing so, defeat its own purpose. The Liberty of the Press, & the Freedom

of Speech are points so essential to happiness, and on which is much national jeal-

ousy, that I may be allowed the election, and easily could {so elect], that I would

much zather have left the measures of government to have been defended by the laws

as they stood, [illegible word] the rectitude of those measures, than have created a

new code of jurisprudence for their profraction . .. =
Rutledge's disapproval centered on the Act's impact on liberties of press and speech, liberties
that he praised. The few historians who noted the letter have seen it 45 a clear condemnation
of the Sedition Act.™ The recipient, nephew John Rutledge, Jr., two weeks later described
his unele as a ‘political heretic.'®™ A half vear later, Edward Rutledge wrote to a friend that 'L
wish our owin Government would repeal their Sedition Act, which 15 a pood deal disapproved
V225

of, and has been made a handle of to lessen the confidence [in] the Administration.

Edward Rutledge soon became South Carolina's governor, in December 1798, elected as

2 Foprand's Records 2:334, 34041 (20 Aug. 1787, 2:611, 617-1%, 620 (14 Sept. 1787); Ellior's Debates 1:245,
310.

#2 Edward Rutledge to John Rutledge, Jr. (29 July 1798), Ruffedge Jr. Papers-UNC.

2 pinckyey 205; Richard B Clow, 'Edward Rutledge of South Carolina, 1749-1800" (PhD thesis, University of
Georgia 1976) 266; thongh Rutledge, Jr. 134 and Frofogwe 211 quote cnly the non-press-and-speech part.

24 John Rutledge, Jr. to Bishop Smith (14 Aug.1798), Ruffedge Jr Papers-UINC.
2 Rward Rutledgs to Phineas Miller (1 Jan.1799), quoted in Pinciney 206.
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a Federalist and with a Federalist majority in both legislative houses.”® His inaugural mes-
saée to the legislature focused on the danger of hostile invasion’ by France, and Rutledge be-
gan it by saying 'it is incumbent on me to recommend to your consideration, such measures as
I shall think the best calenlated for repelling French threats. He then recommended purchase
" of arms and artillery, ammunition and provisions, and impressment of property if necessary.
He stressed the necessity of unity, and acknowledged that the French hoped to divide the pa-
tion and 'founded their hopes of success on the divisions of our fellow citizens, but was silent
on any enforcement of the Sedition Act or restriction of exprassinn,ﬂT even though Charles-
ton. had been home to Citizen Genet and "French influence never appeared so open and un-
masked' as recently with 'French flags, French cockades,' and the nation's largest French
population.”® Obviously, Rutledge did not consider prohibition or prosecution of sedition a
necessary measure. Like Jay, Rutledge did not publicly oppose the Sedition Act, but took no
step to implement it, while sedulously implementing defense measures by seeking cannon
and mustering troops,”>* and supporting construction of a new fort to protect the harbor. >
Also like Jay, Governor Rutledge forwarded the Virginia and Kentucky Resolutions to
the Jegislature, along with the Marylund response and some unrelated Delaware and Georgia
enactments, and did so with a neutral transmittal letter not making amy recommendation. "
He responded to Virginia's governor less guardedly, assuring him that, as soon as the legisla-

ture's adjournment ended, he would be 'laying the letter before them, with the resolutions

28 Pinclmey 2006, Profogue 185.

T Govemnor Rutledpe's Speech’ City Gazete (Charleston 27 Dec.1798) 2; 'Governor Rutledge's Speech’ Ga-
zgfte of the United States (Philadelphia 15 Jan [798) 3.

28 Willism Smith to Ralph Tzad (8 Nov.1796), Federelist Correspondence 784, 785, aocord South Caro-
finer T1-72, 76, T8,

2 Edward Rutledge to John Rutledpe, Jr. {16 Oct.1798), Rutledge Jr. Papers-Duke; 'General Orders’ City G-
zeffe (Charleston 19 Api. 17997 3,

2% Baward Rufledge to Nn (8 M 1709), 'Edward Rutledge Papers, 1790-1820' (DU Ms. Section A); Edward
Rutledge to Dr. Blythe (12 Apr.179%), Edward Rutledge Papers’ (SCHS, call no. 43/0752).

A Resolved, that 150 Copies of the Governor's Message. . . Be Piinted' (Freneau, Columbia [179%]); Legisla-
ture of South-Caroling’ Crty Gazate & Dafly Advertiver (Charleston 11 Dec. 1799} 2.
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32 When those Virginia Resolutions arrived, South

contained in it, af their next session.
Carolina's legislative session had just ended,™ and the next one was not until November
1799, after which the newspaper repoits quoted earlier said the session was so short that the
Resolutions could not be talcen up but if considered "would certainly have been concurred in.'
That inaction cannot be attiibuted to opposition, because just a year eatlier South Carolina's
“legislature was similarly ineffectual in response to Rutledge's recommendation of defense
measures. ™ Like Jay, Rutledge remained silent as the legislatare failed to take binding ac-
tion, and he soon fell ill and died in January 1800, as did his brother in July 1800. Edward
Rutledge's stance cannot be attributed to Republicanism; though his earlier ﬂirtaﬁnn with Jef-
fersonianism is described below, by 1798 and after he wag an Adams Federalist 6
Tolm Rutledge, Sr.'s stance on the Sedition Act is not documented, in either newspapers
or his scanty preserved correspondence from 1798-1800.77 However, a number of consid-
erations indicate that he shared his brother's objection to the constitutionality of the Act,
The Rutledge brothers consistently agreed on major issues, to such an extent that their
only published biography is a joint biography, as they served together at the continental con-
presses, ™" in the state legislature, and in the state rafification convention.™ In John Rut-

ledge's stands for freedoms of press and speech that were discussed in Chapter 4, Edward

Rutledge joined him, voting for the Wilkes grant and actually representing Powell* (Char-

22 Bdward Rutledpe to Gov.James Wood (11 Jan.1799), *Charles Francis Jenkins Collection' (FISF) (obverse
identifies as Virpinia Resolutions), Ratzlaff misconstrues this as a refusal to forward the resolutions. Ruvledge,

Jr. 1531 n#3,

2 mhid

M Megsape of Governor Rutledge' (26 Nov.1799), Journals of Senate-S.C. 10,11 (26 Nov.1729); Jowrnals of
Houve-5C 50-94 (12 Dec, 1790); see dcts and Resolntions of the General Assembby. . December, 1799 (Fre-
neau & Paine, Charleston 1800}

B3 [No Caption] South-Caroling State-Gazette (Charleston 25 Jan 1800} 3; Pinckaey 212, askinp the legisla-
ture’s consent to leaving even before his strake, Pinchney 212 pd6; Jovrnals of Senate-S.C. 99 (13 Dec.1799).

B8 Roderalivm 528; Pinckney 205, 213; Prologue 161, 164,
7 A1l extant comrespondence from 1798-1800 has been gathered and reviewed.
B p0C 1:252n, 1:121, 2:162. The joint biography is by Have.
22 Eltiot's Debates 4:338.
M Laurens Papers 9:111 01, 155 n§,
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les Cotesworth Pinckney joined them as well.**') When John Rutledge denounced the Jay
Treaty, Edward Rutledge shared his stance™ When Federalists in turn cursed John Rut-
ledge, Bdward Rutledge abandoned the party for a time, as discussed below.,

John Rutledge's past positions, like his collaboration with his brother, pointed toward
opposing the Sedition Act. His leadership of the small group speatheading the South Caro-
lina legislature's grant of £10,500 to the Supporters of the Bill of Rights to assist John
Wilkes, even to the point of causing repeated dissolutions of the legislature and stoppage of
colonial government, had been findamentally about freedom of press and speech, His lead-
ership when the state’s commons supported the newspaper editor Powell against seditious li-
bel prosecution for printing the Drayton dissents, and against upper chamber claims of privi-
lege, was also boalt upon freedom of press (Chapter 4 B).

The argument from f&ll'.lﬂj.f positions can only be taken so far, Unlike Rutledge's brother
and their ally Charles Cotesworth Pinckney, his son John Rutledge, Jr. voted for the Sedition
Act.™ and consistently supported it.*** Though the son became a High Federalist, he was not
sa before 1797, having befiiended Jefferson during a grand tour in the late 1780s,** developed
strong Francophilia®® and Anglophobia,”’ opposed the Jay Treaty,** and voted for Jefferson

as a presidential elector in 1796 The son's party leanings were not certain as he entered

M committes of Correspondence to Charles Garth (6 Sept. 1770), Garth Correspondence 31:244, 246, Lavrens
Fapers T:274 02; Plackney 25; Founding Family 43, 45-46, 57,

2 yrilliam Read to Jacob Read (21 July 1795), 'Read Family Papers, 1787-1869" (SCHS ms.1088.00); Wolcott
Peapers 1:231.

H dpnats 8:2171.
M 1hid 9:2985, 10:423, 10:975, 10:1038.

M5 Fefferson Papers 12:340, 349, 492, $56, 605, 611; 12;124, 138, 262, 282, 318, 358, 454, 506, 530, 551, 567,
593, 615, 631; 14:404, 481, 538, 613, 701; 1524, 63, 72; 16266, 413, 426; 17:521; 18:52; 19:297.

M Couh Cﬁraﬂw 71.

7 Johm Butledge, Jr. to Thomas Jefferson (20 Now.1790), Jefferson Papers 18:52, 53; John Ruiledge, Jr. o
Thornas Jefferson (26 Sept. 1790Y, ford 17321,

M8 william Smith to Ralph [zard (23 May 1797), Federaiist Correspondence T86.
M2 courh Caroling 98: Prologue 138 n123.
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Congress in 1796, and he was assumed to be a Republican,*” before he veered decisively to the
Federalist party in 1797° and into Hamilton's orbit by 1800.”* Even so, Rutledge Js. could
couple defense of the Act with affirmation that 'every man has the privilege of expressing wuire-
servedly whatever he thinks on political subjects.*™ The futher was closer to his brother than
to his son, as the son spent fhree years away on his grand tour,” then from the time of his con-
version to Federalism, was far away in Philadelphia, Rhode Island, and a distant plantation.”
There were mahy examples of opposite alleglances of father and son, of course. Frank-
lin's son was a loyalist during the Revolution.**® Even Chase's son-in-law was 'a democrat.“*
2 Departures from Federalist Orthodoxy
John Rutledge, like Jay, was a moderate Federalist rather than a High Federalist, as was
his brother and as weie Chatles Cotesworth Pinckney and his brother Thomas Pinckney.”™
That Rutledge-Pinckney faction™ was the moderate Federalist bloc in South Carclina,
Its prominence and their alliance were reflected in President Washington's joint letter offering
the Supreme Court position John Ruﬂ@dga vacated in 1791 to Edward Rutledge or Charles

Cotesworth Pinckney,”®® and appointing Thomas Pinckney to negotiate a treaty with Spain. !

B rhid {"eommted on him as being on the other side,' but now 'federal’); see Anwals 7:766-67, 8:1334; Thomas
Jefferson to Fames Madison (1 June 1797, Jafferson Papers 20:411 {evidently counting Jr. among Republicans
to call Sowth Carolina 'evenly divided?); South Carolina 1035,

Bl Rutledge, Jr 113, 125-29; Pinckney 203.

B John Rutledge, Jr. to Alexander Hamilton (10 Yan. I80L), Hamifton FPapers 25308, aecord ibid 13:30, Pra-
foge 203 nb2.

4 dnnals 10:933,

*M Tarnes Iredell ro Hannah Iredell (23 May 17900, redefl Corraspondence 2:289; Rufledge, Jr. M4

5 Robert K Ratzlaff, ‘Tohn Rutledge, Jr., South Caralina Federalist, [766-1815" (PhDD thesis, University of
Kansas 1975) %5, 103, 117, 139, 154, 173, 77; as shown in 1797-1800 correspondence addresses in Rutledye, Jr.
Papers-LNC,

I gheila L Skemp, Willicim Frankiin: Son of @ Patriot, Servant of o King (OUP, Oxford 1990) 227-76; Jay-
FPeace 284 05,

27 John Sanderson, Biography of the Signers to the Declaration of Independence (RW Pomeroy, Philadelphia
1823-27) %:181, 234. G, Stephen Higginson to Timothy Pickering (25 Juns 1798), Higginson Lerrers 812, 813,
2% David [* Wallace, The History of Somth Carolina (AHS, New York 1924) 2,356, 357, Founding Famify 211;
Federalfste 344, 559, Pinckrmey 128; Sowth Coraling 101, though Hamilton's schemes to manipulate the Pinck-
ey vote in 1800 can be read to imply allianee.

I _ANS 17:536; Fownding Family 314, Pinckney 202; Federalism 524,

) George Washington to Charles Cotesworth Pinckney and Bdward Rutledge (24 May1781), Washingtorn Pa-
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The political alliance was wnderpirded by close friendship and intermarriage,”™ and by a law
partnership and plantation partnerships between the younger Rutledge and the elder Pinckney.

Charles Cotesworth Pinckney was reported to oppose the Sedition Act with 'his
friends.”® His friends, more than anyone elss, were Edward Rutledge, who clearly opposed
the Act, and John Rutledge.

Their Rutledge-Pinckney faction had departed from Federalist orthodoxy in a number of
ways that lay the groundwork for objecting to the Sedition Act. They disliked Britain,”* hav-
ing all studied law at Middle Temple®®™ and experienced social marginalization instead of their
South Carolina prominence, followed by Edward Rutledge and Charles Cotesworth Pinckney
being British prisoners during the Revolution;” all suffered British depredations against their
plantations when Biitish troops controlled the Carolinas, They equally liked France, welcomed
its revolution and its emissary Genet,”” and in 1795 remained appreciative of ifs crifical assis-
tance in the American Revolution;”®® their Gallophilia continued into 1797 before cooling.*®
Consequently, the Rutedge-Pinckney bloc rejected Federalist positions on foreign policy. ™™

When the Jay Treaty generated acerbic divisions between Federalists”™' and the emerging

21 gamuel F Bemlis, Pinckney’s Treasy (YUP, New Haven 1960,

242 Pinekrey 127, 212-13; Fownding Family 172, 332, ANB 17.526,

263 Yyilliarn Vans Mumray to John Quiney Adams (22 Mar,1799), Werthington C Ford (ed), "Letters of William
Vans Murray' (1912) Anaval Report of American Historical Association 343, 529, 530,

44 Profogue 106-07; Faderalisnr 526 (Rutledges); Pinckeey 124-25.

83| Alfred Jones, American Members of the funs of Court (SCP, London 1924) 171, 173, 187, 189,

8 Pinckney 66, Federalism 560,

BT pratogue 108; Federalisim 561; Pincimay 117-18, 124; Sowth Caroling 82.

2% Edward Rutledge to Thomas Jefferson (7 Oct.1791), Jefferson Papers 22:201, 202-03; Edward Rutlsdge to
Themas Jefferson (ca.l Apr.1789), ibid 15:11, 12; Robert Troup to Hufhs King (14 Sept. 1800}, King Corre-
spondence 3:29%9; Piackney 124, 128,

** Bdward Rutledge to John Rutledge, Jr. (19 May 1797), Rutledge, Jr. Papers-Duke; Founding Fem-
iy 314, 323; Pinckney 212; South Caroling 101; see Thomas Finckaey to Rufus King (18 July 1798, King Cor-
respondence 21368,

M Bdward Rutledge to Thomas Jefferson (30 Apr.1796), Jefferson Papers 20:92; Bdward Rufledge to Thomas
Jefferson (7 Aug.1791), ibid 22:12, 13; see Edward Ratledge to Thomas Jefferson (4 May 1797), ibid 29:356;
Profogue 105,

1 Charles Cotesworth Pinckney strogsled to remain publicly newtral while privately opposing the treaty, and

his brother leaving a diplomatic position supported the adrministration, Pinekney 125-26, 126, Federalism 521.
Southern Federalists widely opposed the treaty. Adoms Federalists 200-92 (col.1-3); Finckney 124,
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Republicans,”™ Edward Rutledge was 'violent' in his opposition, which was attributed fo Tus

27

'unconguerable aversion to the British nation,”” and he expressed that opposition as he re-

sumed comrespondence with Thomas Jefferson ™ John Rutledge was even more violent, as

T that described it as 'a surender of our rghts,’

he gave a scathing speech against the treaty
and as 'prostituting the dearest rights of freemen,’ such that Rutledge 'had rather, the President
should die, dearly as he loves him, than he should sign that freaty, . ..*™® The speech was
reprinted in newspapers across the couniry, 2 and though it was probably given before news
of his nomination reached Charleston. > it doomed his confirmation as chief justice,

3 Denial of Confirmation by Federalists and Expulsion from the Federalist Party

John Rutledge, serving as chief justice by recess appointment in 1795, was denied
confirmation by the Senate. The vote was a party-line vote: every one of the 14 votes against
his confirmation was by a Federalist, and every one of the 10 votes in favor was by a
Republican except the lone vote of a Federalist senator from South Carolina®™ The treaty
had become a test of party loyalty.**

Rutledpe was not just demed mnﬁrmaﬁnm but was disavowed by and expelled from the

Federalist party. Hamilton published newspaper essays describing Rutledge's 'delirium of

rage' that brought 'mortification.”*! Adams branded him seditious.*® Wolcott wrote that, ‘to

¥ Jerald A Combs, The Jay Treaty: Political Battleground of the Founding Fathers (UCP, Berkeley 1970} 152-
53, 159-88; David J Siemers, Ratffping the Republic (SUR, Palo Alto 2002) 158-59; Federalism 548, 415-31;
Warren 1:129-34,

M william Smith to Oliver Walcott (8 5ept. 1797}, Woleotf Papers 1:230, 231, accord Pinckney 124-15.

*# Edward Butledge to Thomas Jefferson (12 Qet.1795), Jefferson Papers 28:502; Edward Rutledge to Thomas
Jefferson {30 Apr.1796), ibid 29:92; geoord, Edward Rutledge to Yohn F Grimke {22 Oct. 1798), 'Grimlke Family
Papers, 1761-15366' (SCHS Ms, [040.00).
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my astonishment 1 am told, that John Rutledge has had a tender of the office of Chief-
Tustice”®--a 'driveller and fool appointed Chief Tustice.”® Randolph pressed Washington. to
withhold a commission.®® Then-Senator Ellsworth was shocked that 'TR. should act like the
devil "% Senator Trumbull called him ‘dementated,™” and Senator Read's brother objected to
Rutledge's 'mad frolticks™ Davie, who would join Ellsworth as envoy to France, wondered
if the 'Chief Tustice raves on the bench as he does af a town meeting. ™ Rutledge was equally
embraced by Republicans, beyond the senators voting for him, such as Chancellor Livingston,
who was 'sorry for the mortification Rutledge will feel in being made the sport of 2 party.**
Rutledge's worst enemies became the Federalist newspapers,”’ and his best friends were
the Republican ones,* in the stormy five months between his speech and his Senate rejection.
Widely reprinted Federalist articles branded his speech 'the silliest expressions that ever fell
from human lips,” conferred satirical awards from 'French Republicans composing the Society
of Sans Culottes,' condemned him as 'not very far above mediocrity” and immoral, described his

past as 'fraudulent,” and jusi before the vote, proclaimed him 'a Repub]ican,’zp} and after as 'de-

ranged in his mind?** Republican newspapers, equally fervent, praised Rutledge as a "sage
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mpublican,'zgﬁ lauded him as an 'illustrious patriot, and countered the detractors. > Edward
Rutledge, outraged by the vote,”’ lambasted ‘that rascal Cobbett,”® a leading Federﬁﬁst editor.
Not surprisingly, the Rutledges moved closer to the Republicans, and Edwarﬁ Rutledpe
is sometimes said to have become a R&publi-:;an.zgg In the election of 1796, Edward Rutledge
strongly supported Jefferson over Adams, ™ and in the electoral college, he and John Rut-
ledge, Ir. were electors for Jefferson™ (for whom all eight electors from South Carolina be-

"2y, though a friend perceptively predicted 're-

stowed their votes in preference to Adams
morse at having separated from the federalist party.”® Jefferson was a longstanding friend of
both John Rutledge, $r.*** and Edward Rufledge.”™ However, Edward Rutledge's flirtation
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with Jeffersonianism was short lrved, and he was a committed Federalist in 179 even if

ﬂccasiaﬁally heretical, supporting his Federalist nephew's campaign against a Republican

challenger,*® and jettisoning his earlier Francophilia *®* His brother, John Rutledge, simi-

¥ Eg, 'Charlestorn, July 17 Merezwy (Boston 7 Aug.1795} 1; 'Charleston July 17' Independent Gasetfeer
(Philadelphia 1 Ang 1795) 3.

% No Caption] fidependent Chronfelz (Boston 10 Aug.1795), DHSC 1:778; e g, 'A Cormespondent Observes’
Awrara (Philadelphia 8 Sept 1795) 2; DHSC 1:783, 784, 787, 788, 789, 703, 800, 822, 823, 824, 824,

BT Federalivm 527.
¥ Edward Rutledpe to Johm Rutledge,Jr. (13 Dec. 1797}, Ruledge Jr Papers-UNC,

™ Ep, Joanne B Freeman, Affuirs of Horor (YUP, New Haven 2001) 223; Prologue 111; South Caro-
ffma 122, 135

30 rilliam Senith to Ralph Izard (8 Nov.1796), Federalist Correspondence T84, 785; ree William Smith to
Ralph [zard {3 Nov. 1796, ibfd 781, T82; Federalism 525-26,

B gonth Caroling Certification (1796 election), 'Records of the T8, Sepate’ (National Archives, Washington,
Rec. Group 46, SEN4A-H1Y; Elizabeth Comettl, “John Ruiledge, Jr., Federalist’ (1947} 13 Joumal of Southern
History 186, 1238,

32 rhe Presidentiol Counts (Appleton, New York 1877) 6.

3 Gabrel Manigault to Nn (22 Dec.1726) 3, 'Gabriel Mapigault Papers, 1773-1339" (SCHS ecall
no. 1068.02.02).

™ Jefferson Papers 3:179, 415, 7:283; 11:405; 12:287, 461; 13:41, 374, 426; 14:278, 577; in addition to Jeffer-
son's help to Rotledge’s son.

B mid 10:463; 11:587; 12:225, 265; 13:377; 15:11, 451; 16:600; 22:12, 73, 201; 23:544; 24:373; 27:336, 638;
28:502, 541; 29:92, 231, 356, 386, 435,

1 profogwe 164; Pinckney 203; Federalism 528.
7 Edward Rutledge to Nn. (nd 1798), Rutledge Jr. Papers-UNC,
M rGovemnor Rutledee's Speech’ City Gazetfe (Charleston 27 Dec. 1798) 2; Pinclney 204.
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larly remained a Federalist, or at least Iredell saw nothing amiss when visiting him in 1798,
nor did others Jamenting his death.*™®

The underlying issue causing Rutledge's rejection has even greater implications for his
position on the Sedition Act than his ostracism from the Federalist party. The Senate denied
confirmation because of Rutledge's criticism of the administration and its measures, and be-
cause that amounted to seditious libel. His lone Federalist supporter in that Senate vote
wrote, itnmediately after, that Rutledge "head[ing] a tumultuous assembly which if repeated
cou'd not fail fo unhinge all order & destroy our Gouvernment [sic] was the true & real objec-
tion & in this the friends of order were immovable'--Rutledge's actions would 'totally destroy
all gouvernment' [sic]*"' Vice President Adams saw the issue in the same lght, writing to
his wife that the Senate's basis was that 'C. Justices must not go to illegal meetings and be-
come popular crators in favour of sedition, nor inflame the popular discontents which are ill
founded'; they must not go to "unlawful assemblies to spout reflections [on government] and
excite opposition to the legal acts of constitutional authority, .. . 2 1t would have been su-
premely difficult, at b;:st, for Rutledge in 1798 to approve of a Sedition Act that his exercise
of free speech would have violated, that codified the basis of his rejection and humiliation,
and that was sponsored by a party that virmally drommed him out and ridiculed him.

The objurgation suffered by John Rutledge caused most Federalist opponents of the Jay
Treaty to keep public silence and to confine opposition to private curresmndema.m That
also doubtless influenced Federalist opponents of the Sedition Act, three years later, as they

avoided public statements and, other than votes, left only private letters disapproving the Act,

3¢ Yames Iredell to Hannah Tredell (11-12 May 1798), DHSC 3:264; James Iredell to Hannah Iredell {18
May 1798), ihid 3:272.

M ehyristopher Gadsden to John Adams (11 Mar 1801), Gadsder Fritings 2:305, 306,
1 Tagob Read to Ralph Izard (19 Dec.1795), DHSC 1:814.

32 John Adams to Abigail Adams (17 Dee.1705), ibid 1:813; John Adams to Abigail Adams (16 Dec.1793), ibid
1:812.

B Eg, James Habersham, Jr. to No, Habersham (30 Mar.1797), Preston Davie Collection' (UNC-SHC Series
D, Ttem 224, Collection No.3406),
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The storm of censure in 1795 also made it unlikely that Rutledge himself would again publicly
criticize a Federalist measure; his brother's criticism of the Sedition Act was certainly private.
There is one other theoretical explanation to consider for John Rutledge's public silence
on the Sedition Act, besides opposition to it: his declining health in the late 17505, After his
Senate rejection, he suffered depression that fed rumers of insani 1 and he made tvwo sui-
cide attempts. ™ However, by the summer of 1796 'his health is said to be mended.*'¢ Two
morths before the Sedition Act passed, & physictan who knew Rutledge's earlier condition,’"”
Dr. William Read, told his brother, Sen. Jacob Read (who cast the lone Federalist vote for
Rutledge) that 'l was this day at Mr. Rutledge[']s to visit Master States--the old gentleman
was very chatty & communicative.™® Two weeks later, Justice Iredell, who had twice ridden
much of the 2,000 mile circuit with Rutledge,*™ visited him (one of several times) and wrote
that he had come out of seclusion and 'is perfectly recovered. " Two weeks after the Aet
passed, Thomas Pinckney told Rutledge Ir., who had been in Philadelphia and Newport for
months, that 'vour father has been occasionally less well than his friends wish,"? but reported
? nothing more dire. A few months after the Sedition Act, John Rutledge stocd successfully
for the state legislature, and participated actively in the late 17987 and late 1799 sessions,
voting, chairing a committee, and being seen around town. "> Whatever the nature of Rut-

ledge's breakdown after his December 1795 rejection, he was substantially recovered in and

W James Madison to Thomas Jefferson (7 Beb.1798), Jefferson Papers 28:606, 607; [Thomas Jefferson], Notes
of a Conversation with Edmund Randolph (nd), iid 28:568.

315 William Read to Jacob Read (29 Dec.1795), DHSC 1:820.

1S Wilfigm L Smith to Herman LeRoy (15 July 1796), "Willlam L Smith Papers' (DUL), quoted in George C
Rogers, Evolution of & Federalist: William Loughton Smith (USCP, Colymbia 1962) 288,

37 DESC 1:820.
2 yilliam Read to Jacob Read (27 Apr.1768), 'Read Farnily Papers, 1787-1869' (SCHS ms. 1088.00),
W DEHSC 2536,

0 Yames Iredell to Hannah Iredell {11 May 1798), fredell Correspondemce 2:327, 528, 527, accord
DEHSC 3263, 272; Warrew 1:135 0l

1 Thomas Pinckoey to John Rutledge, Jr. (1 Aug.1798), Rutfedge v Papers-UNC,
324 eoislatre of South-Caroling' City Gazette & Daily Advertiser (Charleston 4 Jan. 17958) 3; Rutledye 260,
%2 £ g, Charles Fraser, Reminiscences of Chariesion (John Russell, Charleston 1854) 87,
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after July 1798, though chastened about publicly speaking against Federalist orthodoxy.

Thus, John Rutledee hegan a trajectory in 1795, with a vebement speech opposing Fed-
eralist orthodoxy m the fnrn_1 of the Jay Treaty, that led to his rejection as chief justice by
every Federalist senator but one {and support by every Republican) and that led to his brother
Edward Rutledge becoming a Republican or at least coming close, for a time. That trajectory
continged with ostracism from the Federalist party and in 1798, when the next test for Feder-
alist orthodoxy Ioomed in the form of the Sedition Act, Edward Rutledge privately opposed
it, as did the other Jeader of the Rutledge-Pinckney faction, Charles Cotesworth Pinckney, 'his
friends,' and the sizable number of other Federalists, mostly southern, who were described
above. The Rutledges cannot have fajled to notice that the fateful speech, their opposition fo
the Jay Treaty, and their amity toward France would have been criminalized by the Sedition
Act, if it had been enacted before 1798, John Rutledge is not likely to have had his first pol-
icy disagreement with his brother, in their thirty years of political parinership, over the Sedi-
tion Act. The earlier fights John Rutledge had led, in favor of a grant to John Wilkes to sup-
port freedom of press and speech, and.in support of a newspaper editor when prosecuted for
publishing a dissent, predisposed his principles to be in mnﬂict_ with the Act. All indications,
except the post-1797 zeal of his son, point toward his inteflectual dissonance with the Sedi-

tion Aet, like his brother, their colleague Pinckney, and many other southern Federalists.

I} Justice James Wilson and the Sedition Act

Wilson appears not to have discussed the Sedition Act, though he lived just over a month af-
ter its passage, because he was ill from malaria and 'too weak to attempt' to write during that
period.** However, his final and most considered interpretation of the First Amendment and
the rest of the Constitution, his advocacy of natural rights and anfiBlackstoman views, his nu-

merous other departures from Federalist orthodoxy ranging from democracy to treason, and his

¥ Wannah Wilson to Bird Wilson (28 Tuly 1798), Wilson Writings 2:535. He wrote only one preserved lefter in
that period, James Wilson to Bird Wilson (4 Aup.1798), ibid 2:537, which like his other 1798 coimespondence
dealt with his financial problems. James Wilson Papers’ (FISP) 6:1-10.
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mentor's and colleagues' positions, all dictated rgjection of the constitutionality of the Act.

1 Final Position on Freedoms of Press and Speech and on Seditions Libel

Wilson stated his fully-evolved understanding of .tha First Amendment in 1790-1791,
when he wrote in his law lectures that '[{fhe citizen under a free government has a right to
think, to speak, to write, to print, and to publish freely, but with decency and fruth, concern-
ing publick men, publick bedies, and publick measures.” > The 'decency and truth' lingitation
meant, in context, avoidance of defamation of character, rather than avoidance of sedifious
libel, as discussed in Chapter 4.,

In a later law lecture, Wilsen mentioned the English common law of seditious libel,
characterizing it as an "wnwarranted attempt made in the star chamber. . . to wrest the law of
libels to the purpose of ministers,” and warned that ‘the reasonings on this crime are inaccu-
rate.**” The wrongly reasoned case that he cited as 'the foundation of the law on this subject’
was Case de Libellis Famosts ™ and Wilson repudiated each of its major holdings described
by Coke: 'that a libel against a magistrate or other publick person, is a greater offence than
one against a private man' {which 'cannct be rationally admitted’), 'that it {s immaterial
whether the libel be false or true' {which was 'clearly extrajudicial’ and contrary fo the rule in
civil actions), and that the 'provocation and not the falsity. .. is the thing to be punished
criminally' (as defended by Blackstone, which 'very piinciple {s mistaken,' since the defama-
tion of character is the only valid offense).® The first point of disagreement, that libel
against a government official is a greater offense than against a private person, effectively
rejectad seditious libel as an offense at all, instead lmniting the offense to defamation of char-

acter. In summary, Wilson stated that ‘the reasonings on this crime are inaccurate,’ particu-

5 James Wilson, Lectures on Law' (1790-91), Wilson Works 2:1046; accord ibid 1:36, 48, 50, 178, 53%;
2:907, 952, :

MO Ibid 2:1062-63.
7 [hid 2:1124, 1125,
2 Ihid 2:1134 note k.
T Ibid 2:1134-35.
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larly those of Blackstone, and added a final example, the commentator’s dictum that juries
may only consider 'the making or publishing of the book or writing,' while judges should
determine "whether the matter be criminal' {something that 1s 'remote from a question of law’
to be 'taken from juries').m In essence, Wilson rejected the Mansfield-Blackstone approach
to seditious libel, including most of the six unique rules for that crime, and carried that to its
logical conclusion by entirely excluding seditious libel from his lengthy section on crimes. !

Wilson's 'right to think, to speak, to wiite, to print, and to publish fresly’ except for
defamation of character ‘concerning publick men, publick bodies, and publick measures' de-
manded rejection of the Sedition Act, which prohibited almost precisely that ("writing, print-
ing, uttering or publishing any false, scandalous and malicious writing or writingé against the
government of the United States, or. . . Congress. . ., or the President). Both Wilson and the
Act disallowed falsehood, but there the everlap ended, because Wilson only listed as criminal
a falsehood against character, not a falsehood against government officials or measures.
Hence, he did nof list seditious libel as a crime at all. Wilson's approach was not casual or
tentative, but was carefully laid out in written versions of lectures, as he obviously aspired to
become the American counterpart of Blacksione or Coke or Hale, and there is no evidence of
his changing positions on freedom of press or speech or on seditious libel after 1791.

It is true that Wilson's posifion on seditious libel in the 1790-1791 law lectures, as well as
in the 1789 Pennsylvania constitutional convention, diverged sharply from his 1787 speeches
after the Consfitutional Convention and at Pennsylvania's ratification convention (Chapter 4.13).
What intervened was congressional approval of the First Amendmest, and Wilson's refinement
and formalization of his thinking, perhaps influenced by the 1788 Oswald case and the 1789

Franklin satire, His law lectures were his final opinion on expression and libel.

M fhid 2:1135-36.
3 rhid 2:1085-1204.
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2 Stances on Natural Rights, Sovereignty, and Blackstone

Wilson's positions on freedoms of press and gpeech and on seditious libel were not
idiosyncratic caprice, but instead were rooted in his beliefs on natural rights and on
sovebltghtgan his lecture on natural rights, after expressing the common belief that such
rights were conferred by God or nature, ™ with an assault on Blackstone's 'fallacious’ concept
that natural rights were stwrrendered to gﬂve:nmenf in trust or were sacrificed in part to obtain
governmental protection.™  Instead, natural rights were based on 'the stable foundation of
nature’ and not the 'precarious and fluctuating basis of humsan institutions,™* a point again
accompanied by denunciation of Blackstone. ™ The function of government was not to grant
but 'to secure and to enlarge the exercise of the natural rights,' and failing that it 'is not a gov-
ernment of the legitimate kind."™® Such natural rights included rights to life or safety, liberty,
property, and character, in Wilson's view, > the latter of which was most threatened by false-
hood, which Wilson Iatér described as central to libel ™ Wilson concluded his lecture on
natural rights by answering his opening question: 'man does not exist for the sake of govern-
ment, but govemment i3 instituted for the sake of man.*

Wilson's views on natural rights had strong implications for the future Sedition Act: what
Wilson found paramount was natural rights including liberty which government existed to
secure, not government officials or measures to which individuals must gurrender rights or
serve. Wilson found the right of private character important enough to be 4 fourth category

of natural right, and its violation like violations of life, liberty, and property to be a crime.

M thid 2:1054, 1055; accord ibid 2:1066.
3 Ihigd 2.1054, 1055; aceord bid 2:1056, 1057.
3 Ihid 2:1056; accord ibid 2:1061;1:39, 214, 638,
3% And Burke, ibid 2:1056-57.
B Mhid 2:1061; accord itdd 2:1082,
B rhid 2:1062; accord ibid 2:1056-57.
B8 i 2:1062; accord ibid 2:1133,
3 it 2:1083,1053: accord Chisholm v. Georgia, 2 U.S. (2 Dall) 419, 461, 455 {1763); DHSC 5:127.
340 rhid 2:1130-36.
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By contrast, he entirely omitted any right of gr;:-ﬁremment not to be reflected upon critically, or
not to be divided from the affections of its subjects, or any crime of seditious libel from his
lengthy discussion of crimes™ (his only reference there to seditions libel was to the "unwar-
ranted attempt made in the star chamber),

The frequent references to Blackstone were not coincidental. Wilson regularly cited and
excoriated 'his Béte noire” " and the Commentaries in discussing rights and gwernmmt,m
from the first lecture onward. In that first lecture, Wilson warned that he differed from
Blackstone on some important principles, that Blackstone was not very friendly to republi-
canism, and that 'he ought not to be implicitly followed ™ In this context, it is not surprising
that Wilson did not adopt Blackstone's treatment of seditions libel, but citing it, said that the
discussion flows from a wrong principle and is referred to a wrong end

Wilson focused that first law lecture on "the vifaf principle’ of sovereignty, contrasting his
belief that 'the supreme or sovereign power of the society resides in the citizens' with Black-
stone's assumption that it resides in the Crown.™*® That premise not only determined the
sumﬁ: of individual liberties, but whether the people have a right to change government In-
cluding by revolution, which Wilson affirmed while disapproving Blackstone’s position.*"
In view of such ﬁmdmnental differences on sovereignty, Wilson asserted that 'many parts of
the laws of England cam. . . have neither force nor application here,' and in later lectures he
applied the point to parts of the common law.*®  Similarly, in the next lecture Wilson re-

jected the definition of law as 'prescribed by some superiour,” and the concept of superiority

L thid 2:1087-1204.

2 pobert G McCloskey (ed), "Tntrodnciion,” Robert G MeCloskey (ed), The Works of James Wilsonr (HOP,
Cambridge 1967) 1:39, 5.

. Witvon Works 1:471-74, 548, 552-53, S80, 720, 739; 2:1048, 1054, 1113; accord Chisholm, 2US. at 458,
460, 462.

* fbid 1:443-44,
M5 Ihid 2:1133 &n.
M8 phid 1:440-41, 441-42; accord Chisholm, 2 U.S. at 454,458,
M Ihi 1:443, 442, 44142, 689,
M Ihid 1:446, 35, 2:784.
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of rulers, citing Blackstone as the font of 'danperous' concepts;, Wilson offered instead the
requirement that human law is valid only with consent of the g,-::*;rf:rrne:t.l,3‘4?‘1 As with rights,
primacy went not to government or rulers, but fo the people. Many of these themes reap-
peared in Wilson's longest Supreme Court opinion in 1793, as indicated in the footnotes.

The implications for the Sedition Act became clear as Wilson ended the law lectures with
criminal law, but did not 1ist seditious libel as a proper crime but as a Star Chamber corruption.

3 Other Departures from Federalist Orthodoxy

Wilson departed from Federalist orthodoxy on a wide range of additional issues. Aside
from his support of some Hamiltenian programs such as a national bank, and his use of im-
plied powers to justify them (though limifed to carrying out enumerafed powers), ™™ Wilson
was closer to the radical Whigs*®' and to Jefferson on the following positions, and others,

Wilson had been the only thoroughgoing advocate of democracy--of direct election of
the President, Senate, and House and of proportional representation--at the Constitutional
Convention.”™ He favored a broad-based electorate, repeatedly using the analogy of a pyra-
mid** and more generally, he welcomed what a recent scholar teims "pluralism as the basis
for national identity.”> That democratic focus carried strong implications for seditious libel.
If government was valid only becanse of consent of the peaple,™® their consent if real re-

guired a right to refuse consent, which amounted to a right to disagree with government. In a

32 Ihid 1:471, 471, 496, accord Chisholm, 2 118, at 458, 456, 458.

35 Tames Wilson, 'Comments on the Bank of North America' (1785), Wilson Works 160, 63-86; Farrand's Re-
cords 2:615; accord Chisholm, 2 U8, at 453, 457, 465 (mationalism).

# pg, Chivholm v. Georgia, 2 T.S. at 439, citing Francis Hotoman, Francoe-Ciallia (Edward Valentine, Lon-
dom 1721)(also repr 1775), whose preface by Molesworth was ‘the liveliest definition of & Real Whig.' Rob-
Birer 88; accord Clenk 17; Scott-Commuomvenith 192,

I Geoffrey Seed, Jumes Wilson (KTO Press, Millwood 1978) 130-82.

W Barrands Records 1:68, 52,49, 179; accord Wilson Works 1032, 92, 93, 54, 101-02, 104, 115, 165; see
'Motes of the Debatz in the Pennsylvania Convention Taken by James Wilton' (Nov.-Dec.1787), John B
McMaster and Frederick D Stone (eds), Pesnsylvania and the Federal Constitution 1787-1788 (HSP, Philadel-
phia 18331 2:763, 766, 767,

I Wilvon Works 1:82,299; 2:333.

33 William Pencak {ed), Pernsvivaria’s Revolution (PSUP, University Pack 2010) 258,

6 Wilvon Works 1:47, 92, 191, 201, 235; accord Chisholm, 2 11,8, at 455, 456, 462, 463,
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government based on consent of the people, peaceful disagreement could not be a crime.

Wilson denied that an aristocracy of virtue or talent was entitled to rule, other than if
telected for the exercise of authority’ by the consent of the governed,”” just as he denied that
law was 'prescribed by some superiour.’ In his view, 'this notion of superiority contains the
germ of the divine right. . . of princes, arbitrarily to rule,' and being ‘absurd and ridiculous,’
conferred no ‘right of prescribing laws. ™

His references to sedition equated it with violent conduct, nof disagreement with govein-
ment. In his first reference in preserved essays and letters, in 1776, Wilson exclaimed that
'‘even this peaceful expedient,’ the nonimportation agreement, was treated by high authority too,
as a sediticus and unwarrantable combination.® In 1780, he asked in defending his speech
deriding and opposing Pennsylvania's 1776 constitution, has anything seditious appeared in my
conduct or attempts? Have I endeavored to attain my ends by violence? My only aim has been
to accomplish this by the consent and authority of the citizens of the state.**" Criticism of gov-
ernment was permissible; only sedition amounting to violent actions was proscribable.

Wilson, like Rutledge and like Jay for a time, was decidedly pro-French, as the emerging
parties divided over England and France. In 1793, Wilson charged a grand jury that ‘the voice
of all France is responsive to the language of our national Constitution,” and that 'a shout of ac-
clamation' sounded when 'the decree was pronounced, that the lives and foriunes of twenty five
millions of men should not be at the disposal of a sinple individual,' Louis XV1.*! By contrast,

most other early justices, except Rutledge and in part Jay, hewed to the Federalist party line of

Gallophobia,** such as Cushing’s waming against 'the dangerous tendency of jacobin prinei-

¥7 1bid 1:476, 572; aocord ibid 1:477.

¥ 1bid 1:472, 477, 501; accord ibid 1:572-73.

39 James Wilson, "An Address to the Inhabitants of the Colonies' (1776), Wilson Works 1:46, 51.
% yames Wilson, "To the Citizens of Pennsylvania' (18 Oct,1780), Wilson Writings 1:114, 118,
451 yames Wilson’s Charge (1J.8.Cir.Ct Pa. 22 Tuly 1793), DHSC 2:414, 423.

% PHSC 3:158 (Ellsworth), 3:230 (Paterson), 3:230, 261 (Iredell), 3:306, 308-09, 310, 312,313 (Cushing);
Federativm 873 (Ellgworih), MeHenry Corvespondence 203 (Chaze).
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ples' that produced an ‘alarming political situation of the United States.*®

Wilson similarly departed from Federalist orthodoxy in nof accepting a federal common
law of erimes. In several grand jury charges, he listed the statutory crimes of the federal gov-
emnment, then identified the role of the common law as providing 'definition of those
crimes.”® In another charge, he 'enumerated. . . the crimes and offences known to the consti-
tution and laws of the Unifed States,” and then confrasted the ‘few, . . erimes’ with the 'disml.
list' of 160 capital felonies and the nealy inmumerable other crimes under cormmaon law.*®

He also gave broad latitude to juries, as Jay had, instructing them that they were 'the ul-
timate interpreters of the law, with a power to over-ruie the directions of the judges.' Particu-
larly in eriminal cases, ‘the question of law is so intimately and inseparably blended with the
question of fact, that the decision of the one necessarily involves the decision of the other.”¢

Wilson puarded the rights of criminal defendants, calling for 'liberty as the principle’
governing the system, clear laws drawing unmistakable lines around criminal conduct, mod-
eration of punigshment, and avoidance of England's 'ensanguined’ example.’® He decried
. 'Crimes against the state! and against the officers of the state!,' on which 'more wrong' had
been done in history than any other subject, and overinclusive treason laws by which 'a very
oreat part of their tyranny over the peaple has aﬁsen.'m |
Finally, with obvious implications for his posifion on the fufure Alien Acts that accom-

pamied the Sedition Act, Wilson censured England for its 'feudal system' of restricting alien

friends, and praised the ‘very different spirit' thar pervaded America, where aliens could be-

42 PESC 32278 (Coshing).

3 James Wilson’s Charge (US.CirCtPa. 21 Feb.1791), DESC2:142, 144-52, 147, 150; gecord ihid 2:42-
44, 176.

368 yames Wilson®s Charge (U.8.Cir.Ct.Va. 23 May 17910, DHSC 2:166, 181, 189,
4% Yames Wilsons Charge (U.8.Cir.Ct Pa. 12 Apr.1790), DHSC 2:33, 38-39.

37 James Wilson's Charge (US.Cir.Ct.Va, 23 May 1791), DHSC 2:166, 190, 190-91, 167-68, 167, James Wil-
son's Charge (I1.8.Cir.Ct.Mass, 7 Tune 17937, 7073 2:394, 402,

8 ptior's Debates 2:469, 487; accord Wilton Works 2:1150-52; DHSC 2:432, 145, 187.
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come citizens in two years and public officials in seven.™® He had sought to abolish mini-
mum citizenship periods for holding office at the Constitutional Convention,*™ noting that he
and half the Pennsylvania delegation were not American-bom, and that ‘inviting meritorious
foreigners among us' was beneficial while ‘degrading discrimination’ drove away talent.”™

Wilson was criticized by Federalists for many of these positions, whether at the Constitu-
tional Convention on democracy or elsewhere for his attacls on Blackstone.” He was by-
passed by President Washington in nominating new chief justices in 1795 and 1796,%7 after
initial nominations of the most senior justice or former justice, Yet Wilson remained un-
shaken in his unorthodoxy. Certainly these departures from Federalist orthodoxy represent
only a pertion of his thinking, which can best be reviewed in Hall's summary.*™ Still, it is
impossible to imagine their exponent upholding the Sedition Act,

4  Opposition to the Sedition Act by Friends and Family

Wilsen's law training occutred under John Dickinson,”™ with whom he remained 'life-
long friends.”™ During those studies, Dickinson published his Address, stating that rights
came 'from a higher source' than government--from God and natural law--and ‘cannct be
taken from us by any human power.®” Just after Wilson's studies ended, Dickinson pub-
lished his renowned Lefters from o Farmer, proclaiming the right to freedom and denying

Parliament's jurisdiction over many issues, with an argument Wilson adopted and extended in

3 Wilvon Works 2:1052, 1050-51, 1051,
M Eowrand's Records 1,379-80; 2:230, 268, 272
5L pbid 20269, 237,

372 F g, Tohn 8 Liteell {ed), Memoirs of His Own Time, by Alexander Graypdon (tev ed Lindsay & Blekiston,
Philadelphia 1 846) 404,

*™ DEHSC 1:8337, 838, 840, though Wilson's debts also were faetors.

¥ Mark D Hall, Political and Legal Philosophy of James Wikson, 1742-1798 (UMoP, Colombia 1997); Mark D
Hall, "The Pelitical and Legal Philosophy of James Wilson (1742-1738) (FhD: thesis, University of Virginia
1953}, .

¥ ANE 23:586: Wilson 11.

¥ Geoftrey Seod, James Wilson (KTO Press, Millwood 1978) 191 n4. Dickinsen helped Wilsen's advance-
ment, Charles P Smith, James Wilson: Founding Father, 1742-1798 (UNCF, Chapel Hill 1956) 37, 170, 195,

*7 North-American [John Dickinson], "An Address to the Committes of Cortespondence in Barbados' (William
Bradfiord, Philadelphia 1766) 4.
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his own essay the next year.” = It was Dickinson who formulated the first official statement
listing "freedom of the press' as one of Americans' invaluable rights,’ in 1774>" Wilson and
Dickinson served together in the Continental Congress, and later at the Constitutional Con-
vention, both being signers of the Constitution.™®® [n the 1790s, Dickinson opposed the Jay
Treaty,” gnd shared Wilson's pro-French stance, publishing a series of letfers and a pamphlet
supporting Frange "with transports of joy.P® By the late 1790s, Dickinson had become a zeal-

3 and wrote to Jefferson in support of the Virginia Reso-

ous convert to the Republican patty,
Iutions and of personal freedom.”™ 'How incredible was it. . . that every measure and every
pretence of the stupid and selfish Stuarts, should be adopted by the posterity of those who fled
from their madness and tyranny to the distant and dangerous wilds of America?™® Dickinson
rivaled Wilson in zeal aver Hberty,**® including freedom of speech, noting that because of that
commitment "Republicans therefore, cannot in any consistency with the principles of their sys-
tem, proscribe any of their fellow citizens, merely for a difference of political opinion.

Wilson's principal partner in the Pennsylvania ratification convention, Thoimnas

McKean, ™ had also been a colleague at the Continental Congress and a fellow signer of the

¥ James Wilson, "Considerations’ (1768,1774), Wilson Works 1:3,

9 ra ddress to the Inhabitants of Quehee' {1774), JOC 1:117, 122-23, seeing it as a constitutional right, M Em-
hick Flower, John Dickinson, Conservative Revelutionary (UPV, Charlottesville 1983) 176,

W0 JNE 6566, S68: 23:587; JCC 33:500.
¥ pESe 1:834 nl; ANB 6:568.

2 Fabing [John Dickinson], Fhe Letters of Fablus {Smyth, Wilmington 1797) 86; [John Dickinson], A Caution
{Bache, Philadelphia 1798).

) Charles T Stills, Life and Times of Jokn Dickinson (HSP, Philadelphia 1891) 280-96; e.g., John Dickinson to
Thornas Jefferson (21 Feb. 1801), Jefferson Papers 33:31, 32; accord ibid 33:26, 34:590,

! Toho Dickinson to Thomas Jefferson (18 Mar,1800), Jeferson Papers 31:443; in response to a pamphlet
containing the Resolutions, state respomses, snd Madison's Report, Thomas Jefferson to John Dickinson (7

Mar.1800), ibid 31:417 & n.
S 1hidh gecord David L Yacobson, John Dickinson (UCP, Berkeley 1963) 124-25,

W Yame B Calvert, Owaker Constitutionalise and the Political Thought of John Dickinson (CUP, Cambridge
2009) 304 passim, viewing dissent against injustice as a duty, Fid 201, 212, 216, 219, 287, 289-90, 295,

T John Dickinson to Thomas Jefferson (27 Fune 1801}, Jefferson Papers 34:464, 465,

W Ponmsybeania 12, ANB 15:97, 93, The two leaders’ speeches were reprinted as Commentaries an the Consii-
fution gf the United States of America (Debrett, London 1792),
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Declaration of Inu:iﬁ[:rf:nidﬁm::f:,?'Sg They and Dickinson denounced Pennsylvania's Constitution
of 1776, fought for its replacement in 1790, welcomed the French Revolution, and remained
pro-French even in 1798 Even before Dickinson, McKean left the Federalist party around
1796, and equally opposed the Sedition Act as unconstitutional. >

Wilson's eldest and only prominent child, Bird Wilsoﬁ, who published his papers, also

kL)

was a Republican by 1802, when he was appointed a state court judge™ soon after Governor

MeKean limited appoiniments to the Republican party faithful *** He was his fathes's son.

E  Justice John Blair and the Sedition Act
Blair, one of the inital justices, was not one who questioned the constitutionality of the Sedi-
tion Act, though there is no evidence of his sapparting the Act,

Two years after Tesigning from the Supreme Court, Blair appeared as foreperson of the
Virginia grand jury that brought a presentment against Samuel Jordan Cabell, a Virginia
member of Congress, in May 1797 The wording of the presentment, which Blair likely
wrofe, leaves little doubt that he belisved the common law of seditions libel could be properly
enforced by federal courts {thought the Sedition Act would not appear until a year later):

We of the grand jury of the United States for the District of Virginia, present as a
real evil the circular letters with the signature of Samuel J: Cabell, endeavoring at a
time of real public danger, to disseminate unfounded calutonies against the happy
government of the United States, and thereby to separate the people therefrom, and
to [{Jncrease or produce a foreign inflnence ruinous to the pea-:;e happiness and in-

. dependence of these United States. 393

The concepts that crimes included calumnies against the government, and attempts to sepa-

M K s5:514.
0 Pennsylvania 225; AN 15:97, 98, 59,
B 38 Rove, Thomas Mefean (CAUP, Boulder 1978) 241-63, 264-87, 293; Pennsplvania 225, 227.

*? Tames G Wilsan and Jolm Fiske (eds), Appietons’ Crelopredia of American Biography (Appleton, New York
1428-89) £:551; 'Philadelphia, Saturday Evening, March 1" United States Gozette (Philadelphia 1 Bar.1806) 2.

3 ponnsplvania 263-6%; ANB 15:97, 99.

™ DHSC 3181 (22 May 1797).  That it was the former justice is confinmed by Republican complaints,
Scacvola, "To James Tredell’ Daly Advertiser (Richmond 11 June 1797), fbid 3:192, 193; [No Caption], dwrora
{Philadelphia 21 Fane 1797), fbid 3:190.

33 DHSC 3:181; accord ibid 3:197,
379




rate the people from the government, were of course ingredients of the cominon law of sedi-
tious libel. “‘What exercised Blair and the grand jury in Cabell's circular letter of January 1797
was the 'deep regret’ at Adams' election--so that 'the patriotism of 76 and republicanism must
sicken'--instead of the "illustricus patriot’ Jefferson, along with the agreement with the French
minister that America's policy threatened war and the denunciation--for over half the letter's
length--of 'the unwise, impolitic, nay, ungrateful sound of hostility with France' notwithstand-
ing that ‘the French Republic must be considered as the grand rallying point of the equal
rights of man' and the decisive benefactor in the American Revolution. }*

Though no action was taken by the federal aftomey, Cﬁbcll and other Republicans were
incensed at the threat of criminal action against a member of Congress' freedoms of speech and
press.”®’  Cabell counterattacked with a public letter protesting violation of 'the freedom of
- opinion which a few years ago we fought and bled for,' and protesting Federalist judges' grand
- jury charges--particularly Iredell's—that 'complain of opinions which they seem to think tend to

defeat their system of polities,' that make 'wse of their power and influence both personally and
officially to control the freedom of individual opinion,’ and that ‘shew a political influence over
the judges by the execufive' which imperils justice.™® Jefferson went still further, drafting a
petition asking Virginia's legislature to take action, and initially suggesting it initiate proceed-
ings to impeach the grand jurots for ‘the crime committed ** His final version (which Vir-
ginia's lower house approved™®) affirmed that ‘the right of free correspondence between citizen

and citizen. . . is & natural right of every individual citizen, not the gift of municipal law.

6 Lrom Samuel J. Cabell' (12 Jan 1797}, Cirealar Feers 1:67, 70,69; see 'From Saomel J. Cabell’ (7
Mar 1796), Cireular Ledters 1:39,

¥7 £ o, Sen. Henry Tazesrell to John Page (3 June [797), DHSC 3:189; Thomas Jefferson to Peregrine Fitzhugh
{4 Tune 1797), ibid 3:190; accord ibid 3:192, 199200, 200-01, 203-04.

#% Samuel ) Cabell, 'Fellow Citizens' dwrora (Philadelphia 31 May 1797), DHSC 3:183.

3 Thomas Jefferson, 'Petiion to the Virpinia House of Delepates’ {ante-3 Aug17%7), Jefferson Fa-
pers 29:493, 457,

™ Nadison Papers 17:34n, .

M Thomas Jefferson, 'Petition to the Virginia House of Delsgates’ (anfe-7 Sept.1797), Jefferson FPa-
pers 29:499, 502; gecord Thomas Jefferson to James Monroe (7 Sept. 1797), ibid 29:526.
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Thus, the issue was quickly broadened to everyone's natural right of writing and speech.

This is quite different from the John Blair who Jefferson earlier had a high 'degree of
confidence' would keep liberties safe, and who left the Court 'universally beloved.*® Blair's
chift from his own jury charges, and from his commitment fo Virginia's Declaration of Rights
and proposal for a federal bill of rights, was noted by Virginia's Sen. Henry Tazewell as he was
‘astonished’ Blair's name appeared on the presentment.*® The canse of Blair's shift appears to
have been alarm about the Whiskey Rebellion and then the ‘real public danger’ from France **

That presentment was not thé only place where Blair's name appeared. His last public act
was 1o be listed as a proposed elector in the presidential election of 1800 on the 'American Re-
publican Ticket! Ifs name ostensibly came from bemng 'the most purely republican[s],**
though it was really Virginia's Federalist party fleeing the national name.*”® Blair's loyalty to

the Federalists*"" appears to have been undiminished by the Sedition Act, in the years between

the grand jury presentment and the ¢lectoral ticket, and perhaps was angmented.

F .Justice Thomas Johnson and the Sedition Act

Johnson's earhier years showed commitinent o freedoms of press and speech In the prewar
years, Johnson was, like Jefferson, highly critical of Mansfield as part of the 'corrupt majority”
opposing the colonies."™ During the Revolution, his proclamation curtailing the Whig Club's
restraint of a free press was 'the first vindication of the liberty of the press in Maryland.** In
the ratification convention, Johnson split from the federalist majority to support calls for a bill

of rights with provision for freedom of press, and was the only early justice to do so publicly.

402 Thomas Jefferson to James Madigon (15 Mar.1789), ibid 14:659; Jeremizh Smith to William Plumer (5
Mar. 17963, DHSC 1:843.

4 Henry Tazewell to John Page {3 June 1797), DHSC 3:189.

M DHSC 3:31, 32, 35, 181; of ibid 2:485.

4051 41y Address to the Voters for Bleotors' (np, 26 May 1800).

8 Chesapedke 356-57.

7 Fohn Adams to Jobn Marshall (5 Sept. 1500), Mershall Papars 4258,

0% Thomas Johnson to Horatin Gates (18 Aug. 1775), Letters of Delegates 1:702.

4 ¥ Thomas Scharf, The Chronicles of Aaltimore (Tumbnll, Baltimore 1874) 161,
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Johnson was not a typical Federalist in the 1790s. As the Jefferson-Hamilton conflict
was reaching the boiling peint and the political parties were coalescing, Jefferson recom-
mended Johnison for the positions of secretary of state and seeretary of the treasury.™'?
{Washington actuslly offered him the former position, twice.™)  Johnson later showed a
similar comfort with Jefferson, by declining Adams' appointment as chief judge of the circuit

42 and making

cout for the District of Columbia (one of the midnight judicial appointments)
no effort to deliver his declination before Jefferson took office in March 1861* (though his
home was less than fifty miles from the White House), which gave Jefferson the opportunity
to fill the position. The year before in a eulogy at Washington's death, Johnson carefully
avoided the Federalist position on France, condemning both British. pride’ and ¥rench despot-
ism, and recognizing 'the injuries we have received from both sides.

Tefferson's recommendation, out of all the potential candidates for those positions, raises
the question why. Jefferson recognized that Johnson was a friend of Washington, but that
wag a reason against instead of a reason for Jefferson's recommendation, since much of the
problem with Hamilton was friendship with Washington and his resulting disproportionate
influence. Because Jefferson was discussing suceessors to himself for the first position and
to his nemesis for the second, he had particular reason to limit his recommendgtion to some-
one compatible with hig views. Evidently Jefferson saw that kindred spirit in Johnson.

Johnson disavowed party affiliation from at least late 1800 to 1810, though he was

clearly an Adams Federalist eartier.’’® In standing for election to Congress in 1800, he as-

410 Themas Jefferson, 'Notes of a Conversation with George Washington' (6 Aug 1793), Jefferson Pa-
pers 26:627, 629; Thomas Jefferson to James Madison (2 Nov 1793}, thfd 27207, 298,

L fhidh George Washington to Thomas Tohnson (24 Avg. 1795}, Washington Papers-LOC; Thomas JTohnsan to
George Washington (29 Ang.1795), /57

42 Thomas Jefferson to Gabriel Duvall (13 Mar. 1801), Jeffarson Papers 33:267, accord Marshall Papers 6:90.
3 History of Supreme Court 2:135 & n133,

M Thomas Johnson, 'Oration Delivered by Thomas Johnson' Centine! of Liberty (Georgetown 11 Mar 1800} 2,
reprinted Johsyon 500, 500, 503, 504

413 John Adams to Thomas fohnson (26 Apr.1798), Adams Works 8:572, Thomas Johnson to Jobhn Adams (8
Apr. 1800}, #5id 9:48, 49; Thomas Johnson to Mr.Thompson (1310), Jofmson Correspondence 2-3.
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sured voters that T never was an instrument in the hands of any man or psau'ty,"”15 As he stood
unsuccessfully for selection as a presidential elector in 1804, and then as a governor's council
member in 1810, he gave no paity affiliation even though most electors listed a party.*’
Only later did he stand as a Federalist in 1812 for the governor's council, this time success-
fully--and soon his eldest son stood as a Republican in 1817 for the state legislature,*'®
(Johnson's only biographer, ignoring these and other activities, incorrectly states that after
April 1798 'he never emerged from seclusion.'*?)

That decided avoidance of the Federalist label also raises the question why. It is unlikely
Tohnson foresaw the Federalist congressional rout in 1800, since so few did until the votes
were in and since the presidential election was widely expected to be as close as it actually
was*® The obvious explanation is that Johnson was disenchanted with Federalist policy. His
antiable personality led him to remain on courteous terms with everyone incloding Pickering,*!
but that courtesy was not mutual. Pickering wrote scathingly about Johnson's brother, Joshua
Johnson,** condemming Adams' nomination of him as commissioner of the stamp office in
1800, and reprehending that "Jefferson gave the casting vote for r. Johnson' in the senate,

Though Johnson's position on the Sedition Act has not survived in his limited remaining

papers, his record on freedom of press, Jefferson's earlier recommendation, and his later dis-

sociafion from the Federalist label, imply discomfort and constitutional concern.

1% Thomas Johingon, 'To the Freemen of the Fourth Diseiet' (np, 1800).

7 American Blection Returns 1787-1825' <hop: Velections. libuufis.edwaas_portal/search xqew-search=true=
acoessed 16 Feb 2011, His 1801 candidacy for stafe senate did list the Federalist party, though that appears t¢
have been assigned by vote fellers, fbid.
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0 Chesapeake 559, 563 {(Md 5-3); John H Aldrich, 'Election of 1800, in Kenneth R. Bowling and Denald R
Kennon (eds), Extablivhing Congress (OhUF, Athens 2005) 28-28.

41 Themas Johnson to Timethy Pickering (5 O¢t.1808), Pickering Papers 1.29, £01.107; Thomas Johnson to
Timathy Pickering (9 Apr.1814), 78id 1,15, fol.34.

2 panl ¢ Naple, fohn (hincy Adams (Knopf, New York 1997) 93; John Quincy Adams to Skelton Jones (17
Apr.1809), Adrienne Koch and Willlam Peden (ads), Seleet Writings of John and John Ouiney Adamy (Knopf,
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* Timnothy Pickering to Rufus King (28 May 1800}, King Correspondence 3:248; gocord Benjamin Goodhue to
Timathy Pickering (2 June 18000, ibid 3263, 264,
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G Justice Alfred Moore's Refusal To Follow the Sitting Justices' Sedition Act Charges
Moore did not preside over any Sedition Act tnals, after he joined the Supreme Court In early
1800, but the reason was not unavailability or chance. Instead, he avoided provoking cases un-
der the Act, in contrast to Paterson, Chase, and Washingfon, whose grand jury charges focused
on the Sedition Act and were immediately followed by presentments of violators. Instead,
Moore conscicusly declined to follow that practice of the other sitting justices, and unlike them,
refused fo make reference to the Sedition Act af all. It is true that Iredell, Ellsworth, and Cush-
ing did not preside over Sedition Act trials, but, unlike Moore, the first two focused grand jury
charges on the Act, and only failed to provoke trials because they left the bench {Iredell died in
October 1799, a month before Ellsworth sailed to France as envoy) Cushing gave tepid
charges and was prematurely elderly. Contrasted with other justices, Moore's approach can
only be deseribed as an intenfional refsal.
1  His Grand Jury Charge after Joining the Court
Moore's first cireuit began with sessions in Savannah and Charleston,™ followed by ses-
sions in Raleigh in June 1800 that are described in newspaper reports, That was Moore's first
federal court in hig home state, two months after the Durrell, Cooper, and Holf trials, a month
afier the Haswell frial, and two weeks after Callender was arrested. The reports began:
The Hon. Judge Moore arriving here in the afternoon of Tuesday last, the Circut
Court of the United Stafes for this District proceeded fo business on that evening].]
The Grand Jury being sworn, Judge Moore charged them with their duty; but, in-
stead of expatiating at length on the several objects cognizable in that Court, and in-
sisting on the necessity of carrying the Sedition Law info effect, in particular (as is
usual) he barely reminded them of the oath they had taken to execute the trust re-
posed in them; said there was no necessity for them to take up their time in explain-
ing the nature of their duty, which had been so often explained in that Court, and
which they had doubtless frequently seen in the papers from various parts of the

country, which would only tend to divert their minds from their proper busmess Te-
ferring them to the Attorney General of the District for legal information,

M RESC 3419, 424, 438,
% [No Caption] -Rafeigh Register (Raleiph [0 June 1800) 1, reprimted DHSC 3:440; wceord Raleigh, (N.C.)
Jure 100 Cifp-Glazetre (Charleston 17 June 1800) 3.
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Thﬁs, unlike other Supreme Court justices on circuit, whose charges North Carclinians 'had
doubtless frequently seen in the papers,' Moore 'barely' spoke of the grand jurors’ oath, 'in-
stead of. . . insisting on the necessity of carrying the Sedition Law into effect,’ and apparently
said that such charges or such papers 'would only tend to divert their minds from their proper
business.’ In other words, 'insisting on the necessity of ¢carrying the Sedition Law into effect’
was a diversion, not 'their proper business.'

The phrase 'instead of' referred to insistence on the 'Sedition Law,' a reading in which
others cnnﬂurfm and any uncertainty about thatf is resolved by the context. The remainder of
the article did not deal with any notable words Moore said about the Sedition Act, but with a
case of 4 cahin—hoy's death.™ Any words about the Sedition Act would have been deemed
momentous news, becanse the Raleioh Repgister was a Republican paper,‘m and the circuit
court was the first local appearance of the state's son as a Supreme Court justice. The reprint in
the Clty-Gazeite from Charleston made the point as clearly, because that equally Republican
paper (edited by the brother™ of Jefferson's protégé, Frenean) buried the article between re-
ports of the ship iphigenia arniving after being ‘treated in the most friendly manner’ by a French
frigate, and the ship Fugenia arriving 'to stop a leak.™® Even an intimation of Moore's en-
dorsement of the Sedition Act would have been major news in North Carolina, where the lower
house of assembly a year before opposed the Sedition Act, the senators were both Republicans,
and the ten federal representatives included five Rﬂpublfcans and one independent !

2 Corroboration in Steele-Moore Correspondence and Death Notices

Moore's refusal 1o follow other justices supporting the Sedition Act is also implied in a
48 Delbert W Gilpatrick, Jeffersontan Democracy in North Caveling, 1789-1816 (CUP, New York 1931) 108,

2 Ny Caption] Releigh Repister (Raleigh 10 June 1800) 1; "Raleigh, (N.C.) June 10' Cigp-Gazefte (Charleston
17 June 18007 3.

2 Oppos ftfon 883,

¥ Richard B Davis, 'Peter Frenesu, Carolina Republican’ {1947) 13 JToumal of Sonthem History 395; Tiar-
arregy 407,

0 Naefolle, Sume 5 City-Gazette (Charleston 17 June 1200) 3; 'Savannah, Jume 2' Cigp-Giozetfe {Charleston 17
June 18007 3. :

T Origins-Parties 218, 210, William Polk to John Steele (28 Nov. 1800), Stecle Papers 1:130, 192.
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1803 letter from John Steele, Moore's friend {according to the letter}, to Nathaniel Macon, a
longtime Republican member of Congress from North Carolina and the new Republican
Spesker of the House, ™ who had been a leading Republican opponent of the Sedition Act, ™
Steele, though a Federalist in 1796 when he was appointed federal comptroller,” had long
apposed Hamiltonian pelicies™ and, in the early 1790s, voted with Madison almost as often
as against him.*® Steele had migrated sufficiently in politics to be invited by Jefferson to

7 and to be Macon's partner in extensive cor-

stay o office and to be a periodic dinner guest,
respondence, ¥ and had taken a number of Republican stances by the time of the letter.*
Macon's preceding letter asked Steele if he had seen Justice Chase's 1803 charge (which Jater
provided one article of impeachment), adding that he was 'dissatisfied with it' and that men
like Chase 'are a real injury to the country "*#

Steele, reflecting political migration, responded that the 'charge of Judge Chase' was "ex-
tra judicial, 'extremely indecorous,' and 'indefensible,’ and that '[t]he opinions of some of the
judges on other subjects are so inaccurate and preposterous that I am not surpnfs]ed at

this.™! However, Steele expressly excepted Moore from his eriticism of the Federalist bench:

my only wish is that friend Moore may prove as I am sure he will, like purged gold,
{he more bright for being fried in such & erueible. . . . 4%

A AR 12:157, 158; Sreele Papers 1:370 02, Ortgins-Parties 201, 202, 206, 208, 208,
N Annals 8:2105-06, 2151-52, 2171; History of Supreme Cowrt 1:651.
43 William Stoith to Ralph Izard (3 Nov.1796), Federalist Correrpondence T81, 782,

4 Gilbert L Lytan, "Alezander Hamilton and the North Carelina Federalists' {19483 25 North Carolina Histori-
¢al Review 442, 453-54,

43 Noble E Cunningham, The Jeffersonion Republicans (UNCP, Chapel Hill 1257) 272,

37 thomas Jefferson to John Steele (30 Jone 1802), Steele Papers 1:285; Thomas Jefferson to John Steele (10
Diec. 1802, 5 1:337; accord ibid Lixsvii; DAE 17557, Ovigine-Parties 198, 201, For invitations, Steele Pa-
pers 1222, 238, 291, and Madison, 1:241.

R emp P Battle, Letters of Nathaniel Macon, John Steefe (UNCP, Chapel Hill 1902} 28 passim.

% B o, John Stsele to Nathaniel Macon {11 Apr.1803), Sfeele Papers 1:376, 380-82 (disagreeing with Mar-
Bury); John Steele to Nathaniel Macon (12 Sept.1303), ibid 1:407, 409 (objecting to Chase charge); John Steele
to Nathaniel Bacon (17 Jan. 18057, ibid 1:444, 444-45 (retained 'difft. party name’ but Federalist party dead);
aeeard 1:321; Tohn Taylor to John Steele (3 Dec. 1801), ibid 1:241, 242 (from sponzor of Virginia Resolutions}).

0 pathaniel Macon to John Steele (7 Aug, 18033, Steefe Papers 1:402, 403.
! I'ohn Steele to Nathaniel Macon (12 Sept. 1803), ibid 1:407, 409.
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Steele clearly believed that Moore was different in a positive way from Chase and 'some of
the judges.' and that he thus far was passing his trial in the crucible. The 'crucible' did not
refer to the Chase impeachment, because that was not mitiated for a half year or tried for an-
other year. The 'crucible’ appears to have been the federal judiciary itself and its most severe
testing, the Sedition Act prosecutions during the first year of Moore's service and the prior
year, While a counterargument ¢an be made that Stecle was not referring to Sedition Act po-
sitions, because he added that 'Mr. Patterson I ¢onsider also a man of sterling integrity,"* he
may simply have repeated a common accolade for Paterson arising from his sponsorship of
the New Jersey Plan dsspite'; his Sedition Act stance, an accolade even the most ardent Repab-
licans sometimes gave.***

Even before Moore's appointment, Federalist ex-govemnor Samuel Johnston of lus home
state had questioned his Federalist orthodoxy. Iﬂhnstoﬁ said that 'some complain that he pays
too liftle deference to principles founded on respectable decisions, and that he 15 inclined to ec-
cenfricity or novelty.! Moote's 'strange inconsistency’ did not provide ‘satisfaction' to him.**

The best indication that Moore did not seek to enforce the Sedition Act or defend its con-
stitutionality is that, upon his resignation from the Court, North Carolina's leading Republican
newspaper lamented the loss of the "services of so .able, independent, and upright a judge,"**
and Republican South Carolina newspapers edited by Freneauw's brother reprinted that "

Later, at Moore's death, that leading Republican newspaper praised Moore as ‘ranked with the

highest judicial characters in the American Rf:pulﬂia:,“HE and another Republican paper effu-
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sively landed his "powers transcendently acute and ingenious' and his 'solid integrity.™*

H Justice William Cushing Revisited on the Sedition Aet

The resson for revisiting Cushing, whose views were summearized in the preceding chapter, is
to discuss whether his position on the Sedition Act was influenced by the successor justices
who surrounded him. Cushing only briefly and tepidly addressed the Sedition Act in his
grand jury charges, and did not expressly seek or provoke presentments or indictments as the
more forceful charges of Justices Paterson, Chase, and Washington did.

Cushing was prematurely senescent. In 1796, he had turned down Washingfon's ap-
pointment as chief justice citing 'my infirm & declining state of health unequal to' the posi-
tion*™ TIredell, after sitting in court with Cushing for a week, similarly described his Tnfirm
state of health, and knew his colleague had cancer of the lip the previous year.*™' Others,
though professing love and esteem,’ said that time, the enemy of man, has much impaired his
mental faculties™™ By 1800, a family friend from Massachusetts, the President'’s son, said
Cushing was 'old__infirm _unable to travel’ and would 'not be likely to retain his place much
longer' owing to 'age & infirmities.** Confrary to that prediction, Cushing continued to
¢ling to his posifion frc-m.sheer financial necessity.™ In his ten years on the Marshall court,
he followed other justices and never dissented, aind he only wrote fow: opindons though nomi-
nally presiding and able to write the opinion every time the chief justice was absent.

Cushing followed the successor justices, but had the initial justices surrounded him, he

would have found it easier to follow them the other direction on the Sedition Act. His 1789

2 Communication' Ster (Raleigh 1 Nov.1810) 175,

0 william Cushing to George Washington {2 Feb.1796), DHSC 1:103; accord John Adams to Abipail Adams
{2 Feh.1796), ifid 1:334; Jeremiah Smith to Willlam Pluner (29 Jan 1796), ibid 1:831.

#1118, Supreme Court, Fine Minutes' (3-10 Feb.1796), DHSC 1:255-58; Tames Tredell to Hannah Iredell (10
Feh.1796), ibid 1:336; James Irede]l to Hannah Iredel] (6 Mar 1795), fredell Corvespondence 2:441.

2 William Plumer to Jeremish Smith (19 Feb.1796), ibid 1:838.

¥ Thomas B. Adams to William Cranch {15 Aug. 18000, ibfd 1:897; Thomas B, Adams to Abigail Adams (20
Dec.1800), ibid 1:904.

¥4 Fustices 1:57, 70.
5 History of Supreme Cowrt 2:652; Justices 1:57, 69, see OCSC 214,
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views on freedoms of press and speech were at odds with the Sedition Act. He had found the
stafe constitution's press clause to override common law and Blackstone in major ways.
Similarly, his slavery opinion found the Massachusetts Constitution (jts 'free and equal’ provi-
sion) to override American comimon law in determining that slavery was inconsistent with it 4%

Of the six sitting justices in 1798-1799, Cushing's grand jury charges were the most perfunc-

tory and most timid on the Sedition Act, and may not have been given consistently.

Thus, a sizable minority of the Federalist party opposed the Sedition Ac, generally on
grounds of unconstiitionality, including the Federalists’ vice presidential candidate in 1800
and presidential candidate in 1804 and 1808, two Federalist governors and an ex-governor,
and other notable Federalists, Eighteen Federalist members of the House of Representatives
voted against it at one time or another, often leaving the party just before or after. The new
chief justice, John Marshall, indisputably opposed it, albeit {;rn orounds of expediency. Half
the initial justices—Jay, Rutledge, and Wilson--evidently viewed the Sedition Act as nnconsti-
futional. The next successor justice and the last successor justice before Marshall--Johnson
and Moore--evidently shared that view. Fuither, none [;Ilf those remaining justices embraced
the Blackstone-Mansfield definition of freedom .::nf press, as the successor justices did in
1798, but instead continued to hold a more straightforward definition of freedoms of press
and speech, which prohibited abridgment by subsequent punishment (seditious Libel) as well
as by prior restraint (licensing). All oppesition to the Sedition Act by Federalists generally
and Federalist remaining justices is heretofore unrecognized, except for Marshall and single
cases in isolated references. Similarly, a significant minority of the states found t]m Act un-
constitutional, and not just Virginia and Kentucky, but Georgia, Temnessee, and the North
Carolina lower chamber (as discussed at the end of the preceding chapter). That foo 18 unvec-

opnized except single states in isolated references.

458 dictment v. Jenniton, Cushing Notes 55 (Mass.5 Judicial C1.1763); William Cushing Judicial Notebook 95-
98 (1783), Cushing Papers {microfilm P-406},
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Is it conceivable that nearly half the early justices viewed the Sedition Act as unconstitu-
tional? The best answer is that a significant minority of their party did, and the next chief
justice did. The remaining justices certainly left no trace of public or private suppoit for the
Sedition Act, in marked contrast to five of the sitting justices who went out of their way to
provoke grand juries to charge vielators of the Sedition Act and to defend the constitutional-
ity of that Act. Further, five remaining justices left no trace of embracing the Blackstone-
Mansfield definition of freedom of press, again in marked contrast to five sitting justices who
expressly adopted that definition in 1798-1800--though not in the preceding vears. Those
remaining justices were all moderate or Adams Federalists (except perhaps Blair), like the
other Federalists who rejected the Sedition Act (which was sponsored by the High Federal-
ists). They left a trail of d&pa.rtl_lre..s from other extreme views of the Federalist party, and of
close relations with others who more visibly challenged the Sedition Act or of other beliefs
inconsistent with the Act,

The opposition of many Federalists to the Sedition Act is part of a more complex picture

of the Federalists and the Republicans, as the final chapter discusses.
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CHAPTER 8

THE FEDERALIST JUSTICES, THE REPUBLICAN
CRITICS, AND HISTORICAL MISCONCEPTIONS
ABOUT FREEDOM

The generally accepted view of First Amendment history® is that the Blackstonian viewpoint
incorporated info the Sedition Act was the only, or at least the dominant, concept of freedom
of press and speech in 1789-1791 2 and that the opposing stance articulated in the Virginia
and Kentucky Resolutions was virtually nonexistent before 1798. The accepied view is also
that the earliest twelve justices of the Supreme Court had nothing to say, or nothing 1o say
worth mentioning, about freedoms of press and speech before the Sedition Act.? Further, the
generally accepted view is that the earliest twelve justices all supported the constitutionality
of the Sedifion Act of 1798, blindly accepting the Blackstone definitior,* and that the Feder-
alist party unanimously supported the Act as well (with one holdout),” and that all states did
too except Virginia and Kentucky.® More broadly, the Federalists are collectively treated as
the consistent opponents of liberty, and the Republicans as its consistent protectors.

This thesis reconsiders each of those points. For each, it both fills in a gap in historical
scholarship and challenges existing studies.
A The Growing Rejection of the Blackstone-Mansficld Definition of Freedom of Press,

and the Growing Attack on Seditious Libel

Blackstone's 1769 definition of fieedom of press, as merely laying no previous restraints

upon publications, and not...freedom from censure for criminal matfer when published'

'E.g, pl01 and n315.

* E.gz, p101 and 5316, p100 and n314, ppl07-08 and nu362-65, pl09 and n378, p112 and n3%6, ppl24-23 and
498,

 E.g, p156 and note 1.
* 2. pp334-35 and 6n23-25, p332 and vn%-10, pp259-60 and notes 71-73, p252 and notes 3-4.
*Eg, pl34 gnd an21-22.
8 Eg, p326 and anS18-19.
391




(such as seditious libel prosecutions),” was the definition used by Congress and the states in
approving and ratifying the First Amendment, according to the dominant view expressed by
Leonard Levy® and others® In Levy's own words, no 'crities had questioned [Mansfield's]
narrow definition of a free press,’ and '[n]o other definifion of freedom of the press by anyone
anywhere in America before 1798 existed, so that '[e]vidence does not exist to confradict the
assertion [that] [freedom of press] was used m its prevailing commeon law or Blackstonian
SEnse to mean a guarantee against previous restraints and a subjection to subsequent restraints
for licentious or seditious abuse.™

To the contrary, belief had been growing that criminalizing and prosecuting press and
speech critical of government or officials violated freedom of press or speech, and had be-
come the dominant viewpoint in both English and American books, pamphlets, and newspa-
per essays by 1776-1780, when state declarations of rights were adopted, and by 1789-1791,
when the First Amendment was adopted and ratified. Parallel to thaf, crificism mounted of
the Holt-Mansfield [imitations that cansed rules governing seditious libel prosecutions fo con-
flict with those governing other ¢riminal prosecutions and other jury trials. This is the first
major area in which the thesis adds to and challenges existing legal histories. (Chapters 2-3.)

That growing opposition to the English common law of narrow press freedom and broad
seditions libel was embraced by revolutionists as they adopted freedom of press provisions in
new state constitutions, and by Congress and the states as they adopted and ratified freedoms of
press and speech in the Bill of Rights. They did so by ¢hoosing unqualified language fo protect
those freedoms, and mere broadly, by choosing to override English common law in all First
Amendment clauses and in most remaining Bill of Rights provisions. They did not respond by

adopting restrictive language specifying that those freedoms meant only the cominon law defi-

? Blackstones Commentaries 4:151-52 (emphasis in original).

¥ Levy's thesis is summarized, as to Enpland, America, and the revolutignary and constitutional periods, &t the
beginning and end of Chapter 3.B, 3.C, and 3.D.

Y Eg, p101 and n316, pé4 and n20.
1 Fevy 158: Levy-Libere 27, 191,
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nition as no prior restraint, or specifying that provisions that confrary state constitutions and
laws abrogated English comimon law did not affect seditious libel. The growing opposition to
the Blackstone-Mansfield definition was reflected in the fact that mine of the eleven new states
adopting constititions saw a need fo include fieedom of press protections, and chose in every
instance to use the broadest language and to omit any restriction. The historical context for the
new states' prcwisiohs for freedom of press was the revolutionists' essays and speeches being
branded as seditious libel. The histarical context for the First Amendment's protections for
freedoms of press and speech was, besides the uniformly broad state provisions, the demands in
the decisive state ratifications of the Coenstitution for express protection of freedom of press,
using langmage from the expansive state provisions. As the First Amendment was introduced,
Madison announced that it would leave government 'disarmed of powers which trench upon
those particular rights.’ and when the Senate considered the Amendment, it rejected a proposal
limiting 'freedom of speech, or of the press,' to 'as ample a manner as hath at any time been se-
cured by the common law." In this context the early justices pondered the First Amendment,
B  The Early Justices' Commitment to Broad Freedoms of Press and Speech, and

Rejection of the Narrow Blackstone-Mansfield Definition

The earliest twelve justices are usually portrayed as all having nothing to contribute on
freedoms of press and speech, being averse or uncommitted to those freedoms, and assuming
the Blackstone-Mansfield definitiorn

Instead, nearly all exhibited commitment to those freedoms before the crisis of 1798, and
even more significantly, not one embraced the Blackstone-Mansfield definition of freedom of
press as they discussed freedoms of press and speech before 1798, If the Blackstone-Mansfield
definition had been accepted by all continually before that year, as Levy claims, it would have
been endorsed in prior statements of all the justices, rather than being entirely absent, and

would not have been repudiated by Wilson or mosily rgjected by Cushing. Instead, that defini-

U E g, ppd2-47, ppl25-55.
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tion was only endorsed for the first time in 1798, as most sitting justices changed positions in
order to jostify the Sedition Act, and similarly a federal common law of crimes was only en-
dorsed for the first time in 1797 or 1798 for the same reason. Thus, in America, it was not the
Blackstone-Mansfield definition that was dominant before 1798 but the broader definition of
freedom of press, and it was not the broader definition that justices shifted to and retrieved from
minority status in 1798 but the Blackstone definition. This is the second major area in which
the thesis adds to and challenges existing legal histories, (Chapters 4-5.)

Yet the ahsence before 1798 of the Blacksione-Mansfield definition should not be surpris-
ing, given the recency of Blackstone's published language about freedom of press (1769}, the
greater recency of Mansfield's judicial adoption of it, the still more recent First Amendment
with broad language and 1o restrictions, and the srowing challenge to the narrow view and to
seditious libel prosecutions on both sides of the Atlantic in the 1770s and 1780s,

C Federalists' and Early Justices' Division Over the Sedition Act and the First

Amendment '

The conventional view is that all the pre-Marshall justices joined in unanimous Federal-
ist suppott of the Sedition Act {excepting only Marshall, only for expedience). The reasoning
is that all early justices were Federalists, and all Federalists supported the Act. If is frue that
most of the sitting justices supported the constitutionality of the Sedition Act. Yet even for
them, the seasoming about the constinmicnality of the Act by the three who presided over
prosecutions, and by the fourth who wrote a letter supporting the Act, has only been cursorily
described. The similar opinions of the other two sitting justices, and the views of the six re-
maining justices, have been virtually ignored, along with the senescent condition of Cushing,

Instead, the early justices divided over the Sedition Act, with nearly half of the early jus-
tices apparently opposing it-most of the six remaining justices. Similarly, the Federalist .
party as a whole divided over the Sedition Act, with an unrecognized but significant minority

opposing its constitutionality, some as a reason for leaving the Federalist party. This is the
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third major area in which this thesis adds to and challenges existing legal histories. (Chapter 7.)

Why did inifial justices and successor justices tend toward different positions in First
Amendment commitment and on the Sedition Act?

The most striking difference between most initial justices and most successors, the stature
of the foriner as ‘first characiers' r:ml:i«:tnall‘jr,12 was accompanied by more independence of
thought {prime examples were Wilson and Jay). While all first characters did not depart from
Federalist orthodoxy (examples were Adums and Hamilton), more independent-minded states-
men weie more prone to do so.

Another difference, connected to the first, is that the initial justices (except Iredell) appear
to have had personal involvement with, and to have thought about, freedoms of press and
speech much more than the successors {except Johnson), before the Sedition Act of 1798
forced sitting jusfices to address those freedoms. Their relative thought about those freedoms
can be roughly ganged by the greater number of statemenits and stances located for Chapter 4
compared to Chapter 5, and by the greater willingness of sitting justices to subordinate the First
Amendment to seditious libel as discussed in Chapter 6 compared to Chapter 7. More signifi-
cantly, their greater personal involvement with those freedoms came with the 'first characters’
as major leaders in the Revolution facing a much greater threat of prosecution for seditious libel
or tmasonl,” compared with the successor justices who (except Johnzon) were junior officers ot
officials and who did not face such threais. Thos, when Lord Hillshorough warned colenial
governors and legislatures against 'any letter or paper that may have the smallest tendency to
sedition,’ Rufledge sat in the South Carolina legislature as the warning was read,"* and other

"first characters' knew Hillsherough meant their advocacy of colonial rights.”” Jay, Rutledge,

g g, piss.

* £ g, Tamnes Wilson, "An Address to the Inhabitents of the Colonics’ (1776), Wilton Works 1:46, 51, Chapter
1.,

Y forrnals of drsembiv-S.C (17 Nov 1768}, quoted in Rufledze 47, Frivy Councll-Colanial 5:261, 262, 417, as
well as from the couneil pregident, Lefekls Considerations B2,

B E g, 'At the Court at St. Tames' Bostor Evening Post (Boston 25 Apr.1774) 4; "By His Bxcellency Josiah Mar-
tin' Pennsylraria Ledeer (Philadelphia 4 Nov, 1775) 1,
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and Johnson, serving as their states’ first governors, had wiestled with reconciling stable gov-
ernment and expressive freedoms, and Wilson uniquely reasoned about those tensions in con-
stitutional theory. No such dangers attended the later public service of the successor justices.

A further striking difference between most initial justices and most successors was their
divergent positions on seven concepts that potentially limited dissent. Hence, they generally
divided on the legitimacy of parfies, and of opposing the administration; on the individual right
to evaluate laws as illegal and void, and to disobey illegal laws; and in 1798 on the existence of
a federal common law of crimes, as well as on the Blackstone definitior. (Chapter 2.C )

Speaking publicly on the unconstitutionality of the Sedition Act appears fo have been
much more difficult than perceiving it. That doubtless rcéulbcd from the Sedition Act prosecu-
tion of Peck, and the threatened prosecution of Garrard, for publicly questioning the constitu-
tionality of the Act; and the criticism of Marshall for opposing the Act as imexpedient, and the
earlier excoriation of Rutledge for challenging the Jay Treaty. The public silence of the re-
maining justices is less difficult to understand in the context of the similar silence of the Su-
preme Court on later gbridgments for the next nmdred fifty years.!® Further, it was not just

Federalists who failed to make public condemnation of such violations of liberty.

D Republican Wards and Deeds on Seditious Libel and the First Amendment
Misconceptions are not unique to the Federalists. They also abound about Republicans, as the
party of Jefferson and Madison is treated as the consistent party of [iberty while ﬁe Federalists
are castigated as the upnammons party opposing libeity.

Jefferson, though courageous in writing the Kentucky Resolutions and coordinating much
Sedition Act opposition, did not live up to the common historical ¢laim that 'no [seditious libel]

charges would be brought, for his administration would not be stained by any such perseci-

16 £ i, David M Rabbar, *The First Amendment in Its Forgotien Years™ (1981) 90 Yale Law Jovmal 514, 531-
33, 53940, 550-51, 532-86.

396




tions'? His administration's federal attorney in Cenmecticnt indicted three newspaper editors,
an essayist, and two ministers for seditious libe! in 1807 (all Federalists)."® Nor is Warren's
statement true that Jefferson, whe had not known of their existence, ordered their dismissal as
soon as he leamned of them."™ Jefferson's order was quite delayed after learning of the cases (it
only followed learing that embarrassing facts would come ouf at trial},*" and did not include
the case of two editors {(Hudson and Goodwin, which proceeded until the Supreme Court ruled
against federal common law).2' However, those that claim Jefferson was not Jeffersonian on
state legislation and prosecution for seditious libel” fail to read his affirmations of state power
carefully; most are restricted to 'punishing slander,> much like his limited proposals for Vir-
ginia laws,

Nor did various other Republicans live up to their pre-1801 opposition to seditious libel
prosecution, as they instead prosecuted various Federalists® The best known prosecution
was of Harry Croswell, editor of The Wasp, for seditious libel in maligning Jetferson, a case
brought by Jay's succeszor in New York's govemorship.™ There, the Federalist-Jeffersonian
invarsi:;_-n became complete as Alexander Hamilton entered the case to appeal the editor’s se-

ditious libel convietion, arguing that 'liberty of the press' mesnt freedom to 'publish with Im-

U Oppesition 486; accord Leonard W Levy, Jefferson and Civil Liberttes: The Darker Side (BP-HUP, Cam-
bridee 1363, repr 1989) 42-0%, 158-76.

18 r vy 344-46; Repressive Jurisprudence 148-86.

' Warren 1.436; History of Supreme Court 2:355.

M Fevy 344-45; Jay 1014,

2 fay 1014; United States v. Hudson & Goodwin, 11 U8, (7 Cranch) 32 (1812).
M B g, Origins 507, Repressive Jurisprudence 63, Levy 343,

B Thomas Jefferson to Abigail Adams (17 Sept.1804), Adams-Jeferson 278, 279; Thomas Jefferson to Levi
Lincoln (24 Mar.1802), Jefferson Writings 5:139; Thomas Jefferson to Thomas Seymour (11 Feb.1807),
ibid 28, 30; Thomas Jefferson to John Norvell (14 Tune 1807), ibfd 9:71, 74, The apparent eounterexample fs
Thomas Jefferson to Thomas MeKean {19 Feb 18030, fbid $:216, 215,

® Eg., Lewp 341 (Jossph Dennie-Pa,1803); [No Caption] Raleigh Register (Raleigh 5 Mar.1804) 3 (James
Cheetham-N.Y.1804); History of Supreme Cowurt 2:638 n)10 (William Dickinson-Pa.1806); George A Billias,
Elbridee Gerry (McGraw-Hill, New York 1976} 322-23 (Federalist editors-Mass.); Tvranmy 258-315.

B Tyramay 268-69, 271; Levy 338-39.
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punity' true information reflecting on government, magistracy, or individuals.*

Further, it was principally Republican state legislatures that, throughout the first half of
the nineteenth century, adopted provisions that seditious libel prosecutions must afford a de-
fense of truth and jury determination of all issues {the Zenger modifications). Perhaps acei-
dentally, they reaffirmed and perpetuated the crime of seditious libel, while trying to protect
defendants, and doubtless trying to assist incumbent officials. The common law of seditiﬁus

libel proved very difficult to shake off.

What of the constitutionality of the Sedition Act? In the author's view, the First Amend-
ment's broadly worded protection of speech and press unavoidably and manifestly conflicted
‘with prohibiting *writing, prinfing, utteting or publishing[.] any false, scandalous and malicious
writing or writings against the government. . . Congress. . . or. .. President.” Recognizing the
confliet did not require fwo centuries of hindsight; it was perceived by a substantial minority of
the Federalist party as well as by the great majority of the Republican party in 1798-1800.

Seditious libel proved in Sedition Act frials to be a plastic concept, easily manipulated by
government o include virfually any diséf:nt. The reason was that its elements, a negative Te-
flection’ om guverﬁment or officials that might 'alienate’ the affections of the people, and a
“endency' to breach the peace, could reach anmy expression. By its indeterminacy and ifs
threat to an opposition, seditions libel was inconsistent with rule of law and constitutionalism,
as well as with the First Amendment. Seditious libel and the Sedition Act were not struck
down under the First Amendment during 1798-1800, or during the next century and a half
However, the decision on their constitutionalify had already been made by the First Amend-

ment's use of unrestricted language protecting freedoms of press and speech.

% people v. Croswell, 3 Tohns. Cas. 337, 393-94 (N.Y . 1804); sce Julins Goebel and others (eds), Law Practice
of Alexander Hanrifton (ColUP, New York 1964-31} 1:808, 805.
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