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Judicial review of risk regulation rule making in the United States has been a
highly controversial area of administrative law. How a court should substantively review
expert decision makers acting under scientific uncertainty is by no means clear. While
there has been much criticism, few answers have been forthcoming, and the present
approach taken by the courts has led to ossification of the rule making process.

While risk regulation may seem the product of late twentieth century America,
courts in carrying out judicial review have been tackling the problems created by
expertise and scientific uncertainty since at least the turn of the century. The courts’
approach in applying such scope of review standards as the substantial evidence and
arbitrary and capricious tests has been largely determined by their understanding of what
is an expert administrative agency. Two models of administrative expertise can be
identified — the deliberative and the rationalist. The rationalist expert agency is defined as
an analytical fact finder which does not stray outside precise legislative boundaries. In
contrast the deliberative expert agency is a complex problem solver in the public interest.
It engages in deliberation informed by analysis to solve problems identified by Congress.
Through an examination of the impact of these models on scope of review doctrine an
appreciation can be gained of why judicial review is presently carried out the way it is
and how it can be reformed.

In the early half of this century, scope of review doctrine was underpinned by the
deliberative model. With the creation of the risk regulatory agencies in the early 1970s
there was much confusion over both the role of these new agencies and how the courts
should review their decisions. Due to a number of circumstances, both internal and
external to risk regulation, judicial review was by 1980 underpinned by the rationalist
paradigm. Influential factors included: growing distrust of public administration, hard
look review, debates about administrative procedure, and legislative ambiguity.

It is argued that the rationalist model is at odds with the task of risk regulators and
what is expected of them. It is the rationalist paradigm rather than judicial review per se
which has led to the problems of ossification. The deliberative paradigm can and should
be the basis for effective judicial review and this is illustrated with a mock judgement.
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Chapter One
The Problem Stated

In January 1997 the United States Occupational Safety and Health
Administration (OSHA) published its final rule in relation to the commonly used
paint stripper, methylene chloride (MC).! The rule was passed in accordance with
§655(b)(5) of the Occupational Safety and Health Act 1970 (OSH Act).? It set the
long term permissible exposure limit (PEL) at 25 parts per million (ppm) over an
eight hour time weighted average exposure. It was to apply to all workplaces. This
was even though, like many other chemical substances, the collective knowledge
about the health risks arising from long term exposure to MC is not conclusive.
While scientific evidence suggests that it may be a carcinogen there is no absolute
proof that this is the case. Moreover, there is little agreement among scientists over
what is a safe level of exposure to MC. There is nothing unique in this rule. It is
one of many standards which OSHA, the Environmental Protection Agency (EPA)
and other administrative agencies pass each year to protect the environment and
human health from the side effects of industrial processes. They do so under a wide
array of legislation which allows them to take action even though there may not be

full proof of harm. This form of regulation has become known as risk regulation.

The rulemaking process in relation to MC has taken over a decade. During

that time, OSHA had developed a 48,000 page record which includes highly

' 62 Fed. Reg. 1494 (January 10, 1997).
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technical and often conflicting evidence over what may be the possible health
effects of exposure to methylene chloride. The final rule and a statement of its basis
and purpose is over 100 pages of the Federal Register. There is also nothing
remarkable in the time and the amount of resources that the setting of this rule had

taken.

Nearly every standard that OSHA has set has been judicially reviewed. The
MC standard is no different and at present is the subject of litigation. There are
over thirty cases in which the courts have defined what is a legally ‘reasonable’
decision under the OSH Act. Moreover, there are many hundreds of cases in
relation to risk regulation more generally. 3 1t is these decisions which OSHA uses
as a guide to how they should carry out their legislative mandate* and it is well
recognised that judicial review is one of the major influences on the substantive
exercise of a risk regulator’s discretion.” Past court decisions have held many
things but generally speaking they can be summarised simply. Judicial review has
required that OSHA only pass standards where there is a body of reputable
scientific thought which shows there is a significant risk of harm and that the
proposed standard will lower that risk.® Moreover, OSHA must also have evidence

that the rule will not affect the long term profitability of an industry’ and that the

2 29 USCA §651 et seq.
> For the case load for risk regulation generally see Wald (1994) at 632-4.
* Ibid. at 1496.

> NRC (1994) at 33-7. Also see McGarity (1992) and Carnegie Commission (1993) at 56-
7; Presidential/Congressional Commission on Risk Assessment and Risk Management
(1997) and Committee on Government Operations (1998).

§ Industrial Union Dept, AFL-CIO v. American Petroleum Institute 448 US 607 (1980).
" American Iron and Steel Institute v. OSHA 939 F.2d 975 (D.C. Cir. 1991).
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protective measures are the most cost effective alternative.® When one considers
that OSHA is acting under scientific uncertainty and also attempting to predict

future behaviour these are weighty analytical burdens indeed.

Many are critical of these judicial decisions, arguing that they have resulted
in ossification or ‘paralysis by analysis’ of the rulemaking process.9 Judicial review
it is claimed, has resulted in inefficiency and rulemaking is overburdened by the
analytical requirements imposed by the courts. Rulemaking is now highly resource
intensive, takes longer, and excludes the non-expert public but does little to ensure
‘better’ regulation.'” Administrative agencies are preoccupied with ensuring that
the rule can withstand litigation and will often pass less stringent regulations than
they otherwise would or decline to regulate because they do not have the
knowledge that the courts require.'’ The courts’ information requirements are not
only often unrealistic but also hamper the precautionary aims of risk regulation. A
focus on scientific analysis in cases of scientific uncertainty invariably reveals
large quantities of conflicting evidence where any theory or study can be criticised.
Likewise, such a focus may ignore larger policy debates. This is despite the fact
that socio-political forces are often the catalyst for regulation in the first place. It
would seem that judicial review does little to contribute towards accountable and

legitimate public administration.

While most would agree that this is not a desirable state of affairs there are

8 International Union, UAW v. OSHA 37 F.3d 665 (D.C. Cir. 1994).

? Mashaw & Harfst (1990); Seidenfeld (1997); Pierce (1995) and McGarity (1992).
' Pierce (1997a)

"' Consumer Federation of America v. CPSC 883 F.2d 1073 (D.C. Cir. 1989).



Chapter One - The Problem Stated 4

no obvious solutions to how this problem can be solved.'? This is because in
essence, it is a deep set conundrum. It can be stated simply - how can and should a
generalist court judicially review an expert administrative decision which is made
on the ‘frontiers of scientific knowledge’? This thesis is concerned directly with

this question.

In this short chapter, the key issues in understanding and solving such a
problem are discussed. This chapter is not a summary of the thesis but rather is an
introduction to some of its core themes. The problem before the courts is not a
discrete one limited to a distinct area of administrative law. Rather it ties into larger
questions about the role of the courts in carrying out judicial review and more
importantly, the role of expert public administration in the administrative state. To

find a solution to the problem these issues must be explored in greater detail.

1. The Conundrum of Risk, Expertise and Judicial
Review

In the last five years, risk regulation has been at the centre of a heated
debate over what should be the nature and role of the administrative state.
Congress, judges,'* and many influential commentators'> have all engaged in a

complex dialogue about how agencies such as the EPA and OSHA should carry out

their task.

2 Compare Seidenfeld (1997); Edley (1990); Breyer (1993) at 57-9; and Committee on
Government Operations (1998).

1 Committee on Government Operations (1998) and Applegate (1995). See Chapters
Three and Five.

" Breyer (1993); Wald (1994); Leventhal (1974); and Bazelon (1977).
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The confusion and controversy over the role of such agencies is not
surprising. Risk regulation was a core part of the ‘Rights Revolution’ in the early
1970s. This was an era in which public administration was both distrusted but also
relied upon to manage large social programs. In a few short years, Congress passed
more legislation than they had during the New Deal and the Federal government
grew at an exponential rate. New agencies such the EPA, OSHA, National
Highways and Transport Safety Administration (NHTSA), Consumer Product
Safety Commission (CPSC), and the Nuclear Regulatory Commission (NRC) were
given a wide set of tasks in which they were required not only to carry out
' scientific research, set standards and engage in community consultation but to do
so in circumstances of scientific uncertainty. Congress was well aware of the
problems of waiting for definitive scientific evidence about many of these risks and

still required action to be taken.'¢

In passing legislation, Congress also stressed the importance of these new
agencies being held to account and, in particular created specific provisions for
judicial review which tended to be more stringent than those set out in the
Administrative Procedure Act (APA). The courts and agencies were thus brought
into an uneasy partnership in which generalist courts could wield great influence
over the substance of expert agency discretion.'” When Judge Leventhal of the

D.C. Circuit of the Federal Court of Appeals, pondered the following question:

" Sunstein (1997); NRC (1996) and Ackerman & Stewart (1985).
'® Scordo (1994).

" McGowan (1977) and Leventhal (1974).
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What does and should a reviewing court do when it considers a challenge
to technical administrative decision making?'®

he was not simply being rhetorical. From the courts’ perspective there seemed to be

no obvious answer, particularly in cases of scientific uncertainty.

The problems of judicial review in this area may seem unique to late
twentieth century America."” Risk regulation was relatively unknown until the
1960s. Until that time there had not been the political will or scientific knowledge
to protect the public from these risks on such a massive scale.?’ The agencies which
were entrusted with the task also differ in structure, substance and decision making
processes from their New Deal counterparts.”’ The standards for judicial review
had been specially legislated by Congress. Likewise, ossification or paralysis of
rulemaking has been recognised, in the main, as problems with respect to ‘rules
predicated on assumptions concerning complicated factual and scientific

relationships’.**

Yet on closer analysis, the conundrum identified here has long pervaded
administrative law. The legislative standards were amalgams of well known scope
of review tests. Moreover, while OSHA and the EPA were to some extent
‘experimental’ agencies, neither expertise nor scientific uncertainty were new to
administrative law. The problems of expertise, scientific uncertainty and the

adjustment of scope of review standards have existed since at least the early days

'® Ethyl Corp v. EPA 541 F.2d 1, 68 (D.C. Cir. 1976).
¥ As argued by McGarity (1979) at 750.
* Yellin (1983).

*! Ibid. Also see Ackerman & Hassler (1981).
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of the Interstate Commerce Commission.”® Risk regulation may be a relatively new
development but judicial review of expert administrative action is well entrenched

and has evolved over a long period.

Thus, for example, the problems of judicially reviewing these types of
issues were recognised in the 1941 Final Report on Administrative Procedure. It is

useful to quote from that report.

In considering now whether judicial review of a detailed kind is desirable,
attention should be paid to the nature and complexity of the questions of
fact involved. To take a comparatively simple example, suppose the
problem to be that of prescribing regulations for a particular type of
poisonous spray residue to be permitted upon raw apples shipped in
interstate commerce. The following questions would seem to have a
bearing upon the final result: (a) the quantity of the particular poison,
consumed within, say, a year, that will have a definitely harmful effect
upon ordinary individuals; () the proportion of individuals that would be
similarly affected by smaller quantities, and what quantities; (c¢) the
quantity of unpeeled apples, and hence of poison upon apples consumed
by individuals in, say, a year; (d) the quantity of the same poison
consumed by individuals upon other products in the same time; (e) the
physical practicability and; (f) the cost of reducing the amount of spray
residue to various quantities and of eliminating it entirely before the apples
are shipped; (g) the probable distribution between growers and consumers
of the added cost incident in the removal of spray residue, in light of (h)
the effect of higher prices upon consumption and (i) the countereffect of
knowledge by consumers that apples carry poison.**

That report concluded that in such cases the courts should not impose any heavy
procedural or analytical demands on a decision maker.”> This is in sharp contrast

with the present approach to judicial review.”® Moreover, the same report

» Pierce (1995) at 62. Ossification has also started to occur in other areas but this has also
been due to the rationalist paradigm.

% Interstate Commerce Commission Act 1887.
H Attorney General's Committee (1941) at 118.
% Ibid. at 120.

* Motor Vehicles Manufacturers Association v, State Farm Mutual Automobile Insurance
Company 463 US 29 (1983).
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recognised the problems of ossification in cases such as these.”’

2. The Nature of Judicial Review

If expertise and scientific uncertainty are not new to administrative law then
a longer term perspective is required of how the courts have approached the
problem. Such an analysis reveals that doctrine has evolved over time and has not
remained static. Through this broader contextual analysis one can appreciate that
the role of the judicially reviewing court in risk regulation is concerned with a

number of core principles.

The right of courts to judicially review administrative action has long been
recognised and accepted. Conventionally, the task of the courts is to ensure that
administration has stayed within the power granted to it by Congress. Due to the
wide breadth of power granted to most administrative agencies such a statement is
not very helpful and a number of other doctrines have been developed. Cases in
which courts will intervene include: cases where the body has misconstrued the
law; where there was no ‘substantial evidence’ on which to base the decision; the
decision was ‘arbitrary and capricious’; or where the proper procedures have not
been complied with. This series of grounds are codified in §706 of the

Administrative Procedure Act 1946.

The concern here is with the grounds of substantive review. As Edley states

it is ‘just one big problem’ and to describe it as a law or doctrine presumes a clarity

27 Attorney General's Committee (1941) at 61.
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that does not exist.”® Scope of review includes questions concerning the standard or
intensity of review, what is to be reviewed, and what form the courts’ inquiry
should take.” For simplicity’s sake the label of scope of review doctrine is used
here for the bundle of rules, principles and doctrines which direct the courts in
carrying out substantive review.’® These include the substantial evidence test and
the arbitrary and capricious test.>' These grounds are not only directed at legality in
a strict sense but also doctrines designed to check ‘the extremes of arbitrariness of
incompetence’.32 Thus, during the 1960s the courts came to describe their task as
not only one concerned explicitly with legality but also ‘reasonableness’.>® This
body of doctrine is clearly flexible. The task of the courts, however is not to
remake any agency decision on its merits; to restructure bureaucracy to make it
more efficient; or to impose a certain paradigm of public administration. It is
merely to ensure that public administration has exercised its discretion in

accordance with a minimal definition of reasonableness.

Phrases such as ‘reasonableness’ or those such as ‘institutional

competence’, ‘scope of review’ and ‘deference’ give very little guidance as to how

2 Edley (1990) at 96.

* Some commentators wish to draw a distinction between scope, standard and intensity.
On the whole, however, these terms have been used interchangeably by courts and
academics alike.

* Some such as Mashaw give a broader definition to scope of review so that it includes
agency interpretation of statutes. Mashaw (1997) at 174-5. As noted in Chapter One
interpretation is not of direct relevance here but it will be discussed in Chapter Six.

*! Administrative Procedure Act §706 (2)(A) & (2XE).

32 Attorney General’s Committee (1941) at 78. See also Melnick (1997) at 586; Shapiro
(1996) at 92; and Anthony & Codevilla (1996) at 667.

* Automobile Parts and Accessories v. Boyd 407 F.2d 330, 338 (D.C. Cir. 1968).
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judicial review is precisely carried out.>* This is not only in relation to how
deferentially or how intensively a court should review administrative action but
also what type of inquiries it is legitimate for a court to make in carrying out
judicial review. Thus for example in relation to the MC standard above, should a
court scrutinise the animal studies relied on by OSHA for their methodological
accuracy? How does a court decide that a decision is accurate enough so that it is
supported by ‘substantial evidence’? Should the courts ensure that a ‘meaningful
dialogue’ took place between OSHA and the public concerning all aspects of the

standard? Should that dialogue only be limited to matters of scientific importance?

In asking and answering these questions the courts must make some
assumptions about public administration. The questions in relation to meaningful
dialogue are only relevant if a court thinks it is important for an agency to consult
with the public. What is ‘substantial evidence’ or what is ‘arbitrary and capricious’
will depend upon a judicial assessment of what is expert administration and what
role it plays within government. Those assumptions will not only be based on what

is the role and nature of expert public administration but also what it is perceived to

be.

An important starting point for understanding what is the role and nature of
an expert administrative agency is the legislative mandate. The reality is however,
that enabling legislation tends to be vague and open ended.*® Thus for example

OSHA must regulate so as to ensure ‘safe or healthful employment and places of

3 E.dley (1990) at 97. The problem with ‘reasonableness’ is that as Edley notes ‘though
straightforward, it imposes no consistent discipline on anyone’.
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employme:nt’.3 ® While interpretation will have a role to play, in cases of such broad
delegation, the essential problem is how should generalist courts judicially review
the substantive exercise of discretion of a specialist body when the factual basis for
regulation is highly deficient?®’” This can be broken down into two subquestions.
How should courts judicially review the actions of expert administration and how
should a court review the evidentiary basis of a decision? The answer to the latter
question will be largely determined by how important such a factual basis is held to
be. This will in turn depend on what is presumed to be the role and nature of expert
administration. Thus the answer to the second question will thus depend largely on
the answer to the first. Likewise, in cases where the evidentiary basis is explicitly
defined (such as by legislation) this will influence what the role of expert
administration is perceived to be and thus how the court carries out its task. While
subsumed in the first question, the second question is still important to identify.
The answer to it is what most administrators and lawyers are ultimately interested

n.

3. Defining Expertise

Inquiries must then focus around judicial assumptions about the role and
nature of expert public administration. As already suggested, these are not
necessarily fixed. While it has become commonly accepted that some form of

expert public administration is a necessity in an advanced technological society

* Sunstein (1990) and Farina (1989).
329 USC §652(8).
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there has been no uniform approach to how the courts define what it is. Nor has this
been helped by the vast array of institutional structures and legislative mandates
which are the backbone of expert public institutions.”® As Judge Leventhal noted in

Greater Boston Television Corp. v. FCC the expertise of an administrator can be:

sometimes technical in a scientific sense, sometimes more a matter of
specialisation in kinds of regulatory programs.”

The reasons why an administrative agency may be classified as ‘expert’ are many.
Expertise is also a ‘relative term’. It implies that the expert is in possession of some
skill or some knowledge that others do not have. Within government. it is a term
which means that an administrative agency is an expert relative to the Congress,
the courts and to other parts of the Executive. The nature of expertise will also very
much depend upon the type of problems which such administrative agencies need
to solve. The type of expertise needed in the regulation of pesticides requires
biologists, toxicologists, medical professionals and economists. Communications
regulation in contrast, requires social scientists such as sociologists and

economists.

What is required is a very broad definition of expertise. The following

definition serves as a useful starting point. An expert administrative agency is an

*" This is not to say that questions of interpretation will not impact on this issue. See
Chapter Five.

38 T : . .
The phrases ‘administrative agencies’ and ‘public administration’ are used

interchangeably. This is because while a clear distinction can be made between
independent administrative agencies and centralised public administration in the first half
of this century, that distinction has generally broken down with complex reorganisation.
Generally speaking, risk regulation agencies are not thought of as central public
administration but they are also clearly not as independent as the New Deal agencies were.

See Chapter Three and Presidential Advisory Council on Executive Organisation (1971)
and Hoover Commission (1949).
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agency which can lay claim to either specific skills, experience or knowledge which

; 4
neither Congress nor the courts possess. 0

‘Specific skills, experience or knowledge’ can refer to many things. It may
be that expert administrators are experts because of their formal education,
vocational training, or they have trained in a specific methodology. These type of
experts are very much fact finders. Expertise however can be interpreted far more
broadly to mean that an agency has had long experience working ‘at the coalface’
or dealing with a certain ‘group of phenomena’.*' In doing so such experts may
consult with the public and attempt to manage complex and polycentric social

problems. The legitimacy of such experts cannot be limited simply to their

methodology

4. The Role of Expert Agencies in the Administrative
State

Yet our inquiry cannot stop there. We may argue that OSHA 1is a fact finder
but that does not explicitly tell us what type of facts OSHA can or should collect
and what are the exact boundaries of its power. The role that courts think that any
particular expert administrative agency plays within a democracy must also be
addressed. It is also a difficult question because the responsibilities of expert
bureaucracies has always been a highly contentious issue within American politics.

Discussion has often suffered from too much rhetoric concerning the evils of expert

* 444 F.2d 841, 850 (DC Cir. 1970).

“ This is a paraphrasing of a more general definition of expertise given by Giddens (1994)
at 84.
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bureaucracy and too little analysis over what such bureaucracies are actually doing
or are expected to do. In judicial review, the rhetoric and realities must be

somehow reconciled.

The main source of controversy concerning expert administration is its
uneasy relationship with democracy. The growth of mass democracy and
bureaucracy have occurred in tandem. The latter being seen as necessary to co-
ordinate democratic wishes in an era of technological progress.*” The problems
arise when one attempts to give substance to what the task of expert bureaucracy
should be. Bureaucracy seemingly brings science and democracy into direct

conflict.

For some, following a Weberian line of analysis, the task of expert
bureaucracies is simply to carry out specified tasks in a highly efficient and
organised manner.* On this line of analysis, care must be taken to ensure that
expert administration stays within the boundaries of its competence. Expert
bureaucracy, if not controlled, will usurp democratic power.** The instrumental
rationality of such bureaucracies will delegitimise the ‘rough and tumble of
democratic politics’.*’ This view is propounded not only by those writing in the

field of public law but also those writing in public administration, political theory

*' NLRB v. Standard Oil Co. 138 F.2d 885, 887 (2nd Cir. 1943).
“ Weber (1968) at 973-5.

* Wilson (1941) and see the critique by Edley (1990).
*“ From a legal perspective see Frug (1984) and Stewart (1975) at 1678.
* Harvey (1996) at 375. Also see Habermas (1987) at 62-7 and Habermas (1996) at 317.
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and sociology.*

Yet the reality is that we expect far more from expert public administration,
than merely that they are fact finders. This is particularly so in the area of risk
regulation where agencies must not only carry out scientific research but also
engage in public consultation, policy development and pass precautionary
legislation. As the latest NRC report notes the role of the EPA in risk
characterisation (the process before setting standards) is one of leading an
‘analytic/deliberative process’ of finding a ‘shared vision of desired conditions’ for
those throughout a community.*” On this analysis, expert administration is less an
adjunct to democratic government and more an integral part of it. The role of
administration cannot be precisely circumscribed albeit this is not to say

administration must not be held to account.

The two images briefly sketched here, suggest that the type of role that
expert administration may play is a varied one. What is reasonable administrative
action will depend very much on how expertise and its democratic role is defined.

This in turn, we affect how a court carries out judicial review.

5.  The Lines of Analysis

It is clear that the separate questions concerning the role and nature of
expert administration are very much intertwined. The answer to one will determine

the answer to the other. If an expert administrative agency is defined purely as a

* Rourke (1965); Habermas (1987); Porter (1995) and Beck (1992).
Y NRC (1996) at 18.
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fact finder it is likely to be seen as quite distinct from the democratic process. On
the other hand, if an expert administration is assumed to be part of the democratic
process then its expertise is likely to be defined in reference to not only its fact
finding abilities but also to its experience, possession of other skills and its ability
to understand and manage complex social problems. The former can be described
as a rationalist paradigm of expertise and the latter a deliberative paradigm of

con d
expertise. 8

Broadly speaking, the courts’ approach to judicially reviewing rulemaking
under scientific uncertainty in the area of risk regulation has been underpinned by a
rationalist paradigm. As shall be shown such a paradigm is inappropriate and has
led to ossification of the rulemaking process. Rather, judicial review in this area
should be underpinned by a deliberative paradigm. This is because risk regulation
is not a purely analytical exercise in which an agency such as the EPA is merely
weighing up a series of facts. How the deliberative paradigm will impact on

judicial review in this area will be discussed in Chapters Six and Seven.

Thus we can begin to make sense of our conundrum. Answers will not be
found through a solely doctrinal study. Rather a more conceptual analysis of the
role and nature of expertise in public administration needs to be carried out. As
terms such as ‘expertise’ and ‘public administration’ are used in many different
legal contexts it is useful to note what inquiries are not being made. This not only

avoids confusion but also helps in understanding what a court is actually doing in

judicial review.

* See Chapter Two.
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Firstly, the problem is not being treated as if it was solely a scientific
problem in which an assessment needs to be made of whether, for example, animal
studies or epidemiology is the proper basis for regulatory action. Such an
assumption lies behind proposals that a science court should replace a generalist
court engaging in judicial review.*’ To classify it as such a problem is to ignore the
role judicial review plays in ensuring a baseline of administrative accountability.
While a science court may (or may not) address issues of accuracy it cannot ensure

broader concepts of agency reasonableness.

Secondly, the problem is not an evidentiary problem. That i1s we are not
concerned with whether agencies in making decisions should import the rules of
expert evidence or burdens of proof from trial process.”® The problem with this
analysis is that the aims of these rules of evidence and judicial review are not the
same. The rules of expert evidence are concerned with the admissibility of
evidence in a bipolar adversarial context where such evidence will aid one side or
the other. In contrast, the task of the court in judicial review is to ensure that the

decision is a legal and reasonable exercise of administrative power.”!

Nor is the line of analysis here concerned with finding the most appropriate

policy making paradigm for expert administration. The main proponents of this line

* Cavicchi (1993)
* Warren & Marchant (1993); Cranor (1993); and Percival et al (1996).

>! Davis (1942) and Wigmore (1922). This is not to say that procedural rules or traditional

concepts of administrative adjudication will not be relevant in discussing scope of review
doctrine. See Chapter Four.
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of analysis have been Martin Shapiro and Colin Diver.’? At first glance, their
approach may seem similar to the inquiry carried out here. Shapiro and Diver
analyse different models of administration taken from the public administration
literature and discuss them in some detail. Such analysis is perceptive and the
distinction that these two authors draw between incremental and synoptic decision
making is an important one. Synoptic decision making is where an administration
will identify goals, analyse and weigh up priorities and thus pursue the goals which
are the most effective in light of this analysis. Incremental decision making on the
other hand tends to be less goal focused, is carried out by trial and error and is
based on the bounded rationality of the agency.”® The problem with this line of
analysis is that it is not the task of judicially reviewing courts to impose in detail a
particular scheme of administrative management. Rather the concern of the courts

is to ensure that a decision is legitimate within the legislative framework.

This thesis is also not directly concerned with a meta democratic analysis.>

That is in finding a solution to the problem one must explore in detail the theories
of the state which underpin not only judicial review but also public law. Thus for
example, in recent years, civic republicanism has been a popular vehicle for
discussing risk regulation.” This body of analysis has yielded some important
insights but is not well suited to answering questions such as what must OSHA do

to ensure that their MC standard withstands judicial review. As the starting point

2 Shapiro (1968); Shapiro (1988); Diver (1981); Gillette & Krier (1990) and see McGarity
(1991).

> Shapiro (1988) at 29; Diver (1981) at 396,399.
> Williams (1994) and Poisner (1996).
> Sunstein (1997) at Chapter Five and Sunstein (1993a).
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are broad ranging theories of the state, this issue and the judicial case law in
relation to it invariably gets lost in a complicated dialogue about competing

theories.

This is not to say that each of these bodies of scholarship are not relevant.
Far from it and as shall be seen in detail throughout the thesis all of these
disciplines are essential reference points. This is particularly so in relation to the
studies in meta democracy and administration. They are however, only reference
points. To find solutions to the problems of judicial review under scientific
uncertainty we must focus on the task of the judges. That task is a subtle and elastic

one.

6. Conclusion

It has been commented by Cook that studies of expert public administration
tend to be ‘myopic’.>® The focus being on avoiding the perceived dangers of
arbitrariness rather than on exploring the larger questions of what roles do such
institutions play in the administrative state. The same can be said of judicial review
of rulemaking under scientific uncertainty. This is clearly an area which has
suffered from a lack of a conceptual perspective. There is a need to understand
many things: the historical context of judicial review of expert administration; the
wider policy debates concerning risk regulation; and the rich political and
theoretical tapestry against which judicial review of this sort takes place. Only then

can we begin to find workable answers to the problem before us.

* Cook (1996) at 133.



Chapter Two
Expertise and Judicial Review: The
Deliberative and Rationalist Paradigms

Expert discretion is the lifeblood of the administrative process..."

The history of American administrative law has been a history of how
generalist courts have called expert administration to account. From the rise of the
Interstate Commerce Commission in 1887, through the ‘constitutional moment’ of
the New Deal’ and onwards to the 1970s Rights Revolution,’ judges and
administrative law scholars have been grappling with the courts’ role. The
conundrum of judicial review and risk regulation is merely a continuation of this
narrative. The difficulties encountered by the courts in judicially reviewing
Occupational Safety and Health Administration (OSHA) rulemaking are, in
essence, no different from those encountered by the courts in generations before
when they were confronted by administrative action on the part of the Interstate

Commerce Commission (ICC).

From the courts’ perspective, the most perplexing issue has been how they
should review the substantive exercise of expert agency discretion. The different
doctrines and strategies the courts have developed are collectively known as scope
of review. While there has been some legislative tinkering, the standards of review

which apply in risk regulation are those which have slowly evolved over the last

: Burlington Truck Lines Inc. v. US 371 US 156,167 (1962)(The Burlington case).
2 Ackerman (1991).
* Sunstein (1990).



Chapter Two - Paradigms of Expertise 21

century. Despite, or perhaps because of, this long evolutionary period, the law in
relation to scope of review is notoriously slippery, unfathomable and not easily

subject to analysis." Kenneth Culp Davis, after three decades of writing on the

subject, concluded that:

Courts usually substitute judgement on the kind of questions of law that
are within their special competence, but on other questions they limit
themselves to deciding reasonableness; they do not clarify the meaning of
reasonableness but retain full discretion in each case to stretch it in either
direction.’

Such a comment highlights the opacity of standards of review such as the arbitrary
and capricious test. It suggests that nothing positive or illuminating can arise from
an analysis of the problem outlined in Chapter One. Yet the decisions of the courts
are not unprincipled. The driving force, however, is not the internal logic of the law

but rather the paradigms of administration which underlie the courts’ approach.

This chapter is a historical exploration of how judicial assumptions
concerning the role and nature of administrative expertise have influenced scope of
review doctrine up until 1970. It aims to illustrate that there are different ways in
which administrative expertise has been defined and that these divergent
definitions have affected scope of review doctrine. In Part One, two different
models of expertise are isolated — rationalist and deliberative expertise. While
agency expertise has long been recognised as an important factor that judges
consider in carrying out judicial review, there has been very little unpacking of the
concept.6 In Part Two, the impact of these different definitions on scope of review

is discussed. The analysis starts with the creation of the ICC in 1887 and focuses

* Levin (1996) at 665 and Plater & Norine (1991) at 669.
> Davis (1984) at §29.1.
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on the early 20th century, the New Deal, the Administrative Procedure Act and the
1950s and 1960s. In Chapters Four and Five the case law after 1970 will be

explored.

Two key factors are clear from this survey. First, judicial review of expert
decision making is not a new phenomenon and while there has clearly been an
evolution in the administrative state the problems encountered by the courts in risk
regulation are not entirely alien to them. Second, scope of review doctrine is very
elastic and has changed over time as assumptions about the administrative state
have also changed. Judicial review has not so much swung between intense
scrutiny and deference but more the type of demands that courts make of
administrative agencies have changed dramatically over the course of this century.

This becomes clearer in Chapters Four and Five.

1. The Ambiguous Role of Expert Administration

The role that expert public administration should and does play in American
government has always been a highly ambiguous one.” There had been an active
debate on the issue since the Federalist papers.® On the one hand, the emphasis on
the importance of popular sovereignty within the American system has meant that
any potential for institutions to wield unchecked power is viewed as undesirable.’

Appeals to expert authority are often mistrusted and perceived as cloaks for the

® Jaffe (1965) at 579; Butler (1946); and Chevron USA Inc v. NRDC 467 US 837 (1984).
7 See Cook (1996); Rohr (1986); Light (1997); and Skowronek (1982).
® Hamilton, Madison & Jay (1992). Papers 69-75.

? Skowronek (1982) at 6; Wilson (1989) at 335 and Bennett & Bennett (1990) at 2.
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exercise of malign discretion.'® On the other hand, however, there are those who
have argued that public administration should have a substantive and central role to
playina democracy.'! For this group, administration, while staffed by experts must

also be kept ‘articulate with democracy’.'?

The creation of the Interstate Commerce Commission (ICC) in 1887 is
often viewed as the birth of the American administrative state. The ICC was the
first major federal commission which was made independent from centralised
administration and was given a problem to solve. It was quickly followed by the
Federal Trade Commission'*(FTC) and ultimately the New Deal in the 1930s. In
the late 19th century, industrial growth and technological progress brought with
them an urgent need for centralised and expert administration." Society was
becoming so interdependent that common law mechanisms such as contract could
no longer guarantee a fair and open market."” Intellectual movements such as the
Progressive school of thought in the early 20th century,'® appreciated not only that

industrialisation had created a need for specialised administration but that this trend

' Frug (1984); Bernstein (1970) and Mollenhoff (1965) at 5.
"' Frankfurter (1939) at 352 and Freeman (1997).

12 Croly (1915) at 373. Also see Lippmann (1914) at 275; NRC (1996); and Williams &
Matheny (1995).

" Fora history see McGraw (1984).

Y Weber (1968) at 973; Dickinson (1927) at 12; Lippmann (1929) at 269; and Frankfurter
(1927) at 617.

" McGraw (1984). For a judicial discussion of this problem see Munn v. Illinois 94 US
113 (1877); Texas P. Ry Co. v. ICC 162 US 197, 210 (1896)(The Texas case); and
Cincinnati N.O. & T.P. Ry Co. v. ICC 162 US 184, 194 (1896)(The Cincinnati case).

‘6. Sandel (1996) at 205; Lippmann (1914) at 265; and Croly (1909) at 101-3. For a
discussion of the Progressives see Forcey (1960) and Levy (1985).
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was seemingly at odds with Jacksonian models of populist administration.'’

Industrialisation thus created a tension between science and democracy.

That tension is reflected in the fact that the growth of the administrative
state was not accompanied by a uniform theoretical perspective about the role and
nature of expert public administration. Attitudes towards science, government and
administration have not only changed over time but there has often been very little
agreement over these concepts at any point in history.'®> More importantly these
different theoretical perspectives on issues such as science and government tend to
be the basis for divergent theories or ‘paradigms’ about what is and should be the

role of public administration. Paradigms or theories are:

descriptions of how our political world is organized and how it works.
They give us mental images of what to look for in political life and what to
expect from it......the influence of pictures and themes is not just on what
we expect and what we see, but also on what we demand and what we
affirm. Pictures lead not only to predictions but also to principles. Our
vision of what is guides our approach to what ought to be."

Through this blending of the is and the ought, such paradigms will have a powerful
effect on what is defined as ‘reasonable’ administrative action. In turn, this will
impact on how administration is held to account. Such paradigms will be crucial in
determining what is ‘substantial evidence’ or what is ‘arbitrary and capricious’.
Moreover, they will provide some guidance as to how an administrative agency

should collect information or how important the fact/law distinction is.

"7 For a discussion of the Jacksonian period see Cook (1996) at Chapter Three.

'® Frankfurter (1939) at 346; Williams & Matheny (1995); and Bennett & Bennett (1990)
at 205.

" Mashaw (1997) at 1. Also see Kuhn (1970) for a discussion of paradigms in the context
of the scientific progress.
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As already noted in Chapter One, ‘expertise’ refers to a whole range of
bodies of knowledge, skills and experience and as Croly has noted ‘it is a
mischievous idea that the expert is merely the specialist’.?’ An important starting
point in discussing expert administration must be to understand the range of
different definitions of expertise. The two paradigms discussed below lie at the

extremes of the definitions of administrative expertise. These are the deliberative

and rationalist paradigms of expert public administration.

1.1 The Rationalist Paradigm

The starting point for much administrative law discussion concerning
administrative expertise is the rationalist paradigm.’' Under this model, expert
administration is given a specific fact based task by Congress which they are to
carry out in an effective and efficient manner. The rationalist paradigm has its
intellectual roots in Weberian theories of bureaucracy.?? It is a model which is
highly attractive to proponents of liberalism because it advocates limited and
restrained government based on a set of specified rules.> The rationalist paradigm
is the extreme of the administrative manifestation of the rule of law** and has had

and still has a powerful hold on American government.

* Croly (1915) at 375.

' Frug (1984) arguing that the starting point is the formalist model. Stewart (1975)
discussing the transmission belt model.

2 Weber (1968) at 956-1005. For the problems of applying European theories to the US
see Skowronek (1982) at 5-8. Also see Fischer (1990) at 77-84.

23. Lowi (1987) at 22. Also see Pound (1946) for a classic example of the liberal point of
view.

* Porter (1995) at 8.
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Rationalist expertise has three key and interrelated elements — scientific
rationality, clearly defined legislative boundaries and an expectation that an
administrative agency is a ‘servant’ to Congress. The first, and most important of
these is that the nature of rationalist expertise is defined in relation to scientific
bodies of knowledge. Public administration is a means by which scientific
knowledge and management techniques can be mobilised for specific tasks. It is
highly efficient, effective and objective. It is also a means of avoiding political
corruption. If science is the basis of decision making, avarice or bias do not have a

role to play.”

Such an assumption rests on faith in positivistic scientific method as the

primary tool of regulation.”® As Veblen in the 1930s noted:

we see functional competence displacing grotesque and wasteful
incompetence, facts displacing disorder; industrial planning displacing
industrial chaos.”’
This faith in science thus spreads beyond the traditional boundaries of scientific
research and into the realms of social planning. Scientific methodology is not only
a way of finding facts but also a way of deciding how to take action on the part of
society. Success in World War II with operational systems seemed to confirm this
view.?® This notion of science as a means of planning has given rise to a science of

‘managerialism’ which is also part of the rationalist framework.” An example of

this is ‘comprehensive rationality’ which is a process of decision making which is

% Fischer (1990) at 82.

* Lippmann (1915) at 292.

7 As quoted in Fischer (1990) at 85.
% Snow (1961).

» Burnham (1942).
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based on the presumption that the best decisions are those which proceed in a
highly rational manner using all information available. The steps are:
(1) recognition of a problem and its cause;

(2) the identification of goals and the prioritizing of them;

(3) the assembly of all possible alternatives for action and the information
on them;

(4) the assessment of each alternative according to a set of predetermined
standards Eg. equity and efficiency; and

(5) the selection of the alternative which achieves the goals and is most
consistent with the standard for evaluation.®

As a methodology, comprehensive rationality would seem a perfect way for expert
public administration to make a decision. It is consistent with a scientific approach
to issues and ensures that an agency has taken into account all relevant factors in
making its decision. Administration may rely on non-scientific values in decision

making but if they do they must do so only in limited and explicit circumstances.

The second element is that the authority of the rationalist expert
administrator should be clearly defined by legislation. Its legislative commands
should be precise and should be read strictly. This ensures that expert
administration knows its task and can carry it out properly. Moreover, it ensures
that it cannot overreach its authority. The reality, of course, is that precise
identification of an administrative task is neither possible nor does it often occur.

Yet under the rationalist paradigm there will still be attempts to draw such

boundaries.

Moreover, these attempts highlight the third element of the paradigm - the

role of expert bureaucracy is as an adjunct to the democratic process. The authority

* McGarity (1991) at 10.
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of an expert administrator arises from the combination of their legislative mandate
and their scientific knowledge. The task of the rationalist administrator is to apply
their specialist knowledge to the legislation.®' As such, their authority extends no
further. Expert administration has no place in the mainstream democratic process
because it cannot function in a democratic manner but only in a scientifically
rational manner.*” Its independence from central administration is to ensure its
analytical purity. Policy and democratic debate should be the domain of
Congress.33 This is not to say that rationalist administration does not engage in
public participation but that such participation is aimed at improving the
knowledge base of the expert administrator. By consulting with the public, more
information will come to light which the expert can factor into her rational decision
making process. This information may not only be facts but it could also be
information about interest group or individual preferences. The task of the
administrator is merely to process this information not engage in a two way

dialogue.**

From the perspective of ensuring that any decision of an expert agency is a
legitimate one, the rationalist paradigm is seductive. By constraining administrative
power it ensures that democracy is not dominated by instrumental rationality.
Through policing the methodology of decision making as well as keeping

administration within its assigned boundaries as a fact finder, the ‘legitimacy’ of a

1 Woodrow Wilson's understanding of administration was on this basis. See Wilson
(1941). Also see Edley (1990) for the problems with this view.

32 For a discussion of the differences between the two see Habermas (1984).
* Edley (1990) at Chapter One.

* For discussions of pluralism see Stewart (1975) at 1681, 1684, 1759; Craig (1990) at
117; Sunstein (1985) at 83; and Shapiro (1988) at 44-7.
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decision can be easily judged. This was the philosophy behind Judge Leventhal’s
version of ‘hard look’ review which will be discussed in Chapter Four. The
rationalist approach is also attractive to those holding others to account because the
process of assessing the decision is seemingly objective as one is not judging the

substance of the decision but merely the analytical rigor of the result reached.”

This rationalist vision of expertise has been heavily criticised from different
quarters. It has been criticised on the basis that the rationality of expert
bureaucracies is ‘bounded’ and the actions of such agencies will not be
comprehensively planned and based on full information. Rather such institutions
will ‘muddle through’ on incomplete information.’® Gaps in knowledge are not
simply due to laziness on the part of the agency but also because some knowledge
simply does not exist. This critique and the theories of incrementalism associated
with it are still in essence adhering to the rationalist paradigm.®’ They still presume
that the authority of the expert derives from scientific knowledge and that
administration is instrumental to democracy. The insight of these writers is that
perfect analysis is impossible and thus we should make do with bounded

rationality.

Another critique has been that science is merely a cloak for the exercise of

political ideology and that any use of science should be viewed with suspicion.*®

That is, scientific authority is simply another means of political domination

3 Shapiro (1988) at 159 and McGowan (1979) at 687.
* Lindbolm (1959).

*" Shapiro (1968) and Diver (1981).
* Porter (1995) and Habermas (1987) at Chapter Six.
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because few people can challenge scientific authority.39 The extreme solution to
this problem is the rejection of bureaucracy and science for participatory

4
democracy.*’

Alternatives to the rationalist paradigm are however, not merely limited to
either a complete abandonment of bureaucracy or a grudging acceptance of an
inferior model. Rather, there is another paradigm which assigns to expert public

administration a very different role - that of the deliberative expert.

1.2 The Deliberative Paradigm

Alexander Hamilton in the Federalist Papers prescribed a dynamic and
energetic role for centralised public administration. Rather than being a servant to
the political process such administration would play an important part in leading
the democratic public.*’ While not the sole source of the deliberative paradigm,
Hamilton’s proposals signify the fact that the role of public administration (whether
central or independent) has not always been classed as rationalist and there has
been a constant stream of proponents who have argued that expert public

administrators cannot be simply fact finders.*

Deliberative expert administrators are conscientious problem solvers in the

public interest. There is an expectation that the problems they must solve are

* The literature is a very large one. Some of the better examples include Douglas &
Wildasky (1982); Brown (1992); and Tribe (1973).

“Beck (1992).

*! Hamilton, Madison & Jay (1992) at 359-360. The main papers are No. 69-75. Also see
Cook (1996) at Chapter Two and Rohr (1986) at 1- 4.

*# Croly (1915); Lippmann (1914); Frankfurter (1930); Long (1952) and Landis (1938).
Also see Cook's discussion of ‘constitutive’ rationality. Cook (1996) at Chapter Six. For
more recent discussions see Freeman (1997) and NRC (1996).
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complex, and polycentric.* The expertise of administration lies not in the strict
application of specialised knowledge but more in the ability to find a solution to a
problem. The legitimate means of doing this is through deliberation. Moreover,
such agencies should not be isolated from the public but rather leading it. Three
factors of the deliberative paradigm can be identified. First, deliberative experts are
complex problem solvers.* Second, in doing so they rely on many different
disciplines and must deliberate. Third, they have a substantive democratic role to

play. Each of these factors are dealt with in turn.

First, the type of problems which are regulated by public administration are
invariably complex. Complexity arises primarily out of the fact that regulatory
problems are polycentric. That is, there are many different people and issues
involved and invariably one action will have a widespread and often unexpected
impact. Railroad rate making is a classic example of this. As such, these problems
need some centralised co-ordination and cannot be managed ad hoc by private law
mechanisms.*> Moreover, there is often very little information about the impact of

many actions, particularly when one is attempting to predict future behaviour.

Yet this is not the only or the major reason for complexity. Public
administration is required to regulate in the public interest. In an industrial,
pluralistic society, the public interest is a ‘texture of multiple strands’.*® There will

be a variety of viewpoints about what is the appropriate way in which any subject

* For a discussion of polycentricity see Fuller (1978) at 395-7 and Chayes (1975) at 1302.

“ Reich (1966) at 1240; Freeman (1997); Frankfurter (1930) at 81 and 122 and Frankfurter
(1927) at 621.

% See Schroeder (1986) for the consequences for liberalism of this problem.
* FPC v. Hope Natural Gas Co. 320 US 591, 627 (1944) (The Hope Natural Gas case)
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matter should be regulated. Those different viewpoints will not only arise out of
different assessments of what are the facts but also different ‘worldviews’. Any
issue for regulation will invariably be highly politicised and any regulatory action

will have social consequences.

If we understand public law problems as such, it quickly becomes clear why
expertise cannot be rationalist. As Lippmann argued in 1914, positivist scientific
method, ‘all cold and iced’ is not well suited to being applied to the subtlety of
life’.*” If science is to be mobilised on behalf of the public this must be done in a
dynamic and a creative manner which is sensitive to the complexity of social
problems. The source of the authority of the deliberative expert lies in their ability
to solve a problem and not in a particular discipline. This is a subtle but important
distinction. What becomes the focus of attention is not how strictly did an expert
adhere to the methodology of their discipline (although this may be relevant) but
instead how they set their minds to finding a solution to the social dilemma before

them.*®

The next element of the deliberative paradigm relates to how exactly they
should solve problems. Clearly, the exercise of wisdom, intuition and judgement
will have some role to play.* There is also an expectation that the deliberative
expert will engage in trial and error and that regulatory programs must evolve.”

Social and environmental conditions will always change. The complexity of

" Lippmann (1914) at 290-3.
*® Sunstein (1988) at 1543.
¥ Landis (1938); Frankfurter (1930); and Croly (1915)

* Frankfurter (1930) at 49-51; Lippmann (1914) at 325; President’s Committee on
Administrative Management (1937) at 216; Landis (1938) at 112; and Croly (1915) at 359.
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problems is such that the regulatory answers to them are rarely obvious. Moreover,
such problems cannot be solved by the application of one body of knowledge.
Problems require a transdisciplinary approach. Meeth describes transdisciplinary in

the following manner:

Transdisciplinary is the highest level of integrated study and means
beyond the disciplines. Whereas interdisciplinary programs start with the
discipline, transdisciplinary programs start with the issue or problem and
through the processes of problem solving, bring to bear the knowledge of
those disciplines that contribute to a solution or resolution.”*

These factors however, are not the core element of the deliberative paradigm. Put
simply, if public administration is to solve complex problems in the public interest

they must do so by both analysis and deliberation.

Deliberation is a collective process of communication by which issues are
debated so as to arrive at a solution which is not merely the sum of individual
points of view.>* Science may not be able to solve problems but it has an important
role to play in informing deliberative problem solving.®> Deliberation without
analysis cannot resolve real life problems but more importantly deliberation has a
transformative aspect.” In a deliberative process, a range of different factors and
people will be brought together and the result will be a product of the thoughtful
consideration of these different factors. Deliberative processes by their nature are
messy and not easily compartmentalised. Moreover, they should ideally be ongoing

rather than a sporadic. The continuous supervision provided by a expert agency is

>! Meeth (1987).

> This definition is based on Cohen (1989); Benhabib (1994) at 33-4; and NRC (1996) at
73,

> Frankfurter (1930) at 130.

** For the importance of this process see Habermas (1996) at 351; Reich (1985); Seidenfeld
(1992) at 1547; and Sunstein (1988) at 1545.
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clearly a fertile ground for ongoing debate. Those who advocate the deliberative
paradigm are quick to point out the importance of a permanent expert

administration.>>

From the point of view of solving transdisciplinary regulatory problems,
deliberation is a far more promising method than the employment of rationalist
expertise.”® It implicitly recognises the limitations of any particular body of
knowledge and that in solving public regulatory dilemmas a collective process is a
superior one. Deliberation is not necessarily synonymous with public participation
and deliberation may occur among only a select group. This was the case with the
deliberative paradigm in early 20th century America. New Deal legal architects
such as Landis and Frankfurter were clearly not proponents of participatory
democracy’’ but their emphasis on the importance of commissions of inquiry and
consultative explorations of problems was in the deliberative vein.’® Frankfurter
argued that commissions of inquiry were important vehicles for ‘defining issues,
sifting evidence, posing problems and enlightening the public mind’.” Likewise,

the Progressives before them, argued that science needed to be open to the

> Hamilton, Madison & Jay (1992) at 360; Croly (1915) at 356; Frankfurter (1965) at 236;
Long (1952) at 816; NRC (1996) at 18 and Landis (1938) at 26.

* Habermas (1996); Williams (1994); and NRC (1996).

>" Although Frankfurter and Croly clearly saw democracy as important. Frankfurter's The
Public and Its Government was just as much about the need to revive democracy as it was
about the promotion of expertise. See Frankfurter (1930) and Croly (1915).

8 I_,andis- (1938) at 41; Frankfurter (1930) at 162-3. For a contemporary discussion of the
deliberative potential of commissions of inquiry see Jasanoff (1992).

* Frankfurter (1930) at 162-3.
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democratic method.®® Scientific methodology would otherwise ‘distort’ the subject

matter of regulation.®!

Within public law, the main proponents of deliberation have been the civic
republicans® and as Seidenfeld has argued, that body of theory provides a strong
justification for the administrative state and in particular its grants of policymaking
power to expert public administration.”? Deliberation does not only ensure that
problem solving is not dominated by science but also that public administration is
not dominated by one point of view. Administration must be constantly open and
responsive. This is not to say they must always take every view into account but

that they cannot be rigid in their outlook.

The third element of the deliberative paradigm clearly follows on from this.
The role of expert deliberative administration is that it can combine analysis and
deliberation in an arena isolated from mainstream political debate. It lifts problems
out of ‘partisan and factitious political controversy’® and solves them through a
dialogue informed by analysis. As such the deliberative expert is not constrained by
a rigid constitutional structure® in which administration is the mechanical fact

finding servant of Congress. Public administration will often encompass all three

% Croly (1915) at Chapter 18 and Lippmann (1914) at 274. Shapin (1994) and others argue
that deliberation is the way science has progressed.

6l Lippmann (1914) at 292.

1t is important to remember that this body of theorists are writing in response to pluralist
theories and that their perspective is invariably a constitutional one. See Michelman

(1986); Sunstein (1988); Sunstein (1985); Feldman (1993); Michelman (1988) and Reich
(1985).

* Seidenfeld (1992) at 1515.
% Croly (1915) at 361.

® Frankfurter (1930) at 79, 87 and Landis (1938) at 89. For a discussion of the problems
caused when one attempts to do so see Edley (1990).
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arms of government, not only engaging in fact finding but also law making,
adjudication and policy debate.®® Moreover, the rules of evidence or scientific
methodology while relevant are not the basis for authority because they can hamper

the finding of solutions.®’

The deliberative paradigm, clearly envisages a role of democratic

leadership for expert administration.’® Croly argues that the expert administrator is:

more a probation officer than a policeman, he is more a counselor and
instructor than a probation officer. He is the agent not only of a merely
disciplinary policy but one of social enlightenment and upbuilding. He
must seek above all to use the authority of the state and its materials and
scientific resources for the encouragement of voluntary socializing
tendencies and purposes.®”’

The obvious danger of such a role is that the line between ‘agency’ and paternalism
is a fine one. What the importance of leadership stresses is that administration must
be active and it cannot rest its authority on references to its expertise or science.”
Analysis is important but cannot be the sole justification for authority. Likewise

deliberation cannot alone solve a problem. Administration must use its authority to

resolve disputes and in doing so must combine both analysis and deliberation.

An aspect of this democratic role is that ideally, expert administration
should be frusted in.”" Trust is not only important from the perspective of broad

notions of democratic legitimacy but also from the point of view of aiding the

* Long (1952) at 810 and Edley (1990).

 Davis (1942); Wigmore (1922); Verkuil (1974) at 193; and Wright (1974) at 393.
% Croly (1915) at Chapter 18.

® Ibid. at 354.

" Ibid. at 365; Frankfurter (1930) at 151; and Lippmann (1914) at 292.

" This concept of trust may tie in with the issue of 'civic virtue'. There are however
problems with this concept. See Habermas (1996) at 487.
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deliberative process engaged in by the agency.” The deliberative paradigm does
not presuppose that there is trust but rather requires that trust must be fostered if
public administrators are going to do their job.”® The deliberative process, while

requiring trust to work can also promote trust.

Deliberative problem solving unconstrained by methodology or
constitutional structures raises the spectre of unchecked authority. Yet, in actual
fact the deliberative expert does have a number of constraints on the exercise of
discretion. The first, is that the agencies must always exercise their discretion in the
public interest to solve the problems set them by Congress.”* The ‘public interest’
need not be a unified goal and the task of the agency must be to deliberate and take
into account, in a conscientious manner, numerous and incommensurable
worldviews.”” Legislation is thus not ignored but there is no expectation that

legislation will provide a blueprint for the exercise of discretion.

The second constraint on discretion is that deliberative expert
administration must actively solve a problem. If problems are complex, simplistic
solutions are unlikely to suffice and expert administration must show they set about
solving the problem in a conscientious manner. This is best done through

deliberation informed by analysis. As noted above deliberation ensures that

"> Benahabib (1994) at 32. The literature on trust is a very large one. For trust in a

democracy see Misztal (1996) at 26-8. For trust and expert administration see Giddens
(1990)at 29-36.

" This is even clear from a reading of Croly (1915); Frankfurter (1930); and Landis (1938)

" Freeman (1997) at 22. A key example of this is the FCC. See FCC v. RCA
Communications 346 US 86 (1952) (The RCA Communications case) and Mayton (1989)
and Brooks (1986) for a discussion of this standard.

75 . . : C : :
An explicit example of this reasoning is in the ten contradictory standards set out in the
Magnuson Fishery and Conservation Act 1976 16 USCA §1851.
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problem solving is in the public interest. A recent example of the deliberative
paradigm 1is the proposal by the National Research Council that risk
characterisation should be an ‘analytic- deliberative’ process.”® This will be

discussed in more detail in Chapters Three and Six.

As with the rationalist paradigm, the deliberative paradigm has also had its
share of critics. There have been those who have argued that the paradigm paints
too rosy a picture of the promise of deliberative processes and ignores problems of
agency capture and interest group politics.”” The existence or extent of agency
capture is an issue which has been the subject of many studies and revisionist
histories’> and there can be no attempt here to undertake the empirical analysis
required. What is clear, however is that despite the fact that the rationalist paradigm
attaches great value to ‘objectivity’ it has not avoided these problems but has
merely transformed the dialogue into a scientific one, political problems being
hidden under dense technical debates concerning methodology. A paradigm in
which accountability is explicitly judged on the quality of candid deliberation is far
more likely to avoid this problem. The deliberative paradigm requires decision
makers to focus on the solving of problems and part of this must be the explicit
treatment of value conflicts. By doing so, bias and ‘capture’ are more likely to be

exposed and thus negated and managed.

Another criticism has been that a deliberative paradigm is a justification for

elitist democracy and that the concept of civic leadership is a way of ousting the

7 NRC (1996).

" Williams (1994); Bernstein (1970); and Frug (1984) at 1318.
"8 Bernstein (1970).
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public.79 The real problem that these critics have is with expertise. The reality
however, is that a complex industrial nation does need some form of expertise. This
was the realisation of Progressives in the early 20th century.®® The question is how
should such expertise be mobilised in government. The rationalist paradigm by
stating that there are certain questions which are the domain of scientific authority
bolsters that authority. In contrast, in the deliberative paradigm, expertise must be
tempered with some form of deliberation and open decision making. What that

form will be, will depend upon the circumstances and context.

1.3  Accountability

Like all paradigms, the two discussed above are not photographic
descriptions of reality but rather a blend of prescriptions and descriptions. The
purpose of such paradigms is to provide frameworks for solving problems and
finding maps for future action. This is particularly so in the realm of accountability.
In the next section we will see how these paradigms influenced judicial review
doctrine. The models carry us beyond simple descriptions of administration as
‘expert’ and ‘participatory’. This is because both models and nearly all forms of

public administration combine these elements.

The focus of analysis is accountability. The two paradigms provide quite
different answers to the question of what is an accountable expert administrative
agency? In relation to the rationalist paradigm, accountability is established

through the strict policing of the legislative and disciplinary boundaries of the

" Note (1996); Kloppenberg (1995); Frug (1984); and Kronman (1994).
* Croly (1915) at 105-132,
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agency. If it can be established that administration has carried out the task
specifically given to them by Congress in an analytically rigorous manner, then
they are deemed to be reasonable. This model is well known to administrative law
scholars and as we shall see in Chapter Five, scope of review is presently based on

it.

In contrast, the accountability of a deliberative expert is established through
showing that the agency actively deliberated, engaged in some analysis and
conscientiously exercised its discretion on the basis of their knowledge and
experience. For those seeking simple rules of accountability, the conceptual
fuzziness of how one holds a deliberative expert to account is a fatal and
unforgivable flaw. Not only is there seemingly no way in which to assess when an
administrator is acting in an appropriate manner but it also grants the reviewing
court a surfeit of power in carrying out their task.®' Despite this problem however,
deliberative models of accountability have been recently proposed by some
administrative law scholars.®® Moreover, as we shall see, there is a large body of
case law in which the deliberative paradigm has underpinned effective judicial

review.

2. The History of Scope of Review in American
Administrative Law

Judicial review is a specific example of where public administration is
called to account. Administrative law and in particular judicial review, has been

largely developed in response to the rise of expert bureaucracy. The massive

* Shapiro (1988).
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expansions of the state have been accompanied by a growth in administrative law.
The courts have attempted over time to mould their task to their understandings of

administrative expertise.

The focal point for their efforts has been scope of review doctrine. Scope of
review doctrine, for most public law scholars has been a deeply frustrating area of
law and as Levin notes it is ‘abstract, difficult and constantly evolving’.*’ Its
opaqueness has led many to presume that it is unprincipled. Gelhorn and Robinson
have argued that it has ‘no more substance than a seedless grape’.3* This has led to
this body of doctrine either being written off as a thin disguise for the exercise of
judicial ideology, or being dealt with in the overly pragmatic way that Davis

sugges‘[ed.85

Part of the difficulty with scope of review doctrine is that it has evolved
over time as the product of judicial ingenuity and sporadic legislative
intervention.®® Historical evolution has meant that how ‘substantial evidence’ was
defined in 1939 is not the same as how it was defined in 1974 or in 1991.%7 This
historical development will be charted in the next section. Another reason for

confusion is that in carrying out judicial review, the courts must base their

8 Edley (1990); Freeman (1997); and Shapiro (1988).
% Levin (1996) at 652.

% Gelhorn & Robinson (1975) at 780-1.

% Davis (1984) at §29.1.

86 Attorney General’s Committee (1941) at 76.

¥ Compare Rochester T elephone Corp. v. US 307 US 125, 138-9 (1939); Industrial Union

Dept, AFL-CIO v. Hodgson 499 F.2d 467 (DC Cir. 1974); and Corrosion Proof Fittings v.
EPA 947 F.2d 1201 (5th Cir. 1991).
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reasoning on factors outside the law.®® In the Attorney General’s Committee Report

in 1941, it was noted:

In exercising their powers of review, the courts have been influenced it is
commonly thought, by a variety of inarticulate factors: the character of the
administrative agency, the nature of the problems with which it deals, the
nature and the consequences of the administrative action, the confidence
which the agency has won, the degree to which the review would interfere
with the agency’s functions or burdens the courts, the nature of the
proceedings before the administrative agency, and similar factors.*

Expertise has been the most important factor which has affected judicial review.”
Many of the elements listed above are really just constituents of a paradigm of
expertise. This underlying paradigm will not only determine how phrases such as
‘arbitrary and capricious’ or ‘substantial evidence’ are defined but will also help
courts assess how much importance should be attached to the fact/law/policy
divide; the administrative record; or to the role of consultation. The paradigm will
guide the courts in how deferentially or how intensively they should review
different aspects of administrative action. It will alert the courts to what are the
‘danger signals’ that suggest a decision maker has gone astray.”’ The paradigm of

administrative expertise is thus a major driving force behind scope of review

doctrine.

The best way to illustrate the importance of the rationalist and deliberative
paradigms to scope of review doctrine is through an exploration of the history of
doctrine and how it has been heavily influenced by understandings of expertise.

The following analysis is by no means an exhaustive study of administrative law

* Mashaw (1997) at 175; Edley (1990) at Chapter Four; and Strauss et al (1995) at 519.
® Attorney General's Committee (1941) at 91.

** Butler (1946) and Jaffe (1965) at 577-9 noting the importance of expertise but arguing it
should not be dealt with simplistically.
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but what it does clearly highlight is that judicial review doctrine has changed over

. 92
time.

3. The Interstate Commerce Commission and the Early
20th Century

The creation of the ICC in 1887 provided the Supreme Court with their first
major opportunity to judicially review the action of an expert administrative
agency.” The ICC was delegated the task of investigating the setting of railroad
rates and laying down their own set rates in any given case by ad hoc
adjudication.”® This was an attempt to destroy the natural monopoly over
transportation that railroads created.” The ICC did not easily fit into a conventional
separation of powers framework, combining as it did, judicial, legislative and

administrative power.

At its setting up, there was a debate concerning what should be the role and
nature of such an administration. While most agreed it should be an independent
expert agency there was a diversity of views over what exactly that entailed. As
already noted such a body created a tension between democratic liberty on the one
hand and centralised specialisation on the other. Some saw the Commission as a
dangerous instrument for tyrannical power and, as such, insisted care should be

taken to constrain its power to fact finding. Others saw the Commission as a ‘way

*! Greater Boston Television Corp. v. FCC 444 F.2d 841, 851-2 (D.C Cir. 1970).

”2 For histories of administrative law see Horowitz (1992); Rabin (1986); Stewart (1975);
and Frug (1984).

”* See Woolhandler (1991) for judicial review case law before 1887.
** McGraw (1984) at Chapter Two.
* Berle (1917) at 440.
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to compensate for the deficiencies of a representative body formulating a
regulatory policy’.”® It was argued that the ICC should be a ‘mediator and
counsellor between the railroads and the public’.”” This deliberative paradigm was
perhaps most vigorously put forward by Thomas Cooley (the first ICC Chairman)
who argued that the power of the ICC should be used in an aggressive and creative

way to further the public interest.”®

Railroad rate setting was perceived by the Supreme Court to be a highly
complex and difficult exercise.” This was because the Commission had to take into
account the interests of the whole country and not just a set of particular
interests.'® As such, any rate would have political consequences and one of the
justifications for setting up this body was that, by being independent, it would be
better able to find some resolution to this very complex issue. This was because it
was not only a fact finder but also removed from the mainstream political
process. %! Issues could be dealt with in a transdisciplinary way that focused on the
specifics of the problem rather than be subsumed by broader political platforms.

Rate making was also difficult because the Commission was dealing with future

*® Senator Collum as quoted in Cook (1996) at 82. For a history of the debates surrounding
the ICC's creation see Cook (1996) at 79-86; Rohr (1986) at Chapter 7; and Skowronek
(1982) at 138-150.

*? Railroad Executive Albert Fink as quoted in Cook (1996) at 83.
%8 Skowronek (1982) at 151.

% Cincinnati at 194.

"“ICC v. Chicago Rock Island & Pacific Railway Co 218 US 88 (1910) (The Chicago
Rock Island case).

"'ICC v. Hllinois Central Railroad Co. 215 US 452, 478 (1910).
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events rather than past events and thus their rate making decisions were an exercise

in ‘prophecy’.!®

Due to the type of problem that the ICC was dealing with, their expertise
was not limited to a particular discipline. The Supreme Court was well aware that

practical experience in the area was also required.'®

Moreover it was important
that the body exercised its ‘trained judgement’.!® Railroad regulation was very

much seen as a ‘political art’ and the flexibility of the ICC was viewed as highly

important.

The Court saw the ICC playing a deliberative role and did not seek to limit
the power of the ICC to methodology. The Court emphasised the importance of
flexibility in the solving of problems and was not concerned that the ICC did not fit
into a tripartite separation of powers model.'” The emphasis was thus on the
creative solving of problems. Creativity presumed that the task of the
administrative agency was not merely to garner the relative interests, but rather to
find a solution in the public interest which was the product of a considered decision
making process. This can be seen as a limited transformative deliberative process.

The recognition of this can be seen in the approach to judicial review.

' McCraw (1984) at 34 and US v. Morgan 313 US 409, 415 (1940).

' ICC v. Louisville & Nashville Railway Co. 227 US 88, 98 (1913)(The Louisville case);

New York NH. & HR. Co. v. ICC 200 US 361, 401-2 (1906)(The New York Railway
case).

' Berle (1917) at 441; Chicago Rock Island at 655; J.D. O'Keefe v. US 240 US 294, 303
(1916)(The O’Keefe case); and Louisville at 98.

195 Texas at 219.
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3.1 Expertise and Scope of Review

The judicial approach found in the case law of this period has been
criticised as being too deferential and too intensive.'” The reality is that the Court
was both.'”” From early on, the Court found their task difficult because of the
ambiguity of the ICC’s role. On the one hand, the ICC was carrying out
adjudication and thus the relationship between the court and the agency could be
likened to that between a lower court and a court of appeal. Thus for example, from
early on the Supreme Court divided any decision of the Commission along the lines
of the fact/law distinction as they would a decision on appeal.'® In the late 19th
century the Court was quick to replace an ICC interpretation of a legislative phrase
with their own interpretation. The practical result of this was that the factual
inquiry could then be reviewed or overruled because it had flowed from an
incorrect interpretation.'” Moreover, courts were concerned to preserve individual
liberty and thus an emphasis on constitutional due process and the stopping of
commissions engaging in ‘fishing expeditions’ resulted in intrusive review.''* They

also sought to prevent any unwarranted infringements on property rights.'"!

'% Rabin (1986) at 1229; Rohr (1986) at 107-110; and Skowronek (1982) at 150-162.

' Rabin (1986) at 1236 discussing problems with interpreting the case law of this period.

'% There was nothing in the ICC Act to require such an approach.

'® Texas at 239. For another example of this relationship see Louisville & Nashville

Railroad Co. v. Behlmer 175 US 648, 654 (1900) (The Behlmer case)

"% Rohr (1986) at 109; ICC v. Brimson 154 US 447, 479 (1894); East Tennessee Virginia
& Georgia R.C. v. ICC 181 US 1,12 (1901)(The East Tennessee case); FTC v. American
Tobacco Co. 264 US 298, 306(1924); and Behlmer .

"' The main evidence of this being Lochner v. New York 198 US 45 (1905). Also see

Atlantic C.L.R. Co. v. North Carolina Corp. Commission 206 US 1, 21 (1906) (The
Atlantic case).
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On the other hand however, the Court soon realised that the lower
court/court of appeal analogy was not a very helpful one because it ultimately cast
the ICC simply as a fact finder when clearly their role was far more complex. Thus
their application of the fact/law distinction was an extremely loose one. The ‘facts’
they referred to were not technical issues but rather socio-political events and
factors which the ICC may or may not take into account.''? The Court noted that
fact finding in rate making had to be based on judgement rather that just empirical

analysis.'"’

Moreover, the reason why they overturned interpretations of the law
was that the ICC had not properly deliberated and considered what was the exact
nature of a legislative term such as ‘reasonableness’. A technical application of the
Act was not enough.'" In deciding whether the construction of an Act was the

correct one the courts would refer in an expansive fashion to the type of problems

that the ICC was trying to solve.''*

By the early 1900s, the Supreme Court relaxed its iron grip on
interpretation and procedure:.116 The relaxation of that grip was mainly due to an
appreciation that the expertise of the ICC went beyond being mere fact finders to a
familiarity with the ‘complexities, intricacies and history of rate making’.'"” The

Court remained explicit in their understanding that railroad rate making was not an

"2 ICC v. Chicago Burlington & Quincy Railway Co. 186 US 320, 338 (1902).

"3 ICC v. Alabama Midland Ry Co. 168 US 144, 163 (1897); O Keefe at 303; Illinois
Central Railroad Co. v. ICC 206 US 441, 455 (1906)(The Illinois Central case);

Tennessee, V. & G. R. Co. v. ICC 181 US 1, 27 (1901); Behlmer at 673; and ICC v. Clyde
Steamship Co. 181 US 29, 33 (1901).

" East Tennessee at 9.

"> Texas at 211 and New York Railway at 391.
"6 Skowronek (1982) at 260.

" Louisville at 189.
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exact science. Justice Holmes noted in relation to judicial review of one ICC

decision:

But the action does not appear to be arbitrary except in the sense in which
many honest and sensible judgements seem so. They express an intuition
of experience which outruns analysis and sums up many unnamed and
tangled impressions; impressions which may lie beneath the consciousness
without losing their worth. The Board was created for the purpose of using
its judgement and its knowledge.''®

It is clearly a view that casts the administrator not as a rationalist expert but
something more akin to a deliberative one. Experience was gained through the
rough and tumble of working at the coalface of railroad regulation and in particular
through their dealing with railroad companies.'”* Moreover, the task of the ICC
was highly controversial and as such, required that there be some closure to
disputes. The court was well aware that in many cases an applicant would
challenge a decision no matter what the ICC did.'* This however, did not mean
that the court could not or would not interfere, and in some cases they clearly did

s0.'2! The reason for deference was thus to preserve deliberative space for the ICC.

As already noted, the Court was always quick to argue that close scrutiny
should not be required of the evidence before the ICC because not only was the
court not an expert but also because the ICC would always need to make a decision
on imperfect information.'?? The evidentiary standard was not a very high one and

only in cases where the ICC made a decision on no evidence or made a ruling

"8 Chicago Burlington & Quincy Ry Co v. Babcock 204 US 585, 598 (1907).
" llinois Central at 455.

2 ICC v. Hlinois Central Railroad Co. 215 US 452 (1910).

"1 ICC v. Northern Pacific Railroad Co. 216 US 538 (1910).
122 . . .
Cincinnati at 194.
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completely contrary to evidence would the decision be vacated.'® Moreover the
type of evidence required was not so much technical but more in relation to the
socio-political and historical circumstances surrounding rate making.'** Thus as
long as the ICC had considered all the relevant factors, and at least some testimony
supported their viewpoint, the decision would stand.'” This formula became
known as the substantial evidence test. The test was originally derived from
appellate review of a jury trial and was consolidated in a number of cases in 1912
and 1913.'%® The comparison between jury and agency rested not so much on their

role as fact finders but rather on their role as deliberative bodies.

The courts stressed that the fact/law distinction was not an accurate one and
did not draw it with any precision.'”” Thus the basic logic behind the test was to
allow for a flexible standard of review that lay between de novo and deferential
review. The test left room for the court to substitute its interpretation of the law but

not to weigh any aspect of the evidence.'?

The Court did however require that there was some evidence because

otherwise the decision was felt to be ‘inconsistent with formal justice’.'® This was

'2 Louisville & Nashville Railway Co v. Finn 235 US 601, 606 (1915) (The Finn case).
124 .
Ibid.

'2> Prentis v. Atlantic Coast Line Company 211 US 210 (1908); Illlinois Central at 455,
Chicago Rock Island at 659; Pennsylvania Co. v. US 236 US 351, 361 (1915)(The
Pennsylvania case); Northern Pacific Railway Co. v. M.J. Solum 247 US 477, 478 (1918);
and Manufacturers Railway Co. v. US 246 US 457, 481(1918) (The Manufacturers case).

6 ICC v. Union Pacific R.Co 222 US 541,547 (1912) (The Union Pacific case) and
Louisville at 94.

27 Union Pacific at 547 and Dickinson (1927) at 55.

'8 Louisville at 94 and Arkon, Canton & Youngsville Railway Co v. US 261 US 184, 204
(1923).

129 .
Louisville
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not to say that a decision maker had to adhere strictly to the rules of trial proce:ss13 0

or that the decision would be a perfect example of methodological rigor."*' Justice
Brandeis in Western Paper Maker’s Chemical Co. v. US, in a typical statement of

that time, noted:

In making its determinations the Commission is not hampered by
mechanical rules governing the weight or effect of evidence. The mere
admission of a matter which under the rules of evidence applicable to
judiciaigl2 review would be deemed incompetent does not invalidate its
order.

Wigmore writing in the early 1920s also argued that the rules in jury trial had very
little relevance to administrative process and that such rules would paralyse
administration.'*®> Adjudicative processes were important tools for securing private
property rights and for deliberating about an issue but not for gathering and

. . . 134
substantiating evidence. "

The substantial evidence test easily accommodated the complex fact finding
processes of a deliberative body. It became a popular standard of review and was
included in a number of pieces of legislation."*> Even when the legislature
attempted to define the standard of review differently the court would revert to it as
the basis for review.'*® In an era in which the court was scrambling to find a
meaningful mechanism of review for administrative bodies that they were acutely

aware were not just fact finders, the substantial evidence test was seemingly the

% Ibid.

! Manufacturers at 482; FTC v. Klesner 280 US 19, 29 (1929)(The Klesner case); and
Pennsylvania at 361.

12271 US 268, 271 (1926).

' Wigmore (1922) and Wigmore (1924-5).
** Louisville at 93

13 Federal Trade Commission Act 1914.
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most appropriate way of doing this within a conventional framework. Moreover,
the test was consistent with the wider political and legal debate concerning the role
of public administration in particular with Progressive thinking which by 1915 had

become a popular body of theory.

The work of these writers attempted to reconcile democracy and science'®’

and Progressivism was borne out of a Hamiltonian appreciation for the importance
of administration combined with a desire for meaningful democracy.'*® Herbert
Croly, writing in 1915, argued passionately for progressive democracy which
encompassed expert administration. He argued that American public administration
should be distinguished from routine bureaucracies and European counterparts. The
importance of such bureaucracies was that they were ‘official custodians of a
certain part of the accepted social program’.'® Croly stated that an expert

»140

administrator must be a ‘social expert’ " and in being held to account agencies

should ‘be kept articulate with democracy’.'*! Likewise Lippmann argued that

expertise was necessary to bring about social change but that the role of ‘fantasy’

»143

in science needed to be established.'*? Facts were ‘plastic’ ™ and the substantial

evidence test was clearly based on an appreciation of this.

¢ Davis (1958) at 115 discussing the Immigration Act 1917.
%7 Croly (1909) and Lippmann (1914). Also see Forcey (1960).
¥ Gunther (1994) at 193.

% Croly (1915) at 360.

¥ Ibid. at 361.

" bid. at 373.

Lippmann (1914) at 307.

" Ibid. at 325

142
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The picture painted by these writers was of a highly flexible and dynamic
form of public administration. Croly was critical of Woodrow Wilson’s version of
administration and separation of powers arguing it was too rigid.'** Wilson tended
to assign public administration the role of fact finding while Croly wanted public
administration to be concerned with the enhancement of human life.'*> The

influence of Progressivism can be seen in the substantial evidence test. As Felix

Frankfurter noted:

To omit Croly’s ‘Promise’ [of American Life ]from any list of half a dozen
books on American politics since 1900 would be grotesque. It became a
reservoir for all political writing after its publication.'*®

Moreover, Progressivism clearly was the starting point for many New Deal
reformers including Felix Frankfurter.'*’ Thus the Supreme Court’s approach to
judicial review of administrative action during this period was part of a larger

political trend.

3.2 Administrative Absolutism and the Constitutional Fact
Doctrine

Not everyone however, felt that the task of expert administration should be
so widely defined. Some, such as Roscoe Pound feared that the new agencies were

engaging in ‘administrative absolutism’ which was not only detrimental to

' Levy (1985) at 170. The Progressive Era has often been understood in these rationalist

terms. See Cook (1996) at 94-7. Also see Lippmann (1929) for his later reinterpretation of
his work.

' Wilson (1941) and Croly (1909).

Frankfurter (1939) at 307; Croly (1909); Gunther (1994) at Chapter Five; and Levy
(1985).

147 Croly also set up the New Republic in 1914.
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democracy but also to the Rule of Law.!*® Ernst Freund was not as strident in his
criticisms but was still concerned to ensure that administrative power was exercised
in accordance with clear legal standards.'* One way of doing this was to cast the
administrator into the simple role of fact finder.'*® There were others, such as Berle
and Gaus who recognised the problems inherent in being both concerned with the

dangers of administrative power and the need for flexibility."*

It was out of this awareness of the dangers of administrative discretion that
the ‘constitutional fact” doctrine was put forward by the Supreme Court in the case
of Ohio Valley Water Co. v. Ben Avon (The Ben Avon case).'”? The majority held
in that case that where the rates set by an authority were so low as to be
confiscatory, the court should be able to review the facts de novo, otherwise the
decision would be against the due process clause in the constitution. Such a
decision was grounded in the logic that where administrative action could
unreasonably infringe upon property rights, the decision should be intensely

scrutinised.

While few would disagree with the motivation, the problem with the test
was that its execution was rationalist in manner. In cases where there was a threat
of infringement, administrators were required to establish that a series of facts

existed. In doing so the court presumed that ‘the existence of a fact is something

"*® Pound (1924). The English literature also had an impact and Lord Hewart's discussion

of administrative lawlessness and the new despotism was often quoted. See Hewart (1929).
" Freund et al (1923) at 31.

"0 Bevis (1928) at 2. Supported by Wilson’s concept of administration. See Cook (1996) at
96.
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Gaus (1923-4) and Berle (1917).



Chapter Two - Paradigms of Expertise 54

absolute and fixed’.!*® This focus on the facts led to a focus on the methodology.
Decision making was characterised as rationalist. In the later case of Crowell v.

Benson it was stated:

The recognition of the utility and convenience of administrative agencies
for the investigation and finding of facts within their proper province, and
the support of their authorized action, does not require the conclusion that
there is no limitation of their use, and that the Congress could completely
oust the courts of all determinations of fact by vesting the authority to
make them with finality in its own instrumentalities or in the executive
department. That would be to sap the judicial power as it exists under the
federal Constitution, and to establish a government of a bureaucratic
character alien to our system, wherever fundamental rights depend, as not
infrequently they do depend, upon the facts, and finality as to facts
becomes in effect finality in law."

For many judges in the Supreme Court this depiction of the agency as a fact finder
was problematic. In Ben Avon there had been a vigorous dissent by Justice
Brandeis (with Justices Holmes and Clarke). The dissent was based on the
argument that in rate making there were no universal formulas. Intensive scrutiny
by the court was not desirable because the exercise of sound and reasonable expert

judgement was likely to arrive at a better result.'”

Again, in Crowell v. Benson,
Justice Brandeis, in dissent, argued that the purpose of an expert agency was not to
be a fact gatherer of first instance. Rather its creation had been to withdraw certain

6

types of inquiries from the courts.'”® Those types of inquiries being

transdisciplinary and polycentric in nature.

Not surprisingly, the constitutional fact doctrine was a stillborn one and

while it was applied in a number of other cases by 1936 it was to a large extent

152253 US 287 (1920) although note the dissent.
'3 Dickinson (1932) at 1074.

14285 US 22, 56-7 (1932). Emphasis supplied.
15299,
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reinterpreted in line with the substantial evidence test. Already in Crowell v.
Benson the court had not wanted to extend the doctrine beyond a limited number of
cases.””’ What the doctrine did highlight is how from very early on, the problems
of a rationalist approach were recognised by the courts. Moreover, its demise was
due to the fact that the courts were well aware that the task of expert administration

was not just to find facts.

By the beginning of the New Deal, the paradigm that underpinned judicial
review was clearly a deliberative one. The main vehicle for scope of review was
the ‘substantial evidence’ test. Under this test, the Court defined evidence in a
broad way so as to include most considerations that came before an agency in
adjudication, and stressed that it was not the task of the Court to weigh the
evidence. In reviewing decisions, the Court was aware that the need to solve a
problem was more important that analytical precision or adherence to adjudicative
procedure. The process of solving such transdisciplinary problems required the
integration of knowledge and experience and thus the need to engage in a

deliberative process.

4. The New Deal

The New Deal was the era in which administrative law came of age. The

dramatic expansion of expert public administration brought with it a recognition of

16285 US 22, 88 (1932).

"7 The other area where the doctrine had been applied is immigration see Ng Fung Ho v.

White 259 US 276 (1922).
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administrative law as a distinct discipline.'*® Not only did a number of key text
books begin to appear'*® but there was a general solidification of judicial review
doctrine. While the New Deal was built on a general faith in ‘expertise’ there was
also strong opposition to the growth of administration, particularly from legal
circles. With that said, the dominant paradigm during this era was the deliberative

one, albeit deliberation of an internal and limited kind.'®

As noted above, New Deal architects such as Frankfurter and Landis were
heavily influenced by Progressivism.161 Agencies such as the Securities and
Exchange Commission tended to be responsive and dynamic organisations made
up of hard working government employees often hand picked by Frankfurter and
the like who were given wide powers to exercise.'®* It was clear that such powers

needed to be exercised in a flexible manner.'®® As Dodd evocatively noted:

Modern regulatory statutes can provide no more than the skeleton and
must leave to the administrative bodies the addition of flesh and blood
necessary for a living body.'®

'8 In 1927 Frankfurter noted that administrative law was not accepted as a discrete body of
law: Frankfurter (1927) at 616. Also see Merrill (1933) for a discussion of textbooks at the
time. Also consider the fact that in the 1928-31 volume of Index to Legal Periodicals there
were 1 1/2 pages of references and in the 1937-40 volume there were 10 pages of
references with cross referencing to at least three other subjects.

1% Frankfurter & Davison (1931); Freund (1928); and Dickinson (1928).
'% Frug (1984).
11 In 1936, Fortune magazine found Frankfurter to be the ‘most influential single

individual in the United States’. Quoted in Neely (1993) at 537. Also see Thomas (1960) at
22 describing him as the ‘lago of administration’. See Frankfurter (1939) at 238.

"2 McGraw (1984) at 181-5.
'* For the importance of flexibility see ICC v. Jersey City 322 US 503, 523 (1944)(The

Jersey City case); Grey v. Powell 314 US 402, 413 (1941)(The Grey case); Bilke (1933) at

8; and A.L.A. Schechter Poultry Corp. v. US 295 US 495, 551 (1935) per Cardozo J( The
Schechter case).

' Dodd (1939) at 925.
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This deliberative view of public administration was one shared not only by
New Deal legal architects but also by the courts. In Sunshine Anthracite Coal Co.
v. Adkins the Supreme Court noted that detailed legislation was not desirable

because:

burdens of minutiae would be apt to clog the administration of the law and
deprive that agency of that flexibility and dispatch which are its salient
virtues.

The need for flexibility was also an argument for freeing the administrative process
from procedural shackles, particularly in the realm of evidence.'® Again in
Sunshine Anthracite Coal Co. v. Adkins the Court noted in relation to what

evidentiary burdens should be imposed by the courts that:

To require more [evidentiary procedures] would be to insist on a degree of
exactitude which not only lacks legal necessity but which does not
comport with the administrative process.'’

The emphasis was on the need for any fact finding process to be consistent with the
context, and in particular the problem being solved. It was recognised that in some
cases, while more detailed facts may be available, facts of a general nature would
be acceptable.'® Similarly, there was recognition that fact finding in an
administrative context had little to do with fact finding in a court room setting and

few comparisons could or should be made.'®®

This was because the task of the expert administrator was not merely

limited to fact finding. It also included the assessment of emotional reactions; the

'°310 US 381, 398 (1940).

' Bevis (1928) at 15; Dickinson (1927) at 14; Attorney General's Committee (1941) at 19

Wigmore (1922) at 263; Frank (1942) at 6-12; and see Davis (1942) for a detailed analysis
of the problem.

7310 US 381, 398 (1940).
'* Davis (1942) at 389.
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formulation of policies; the application of experience; and the need to take into

170 This manifested itself as the exercise of

account often unidentifiable issues.
wisdom and judgement.'”' Likewise in developing such principles there was no

expectation that expert administration could be purely objective. As Frank noted:

Judgement as to what were the purposes for which transactions were
affected in the past is a human undertaking involving inescapable
subjective factors in the minds of those who pass judgement and is
therefore not safeguarded against error. Accordingly, as best we can, we
must ‘balance’ one factor against another with adequate humility and
awareness that we may err in a matter gravely affecting the lives of other
human beings.'”?

The focus was not on fact finding but rather on discourse and deliberation. Davis
noted, in arguing against the rules of evidence in the administrative process, that
the ‘key is argument not testimony’ and for this reason administration should be
unshackled from legal limitations.'” This need for agencies to engage in argument
seemed a logical consequence of regulating in the public interest. As such, agencies
needed to develop ‘slow wrought principles’ which would only come about

174

through continuity,'™* practical judgement, and experience.'”

This is not to say the New Deal was an era of participatory democracy. As
noted above, agencies such as the Securities and Exchange Commission were elitist

in nature. As we have seen above deliberation is not necessarily akin to public

' Tagg Brothers & Moorhead v. US 280 US 420, 442 (1930)(The Tagg Brothers case).
" Davis (1942) at 418.

"V International Association of Machinists, Toolmakers & Diemakers Lodge No. 35 v.
NLRB 311 US 72, 79 (1940) (The IAMTDL case)

"2 Frank (1942) at 141 discussing the Securities and Exchange Commission.

' Dickinson (1927) at 15 notes 'But it [the law] is not quick enough or automatic enough,
to meet the requirements of a complex social organisation'.

""* Federal Radio Commission v. Nelson Brothers Bond & Mortgage Co. 289 US 266, 276
(1933)(The Nelson Brothers case) and Board of Railway Commissioners of the State of
North Dakota v. Great Northern Railway Co. 281 US 416, 422 (1931).



Chapter Two - Paradigms of Expertise 59

consultation. Rather what the case law stressed in this period was the need for a
conscientious exercise of discretion in light of all the factors. Problems should not

be solved through analysis but also required an interchange of ideas.

4.1 Responsibility, Reasonableness and The Conscientious
Exercise of Discretion

The general approach of the Supreme Court was one grounded in the
deliberative paradigm. The substantial evidence test was still interpreted in the
deliberative terms it had been in the early 1920s. The test was defined not in
quantitative but in qualitative terms. In Consolidated Edison Co. v. NLRB Chief

Justice Hughes defined as follows:

Substantial evidence is more than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a
conclusion.!’®

The test continued to be included in numerous pieces of legislation including the
National Labour Relations Act and the Fair Labour Standards Act.'”’ In applying
the test the courts were keen to ensure that agencies were not bound up in technical
rules of evidence.'”® Although this was not to say that a mere suspicion was enough

and ‘rumour’ was not substantial evidence.!”

It is also important to remember that the arbitrary and capricious test which
from the 1970s onwards came to dominate judicial review was not particularly

relevant during the New Deal period and it only became important after the passing

175

Crowell v. Benson 285 US 22, 47 (1932); Grey at 413; and IAMTDL at 79.
76305 US 197, 229 (1938).
' Davis & Pierce (1994) at 175.

Tagg Brothers at 442 (1930) and Rochester Telephone Corp. v. US 307 US 125,138-9
(1939).
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of the Administrative Procedure Act in 1946. As such, the substantial evidence test
covered the field for substantive review of discretion. Up until the time of the
Administrative Procedure Act in 1946 the approach of the Supreme Court was still

very much a deliberative one.

The Court was not concerned with whether the decision was analytically
precise but more importantly whether it was ‘fair and reasonable’ in light of the
context.'®® As such, while it was important to ensure that the agency had provided a
fair hearing, the agency did not need to strictly show how it had collected and
analysed the evidence.'® Furthermore, what the court was concerned with was that
there had been a sound exercise of judgement in light of all the factors.'®* This was
not a requirement of analytical precision but that some form of consideration was
reflected in the record.'® In short, the court saw their task as promoting in public
administration ‘that rare combination of intelligence and rectitude without which

any program of administration may prove to be a curse’.!8

Superficially, the Court’s approach would seem to be overly deferential.
There was a presumption of the validity of an expert judgement and the courts did

not see it as their task to weigh up the evidence.'®> They did not wish to “probe the
gh up y p

' Consolidated Edison Co. v. NLRB 305 US 197, 230 (1938).
180 Hope Natural Gas at 602-3.

"®! Jersey City at 513; FPC v Natural Gas Pipeline Co. 315 US 575, 586 (1942)(The

Natural Gas case), and St Joseph Stockyards v. US 298 US 38, 52, 73 (1936) (The St
Joseph Stockyards case).

%2 Nelson Brothers at 277.
' Swayne & Holt Ltd v. US 300 US 297, 304 (1938).
'** Chief Justice Hughes as quoted by Davison (1936) at 324.

> Hope Natural Gas at 603; Florida v. US 292 US 1, 11 (1934); US v. Carolina Freight
Carrier Corp. 315 US 475, 482 (1942); Jersey City at 522; and Klesner at 29.



mental processes’ of a decision maker.'®® The courts were always quick to note that
there was no constitutionally mandated formula that bodies such as the Federal
Power Commission or the Federal Trade Commission had to apply in setting rates
or finding facts.'®” Even when a formula may have existed it may have not been
appropriate because an agency may have needed to make ‘pragmatic adjustments’

in light of regulatory realities.'®® Justice Frankfurter noted in relation to a case
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involving the Secretary of Agriculture that:

In not casting the administrator in the role of ‘bookkeeper’ Justice Frankfurter and
other judges were constantly emphasising the importance of ensuring that an

administrative agency was able to exercise their discretion in a flexible and

But even such a retrospective determination does not present a
mathematical problem. Doubts and difficulties incapable of exact
resolution confront judgement. More than that, since the Secretary is the
guardian of the public interest in regulating a business of public concern it
is not for him to merely reflect the items on a profit and loss statement. He
must consider whether those represent services which should be properly
chargeclis';o the public.....he was not merely a bookkeeper posting items in a
ledger.

deliberative way. As such, Justice Frankfurter argued, in the same case:

This emphasis on responsibility of the agency was also part of the deliberative

paradigm and Justice Frankfurter was casting the expert public administrator into

It is not for us [the Court] to try and penetrate the precise course of the
Secretary’s reasoning. Our duty is at an end when we find, as we do find,
that the Secretary was responsibly conscious of conditions at the market
during the years following 1933, that he duly weighed them, and
nevertheless concluded that rates similar to those in the 1933 order were
proper.'” [my emphasis]

186
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Morganv. US304 US 1, 18 (1938)
Hope Natural Gas at 602 (1944); Natural Gas at 586; and Jersey City at 513 (1944).

18 Natural Gas at 586.

189

190 420.

US v. Morgan 313 US 409, 415 (1940).
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the role of steward. To this end other judges emphasised the importance of ‘fair
play’ and the need for hearings in which the relevant private parties could properly
comment. These requirements however, were not for trial process but rather for the
candid ventilation of matters. General statements by administration would not be

enough.'! The concept of ‘fair play’ was not about evidence and nor were hearings

understood in the technical sense.'?

An example of the Court’s doctrinal approach during this era was the ‘zone
of reasonableness’ test. The basic logic behind this test was that there was no single
formulation for arriving at a “fair and reasonable’ rate.'”> Moreover, the court saw
its task as policing the result reached rather than the method employed.'** The test
had been developed in the context of rate making and allowed an agency freedom
to set a rate at any level within a range. That range was usually determined not by
methodology but rather by concerns such as whether a rate would be too
confiscatory.'” The zone of reasonableness was thus concerned with a zone of
reasonable agency action defined in a very broad way. It was based on an
appreciation that there was no single methodology an agency should follow and
that in carrying out its task the agency should be more concerned with a fair and
just resolution than one which was methodologically accurate. Only where

constitutional limitations had been overstepped, would the Court intervene.'® The

! Morgan v. US 304 US 1,22 (1938).

2 Ibid. at 19 although compare with Morgan v. US 298 US 468 (1936) where the same
Justice Hughes paints a far more rigid picture of hearings.

193 Hope Natural Gas at 602.
* Ibid.

"> Natural Gas at 585 and St Joseph Stockyards at 53.

1% Natural Gas at 586.
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‘zone of reasonableness’ test was in some ways a reformulation of the
‘constitutional fact’ doctrine. It was one, however that was not based on a
rationalist premise that there was a distinction between fact and law. Rather the
justification for court intervention was explicitly tied to democratic values. The test
became popular, particularly in the field of rate making, and is still in existence

today, albeit in a far more rationalist form.'"’

4.2 The Cry of Rationalism

This is not to say that everyone during the New Deal was pro-
administration and as Davis and Pierce have noted, the 1930s was an era in which
there was major conflict between those who wanted positive government and those
who shunned it.!*® Thus for example, the National Labour Relations Board became
a ‘lightning rod for conservative scepticism about claims to administrative
expertise’,'” and there was a growing body of literature during this period in which
a wide range of commentators expressed their concern about expert administrators.
Beck argued that the immediate practical advantages of bureaucracy had ‘impaired
and almost destroyed our form of government, except in name’.”® Likewise other

commentators were concerned about how the rapid growth of administration had

affected democracy.””’

The doctrinal manifestation of these concerns were the series of mid decade

judgements concerned with whether wide Congressional grants of power were
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See Chapter Five.
Davis & Pierce (1994) at §1.4.

Hockett (1996) at 175. Also see Butler (1946) for an example of this attitude.
2% Beck (1932) at 240.
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against the non-delegation doctrine.””” The aim of the doctrine was to keep agency
discretion within legal ‘canals’ so as to avoid ‘unconfined and vagrant power’.203 In
doing so, greater judicial scrutiny of expert decision making was required. To do
otherwise would be to allow unjustified agency infringement of individual
liberty.2** The non delegation cases failed however to result in any change to
government because the logic underlying them was not sustainable and the reality
was that public administration was required to operate in a wide ranging and
flexible manner.”” The cases attempted to delineate clearly the boundaries of
administrative discretion and also to draw a hard edged distinction between fact
and law. Even within the judgements there was a recognition of the problems of
this approach. The proposals in St Joseph Stockyards v. US* for evidentiary
scrutiny were a watered down version of the constitutional fact doctrine. In
shunning complete de novo review the court recognised that the process of
administrative fact-finding could not be easily kept within a rigid framework .’
Moreover, as Freund noted, the problem in administrative fact finding was not so
much of the truth or falseness of findings but with the inferences which could be

drawn from any particular set of facts.*%®

2T McGuire (1939).

22 Schechter and St Joseph Stockyards.

3 Schechter at 537-8, 541.

24 St Joseph Stockyards at 52; Schechter at 537-8.

5 McCraw (1984) at Chapter Five and Gaus, White and Dimock (1936) at Chapter One;
and Ackerman (1998) at Chapter 11.

206208 US 38, 53 (1936).

20 : : . : :
" Note also Justice Brandeis' comments concerning the difference between agencies and
juries. At 73.

2% Freund et al (1923) at 32.
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The reactions against the New Deal were not simply a reaction against big
bureaucracy. It was in actual fact a reaction against the deliberative paradigm. For
many commentators, there was a need for precise rules and certainty so as to guide
private action and in particular to be able to predict future action.’”® New Deal style
government did not seem to offer this and administration was construed as being

pro-expert but anti-science. Roscoe Pound made this point in a 1946 pamphlet:

But as between this[adjudicative process] and disregard of the evidence
and acting upon intuition and hunch, one sided investigation not subjected
to cross examination, refutation or explanation and findings based on
policy instead of evidence, there can be no question which our American
legal constitutional polity deserves.?"°

Pound’s comments were based on the rationalist premise that only through uniform
evidentiary procedure would a legitimate administrative decision be reached. This
can be also seen in some decisions of the mid 1930s.”'' The American Bar
Association was also a keen advocate of tighter control. Administrative agencies

for them were as insidious as the Star Chamber*'?

and a fertile ground for the
exercise of whimsical and arbitrary power. For these groups, the flexible approach

to scope of review under the substantial evidence test was unacceptable.

5. The Administrative Procedure Act 1946
The passing of the Administrative Procedure Act (APA) in 1946 represents
3

a culmination of the stand off between the deliberative and rationalist paradigms.*'

Through its uneasy mix of codification and reform however, it put in place a

2 Hale (1930) at 498.

1 Pound (1946) at 18-9.

M1 Morgan v. US 298 US 468, 480 (1936) per Justice Hughes.
2 Gaus (1923-4) at 223.

2B Cook (1996) at 121-2.
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system which did little to resolve any of the outstanding issues. Thus although it
has been described as the ‘Magna Carta’ of administrative procedure®'* and the
major instrument for controlling public administration it left as many questions
unanswered as it answered. Part of the reason for this was that the Act was the
product of a long drawn out consultation procedure which began in early 1939 and
finished with the passing of the Act in 1946. In between, there was the Walter-
Logan Bill, FDR’s veto of that bill, the Attorney General’s Committee Report on
Administrative Procedure and the minority report of that committee.’” Thus the
period between 1939-1946 was one in which the nature of the administrative state

was heavily debated by two polarised extremes and the end product reflected this.

5.1 The Attorney General’s Committee Report

The most important document of this period was the Attorney General’s
Committee Report on Administrative Procedure which was issued in 1941. The
report is still an important source document and contained an in depth analysis of
public administration and the law. The report recognised that the growth of
administration had been ‘pragmatic’ and had been due to the need to have a
flexible approach to preventative regulation.”’® Expert agencies were important
because their ‘continuity of attention’ and expertise could allow for the more
effective solving of problems.”!” In this respect, the Report was very much a

validation of the concepts of deliberative expertise promoted in the New Deal.

21 Scalia (1978) at 375.
215 Rohr (1986) at 155.

216 Attorney's General's Committee (1941) at 13.
7 Ibid. at 19.
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This is reflected in how the Attorney General’s Committee approached the
issue of administrative procedure.’'® As seen above, adjudication and its associated
procedures had become a topic of debate. Yet other alternatives to adjudication
were rarely considered.”’® The report highlighted the wide rulemaking powers
available to an agency and in particular, powers of informal rulemaking. Informal
rulemaking, or rulemaking without a record or trial-like hearing was advantageous

because:

The full utilization of concentrated experience may be frustrated if
administrative hearing procedure must be shaped to an inflexible pattern
which has just evolved with an eye to the frailties of inexperienced
- 220

jurors.

That was not to say that hearings were not appropriate in informal rulemaking but
that they served the purpose of being both fact finding forums and opportunities for

. . . 221
discussion about relevant issues.?

Moreover, the importance of public
participation in agency rulemaking was stressed.””? The Committee viewed formal
methods of adjudication as problematic, particularly because such methods
encouraged excessive analysis of the evidence, whether or not such evidence was

relevant.’?

However, it was also noted that formal procedures were superficially
attractive where issues were so polarised that only a seemingly objective process

would legitimise an agency decision.”** The Committee stressed the importance of

218 Rohr (1986) at 154-170.

2% Davis (1958) at §7.02.

9 Attorney General’s Committee (1941) at 61.
2l 1bid. at 19.

222 Ibid. at 103.

22 Ibid. at 46.

24 1bid. at 43.
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agencies not being bound by procedure in the solving of problems. As such, this

conclusion was consistent with much of the case law that had gone before.

The Committee also noted that the relationship between procedure and

scope of review doctrine was a close one and they stated:

Dissatisfaction with the existing standards as to scope of judicial review
derives largely from dissatisfaction with the fact finding procedures now
employed by administrative agencies.””’

The Committee argued that judicial review should check not supplant the
administrative process.”*® They argued that to engage in de novo judicial review of
the facts would be contradictory to the reasons for having expert administration.””’
The courts should not be concerned with ensuring that a decision was ‘correct’ but
that it was the product of “fair consideration’.??® The reason for this was that the
Committee were acutely aware that the distinction between fact and law was
impossible to make and that factual conclusions were a matter of judgement.”?
They stressed the importance of a flexible and conscientious approach to scope of
review depending on both the body being reviewed and the nature of the

decision.?*°

5.2 The Legislation
The conclusions of the Committee are reflected in the rulemaking

provisions of the APA and §553 sets out the procedures for informal or notice and

5 Ibid. at 92.

22 1bid. at 77.

7 Ibid. at 91.

28 Ibid. at 78-9.

® Ibid. at 79, 88-9.
20 Ibid. at 91,
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comment rulemaking. This procedure required no administrative record but did
require agencies to publish a proposed rule, receive comments on it, and after
taking those comments into account publishing the final rule. The Act also

provided for formal rulemaking and adjudication.?'

The APA represents the true dawning of public law with its full scale
recognition of informal rulemaking. It can also be seen as a very deliberative
approach to public administration with its bare bones framework. Yet at the same
time, the logic behind the APA was decidedly rationalist in character and a

manifestation of Pound’s desires. As Horowitz has noted:

The APA is a prominent example of the dialectical relationship between
expertise theory and proceduralism in 20th century American legal
thought.”*?

Moreover, as Shapiro has highlighted the APA marks ‘America’s fatal ascension
into bureaucratic complexity governing rulemaking’.>*> Three main reasons can be

seen for these criticisms.

First, before the Act, administrative law had as a discipline focused on
specific regulatory areas. The study of judicial review had tended to be along the
lines of subject matter rather than along the lines of over arching themes.”*
Through both creating universal procedures and grounds of review the Act was

presupposing that general principles of good governance could be found.

Moreover, those general principles could be derived from procedure. The quality of

218554 and §556, 557.

22 Horowitz (1992) at 233.

23 Shapiro (1996) at 40.

24 Consider the chapter breakdown of Frankfurter & Davison (1931).



a decision could be assessed through its adherence to a set of rules. Such an
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assumption was decidedly rationalist in character.

rulemaking, formal rulemaking and adjudication. Each of these had different
procedures and distinct fact finding requirements.”®® As is discussed below, both

courts and agencies attempted to find principles to determine when these different

Second, the APA created three categories for agency action - informal

procedures should apply. This however, proved complex and problematic.

doctrines to these different procedures. The Act ‘codified’ scope of review in

Third, and more importantly the APA tied different scope of review

§706.23 ® It stated:

To the extent necessary to decision and when presented, the reviewing
court shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the
terms of agency action. The reviewing court shall-

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with the law;

(E) unsupported by substantial evidence in a case subject to §556 and
§557 of this title or otherwise reviewed on the record of an agency hearing
provided by statute;

In making the forgoing determinations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be taken
of the rule of prejudicial error.

% Two early cases were used to back up the distinction, Londoner v. Denver 210 US 373
(1908) and BiMetallic State Board of Equalisation 239 US 441 (1915) although note that

these were rarely discussed until this period.
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at 481.

Compare even with the early case law. See Nelson Brothers at 277 and Manufacturers
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The arbitrary and capricious test would apply to informal rulemaking while the
substantial evidence test would apply to formal proceedings and adjudication. The
arbitrary and capricious standard had not been heavily used at this point and the
general judicial opinion was that as a test it was so closely interrelated with the
substantial evidence test that a distinction between the two was not a meaningful
one.””” As we shall see in Chapter Four, this framework and later legislative

adjustments created a great deal of confusion.

The substantial evidence test now had a specific definition in the context of
formal rulemaking and adjudication. This was even though, the courts in defining
the concept of ‘substantial evidence’ relied on the pre-APA case of Consolidated
Edison Co. v. NLRB.?® The ‘substantial evidence’ it referred to was evidence
which could be found on an adjudicative record. Thus it was no longer a
generalised and flexible method for the courts to engage in substantive review but

rather a means of reviewing a certain type of factual basis of a decision.

6. 1950s and 1960s: Democracy and Distrust

The APA did not have an immediate impact and the post APA period was
one in which the deliberative paradigm became more intensive and the 1950s
represents its sophisticated highpoint. While Roosevelt had packed the Supreme
Court with pro-New Dealers (including Felix Frankfurter) 2 in the late 1930s this
did not result in a completely deferential approach to judicial review. In a number

of cases the court reviewed decision making more intensely but still perceived

57 Nelson Brothers at 277.
28305 US 197, 229 (1938).
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expertise to be of a deliberative nature. An important building block in the
deliberative approach were the Chenery cases which required agencies to articulate
the reasons for their decisions.”*® A court could only uphold an agency decision on
the grounds on which the agency said it was based.”*! Such a requirement was
consistent with ‘fair play’ and required decision makers to be candid. There was no

requirement that these reasons should be only factual.

Moreover, courts required that administrators actively exercised their
discretion. In New York v. United States (The New York case)**? Justice Douglas
giving the majority decision once again reiterated that a decision of the ICC was
entitled to great weight, should not be bound to any particular formula and as long
4,24

as it was found to be in a ‘zone of reasonableness’ would not be overturne

Justice Douglas was keen to note that the administrative process was

fluid and changing - the resultant of factors that must be valued as well as
weighted. Congress has therefore delegated the enforcement of
transportation policy to a permanent expert body and has charged it with
the duty of being responsive to the dynamic character of transportation
problems.***

Justice Douglas was not only stating that the ICC could exercise their discretion
flexibly but also that they should exercise their discretion flexibly. It was a positive

duty on the agency to deal with the problem in a proactive fashion.

? Ackerman (1998) at Chapter 11.

SEC v. Chenery 318 US 80 (1943) and SEC v. Chenery 332 US 194 (1947).
! SEC v. Chenery 332 US 194, 196 (1947).

2331 US 284 (1947).

3326, 328 and 331.

44 335.6.
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The combination of the need to give reasons and to show a positive exercise
of a duty could be quite exacting. Justice Frankfurter in the New York case
dissented, but his decision was still within the boundaries of the deliberative
paradigm. He noted that the decision would have a wide impact but that the ICC
had not clarified or articulated the economic and transportation circumstances
giving rise to the decision. Moreover the report done by the ICC was open to a
number of inferences and had not been clearly presented. Justice Frankfurter also
noted that there was no easy way to conclude what was the actual nature of the

.. . 24
decision being made.**’

Moreover in FCC v. RCA Communications**® Justice Frankfurter (in the
majority this time) held that a decision of the FCC should be struck down because
the FCC in merely relying on their own interpretation of Congressional policy had
been too rigid in their approach. This was reminiscent of some of the early ICC
decisions concerning interpretation. The FCC needed to consider the particular
circumstances of the case. Justice Frankfurter, discussing the nature of judicial

review, stated:

Ours is not the duty of reviewing determinations of ‘fact’ in the narrow
colloquial sense of that concept. Congress has charged the courts with the
responsibility of saying whether the Commission has fairly exercised its
discretion within the vaguish penumbrial bounds expressed by the
standard of ‘public interest’. It is our responsibility to say whether the
Commission has been guided by the proper considerations in bringing the
deposit of its experience, the disciplined feel of the expert to bear on
applications for licenses in the public interest.*’

#5352.7.
%346 US 86 (1952).
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Such a statement is very much within the deliberative paradigm and this decision
can be viewed as a blueprint for how scope of review is carried out under that

model.

This approach could also be seen in Universal Camera Corp. v. NLRB*® in
which Justice Frankfurter fleshed out the nature of the substantial evidence test (see
below). The decision, however, is perhaps more interesting for the way in which it
commented on the nature of the judicial task. Justice Frankfurter reviewed the
history and background of the inclusion of the substantial evidence test in the APA
and concluded that by including the test the Congress were expressing a ‘mood’.

The test could not operate as a set of rigid rules but only as a standard for

judgement.®

The requirement that ‘the substantiality of evidence must take into account
whatever in the record fairly detracts from its weight’” was not a ‘calculus of

evidence’ by which reviewing courts could assess evidence and Justice Frankfurter

was quick to note the importance of expert agencies in resolving disputes.”>’

Moreover, he stressed in strong terms the importance for any standard of review to

be flexible and that, in any case, judgement needed to be exercised. He stated:

A formula for judicial review of administrative action may afford grounds
for certitude but cannot assure certainty of application. Some scope for
judicial discretion in applying the formula can by avoided only be
falsifying the actual process of judging or by using the formula as an
instrument of futile casuistry. It cannot be too often repeated that judges
are not automata. The ultimate reliance for the fair operation of any

8340 US 474 (1951).
9 487.
20 488.
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standard is a judiciary of high competence and character and the constant
play of an informed professional critique upon its work.>'

There is no doubt that Justice Frankfurter was casting both the agency and the
judiciary in a deliberative role.”** The importance of flexibility can be seen in other

cases and perceptions concerning deliberative expertise were in no way limited to

Justice Frankfurter.?>>

6.1 The Evolution of Procedure and Rulemaking

In Universal Camera Justice Frankfurter also defined the ‘substantial
evidence’ test of the APA to require an analysis of all evidence on the record
including conflicting evidence. Thus this definition meant the substantial evidence
test was relatively nonsensical outside a formal proceeding context because

informal rulemaking had no record to speak of.

The rulemaking procedure/scope of review relationship proved to be
problematic. The APA gave freedom to an agency to choose procedures. The issue
was what were the implications of choosing formal rulemaking over adjudication
or informal rulemaking over formal rulemaking. A rough framework was
developed by agencies, courts and commentators. Adjudication would apply where
specific private interests were affected while informal rulemaking would be
appropriate in cases where the action of the agency was akin to legislation.

Informal rulemaking was becoming a more and more appropriate model because of

251 488-9.

2 See also NLRB v. Seven Up Bottling Co. of Miami 344 US 344 (1953); Far East

Conference v. USA 342 US 570 (1952); and his dissent in Swift & Co v. US 343 US 373
(1952).

3 New York v. US 331 US 284, 328 (1947); Ayrshire Collieries Corporation v. US 335

US 573, 593 (1949); Swift & Co v. US 343 US 373, 381 (1952); Fleming v. Florida Citrus
Exchange 358 US 153, 163 (1958).
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the increased complexity of regulation. Yet courts and commentators started to find
more consequence in the distinction. Davis proposed that ‘legislative’ and
‘adjudicative’ facts should be separated from each other. The former were facts
which ‘informed legislation’ and the latter evidence in relation to the particular
parties and immediate issues before the agency.”>* Such a distinction was circular
but popular with courts who were grappling to find frameworks for what was a
legitimate exercise of agency action.”>> In US v. Florida East Coast Railway

Company the Court stated that:

While the line dividing them may not always be a bright one these
decisions represent a recognized distinction in administrative law between
proceedings for the purpose of promulgating policy-type rules or disputed
facts in particular cases on the other.

Courts held that informal rulemaking was directed at policy making while
adjudication or formal rulemaking was concerned with deciding particular facts in
relation to specific persons.”>’ Moreover, informal rulemaking was ideally suited to
‘predictive activities’. Judge Leventhal in American Airlines Inc. v. Civil

Aeronautics Board noted that:

It is the kind of issue involving expert opinion and forecasts which cannot
be decisively resolved by testimony. It is the kind of issue where a month
of experience is worth a year of hearings.”®

He also noted that informal procedures were flexible enough to allow for trial and
error and the evolution of policy in the face of experience.?> Thus while it was for

the agency to choose which procedures they wanted to adopt, some inferences

> Davis (1958) at §15.03

3 American Airlines Inc. v. Civil Aeronautics Board 359 F.2d 624, 633 (D.C. Cir. 1966).
% 410 US 224, 245 (1973).

7 NLRB v. Wyman-Gordon 394 US 759, 765 (1969).

359 F.2d 624, 633 (D.C. Cir. 1966).
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about the nature of their task could be drawn from their choice.”®® Thus informal
rulemaking was perceived as an appropriate vehicle for polycentric and expert

decision making in the public interest.?®!

It may be for this reason that it was chosen as the main means of
rulemaking in risk regulation. At the same time, however, the abandonment of
adjudication for informal rulemaking was also part of a general realisation that
government by individual adjudication was simply no longer viable.”®* Formal
rulemaking was rarely used and viewed as unworkable.?® These debates about
rulemaking procedure were very influential on the role of the courts in risk

regulation in the 1970s. This will be discussed in Chapter Four.

6.2 1960s: The Shift Towards the Rationalist Paradigm

By the 1960s, the role of public administration was still uncertain, despite
the classificatory attempts of the APA. Much of this was due to the dramatic
political and scientific changes that had taken place. The role of the administrative

state was being scrutinised by both sides of the political debate.

World War II and the advent of the nuclear age brought new developments

in science and technology and thus a new faith in scientific methodology for
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solving problems.” At the same time, it also saw an upheaval in public

9 633. Also see US v. Storer Broadcasting 351 US 192, 204 (1956);
260 .
Ibid.

%! Reich (1966) at 1242.

%2 Vermont Yankee Nuclear Power Corp. v. NRDC 435 US 519 (1978).
2% pederson (1975) at 44.

2 Yellin (1983).
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administration and the war brought with it an influx of numerous new employees
and an ad hoc growth in administration, particularly the military bureaucracy.*®’
Moreover, there was a growing distrust in the personal aspects of public
administration. A number of reports from the mid 1950s onwards highlighted
problems of inefficiency, poorly trained personnel, and agency inertia. A number
of revisionist histories argued that New Deal concepts of expertise merely shrouded

agency capture and a maintenance of the status quo.*®®

By the 1960s a definite sea change was occurring in both the academic and
judicial approach to agencies. The 1960 Landis Report on Regulatory Agencies to
the President-Elect called the human aspects of bureaucracy into question. The
report was primarily concerned with the problems of unethical conduct and
institutional inertia and it focused in on the problems of delay and the deterioration
in the quality of personnel. Likewise Judge Friendly in 1962 characterised the area

of federal regulation as a ‘Serbonian bog’.?*” Administrators, he said:

did not combine the celerity of Mercury, the wisdom of Minerva, and the

purity of Diana.”®®
Kenneth Culp Davis wrote in 1965 what was described as a landmark in the legal
study of discretion: Discretionary Justice: A Preliminary Inquiry in which he

argued that unchecked and uncontrolled discretion was not desirable and that there

was a greater need for clear rules.

?% Crenson & Rourke (1987) at 138-150 and Trytten (1945) at 48-52.

% Bernstein (1955); Bernstein (1970); Mollenhoff (1965); and Kolko (1963).
%7 Friendly (1962) at 2.

28 Ibid. at vii.
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Similar trends can also be evidenced in relation to judicial review. The 1955
Task Force Report on Legal Services and Procedure to the Commission on the
Organisation of the Executive Branch of the Government argued that the phase of
regulatory ‘experimentation and development’ had passed and that the judiciary
should be more intrusive in carrying out judicial review.”® In particular, they
argued that the relationship between agencies and the courts should be the same as
between appellate and district courts.’’”® This was because the ‘mental processes’ of
both the court and the agency should be the same (particularly if the agency was
engaging in adjudication) and judicial review of the facts de novo should be
possible.271 The Taskforce Report clearly envisaged a rationalist form of expertise
where superior expert discretion was that which adhered to a chosen methodology
very closely. Moreover the approach required a greater identification of fact, law
and policy in agency decision making.?’? An expert was no longer the wise figure
who exercised his discretion in a flexible manner and with integrity but rather an

analyst who rigidly applied a theory to a given set of facts.

That report was a minority one and Kenneth Culp Davis criticised it heavily
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in his 1958 treatise’~ but the notion that administration was really just an expert

fact finder was becoming more popular. Moreover, claims to expertise were viewed

2% Task Force on Legal Services and Procedure (1955) at 205-214.
7 1bid. at 217,

7! bid. at 216.

2 Task Force on Legal Services and Procedure (1955) at 214.

*" Davis (1958) at §1.4.
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with distrust. For example, Justice Stewart in American Ship Building Co v.

NLRB?*™* stated:

The deference owed to an expert tribunal cannot be allowed to slip into
judicial inertia which results in the unauthorized assumption by the agency
of major policy decisions properly made by Congress.

Such sentiments could be found in many cases.>”> There was now a growing
fear that administration would make unwarranted policy decisions. Such a fear
rested on an assumption that the administration did have a clearly defined
constitutional role as a fact finder.?’”® Thus the courts were starting to be far more
concerned with the methodology of reasoning, ’’ the way in which numbers had
been calculated, and that there was a rational link ‘between the facts found and the
choices made’.”’® A decision was likely to be scrutinised in even more detail if it
was a departure from past practices.”” Where there had been once an appreciation
of trial and error there was now a perceived need to create uniform

administration.”®® Likewise, judicial review was generally encouraged.®!

274 380 US 300, 318 (1965).

5 Zuber v. Allen 396 US 168, 181 (1969); FTC v. Mary Carter Paint Co. 382 US 46, 52
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620 (1966), FTC v. Dean Foods 384 US 597, 618 (1966); US v. Western Pacific Railroad
Co. 352 US 59, 64 (1956);, and Communist Party of US v. Subversive Activities Control
Board 367 US 1, 40 (1961).
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Things became even more complicated with the advent of risk regulation in
the early 1970s. While there was a demand to constrain the power of administrative
agencies, new legislation also granted wide ranging power to experimental
agencies. During this time, there was clearly confusion over what was to be the role
of the administrative state. Risk regulation thus came into being during an era of

change and flux.

7. Conclusion

What is clear from the above analysis is that divergent understandings of
expertise have resulted in quite different approaches to judicial review. On the one
hand, the deliberative paradigm which had predominated in the early half of the
century, required that an agency had made a sensible and conscientious exercise of
judgement. There was no expectation that in doing so the agency would use a
universal formula or procedure. Moreover the fact/law distinction was seen as
being a counterproductive basis on which to ground scope of review doctrine. The
courts thus saw their task as being one concerned with ensuring that the agency had
thought about the issues. The justification was that regulatory problem solving was

of a transdisciplinary nature.

By 1970 however, judicial review was drifting towards the rationalist
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paradigm.”™” Under this paradigm the logic that the authority of the agency arose
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