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ABSTRACT 

 

T O W A R D S  A  N I G E R I A N  O B J E C T I V E S -B A S E D  T R I P L E  P E A K S   

F I N A N C I A L  R E G U L A T I O N  

 

O L U M I D E  F A M U Y I W A  

 

DP H I L ,  H I L A R Y ,  2015  

 

This is a normative research on how best to structure financial regulatory agencies 
and principles consistently with the core objectives of financial regulation in such a 
manner that can yield an effective regulatory framework for Nigeria. It moves 
forward the debate on what an effective financial regulatory ought to be relative to a 
country’s national context, its developmental stage and how international financial 
regulatory best practice principles can be ‘woven’ into the design of an enduring 
regulatory architecture in a developing economy such as Nigeria.  

 The thesis contributes to three areas namely: the literature on comparative 
financial regulation, financial legal transplantation, and financial regulatory reform. 
On comparative financial regulation, it contributes a developing world perspective on 
the legal and institutional challenges of financial regulation and how to deal with 
these challenges. On financial regulatory transplantation, it contributes to the debate 
on how best to conceptualise a financial regulatory architecture that mirror 
contemporary international best practices and that fits into the Nigerian context. In 
relation to financial regulatory reform, the thesis makes two major sub-contributions. 
First, it links financial regulation in Nigeria with robust and multi-layered regulatory 
accountability mechanisms including judicial and democratic accountability. Second, 
it generates principles that can be transformed into laws and policies to achieve the 
following: (a) the imposition of mandatory inter-agency co-ordination among 
financial regulators; (b) imposition of a statutory duty on financial regulators to 
prevent regulatory failure; (c) the imposition of liability for a supervisory failure 
induced collapse of a financial institution and (or) a financial crisis; (d) the use of 
irreversible convertible debentures as a corporate governance disciplinary mechanism 
to deter imprudent business model and to serve as a forward looking strategy to 
address the ‘historical inevitability of financial crises’ in the unlikely event that the 
financial regulatory system fails.     
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I N T R O D U C T I O N  A N D  C O N T E X T  

1 .1  I N T R O D U C T I O N  

Thi s  c h a p t e r  i n t r o d u c e s  t h e  t he s i s ’  t hema t i c  t h ru s t  name ly :  an  

advocacy  f o r  t he  adop t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on  i n  N ige r i a .  I t  p r e sen t s  unde r  s epa ra t e  

head ings  t he  ove rv i ew ,  s t a t e m e n t  o f  p r o b l e m,  t he  f ac tua l  

backg round ,  hypo the se s ,  me thodo log i e s ,  a cademic  con t ex t ,  

s c h o l a r l y  c o n t r i b u t i o n  a n d  t h e  t he s i s ’  s t r u c t u r e .    

  Th i s  chap t e r  i s  o rgan i s ed  i n to  s e v e n  s e c t i o n s .  T h i s  

i n t roduc t i on  i s  t he  f i r s t .  The  s econd  s ec t i on  p r e sen t s  an  ove rv i ew  

o f  t he  r e s ea r ch  p rob l em.  The  t h i rd  s ec t i on  p r e sen t s  t he  r e s ea r ch  

hypo the se s  i n  t e rms  o f  t he  t h r ee  key  ques t i ons  t ha t  a r e  a t  t he  

hea r t  o f  t he  t he s i s .  The  f ou r th  s ec t i on  d i s cus se s  t he  r e s ea r ch  

me thodo logy .  The  s i x th  s ec t i on  a r t i cu l a t e s  t he  academic  con t ex t  

o f  t he  r e s ea r ch ,  t he  r e ce ived  f i nanc i a l  r egu l a to ry  pa r ad igms  and  

a spe c t s  o f  t he  r e l evan t  l i t e r a tu r e .  The  s even th  s ec t i on  p r e sen t s  i t s  

ove ra l l  s t r u c t u r e .  The  e igh th  s e c t i o n  c o n c l u d e s  t h e  c h a p t e r . 1    

 

 

 

 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 We would like the reader to note that going forward and as the context warrants, we might  refer 

to this dissertation interchangeable as ‘thesis’ or ‘research.’ 
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1 .2  O V E R V I E W  O F  R E S E A R C H  P R O B L E M  

Thi s  t he s i s  exp lo r e s  and  ana ly se s  t he  l ega l  and  i n s t i t u t i ona l  

f r amew ork  r equ i r ed  t o  add re s s  t he  pe r enn i a l  i nc idence  o f  bank ing  

i n so lvenc i e s ,  and  i n  t he  pa s t  f ew  yea r s  t ha t  o f  sy s t emic  f i nanc i a l  

c r i s i s  i n  N ige r i a . 2  S p e c i f i c a l l y ,  i t  e x a m i n e s  t h e  p r o s p e c t s ,  

po t en t i a l s ,  and  pa r adoxes  o f  adop t i ng  an  ob j ec t i ve s - ba sed  t r i p l e  

peaks  r egu l a to ry  app roach  a s  a  n o r m a t i v e  f r a m e w o r k  f o r  t he  

s t r u c t u r i n g  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a .  Th i s  r egu l a to ry  

mode l  r e f e r s  t o  a  ne twork  o f  emerg ing  po l i cy  sugges t i ons  t ha t  t he  

e s sen t i a l  f i r s t  s t ep  i n  deve lop ing  a  sound  f i nanc i a l  r egu l a to ry  

a r ch i t e c tu r e  i s  t o  a s s ign  spec i f i c  goa l s  and  i n s t rumen t s  t o  

s e p a r a t e  a g e n c i e s . 3  

The  r ap id  a scendancy  o f  t h i s  r egu l a to ry  app roach  a s  a  

f r amew ork  f o r  an t i c i pa t i ng ,  p r even t i ng  and  mi t i ga t i ng  s y s t emic  

( f i nanc i a l )  me l t down  i s  a rguab ly  due  t o  t he  measu re  o f  succe s s  

r e co rded  i n  i t s  imp lemen ta t i on  i n  coun t r i e s  such  a s  Canada  and  

A u s t r a l i a . 4  Th i s  t he s i s  examines  i f  and  t o  wha t  ex t en t ,  t h i s  

app roach  may  be  succe s s f u l l y  mod i f i ed ,  domes t i c a t ed  and  app l i ed  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2  Nigeria is a sub-Saharan African country, ranked alongside Mexico, Indonesia and Turkey as a 

developing market economy See generally, BBC News Magazine ‘The MINT countries: Next 
economic giants?’ Available online at: <http://www.bbc.co.uk/news/magazine-25548060> 
accessed on 13 February 2014.     

3  OECD, Policy Framework for Effective and Efficient Financial Regulation (Paris: OECD, 
2010) 35 – 39; M. Taylor, ‘The Road to “Twin Peaks and the Way Back,’ 16 (2010) Conn. Ins. 
L. J.  61; J. Black and S. Jacobzone, ‘Tools for Regulatory Quality and Financial Sector 
Regulation: A Cross-Country Perspective’ OECD Working Paper on Public Governance, No. 
16 OECD Publishing, available online at: <http://dx.doi/org/10.1787/218772641848> accessed 
on 23 August 2013; The Department of the Treasury (US), Blueprint For a Modernised 
Financial Regulatory Structure (Washington D.C. 2008).  

4  L. Ratnovski and R. Huang, ‘Why are Canadian Banks More Resilient?’ (2009) International 
Monetary Fund (IMF) Working Papers Series, available online at: 
<http://ssrn.com/abstract=1442254> accessed on 10 September 2012 
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as  a  no rma t ive  f r amework  f o r  t he  r e f o rm o f  N i g e r i a ’ s  f i n a n c i a l  

r egu l a to ry  sy s t em to  e f f ec t i ve ly  an t i c i pa t e  and  p r even t  f i nanc i a l  

c r i s i s .   

S u m m a r i l y ,  t h e  q u e s t i o n s  p o s e d  i n  t h i s  r e s e a r c h  a r e  

twof o ld .  Fir s t ,  w h a t  a r e  t h e  f i n a n c i a l  r e g u l a t o r y  i s s u e s  

r e spons ib l e  f o r  and  accen tua t ed  by  t he  N ige r i an  f i nanc i a l  c r i s i s  

o f  20 08 - 09 ,  and  how can  t he  N ige r i an  f i nanc i a l  r egu l a to ry  s y s t e m 

be  r e f o rmed  t o  add re s s  t he se  i s sue s ,  i nc lud ing  t he  ques t i on  o f  

s u p e r v i s o r y  n e g l i g e n c e  i m p l i c a t e d  i n  t h a t  c r i s i s ?  Second ,  w h a t  

a r e  t he  pa r adoxes ,  p i t f a l l s  and  p ro spec t s  o f  adop t i ng  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  app roach  a s  a  f r amework  f o r  

s t r u c t u r i n g  f i n a n c i a l  r e g u l a t o r y  p r i n c i p l e s  and  i n s t i t u t i ons  f o r  

N i g e r i a ?  T o  r e s o l v e  t h e s e  q u e s t i o n s  a n d  m o r e  s p e c i f i c a l l y  t o  

p ropose  no rma t ive  r egu l a to ry  p r i nc ip l e s  and  i n s t i t u t i ona l  

con f igu ra t i on  f o r  t he  r e f o rm  o f  N ige r i an  f i nanc i a l  r egu l a to ry  

f r amew ork ,  t h i s  t he s i s  p rov ide s  a  t heo re t i c a l  examina t i on  and  

d i s cus s ion  o f  how s t ruc tu r i ng  r egu l a to ry  agenc i e s  and  p r i nc ip l e s  

i n  l i ne  w i th  t he  co re  goa l s  o f  f i nanc i a l  r egu l a t i on ,  wh ich  d r aws  

l e s sons  f rom compara to r s  coun t r i e s ,  con j o ined  w i th  t he  u se  o f  

t o r t  l aw  neg l i gence  l i ab i l i t y ,  c an  y i e ld  an  e f f ec t i ve  f r amework  f o r  

N i g e r i a .   
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1 .3  T H E  N I G E R I A N  F I N A N C I A L  S Y S T E M  A N D  R E G U L A T O R Y  

I S S U E S  

Thi s  s ec t i on  p r e sen t s  a  map  o f  t he  N ige r i an  f i nanc i a l  sy s t em.  The  

map  i s  l i nked  t o  a  b r i e f  d i s cus s ion  o f  t he  N ige r i an  f i n anc i a l  c r i s i s  

o f  2008 - 09 .  The  d i s cus s ion  i n  t u rn  p r e f ace s  a  d i s cus s ion  o f  t h r ee  

causa l  man i f e s t a t i ons  o f  t he  ‘ c r i s i s ’  o f  f i nanc i a l  r egu l a t i on  i n  

N i g e r i a .  T h e  s e c t i o n  e n d s  w i t h  a  c o n s i d e r a t i o n  o f  t h e  p r o b l e m  o f  

add re s s ing  t he  c r i s i s  o f  f i nanc i a l  r egu l a t i on  t h rough  p i ecemea l  

r e f o rms .  ’   

1 .3 .1   The  N iger ian  F inanc ia l  Sys t em  

The  N ige r i an  f i nanc i a l  sy s t em compr i s e s  t he  f i nanc i a l  r egu l a to ry  

s y s t e m  and  t he  f i nanc i a l  ma rke t .   

1 .3 .1 .1  The  F inanc ia l  Regu la tory  Sys t em  

The  N i g e r i a  f i nanc i a l  r egu l a to ry  s y s t em  compr i s e s  r egu l a to ry  

agenc i e s  t ha t  ove r see  t he  imp lemen ta t i on  o f  f i nanc i a l  l aws  and  

po l i c i e s  name ly :  t he  MoF ,  CBN,  NDIC ,  SEC,  NAICOM,  PENCOM  

and  cou r t s  such  a s  t he  FHC and  IST .  The  MoF  i s  t he  gove rnmen t  

m in i s t r y  r e spons ib l e  f o r  t he  con t ro l  and  managemen t  o f  t he  

pub l i c  f i nance  o f  t he  Fede ra t i on .  I t s  f unc t i ons  i nc lude  p r epa r ing  

annua l  e s t ima t e s  o f  r evenue  and  expend i t u r e  f o r  t he  Fede ra l  

gove rnmen t ,  f o rmu la t i ng  po l i c i e s  on  f i s ca l  and  mone t a ry  ma t t e r s ,  

ma in t a in ing  i n t e rna l  and  ex t e rna l  va lue  and  s t ab i l i t y  o f  t he  

N i g e r i a n  cu r r ency .  The  CBN i s  t he  cen t r a l  bank  and  p ruden t i a l  

r egu l a to r  and  supe rv i so r  f o r  t he  bank ing  s ec to r .  The  ob j ec t s  o f  

t he  CBN a re  s e t  ou t  i n  t he  Cen t ra l  Bank  o f  N ige r ia  Ac t  2007  
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( CBN Ac t ) , 5 and  i t s  p r i nc ipa l  ob j ec t s  i nc lude  ensu r ing  mone t a ry  

and  p r i c e  s t ab i l i t y  and  p romot ing  a  sound  f i nanc i a l  sy s t em in  

N i g e r i a .  T h e  C B N  en f o rce s  t he  p rov i s i ons  o f  Bank ing  and  O ther  

F inanc ia l  I n s t i t u t i ons  Ac t  ( BOFIA ) ,  t h e  l eg i s l a t i on  t ha t  r egu l a t e s  

banks .  The  NDIC  en f o rce s  t he  p rov i s i ons  o f  t he  NDIC Ac t  ( t he  

l eg i s l a t i on  t ha t  e s t a b l i s h e s  t h e  depos i t  i n su r ance  s cheme) ;  

s u p e r v i s e s  i n su red  depos i t  money  banks ; 6  and  ac t s  a s  t he  

r e so lu t i on  au tho r i t y  a s  we l l  a s  bank  l i qu ida to r .  H o w e v e r ,  t he  

N D I C  c o n s u l t s  t h e  C B N  o n  cap i t a l  i n j ec t i on  i n to  banks . 7 The  SEC 

en f o rce s  t he  p rov i s i ons  o f  t he  I nve s tmen t  and  Secur i t i e s  Ac t  

( ISA ) ,  t he  l aw  tha t  r egu l a t e s  t he  cap i t a l  ma rke t . 8 The  NAICOM 

en f o rce s  t he  p rov i s i ons  o f  t he  NAICOM Ac t  and  t he  I n surance  

Ac t ,  t he  two  s t a tu t e s  t ha t  r egu l a t e  t he  i n su rance  s ec to r . 9 PENCOM 

en f o rce s  t he  p rov i s i ons  o f  t he  Pens ion  Re fo rm  Ac t  o f  N ige r ia ,  t he  

s t a t u t e  t ha t  r egu l a t e s  pens ion  ma t t e r s . 10 

 There  a r e  a l so  s e l f - r egu l a to ry  o rgan i s a t i ons  t ha t  p r e sc r i be  

code  o f  e t h i c s  f o r  t he i r  member s .  The y  i nc lude ,  t he  Cha r t e r ed  

In s t i t u t e  o f  Banke r s  (C IBN) ,  I n s t i t u t e  o f  Cha r t e r ed  Accoun t an t s  

( ICAN) ,  Assoc i a t i on  o f  Na t i ona l  Accoun t an t s  (ANA) ,  Cha r t e r ed  

In s t i t u t e  o f  S tockb roke r s  (C IS ) ,  Assoc i a t i on  o f  S tock  Brok ing  

H o u s e s  o f  N i g e r i a  ( A S B H N ) ,  A s s o c i a t i o n  o f  I s s u i n g  H o u s e s  o f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5  Section 2 of the CBN Act. 
6  Part VI of NDIC Act.  
7 Sections 31 and 34 of BOFIA. 
8  Section 13 of ISA, 2007.  
9  Sections 1, 6 and 7 of the National Insurance Commission Act No. 1 of 1997. 
10  Sections 14 and 15 of the Pension Reform Act of Nigeria, Act No. 2 of 2004. 
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N i g e r i a  ( A I H N ) ,  A s s o c i a t i o n  o f  C a p i t a l  M a r k e t  R e g i s t r a r s  

(ACMR) ,  Assoc i a t i on  o f  Co rpo ra t e  T rus t ee s  (ACT) ,  F inanc i a l  

M a r k e t  A s s o c i a t i o n  o f  N i g e r i a  ( F M A N ) ,  C a p i t a l  M a r k e t  S o l i c i t o r s  

A s s o c i a t i o n  ( C M S A ) ,  a n d  t h e  A s s o c i a t i o n  o f  B u r e a u  d e  C h a n g e  

O p e r a t o r s  o f  N i g e r i a .  G e n e r a l l y ,  t h e y  h a v e  t h e  p o w e r s  t o  s a n c t i o n  

e r r i ng  member s  i n  l i ne  w i th  t he i r  code  o f  e t h i c s .   The  j ud i c i a ry  

a l so  p l ays  a  r o l e .   

 The  FHC i s  a  f ede r a l  cou r t  w i th  exc lu s ive  t r i a l  j u r i sd i c t i on  

i n  c iv i l  c ause s  and  ma t t e r s  r e l a t i ng  no t ab ly  t o :  bank ing ,  banks ,  

and  o the r  f i nanc i a l  i n s t i t u t i ons ;  bank rup t cy  and  i n so lvency ;  t he  

ope ra t i on  o f  t he  compan ie s ;  and  t he  admin i s t r a t i on  o r  t he  

managemen t  and  con t ro l  o f  t he  Fede ra l  Gove rnmen t  o r  any  o f  i t s  

agenc i e s . 11  The  cou r t  spec i f i c a l l y  ad j ud i ca t e s  d i spu t e s  t ha t  may  

a r i s e  f r om the  en f o rcemen t  o f  BOFIA ,  CBN Ac t ,  NDIC  Ac t ,  

I n surance  Ac t ,  NAICOM Ac t ,  and  I SA .  The  IST  i s  a  j ud i c i a l  body  

e s t ab l i shed  by  s e c t i o n  2 7 4  o f  t he  I SA  2007 . 12 The  A c t  g ive s  t he  

T r ibuna l  exc lu s ive  j u r i sd i c t i on  t o  hea r  and  de t e rmine  any  

ques t i on  o f  l aw  o r  d i s p u t e  i n v o l v i n g :  ( a )  dec i s i on  o r  

de t e rmina t i on  o f  t he  SEC,  (b )  SEC and  a  c ap i t a l  ma rke t  s e l f  

r egu l a to ry  o rgan i s a t i on ,  ( c )  a  c ap i t a l  ope ra to r  and  SEC,  (d )  an  

i nves to r  and  SEC,  ( e )  an  i s sue r  o f  s ecu r i t i e s  and  SEC,  and  ( f )  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
11  Section 249 (1) of the Constitution of Federal Republic of Nigeria (CFRN), 1999 (formerly, 

section 228(1) of the Constitution of the Federal Republic of Nigeria, 1979) establishes the FHC 
as the successor court to the Federal Revenue Court, established by section 1 (1) of the Federal 
Revenue Court Act of 1973, now restyled as the Federal High Court (FHC) Act of 1973.  See for 
the full list of matters over which the FHC has exclusive jurisdiction: section 251(1) of the 
Constitution of the Federal Republic of Nigeria 1999.   

12  Formerly, section 224 of the ISA 1999.    
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d i spu t e s  a r i s i ng  f rom the  admin i s t r a t i on ,  managemen t  and  

ope ra t i on  o f  co l l e c t i ve  i nves tmen t  s chemes . 13  The  IST  i s  no t  

exp re s s ly  men t ioned  i n  t he  CFRN 1999 ,  un l i ke  t he  FHC.  

H o w e v e r ,  i t s  c r ea t i on  de r i ve s  f rom s e c t i o n  6 ( 4 ) ( a )  o f  t he  CFRN 

1999 .  Tha t  s ec t i on  empower s  t he  Na t i ona l  Assemb ly  o f  N ige r i a  t o  

e s t ab l i sh  c ou r t s  o the r  t han  t hose  t o  wh ich  t he  s ec t i on  r e l a t e s ,  bu t  

w i t h  s u b o r d i n a t e  j u r i s d i c t i o n  t o  t h a t  o f  a  H ig h  C o u r t . 14 

 The  r egu l a t ed  f i nanc i a l  i n t e rmed ia r i e s  compr i s e  22  depos i t  

money  banks  ( f o l l owing  t he  l i c ens ing  o f  a  commerc i a l  bank ,  

H e r i t a g e  B a n k i n g  C o m p a n y  L imi t ed  i n  2012 ) ,  2  me rchan t  banks ,  4  

d i s coun t  house s ,  880  mic ro f i nance  banks ,  66  f i nance  compan i e s ,  

82  p r ima ry  mor tgage  banks ,  690  s ecu r i t i e s  b roke rage  f i rms ,  13  

pens ion  f und  admin i s t r a t o r s ,  7  pens ion  f und  cus tod i ans ,  2 , 020  

Bureaux - de - Change ,  a  s t ock  exc hange ,  a  commod i ty  and  

s e c u r i t i e s  e x c h a n g e ,  5  d e v e l o p m e n t  f i n a n c e  i n s t i t u t i o n s ,  a  p u b l i c  

c r ed i t  bu reau ,  3  p r i va t e  c r ed i t  bu reaux ,  45  i n su rance  compan ie s ,  

2  r e i n su rance  compan i e s ,  and  50  i n su rance  l o s s  ad ju s t e r s . 15	
  

1 .3 .1 .2  The  F inanc ia l  Marke t  

The  f i nanc i a l  ma rke t  d iv ide s  i n to  t he  money  marke t  and  t he  

cap i t a l  ma rke t .  The  money  marke t  i s  unde r  CBN’s  r emi t .  I t  i s  a  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13  Section 284 of the ISA 2007.  
14  The courts to which the section relates are enumerated in section 4(5) (a) – (k) of the CFRN 

1999 as follows: the Supreme Court of Nigeria; the Court of Appeal; the Federal High Court; 
the High Court of the Federal Capital Territory; a High Court of a State; the Sharia Court of 
Appeal of the Federal Capital Territory; a Sharia Court of Appeal of a State; a Customary Court 
of Appeal of a State; such other courts as may be authourised by law to exercise jurisdiction at 
first instance or on appeal on matters with respect to the National Assembly, or a House of 
Assembly of a State may make law.   

15  Central Bank of Nigeria, CBN Annual Report 2012, (Abuja: Research Department of the Central 
Bank of Nigeria, 2012) xxxviii. This is the most recent Report. 
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marke t  f o r  sho r t – t e rm  f unds  domina t ed  by  t he  bank ing  i ndus t ry  

and  cu r r en t l y  a ccoun t s  f o r  ove r  80  pe r cen t  o f  f i nanc i a l  s ec to r  

a s s e t s  and  r ep re sen t s  a bou t  53 .6  pe r cen t  o f  N ige r i a ’ s  GDP. 16 

F o l l o w i n g  a  p r o g r a m m e  o f  c o n s o l i d a t i o n  a n d  r e c a p i t a l i z a t i o n ,  t h e  

number  o f  banks  was  r educed  f rom abou t  90  i n  2005  t o  24  by  

2006  and  p r e sen t l y  t he r e  a r e  22  commerc i a l  banks ,  w i th  ₦18 .2  

t r i l l i on  a s se t s  and  ₦12 .5  t r i l l i on  i n  depos i t s  ( abou t  US$81  

b i l l i on ) ,  and  one  I s l amic  (non - in t e r e s t )  bank . 17  Th ree  banks ,  

S t a n b i c - IBTC,  S t anda rd  Cha r t e r ed ,  and  C i t i bank ,  a r e  f o r e ign -

owned .  They  ho ld  abou t  14  pe r cen t  o f  a s s e t s  i n  t he  i ndus t ry . 18  

 The  cap i ta l  marke t  i s  unde r  SEC’s  r emi t ,  bu t  t he  NSE  

r egu l a t e s  t r ad ing  on  t he  s t ock  exchange .  N S E  i s  a  s e l f - r egu l a to ry  

o rgan i s a t i on  w i th in  t he  SEC’s  r egu l a to ry  r emi t .  As  o f  December  

31 ,  2013 ,  t he  exchange  had  abou t  200  compan ie s  l i s t ed  unde r  33  

s e c t o r s ,  w i t h  a  t o t a l  m a r k e t  c a p i t a l i z a t i o n  o f  a b o u t  N 1 2 . 8 8  

t r i l l i on  ($80 .8  b i l l i on  USD) . 19  A l l  l i s t i n g s  a r e  i n c l u d e d  i n  t h e  

N S E  A l l  S h a r e s  I ndex .  N S E ’ s  ex i s t ence  r e f l e c t s  N ige r i a ’ s  

adop t i on  o f  a  s e l f - r egu l a t ed  s t o c k  e x change  s im i l a r  t o  t he  mode l  

i n  coun t r i e s  such  a s  Un i t ed  K ingdom and  Un i t ed  S t a t e s .  Howeve r ,  

conce rns  r e l a t i ng  t o  t r an spa rency ,  con f l i c t  o f  i n t e r e s t ,  co l l u s ion  

and  un f a i r  advan t age  a r e  o f t en  r a i s ed  i n  r e l a t i on  t o  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16  ibid. 
17  ibid. 
18  ibid. 
19  See generally the Stock Market Report for 09 May 2014 at (n 23) below.   
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gove rnance  o f  t he  NSE . 20 F o r  i n s t a n c e ,  i n  t he  no to r i ous  ‘due l  o f  

co rpo ra t e  o l i ga r chs ’  a  pa s t  V ice  P re s iden t  and  l a t e r  P r e s iden t  o f  

N S E  w a s  s u e d  f o r  u s i n g  h i s  p o s i t i o n ,  i n s i d e r  k n o w l e d g e ,  a n d  

connec t i ons  i n  t he  s t ock  marke t  t o  dep re s s  t he  sha r e s  o f  a  

company  owned  by  h i s  co rpo ra t e  r i va l . 21       

 The  cap i t a l  ma rke t  i s  f u r t he r  subd iv ided  i n to  equ i t y  and  

deb t  ma rke t s .  New i s sue s  and  ex i s t i ng  sha r e s  a r e  t r aded  i n  t he  

p r ima ry  and  s econda ry  equ i t y  ma rke t s  r e spec t i ve ly .  Banks  and  

i n su rance  compan ie s  ( r anked  t oge the r  a s  f i nanc i a l  s e rv i ce s  

i ndus t ry )  have  cons i s t en t l y  a ccoun t ed  f o r  19  o f  t he  t op  20  

compan ie s  by  t u rnove r  vo lume .  Banks  a lone  r ep re sen t  15  o f  t he  

t op  20  compan ie s  i n  t e rms  o f  ma rke t  c ap i t a l i s a t i on .  Th i s  

demons t r a t e s  banks ’  dominance  i n  t he  N ige r i an  equ i t y  ma rke t  and  

t he  f i nanc i a l  sy s t em. 22 The  deb t  m a rke t  i s  domina t ed  mos t l y  by  

t r ad ing  i n  bonds .  The  marke t  ha s  g rown  s t ead i l y  s i nce  t he  

i s suance  o f  Fede ra l  Gove rnmen t  (FGN)  bonds  was  r e susc i t a t ed  i n  

2003  a f t e r  an  18 - yea r  h i a tu s .  A s  o f  O c t o b e r  2 0 1 4 ,  t h e  N i g e r i a n  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
20   M. Fuchs and I. Radwan, Making Finance Work for Nigeria (Washington D.C.: World Bank 

Group, 2009) 147.                                                                               
21  A. Elesin, ‘AP Shares: Otedola Sues Dangote for N117 billion,’ available at: 

<http://www.nairaland.com/257428/ap-shares-scandal-otedola-sues> accessed on 26 August 
2013. 

22  Fuchs and Radwan (n 20) 31 – 44. See also the Stock Market Report for 09 May 2014, which 
shows that the financial services industry (measured by volume) led the activity chart with 
1.345 billion shares valued at N9.334 billion traded in 12,384 deals; thus contributing 79.22% 
and 53.57% to the total equity turnover volume and value respectively. The report is available 
online at, 
<http://www.nse.com.ng/MarketNews/Downloads/Weekly/Weekly%20%20Report%20for%20t
he%20week%20Ended%2009-05-2014.pdf> accessed on 13 May 2014. 
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bond  marke t  c ap i t a l i s a t i on  i s  abou t  N 5 .90  t r i l l i on  ($36 .42  b i l l i on  

U S D )  c o m p r i s i n g  F G N ,  S t a t e  a n d  c o r p o r a t e  b o n d s . 23      

 I n s t i t u t i ona l  i nves to r s  i n  N ige r i a  compr i s e  mos t l y  i n su rance  

compan ie s ,  pens ion  f unds ,  and  un i t  t r u s t s .  A l toge the r ,  t hey  

accoun t  f o r  14 .7  pe r cen t  o f  t he  t o t a l  a s s e t s  i n  t he  f i nanc i a l  

s y s t e m  a t  y e a r  e n d - 2011 . 24 A l s o  a t  y e a r  e n d -2011 ,  t he  b r eakdown  

o f  l oca l  i nves tmen t  on  t he  NSE  sh ows  t ha t  i n s t i t u t i ona l  i nves to r s  

a ccoun t ed  f o r  abou t  91  pe r cen t  o r  N1 .13  t r i l l i on  ($7 .43  b i l l i on  

U S D )  o f  t h e  t r a d i n g  a c t i v i t i e s . 25 Whi l e  i t  c an  be  su rmi sed  f rom 

the se  f i gu re s  t ha t  t he  f i nanc i a l  s e rv i ce s  i ndus t ry  wou ld  have  

a t t r a c t ed  a  cons ide r ab l e  pe r cen t age  o f  t he  i nves tmen t ,  o f f i c i a l  

con f i rma t ion  i s  no t  ava i l ab l e .  A l so  no t  pub l i c l y  ava i l ab l e ,  i s  

i n f o rma t ion  on  t he  dep th  and  ex t en t  o f  co rpo ra t e  gove rnance  

i n f l uence  ( i f  any  a t  a l l )  t ha t  i s  exe r c i s ed  by  i n s t i t u t i ona l  

i nves to r s  i n  t he  f i nanc i a l  s e rv i ce s  i ndus t ry .   

1 .3 .2   The  N iger ian  F inanc ia l  Cr i s i s  o f  2008 - 09  

Thi s  c r i s i s  a f f ec t ed  nea r ly  a l l  t he  key  s e c t o r s  o f  t h e  f i n a n c i a l  

s y s t e m .  The  s t o c k  m a r k e t  c r a s h e d  w i t h  a  l o s s  o f  $ 6 0  b i l l i o n  i n  

c ap i t a l i s a t i on  and  t he  r e su l t i ng  l i qu id i t y  con t r ac t i on  i n  t he  

bank ing  s ec to r  owing  l a rge ly  t o  ma rg ina l  l oan  exposu re s ,  f o r ced  

t he  CBN to  i n j ec t  N620  b i l l i on  ( abou t  $4 .1  b i l l i on  U S D )  i n t o  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
23  A. Oteh, ‘Building a Vibrant Domestic Bond Market in Nigeria’  (2014) available online at: 

http://www.africanbondmarkets.org/en/news-events/african-bond-market-
review/article/building-a-vibrant-domestic-bond-market-in-nigeria-61665/ accessed on 20 
December 2014. The writer is the incumbent Director General of the Nigerian Securities and 
Exchange Commission.  

24  CBN (n 15). 
25  O. Onyema, ‘Opening Remarks at the NSE Institutional Investors’ Clinic’ 26 September 2012.  
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e igh t  i n so lven t  b anks  w h i c h  w e r e  e i t h e r  l a t e r  s o l d ,  l i q u i d a t e d ,  o r  

r a t i ona l i s ed  and  kep t  a s  go ing  conce rns . 26  The  deb i l i t a t i ng  

r eve rbe r a t i ons  o f  t he  c r i s i s ,  bo th  i n  t e rms  o f  i t s  immed ia t e  

unp receden t ed  and  eno rmous  demand  on  t he  N ige r i an  t r e a su ry  and  

t he  con t r ac t i on  i n  mone y  supp ly ,  r edundanc i e s ,  l ay - o f f s  and  l o s s  

o f  i nves tmen t s ,  we re  and  a r e  s t i l l  b e ing  f e l t  b eyond  t he  f i nanc i a l  

s y s t e m  a n d  i n  t h e  c o u n t r y ’ s  w i d e r  s o c i o - economic  l i f e .    

The  c r i s i s  a f t e rma th  ha s  spawn  scho l a r l y  commen ta r i e s ,  

w h i c h  m o s t l y  a t t e m p t  t o  d i s s e c t  i t s  c aus e s  and  p ro f f e r  r e f o rm  

p roposa l s .  These  commen ta r i e s  have  made  wor thy  and  qua l i t y  

con t r i bu t i ons  t o  t he  deba t e  on  t he  s t r a t eg i e s  and  po l i cy  op t i ons  

f o r  r e f o rming  t he  N ige r i an  f i nanc i a l  r egu l a to ry  s y s t em to  

f o r e s t a l l  a  r e c r udescence  o f  t he  c r i s i s .  Bu t  ques t i ons  on  t he  l ega l  

and  i n s t i t u t i ona l  f r amework  r equ i r ed  t o  add re s s  t he  f undamen ta l  

c ause s  o f  r egu l a to ry  de f i c i enc i e s  and  supe rv i so ry  f a i l u r e  have  no t  

been  add re s sed  w i th  p ro f ound  de t a i l  i n  ex i s t i ng  l i t e r a tu r e .  27  

P r e c u r s o r  s c h o l a r l y  s t u d i e s  a n d  p r e s c r i p t i o n s  h a v e  n o t  a l so  

exhaus t i ve ly  add re s sed  i f  and  how the  emerg ing  ob j ec t i ve s - ba sed  

app roach  t o  t he  s t r uc tu r i ng  o f  f i nanc i a l  r egu l a to ry  a r ch i t e c tu r e  

t ha t  have  been  adop t ed  w i th  some  measu re  o f  succe s s  e l s ewhe re  

con j o ined  w i th  o the r  r egu l a to ry  s t r a t eg i e s ,  i nc lud ing  t he  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26  See generally: D. Alford, ‘Nigerian Banking Reform: Recent Actions and Future Prospects’ 5, < 

http://ssrn.com/abstract=1592599 > accessed on 22 May 2012; C. Nwude, ‘The Crash of the 
Nigerian Stock Market: What Went Wrong, the Consequences and the Panacea’ (2012) Vol. 2, 
No. 9, Developing Country Studies, 105 – 6 < 
http://www.iiste.org/Journals/index.php/DCS/article/view/2973 > accessed 10 January 2013. 

27  The research conceives regulatory failure in terms of a deficiency in norms, principles and rules, 
conjoined with lack of the requisite enforcement power(s), which creates vulnerabilities for a 
financial crisis. Supervisory failure is defined in terms of sub-optimal enforcement of regulatory 
principles and rules, which creates vulnerabilities for a financial crisis.  
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impos i t i on  o f  l i ab i l i t y  f o r  neg l i gen t  f i nanc i a l  r egu l a t i on  can  spu r  

r e f o rm  in  N ige r i a .  The  r e sea r ch  a ims  t o  f i l l  t h i s  gap  i n  t he  

l i t e r a tu r e .  I t  examines  t he  po t en t i a l s  and  pa r adoxes  o f  adop t i ng  

an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  a s  a  

no rma t ive  f r amework  f o r  t he  r e f o rm o f  N i g e r i a n  f i nanc i a l  

r egu l a to ry  sy s t em.   

1 .3 .3   The  Anatomy  o f  ‘F inanc ia l  Regu la t ory  Cr i s i s ’  in  

N i g e r i a  

Long  be f o re  t he  N ige r i an  f i nanc i a l  c r i s i s  o f  2008 - 09  t he r e  

a rguab ly  had  been  an  o lde r  bu t  no  l e s s  deb i l i t a t i ng  c r i s i s⎯a  

f i nanc i a l  r egu l a to ry  c r i s i s .  The  c r i s i s  i s  i n  t e rms  o f  a  pe r ce ived  

i nab i l i t y  o f  t he  f i nanc i a l  r egu l a to ry  sy s t em to  e f f ec t i ve ly  add re s s  

t he  i s sue s  t ha t  cha r ac t e r i s ed  t he  p r ev ious  ca se s  o f  i n so lvenc i e s  o f  

f i nanc i a l  i n s t i t u t i ons  i n  N ige r i a ,  t he  r egu l a to ry  de f i c i enc i e s  and  

s u p e r v i s o r y  f a i l u r e  t h a t  s u b s t a n t i a l l y  i n d u c e d  t h e  c r i s i s  o f  2 0 0 8  –  

09  and  t he  new  r egu l a to ry  i s sue s  t h rown  up  by  t ha t  c r i s i s .  O n  t h i s  

v i ew ,  t h i s  c r i s i s  ha s  t h r ee  causa l  man i f e s t a t i ons .  Fir s t ,  t h e  c r i s i s  

man i f e s t ed  i n  t hose  gene ra l  i s sue s  t ha t  have  pe r enn i a l l y  impeded  

t he  emergence  o f  an  e f f ec t i ve  f i nanc i a l  r egu l a to ry  sy s t em in  

N i g e r i a .  T h e s e  i s s u e s  a r e  n o t  s o l e l y  l e g a l  i n  t h a t  t h e y  e n c o m p a s s  

ma t t e r s  po l i t i c a l ;  ma t t e r s  soc io - economic ;  and  ma t t e r s  e t h no -

r e l i g ious .  Second  and  i n  t he  r egu l a to ry  space  be tween  t he  

imp lemen ta t i on  o f  N ige r i an  f i nanc i a l  conso l i da t i on  p rog ramme  in  

2005  and  t he  f i nanc i a l  c r i s i s  o f  2008 - 09 ,  t he  c r i s i s  man i f e s t ed  i n  

r egu l a to ry  de f i c i enc i e s  and  supe rv i so ry  f a i l u r e .  T h i r d  and  pos t  
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2009  t he  c r i s i s  ha s  man i f e s t ed  i n  new  r egu l a to ry  i s sue s  wh ich  t he  

c r i s i s  o f  2008 - 09  t h r ew  up .  I n  wha t  f o l l ows ,  we  sha l l  f ocus  on  t he  

f i r s t  and  t h i rd  causa l  man i f e s t a t i ons  o f  t he  c r i s i s .  Chap t e r  2  

w o u l d  f o c u s  e x t e n s i v e l y  o n  t h e  s e c o n d  causa l  man i f e s t a t i on .   

1 .3 .3 .1   Genera l  I s sues   

A f t e r  t he  N i g e r i a n  f i n a n c i a l  c r i s i s  o f  2008 - 9  and  d r awing  f rom 

the  coun t ry ’ s  pa s t  expe r i ence  w i th  bank ing  i n so lvenc i e s ,  

commen ta r i e s  on  t he  cause s  o f  t he  c r i s i s  and  i n so lvenc i e s  

coa l e sce  a round  t he  no t i on  t ha t  t he  r egu l a to ry  f r ame w o r k  i s  

i n f e s t ed  w i th  i s sue s ,  wh ich  have  gene ra l l y  and  pe r enn i a l l y  

impede d  t he  emergence  o f  a  s a f e ,  sound  and  r e s i l i en t  f i nanc i a l  

s y s t e m .  These  i nc lude :  c ap tu r e  and  pe rve r s ion  o f  t he  f i nanc i a l  

r egu l a to ry  s y s t e m ; 28 l a ck  o f  r egu l a to ry  accoun t ab i l i t y ; 29 abuse  and  

(o r )  m i suse  o f  r egu l a to ry  power s ; 30 con f l i c t  be tween  sho r t - t e rm  

t enu re  p r e s su re  on  s en io r  r egu l a to ry  o f f i c i a l s  t o  demons t r a t e  

a c t i on  and  l ong - t e rm  sa f e ty  o f  t he  f i nanc i a l  sy s t em; 31 l ops ided  

en f o rcemen t  o f  r egu l a to ry  s anc t i ons ; 32  r egu l a to ry  f avou r i t i sm; 33 

l a ck  o f  e f f ec t i ve  r egu l a to ry  gove rnance  and  i n t e r - agency  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
28  S. Apati, The Nigerian Banking Sector Reforms: Power and Politics, (Basingstoke: Palgrave 

Macmillan, 2012) 28 – 34, 104 (discussing this practice under the heading, ‘Financial Terrorism 
and the Games Banks Play’).  

29  ibid, 132. 
30   T. Ogowewo and C. Uche, ‘[Mis]Using Bank Share Capital as a Regulatory Tool to Force Bank 

Consolidation in Nigeria’ (2006) vol. 50, 2 Journal of African Law, 161, 166 – 70; Apati (n 28) 
115 – 28. 

31  ibid. 
32  Apati (n 28) 41 – 52. 
33  ibid, 78 – 86. 
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coo rd ina t i on ; 34  exce s s ive  po l i t i c a l  i n f l uence  and  t he  l a ck  o f  

ope ra t i ona l  i ndependence  o f  r egu l a to ry  i n s t i t u t i ons  and  t he i r  

o f f i c i a l s ; 35 endemic  and  de s t ruc t i ve  co rpo ra t e  gove rnance  abuse s  

i n  f i nanc i a l  i n s t i t u t i ons ;  and  t he  f ac t  t ha t  t he  f i nanc i a l  sy s t em i s  

be r e f t  o f  a  subs t an t i ve  consumer  f i nanc i a l  and  i nves to r  p ro t ec t i on  

i n s t i t u t i on . 36 We  sha l l  i n  t he  nex t  f i ve  pa r ag raphs  d i s cus s  f i ve  o f  

t he se  i s sue s ,  wh ich  a r e  mos t  common ly  men t ioned  by  

commen ta to r s .     

 Cap tu r e  and  f i nanc i a l  r egu l a to ry  pe rve r s i ons  occu r  mos t l y  

w h e n  u n s c r u p u l o u s  f i n a n c ia l  i n s t i t u t i ons ,  t he i r  o f f i c e r s  and  

o f f i c i a l s  o f  r egu l a to ry  i n s t i t u t i ons  exp lo i t  r egu l a to ry  gaps  i n  t he  

f i nanc i a l  s y s t em to  make  a rb i t r age  p ro f i t s .  F o r  i n s t ance ,  t he  

f o r e ign  exchange  de r egu l a t i on  w h ich  f o l l ow ed  t he  imp lemen ta t i on  

o f  t he  S t ruc tu r a l  Ad jus tmen t  P rog ramme  in  N ige r i a  i n  1986  was  

pe rve r t ed  f o r  exce s s ive  f i nanc i a l  ga in s  by  banks  and  t he i r  

o f f i c i a l s  t h rough  ‘ round  t r i pp ing ’  o f  f o r e ign  exchange  pu rchased  

a t  t he  o f f i c i a l  l ow  r a t e  f r om the  CBN and  so ld  a t  h igh  r a t e s  i n  t he  

‘b l ack  marke t . ’ 37 I ndeed  t he  exp lo s ion  i n  t he  number  o f  N ige r i an  

banks  f rom 40  i n  1985  t o  107  i n  1990  and  t he  i n so lvenc i e s  o f  

s o m e  o f  t he se  banks ,  i s  a t t r i bu t ab l e  l a rge ly  t o  t he  huge  marg in s  

de r i ved  f rom f o r e ign  exchange  round  t r i pp ing  and  t he  even tua l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
34  S. Sanusi, ‘The Nigerian Banking Industry: What went wrong and the way forward,’ (2010) 

Research Department, Central Bank of Nigeria, 7, available online at: < 
http://www.bis.org/review/r100419c.pdf?frames=0 > 9 – 10, accessed on 15 May 2012. 

35  Apati (n 28) 125 – 27. 
36  ibid, 141 – 156. Sanusi (n 32) 6 – 8.   
37  Apati (n 28) 28 – 34. 
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i n so lvenc i e s  o f  some  the se  banks  i s  t r a ceab l e  i n  l a rge  pa r t  t o  t he  

even tua l  supp re s s ion  o f  t he  p r ac t i c e  by  t he  CBN. 38 

 A b u s e  a n d  ( o r )  m i s use  o f  r egu l a to ry  power s  a r i s e  f r om l ack  

o f  due  p roce s s  i n  f i nanc i a l  r egu l a t i on ,  d i s r ega rd  o f  l eg i t ima t e  

expec t a t i on  o f  f i nanc i a l  ma rke t  ope ra to r s ,  and  occa s iona l  

h ighhandednes s  o f  r egu l a to ry  i n s t i t u t i ons  and  t he i r  o f f i c i a l s .  I n  

s o m e  c a s e s ,  a b u s e  a n d  ( o r )  m i suse  o f  r egu l a to ry  power s  a r e  u sed  

t o  mask  i ne f f ec t i ve  pe r f o rmance  on  t he  pa r t  o f  t he  r egu l a to r s . 39   

 L inked  t o  t he  abuse  and  (o r )  m i suse  o f  f i nanc i a l  r egu l a to ry  

power s ,  i s  t he  absence  o f  a  s t r ong  accoun t ab i l i t y  mechan i sm  to  

check  i ne f f ec t i ve  o r  i n  some  ca se s  compromised  f i nanc i a l  

s u p e r v i s i o n .  G e n e r a l l y ,  a ccoun t ab i l i t y  i n  pub l i c  admin i s t r a t i on  

s p e a k s  t o  a t  l e a s t  t h r ee  ba s i c  t h ings :  t he  need  f o r  pub l i c  o f f i c i a l s  

t o  demons t r a t e  t ha t  ove r s igh t  f unc t i ons  have  been  conduc t ed  i n  

a cco rdance  w i th  s t a t u to ry  ru l e s  and  s t anda rds ;  t o  r epo r t  f a i r l y  

and  accu ra t e ly  on  pe r f o rmance  r e su l t s  v i s - à - v i s  manda t ed  ro l e s  

and  p l ans ;  and  t o  answer  f o r  t he  pe r f o rmance  o f  t he i r  f unc t i ons  

and  u se  o f  r egu l a to ry  power s  and  r e sou rce s . 40 The  CBN  has  on  

many  occas ions  a rguab ly  f a i l ed  t o  mee t  t he se  t h r ee  measu re s  o f  

a ccoun t ab i l i t y  a s  shown  in  i t s  i nab i l i t y  t o  pe r f o rm  i t s  ove r s igh t  

f unc t i ons  t ho rough ly  t o  p r even t  o r  an t i c i pa t e  c r i s i s  i n  t he  

f i nanc i a l  s y s t em.  F o r  i n s t a n c e ,  t h e  C B N  h a d  a  c a p i t a l  v e r i f i ca t i on  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
38  ibid. 
39  Ogowewo and Uche (n 30).  
40  This is an adaption of public sector accountability definition by the Organisation for Economic 

Co-operation and Development (OECD) in Public Sector Transparency and Accountability: 
Making it Happen (OECD Publishing, 2002) 7. 
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p roces s  a t  t he  beg inn ing  o f  t he  bank ing  conso l i da t i on  exe rc i s e  o f  

2005  t o  avo id  bubb l e  cap i t a l .  The  p roces s  was  i ne f f ec t i ve ly  

ca r r i ed  ou t  because  t he  c r i s i s  o f  2008  t o  2009  t ha t  r e su l t ed  i n  t he  

l o s s  o f  ‘ hund reds  o f  b i l l i ons  o f  na i r a ’  i n  depos i t o r s ’  f unds  

exposed  t he  f ac t  t ha t  some  banks  d id  no t  a c tua l l y  r a i s e  t he  cap i t a l  

t hey  c l a imed . 41 N o t a b l y ,  w h i l e  t h e  CBN o f f i c i a l s  w h o  c o n d u c t e d  

t he  i ncomple t e  c ap i t a l  ve r i f i c a t i on  exe rc i s e  r ema in  i n  s e rv i ce  o r  

have  s i nce  r e t i r ed ,  no  one  ha s  t hus  f a r  been  he ld  accoun t ab l e  f o r  

t he  f a i l u r e  o f  t he  exe rc i s e  t o  f u l f i l  i t s  c l e a r l y  s t r a t eg i c  pu rpose  o f  

p r even t i ng  bubb l e  a s s e t s  f r om un rave l l i ng  t he  bank ing  

conso l i da t i on  exe rc i s e ,  wh ich  cou ld  and  d id  r e su l t  i n  a  f i nanc i a l  

c r i s i s .  

 F u r t h e r ,  t h e  a p p o i n t m e n t ,  c o n d u c t  a n d  o p e r a t ions  o f  

r egu l a to ry  o f f i c i a l s  a r e  mos t  o f t en  f r augh t  w i th  undue  geo -

po l i t i c a l  and  e thno - r e l i g ious  cons ide r a t i ons  and  i n f l uence .  Fo r  

i n s t ance ,  wh i l e  t he r e  a r e  no  exp l i c i t  p rov i s i ons  i n  t he  CBN Ac t  

and  t he  BOFIA ,  i n  suppo r t  o f  t he  p r ac t i c e ,  t he  Gove rno r sh ip  o f  

t he  CBN t end s  t o  r o t a t e  among  t he  t h r ee  ma j o r  e t hn i c  g roups  i n  

t he  coun t ry ,  name ly :  H a u s a ,  I g b o  a n d  Y o r u b a  a n d  b e t w e e n  

Chr i s t i an  and  Mus l im  cand ida t e s .  N o t a b l y ,  t h e  a p p o i n t m e n t  o f  t h e  

i ncumben t  Gove rno r  f r om the  Igbo  e thn i c  g roup  f o r  a  t enu re  t ha t  

go ing  by  p r ac t i c e  shou ld  be  s e rved  by  a  c and ida t e  f r om the  

Y o r u b a  e t h n i c  g r o u p  q u e s t i o n s  t h e  v a l i d i t y  o f  t h e  p r a c t i c e .  A t  a n y  

r a t e ,  one  imp l i ca t i on  o f  t h i s  p r ac t i c e  i s  t ha t  me r i t  and  f i t  a r e  no t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
41  Sanusi (n 32) 7. 
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s o  m u c h  t h e  k e y  d e t e r m i n a n t s  o f  w h o  h e a d s  t h e  C B N ,  a s  a r e  

e t hn i c  and  r e l i g ious  cons ide r a t i ons . 42 A n o t h e r  i m p l i c a t i o n  i s  l a c k  

o f  con t i nu i t y  i n  f i nanc i a l  r egu l a to ry  po l i c i e s  and  some t imes  t he  

i n t roduc t i on  o f  po l i c i e s  t ha t  unde rmine  t hose  f o rmer ly  

imp lemen ted  by  a  p r edeces so r  Gove rno r ,  who  i s  pe r ce ived  t o  have  

f avou red  one  s ec t i on  o f  t he  coun t ry  and  t o  t he  de t r imen t  o f  t he  

s e c t i o n  t o  w h i c h  t h e  i n c u m b e n t  b e l o n g s . 43  

La s t l y  and  i n  r e l a t i on  t o  ope ra t i ona l  i ndependence ,  t he  

Execu t i ve  b r anch  o f  t he  Fede ra l  Gove rnmen t  o f  N ige r i a  

s o m e t i m e s  s u m m a r i l y  o v e r r u l e s  f i n a n c i a l  r e g u l a t o r y  d e c i s i ons  and  

po l i c i e s  w i thou t  engag ing  w i th  t he  f undamen ta l s  o f  such  po l i c i e s .  

F o r  i n s t a n c e ,  i n  2 0 0 7  a n d  2 0 1 2 ,  t h e  C B N  a n n o u n c e d  c u r r e n c y  

r edenomina t i on  and  s t anda rd i s a t i on  po l i c i e s  r e spec t i ve ly .  The  

G o v e r n m e n t  o v e r r u l e d  t h e s e  p o l i c i e s  much  more  f o r  supe r f i c i a l  

t han  f o r  sound  r ea sons  i nc lud ing ,  i n  t he  ca s e  o f  t h e  

r edenomina t i on  po l i cy ,  t he  a l l ega t i on  t ha t  t he  P re s idency  was  

on ly  no t i f i ed  o f  t he  po l i cy  and  no t  consu l t ed . 44  Th i s  i nc iden t  

ques t i ons  t he  ope ra t i ona l  i ndependence  o f  t he  CBN as  a  key  

f i nanc i a l  r egu l a to r  i n  N ige r i a . 45 I t  a l so  sugges t s  t he  need  t o  r e -

examine  t he  r equ i r eme n t s  f o r  ope ra t i ona l  i ndependence  o f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
42  ibid 41 – 52. 
43 ibid 125 – 27.  
44 ibid 78 – 86.  
45  Admittedly, section 1(3) of the Central Bank of Nigeria Act No. 7 of 2007, provides that in order 

to facilitate the achievement of its mandate under the Act and the Banks and Other Financial 
Institutions Act, and in line with the objective of promoting stability and continuity in economic 
management the CBN shall be independent in the discharge of its functions. The practice 
however appears to be that the operations of the CBN are subject to the intrusive influence of 
the Federal Government of Nigeria: Apati (n 28). 
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N i g e r i a n  f i n a n c i a l  r e g u l a t o r s  and  t o  ensu re  t ha t  s ec t i ona l  and  

po l i t i c a l  cons ide r a t i ons  do  no t  ove r ly  i n f l uence  t he  ab i l i t i e s  o f  

r egu l a to r s  t o  pe r f o rm  the i r  a s s i gned  t a sk s  i n  t he  N ige r i an  

f i nanc i a l  s y s t em.   

1 .3 .3 .2   I s s u e s  A c c e n t u a t e d  B y  T h e  C r i s i s  o f  2 0 0 8- 09  

The  c r i s i s  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a  equa l l y  man i f e s t s  

i t s e l f  i n  t hose  i s sue s  t ha t  t he  c r i s i s  o f  2008 - 09  accen tua t e s .  Fou r  

o f  t he se  i s sue s  a r e  wor th  no t i ng .  The  f i r s t  i s  t he  l ega l i t y  o f  t he  

pos t  c r i s i s  f r amework  f o r  supe rv i s i on  and  ea r l y  i n t e rven t i on  i n  

p rob l em banks .   Whi l e  t he  P rompt  Co r r ec t i ve  Ac t i on  (PCA)  

f r amew o rk  and  Supe rv i so ry  In t e rven t i on  F ramework  (S IF )  

i n t roduced  pos t  2009  appea r  t o  be  f a i r l y  s t r uc tu r ed ,  w i th  

i nc r ea s ing ly  i n t ru s ive  ac t i ons  t aken  a s  t he  bank ’ s  Cap i t a l  

A d e q u a c y  R a t i o  ( C A R )  o r  o t h e r  p r u d e n t i a l  i n d i c a t o r s  f a l l ,  t h e y  

a r e  unsuppo r t ed  by  BOFIA . 46  Th i s  i s  because  s e c t i o n  3 7  o f  t he  

A c t  o n l y  p r o v i d e s⎯ i n  t he  ca se  o f  a  s i gn i f i c an t l y  unde r -

cap i t a l i s ed  bank  whose  CAR f a l l s  be tween  2  p e r  c en t  and  5  pe r  

c en t  and  even⎯ t ha t  t he  NDIC  sha l l  r eques t  t he  bank  t o  submi t  a  

r e cap i t a l i s a t i on  p l an ;  p roh ib i t  t he  bank  f rom ex t end ing  f u r t he r  

c r ed i t  and  i ncu r r i ng  add i t i ona l  c ap i t a l  expend i t u r e ;  and  w i th  

app rova l  o f  t he  CBN remove  o r  appo in t  d i r ec to r ( s )  o f  t he  bank .  

O n  t h e  c o n t r a r y ,  t h e  r e g u l a t o r y  p o w e r s  e x e r c i s a b l e  i n  r e s p e c t  o f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
46  Sections 35 – 38 of BOFIA 1991 (as amended by Acts Nos. 38 of 1999 and 40 of 1999) provide 

the basic statutory framework resolution and regulatory intervention in failing banks. Pursuant 
to these provisions the CBN introduced the PCA framework and SIF in a single document in 
2011: CBN, Supervisory Intervention Framework for Nigerian Banks (Abuja: Banking 
Supervision Department/Financial Policy & Regulation Department, 2011) 7 – 21.  
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an  unde r - cap i t a l i s ed  bank  i n  t he  S IF  a r e  who l ly  r e se rved  f o r  t he  

CBN and  a r e  f a r  more  ex t ens ive  t ha t  t hose  s anc t i oned  by  t he  Ac t .  

They  i nc lude  CBN’s  power  t o  r eques t  f o r  a  bus ine s s  p l an  f rom the  

bank ;  r ev i ew  the  p l an ;  make  a  f i na l  c ap i t a l  c a l l  on  t he  bank  

w i t h i n  f o u r  m o n t h s  f r o m  t h e  t i m e  o f  a c c e p t a nce  o f  t he  bus ine s s  

p l an ;  and  t o  t ake  ove r  t he  managemen t  and  con t ro l  o f  t he  bank  

w i t h i n  t w o  m o n t h s  a f t e r  t h e  f i n a l  c a p i t a l  c a l l . 47 Equa l l y ,  BOFIA  

does  no t  p rov ide  f o r  PCA f r amework  ba sed  on  l i qu id i t y ,  a s s e t  

qua l i t y ,  and  ea rn ings  t r i gge r s  among  o the r s  a s  con t a ined  i n  t he  

S I F . 48 Th es e  s t a t u t o r y  i n c o n s i s t e n c i e s  c o u l d  g i v e  r i s e  t o  a  l e g a l  

cha l l enge  o f  t he  PCA and  S IF .    

The  s econd  i s sue  r e l a t e s  t o  t he  r e g u l a t o r y  g a p  i n  l i qu id i t y  

a s s i s t ance  t o  i n so lven t  banks .  The  CBN Ac t  prov ides  t ha t  t he  CBN 

may  exe rc i s e  i t s  power  a s  a  l ende r  o f  l a s t  r e so r t  by  g r an t i ng  

t empora ry  advances  t o  banks  a t  such  i n t e r e s t  r a t e  and  unde r  such  

t e rms  a s  i t  may  de t e rmine  t o  any  bank  hav ing  l i qu id i t y  

p rob l ems . 49 Bu t  t he  CBN cu r r en t l y  ha s  no  l onge r  t e rm  Emergency  

L iqu id i t y  Ass i s t ance  (ELA)  av a i l ab l e  t o  a s s i s t  i nd iv idua l  banks  

f ac ing  l i qu id i t y  p rob l ems  and  banks  t he r e f o r e  cu r r en t l y  r e s o r t  t o  

t he  i n t e rbank  marke t  f o r  l onge r - t e rm  l i qu id i t y  needs .  Th i s  

i nc r ea se s  t he  r i sk  o f  sy s t emic  c r i s i s ,  i f  t he  bo r rowing  bank  runs  

i n to  un re so lvab l e  f i nanc i a l  d i f f i cu l t i e s .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
47  CBN (n 15) 8. 
48  ibid, 9 – 15.  
49  Sections 29(1) and 42(2) of the CBN Act 2007. 
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 The  t h i rd  i s sue  i s  w h e t h e r  r e g u l a t o r y  i n s t i t u t i o n s  ( C B N  a n d  

N D I C )  i n  N i g e r i a  h a v e  t h e  r e q u i s i t e  powers  and  l ega l  bas i s  t o  

s p e e d i l y  r e s cue  and  whe re  nece s sa ry  w i n d  u p  i n so lven t  banks .  

G e n e r a l l y ,  i t  i s  h a r d l y  p o s s i b l e  t o  f i n d  a  f i nanc i a l  r egu l a t o ry  

s y s t e m  w h e r e  s t a t u t o r y  s c h e m e s  o f  a r r a n g e m e n t  c a n  b e  d o n e  i n  

l e s s  t ime  even  f o r  i n so lven t  f i nanc i a l  i n s t i t u t i ons .  S t i l l ,  one  

impre s s ion  f rom the  c r i s i s  o f  2008 - 09  i s  t ha t  t he  N ige r i an  

f i nanc i a l  s y s t em r equ i r e s  a  r obus t  and  be s poke  i n s o lvency  

r e so lu t i on ,  w ind ing  up  and  s cheme  o f  a r r angemen t  f r amework  t ha t  

s p e c i f i e s  c l e a r l y  h o w  t o  s p e e d i l y  a n d  e f f e c t i v e l y  r e s o l v e ,  w i n d  

up ,  me rge  o r  s e l l  i n so lven t  f i nanc i a l  i n s t i t u t i ons .  Fo r  i n s t ance ,  

t he  absence  o f  t h i s  f r amework  du r ing  t he  c r i s i s  mean t  t ha t  i n  t he  

ca se  o f  s chemes  o f  a r r angemen t  imp lemen ted  f o r  s ome  a i l i ng  

banks ,  t he  CBN and  NDIC  f o l l ow ed  gene ra l  company  l aw  

r equ i r eme n t s  unde r  t he  Compan ie s  and  A l l i ed  Ma t t e r s  Ac t  

r e l a t i ng  t o  sha r eho lde r s ’  r i gh t  t o  vo t e  ( adhe r ing  t o  t he  21  day  

no t i c e  pe r i od  f o r  conven ing  a  gene ra l  mee t i ng  o f  sha r eho lde r s )  

and  a  r equ i r emen t  f o r  cou r t  s anc t i on ,  a l l  o f  wh ich  added  t o  t he  

du ra t i on  o f  s c h e m e  o f  a r r a n g e m e n t .  D u r i n g  t h i s  p r o c e s s ,  t h e r e  

w e r e  a l s o  s e v e r a l  l e g a l  a c t i o n s  w h i c h  m o s t l y  cha l l eng ed  t he  

au tho r i t i e s ’  power s  and  t he  l ega l  ba s i s  f o r  c e r t a i n  i n t e rven t i on  

measu re s .  Mos t  common  were  cha l l enges  by  i nd iv idua l  d i r ec to r s  

on  t he  power  o f  CBN and  NDIC  to  s anc t i on  t he i r  r emova l  f r om 

the  i n t e rvened  banks  and  cha l l enges  by  sha r eho lde r s  i n  r e l a t i on  
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t o  t he  measu re s  adop t ed  by  t he  CB N  i n  t h e  r e c a p i t a l i s a t i o n  o f  

banks .   

 The  f ou r th  and  a rguab ly  mos t  po ignan t  i s sue  r e l a t e s  t o  t he  

m o r a l  h a z a r d  ques t i on  i n  N i g e r i a ’ s  c u r r e n t  a p p r o a c h  t o  s y s t e m i c  

c r i s i s  managemen t ,  i n  t e rms  o f  r e so lu t i on  o f  non - pe r f o rming  

l oans  (NPLs ) .  The  Asse t  Managemen t  Co rpo ra t i on  o f  N ige r i a  

(AMCON)  was  s e t  up  t o  r e so lve  t he  p rob l em o f  NPLs ,  bu t  w i thou t  

c l e a r  t ime l i ne s  and  cu t - o f f  da t e  a s  t hough  i t  w i l l  ex i s t  ad  

i n f i n i t um .  The  absence  o f  a  cu t - o f f  da t e  f o r  AMCON appea r s  t o  

have  c r ea t ed  a  mora l  haza rd  i s sue  t ha t  pub l i c  so lvency  suppo r t  

w i l l  a l w a y s  b e  a v a i l a b l e  f o r  i m p r u d e n t  b a n k i n g  o p e r a t i o n s . 50 

 

1 . 3 . 4  The  Prob lem o f  P i ecemea l  Re forms  

The  f o r ego ing  amp ly  demons t r a t e s  t ha t  N ige r i a ’ s  ex t an t  f i nanc i a l  

r egu l a to ry  f r amework  exh ib i t s  s i gn i f i c an t  de f i c i enc i e s  and  t hus  i s  

unab l e  t o  add re s s  t he  roo t  c ause s  o f  t he  coun t ry ’ s  f i nanc i a l  

s y s t e m  c o l l a p s e .  A s  s u c h ,  i f  N i g e r i a  i s  t o  e f f ec t i ve ly  an t i c i pa t e  

and  p r even t  f u tu r e  f i nanc i a l  sy s t em co l l ap se ,  a  s t a r t i ng  po in t  

w ou ld  be  a  ho l i s t i c  r e f o rm  o f  ex t an t  l ega l  and  i n s t i t u t i ona l  

f r ame w o r k  t o  m a k e  t h e m  m o r e  p r o a c t i v e ,  a n t i c i p a t o r y  a n d  

e f f ec t i ve .   P r ev ious  s cho l a r l y  s t ud i e s  have  t aken  a  p i ecemea l  

app roach  t o  t h i s  ques t i on . 51  These  s t ud i e s  a r e  o f  cou r se  t o  be  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
50  S. Omanufeme, ‘IMF Recommends AMCON’s Liquidation to Curb Moral Hazard’ 2 April 

2013, BUSINESSDAY, 1. 
51  Ogowewo and Uche (n 30) 161 (arguing for a Nigerian version of the UK FSA and the reform 

of CBN’s power to raise banks’ minimum capital requirements); Apati (n 28) Chapter 8 
(focussing on more on governance reforms); Nwude (n 26); Ikebudu, ‘Mismanagement of 
Emerging Stock Markets: Analysis of the Role Played by “Legislative Infidelity” – a Norm of 
Int’l Economic Jurisprudence – in the N 8.1trilion ($60bn) Crash of Nigerian Stock Market’ 
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commended  f o r  t he i r  i ndependen t  ana ly t i c a l  i nqu i r i e s  i n to  t he  

cause s  o f  and  so lu t i ons  t o  pe r ce ived  i s sue s  i n  t he  N ige r i an  

f i nanc i a l  r egu l a to ry  s y s t e m;  and  even  more  commendab l e  i s  t he  

f ac t  t ha t  t hey  p rov ide  a  he lp f u l  s t a r t i ng  po in t  f o r  t he  p r e s en t  

e f f o r t .  Neve r the l e s s ,  t he  dange r  i n  t he  p i ecemea l  app roach  i s  t ha t  

f ocus  on  d i s c r e t e  r egu l a to ry  i s sue s  ( i . e .  b ank  cap i t a l ,  ‘ l eg i s l a t i ve  

f i de l i t y ’  and  r egu l a to ry  po l i t i c s  among  o the r s )  a l one  may  d i s t r a c t  

u s  f r om app rec i a t i ng  t he  b roade r  ( pa r t i cu l a r l y  l ega l )  con t ex t  o f  

t he  r egu l a to ry  c r i s i s  wh ich  ha s  f o r  l ong  con f ron t ed  t he  f i nanc i a l  

s y s t e m.   

  Th i s  r e s ea r ch  d i s cus se s  t he  pa thways  t o  ' e f f ec t i ve  

r egu l a t i on '  o f  t he  N ige r i an  f i nanc i a l  sy s t em.  I t  a rgues  t ha t  

‘ e f f ec t i ve  r egu l a t i on ’  does  no t  emerge  f rom p i ecemea l  ‘ t i de - t he  

s y s t e m- ove r ’  r e f o rms ,  no t  f r om an  academic  ‘p i t ch  and  t o s s ’  o f  

p r i nc ip l e s ,  r u l e s  and  i n s t i t u t i ons  i n  t he  gu i s e  o f  mode rn i s a t i on .  

N o r  d o e s  i t  e m e r g e  f r o m  a  p a r o c h i a l  f o c u s  o n  a  s e e m i n g  i l l u s o r y  

compara t i ve  and  de sc r i p t i ve  ‘ impor t a t i on ’  o f  i n s t i t u t i ona l  

mode l s ,  wh ich  ove r looks  t he  deep  and  o f t en  i r r e conc i l ab l e  

expe r i en t i a l  d ive rgen ces  t ha t  ex i s t  a c ro s s  na t i ona l  f i nanc i a l  

r egu l a to ry  con t ex t s ,  i nc lud ing  spec i f i c a l l y ,  t he  unden i ab l e  

d i f f e r ences  i n  t he  l eve l  o f  f i nanc i a l  ma rke t  soph i s t i c a t i on  t ha t  

ex i s t s  a c ro s s  t he  advanced  and  deve lop ing  coun t r i e s  d iv ide .  I t  

adop t s  an  app roach  t ha t  con ce ive s  ‘ e f f ec t i ve  r egu l a t i on ’  f o r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
(PhD thesis, Golden Gate University 2011) 240 - 44 (focusing on the reform of statutory 
provisions which regulate the capital market). 
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N i g e r i a  i n  t e r m s  o f  s t r u c t u r i n g  n e w  a n d  s o u n d  r e g u l a t o r y  

p r i nc ip l e s  and  i n s t i t u t i ons  t ha t  wou ld  have  a  nuanced  awarenes s  

o f  t he  coun t ry ’ s  p r ac t i c a l  r e a l i t i e s ,  deve lopmen ta l  s t age  and  w i th  

t he  bene f i t  o f  pe r t i nen t  r egu l a to ry  l e s sons  f rom compara to r  

j u r i s d i c t i o n s .  I t  f ocuse s  on  how th e  p roposed  r e f o rms  cou ld  avo id  

t he  p rob l em o f  r egu l a to ry  l ap se s  f a l l i ng  be tween  ‘ tw o  s t o o l s ’  a n d  

how to  imbue  t he  new  d i cho tomi sed  r egu l a to r s  w i th  ope ra t i ona l  

i ndependence .    

I n  a l l ,  t h e  u l t ima t e  con t r i bu t i on  o f  t h i s  t he s i s  w i l l  be  t o  

an swer  t he  ques t i on  o f  how?  Tha t  i s ,  how can  l ega l  and  

i n s t i t u t i ona l  f r ameworks  be  r e f o rmed  and  r e in f o r ced  i n  N ige r i a  t o  

an t i c i pa t e  and  p r even t  f i nanc i a l  sy s t em co l l ap se .  To  answer  t h i s  

w e  w o u l d  d i s cus s  t he  p r e - r equ i s i t e s ,  p a r a d o x e s ,  p i t f a l l s  a n d  

p ro spec t s  o f  adop t i ng  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a to ry  mode l  a s  a  no rma t ive  f r amew ork  f o r  

r e f o rming  ex t an t  l ega l  and  i n s t i t u t i ona l  f r ameworks  i n  N ige r i a  t o  

make  t hem more  an t i c i pa to ry ,  r obus t  and  e f f ec t i ve .  

The  nex t  s ec t i on  p r e sen t s  t he  r e sea r ch  ques t i ons .  
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1 .4  R E S E A R C H  Q U E S T I O N S  

G e n e r a l l y  a n d  w i t h i n  t h e  f r a m e w o r k  o f  t h e  p o i n t s  a r t i c u l a t e d  i n  

s e c t i o n s  1 . 2  a n d  1 . 3  f o u r  b r o a d  q u e s t i o n s  s h a l l  g u i d e  t h e  

na r r a t i ve  and  ana ly t i c a l  f r amework  o f  t h i s  t he s i s⎯na r r a t i ve  i n  

t e rms  o f  p r e sen t i ng  t he  r e sea r ch ’ s  j u s t i f i c a to ry  and  causa l  

a rgumen t s  and  ana ly t i c a l  i n  t e rms  o f  a  c r i t i c a l  app ra i s a l  o f  t he  

p rophy l ac t i c  s t r a t eg i e s  t o  be  p ropou nded  he r e in .  The  f ou r  

r e s ea r ch  ques t i ons  a r e  a s  f o l l ows :    

1 .  What  a r e  t he  f i nanc i a l  r egu l a to ry  i s sue s  r e spons ib l e  f o r  and  

accen tua t ed  by  t he  N ige r i an  f i nanc i a l  c r i s i s  o f  2008 - 09?  

2 .   H o w  c a n  t h e  N i g e r i a n  f i n a n c i a l  r e g u l a t o r y  f r a m e w o r k  b e  

r e f o rmed  t o  add re s s  t he se  i s sue s ,  i nc lud ing  t he  ques t i on  o f  

s u p e r v i s o r y  n e g l i g e n c e  i m p l i c a t e d  i n  t h e  c r i s i s  o f  2008  –  

09 ,  t h rough  t he  adop t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on?    

3 .  H o w  cou ld  compa ra t i ve  f i nanc i a l  r egu l a to ry  and  r e f o rm  

l e s sons  f rom j u r i sd i c t i ons  such  a s  Canada ,  Ma lays i a ,  Un i t ed  

S t a t e s  o f  A m e r i c a  a n d  U n i t e d  K i n g d o m  f e e d  i n to  t he  

r e f o rms  an t i c i pa t ed  f o r  N ige r i a ?   

4 .  What  a r e  t he  bene f i t s ,  p a r adoxes  and  p i t f a l l s  o f  adop t i ng  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on ;  and  how 

s h o u l d  t h e y  b e  a d d r e s s e d ?   

F o u r  r e a s o n s  e x p l a i n  why  w e  h a v e  c h o s e n  t o  f ocus  on  t he se  

f ou r  ques t i ons?  Ques t i on  1  e s t ab l i she s  t he  f ac tua l  con t ex t  o f  t he  

r e s ea r ch  and  bu i l d s  on  t he  na r r a t i ve  i n  s e c t i o n  1 . 3  a b o v e .  
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Q u e s t i o n  2  l i nks  t he  f ac tua l  con t ex t  t o  t he  r e f o rm  p roposa l s  and  

s t r a t e g i e s  t o  b e  c a n v a s s e d  l a t e r  i n  t h e  t h e s i s ,  a n d  i n  p a r t i c u l a r  t h e  

advoc acy  f o r  t he  imp lemen ta t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  

peaks  f i nanc i a l  r egu l a to ry  a r ch i t e c tu r e  i n  N ige r i a .  Ques t i on  3  

p l ace s  t he  r e s ea r ch  i n  a  compa ra t i ve  con t ex t  and  p rov ide s  a  

f r amew ork  t o  d r aw  f rom f i nanc i a l  r egu l a to ry  r e f o rms  and  l e s s ons  

f rom  coun t r i e s  w i t h  s h a r e d  economic ,  l ega l ,  l i ngu i s t i c ,  po l i t i c a l  

and  r egu l a to ry  a f f i n i t i e s  w i th  N ige r i a .  Ques t i on  4  p rov ide s  t he  

f r amew ork  f o r  a  c r i t i que  o f  t he  r e f o rms  p ropos a l s  and  s t r a t eg i e s  

t o  be  canvas sed  i n  t he  r e sea r ch  a s  we l l  a s  a  p l a t f o rm  to  p r e sen t  a  

f o rw a r d  l ook ing  s t r a t eg y  t o  s t r eng then  t he  r e spons ivenes s  o f  

N i g e r i a n  o b j e c t i v e s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  t o  t he  

gene ra l l y  a cknowledged  ‘h i s t o r i c a l  i nev i t ab i l i t y ’  o f  f i nanc i a l  

c r i s e s .   

The  nex t  s ec t i on  d i s cus se s  t he  me thodo log i e s  t o  be  u sed  i n  t he  

r e s ea r ch .  
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1 .5  R E S E A R C H  M E T H O D O L O G Y  

Three research methodologies are proposed for this research: 

historiography, content analysis,  and comparative analysis.  

Historiography is  used for the study of writ ten history.52 I t  wil l  be 

used to analyse the history of the Nigerian financial  system and 

relevant historical  facts relat ing to the f inancial  system of comparator 

countries.  Content analysis is  used for the study of human 

communications,  books and laws.53 In this thesis,  a thematic content 

analysis will  be used to evaluate relevant materials ( i .e .  laws,  rules,  

polices,  and textual  sources).  Comparative legal  analysis is  used for 

the study of legal  systems. I t  will  be used to evaluate the 

effectiveness of the f inancial  regulatory framework in Nigeria and the 

comparator countries:  including in part icular how Nigeria can learn 

from the Canadian and Malaysian financial  regulatory experience,  and 

the recent f inancial  crises and subsequent regulatory reforms in the 

United States of America and United Kingdom. 

 Canada,  Malaysia,  the United States of America and United 

Kingdom have been selected as comparator countries for seven 

reasons.  First ,  Malaysia and Nigeria are generally acknowledged to be 

developing economies. 54  Second, Malaysia implemented a f inancial  

sector consolidation post  1998, which was not followed by a f inancial  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
52  M Bentley, Modern Historiography, An Introduction (London: Routledge, 1999) ix – x.   
53  E Babbie, The Practice of Social Research, 10th Edition (Thomas Learning Inc., 2010) 3. 
54  See World Bank, List of Economies (July 2014) available online at: 

http//www.lawp.org/joinlawp/countrylist.htm accessed on 10 March 2015. 
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crisis . 55  In comparison,  Nigeria implemented a f inancial  sector 

consolidation in 2005 which was followed by a f inancial  crisis  in 

2008, though we do not propose to blame the consolidation totally for 

the crisis .  Third and relatedly,  the Canadian and Malaysian financial  

systems are generally acknowledged to have withstood the ‘shock 

wave’ of the 2007 GFC. The GFC as i t  is  generally acknowledged 

‘cri t ically battered’ the UK and US financial  regulatory systems. The 

two countries have since insti tuted regulatory reforms which are in 

most respect specific to their  national contexts,  but some of which 

could be modified to guide similar reforms in a developing country 

such as Nigeria.  Moreover and arguably as a form of shared economic 

adversity,  the GFC is viewed as one of the causes of the Nigerian 

financial  crisis  of 2008 to 2009.56 Fourth,  Nigeria has since adopted 

the Malaysian model of an asset  management corporation. 57  Fifth,  

functional regulation as practised in Nigeria is  considerably 

influenced by a similar approach in United States of America.  For 

instance,  the Nigerian CBN, SEC, and NDIC are modelled after  the 

US Federal  Reserve System, the Securit ies and Exchange Commission 

and Federal  Deposit  Insurance Corporation.  Sixth and following the 

GFC, functional f inancial  regulation is  now adjudged to be ineffective 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
55  U. Kama, ‘Bank Post-Consolidation Issues and Challenges in Malaysia and India: Lessons of 

Experience for Nigeria’ (2007) vol. 31, No. 4 Bullion 35.  
56  Nwude, (n 26) 109 – 10. 
57  D. Alford, ‘Reform of the Nigerian Banking System―Asset Management Corporation of Nigeria 

(AMCON) and the Recent Developments [2011] 3 – 5, available at: 
http://ssrn.com/abstract=2006057 accessed on 15 May 2012. 
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for the prevention and anticipation of f inancial  crises. 58  The US 

financial  regulators are to be restructured in accordance with the 

goals of f inancial  regulation. 59   As a seventh reason, Canada,  

Malaysia,  Nigerian,  and the US, are Anglophone federal  states,  which 

together with the UK are members of the common law legal  system.60 

 The next section examines the academic context and presents 

aspects of the l i terature that  are relevant to this research.   

 

 

 

 

 

 

 

 

 

 

 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
58  J. Coffee, Jr. and H. Sale, ‘Redesigning the SEC: Does the Treasury have a Better Idea? (2009) 95 

Va. L. Rev. 707, 717 – 21.    
59  The US Department of the Treasury, The Blueprint for a Modernised Financial Regulatory Structure 

(2008) Chapter VI, 137 – 82. 
60  The common law legal systems under reference are those countries within the Anglo-American 

common law family, which is larger than and incorporates both the American common law and 
the English common law jurisdictions. See for classification of legal systems in the context of 
regulatory comparison: P. Wood, ‘How to Compare Regulatory Regimes,’ (2007) vol. 2, No 4, 
Capital Markets Law Journal 333 – 335.   
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1 .6  A C A D E M I C  C O N T E X T  A N D  A S P E C T S  O F  R E L E V A N T  

L I T E R A T U R E   

Thi s  r e s ea r ch  s i t ua t e s  i t s e l f  w i th in  t he  deba t e  on  wha t  t he  i dea l  

o r  e f f ec t i ve  f i nanc i a l  r egu l a to ry  mode l  i s —the  ques t i on  on  

w h e t h e r  a  f u n c t i o n a l  f i n a n c i a l  r e g u l a t i o n , 61 conso l i da t ed  f i nanc i a l  

r egu l a to r , 62 o r  tw in  peaks  f i nanc i a l  r egu l a t i on , 63 p rov ide s  t he  mos t  

e f f ec t i ve  r egu l a to r y  mode l .  Es sen t i a l l y ,  t he  deba t e  i s  be tween  t he  

p roponen t s  o f  a  s i ng l e  f i nanc i a l  r egu l a to r  and  t he  p roponen t s  o f  

mu l t i p l e  f i nanc i a l  r egu l a to r s .  The  r e sea r ch  a l i gns  w i t h  t h e  l a t t e r .    

B r i e f l y ,  t he  p roponen t s  o f  a  s i ng l e  f i nanc i a l  r egu l a to r  r e ly  

on  f i ve  agg rega t e  a rgumen t s .  The  f i r s t  i s  t he  convergence  

a rgumen t  a cco rd ing  t o  wh ich  a  b lu r r i ng  o f  t he  d i s t i nc t i ons  among  

banks ,  i nves tmen t  f i rms ,  i n su rance  compan i e s  and  o the r  f i nanc i a l  

s e r v i c e s  p r o v i d e r s  h a s  a d d e d  t o  t h e  c o m p l e x i t y  o f  f i n a n c i a l  

r egu l a t i on ,  i nc r ea sed  t he  cos t  and  r educed  t he  e f f ec t i venes s  o f  

s u p e r v i s i o n ,  t h u s  n e c e s s i t a t i n g  a  s i n g l e  r e g u l a t o r . 64 The  s econd  i s  

t he  over lap  a rgumen t ,  wh i ch  a rgues  t ha t  ove r l ap  o f  p ruden t i a l  

and  conduc t  o f  bus ine s s  r egu l a to ry  ob j ec t i ve s  suppo r t s  t he  ca se  

f o r  a  s i ng l e  r egu l a t o r  i n  r e so lv ing ,  e f f i c i en t l y  and  e f f ec t i ve ly  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
61  The institutional segregation of financial regulation according to the branches of the financial 

system i.e. banking, insurance and securities, as practised in Nigeria and United States of 
America. 

62  The consolidation of financial regulation in one agency in the United Kingdom was abolished in 
April 2013. 

63  The establishment of two financial regulators in accordance with the goals of financial 
regulation, such as now practised in the UK from April 2013.   

64  C. Briault, ‘The Rationale for a Single Financial Service Regulator,’ (1999) FSA Occasional 
Paper Series, No. 2, 25.      
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s i t u a t i o n s  i n  w h i c h  o b j e c t i v e s  c o u l d  c o m e  i n t o  c o n f l i c t . 65  The  

t h i rd  i s  t he  compe t i t i on  i n  l ax i t y  a rgumen t .  Thi s  a rgues  t ha t  a  

mu l t i p l e  r egu l a to r s  mode l  cou ld  encou rage  f i nanc i a l  

i n t e rmed ia r i e s  t o  exp lo i t  t he  com pe t i t i on  among  r egu l a to ry  and  

che r ry  p i ck  r egu l a to r s  w i th  t he  mos t  a ccommoda t ing  app roach . 66 

The  f ou r th  i s  t he  admin i s t ra t i v e  conven i ence  a rgumen t ,  w h i c h  

s t a t e s  t h a t  a  s i n g l e  r e g u l a t o r  w o u l d  r e s u l t  i n  a  s i n g l e  

admin i s t r a t i ve  en t ry  po in t ,  f o r  r egu l a t ed  f i nan c i a l  s e rv i ce s  

p rov ide r s ,  whe re  i n f o rma t ion  submi t t ed  f o r  one  pu rpose  wou ld  

no t  be  dup l i c a t ed ,  bu t  s e rve  a l l  r egu l a to ry  pu rpose s . 67 The  f i f t h  i s  

t he  ho l i s t i c  r egu la t i on  a rgumen t ,  a cco rd ing  t o  wh ich  t he  

emergence  o f  f i nanc i a l  cong lomera t e s  r equ i r e s  a  r egu l a to ry  

ove r s igh t  because  ‘ [m]any  o f  t he  t h r ea t s  t o  so lvency  o f  t he  

i n s t i t u t i on  can  be  add re s sed  on  g roup - w i d e  b a s i s . ’ 68  

 The  p roponen t s  o f  mu l t i p l e  f i nanc i a l  r egu l a to r s  r e l y  on  s i x  

ma j o r  a rgumen t s .  The  f i r s t  i s  t he  ob j ec t i v e s  o r i en t ed  a rgumen t ,  

w h i c h  p o s i t s  t ha t  t o  enhance  e f f ec t i ve  r egu l a t i on ,  f i nanc i a l  

r egu l a to ry  i n s t i t u t i ons  shou ld  be  de s igned  i n  a cco rdance  w i th  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
65 E. Ferran, ‘Examining the United Kingdom’s Experience in Adopting the Single Regulator 

Model,’ (2002-2003) 28 Brook.  J. Int’l L. 257, 277-301. 
66 ‘Competition in laxity’ was coined by former US Federal Reserve Chairman, Arthur Burns, in 

the 1970s: C. Felsenfeld and D. Glass, Banking Regulation in the United States’ Third Edition, 
(New York: Juris Publishing, 2011) 49; E. Ferran, ‘The Break-up of Financial Services 
Authority,’ (2011) OJLS 1, 11 (she argues further that information flows between the multiple 
regulators could be sub-optimal and the model merely externalises rather than eradicate the 
potential for conflict between different regulatory objectives).   

67  E. Wymeersch, ‘The Structure of Financial Supervision in Europe about Single Twin Peaks and 
Multiple Financial Supervisors,’ 20 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=946695> accessed on 15 May 2012. 

68  Briault (n 64) 14. 
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goa l s  o f  f i nanc i a l  r egu l a t i on . 69  The  s econd  i s  t he  economy  o f  

s c a l e  a r g u m e n t ,  w h i c h  c o n t e n d s  t ha t  s av ings  i n  r e sou rce s  wou ld  

r e su l t  f r om the  l im i t ed  r egu l a to ry  conso l i da t i on  t han  hav ing  a  

f r agmen ted  s t r uc tu r e . 70 The  t h i rd  i s  t he  con f l i c t  a rgumen t ,  w h i c h  

s t a t e s  t ha t  t he  combina t i on  o f  supe rv i s i on  w i th  l ende r  o f  l a s t  

r e so r t  i n  a  c en t r a l  bank  can  be  mi sused  t o  cove r  up  r egu l a to ry  

f a i l u r e . 71 The  f ou r th  i s  t he  misma tch  a rgumen t  acco rd ing  t o  wh ich  

t he  combina t i on  o f  p ruden t i a l  r egu l a t i on ,  consumer  p ro t ec t i on  

and  marke t  conduc t  i n  a  s i ng l e  r egu l a to r  i s  no t  p r ac t i c ab l e  

because  t he  t h r ee  r equ i r e  d i f f e r en t  sk i l l s  s e t  and  app roach . 72 The  

f i f t h  i s  t he  i ne f f i c i ency  a rgumen t ,  w h i c h  i s  t o  t h e  e f f e c t  t h a t  a  

s i n g l e  r e g u l a t o r  m o d e l  w o u l d  s t r a i n  t h e  r e s o u r c e s  a v a i l a b l e  t o  o n e  

o rgan i s a t i on  and  g ene ra t e  i ne f f i c i enc i e s . 73  The  s i x th  i s  t he  

compe t i t i on  a rgumen t .  Th i s  con t ends  t ha t  mu l t i p l e  r egu l a to r s  

c r ea t e  oppo r tun i t i e s  f o r  co mpe t i t i on  i n  i dea s . 74  Th i s  t he s i s  a l i gns  

w i t h  t h e  a r g u m e n t s  o f  t h e  p r o p o n e n t s  o f  m u l t i p l e  f i n a n c i a l  

r egu l a to r s .  I t  a l so  a l i gns  i t s e l f  w i th  t he  pos t  2007  GFC 

a s se s smen t  by  t he  Organ i s a t i on  f o r  Economic  Corpo ra t i on  and  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
69  The US Department of the Treasury, Blueprint for a Modernised Financial Regulatory 

Structure (March, 2008) 143.  
70  M. Taylor, ‘The Road from “Twin Peaks” – And The Way back’ (2009) 16 Connecticut 

Insurance Journal 61, 74.  
71  J. Norton, Financial Sector Law Reform in Emerging Economies (London, 2002) p. 102; C. 

Goodhart and D. Schoenmaker, ‘The Institutional Separation Between Supervisory and 
Monetary Agencies,’ in The Central Bank and Financial System (1995) 341.   

72  Sir Mervyn King, speech at Lord Mayor’s Banquet, (2010)   
<http://www.bankofengland.co.uk/publications/speeches/2010/speech437pdf> accessed on 15 
May 2012; Taylor (n 70) 89 – 90. 

73  Taylor (n 70) 88 – 9. 
74  J. Barth, D. Nolle, T. Phumiwasana and G. Yago, ‘A Cross-country Analysis of the Bank 

Supervisory Framework and Bank Performance,’ (2003) 12 Financial Markets Institutions & 
Instruments, 70 – 3. 
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D e v e l o p m e n t  ( O E C D ) ,  w h i c h  a d j u d g e s  a  m ul t i p l e  r egu l a to r s  

app roach  a s  t he  sound  mode l  f o r  f i nanc i a l  ma rke t  supe rv i s i on . 75
 

 F u r t h e r  a n d  i n  c o n s i d e r i n g  t h e  d e s i r a b i l i t y  o r  o t h e r w i s e  o f  

d r a w i n g  b e s t  p r a c t i c e s  f r o m  c o m p a r a t o r  c o u n t r i e s  t h a t  h a v e  h a d  

m o r e  s t a b l e  o r  e f f i c i e n t  f i n a n c i a l  s y s t e m s ,  t h i s  t h e s i s  w i l l  e x a m i n e  

t h e  l o g i c  o f  l e g a l  t r a n s p l a n t s  a s  p r o p o u n d e d  i n  t h e  l e g a l  t r a n s p l a n t  

t h e o r y  o f  i n t e r n a t i o n a l  c o m p a r a t i v e  l a w .  T h i s  t h e o r y  d i s c u s s e s  t h e  

b o r r o w i n g  o r  t r a n s f e r  o f  l e g a l  m o d e l s ,  l a w s  a n d  b e s t  p r a c t i c e s  f r o m  

o n e  c o u n t r y  t o  a n o t h e r .  I t  w i l l  e x a m i n e  t h e  c o n t e n t i o n s  o f  t h e  t h r e e  

s c h o o l s — t h e  W a t s o n  S c h o o l  ( ‘ t h e  t r a n s f e r i s t s ’ ) ; 76  P i e r r e  L e g r a n d  

S c h o o l  ( ‘ t h e  c u l t u r a l i s t s ’ ) ; 77  a n d  O t t o  K h a n - F r e u n d  S c h o o l  ( ‘ t h e  

m i d d l e  g r o u n d  t h e o r i s t s ’ ) . 78 

 The  nex t  s ec t i on  p r e sen t s  t he  s t r uc tu r e  o f  t he  t he s i s .   

 

 

 

 

 

 

 

 

	
  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
75  OECD, The Financial Crisis: Reform and Exit Strategies (Paris: OECD, 2009) p.18. Notably, 

the OECD is against central bank involvement in supervision because of conflict of interest. 
76  A. Watson, ‘Legal Transplants and Law Reform,’ (1976) 92 LQR 94. 
77  P. Legrand, ‘Against a European Civil Code,’ (1997) 60 MLR 44. 
78  O. Kahn-Freund, ‘Uses and Misuses of Comparative Law,’ (1974) 37 MLR 1; G. Teubner, 

‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends up in New 
Divergences,’ (1998) 61 MLR 11.   
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1 .7  S T R U C T U R E  

Thi s  r e s ea r ch  i s  s t r uc tu r ed  i n to  e igh t  chap t e r s  i nc lu s ive  o f  t h i s  

i n t roduc to ry  chap t e r .  Each  o f  t he  r ema in ing  s even  chap t e r s  sha l l  

f ocus  on  t he  s epa ra t e  s ub - themes  compr i s ed  i n  t he  r e sea r ch ,  bu t  

t hey  a r e  a l l  pa r t  o f  a  l i nked  na r r a t i ve  on  t he  p rob l ems  and  r e f o rm  

o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a .   A  summary  o f  e ach  o f  t he  

r ema in ing  s even  chap t e r s  i s  p rov ided  be low .    

 

1 .7 .1   C h a p t e r  T w o  

Thi s  chap t e r  a r t i cu l a t e s  t he  f ac tua l  j u s t i f i c a t i on  f o r  emba rk ing  on  

t h i s  r e s ea r ch ,  a s  a  c ruc i a l l y  p r e f a to ry  t a sk  be f o r e  a  c l o se r  

ana ly s i s ,  i n  succeed ing  chap t e r s ,  o f  t he  i n s t i t u t i ons  and  s t r a t eg i e s  

compr i s ed  i n  t he  p roposed  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a to ry  s t r uc tu r e .  The  chap t e r  d i s cus se s  t he  pe r ce ived  

r egu l a to ry  i s sue s ,  i n  t e rms  o f  how the  r e l evan t  s t a t u to ry  

p rov i s i ons  i n  t he  BOFIA ,  NAICOM Ac t ,  I SA ,  I n surance  Ac t ,  CBN 

Ac t  and  NDIC Ac t ,  r e l a t i ng  t o  f i nanc i a l  sy s t em s t ab i l i t y ,  

consumer  p ro t ec t i on ,  ma rke t  i n t eg r i t y  and  f i nanc i a l  ma rke t  

compe t i t i on  a r e  s t r uc tu r ed  and  imp lemen ted .  Seco nd ,  t he  chap t e r  

cons ide r s  how bes t  t o  r e spond  t o  t he se  i s sue s  i n  t e rms  o f  t he  p ro s  

and  cons  o f  a  p i ecemea l  r egu l a to ry  r e f o rm  o r  a  comple t e  r edes ign  

o f  t he  r egu l a to ry  a r ch i t e c tu r e  combined  w i th  t he  imp lemen ta t i on  

o f  c e r t a i n  r egu l a to ry  p r i nc ip l e s  and  s t r a t eg i e s ,  wh ich  a r e  

cons i s t en t  w i th  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a to ry  app roach .   
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1 .7 .2   C h a p t e r  T h r e e  

Thi s  chap t e r  p r e sen t s  t he  t heo re t i c a l  unde rp inn ing  o f  t he  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a to ry  app roach .  F i r s t ,  

i t  s i t ua t e s  t he  r e sea r ch  w i th in  a  pub l i c  i n t e r e s t  t heo ry  o f  f i nanc i a l  

r egu l a t i on .  Second ,  i t  connec t s  pub l i c  i n t e r e s t  t heo ry  w i th  f ou r  

f i nanc i a l  r egu l a to ry  ob j ec t i ve s ,  w h ich  a r e :  f i nanc i a l  sy s t em 

s t a b i l i t y ,  c o n s u m e r  p r o t e c t i o n ,  f i n a n c i a l  m a r k e t  i n t e g r i t y ,  a n d  

f i nanc i a l  ma rke t  compe t i t i on .  Th i rd ,  i t  examines  t he  r ecogn i s ed  

r egu l a to ry  app roaches  f o r  t he  imp lemen ta t i on  o f  t he se  ob j ec t i ve s  

( i . e .  f unc t i ona l  and  (o r )  i n s t i t u t i ona l  f i nanc i a l  r egu l a t i on ,  

i n t eg ra t ed  and  o r  conso l i da t ed  f i nanc i a l  r egu l a t i on  and  tw in  

peaks  f i nanc i a l  r egu l a t i on ) .  I t  s hows  t ha t  w hy  none  o f  t he  

app roaches  p rov ide s  t he  be s t  f i t  f o r  t he  N ige r i an  r egu l a to ry  

con t ex t .  Fou r th ,  t he  chap t e r  a r t i cu l a t e s  t he  r e a sons  w hy  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  be s t  f i t s  t he  

N i g e r i a n  c o n t e x t .  

1 .7 .3   C h a p t e r  F o u r  

Thi s  chap t e r  d r aws  r egu l a to ry  l e s sons  f rom the  US  (2007 - 08 ) ,  UK 

(2007 - 08 ) ,  Canad i an  (2007 - 08 )  and  Ma lays i an  (1997 - 98 )  f i nanc i a l  

c r i s e s .  The  l e s sons  a r e  mean t  t o  s t r eng then  t he  advocacy  f o r  t he  

imp lemen ta t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a to ry  s t r uc tu r e  i n  N ige r i a .  The  l e s sons  d i s cus sed  he r e  

i nc lude  t he  need  t o  pos i t i on  t he  F inance  Min i s t e r  a s  t he  ch i e f  

r egu l a to ry  coo rd ina to r  f o r  t he  f i nanc i a l  sy s t em;  t he  need  t o  

p r even t  r e gu l a to ry  compe t i t i on  among  t he  p roposed  t r i p l e  peaks  
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r egu l a to r s ;  t he  need  f o r  an  e f f ec t i ve  f r amework  t o  r egu l a t e  

f i nanc i a l  i nnova t i on ;  a  po l i cy  on  how  N ige r i a ’ s  t r e a ty  

commi tmen t s  c an  impac t  domes t i c  f i nanc i a l  r egu l a t i on ;  and  t he  

need  t o  r e gu l a t e  t he  f l ow  o f  sho r t  t e rm  f o r e ign  specu l a t i ve  cap i t a l  

w h i c h  c a n  i n d u c e  c u r r e n c y  c r i s i s  a n d  ( o r )  s t o c k  m a r k e t  c r a s h .  

1 .7 .4   C h a p t e r  F i v e  

Thi s  chap t e r  con t i nues  t he  t h r ead  o f  s t r eng then ing  t he  

imp lemen ta t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .  I t  f ocuse s  on  t he  ques t i on  o f  how bes t  t o  

dev i s e  an  e f f ec t i ve  r egu l a to ry  accoun t ab i l i t y  mechan i sm  to  

f o r e s t a l l  and  (o r )  r emedy ,  t he  r ec rudes cence  o f  s upe rv i s o ry  

neg l i gence ,  such  a s  was  imp l i ca t ed  i n  t he  c r i s i s  o f  2008 - 09 .  The  

chap t e r ’ s  ana ly s i s  i s  s equenced  unde r  f ou r  r ub r i c s .  The  f i r s t  

r ub r i c  cons ide r s  t he  e f f ec t i venes s  o f  f ou r  a ccoun t ab i l i t y  con t ro l  

i n s t rumen t s  ( pa r l i amen ta ry  accoun t ab i l i t y ,  m in i s t e r i a l  

a ccoun t ab i l i t y ,  ma rke t  ba sed  accoun t ab i l i t y ,  f i nanc i a l  

a ccoun t ab i l i t y ,  and  j ud i c i a l  a ccoun t ab i l i t y )  i n  t he  N ige r i an  

con t ex t  and  a rgues  f o r  t he  u se  o f  j ud i c i a l  a ccoun t ab i l i t y .  The  

s e c o n d  d e m o n s t r a t e s  t h e  a b s e n c e  o f  a  u n i v e r s a l  c o n s e n s u s  t o  

p r ec lude  impos i t i on  o f  neg l i gence  l i ab i l i t y  on  f i nanc i a l  

r egu l a to r s  and  shows  t he  pos i t i on  unde r  Ma lays i an ,  N ige r i an ,  UK 

and  US  l aw .  The  t h i rd  i n t e r roga t e s  t he  a rgumen t s  aga in s t  t he  

impos i t i on  o f  t h i s  l i ab i l i t y .  The  f ou r th  de f ends  i t s  impos i t i on  i n  

t he  N ige r i an  con t ex t .   
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1 .7 .5   C h a p t e r  S i x  

Thi s  chap t e r  p r e sen t s  t he  f i r s t  i n  t he  two  l eve l s  o f  t he  r e f o rm  

p roposa l s  unde r  t he  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on . 79  I t  a r t i cu l a t e s  t he  no rma t ive  r egu l a to ry  f r amework ,  

w h i c h  u n d e r p i n s  t h e  a d v o c a c y  f o r  t h e  a d o p t i o n  o f  a n  o b j e c t i v e s -

ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a .  Th i s  i s  i n  

t e rms  o f  how the  p r i nc ip l e s  and  i n s t i t u t i ona l  con f igu ra t i on  

compr i s ed  i n  t he  p roposed  f i nanc i a l  r egu l a to ry  a r ch i t e c tu r e  c an  

and  shou ld  be  imp lemen ted ,  t o  a ch i eve  a  more  e f f ec t i ve  app roach  

t o  f i nanc i a l  sy s t em s t ab i l i t y ,  f i nanc i a l  consumer  p ro t ec t i on ,  

ma rke t  i n t eg r i t y  and  f i nanc i a l  ma rke t  compe t i t i on .  I t  p ropose s  

p rophy l ac t i c  coun t e rmeasu re s  t o  t he  r egu l a to ry  i s sue s  d i s cus sed  

i n  chap t e r s  1  a n d  2 .  These  coun t e rmeasu re s  i n  t u rn  ope ra t i ona l i s e  

t he  t heo re t i c a l  f r amework  cons t ruc t ed  i n  chap t e r  3  and  move  t he  

r e sea r ch  c lo se r  t o  i t s  conc lu s ion .   

1 . 7 . 6   C h a p t e r  S e v e n  

Thi s  chap t e r  p r e sen t s  t he  s econd  and  complemen ta ry  l eve l  o f  t he  

r e f o rm  p roposa l s  and  s t r a t eg i e s  compr i s ed  i n  t he  advocacy  f o r  t he  

adop t i on  o f  an  o b j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  

i n  N ige r i a .  F i r s t ,  i t  add re s se s  t he  po t en t i a l  p i t f a l l s  and  pa r adoxes  

i n  t he  r e f o rms ,  i dea s  and  s t r a t eg i e s  c anvas sed  i n  chap t e r s  4 ,  5  

and  6 .  Second  and  t o  enhance  t he  p ro spec t s  o f  t he  p roposed  

r egu l a to ry  f r amework ,  i t  engages  w i th  t h r ee  a rguab ly  un ive r s a l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
79  The two levels of the reforms are, the normative principles, strategies and institutional 

regulatory structure (chapter 6), and the strategies for strengthening the proposed regulatory 
framework (chapter (chapter 7).      
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conce rns  i n  f i nanc i a l  r egu l a to ry  r e f o rm ,  r ega rd l e s s  o f  whe the r  t he  

con t ex t  o f  t he  r e f o rm  i s  an  emerg ing  o r  an  advanced  marke t  

name ly :  ( a )  t he  i nhe ren t  f r ag i l i t y  o f  t he  f i nanc i a l  sy s t em ( t he  

pe rpe tua l l y  r i sk  p rone  bus ine s s  ope ra t i ons⎯as se t  and  l i ab i l i t y  

m i sma tch⎯o f  f i nanc i a l  i n t e rmed ia r i e s ;  ( b )  t he  po l i t i c a l  e conomy  

o f  f i nanc i a l  r egu l a t i on  and  a  r egu l a to ry  s i ne  cu rve  unde r  wh ich  a  

pe r i od  o f  r i go rous  r egu l a to ry  s c ru t i ny  a f t e r  a  f i nanc i a l  c r i s i s  i s  

f o l l ow ed  by  i nc r ea s ing  r e l axa t i on  o f  t he  ru l e s  and  t yp i ca l l y  

c ap tu r e  o f  t he  r egu l a to r  ( o r  a t  l e a s t  t o  some  deg ree )  by  t he  

i ndus t ry  and  (o r )  ve s t ed  i n t e r e s t s  ou t s i de  t he  i ndus t ry ;  and  ( c )  t he  

cogn i t i ve  l im i t a t i ons  on  t he  ab i l i t y  o f  bo th  p r i va t e  ga t ekeepe r s  

( i . e .  t h e  f i nanc i a l  p r e s s )  and  pub l i c  r egu l a to r s  t o  pe r ce ive  new  

f i nanc i a l  s y s t em r i s k s  accu ra t e ly ,  be f o r e  i t  i s  demons t r ab ly  t oo  

l a t e .  

1 .7 .7  C h a p t e r  E i g h t  

Thi s  chap t e r  conc ludes  t he  advocacy  f o r  t he  imp lemen ta t i on  o f  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a .  I t  

s u m m a r i s e s  t h e  p r o p o s a l s  c a n v a s s e d  i n  t h e  t h e s i s ,  i n  t e r m s  o f  t h e  

no rma t ive  p r i nc ip l e s  and  s t r a t eg i e s  f o r  t he  ac tua l i s a t i on  o f  t h i s  

r egu l a to ry  f r amework .  I t  a l so  i den t i f i e s  i s sue s ,  wh ich  can  f o rm  

the  ba s i s  o f  f u r t he r  r e s ea r ch .   
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1 .8  C O N C L U S I O N   

Thi s  i n t roduc to ry  chap t e r  ha s  l a i d  ou t  t he  t he s i s ’  con t ex tua l  and  

s t r u c t u r a l  f r a m e w o r k ,  i n  t e r m s  o f  i t s  N i g e r i a n  f a c t u a l  

backg round ;  gu id in g  ques t i ons ;  me thodo logy ;  a cademic  con t ex t  

and  r e l evan t  l i t e r a tu r e ;  s i gn i f i c ance  and  con t r i bu t i on ;  and  

s t r u c t u r e .  The  succeed ing  s even  chap t e r s  wou ld  add  f l e sh  t o  t he  

f r amew ork  l a i d  ou t  he r e in .  They  s ha l l  deve lop ,  de f end  and  c lo s e  

t he  advocacy  t ha t  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on  ma tched  w i th  o the r  sound  r egu l a to ry  p r i nc ip l e s  and  

s t r a t e g i e s  i s  a  v i ab l e  and  more  e f f ec t i ve  f i nanc i a l  r egu l a to ry  

f r amew ork  f o r  N ige r i a .  
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T H E  C A S E  F O R  F I N A N C I A L  R E G U L A T O R Y  R E F O R M  I N  N I G E R I A  

2 .1   I N T R O D U C T I O N  

Thi s  chap t e r  a r t i cu l a t e s  t he  ca se  f o r  f i nanc i a l  r egu l a to ry  r e f o rm  

in  N ige r i a .   I t  d i s cus se s  ex t ens ive ly  t he  s econd  o f  t he  t h r ee  

causa l  man i f e s t a t i ons  o f  f i nanc i a l  r egu l a to ry  c r i s i s  i n  N ige r i a  

t ha t  we  ana ly sed  i n  Chap t e r  1 .  I n  so  do ing ,  t he  chap t e r  comple t e s  

t he  d i s cus s ion  on  t he  f ac tua l  j u s t i f i c a t i on  f o r  emba rk ing  on  t h i s  

r e s ea r ch .  Equa l l y ,  and  s een  w i th in  t he  cha in  o f  sub - themes  

compr i s ed  i n  t he  r e sea r ch ,  t he  r e f o rm  ca se  t h i s  chap t e r  a r t i cu l a t e s  

p r e f ace s  t he  d i s cus s ion  ( i n  chap t e r s  3 ,  4 ,  5 ,  6  and  7 )  o f  t he  

t heo re t i c a l ,  compa ra t i ve ,  a ccoun t ab i l i t y  and  no rma t ive  r egu l a to ry  

unde rp inn ings  o f  t he  advocacy  f o r  t h e  imp lemen ta t i on  o f  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a .   

The  chap t e r  u se s  a  c ause - e f f ec t  app roach .  I t  a rgues  t ha t  

r e g u l a t o ry  ( s t r uc tu r a l  and  s t a t u to ry )  d e f i c i enc i e s  i n  N ige r i an  

f unc t i ona l  f i nanc i a l  r egu l a t i on  and  f i nanc i a l  s u p e r v i s o r y  f a i l u r e  

a r e  two  p r imary  r ea sons  f o r  t he  i nab i l i t y  o f  t he  f i nanc i a l  

r egu l a to ry  sy s t em to  e f f ec t i ve ly  add re s s  pa s t  c a se s  o f  bank ing  

i n so lvenc i e s  a nd  co l l ap se  o f  f i nanc i a l  i n s t i t u t i ons  i n  N ige r i a  and  

t o  de t ec t  and  p r even t  t he  c r i s i s  o f  2008 - 09 .  I t  a rgues  t ha t  t he  two  

causa l i t i e s  c an  be  add re s sed  e f f ec t i ve ly  by  a  ho l i s t i c  r e f o rm  o f  

t he  f i nanc i a l  r egu l a to ry  f r amework  and  a  r edes ign  o f  t he  

r egu l a to ry  a r ch i t e c tu r e  and  no t  by  p i ecemea l  r e f o rms . 1 To  deve lop  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  Deficiencies describe the ineffectiveness and inefficiencies in the implementation of financial 

regulatory objectives. Supervisory failure is an incidence of ineffective enforcement and (or) 
non-enforcement of regulatory norms attributable substantially to weak regulatory 
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and  de f end  t h i s  a rgumen t  t h i s  chap t e r  f i r s t  d i s cus se s  t he  

de f i c i enc i e s  and  f a i l u r e  i n  t he  imp lemen ta t i on  and  en f o rcemen t  o f  

f i nanc i a l  s y s t em s t ab i l i t y ,  cons umer  p ro t ec t i on ,  ma rke t  i n t eg r i t y  

and  f i nanc i a l  ma rke t  compe t i t i on .  Second ,  t he  chap t e r  cons ide r s  

how bes t  t o  r e spond  t o  t he se  i s sue s  i n  t e rms  o f  t he  p ro s  and  cons  

o f  a  p i ecemea l  r egu l a to ry  r e f o rm  o r  a  comp le t e  r e f o rm  o f  t he  

r egu l a to ry  a r ch i t e c tu r e .   

The  f o r ego ing  d i s cus s ion  i s  o rgan i s ed  i n to  t h r ee  s ec t i ons .   

Th i s  i n t roduc t i on  i s  t he  f i r s t .  The  s econd  s ec t i on  d i s cus se s  t he  

de f i c i enc i e s  i n  t he  cu r r en t  f unc t i ona l  r egu l a to ry  f r amework  i n  

N i g e r i a .  T h e  t h i rd  s e c t i o n  c o n c l u d e s  t h e  c h a p t e r .   

 

 

 

 

 

 

 

 

 

 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
accountability. The financial regulatory framework describes the statutory aspect and financial 
regulatory architecture describes the institutional aspect of the financial regulatory system.   
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2 .2   S T R U C T U R A L  D E F I C I E N C I E S  A N D  S U P E R V I S O R Y  F A I L U R E  I N  

N I G E R I A N  F I N A N C I A L  S Y S T E M   

The  gene ra l  and  spec i f i c  f i nanc i a l  r egu l a to ry  i s sue s  d i s cus sed  i n  

chap t e r  1  a r e  t he  f i r s t  and  t h i rd  l eve l s  o f  t he  ‘ c r i s i s ’  o f  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .  The  s econd  l eve l  and  t he  f ocus  o f  t h i s  

s e c t i o n  i s  h o w  r e g u l a t o r y  d e f i c i e n c i e s  a n d  s u p e r v i s o r y  f a i l u r e  

have  subs t an t i a l l y  impeded  t he  emergence  o f  an  e f f ec t i ve  

f i nanc i a l  r egu l a to ry  s y s t em in  t he  coun t ry .  The  a rgumen t s  and  

ev idence  t ha t  we  wou ld  p r e sen t  demons t r a t e  t ha t  t h i s  s econd  

causa l  man i f e s t a t i on  occu r r ed  p rominen t l y  i n  t he  r egu l a to ry  space  

be tween  t he  imp lemen ta t i on  o f  t he  N ige r i an  f i nanc i a l  

conso l i da t i on  p rog ramme  in  2005  and  t he  f i nanc i a l  c r i s i s  o f  

2008 - 09 .   

I t  i s  gene ra l l y  a cknowledged  t ha t  f i nanc i a l  r egu l a t i on  a ims  

t o  a ccompl i sh  f ou r  connec t ed  ob j ec t i ve s  name ly :  f i nanc i a l  sy s t em 

s t a b i l i t y ;  f i nanc i a l  ma rke t  i n t eg r i t y ;  a  f a i r  f i nanc i a l  ma rke t  

compe t i t i on ;  and  consumer  f i nanc i a l  and  i nves to r  p ro t ec t i on .  

D e p e n d i n g  t o  a  l a r g e  e x t e n t  o n  t h e  n a t i o n a l  r e g u l a t o r y  c o n t e x t ,  

f i nanc i a l  r egu l a t i on  can  a l s o  accompl i s h  o the r  ob j ec t i ve s  s uch  a s  

t he  p r even t i on  o f  f i nanc i a l  c r imes  and  enhancemen t  o f  e conomic  

deve lopmen t .  Howeve r ,  i n  t h i s  chap t e r  and  gene ra l l y  i n  t h i s  

t he s i s  we  wou ld  f ocus  on  t he  f ou r  ob j ec t i ve s  f o r  two  r ea sons .  

M o s t  f i n a n c i a l  s y s t e m s  t e n d  t o  f o c u s  o n  t h e s e  f o u r  o b j e c t i v e s . 2 A  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2  See generally on this: Chapter 1B(3)(b) and 1D of the Financial Services and Markets Act 

(FSMA) 2000 of the United Kingdom (as amended by Financial Services Act of 2012); 
Directive 2003/71/EC recital (10) and Directive 2004/39/EC (‘MiFID’), recital 44 of the 
European Union; Sections 33, 34 and 40, National Securities Market Act 1996 of the United 
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f ocus  on  t he  f ou r  ob j ec t i ve s  wou ld  enhance  t he  c l a r i t y  o f  t he  

t he s i s ’  ove ra l l  f r amework .  The  f ou r  sub - s e c t i o n s  t h a t  f o l l o w  

immed ia t e ly  be low  deve lop  t h i s  a rgumen t  i n  a  f ou r - s t e p  a n a l y s i s  

name ly :  wha t  a r e  t he  j u s t i f i c a t i ons  f o r  t he  f ou r  ob j ec t i ve s  o f  

f i nanc i a l  r egu l a t i on ;  how  a r e  t hey  imp lemen ted  i n  N ige r i a ;  wha t  

a r e  t he  pe r ce ived  de f i c i enc i e s  i n  t he i r  imp lemen ta t i on ;  and ,  wha t  

cou ld  be  done  t o  r emedy  t he se  de f i c i enc i e s?       

2 .2 .1   F inanc ia l  Sys t em S tab i l i t y  Regu la t ion  In  N iger ia  

I n  gene ra l ,  f i nanc i a l  sy s t em s t ab i l i t y  r egu l a t i on  f ocuse s  on  t he  

s a f e t y  a n d  s o u n d n e s s  o f  t h e  f i n a n c i a l  s y s t e m  p a r t i c u l a r l y  w i t h  

r ega rd s  t o  t he  mon i to r i ng  o f  t hose  f ac to r s  t ha t  c an  impa i r  t he  

w e l l  f u n c t i o n i n g  o f  a  c o u n t r y ’ s  f i n a n c i a l  s e r v i c e s  i n d u s t r y .   A s  a n  

ob j ec t i ve  o f  f i nanc i a l  r egu l a t i on ,  i t  h a s  two  key  j u s t i f i c a t i ons .  

The  f i r s t  i s  m ic ro  p ruden t i a l  f i nanc i a l  s t ab i l i t y :  t o  en su re  t he  

hea l t h ,  s a f e ty  and  soundnes s  o f  a  f i nanc i a l  i n t e rmed ia ry ;  t o  

p r even t  i t s  co l l ap se ;  and  t o  p r even t  bank  runs  i n  t he  ca se  o f  

depos i t  money  i n s t i t u t i ons .  The  s econd  i s  macro  p ruden t i a l  

f i nanc i a l  s t ab i l i t y  w i th  f ocus  on  t he  hea l t h ,  s a f e t y  a n d  s o u n d n e s s  

o f  t he  en t i r e  f i nanc i a l  sy s t em to  p r even t  t he  r i sk  t ha t  t he  co l l ap se  

o f  one  f i nanc i a l  i n t e rmed ia ry  cou ld  p r ec ip i t a t e  t he  co l l ap se  o f  

o the r s .  Mos t  coun t r i e s  u se  p ruden t i a l  r u l e s ,  s y s t e m i c  r i s k  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
States of America; Section 13 (n), (aa) of the Nigerian Investment and Securities Act, 2007; D. 
Llewellyn, ‘The Economic Rationale for Financial Regulation’ (FSA Occasional Paper, April 
1999) 32-33; K. Spong, Banking Regulation: Its Purposes, Implementation and Effects, Fifth 
Edition, (Kansas City: Division of Banking Supervision and Risk Management, Federal Reserve 
Bank of Kansas City, 2006) 5 – 10; G. Benston, Regulating Financial Markets: A Critique and 
Some Proposals (Institute of Economic Affairs, 1998) 6; R. Dodd, ‘The Economic Rationale of 
Financial Market Regulation,’ (2002) Special Policy Report 12 of the Financial Policy Forum 
available online at: <http://www.financialpolicy.org/fpfspr12.pdf> accessed on 24 August 2012.  
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coun t e rmeasu re s  and  depos i t  i n su rance  among  o the r  r egu l a to ry  

measu re s  t o  s t ab i l i s e  t he i r  f i nanc i a l  sy s t ems .  3   

 The  imp lemen ta t i on  o f  f i nanc i a l  sy s t em s t ab i l i t y  i n  N ige r i a  

i s  pa r t l y  cen t ra l i s ed  and  pa r t l y  f unc t i ona l l y  f ragmen ted .  We  

w o u l d  a r g u e  l a t e r  i n  t h i s  c h a p t e r  t h a t  t h i s  a r r a n g e m e n t  c r e a t e s  

de f i c i enc i e s  i n  t he  s ense  o f  a  dup l i ca t i v e  f i nanc i a l  r egu l a t i on  and  

a  r egu la to ry  b l i nds ide  i n  wh ich  sy s t emic  r i sk s  m igh t  s p i l l o v e r  

a c ro s s  bank ing ,  i n su rance  and  s ecu r i t i e s  s ec to r s  m igh t  be  

d i f f i cu l t  t o  pe r ce ive  ea r l y .  Fo r  now and  i n  t e rms  o f  

c en t r a l i s a t i on ,  one  o f  CBN’s  s t a t u to ry  ob j ec t s  i s  t o  p romo te  a  

s o u n d  f i n a n c i a l  s y s t e m  i n  N i g e r i a . 4  Whe the r  t he  CBN has  

pe r f o rmed  t h i s  ob j ec t  e f f ec t i ve ly  i s  ques t i onab l e  no t  l e a s t  

because  t he  r ecu r r i ng  i nc iden t s  o f  bank ing  i n so lvenc i e s  i n  

N i g e r i a  b e f o r e  t h e  c r i s i s  o f  2 0 0 8- 09  and  t he  occu r r ence  o f  t he  

c r i s i s  i t s e l f  a rguab ly  speak  t o  a  de f i c i ency  i n  t he  s a f e ty  and  

s o u n d n e s s  o f  t h e  N i g e r i a n  f i n a n c i a l  s y s t e m . 5 

N o t a b l y  ( a n d  i n d e e d  c o m m e n d a b l y )  t h e  C B N  h a s  s i nce  2010  

been  pub l i sh ing  tw ice  yea r l y  a  F inanc i a l  S t ab i l i t y  Repo r t  (FSR) .  

Th i s  i s  mean t  t o  enhance  sy s t emic  s t ab i l i t y  su rve i l l ance .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3  See generally the sources cited in (n 2) ibid. Macro prudential stability should be distinguished 

from macro economic stability which relates to the concern for the stability of a country’s 
economy. Central banks fulfill this objective through control over currency supply, interest 
rates, and settlement systems.   

4  The other objects are to: ensure monetary and price stability; issue legal tender currency in 
Nigeria; maintain external reserves to safeguard the international value of the legal tender 
currency; and act as a banker and provide economic and financial advice to the Federal 
Government: section 2 of the CBN Act, 2007.  

5  For a concise background on banking insolvencies in Nigeria before 2008, see: T. Ogowewo 
and C. Uche, ‘[Mis]Using Bank Share Capital as a Regulatory Tool to Force Bank 
Consolidation in Nigeria’ (2006) 50(2) Journal of African Law, 161 at 166 – 70. 
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A s s u m i n g  arguendo  t ha t  t h i s  i s  t he  ca se ;  i t  i s  a  measu re  t ha t  ha s  

a t  l e a s t  t h r ee  weaknes se s .   Fir s t ,  t h e  FSR cove rage  i s  l im i t ed  t o  

bank ing ,  s ecu r i t i e s  and  i n su rance .   I t  doe s  no t  cove r  t he  pens ion  

s y s t e m .  Y e t  t h i s  s y s t e m  a n d  t h e  p r i v a t e  p e n s i o n  i n d u s t r y  i n  

f i nanc i a l  s i z e  and  bus ine s s  vo lume  ough t  t o  be  ca t ego r i s ed  a s  

sy s t emica l l y  s i gn i f i can t  and  t hus  i nc luded  i n  t he  FSR’s  cove rage . 6 

Second  and  g iven  t ha t  s ecu r i t i e s  and  i n su rance  r egu l a t i on  a r e  

ou t s i de  CBN’s  r emi t ,  t h e  qua l i t y  and  dep th  o f  t he  i n f o rma t ion  on  

t he se  s ec to r s  t ha t  a r e  i nc luded  i n  t he  FSR depend  l a rge ly  on  wha t  

t he  o the r  r egu l a to r s  (SEC and  N A I C O M )  a r e  w i l l i n g  t o  s h a r e  w i t h  

t he  CBN.  They  wou ld  conce ivab ly ,  be  l e s s  w i l l i ng  t o  r e l e a se  

i n f o rma t ion  t ha t  wou ld  expose  t he i r  supe rv i so ry  sho r t comings .  

T h i r d ,  t h e  FSR’s  app roach  t o  mac ro  p ruden t i a l  s t ab i l i t y  i s  narrow  

and  de sc r ip t i v e  i n  t ha t  i t  r e l i e s  o n  f i ve  qua l i t a t i ve  measu re s  o f  

s y s t e m i c  r i s k  ( c r e d i t  r i s k ;  l i q u i d i t y  r i s k ;  i n t e r e s t  r a t e  r i s k ;  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6  There is evidence to support this view. Before the crisis of 2008 – 09 which spurred the 

publication of the FSR: the total pension fund assets under the contributory pension scheme 
stood at N1.098 trillion out of which it exposed N430.98 billion or 39.22 per cent to the banking 
sector, in both equities and money market instruments. These assets are mostly managed by 
licensed Pension Funds Administrators (PFA, which are 26 in total and administering 26 
retirement saving accounts, RSA). In the public sector, the annual pension contributions grew 
from N70.25 billion in 2007 to N99.28 billion in 2008, which represented a growth of 41.32 
percent. Similarly, private sector contributions grew from N68.34 billion in 2007 to N80.81 
billion in 2008, representing an increase of 18.25 percent. Approximately, N10 – 12 billion of 
new contributions flow into the system every month. At the end of 2011, the PFA assets account 
for 22 percent of the market capitalisation of the Nigerian Stock Exchange, 62 percent of banks 
capitalisation and 1357 percent of the insurance sector capitalisation: See generally, IBRD, 
Making Finance Work for Nigeria (Washington D.C.: World Bank, 2009) 92 – 103; See also T. 
Omilani, ‘PenCom Asset Hits Over N4.5trillion In 2014,’ available online at: 
<http://leadership.ng/business/388762/pencom-asset-hits-n4-5trillion-2014> accessed on 18 
November 2014;  O. Ugochukwu, ‘Nigerian: Pension Funds, Insurance Companies and the 
Changed Equity Markets,’ available online at: < 
http://www.afigfunds.com/sites/default/files/Panel3_Obi_Ugochuku(VA).pdf> accessed on 12 
July 2014.  
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exchange  r a t e  r i sk ;  and  f o r e ign  exchange  t r ad ing  r i sk )  t ha t  a r e  

de s igned  ma jo r ly  f o r  banks . 7   

 CBN’  f i nanc i a l  sy s t em s t ab i l i t y  r emi t  i s  f u r t he r  r e f l e c t ed  i n  

i t s  managemen t  o f  sy s t emic  s t ab i l i t y . 8  Even  he r e ,  t he r e  a r e  

pe r ce ived  de f i c i enc i e s .  Fo r  i n s t ance  and  due  t o  t he  f ac t  t ha t  

mone t i z a t i on  o f  t he  coun t ry ’ s  c rude  o i l  expo r t  and  o the r  o i l -

r e l a t ed  i n f l ows  a r e  t he  p r ima ry  sou rce s  o f  l i qu id i t y  i n  t he  

N i g e r i a n  f i n a n c ia l  sy s t em;  t he  CBN has  o f t en  r e l i ed  heav i l y  on  

f o r e ign  exchange  s a l e s  t o  s t e r i l i z e  s y s t emic  l i qu id i t y . 9  Th i s  

app roach  s t i l l  cons t i t u t e s  a  ve r i t ab l e  avenue  f o r  i l l i c i t  a rb i t r age  

p ro f i t s  f o r  some  f i nanc i a l  i n t e rmed ia r i e s  t h rough  f o r e ign  

exchange  ma lp rac t i c e s . 10 CPR,  t he  o the r  i n s t rumen t  t he  CBN use s  

f o r  s y s t emic  l i qu id i t y  managemen t ,  ha s  i n  t he  pa s t  c r ea t ed  

r egu l a to ry  con f us ion .  11  F o r  i n s t a n c e ,  t h e  m a r k e t  m i s r e a d  C B N ’ s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7  CBN, Financial Stability Report December 2013 (Lagos: CBN Research Department, 2013) 35 

– 45. 
8  Section 2 of the CBN Act, 2007. 
9  Most of the forex operations are conducted through the bi-weekly auctions offered via the 

Wholesale Dutch Auction System (WDAS) with published quarterly indicative targets: See the 
CBN website, available at: < http://www.cenbank.org> accessed on 12 July 2014. 

10  See for support, the following online news reports: 
<http://www.nigerianbulletin.com/threads/cbn-releases-names-of-20-sanctioned-forex-
operators.8297/> accessed on 13 November 2014; B. Komolafe, ‘3 banks face CBN sanctions 
over forex scams,’ Vanguard, 3 August 2009 available online at: < 
http://www.vanguardngr.com/2009/08/3-banks-face-cbns-sanctions-over-forex-scam/ > 
accessed on 13 November 2014.   

11  The CPR uses the Monetary Policy Rate (MPR) as the target for monetary policy. The CBN 
Monetary Policy Committee, sets an interest rate corridor of MPR ± 2 percent points as the 
tolerable margin for the Open Buy Back rate. At times, the CBN uses asymmetric corridor 
around the MPR, particularly in the aftermath of the 2008 – 09 Nigerian financial crisis. Other 
instruments are in use as well either to manage structural or short-term liquidity. Four 
instruments are used for structural liquidity namely: Cash Reserve Requirements (CRR), which 
is mostly unremunerated and measured on a daily average of reservable liabilities over a two-
week period; quarterly auction of Federal Government Treasury Bills (NTBs) and bonds, by the 
Debt Management Office (DMO) and the CBN; sale of CBN Bills when additional sterilization 
is required; and sale and purchase of foreign exchange. Four instruments are similarly used for 
short-term liquidity namely: the Standing Deposit Facility (SDF) with which the CBN accepts 
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s i g n a l  o n  t h e  c h a n g e o v e r  f r o m  t h e  M P R  t o  t h e  S D F  r a t e  i n  2 0 1 1 ,  

w h i l e  t h e  C B N  l a t e r  c o n f i r m ed  t he  MPR a s  t he  app l i c ab l e  r a t e . 12 

These  i s sue s  po in t  t o  t he  need  f o r  a  s t r e aml ined  sy s t emic  

l i qu id i t y  managemen t  and  f o r  a  c l e a r  and  p rompt  commun ica t i on  

o f  r e l a t ed  r egu l a to ry  changes  t o  t he  marke t .  O f  cou r se  g iven  t he  

d i f f e r en t  t ime f r ames  t he r e  i s  an  a rguab l e  c a se  f o r  a  f l ex ib l e  

s y s t e m i c  l i q u i d i t y  m a n a g e m e n t  a n d  t h e  u s e  o f  m i x e d  s y s t e m i c  

t oo lk i t s  f o r  t h i s  pu rpose .  S t i l l ,  ou r  c a se  i s  t ha t  t h i s  f l ex ib i l i t y  

needs  t o  be  commun ica t ed  t o  t he  marke t  c l e a r l y .      

 Func t i ona l  f ragmen ta t i on  o f  f i nanc i a l  sy s t em s t ab i l i t y  

r egu l a t i on  i s  r e f l e c t ed  i n  t he  p rov i s ions  o f  BOFIA ,  ISA ,  In surance  

Ac t  and  NAICOM Ac t .  These  l aws  a r e  dup l i ca t i v e  w h e n  t h e y  a r e  

r educed  t o  t he  u l t ima t e  p r e r equ i s i t e  t oo l s  ( such  a s  r egu l a to ry  

i n t e rven t i on ,  f i nanc i a l  s t ab i l i z a t i on  power s  and  l i qu ida t i o n  o f  

i n so lven t  i n t e rmed ia r i e s )  f o r  sy s t emic  s t ab i l i t y .  Fo r  i n s t ance ,  

BOFIA; 13  NAICOM Ac t ; 14  and  I SA 15  con t a in  i den t i c a l l y  worded  

p rov i s i ons  wh ich  empower  t he  CBN,  SEC and  NAICOM to  

s t a b i l i z e ;  c o n t r o l ;  m a n a g e ;  l i q u i d a t e ;  a n d  w h e r e  n e c e s s a r y  m e r g e  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
an unlimited amount from banks on an overnight basis; the standing lending facility, which is 
available to all banks and discount houses upon application; repos/reverse repos, which are used 
to manage liquidity for a few months (repos are used to mop up liquidity and reverse repos are 
used to inject liquidity; and lastly, deposit auctions, where banks can bid for deposits at the 
CBN. See generally CBN (n 9).  

12  ibid. 
13  Sections 35 – 42, BOFIA. In practice, and with respect to insured banks, the CBN exercises its 

powers under these provisions in conjunction with NDIC, which is usually appointed as the 
liquidator of a failed bank. See generally, sections 38 – 44 of the NDIC Act. It is worth noting 
that the Act also empowers the NDIC to administer the deposit insurance fund whose main goal 
is to prevent bank runs.  

14  Sections 41 – 46, NAICOM Act. 
15  Sections 48 – 53, ISA 2007. 
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f a i l i ng  f i nan c i a l  i n s t i t u t i ons .  These  power s  we  a rgue  can  more  

e f f i c i en t l y  and  e f f ec t i ve ly  be  a s s igned  t o  and  exe rc i s ed  by  a  

r egu l a to ry  i n s t i t u t i on  t ha t  f ocuse s  so l e ly  on  sy s t emic  s t ab i l i t y .   

The  ex i s t ence  o f  a  ded i ca t ed  sy s t emic  s t ab i l i t y  i n s t i t u t i on  

w o u l d  e l i m i n a t e  dup l i c a t i ve  r egu l a t i on  i n  t h i s  con t ex t .  I t  wou ld  

a l so  imbue  sy s t emic  s t ab i l i t y  r egu l a t i on  w i th  a  b roade r  and  t r u ly  

s y s t e m i c  f o c u s  w h i c h  c o u l d  i n  t u r n  e n g e n d e r  a  b e t t e r  a p p r e c i a t i o n  

o f  wha t  r egu l a to ry  i n t e rven t i on  i n  one  s ec to r  o f  t he  f i nanc i a l  

s y s t e m  m i g h t  c ause  f o r  o the r  s ec to r s .  Fo r  i n s t ance ,  when  t he  CBN 

f o rc ib ly  a s s umed  t he  managemen t  o f  t he  e igh t  i n s o lven t  banks  i n  

2009 ,  i t  e f f ec t i ve ly  and  no  l e s s  con t rove r s i a l l y  a s sumed  con t ro l  

o f  ( a t  l e a s t  i n  t he  ca se  o f  Ocean i c  Bank  P l c . ,  Un ion  Bank  P l c . ,  

A f r i b a n k  P l c . ,  and  In t e r con t i nen t a l  Bank  P l c . )  i nves tmen t  

bank ing  cong lomera t e s  whose  s ecu r i t i e s  and  i n su rance  

s u b s i d i a r i e s  w e r e  s u b j e c t  r e s p e c t i v e l y  t o  S E C ’ s  a n d  N A I C O M ’ s  

r egu l a to ry  r emi t s .  Thus  f a r ,  we  we re  unab l e  t o  e s t ab l i sh  t he  

ex t en t  t o  wh ich  t he  CBN coo rd ina t e d  t he  i n t e rven t i on  w i th  SEC 

and  NAICOM a t  t he  p l ann ing  s t age .  Of  cou r se ,  t he  absence  o f  t h i s  

ev idence  does  no t  nece s sa r i l y  mean  t ha t  t he r e  was  no  

coo rd ina t i on ,  bu t  anecdo t a l  ev idence  ob t a ined  f rom commen ta to r s  

on  t he  i n t e rven t i on  and  f rom CBN,  SEC and  NAICO M  o f f i c i a l s  

s u g g e s t s  t h a t  t h e  i n t e r v e n t i o n  w a s  e n t i r e l y  a  C B N  a f f a i r  w i t h  

s u p p o r t  f r o m  t h e  N D I C  a n d  E F C C .    

  A n o t h e r  d e f i c i e n c y  a n d  a  c r i t i c a l  i n d i c t m e n t  o f  t h e  c u r r e n t  

app roach  t o  sy s t emic  s t ab i l i t y  r e l a t e s  t o  r e g u l a t o r y  ‘ b l i n d s i d e ’  
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and  t he  r e l a t ed  comp l i ca t i on  i n  pe r ce iv ing ,  measu r ing  and  

p r even t i ng  r i sk s  sp i l l ove r s  a c ro s s  t he  en t i r e  f i nanc i a l  sy s t em.  I t  

i s  a  c r i t i c a l  i nd i c tmen t  because  i t  i s  one  key  r ea son  why  t he  CBN 

f a i l ed  t o  s ee  t he  c r i s i s  o f  2008 - 09  coming ; 16 and  i f  no t  e f f ec t i ve ly  

r emed ied  cou ld  cons t i t u t e  a  c r eep ing  vu lne r ab i l i t y  f o r  ano the r  

s y s t e m i c  f i n a n c i a l  c r i s i s .  T o  r e g u l a t e  f i n a n c i a l  s y s t e m  s t a b i l i t y  a s  

w e  p r e s e n t l y  d o  i n  N i g e r i a ,  i n  t e r m s  o f  f u n c t i o n a l  d e s i g n a t i o n  o f  

a  f i nanc i a l  i n t e rmed ia ry  ( a s  a  bank ,  i n su re r ,  o r  c ap i t a l  ma rke t  

ope ra to r )  c r ea t e s  ‘ r egu l a to ry  s i l o s ; ’  i t  ‘ b l i nds ’  a  f unc t i ona l  

r egu l a to r  f r om r i sk s  t ha t  may  a r i s e  f r om ou t s i de  i t s  r emi t ;  i t  

c r ea t e s  oppo r tun i t i e s  f o r  r i sk s  t o  sp i l l  f r om one  f unc t i ona l  s ec to r  

t o  o the r s ;  i t  r equ i r e s  cons t an t  bu t  a lmos t  a lways  was t e f u l  

r egu l a to ry  dup l i c a t i on  and  coo rd ina t i on  t o  moun t  an  e f f ec t i ve  

r e sponse  t o  t he  sy s t emic  r i sk s ;  and ,  wha t  i s  more ,  i t  i s  now seen  

a s  an  i ne f f ec t i ve  r egu l a to ry  app roach  unde r  i n t e rna t i ona l  be s t  

p r ac t i c e s . 17 

 I t  c an  o f  cou r se  be  a rgued  t ha t  w i th  t he  r egu l a to ry  

deve lopmen t s  pos t  2009  ( r e f l e c t ed  pa r t i cu l a r l y  i n  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16  S. Sanusi, ‘The Nigerian Banking Industry: What went wrong and the way forward,’ (2010) 

Research Department, Central Bank of Nigeria, 9, available online at: < 
http://www.bis.org/review/r100419c.pdf?frames=0 > 9 – 10, accessed on 15 May 2012 
(providing an insider account that the CBN’s inability to receive reports from the SEC which 
regulates banks’ capital market subsidiaries before the crisis of 2008 – 09 impaired its 
perception and response to the subsequent risks spill over from the capital market to the banking 
system). 

17  We shall discuss and apply the current best practice in this area in chapter 6, but for a preview 
see M. Brunnermeier et al, The Fundamental Principles of Financial Regulation: Geneva 
Reports on the World Economy 11 (Geneva: International Centre for Monetary and Banking 
Studies, 2009) 25 – 8.    
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r e j uvena t i on  o f  t he  FSRCC)  18  t ha t  a  r egu l a to ry  b l i nds ide  o f  

s y s t e m i c  s t a b i l i t y  i s  l e s s  l i k e l y  t o  r e c u r . 19 Th i s  we  a rgue  i s  a  

begu i l i ng  i nv i t a t i on  t o  a  r i sky  r egu l a to ry  complacency .  I t  i s  r i sky  

and  complacen t  because  t h i s  a rgumen t  i nv i t e s  u s  t o  r e l y  on  ad -

hoc  and  p i ecemea l  r e f o rms⎯mot l ey  o f  ‘ knee  j e r k ’  and  t oken  

r ed re s se s  o f  pe r ce ived  r egu l a to ry  l ap se s⎯ f o r  l ong - t e rm  f i nanc i a l  

s y s t e m  s t a b i l i t y  i n  N i g e r i a .  I t  s h o u l d  b e  s t r e s s e d  h e r e  t h a t  a  

r e l i ance  on  t he se  r e f o rms  cons t i t u t e s  i n  r e a l i t y  a  r e l i ance  on  t he  

cu r r en t  r egu l a to ry  mode l⎯a  mode l  t ha t  ha s  f a i l ed  i n  t he  pa s t ;  and  

w h o s e  f u t u r e  e f f e c t i v e n e s s ,  m e a s u r e d  f rom th i s  pa s t  f a i l u r e  i s  

doub t f u l .    

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
18  This is the committee that is meant to facilitate inter-agency coordination under the auspices of 

the CBN for the purposes of systemic stability. It exists pursuant to sections 43 and 44 of the 
CBN Act. The FSRCC did not meet for two years before the crisis of 2008 - 09; and the eventual 
resolution of the crisis was largely done by the CBN: Sanusi (n 16). Moves have since been 
made to rejuvenate and strengthen the committee. It now has a separate website that is web-
linked to the CBN website. It has issued new rules on margin trading. See, CBN, ‘Press Release: 
Financial Services Regulation and Coordination Committee Issues New Rules on Margin 
Trading’ (2010) available online at: < http://www.fsrcc.gov.ng/the-cbn-and-sec-agree-to-
jointly-issue-rules-on-margin-lending.html> accessed on 19 July 2013.  

19  These developments include: intervention in eight insolvent banks and injection of N620 billion 
($4.1 USD) as unsecured and unsubordinated debt; a guarantee of interbank and foreign credit 
lines of banks until the end of 2011; a public commitment by the CBN to protect all depositors 
and foreign creditors against loss; the establishment of AMCON to support the insolvent banks 
by purchasing their NPLs and to support the banking industry broadly; the abolition of the 
universal banking model in favour of a ‘back-to-basics’ model and introduction of a new bank 
license regime; issuance of new regulatory guidelines on capital adequacy, related parties and 
large exposure limits, risk and risk management, and internal control and auditing; and the 
placing of resident examiners in banks. The CBN now publishes annually a list of banks 
considered to be systemically important (styled as Systemically Important Financial Institutions, 
SIFI). The bank also issued a supervisory intervention framework (SIF), which sets out general 
and specific triggers for a range of corrective actions as well as a PCA regime, with corrective 
actions tied to prudential thresholds relating to capital adequacy ratios (CAR), asset quality, 
liquidity, earnings, risk management, internal control and system failures. See for an extensive 
discussion of these regulatory developments: IMF and IBRD: Financial Sector Assessment 
Program Nigeria: Crisis Management and Crisis Preparedness Frameworks (Washington D.C.: 
IMF and IBRD, 2013) 13; IMF, Nigeria: Financial Sector Stability Assessment Country Report 
No. 13/140 (Washington D.C.: IMF, 2013) 21; Prudential Guidelines for Deposit Money Banks 
in Nigeria (effective from 1 May 2010); Supervisory Intervention Framework for the Nigerian 
Banking System (effective from 1 February 2011); and Revised Guidelines for Finance 
Companies in Nigeria (effective from 1 April 2014); CBN Circular to all banks and discount 
houses dated 30 March 2010: BSD/DIR/GEN/CIR/04/012-Review of Universal Banking Model. 
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H o w  t h e n  c a n  a n d  s h o u l d  w e  r e f o r m  f i n a n c i a l  s y s t e m  

s t a b i l i t y  r e g u l a t i o n  i n  N i g e r i a ?  T h e  c h o i c e ,  w e  r e a s o n ,  i s  b e t w e e n  

two  a l t e rna t i ve s :  t o  con t i nue  w i th  t he  u se  o f  ad - hoc  r egu l a to ry  

be l t  and  b r ace s  t o  su s t a in  t he  cu r ren t  f a i l ed  app roach  o r  t o  

imp lemen t  a  f i nanc i a l  r egu l a to ry  mode l  t ha t  g ive s  a  h igh ly  

nuanced  a t t en t i on  t o  t he  s t ab i l i t y  o f  t he  N ige r i an  f i nanc i a l  

s y s t e m⎯h igh ly  nuanced  i n  t e rms  o f  expand ing  t he  pe r ime t e r  o f  

f i nanc i a l  s t ab i l i t y ;  u s ing  an  ana ly t i c a l  me thod  t o  measu re  

s y s t e m i c  r i s k s  s p i l l o v e r s ;  e s t a b l i s h i n g  a  d e d i c a t e d  f i n a n c i a l  

s y s t e m  s t a b i l i t y  a g e n c y ;  a n d  h a v i n g  a  s t r e a m l i n e d  s y s t e m i c  

l i qu id i t y  managemen t  f r amework  among  o the r s . 20  We  s t r o n g l y  

con t ends  f o r  t he  s econd ,  because  i t  o f f e r s  a  pa thway  t o  be t t e r  and  

more  e f f ec t i ve  f i nanc i a l  r egu l a t i on  i n  N ige r i a .     

2 .2 .2   C o n s u m e r  F i n a n c i a l  P r o t e c t i o n  i n  N i g e r i a  

Consumer  f i nanc i a l  p ro t ec t i on  gene ra l l y  r e l a t e s  t o  t he  S t a t e ’ s  

r egu l a to ry  i n t e rven t i on  i n  t he  f i nanc i a l  sy s t em to  ensu re  t ha t  

dea l i ngs  be tween  f i nanc i a l  i n t e rmed ia r i e s  and  u se r s  o f  f i nanc i a l  

s e r v i c e s  a r e  c o n d u c t e d  f a i r l y  a n d  l a w f u l l y .  A s  an  ob j ec t i ve  o f  

f i nanc i a l  r egu l a t i on ,  i t  j u s t i f i ed  on  t he  need  t o  i nduce  t he  pub l i c  

t o  t ake  f i nanc i a l  r i sk s  i n  t e rms  o f  i nves t i ng  i n  t he  f i nanc i a l  

ma rke t  and  (o r )  p l ac ing  depo s i t s  w i t h  f i n a n c i a l  i n s t i t u t i o n s .  M o s t  

na t i ona l  f i nanc i a l  sy s t ems  u se  s i x  key  measu re s  f o r  consumer  

f i nanc i a l  p ro t ec t i on :  i n f o rma t ion  d i s c lo s u re ;  d i r ec t  r egu l a t i on  o f  

f i nanc i a l  i n t e rmed ia r i e s  and  o rgan i s ed  exchanges  ope ra t i ng  i n  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
20  We shall discuss these and other reform proposals relating to financial system stability in 

chapter 6.  
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t he i r  f i nanc i a l  ma rke t s ;  en f o rcemen t  o f  an t i - f i nanc i a l  f r aud  ru l e s ;  

j u d i c i a l  r e co g n i t i o n  an d  en f o r cemen t  o f  p r i v a t e  f i n an c i a l  

con t r ac t s ;  depos i t  i n su rance  and  i nves to r  compensa t i on  s chemes ;  

and  t he  e s t ab l i shmen t  o f  a  f i nanc i a l  ombudsman  and  impos i t i on  

o f  s anc t i ons  f o r  v io l a t i ons  o f  consumer  r i gh t s . 21  

 Consumer  f i nanc i a l  p ro t ec t i on  r egu l a t i on  i n  N ige r i a  i s  

equa l l y  f unc t i ona l  and  dup l i ca t i v e  i n  t ha t  t he  CBN,  t he  SEC and  

N A I C O M  h a v e  i n d i v i d u a l  b u t  i d e n t i c a l  c o n s u m e r  p r o t e c t i o n  

r emi t s . 22 H o w e v e r ,  t h e  m a j o r  c o n s u m e r  p r o t e c t i o n  b o d y  i n  N i g e r i a  

i s  t he  Consumer  P ro t ec t i on  Counc i l  (CPC) .  I t s  f unc t i ons  i nc lude  

‘p rov id ing  speedy  r ed re s s  t o  consumer s  compla in t s  t h rough  

nego t i a t i on ,  med i a t i on  and  conc i l i a t i on . ’ 23 Bu t  t he  de f i n i t i on  o f  

consumer s  unde r  CPC Ac t  ex t ends  on ly  t o  i nd iv idua l s  and  no t  

l ega l  en t i t i e s .  The  Counc i l ’ s  a c t i v i t i e s  a r e  a l so  mos t l y  conce rned  

w i t h  c o n s u m e r  p r o t e c t i o n  i n  t h e  c o n t e x t  o f  h o u s e h o l d  g o o d s  a n d  

mon i to r i ng  o f  s a l e s  p romo t ion  o f  such  goods . 24  A g a i n  w h i l e  t h e  

CBN recogn i s e s  t he  au tho r i t y  o f  t he  CPC Ac t  ove r  t he  p rov i s i on  

o f  f i nanc i a l  s e rv i ce s , 25  i n  p r ac t i c e  t he  p ro t ec t i on  o f  f i nanc i a l  

consumer s  i s  r a r e ly  add re s sed  by  t he  CPC.  I t  i s  even  doub t f u l  i f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
21  J. Burke, ‘Re-examining Investor Protection in Europe and the US,’ (2009) 16(2), Murdoch 

University Electronic Journal of Law, 6 - 10.   
22  Section 13 (k) of the ISA, 2007; Sections 7(h) and 8 (a) of the National Insurance Commission 

Act, No. 1 of 1997. 
23  Section 2 of the Consumer Protection Council Act, No. 66 of 1992. See also CPC website at: 

<http://cpc.gov.ng/?page_id=868>  accessed on 13 May 2014. 
24  ibid. 
25  This was done via paragraph 3.0(f) of the Guidelines on Electronic Banking in Nigeria (issued 

in August 2003) available online at: < 
http://www.cenbank.org/OUT/PUBLICATIONS/BSD/2003/E-BANKING.PDF > accessed on 
13 May 2014. 
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t he  Counc i l  ha s  t he  t e chn i ca l  compe tence  and  capac i t y  t o  p l ay  

s u c h  a  r o l e  e f f e c t i v e l y .  H o w e v e r  i t  i s  w o r t h  n o t i n g  t h a t  t h e  

Counc i l  r e cen t l y  s i gned  a  memorandum o f  unde r s t and ing  w i th  t he  

N i g e r i a n  E c o n o m i c  a n d  F i n a n c i a l  C r i m e s  C o m m i s s i o n  t o  j o i n t l y  

p ro secu t e  pe rpe t r a to r s  o f  f r audu l en t  l oan  s chemes  and  on- l i ne  

f o r e ign  exchange  t r ad ing ,  ques t i onab l e  mor tgage  and  o the r  

decep t i ve  bus ine s s  p r a c t i c e s . 26  

 I n  any  even t ,  consumer  f i nanc i a l  p ro t ec t i on  ru l e s  a r e  a s  

men t ioned ,  s t r uc tu r ed  a long  f unc t i ona l  r egu l a to ry  l i ne s .  I n  

r e l a t i on  t o  t he  bank ing  s ec to r ,  eve ry  bank  i s  ob l i ga t ed  t o  d i sp l ay  

a t  i t s  o f f i c e s  and  b r anches ,  i t s  l end ing  and  depos i t  r a t e s  and  

pub l i sh  i t s  f i nanc i a l  a ccoun t s  i n  a  da i l y  newspape r . 27  The  

G o v e r n o r  o f  t h e  C B N  i s  e m p o w e r e d  t o  o r d e r  a  s p e c i a l  

examina t i on  o r  i nves t i ga t i on  o f  t he  books  and  a f f a i r s  o f  a  bank  

w h e r e  h e  i s  s a t i s f i e d  t h a t  t h e  b a n k  h a s  b e e n  c a r r y i n g  o n  i t s  

bus ine s s  i n  a  manne r  de t r imen t a l  t o  t he  i n t e r e s t  o f  i t s  

depos i t o r s . 28  Eve ry  bank  i s  a l so  ob l i ga t ed  t o  keep  p rope r  books  

o f  a ccoun t s  o f  a l l  i t s  t r an sac t i ons  t ha t  g ive  a  t r ue  and  f a i r  v i ew  

o f  t he  s t a t e  o f  a f f a i r s  o f  t he  bank  and  comply  w i th  t he  accoun t i ng  

s t a n d a r d s  a s  m a y  be  p r e sc r i bed  f o r  banks .  The  accoun t s  mus t  be  

kep t  a t  t he  p r i nc ipa l  admin i s t r a t i ve  o f f i c e  o f  a  bank  and  a t  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26  See CPC, ‘CPC, EFCC sign MoU to Bring Mortgage, On-line Forex, other Scammers of 

Consumers to Book,’ 15 February 2015, available online at: <http://cpc.gov.ng/?p=1386> 
accessed on 17 March 2015.  

27  Sections 23 and 27 of the BOFIA. 
28  ibid, section 33(1) (b).  
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b ranches  o f  e ach  bank  i n  Eng l i sh  l anguage  o r  any  o the r  l anguage  

app roved  by  t he  Fede ra l  Gove rnmen t  o f  N ige r i a . 29 

 F u r t h e r ,  e v e r y  b a n k  m u s t  s u b m i t  t o  t he  NDIC  such  r e tu rn s ,  

and  i n f o rma t ion  a s  may  be  r equ i r ed ,  by  t he  Corpo ra t i on  f rom t ime  

t o  t ime . 30 The  Corpo ra t i on  may  a l so  r equ i r e  pe r sons  hav ing  acce s s  

t he r e to ,  t o  supp ly  t o  i t  i n f o rma t ion ,  i n  such  manne r  o r  f o rm  a s  i t  

may  f rom t ime  t o  t ime  d i r ec t ,  r e l a t i ng  o r  t ouch ing  on  o r  

conce rn ing  ma t t e r s  a f f ec t i ng  t he  i n t e r e s t s  o f  depos i t o r s  o f  an  

i n su red  i n s t i t u t i on . 31  N D I C ’ s  b a n k  E x a m i n e r s  m a y  a l s o  r e q u e s t  

i n f o rma t ion  f rom an  i n su red  i n s t i t u t i on  o s t ens ib ly  f o r  t he  

pu rpose s  o f  depos i t o r s ’  p ro t ec t i on . 32 The  Corpo ra t i on  may  t ake  

p romp t  co r r ec t i ve  ac t i on  i n  consu l t a t i on  w i th  t he  CBN aga in s t  an  

i n su red  i n s t i t u t i on  t o  p ro t ec t  t he  i n s t i t u t i on ’ s  depos i t o r s . 33  

I n  t he  s ecu r i t i e s  s ec to r ,  t he  SEC i s  empowered  t o  a c t  i n  t he  

pub l i c  i n t e r e s t ,  p a r t i cu l a r l y  w i th  r e spec t  t o  i nves to r s ’  p ro t ec t i on ,  

ma in t enance  o f  f a i r  and  o rde r ly  s ecu r i t i e s  ma rke t s  and  t he  

p romo t ion  o f  i nves to r s ’  educa t i on . 34  I t  may  o rde r  spec i a l  

examina t i on  o f  t he  books  and  a f f a i r s  o f  a  c ap i t a l  ma rke t  ope ra to r ,  

w h e r e  i t  i s  s a t i s f i e d  t h a t  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  to  do  so  and  

pe r t i nen t l y  whe re  t he  marke t  ope ra to r  ha s  been  ca r ry ing  on  

bus ine s s  i n  a  manne r  de t r imen t a l  t o  t he  i n t e r e s t  o f  i t s  c l i en t s ,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
29         ibid, section 24(2) (3).  
30  Section 27 (1), NDIC Act No. 16 of 2006. 
31  ibid, section 27 (3). 
32  ibid, sections 28 and 29.  
33  ibid, section 32. 
34  Section 13(k) and (s) of the ISA 2007. 
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bene f i c i a r i e s  and  c r ed i t o r s . 35  The re  a r e  c i v i l  and  c r im ina l  

l i ab i l i t i e s  f o r  m i s s t a t emen t s  i n  a  p ro spec tu s  o r  any  documen t  

o f f e r i ng  s ecu r i t i e s  t o  t he  pub l i c . 36 A  s h a r e h o l d e r  m a y  b r i n g  a n  

ac t i on  aga in s t  a  company ,  t o  r e s c ind  an  a l l o tmen t  o f  sha r e s  made  

pu r suan t  t o  a  f a l s e ,  decep t i ve  o r  m i s l ead ing  f o r eca s t  con t a ined  i n  

a  p ro spec tu s . 37  

La s t l y ,  be f o r e  t he  manage r  o f  a  co l l e c t i ve  i nves tmen t  

s c h e m e ,  e n t e r s  i n t o  a  t r a n s a c t i o n  w i t h  a n  i n v e s t o r ,  h e  s h a l l  

d i s c lo se  i n f o rma t ion  abou t  t he  i nves tmen t  ob j ec t i ve s  o f  t he  

s c h e m e ,  t h e  c a l c u l a t i o n  o f  t h e  n e t  a s s e t  v a l u e ,  d e a l i n g  p r i c e s ,  

cha rges ,  r i sk  f ac to r s  and  d i s t r i bu t i on  o f  i ncome  acc rua l s ,  t o  t he  

i nves to r ,  i nc lud ing  i n f o rma t ion  t ha t  i s  nece s sa ry  t o  enab l e  t he  

i nves to r  t o  make  an  i n f o rmed  dec i s i on ,  wh ich  sha l l  be  d i s c lo sed  

t imeous ly  and  i n  a  comprehens ib l e  manne r . 38  

I n  t he  i n su rance  s ec to r ,  t he  Commis s ione r  f o r  I n su rance  

( t he  head  o f  NAICOM)  may  o rde r  a  spec i a l  i n spec t i on  o r  

i nves t i ga t i on  o f  t he  books  and  a f f a i r s  o f  an  i n su rance  i n s t i t u t i on  

w h e r e  a m o n g  o t h e r  g r o u n d s ,  h e  s u s p e c t s ,  o r  i s  s a t i s f i e d  t h a t  t h e  

i n su rance  i n s t i t u t i on  ha s  been  ca r ry ing  on  i t s  bus ine s s  i n  a  

manne r  de t r imen t a l  t o  t he  i n t e r e s t  o f  i t s  po l i cy  ho lde r s . 39  The  

Commis s ione r  may  i n t e rvene  i n  t he  runn ing  o f  an  i n su rance  

i n s t i t u t i on ,  i f ,  among  o the r  g rounds ,  he  cons ide r s  t he  exe rc i s e  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
35  ibid, section 46. 
36  ibid, 85, 86 and 87. 
37  ibid, section 94.   
38  ibid, section 156. 
39  Section 35, of the National Insurance Commission Act, No. 1 of 1997.  
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des i r ab l e  t o  p ro t ec t  po l i cy  ho lde r s  o r  po t en t i a l  po l i cy  ho lde r s  o f  

an  i n su rance  i n s t i t u t i on  aga in s t  t he  r i sk  t ha t  t he  i n su rance  

i n s t i t u t i on  may  be  unab l e  t o  mee t  i t s  l i ab i l i t i e s  o r  f u l f i l  t h e  

r e a sonab l e  expec t a t i ons  o f  po l i cy - ho lde r s  o r  po t en t i a l  po l i cy  

ho lde r s . 40 F u r t h e r ,  N A I C O M  m a y  r e q u i r e  a n  i n s u r a n c e  i n s t i t u t i o n  

t o  t ake  such  ac t i on  a s  appea r s  t o  i t  t o  be  app rop r i a t e  f o r  t he  

pu rpose  o f  p ro t ec t i ng  po l i cy - ho lde r s  o r  po t en t i a l  po l i cy  ho lde r s  

o f  an  i n su rance  i n s t i t u t i on  aga in s t  t he  r i sk  t ha t  t he  i n su rance  

i n s t i t u t i on  may  be  unab l e  t o  mee t  i t s  l i ab i l i t i e s  o r  f u l f i l  t h e  

r e a sonab l e  expec t a t i on  o f  po l i cy  ho lde r s  o r  p o t e n t i a l  p o l i c y -

ho lde r s . 41 The re  a r e  c i v i l  and  c r im ina l  l i ab i l i t i e s  f o r  i nduc ing  a  

po l i cyho lde r  t o  en t e r  i n to  an  i n su rance  con t r ac t  w i th  mi s l ead ing  

s t a t e m e n t s . 42  

Whe re  a  c l a im  i s  made  by  t he  i n su red  o r  any  o the r  pa r t y  

en t i t l ed  t o  do  so  unde r  an  i n su ra nce  po l i cy ,  t he  i n su re r  sha l l :  ( a )  

w h e r e  h e  a c c e p t s  l i a b i l i t y ,  s e t t l e  t h e  c l a i m  n o t  l a t e r  t h a n  9 0  d a y s  

a f t e r  t he  i s suance  o f  d i s cha rge  vouche r ;  ( b )  whe re  any  c l a im  

r ema ins  unpa id  a s  p rov ided ,  t he  i n su red  may  r eques t  NAICOM to  

e f f ec t  paymen t  f r om the  s t a t u t o ry  depos i t  o f  t he  i n su re r  and  

N A I C O M  s h a l l  h a v e  p o w e r  t o  d o  s o ;  o r  ( c )  w h e r e  t h e  i n s u r e r  d o e s  

no t  a ccep t  l i ab i l i t y ,  he  sha l l  de l i ve r  a  s t a t emen t  i n  wr i t i ng  s t a t i ng  

t he  r ea son  f o r  d i s c l a iming  such  l i ab i l i t y  t o  t he  pe r son  mak ing  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
40  ibid, section 37. 
41  ibid, section 40. 
42  Section 75, of the Insurance Act No. 1 of 2003.  
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c l a im  o r  h i s  au tho r i s ed  r ep re sen t a t i ve  no t  l a t e r  t han  90  days  f rom 

the  da t e  on  wh ich  t he  pe r son  de l i ve r ed  h i s  c l a im  to  t he  i n su re r . 43  

I t  i s  wor th  no t i ng  a l so  t ha t  pos t  2009  t he  CBN in i t i a t ed  a  

commendab l e  consumer  p ro t ec t i on  move  by  sponso r ing  a  B i l l  i n  

t he  Na t i ona l  Assemb ly  t o  e s t a b l i s h  a  F i n a n c i a l  O m b u d s m a n . 44 

Even  t h i s  i n i t i a t i ve  i s  w i th  r e spec t ,  po t en t i a l l y  de f i c i en t  i n  t ha t  a  

c r i t i c a l  pe ru sa l  o f  t he  B i l l  be t r ays  a  f i nanc i a l  r e g u l a t o r y  

de spo t i sm  ( ab so lu t e  and  encompass ing  r egu l a to ry  power s  

con f e r r ed  on  a  s i ng l e  o f f i c i a l  w i t h o u t  e f f ec t i ve  checks )  i n  wh ich  

mos t  o f  t he  power s  con t a ined  i n  t he  B i l l  a r e  sub j ec t  t o  t he  

ove ra r ch ing  i n f l uence  o f  t he  CBN Gove rno r .   F o r  i n s t a n c e ,  t h e  

G o v e r n o r  i s  e m p o w e r e d  t o  r e c o m m e n d  p e r s o n s  t o  b e  a p p o i n t e d  a s  

t he  ombudsman  and  ad j ud i ca to r s . 45 Y e t  t h e s e  ad jud i ca to r s  a r e  t o  

r e so lve  r egu l a to ry  d i spu t e s  i n  wh ich  t he  CBN  migh t  be  t he  

C la iman t  o r  De f endan t .  V i e w e d  i n  t h e  c o n t e x t  o f  t h e  C B N ’ s  p r e -

eminence  i n  t e rms  o f  i t s  ex t ens ive  power s  i n  t he  f i nanc i a l  

r egu l a to ry  sy s t em,  t h i s  p rov i s i on  ques t i ons  t he  impa r t i a l i t y  o f  t he  

ombudsman  ad jud i ca to r s ,  a s  much  a s  i t  engages  a  CBN regu l a to ry  

monopo ly  t ha t  i s  po t en t i a l l y  i nv id ious  and  v i r t ua l l y  ad  hominem,  

because  t he  power s  a r e  concen t r a t ed  i n  t he  CBN Gove rno r ,  who  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
43  ibid, section 70(1). Any insurer who contravenes this section commits an offence and on 

conviction is liable to a fine of N500,000. 
44  A Bill to Establish the Office of the Financial Ombudsman, 2011, available online at: 

<http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCIQFjAA
&url=http%3A%2F%2Fwww.nassnig.org%2Fnass2%2Flegislation.php%3Fid%3D1400&ei=ll
TWU7_cPPTb7AbspYDIBg&usg=AFQjCNHnNGTfuJlRs1j-
wTs35CAYTYMQAA&bvm=bv.71778758,d.ZGU> accessed on 13 July 2014.  

45  ibid, Section 6.  
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doub l e s  a s  t he  Cha i rman  o f  t he  CBN Boa rd  and  t ha t  o f  t he  

F S R C C .  

The  f o r ego ing  apa r t ,  and  g iven  t he  ex t ens ive  f i nanc i a l  

consumer  p ro t ec t i on  ru l e s  c i t ed  above ,  i t  i s  s t r ong ly  a rgued  t ha t  

t he  f i nanc i a l  consumer  p ro t ec t i on  ha s  r ema ined  de f i c i en t  i n  

N i g e r i a  a n d  p o i g n a n t l y  s o  n e a r  t o  t h e  c r i s i s  o f  2 0 0 8  –  09  f o r  two  

r ea sons :  s t r u c t u r a l  d e f i c i e n c y  and  s u p e r v i s o r y  f a i l u r e .  S t r u c t u r a l  

de f i c i ency  a r i s e s  f r om the  f ac t  t ha t  t he  f unc t i ona l  f i nanc i a l  

r egu l a t i on  w i th  i t s  dup l i c a t i ve  consumer  f i nanc i a l  p ro t ec t i on  

app roach  ha s  s im i l a r l y  impeded  t he  emergence  o f  a  f ocus sed  and  

e f f ec t i ve  p ro t ec t i on  f r amework  f o r  N ige r i an  f i nanc i a l  consumer s .  

S u p e r v i s o r y  f a i l u r e  i s  r o o t e d  i n  n e g l i g e n t  f i n a n c i a l  

s u p e r v i s i o n⎯ t he  i nab i l i t y  o f  t he  CBN,  t he  SEC and  NAICOM to  

robus t l y  and  c r ea t i ve ly  en f o r ce  t he  s t a t u to ry  p rov i s i ons  c i t ed  

above  i n  t he  ab s e n c e  o f  a  f i n a n c i a l  o m b u d s m a n . 46  The  CBN’s  

pe r f o rmance  i n  t he  pe r i od  suppo r t s  t h i s  l a s t  po in t .  Acco rd ing  t o  

an  i n f l uen t i a l  i n s ide r  a ccoun t ,  banks ’  r epo r t s  t o  t he  CBN and  

i nves to r s  we re  o f t en  i naccu ra t e ,  i ncomple t e  and  l a t e ,  dep r iv ing  

t he  CBN o f  a ccu ra t e  an d  t ime ly  i n f o rma t ion  nece s sa ry  t o  

e f f ec t i ve ly  supe rv i s e  t he  i ndus t ry  and  i n  t u rn  dep r iv ing  i nves to r s  

o f  i n f o rma t ion  r equ i r ed  t o  make  i n f o rmed  i nves tmen t  dec i s i ons . 47 

F u r t h e r ,  t h a t  i t  w a s  c o m m o n  f o r  b a n k s  t o  p u b l i c i s e  i n f o r m a t i o n  o n  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
46  See for an extensive discussion of the part played by supervisory failure in the Nigerian 

financial crisis of 2008-09: O. Famuyiwa, ‘The Nigeria Financial Crisis of 2008-09: A 
Reductionist Diagnosis,’ (2013) 2(1) Journal of Sustainable Development Law and Policy, 1-25.    

47  Sanusi (n 16) 8. Mr. Sanusi was the CBN Governor during the crisis of 2008-09 and up on till 
February 2014.  
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t he i r  ope ra t i ons  on  a  h ig h ly  s e l ec t i ve  ba s i s  and  i nves to r s  we re  

unab l e  t o  make  i n f o rmed  dec i s i ons  on  t he  qua l i t y  o f  bank  

ea rn ings ,  t he  s t r eng th  o f  t he i r  ba l ance  shee t s  o r  t he  r i sk s  i n  t he i r  

bus ine s se s . 48  We  can  i n f e r  a t  l e a s t  t h r ee  po in t s  f r om the se  

r eve l a t i ons .  F i r s t ,  due  l a rge ly  t o  i naccu ra t e  f i nanc i a l  i n f o rma t ion  

r e l ea sed  by  banks ,  i nves to r s  made  i l l - adv i s ed  dec i s i ons  r ega rd ing  

bank  sha r e s .  Second ,  and  w i th  t he  hope  o f  specu l a t i ve  r e tu rn s  on  

t he i r  i nves tmen t  i n  sha r e s ,  more  and  more  unsoph i s t i c a t ed  r e t a i l  

i nves to r s  j o ined  t he  ‘ doomed  g r avy  t r a i n . ’  Th i rd ,  t he  CBN f a i l ed  

i n  two  r e l evan t  a spec t s :  i t  d i d  no t  a c t  t o  en f o rce  t he  da t a  qua l i t y  

o f  banks  t o  en su re  accu ra t e  r epo r t i ng ;  no r  d id  i t  s t r eng then  i t s  

i n t e rna l  r epo r t i ng  sy s t em to  p rov ide  an  e f f ec t i ve  ea r l y  wa rn ing  

s y s t e m  f o r  b a n k  s u rve i l l ance . 49  A g a i n s t  t h i s  b a c k g r o u n d ,  t h e  

i nev i t ab l e  supe rv i so ry  f a i l u r e  c ame  i n  2008 ,  when  t he  f i nanc i a l  

c r i s i s  b roke .   

H o w  d o  w e  r e m e d y  t h e  f o r e g o i n g  s i t u a t i o n ?  The  cho i ce ,  we  

aga in  a rgue ,  i s  be tween  two  a l t e rna t i ve s :  t o  su s t a in  t he  cu r r en t  

app roach  w i th  t he  c l ea r  dange r  o f  pe rpe tua t i ng  s t r uc tu r a l  

de f i c i ency  and  supe rv i so ry  f a i l u r e ;  o r  t o  adop t  a  new  f ocused  

app roach  t ha t  g ive s  a  h igh ly  nuanced  a t t en t i on  t o  consumer  

p ro t ec t i on  i n  t he  N ige r i an  f i nanc i a l  sy s t em⎯h igh ly  nuanced  i n  

t e rms  o f  a  ded i ca t ed  f i nanc i a l  consumer  p ro t ec t i on  agency ;  

agg re s s ive  f i nanc i a l  consumer  ac t i v i sm;  impos i t i on  o f  l i ab i l i t y  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
48  ibid.  
49  ibid. 
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f o r  s upe rv i s o ry  f a i l u r e  i nduced  by  neg l i gen t  f i nanc i a l  

s u p e r v i s i o n ;  i m p l e m e n t a t i o n  o f  f i n a n c i a l  l i t e r a c y ;  a n d  t h e  

app l i c a t i on  o f  t he  con t empora ry  behav iou ra l  e co nomic  p r i nc ip l e s  

i n  t he  f o rmu la t i on  o f  consumer  p ro t ec t i on  po l i c i e s  among  

o the r s . 50 We  s t rong ly  con t end  f o r  t he  s econd  a l t e rna t i ve ,  because  

i t  o f f e r s  a  pa thway  t o  be t t e r  and  more  e f f ec t i ve  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .     

2 .2 .3   F inanc ia l  Marke t  In tegr i t y  Regu la t ion  In  N iger ia  

F i n a n c i a l  m a r k e t  i n t e g r i t y  r e g u l a t i o n  i n  g e n e r a l  a i m s  t o  p r e v e n t  

and  whe re  nece s sa ry  pun i sh  p r ac t i c e s  t ha t  cou ld  e rode  pub l i c  

t r u s t  i n  a  coun t ry ’ s  f i nanc i a l  ma rke t .  As  a  f i nanc i a l  r egu l a to ry  

ob j ec t i ve ,  i t  i s  j u s t i f i ed  on  t he  need  t o  c r ea t e  a  ma lp rac t i c e  f r ee  

‘ l eve l  p l ay ing  f i e l d ’  i n  wh ich  f i nanc i a l  i n t e rmed ia r i e s  and  u se r s  

o f  f i nanc i a l  s e rv i ce s  a r e  ab l e  t o  t r an sac t  w i th  min ima l  r i sk  o f  

f r aud ,  exp lo i t a t i on  and  (o r )  man ipu l a t i on .  M a r k e t  i n t e g r i t y  

r egu l a t i on  o f t en  maps  un to  i nves to r  p ro t ec t i on  and  t he r e  i s  a  

gene ra l  t endency  f o r  r u l e s  t ha t  a r e  i n t ended  f o r  i nves to r  

p ro t ec t i on  t o  s e rve  t he  dua l  pu rpose  o f  en f o r c ing  marke t  

i n t eg r i t y .  Fo r  i n s t ance ,  e f f ec t i ve ly  en f o rced  manda to ry  d i s c lo su re  

ru l e s  i n  c ap i t a l  ma rke t s  c an  enhance  t he  t r an spa ren t  t r ad ing  i n  

s h a r e s  ( m a r k e t  i n t e g r i t y )  a n d  s i m u l t a n e o u s l y  e q u i p  i n v e s t o r s  w i t h  

i n f o rma t ion  nece s sa ry  f o r  i nves tmen t  dec i s i ons  ( i nves to r  

p ro t ec t i on ) .  Marke t  i n t eg r i t y  howeve r  goes  beyond  i nves to r  

p ro t ec t i on .  I t  f ocuse s  a l so  on  i s sue s  such  a s  t he  p r even t i on  o f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
50  We shall focus extensively on these points in Chapter 6.  
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abus ive  marke t  p r ac t i c e s  such  a s  i n s ide r  dea l i ng  and  marke t  

man ipu l a t i on .  Regu l a to ry  measu re s  t o  en f o rce  f i nanc i a l  ma rke t  

i n t eg r i t y  a r e  t he r e f o r e  i n  t he  f o rm  o f  r u l e s  and  s anc t i ons  t o  de t e r  

ma rke t  man ipu l a t i on ;  ma rke t  r i gg ing ;  i n s ide r  dea l i ng ;  f r aud  and  

(o r )  p romo t ion  o f  bubb l e  compan i e s ;  f a l s e  t r ad ing ;  pub l i c a t i on  o f  

i nadequa t e  and  (o r )  f r audu l en t  ma rke t  s ens i t i ve  i n f o rma t ion ;  and  

un l i c ensed  f i nanc i a l  ma rke t  p r ac t i c e s  o r  bus ine s se s . 51   

N i g e r i a ’ s  c u r r e n t  f u n c t i o n a l  f i n a n c i a l  r e g u l a t o r y  f r a m e w o r k  

nece s sa r i l y  en t a i l s  t ha t  r u l e s  wh ich  en f o rce  marke t  i n t eg r i t y ,  

i nc lud ing  t he  manda to ry  d i s c lo su re  ru l e s  d i s cus sed  above  unde r  

consumer  p ro t ec t i on ,  a r e  c r a f t ed  a long  f unc t i ona l  l i ne s  o f  

bank ing ,  s ecu r i t i e s  and  i n su rance .  We  wou ld  aga in  a rgue  t ha t  t h i s  

app roach  ha s  i n  l a rge  pa r t  i nduced  s t r u c t u r a l  d e f i c i e n c y  and  

s u p e r v i s o r y  f a i l u r e  t h a t  have  subs t an t i a l l y  con t r i bu t ed  t o  t he  

‘ c r i s i s ’  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a .   

 I n  t e rms  o f  bank ing  s ec to r  (money  marke t )  i n t eg r i t y ,  t he  

l i c enc ing  and  en t ry  r e s t r i c t i ons  and  t he  BOFIA  d i s c lo su re  

ob l i ga t i ons  d i s cus sed  above ,  ope ra t e  a s  t he  f i r s t  l eve l  (ma rke t  

en t ry )  r egu l a t i on .   The  s econd  and  co re  r egu l a to ry  l eve l  en f o r ce s  

i n t eg r i t y  i n  t he  conduc t  o f  bank ing  bus in e s s .  Fo r  i n s t ance ,  a  bank  

canno t  conduc t  i t s  bus ine s s  i n  a  manne r  t ha t  i s  de t r imen t a l  t o  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
51  The points discussed here are garnered from several sources including: G. Akerlof, ‘The Market 

for “Lemons”: Quality Uncertainty and the Market Mechanism’ (1970) 84 Quarterly Journal of 
Economics 488; D. Morgan, ‘Rating Banks: Risk and Uncertainty in an Opaque Industry’ 
(2002) 92 American Economic Review 874; R. Bartlett, ‘Making Banks Transparent’ (2012) 65 
Vanderbilt Law Review 293; B. Malkiel, ‘The Efficient Market Hypothesis and its Critics’ 
(2003) 17 Journal of Economic Perspectives 59 at 60; J. Dow and G. Gorton, ‘Stock Market 
Efficiency and Economic Efficiency: Is There a Connection? (1997) 52 Journal of Finance 
1087; E. Fama, ‘Efficient Capital Markets: II’ (1991) 46 Journal of Finance 1575.           
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i n t e r e s t  o f  i t s  depos i t o r s  and  c r ed i t o r s . 52 N D I C ’ s  p o w e r  t o  t a k e  

p romp t  co r r ec t i ve  ac t i on  (d i s cus sed  above )  aga in s t  an  e r r i ng  

i n su red  f i nanc i a l  i n s t i t u t i on  can  s im i l a r l y  be  engaged  i n  a  c a se  

w h e r e  a n  i n s u r e d  i n s t i t u t i o n  i n d u l g e s  i n  u n s a f e  m a r k e t  p r a c t i c e s .  

F o r  i n s t a n c e ,  w h e r e  a n  i n s u r e d  f i n a n c i a l  i n s t i t u t i o n  c o n s i s t e n t l y  

g r an t s  exce s s ive  and  poo r ly  co l l a t e r a l i s ed  s i ng l e  ob l i go r  l oan , 53 

t h i s  cou ld  be  r ega rded  a s  an  uns a f e  marke t  p r ac t i c e  t o  wa r r an t  t he  

exe rc i s e  o f  t h i s  power .  Howeve r ,  whe the r  o r  no t  t he  Corpo ra t i on  

ha s  t hus  f a r  u sed  t h i s  power  e f f ec t i ve ly  and  pa r t i cu l a r l y  w i th  

r ega rd s  t o  t he  bank ing  ma lp rac t i c e s  t ha t  pa r t l y  i nduced  t he  c r i s i s  

o f  2008  –  09 ,  i s  doub t f u l .    

I n  any  even t  and  more  d i r ec t  i n  t e rms  o f  p ro t ec t i ng  t he  

i n t eg r i t y  and  t r an spa rency  o f  t he  money  marke t ,  i s  t he  

r equ i r eme n t  f o r  banks  t o  d i sp l ay  t he i r  l end ing  and  depos i t  

i n t e r e s t  r a t e s . 54 A l s o ,  a  b a n k  s h a l l  n o t  l a t e r  t h a n  4  m o n t h s  a f t e r  

t he  end  o f  i t s  f i nanc i a l  yea r  pub l i c i s e  i t s  ba l ance  shee t  and  p ro f i t  

and  l o s s  a ccoun t 55 I t  i s  t hough t  t ha t  t h i s  p rov i s i on  i s  mean t  t o  

p rov ide  a  bank ’ s  ex i s t i ng  and  po t en t i a l  cu s tomer s ,  i nves to r s  and  

c r ed i t o r s  w i t h  t h e  i n f o r m a t i o n  t o  m a k e  b u s i n e s s  ( i n v e s t m e n t  a n d  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
52  Section 33(b), BOFIA.  The section empowers the CBN Governor to conduct a special 

examination or investigation of the books and affairs of a bank when this arises and the affected 
bank shall bear the cost of the investigation: section 33(4) BOFIA. 

53  Section 32, NDIC Act, No 16 of 2006. A single obligor loan is a credit facility granted by a bank 
to an individual.   

54  Section 23(1), BOFIA, as amended by Act No. 38 of 1998.  Any bank in breach of this 
requirement is guilty of an offence and liable to a fine not exceeding N5,000 for every day 
during which the offence continues: Section 23(2), BOFIA.  

55  Section 27(1), (2) of the BOFIA, as amended by Act No.40 of 1998. Contravention of these 
requirements is an offence and a culpable bank is liable to a fine of N10,000 each day during 
which the offence continues: section 27(5), BOFIA.  
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l end ing )  dec i s i ons .  Howeve r ,  i t  i s  ques t i onab l e  whe the r  i ndeed  

w i t h  t h e  h i g h  l e v e l  o f  f i n a n c i a l  i l l i t e r a c y  a m o n g  r e t a i l  i n v e s t o r s  

d i s cus sed  above ,  such  pub l i c a t i on  i s  o f  ma t e r i a l  a s s i s t ance  t o  

t hem.   F o r  t h e  f e w  w h o  a r e  f i n a n c i a l l y  k n o w l e d g e a b l e  s u c h  a s  

i n s t i t u t i ona l  i nves to r s ,  i t  cou ld  equ ip  t hem wi th  i n f o rma t ion  t o  

exe r t  co rpo ra t e  gove rnance  p r e s su re s  du r ing  a  bank ’ s  annua l  

gene ra l  mee t i ng .  Bu t  t he  ex t en t  o f  t he  p r e s su re  wou ld  mos t  l i ke ly  

depend  on  t he  qua l i t y  and  accu r acy  o f  t he  i n f o rma t ion  and  on  t he  

i n t e r e s t s  o f  t he  i n s t i t u t i ona l  i nves to r s .  I f ,  f o r  i n s t ance ,  t he  

i n f o rma t ion  i s  i naccu ra t e  and  (o r )  t he  i n t e r e s t s  o f  t he  

i n s t i t u t i ona l  i nves to r s  a r e  a l i gned  w i th  t ha t  o f  t he  managemen t  

and  boa rd  o f  d i r ec to r s  i n  t e rms  o f  max imi s ing  RoE ,  i n s t i t u t i ona l  

i nves to r s  may  j u s t  s imp ly  ‘ t oe  t he  pa r t y  l i ne ’  and  no t  be  

‘ spo i l e r s . ’   

I n  r e l a t i on  t o  cu rb ing  i n s ide r  abuse  i n  t he  g r an t  o f  c r ed i t ,  

no  manage r  o r  any  o the r  o f f i c e r  o f  a  bank  sha l l  have  pe r sona l  

i n t e r e s t  i n  any  advance ,  l oan  o r  c r ed i t  f a c i l i t y .  I f  he  ha s  any  such  

pe r sona l  i n t e r e s t ,  h e  sha l l  dec l a r e  h i s  i n t e r e s t  t o  t he  bank  

conce rned . 56 N o r  i s  i t  i s  p e r m i s s i b l e  f o r  a n  o f f i c e r  o f  a  b a n k  t o  

g r an t  a  l oan  t o  any  pe r son ,  un l e s s  i t  i s  au tho r i s ed  i n  a cco rdance  

w i t h  t h e  bank ’ s  r u l e s  and  r egu l a t i ons ;  and  whe re  adequa t e  

s e c u r i t y  i s  r e q u i r e d  b y  s u c h  r u l e s  a n d  r e g u l a t i o n s  s u c h  s e c u r i t y  

s h a l l ,  p r i o r  t o  t h e  g r a n t ,  b e  o b t a i n e d  f o r  t h e  l o a n  a n d  d e p o s i t e d  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
56  Section 18(1)(a) of the BOFIA. 
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w i t h  t h e  b a n k . 57  S i m i l a r l y ,  a  d u t y  i s  i m p o s e d  o n  a  d i r e c t o r  o f  a  

bank  who  i s  d i r ec t l y  o r  i nd i r ec t l y  i n t e r e s t ed  i n  t he  g r an t  o f  a  l oan  

w i t h  t h e  b a n k  t o  d e c l a r e  t h e  n a t u r e  o f  h i s  i n t e r e s t  a t  a  m e e t i n g  o f  

t he  boa rd  o f  d i r ec to r s  o f  t he  bank . 58 A  b a n k  s h a l l  n o t  a l s o  w i t h o u t  

t he  p r i o r  app rova l  o f  t he  CBN pe rmi t  t o  be  ou t s t and ing ,  

unsecu red  advances ,  l oans  o r  unsecu red  c r ed i t  f a c i l i t i e s ,  o f  an  

agg rega t e  amoun t  i n  exces s  o f  N50 ,000  t o  any  o f  i t s  d i r ec to r s ;  t o  

any  f i rm  pa r tne r sh ip  o r  p r i va t e  company  i n  wh ich  any  one  o r  

more  o f  i t s  d i r ec to r s  i s  i n t e r e s t ed  a s  d i r ec to r s ,  pa r t ne r ,  manage r  

o r  agen t  o r  any  i nd iv idua l  f i rm ,  f i rm ,  pa r t ne r sh ip  o r  p r i va t e  

company  o f  wh ich  any  o f  i t s  d i r ec to r s  i s  a  gua ran to r ;  t o  any  

company  o r  p r i va t e  company  i n  wh ich  t he  bank ,  any  one  o r  more  

o f  i t s  d i r ec to r s  j o in t l y  o r  s eve ra l l y  ma in t a in s  sha r eho ld ing  o f  no t  

l e s s  t han  f i ve  pe r  c en t  e i t he r  d i r ec t l y  o r  i nd i r ec t l y .  59  O n e  

pe r t i nen t  i s sue  w i th  r e spec t  t o  t he se  money  marke t  i n t eg r i t y  

p rov i s i ons  i s  how e f f ec t i ve ly  t hey  have  been  en f o rced  by  t he  

CBN thus  f a r .     

I n  t he  s ecu r i t i e s  s ec to r ,  I SA’ s  r eg i s t r a t i on , 60  l i c enc ing , 61 

au tho r i s a t i o n  p r o v i s i o n s , 62  and  t he  d i s c lo su re  ob l i ga t i ons , 63  a r e  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
57  ibid, section 18 (1b), (2).  
58  ibid, section 18 (3), (11).   
59  Sections 20(2) and 21 (9) of the BOFIA (as amended by Act No. 4 of 1997). 
60  Sections 13, 28, 29, 38, 54 and 158 of the ISA 2007 empower SEC to register and regulate: 

securities exchanges; capital trade points; futures; options and derivative exchanges; commodity 
exchanges; securities of public companies; corporate and individual capital market operators; 
the workings of venture funds, and collective investment schemes; and securities depository 
companies, clearing and settlement companies, custodians, of assets and securities, credit rating 
agencies and such other agencies and intermediaries.  

61  ibid, section 30 (1) (c).  
62 ibid, sections 67 (1) and 75(1). 
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a rguab ly  t he  f i r s t  l eve l  o f  c ap i t a l  ma rke t  i n t eg r i t y  r egu l a t i on .  The  

s e c o n d  l e v e l  c o m p r i s e s  t h e  r u l e s  w h i c h  a r e  m e a n t  t o  p r e v e n t  

abus ive  and  po t en t i a l l y  an t i - c ap i t a l  ma rke t  i n t eg r i t y  p r ac t i c e s  

s u c h  a s  f a l s e  t r a d i n g  a n d  m a r k e t  r i g g i n g  t r a n s a c t i o n s ; 64 marke t  

man ipu l a t i on ; 65  f a l s e  o r  m i s l ead ing  s t a t emen t ; 66  f r audu l en t l y  

i nduc ing  pe r sons  t o  dea l  i n  s ecu r i t y ; 67  d i s s emina t i on  o f  i l l ega l  

i n f o rma t ion ; 68 f r audu l en t  p rocu remen t  o r  d i s pos a l  o f  s ecu r i t i e s ; 69 

i n s ide r  dea l i ng ;  and  abuse  o f  i n f o rma t ion  ob t a ined  i n  o f f i c i a l  

c apac i t y .    

I n su rance  compan i e s  a r e  s im i l a r l y  bound  by  ru l e s  wh ich  a r e  

mean t  t o  p ro t ec t  t he  i n t eg r i t y  o f  t he  s ec to r .  I t  i s  f o r  i n s t ance  an  

o f f ence  t o  o f f e r  o r  r e ce ive  o r  pa r t i c i pa t e  i n  sha r i ng  i nducemen t s ,  

( a )  f o r  t he  pu rp ose s  o f  a cqu i s i t i on ,  t r an s f e r ,  me rge r  o r  

conso l i da t i on  o f  an  i n su rance  bus ine s s ,  o r  ( b )  t o  p rocu re  t he  

i n su rance  bus ine s s . 70   I t  i s  an  o f f ence  t o  i nduce  a  po t en t i a l  

po l i cyho lde r  t o  en t e r  i n to  an  i n su rance  con t r ac t ,  by  means  o f  a  

m i s l ead ing  s t a t e m e n t ,  d e c e p t i o n  a n d  c o n c e a l m e n t  o f  a  m a t e r i a l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
63 ibid, sections 85, 86 and 87.   
64  ibid, section 105. 
65  ibid, section 106.  
66  ibid, section 107.   
67  ibid, section 108. 
68  ibid, section 109. 
69  ibid, section 110.  
70  Section 54 of the NAICOM Act, 1997. The offence is punishable by payment of a fine 

(N500,000) or imprisonment for three years or to both such fine and imprisonment.   
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f ac t . 71 I t  i s  p roh ib i t ed  t o  i nduce  a  pe r son  t o  t ake  ou t  o r  r enew  o r  

con t i nue  an  i n su rance  con t r ac t . 72  

C l ea r l y  f r om the  f o r ego ing ,  t he r e  a r e  ex t ens ive  marke t  

i n t eg r i t y  r u l e s  a c ro s s  t he  t h r ee  s ec to r s  compr i s ed  i n  t he  N ige r i an  

f i nanc i a l  s y s t em.  I f  t h i s  i s  s o ,  one  w ou ld  l og i ca l l y  w an t  t o  know  

w h y  w e r e  t h e y  n o t  e n f o r c e d  t o  c h e c k  t h e  s e r i e s  o f  f i n a n c i a l  

s e r v i c e s  m a l p r a c t i c e s  t h a t  s u b s t a n t i a l l y  i n d u c e d  t h e  c r i s i s  o f  

2008 - 09  and  t hose  t ha t  have  a lways  caused  t he  i n s o l v e n c i e s  o f  

f i nanc i a l  i n s t i t u t i ons  i n  N ige r i a . 73 The  answer  i s  pa r t l y  due  t o  t he  

i nhe ren t  s t r u c t u r a l  d e f i c i e n c y  o f  f unc t i ona l  r egu l a t i on  i n  wh ich  

w i t h o u t  e f f e c t i v e  c o o r d i n a t i o n  i t  w o u l d  b e  h a r d l y  p o s s i b l e  f o r  o n e  

r egu l a to r  t o  add re s s  o r  de t e r  ma lp r ac t i c e s  t ha t  cu t  a c ro s s  two  o r  

more  s ec to r s .  Fo r  i n s t ance ,  i f  a s  was  t he  ca se  be f o r e  t he  c r i s i s ,  a  

bank  we re  t o  g r an t  ma rg in  c r ed i t  t o  a  s t ock  b roke r  f o r  t he  

concea l ed  ob j ec t i ve  o f  man ipu l a t i ng  t he  bank ’ s  sha r e  p r i c e ,  

excep t  t he  CBN,  t he  SEC and  NSE  work  t oge the r ,  i t  wou ld  be  

d i f f i cu l t  f o r  one  o f  t hem to  know the  s ca l e  o f  t he  s cheme  f o r  t he  

pu rpose s  o f  r egu l a to ry  ac t i on ( s ) .  Fo r  i n s t ance ,  r egu l a to ry  

co l l abo ra t i on  among  t he  t h r ee  agenc i e s  cou ld  have  been  t h rough  

an  ad  hoc  t r i pa r t i t e  commi t t e e  t o  mon i to r  and  i nves t i g a t e  

s u s p i c i o u s  d e a l i n g s  i n  b a n k  s h a r e s  d u r i n g  t h e  b a n k i n g  

conso l i da t i on  exe rc i s e .  Th i s  ex i s t ence  o f  t he  commi t t e e  wou ld  a t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
71  Section 75, Insurance Act, No. 1 of 2003. The offence is punishable by payment of a fine 

(N100,000) or imprisonment for a term of 2 years or to both such fine and imprisonment.  
72  ibid, section 76.  
73  See for an extensive discussion of these malpractices and lapses see: Sanusi (n 16); Famuyiwa 

(n 46); Ogowewo and Uche  (n 5).   
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l e a s t  have  shown  a  nuanced  r egu l a to ry  s t ance  aga in s t  sha r e  p r i c e  

man ipu l a t i on .   

I n  compa r i son  and  w i th  r e f e r ence  t o  ma lp r ac t i c e s  t ha t  w e r e  

r e s t r i c t ed  t o  one  s ec to r ,  i t  i s  ha rd ly  conv inc ing  t o  b l ame  

s t r u c t u r a l  d e f i c i e n c i e s  b e c a u s e  i n t e r - agency  coo rd ina t i on  wou ld  

no t  be  a  r equ i s i t e  cond i t i on  be f o r e  a  ‘ p romp t  co r r ec t i ve  ac t i on . ’  

O n  t h i s  v i e w ,  o n e  c o u l d  q u e s t i o n  t h e  i n a b i l i t y  o f  t h e  C B N  t o  

d i s cove r  t he  ex t r ac t i on  o f  N16  b i l l i on  f rom In t e r con t i nen t a l  Bank  

un t i l  t h e  new  owne r s  o f  t he  bank  made  t he  d i s cove ry  and  

i n s t i t u t ed  a  r e cove ry  ac t i on  aga in s t  t he  bank ’ s  f o rmer  ch i e f  

execu t i ve  i n  Eng l and?  The  answer ,  we  a rgue ,  speaks  more  t o  

s u p e r v i s o r y  f a i l u re  t han  t o  any  o the r  c ausa l i t y . 74  

The  conduc t  o f  t he  bank ing  conso l i da t i on  o f  2005  f u r t he r  

s u p p o r t s  o u r  p o s i t i o n  o n  s t r u c t u r a l  d e f i c i e n c y  and  s u p e r v i s o r y  

f a i l u re .  To  comply  w i th  t he  new  cap i t a l  r equ i r emen t  o f  N25  

b i l l i on ,  announced  by  t he  CBN in  2004 ,  N i g e r i a n  b a n k s  r a i s e d  a  

t o t a l  o f  N406 .4  b i l l i on  f rom the  N ige r i an  cap i t a l  ma rke t .  Ou t  o f  

t h i s  sum,  N360  b i l l i on  was  ve r i f i ed  and  accep t ed  by  t he  CBN. 75 

The  CBN d id  no t  ve r i f y  f u r t he r  c ap i t a l  r a i s ed  by  t he  banks  f rom 

the  cap i t a l  ma rke t  a f t e r  2005 , 76 bu t  nea r ly  a l l  N ige r i an  banks  a s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
74  For more on this, see Famuyiwa (n 46).  
75  CBN, Annual Report and Statement of Accounts 2005, 37 – 38. The purpose of the verification 

was to ensure that the sources of the funds were legitimate and the banks did not capitalise with 
depositors’ funds.   

76  The CBN Annual Reports and Statement of Accounts for 2006, 2007 and 2008, reported no 
capital verification to have been done in those years by the CBN. This suggests one of three 
things: that there was no capital verification after 2005; that the verifications carried out after 
2005 were not included in the subsequent annual reports; or that the 2007-2008 IPOs were 
verified mostly by compromised regulatory officials. The third position appears correct because 
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s h o w n  i n  T a b l e  1  b e l o w  w e n t  t o  t h e  s t o c k  m a r k e t  e v e r y  y e a r  t o  

r a i s e  c ap i t a l  a f t e r  2005 .  

Table  1  

S t o c k  M a r k e t  A c c e s s  N i g e r i a n  B a n k s  2 0 0 6 - 8  

B a n k   U s e  o f  C a p i t a l  m a r k e t  p o s t  2 0 0 5  

A c c e s s  B a n k  P l c  7  t i m e s   

S k y e  B a n k  P l c  7  t i m e s  

S t e r l i n g  B a n k  P l c  7  t i m e s  

U B A  P l c   7  t i m e s  

G u a r a n t y  T r u s t  B a n k  P l c  7  t i m e s  

F i r s t  C i t y  M o n u m e n t  B a n k  P l c  7  t i m e s  

D i a m o n d  B a n k  P l c  7  t i m e s  

Z e n i t h  B a n k  P l c  7  t i m e s  

B a n k  P H B  P l c  2  t i m e s  

F i r s t  B a n k  P l c  6  t i m e s  

U n i o n  B a n k  P l c  7  t i m e s  

F i n  B a n k  P l c  7  t i m e s  

E c o  B a n k  P l c  6  t i m e s  

W e m a  B a n k  P l c  6  t i m e s  

I n t e r c o n t i n e n t a l  B a n k  P l c  7  t i m e s  

S o u r c e :  R e p o r t  o f  t h e  A d - H o c  C o m m i t t e e  o n  t h e  I n v e s t i g a t i o n  i n t o  t h e  n e a r  c o l l a p s e  o f  

t h e  N i g e r i a n  C a p i t a l  M a r k e t ,  p .  6 7 .  

The re  a r e  no  s t a t u to ry  r e s t r i c t i ons  on  t he  number  o f  t imes  a  

quo t ed  bank  can  r a i s e  c ap i t a l  t h rough  t he  cap i t a l  ma rke t .  Bu t  

w h a t  h a p p e n e d  i n  t h e  r a c e  t o  m e e t  t h e  D e c e m b e r  2 0 0 5  N 2 5  b i l l i o n  

cap i t a l i s a t i on  dead l i ne  unde r  t he  CBN’s ,  SEC’s  and  NSE’s  wa t ch  

and  i n  r e l a t i on  t o  mos t  o f  t he  cap i t a l  r a i s ed  by  t he  banks ,  was  a  

s e r i e s  o f  m a r k e t  a b u s e  i n  t h e  f o r m  o f  ‘ f a k e  c a p i t a l  f i n a n c e d  f r o m  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
in 2010, the then incumbent Governor of the CBN disclosed that the capital verification exercise 
was stopped for ‘some unexplained reasons:’ Sanusi (n 16).    



	
   98	
  

depos i t o r s  f unds ’  and  rou t ed  mos t l y  t h rough  t he  cap i t a l  ma rke t . 77 

The  NSE  marke t  da t a  on  t he  bank ing  s ec to r  i n  t ha t  pe r i od  

s u p p o r t s  t h i s  v i ew .  The  s ec to r  cons i s t en t l y  a ccoun t ed  f o r  more  

t han  50% o f  t he  marke t  c ap i t a l i s a t i on  o f  t he  N ige r i an  S tock  

Exchange . 78 I n  t he  s ame  pe r i od ,  t he  sha r e  p r i c e s  o f  f ou r  o f  t he  

banks  dec l a r ed  i n so lven t  by  t he  CBN in  2009  (Af r i bank  P l c . ,  

I n t e r con t i nen t a l  Bank  P l c . ,  Ocean i c  Bank  P l c . ,  and  Un ion  Bank  

P l c . )  r o s e  f r o m  a n  a v e r a g e  o f  N 1 0 . 2 7  p e r  s h a r e  a t  t h e  e n d  o f  

J a n u a r y  2 0 0 5  t o  N 3 7 . 9  a t  t h e  e n d  D e c e m b e r  o f  2 0 0 7 .  T h a t  w a s  t h e  

pe r i od  when  t r ad ing  i n  sha r e s  o f  banks  peaked  be f o r e  t he  marke t  

c r a sh  o f  2008 . 79 The  e s t ab l i shed  f ac t s  f r om Acces s  Bank  P l c  v  

Ak ingbo la  and  4  Ors ; 80 SE C v  Un ion  Bank  P l c  and  19  Ors ; 81 and  

t he  Repo r t  o f  t he  Ad - H o c  C o m m i t t e e  o n  t h e  I n v e s t i g a t i o n  i n t o  t h e  

N e a r  C o l l a p s e  o f  t h e  N i g e r i a n  C a p i t a l  M a r k e t , 82 a l l  s peak  t o  t he  

po in t  t ha t  t he  i nc r ea se  i n  t he  p r i c e s  o f  sha r e s  o f  banks  r e su l t ed  

mos t l y  f rom in s ide r  man ipu l a t i on  and  marke t  r i gg ing .  

I t  i s  o f  cou r se  a rguab l e  t ha t  t he  soph i s t i c a t ed  means  and  

expe r t i s e  ava i l ab l e  t o  f i nanc i a l  i n t e rmed ia r i e s  c an  be  dep loyed  t o  

concea l  ma lp r ac t i c e s  f r om r egu l a to r s  f o r  a  pos s ib l e  l ong  wh i l e  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
77  Sanusi (n 16) 7. 
78  This percentage is from the cumulative statistics on the capitalisation of the Nigeria Stock 

Exchange between 2006 and 2009, published in SEC Quarterly for the four quarters comprised 
in each of 2006, 2007, 2008 and 2009.  

79  The historical data table on the movement of the share prices of these banks can be found at the 
end of the thesis as Table 2. 

80   [2012] EWHC 2148 (Comm) [82], [85], [87], [95]. 
81  Case No IST/OA/20/2010, 50 -51. 
82  House of Representatives, Report of the Ad-Hoc Committee on the Investigation into the Near 

Collapse of the Nigerian Capital Market  (Abuja: National Assembly, 2012) 60 – 61.  
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be f o re  r egu l a to r s  c an  d i s cove r  t hem o r  un t i l  s e r i ous  damage  ha s  

been  done  t o  t he  f i nanc i a l  sy s t em.  Even  so ,  we  con t end  t ha t  t he  

s c a l e  o f  t h e  s e c u r i t i e s  m a l p r a c t i c e s  i n  N i g e r i a  i n  t h e  p e r i o d  u n d e r  

d i s cus s ion  was  such  t ha t  wou ld  have  be en  d i f f i cu l t  t o  concea l  

f r om a  v ig i l an t  r egu l a to r .  F o r  i n s t ance  i n  U n i o n  B a n k ,  t he  IST  

f ound  t ha t  i n  2007 ,  t he  r e s ponden t  bank  bo r row ed  N 30 .4  b i l l i on  

f rom H S BC and  M er r i l l  Lynch .  The  money  w as  t r ans f e r r ed  a s  a  

f a c i l i t y  t o  U n ion  T rus t ee s  ( a  s ubs id i a ry  o f  t h e  r e sponden t ) ,  wh ich  

i n  t u rn  t r an s f e r r ed  t he  money  t o  Fa l con  Secu r i t i e s  L td  t o  c a r ry  

ou t  a  p r e - a r r anged  sha r e  p r i c e  man ipu l a t i on  s cheme .  I n  f ou r  days  

i n  November  2007 ,  Fa l con  Secu r i t i e s  pu rchased  620 .4  mi l l i on  

un i t s  o f  Un ion  Bank  sha r e s  w o r t h  N 30 .8  b i l l i on  ahead  o f  a  pub l i c  

o f f e r  and  r i gh t s  i s sue  o f  t he  sha r e s  o f  t he  bank .  S imi l a r l y  i n  

Acces s  Bank  v  Ak ingbo la ,  t he  cou r t  f ound  t ha t  be tween  June  2007  

and  December  2008 ,  I n t e r con t i nen t a l  Bank  and  i t s  p r i nc ipa l  

o f f i c e r s  bough t  back  3 .4  b i l l i on  un i t s  o f  t he  i t s  sha r e s  u s ing  

depos i t o r s  f unds .   

A f t e r  t h e  c r i s i s ,  s o m e  s e n i o r  o f f i c i a l s  o f  t h e  i n s o l v e n t  b a n k s  

have  been  p ro secu t ed  f o r  t he  b r each  o f  t he i r  f i duc i a ry  du t i e s  and  

i n f r ac t i ons  o f  N ige r i an  f i nanc i a l  c r ime  l aws . 83 The  S E C  h a s  a l s o  

commenced  en f o rcemen t  a c t i ons  i n  r e spec t  o f  c ap i t a l  ma rke t  

man ipu l a t i ons  and  i n s ide r  dea l i ngs  t ha t  p r ec ip i t a t ed  t he  c r i s i s . 84  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
83  One of this is the judgment in Suit No.: FHC/L/CS/12/2012: Akingbola v The Chairman, EFCC 

and Etudo. The judgment was appealed to the Court of the Appeal Lagos Division in Appeal 
No.: CA/L/105/2013 Akingbola v The Chairman, EFCC. The appeal was allowed and the case 
remitted to another judge.   

84  See I. Nwachukwu, ‘SEC Suspends Falcon Securities, Wizetrade Capital,’ BUSINESSDAY, 17 
June 2013 available online at: < http://businessdayonline.com/2013/06/sec-suspends-falcon-
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The  CBN,  t he  SEC and  NSE  have  a l so  i n t roduced  add i t i ona l  and  

i n  some  in s t ances  i den t i ca l  r u l e s  r e l a t i ng  t o  ma rg in  

l end ing ; 85 marg in  t r ad ing ; 86  f a l s e  t r ad ing ; 87  ma rke t  man ipu l a t i on  

and  r i gg ing ; 88  i n s ide r  dea l i ng ; 89 s h o r t  s e l l i n g ; 90  s e c u r i t i e s  

l end ing ; 91  ma rke t  mak ing ; 92  and  ove r  t he  coun t e r  t r ad ing  i n  

s e c u r i t i e s . 93  A g a i n  w e  c o n t e n d  t h a t  i n c r e a s i n g  t h e  r u l e s  a l o n e  

w i t h o u t  a  c o r r e s p o n d i n g  i m p r o v e m e n t  i n  t h e  q u a l i t y  o f  

en f o r cemen t  wou ld ,  a l l  e l s e  equa l ,  l e ad  t o  over  r egu la t i on⎯ t oo  

many  ru l e s  w i th  l i t t l e  en f o r cemen t .  A l l  t o ld ,  t he se  ac t i ons  and  

measu re s  a r e  s t i l l  commendab l e  because  t hey  t e s t i f y  c r ed ib ly  t o  

t he  s e r i ousnes s  o f  t he  r egu l a to r s  t o  ‘ co r r ec t  t he i r  m i s t akes . ’  Bu t  

t ha t  shou ld  no t  d i s t r a c t  u s  f r om pe rce iv ing  t he  measu re s  and  ru l e s  

f o r  w ha t  t hey  a r e :   a  mo t l ey  o f  r e ac t i ve  and  p i ecemea l  r e f o rms  

t ha t  may  l u r e  u s  i n to  a  r i sky  complacency ,  a  f a l s e  s ense  o f  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

securities-wizetrade-capital/#.VG0LTovVtFI> accessed on 18 November 2014.  Also as at 
March 2011, 27 cases were referred to the Nigerian Police Force and the State Security 
Services. Information on these cases is available online at: < http://www.sec.gov.ng/cases-
referred-to-law-enforcement-agencies.html> accessed on 18 November 2014.  

85  The CBN and SEC jointly issued rules on margin lending in March 2010, as referenced (n 18). 
In 2013, SEC introduced its own margin lending rules: Part G2: Margin Lending, Rules 352 – 
87, SEC Rules 2013.    

86  Rules 356 - 387, SEC Rules 2013.  
87  Schedule IX: Code of Conduct for Capital Market Operators and their Employees, SEC Rules 

2013. In November 2013, NSE issued Rules and Regulations Governing Dealing Members 
(Amendments and Additions Part I) which substantially mirror the SEC Rules. See Article 104A 
of the Rules and Regulations Governing Dealing Members (Amendments and Additions Part I).  

88  SEC (n 93); Articles 104 and 105 of the NSE’s Rules and Regulations Governing Dealing 
Members as amended on 30 March 2013.  

89  Article 104, of the NSE’s Rules and Regulations Governing Dealing Members as amended on 
30 March 2013.  

90  NSE, Short Selling Rules of the Nigerian Stock Exchange, February 2012. 
91  Rules 388 – 394, SEC Rules 2013; NSE, Securities Lending Guidelines of the Nigerian Stock 

Exchange, March 2012. 
92  Rules 76 – 82, SEC Rules 2013; NSE, Market Making Rules of the Nigerian Stock Exchange, 

March 2012. 
93  Rules 243 – 255, SEC Rules 2013.  
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s e c u r i t y  t h a t  t h e  m o n s t e r  o f  m a r k e t  a b u s e  i s  f i n a l l y  c h a i n e d  e v e n  

i f  t he  cha in  i s  f a s t ened  on  t he  s ame  de f i c i en t  r egu l a to ry  mode l  

w h i c h  h a s  f a i l e d  i n  t h e  p a s t  a n d  w h i c h  g i v e n  t h i s  p a s t  f a i l u r e  m a y  

ye t  f a i l  aga in  and  l e t  t he  mons t e r  l oose  i n  t he  marke t  a s  be f o r e .    

The re  i s  an  a l t e rna t i ve  t o  t he  f o r ego ing  ch ron i c l e  o f  f a i l u r e ,  

t he  ‘ c r i s i s ’  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a  and  t he  cu r r en t  

de f i c i en t  f i nanc i a l  r egu l a to ry  f r amework .  The  a l t e rna t i ve  ho ld s  

ou t  t he  p ro spec t  o f  a  be t t e r  and  more  e f f ec t i ve  app roach  t o  

f i nanc i a l  ma rke t  i n t eg r i t y  r egu l a t i on  i n  N ige r i a  i n  t e rms  o f  

co nso l i da t i ng  ex i s t i ng  marke t  i n t eg r i t y  r u l e s  i n  bank ing ,  

s e c u r i t i e s  a n d  i n s u r a n c e  s e c t o r s  i n t o  a  c o h e r e n t  f i n a n c i a l  m a r k e t  

i n t eg r i t y  r u l ebook ;  e s t ab l i sh ing  a  spec i a l i s t  r egu l a to ry  agency  f o r  

ma rke t  i n t eg r i t y  t ha t  c l o se s  t he  i n t eg r i t y  gaps  i nduced  by  

f unc t i o na l  f i nanc i a l  r egu l a t i on  and  w i th  power s  t o  en f o r ce  t he  

ru l ebook ;  t he  enac tmen t  o f  r u l e s  t o  empower  t he  marke t  i n t eg r i t y  

r egu l a to r  t o  admin i s t r a t i ve ly  ad jud i ca t e  ma rke t  i n t eg r i t y  

i n f r ac t i ons  whe the r  t hey  engage  c iv i l  l i ab i l i t y  o r  c r ime ;  and  t he  

f o rmu la t i on  and  imp lemen ta t i on  o f  o rgan i s a t i ona l  ma rke t  conduc t  

r i sk  managemen t  f r amework  by  f i nanc i a l  i n t e rmed ia r i e s . 94  

2 .2 .4   Marke t  Compet i t i on  Regu la t ion  In  N iger ia  

G e n e r a l l y ,  f i n a n c i a l  m a r k e t  c o m p e t i t i o n  r e g u l a t i o n  e n c o m p a s s e s  

r egu l a to ry  measu re s  t ha t  enhance  cho i ce ,  va r i e t y  and  ‘hea l t hy  

r i va l ry ’  i n  t he  p rov i s i on  o f  f i nanc i a l  s e rv i ce s .  As  an  ob j ec t i ve  o f  

f i nanc i a l  r egu l a t i on  i t  i s  j u s t i f i ed  on  ma in ly  tw o  g rounds :  on  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
94  We would discuss each of these proposals in chapter 6.  
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need  t o  p r even t  bus ine s s  p r ac t i c e s  t ha t  l im i t  t he  cho i ce s  ava i l ab l e  

t o  u se r s  o f  f i nanc i a l  s e rv i ce s ;  and  t he  need  t o  de t e r  t hose  

p r ac t i c e s  wh ich  un l awf u l l y  ha rm  the  i n t e r e s t s  o f  r i va l  

i n t e rmed ia r i e s . 95  

The  ob j ec t i ve  can  be  imp lemen ted  t h rough  a  spec i a l i s t  

compe t i t i on  ( an t i t r u s t )  l aw  and  r egu l a to r ,  w i th  a  manda t e  t o  

r egu l a t e  compe t i t i on  i n  t he  f i nanc i a l  s e rv i ce s  i ndus t ry ,  o r  by  

a s s ign ing  t he  t a sk  o f  p romo t ing  compe t i t i on  t o  a  f i nanc i a l  

r egu l a to r . 96 I n  bank ing ,  compe t i t i on  can  be  p romo ted  by  r e l ax ing  

en t ry  ba r r i e r s  such  a s  f o r  i n s t ance  l ower ing  r egu l a to ry  cap i t a l .  I n  

s e c u r i t i e s  t r a d i n g ,  t h e  a b o l i t i o n  o f  t i e s  b e t w e e n  b r o k e r s ,  d e a l e r s  

and  exchanges  c r ea t e s  g r ea t e r  pos s ib i l i t i e s  f o r  compe t i t i on  

be tween  venues  f o r  t r ad ing  s ecu r i t i e s .  Each  o f  t he se  i n i t i a t i ve s  i s  

c l e a r l y  mo t iva t ed  by  t he  de s i r e  t o  i nc r ea se  t he  pene t r a t i on  o f  t he  

r e l evan t  f i nanc i a l  s e rv i ce s  t h rough  r emov ing  an t i compe t i t i ve  

p r ac t i c e s . 97 

Cu r r en t l y ,  N ige r i a  does  no t  have  a  spec i a l i s t  compe t i t i on  

l aw  and  en f o rcemen t  agency .  Nor  i s  t he  p romo t ion  o f  compe t i t i on  

i n  t he  f i nanc i a l  sy s t em a s s igned  t o  any  o f  t he  t h r ee  f unc t i ona l  

r egu l a to r s  (CBN,  SEC,  and  NAICOM) .  F rom expe r i ence ,  t he  

p romo t ion  o f  compe t i t i on  i n  t he  p rov i s i on  o f  f i nanc i a l  s e rv i ce s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
95  Part 1E(1), Financial Services Act 2012 (UK).   
96  This is the current UK approach, in which the FCA is assigned the task of promoting 

competition in the financial system: ibid. Similarly, the National Securities Improvement Act 
1996, (US) requires SEC, when exercising rule making powers to consider ‘in addition to the 
protection of investors, whether the action will promote efficiency, competition, and capital 
formation.’96   

97  See generally the sources cited in (n 2).  
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has  been  t h rough  f i nanc i a l  r egu l a to ry  po l i c i e s  w i th  w ide r  

e conomi c  imp l i ca t i ons  s u c h  a s  i nc r ea se  i n  m in imum regu l a to ry  

cap i t a l  o f  f i nanc i a l  i n t e rmed ia r i e s  i n  pa r t  r e sponse  t o  r i s i ng  

i n f l a t i on  and  i n  pa r t  ‘ t o  squeeze  ou t ’  unde rpe r f o rming  f i nanc i a l  

i n t e rmed ia r i e s .   

 I n  t he  bank ing  s ec to r ,  f o r  i n s t ance ,  t he  f i r s t  ma jo r  e conomic  

po l i cy  t ha t  i nduced  compe t i t i on  i n  t he  p rov i s i on  o f  bank ing  

s e r v i c e s  w a s  t h e  e c o n o m i c  l i b e r a l i s a t i o n  p o l i c y ,  w h i c h  w a s  p a r t  

o f  t he  S t ruc tu r a l  Ad jus tmen t  P rog ramme  (SAP)  i n t roduced  i n  

1985 .  The  po l i cy  t h ru s t  was  t o  r educe  gove rnmen t ’ s  heavy  

p r e sence  i n  t he  economy;  e l im ina t e  f i nanc i a l  r ep r e s s ion ;  and  

i n t roduce  compe t i t i on  t h rough  p r i va t i s a t i on ,  commerc i a l i s a t i on ,  

and  r e l axa t i on  o f  app rova l  t o  ope ra t e  c e r t a i n  bus ine s se s  i nc lud ing  

bank ing . 98 Wi th  t he  po l i cy ,  t he  number  o f  banks  i nc r ea sed  f rom 

40  i n  1985  t o  120  i n  1992 .  Some  o f  t he  banks  we re  howeve r  

any th ing  bu t  banks  i n  t ha t  t hey  we re  heav i l y  i nvo lved  i n  money  

l aunde r ing ,  f o r e ign  exchange  r acke t ee r i ng ,  and  i n s ide r  abuse s  

i nc lud ing  t he  g r an t  o f  huge  and  mos t l y  unsecu red  c r ed i t s  t o  t he i r  

d i r ec to r s  and  s en io r  managemen t . 99  The  l a s t  p r ac t i c e  ha s  been  

i den t i f i ed  a s  one  o f  t he  f ac to r s ,  wh ich  i nduced  exces s ive  NPLs  

and  i n so lvenc i e s  i n  t he  N ige r i an  bank ing  sy s t em a t  t he  t ime  

be f o r e  t he  F e d e r a l  Gove rnmen t  i n t e rvened  t h rough  CBN to  check  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
98  For extensive discussion of the effect of liberalization policy on the Nigerian financial system, 

see A. Adeeko, The Law and Policy of Financial Regulation and Deregulation of Nigerian 
Banking System (1998) PhD thesis, University of Warwick, available online at: 
<http://wrap.warwick.ac.uk/4258/> accessed on 24 May 2012.  

99  S. Apati, The Nigerian Banking Sector Reforms: Power and Politics (Basingstoke: Palgrave 
Macmillan, 2012) 9 – 24.   
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t he  t r end  i n  1998 . 100 I n  t ha t  yea r  a l one ,  26  o f  t he se  banks  we re  

dec l a r ed  i n so lven t  and  t he i r  bank ing  l i c ences  r evoked  by  t he  

CBN. 101  

 P r u d e n t i a l  r e g u l a t i o n  h a s  a l s o  b e e n  u s e d  t o  e n h a n c e  b a n k i n g  

compe t i t i on .  Fo r  i n s t ance ,  i n  2005  and  a f t e r  t he  i n t roduc t i on  o f  

un ive r s a l  bank ing  i n  2001 ,  t he  CBN inc r ea sed  t he  min imum 

cap i t a l  o f  banks  f rom N2  b i l l i on  t o  N25  b i l l i on .  The  i nc r ea sed  

cap i t a l i s a t i on  a rguab ly  spu r r ed  a  bus ine s s  nece s s i t y  t o  gene ra t e  

h ighe r  RoE  f o r  sha r eho lde r s .  The  banks  t hus  expanded  ve ry  

r ap id ly .  Th i s  i n  t u rn  i nc r ea sed  compe t i t i on ,  push ing  banks  t o  

expand  i n to  new  geog raph i c  a r ea s ;  t o  open  new  b ranches ;  t o  o f f e r  

new  p roduc t s  and  t o  s t a r t  ope r a t i ng  i n  new  a r ea s  o f  a c t i v i t y  such  

a s  r e t a i l  l oans ,  i n su rance  and  b roke rage  s e rv i ce s .  I n  add i t i on ,  

abou t  ha l f  o f  t he  25  banks  wh ich  me t  t he  min imum cap i t a l  

r equ i r eme n t ,  e s t ab l i shed  subs id i a r i e s  i n  Ben in  Repub l i c ,  Gambia ,  

G h a n a ,  K e n y a ,  S i e r r a  L e o n e ,  S o u t h  A f r i c a ,  Z a m b i a ,  a m o n g  o t h e r  

coun t r i e s . 102   

I t  i s  wor th  no t i ng  howeve r  t ha t  t he  pe r i od  a f t e r  t he  bank ing  

conso l i da t i on  exposed  a  r egu l a to ry  de f i c i ency⎯ t he  absence  o f  a  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
100  G. Ogunleye, ‘A Review of Banking Activities and its Regulatory Framework in Nigeria: The 

Past, Present and Future’ (1999) 9 (4) NDIC Quarterly, 25 at 30.  
101  Ogowewo and Uche (n 5) 169.   
102  The expansion in the banking sector started as early as 2003, but the impact of the consolidation 

and increased capital resulted in explosive growth between June 2006 and June 2008. Banks 
assets expanded from approximately N4.4 trillion in 2005 to over N10.4 trillion in 2007 and 
reached N15.8 trillion in the last quarter of 2008.  The year-on-year growth in bank credit to the 
private sector accelerated from 25 percent in July 2006 to over 92 percent in 2007, decelerating 
to 59.4 percent in 2008: IBRD (n 6) 33. See also, D. Alford, ‘Nigerian Banking Sector Reform: 
Recent Actions and Future Prospects,’ (2010) 8, available online at: 
<http://ssrn.com/abstract=1592599. For the articulation of the regional expansion drive behind 
the minimum capital increase, see C. Soludo, ‘Consolidating the Nigerian Banking Industry To 
Meet the Development Challenges of the 21st Century,’ (CBN Research Department, 2004) 2.  
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c l ea r  and  robus t  r egu l a t i on  aga in s t  de - m a r k e t i n g  among  banks .  

Th i s  p r ac t i c e  en t a i l s  one  bank  sp r ead ing  f a l s e  and  ha rmf u l  

r umour s  conce rn ing  i t s  compe t i t o r s ’  so lvency  i n  o rde r  ch i e f l y  t o  

i nduce  depos i t o r s  o f  t hose  ‘ i n so lven t ’  banks  t o  move  t he i r  

depos i t s  t o  t he  ‘ so lven t ’  r umourmonge r .  Mos t  o f t en  t he  

o r i g ina to r s  and  condu i t s  o f  t he  rumour s  a r e  bank  o f f i c e r s .  The  

CBN i s sued  two  c i r cu l a r s  i n  2006  and  2008  t o  c au t i on  banks  t o  

de s i s t  f r om the  p r ac t i c e . 103 O t h e r  t h a n  t h e s e  c i r c u l a r s ,  n o  l a w has  

been  i n t ro duced  t o  pena l i s e  t he  p r ac t i c e .  Ye t ,  i t  i s  a  po t en t i a l l y  

dange rous  p r ac t i c e  no t  l e a s t  because  i t  cou ld  ha rm  the  s a f e ty  and  

s o u n d n e s s  o f  t h e  b a n k i n g  s e c t o r  i n  t e r m s  i n d u c i n g  r e t a i l  b a n k  

runs .  

I n  March  2010  t he  CBN announced  t he  d i s con t i nua t i on  o f  

t he  un ive r s a l  bank ing  a s  t he  mode l  f o r  t he  conduc t  o f  bank ing  

bus ine s s  i n  N ige r i a .  I t  i n t r oduced  a  new  l i c enc ing  r eg ime  t ha t  

c a t ego r i s e s  banks  by  f unc t i on  and  a l l ows  a  va r i e ty  o f  banks  t o  

ope ra t e  i n  N ige r i a  w i th  va ry ing  min imum cap i t a l  r equ i r emen t s  

depend ing  on  t he  bank ’ s  f unc t i on  a s  opposed  t o  t he  s i ng l e  

m in imum cap i t a l  r equ i r emen t . 104 By  i n t roduc ing  a  va r i ed  l i c ens ing  

r eg ime  and  en t ry  r equ i r emen t s ,  t he  i n t en t ,  i t  c an  be  su rmi sed ,  i s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
103  See the CBN Circular BSD/08/2006 titled ‘The Unethical and Unprofessional Practice of De-

Marketing Colleagues/Other Banks in the Industry by Spreading False Rumours dated 12 April 
2006 and the Circular BSD/DR/CIR/07/Vol.2/016 titled ‘De-marketing of Banks by other 
Banks,’ titled 21 October 2008, available at: < 
http://www.cenbank.org/OUT/CIRCULARS/BSD/2008/CIRCULAR%20ON%20DE-
MARKETING%20BY%20BANKS-21-10-2008.PDF> accessed on 25 July 2013. 

104  Under the new model, banks are authourised to operate the following types of business: 
commercial banking (with either regional, national and international licence); merchant 
(investment) banks; specialised banking (microfinance, mortgage; non-interest banking 
(regional and national); and development finance institutions: S. Sanusi, Banking Reform and Its 
Impact on the Nigerian Economy (Abuja: CBN Research Department, 2012) 8. 
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t o  a l l ow  the  c r ea t i on  o f  banks  t ha t  wou ld  s e rve  d i f f e r en t  ma rke t  

s e g m e n t s ,  s u c h  a s  s m a l l  a n d  m e d i u m- s i z e d  e n t e r p r i s e s ,  a n d  t o  

phase  ou t  t he  ‘one - s i z e  f i t s  a l l ’  a p p r o a c h  u n d e r  u n i v e r s a l  

bank ing .  To  work  e f f ec t i ve ly  howeve r  t he  new  l i c ens ing  r eg ime  

r equ i r e s  t ha t  t he  CBN have  t he  r equ i s i t e  r egu l a to ry  capac i t y  

( human  and  ma te r i a l  r e sou rce s )  t o  supe rv i s e  t he  d i f f e r en t  t ypes  o f  

banks .  The  spec i a l i s t  banks  l i c enced  unde r  t he  new  r eg ime  ( such  

a s  I s l amic  banks )  wou ld  a l so  need  t he  r e l evan t  spec i a l i s t  bus ine s s  

c apac i t y  t o  p rov ide  t he  t ypes  o f  f i nanc i a l  s e rv i ce s  t hey  o f f e r .  

Whe the r  t he  CBN and  t he  bank ing  i ndus t ry  have  t he  r equ i s i t e  

c apac i t i e s  f o r  non - in t e r e s t  bank ing  i s  a  ques t i on  t ha t  r equ i r e s  i n  

dep th  r e sea r ch  and  i s  ou t s i de  t he  s cope  o f  t h i s  t he s i s .  I t  i s  

no t ewor thy  t ha t  t he  CBN has  t hus  f a r  l i c ensed  t h r ee  non - in t e r e s t  

banks :  J a i z  Bank  P l c . ,  S t anb i c  IBTC P l c .  and  S t e r l i ng  Bank  P l c . 105      

   I n  t he  i n su rance  s ec to r ,  t he  u se  o f  p ruden t i a l  r egu l a t i on  ( i n  

t e rms  o f  m in imum cap i t a l  r equ i r emen t s )  a s  a  compe t i t i on  t oo lk i t  

ha s  no t  a ch i eved  t he  s ame  e f f ec t  a s  w i tne s sed  i n  t he  bank ing  

s e c t o r .  I t  h a s  m a d e  t h e  i n s u r a n c e  i n d u s t r y  t h e  l e a s t  c o m p e t i t i v e  

s e c t o r  o f  t h e  N i g e r i a n  f i n a n c i a l  s y s t e m .  F o r  i n s t a n c e ,  c o u n t r i e s  

w i t h  c o m p a r a b l e  e m e r g i n g  m a r k e t  s t a t u s  a s  N i g e r i a  u s u a l l y  

r equ i r e  f o r  i n su re r s  a  m in imum cap i t a l  o f  be tween  $4  mi l l i on  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
105  See the online source: < http://blog.thomsonreuters.com/index.php/islamic-banking-in-nigeria-

progress-and-prospects/> accessed on 24 November 2014. The legal basis for non-interest 
banking in Nigeria can be found under Section 33 (1) (b) of the CBN Act 2007; Sections 23(1) 
52, 55(2), 59(1)(a) and 61 of the BOFIA (as amended); Section 4(1)(c) of the Regulation on the 
Scope of Banking Activities and Ancillary Matters, No. 3, 2010. 
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$10  mi l l i on  USD. 106  The  cu r r en t  N ige r i an  min imum cap i t a l  

r equ i r eme n t s  a r e  t h r ee  t o  s i x  t imes  h ighe r . 107 G i v e n  t h e  e x i s t i n g  

p r emium vo lume , 108  t he  h igh  cap i t a l  r equ i r emen t s  p r e sen t  a  

cha l l enge  t o  t he  compe t i t i venes s  o f  t he  s ec to r  and  t hus  r equ i r e  

r e cons ide r a t i on  t o  make  t he  s ec to r  a t t r a c t i ve  and  compe t i t i ve .    

The  uncompe t i t i ve  s t a t e  o f  t he  i n su rance  s ec to r  i nduced  by  t he  

h igh  min imum cap i t a l  r equ i r emen t s  ha s  i n  t u rn  con t r i bu t ed  t o  t he  

unde rdeve lopmen t  o f  t he  s ec to r ,  i n  t e rms  o f  ma rke t  pene t r a t i on .  

F o r  i n s t a n c e ,  non - l i f e  pene t r a t i on  i s  a round  one - ha l f  pe r  c en t  o r  

on ly  one - s e v e n t h  o f  t h e  a v e r a g e  p e n e t r a t i o n  o f  t h e  O E C D  

coun t r i e s  i n  2010 . 109 L i f e  i n su rance  pene t r a t i on  i s  even  l ower  a t  

a round  0 .2  pe r  c en t .  Th i s  compar i son  does  no t  aga in  improve  i f  

w e  u s e  m e a s u r e m e n t  o f  i n su rance  u t i l i s a t i on  t ha t  t ake s  t he  

coun t ry ’ s  l eve l  o f  e conomic  deve lopmen t  i n to  cons ide r a t i on  and  

i t s  Benchmarked  In su rance  Pene t r a t i on  (BMIP)  aga in s t  t he  wor ld  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
106  This figure represents the average for countries whose insurance minimum capital requirements 

mirror those under the EU Solvency I regime. Solvency I, is due to phased out in the EU and 
Solvency II Directive 2009/138/EC, which reflects new risk management practices to define 
required capital and manage risk is scheduled to come into effect on 1 January 2016. 

107  In 2007, NAICOM raised the minimum capital of insurance companies, as follows: non-life 
insurance companies: from N200 million to N3 billion ($19.14 million USD); life insurance 
companies: from N150 million to N2 billion ($12.76 million USD); composite insurance 
companies: from N350 million to N10 billion ($31.9 million USD); and reinsurance companies: 
from N350 million to N10 billion ($63.8 million USD). See IBRD (n 6). The minimum capital 
increase reduced the number of insurers from 104 in 2007 to 60 in 2008. Further insurance 
market consolidation should be expected in the coming years, as banks comply with one of 
CBN’s post 2009 directive to divest from their non-banking activities including insurance.      

108  In terms of gross written premium, the total sector grew at an average rate of 23 percent from 
2001 to 2010, but remains very small, with total premium income of N192 billion, representing 
0.7 percent of GDP in 2010. The gross written premium was N232 billion in 2011: NAICOM, 
Nigerian Insurance Digest, 2011.    

109 IBRD (n 6). 
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i n su rance  pene t r a t i on  ave rage  f o r  t he  non - l i f e  s ec to r . 110   The  

N i g e r i a n  B M I P  v a l u e  i n d i c a t e s  tha t  t he  i n su rance  i ndus t ry  i s  

unde rdeve loped  w i th  on ly  43  pe r  c en t  o f  t he  wor ld  ave r age  

i n su rance  pene t r a t i on  a t  t he  N ige r i an  2010  GDP pe r  c ap i t a  l eve l .  

Th i s  p l ace s  N ige r i a  a t  t he  bo t t om o f  compara to r  coun t r i e s  w i th  

t he  excep t i on  o f  Egyp t  a s  shown  in  Tab l e  3  be low .   

Tab le  3  

I n s u r a n c e  P e n e t r a t i o n  i n  S i x  A f r i c a n  C o u n t r i e s  

 

 

 

C o u n t r y  

N o n - l i f e  

I n s u r a n c e  

P e n e t r a t i o n  

P e n e t r a t i o n  a s  a  

P e r c e n t a g e  o f  

O E C D  a v e r a g e  

p e n e t r a t i o n   

 

 

 

B M I P  

A n g o l a  0 . 9 1  2 7 %  5 8 . 9 9  

E g y p t  0 . 3 9  1 2 %  3 0 . 1 8  

G h a n a  0 . 5 6  1 7 %  4 7 . 7 5  

K e n y a  1 . 5 8  4 6 %  1 4 2 . 7 5  

M o r o c c o  1 . 6 2  4 8 %  1 2 4 . 0 9  

N i g e r i a  0 . 5 1  1 5 %  4 2 . 8 8  

S o u t h  A f r i c a  1 . 8 7  5 5 %  9 6 . 8 2  

S o u r c e :  I M F ,  C o u n t r y  R e p o r t  N o .  1 3 / 1 4 5  ( M a y  2 0 1 3 )  p . 1 2 .  

 

I n  t he  s ecu r i t i e s  s ec to r ,  t he  S E C  h a s  s i m i l a r l y  u s e d  

p ruden t i a l  r egu l a t i on  t o  enhance  compe t i t i on  and  po in t ed ly  t o  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
110  BMIP is the insurance penetration benchmark against the world average insurance penetration. 

The benchmark was developed by the average of the world insurance penetration calculated 
using data from 1980 to 2006 for 95 countries. See generally for the information presented here 
IMF, Country Report No. 13/145 with the full title: IMF, Nigeria: Publication of Financial 
Sector Assessment Program Documentation––Detailed Assessment of Observance of Insurance 
Core Principles (Washington DC: IMF, May 2013).   
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r emove  poo r ly  cap i t a l i s ed  and  cons t an t l y  e r r i ng  ope ra to r s  f r om 

the  cap i t a l  ma rke t .  Th i s  v i ew  i s  suppo r t ed  by  t he  o f f i c i a l  

j u s t i f i c a t i o n  f o r  t h e  n ew  min imu m cap i t a l  r eq u i r e men t s  f o r  

c ap i t a l  ma rke t  ope ra to r s  t he  Commis s ion  announced  i n  December  

2013 . 111   A c c o r d i n g  t o  t h e  C o m m i s s i o n ,  t h e  p r e s e n c e  o f  

unde rcap i t a l i z ed  and  ho l l ow  she l l  CMOs  unde rmines  marke t  

i n t eg r i t y ,  e rodes  i nves to r  con f idence  and  h ike s  r egu l a to ry  cos t ,  

w h i c h  i s  i ncu r r ed  t h rough  i nves to r  compla in t s  managemen t  and  

o the r  r emed ia l  unde r t ak ings . 112 

 I t  i s  ha rd ly  d i spu t ab l e  t ha t  t he  i nc r ea se  i n  m in imum cap i t a l  

r equ i r eme n t s  i n  bank ing ,  i n su rance  and  s ecu r i t i e s  s ec to r s  a s  t he  

f o r ego ing  s how s ,  c an  gene ra t e  a t  l e a s t  tw o  comp e t i t i ve  e f f ec t s :  

i nc r ea se  t he  marke t  sha r e  o f  we l l  c ap i t a l i s ed  and  sound ly  

managed  f i nanc i a l  i n t e rmed ia r i e s  when  t he  poo r ly  cap i t a l i s ed  

f i nanc i a l  i n t e rmed ia r i e s  ex i t  t he  marke t ;  and  compe l  t he  s ound ly  

managed  ones  t o  o f f e r  be t t e r  s e rv i ce s  so  a s  t o  r e t a in  t he i r  

i nc r ea sed  marke t  sha r e .  Whe the r  t he  s econd  e f f ec t  wou ld  a lways  

happen  i s  doub t f u l  because  t he  even tua l  emergence  o f  a  f ew  b ig  

f i nanc i a l  i n t e rmed ia r i e s  c an  gene ra t e  a  t h i rd  bu t  adve r s e  e f f ec t :  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
111  Section 313(6), ISA 2007, empowers SEC to prescribe minimum capital requirements from 

capital market operators namely, brokers-dealers, registrars, issuing houses, underwriters, 
trustees, investment advisers, and rating agencies. The minimum capital regime announced in 
December 2013, is as follows: (i) for broker dealers from N70 million to N300 million; (ii) for a 
stand alone broker, from N40 million to N200 million; (iii) for a stand alone dealer, from N30 
million to N100 million; (iv) for issuing houses, from N150 million to N200 million; (v) for an 
underwriter, from N100 million to N200 million; (vi) for a registrar, from N50 million to N500 
million; (vii) for trustees, from N40 million to N300 million; (viii) for a rating agency, from 
N20 million to N150 million; (ix) for corporate investment advisers, from N20 million to N150 
million; and (x) for individual investment advisers, from N500,000 to N2 million. The 
compliance date for the minimum capital increase is 31 December 2014: I. Nwachukwu, 
‘Minimum Capital Requirements for Market Operators...Matters Arising,’ BUSINESSDAY, 9 
January 2014.   

112  ibid.  
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monopo l i s t i c  compe t i t i on  i n  t he  p rov i s i on  o f  f i nanc i a l  s e rv i ce s .  

Th i s  wou ld  be  t he  ca se  whe re  b ig  and  h igh ly  cap i t a l i s ed  f i nanc i a l  

i n t e rmed ia r i e s  u se  t he i r  bus ine s s  m igh t  t o  d i c t a t e  t he  cho i ce s  

ava i l ab l e  t o  u se r s  o f  f i nanc i a l  s e rv i ce s  and  make  en t ry  by  new  

in t e rmed ia r i e s  a lmos t  imposs ib l e .  Thus ,  t he  po t en t i a l  f o r  t he  

cu r r en t  app roach  t o  f i nanc i a l  ma rke t  compe t i t i on  r egu l a t i on  t o  

l e ad  t o  t he  emergence  o f  monopo l i s t i c  compe t i t i on  ough t  t o  be  

no t ed  a s  a  r egu l a to ry  de f i c i ency .  The re  a r e  a t  l e a s t  f ou r  o the r  

de f i c i enc i e s  t ha t  ough t  t o  be  equa l l y  no t ed .   

F i r s t ,  t h e  c u r r e n t  app roach  l im i t s  t he  i n t e rp l ay  o f  ma rke t  

f o r ce s  a s  ob j ec t i ve  and  l e s s  con t rove r s i a l  de t e rminan t s  o f  w h ich  

i n t e rmed ia ry  s t ay s  i n  bus ine s s .  Marke t  f o r ce s⎯ t he  f o r ce s  o f  

demand  and  supp ly⎯a re  ob j ec t i ve  and  l e s s  con t rove r s i a l  because  

w i t h  t h e m  t h e  s u r v i v a l  o f  e ach  i n t e rmed ia ry  i s  t i ed  t o  i t s  

pe r f o rmance .  They  r emove  t he  c r i t i c i sm  o f  r egu l a to ry  h igh -

handednes s  and  poo r  consu l t a t i on  t ha t  o f t en  p l ague  min imum 

cap i t a l  i nc r ea se . 113 I f  t he  r egu l a to ry  a im  i s  t o  ove r see  a  ma rke t ,  

w h i c h  p r o v i d e s  m i n i m a l l y  d i s r u p t i v e  e x i t  r ou t e s  f o r  weak  and  

non - pe r f o rming  i n t e rmed ia r i e s ,  t hen  t he  r egu l a to r s  c an  s t i pu l a t e  

t ha t  i n t e rmed ia r i e s  wh ich  have  cons i s t en t l y  p roved  t o  be  weak  

and  non - pe r f o rming  ove r  a  s t i pu l a t ed  pe r i od  o f  t ime  shou ld  

s u b m i t  a  b u s i n e s s  i m p r o v e m e n t  p l a n  o r  e x i t  t h e  m arke t .   
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
113  Not unlike past trends, the new increase announced by SEC is already the subject of 

controversy. See Nwachukwu (n 110); O. Adindu, ‘The New Minimum Capital Requirement for 
Capital Market Operators (CMOS) was the Outcome of Extensive Consultations,’ (March, 
2014) available online at: <http://www.sec.gov.ng/articles/the-new-minimum-capital-
requirement-for-capital-market-operators- (cmos)-was-the-outcome-of-extensive-
consultations.html> accessed on 28 July 2014. Mr. Adindu is the Communications Adviser to 
the Director-General of the SEC.     



	
   111	
  

S e c o n d ,  i n c r e a s i n g  m i n i m u m  c a p i t a l  t o  s p u r  c o m p e t i t i o n ,  a s  

t he  c r i s i s  o f  2008  –  09  shows ,  c an  be  coun t e r - p roduc t i ve  and  

u l t ima t e ly  de l e t e r i ous .  Th i s  i s  because  t he  exces s  l i qu id i t y  t ha t  

t ends  t o  f o l l ow  such  cap i t a l  i nc r ea se ,  a s  t he  expe r i ence  f rom t he  

bank ing  s ec to r  shows ,  may  no t  nece s sa r i l y  i nc r ea se  c r ed i t  t o  

s e c t o r s  s u c h  a s  m a n u f a c t u r i n g ,  a g r i c u l t u r e  a n d  f o r  i n f r a s t r u c t u r a l  

deve lopmen t .  I t  c an ,  f o r  i n s t ance ,  be  t he  he r a ld  o f  ano the r  

de spe ra t e  compe t i t i on  and  specu l a t i ve  bus ine s s  by  i n t e rmed ia r i e s  

a s  t hey  exp lo r e  p ro f i t ab l e  means  t o  s ecu re  h ighe r  r e t u rn  on  

cap i t a l  t o  j u s t i f y  t he  new  inc r ea se .  Of  cou r se  we  cou ld  a rgue  t ha t  

s i n c e  m e a s u r e s  h a v e  b e e n  i n t r o d u c e d  t o  r e g u l a t e  m a r g i n  t r a d i n g ,  

t he r e  i s  no  po in t  an t i c i pa t i ng  new  p rob l ems  i n  t h i s  a r ea .  Bu t  

exc es s ive  specu l a t i ve  bus ine s s  f ue l ed  by  marg in  c r ed i t  i s  no t  t he  

on ly  qu i ck  and  dange rous  p ro f i t  avenue  f o r  f i nanc i a l  

i n t e rmed ia r i e s .  Fo r  i n s t ance ,  exce s s ive  c r ed i t  cou ld  be  f unne l ed  

i n to  t he  r ea l  e s t a t e  ma rke t ;  t he  impor t a t i on  o f  consumer  goods ;  

l oans  t o  po l i t i c i an s  f o r  e l e c t i onee r ing  campa igns ;  and  l oans  t o  

S t a t e s  a n d  l o c a l  g o v e r n m e n t s .  I t  m a y  e v e n  b e  t h e  c a s e  t h a t  a l l  o f  

t he se  a r e  cu r r en t l y  t ak ing  p l ace  on ly  t ha t  t hey  a r e  ye t  t o  r e ach  

c r i s i s  p ropo r t i on .  Thus  t he  pos s ib i l i t y  t ha t  f o r  r egu l a to ry  cap i t a l  

i nc r ea se  t o  l e ad  t o  ano the r  sy s t emic  c r i s i s  shou ld  a lways  be  

cons ide r ed  s e r i ous ly  wheneve r  r egu l a to r s  e l e c t  t o  o rde r  a  new  

round  o f  r e cap i t a l i s a t i on . 114 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
114  Ogowewo and Uche (n 5) have indeed cogently questioned the logic of regulating banks into 

existence in Nigeria without a corresponding improvement in the country’s economic fortunes 
including the expansion of non-banking Nigerian business beyond the shores of Nigeria.   
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Thi rd ,  t o  f o r ce  sma l l  bu t  no t  nece s sa r i l y  weak  

i n t e rmed ia r i e s  ou t  o f  t he  marke t  cou ld  de s t roy  o r  l im i t  t he  

oppo r tun i t i e s  ava i l ab l e  f o r  d i f f e r en t  ope ra to r s  and  u se r s  o f  

f i nanc i a l  s e rv i ce s  t o  c r ea t e  n i che  marke t s .  G ene ra l l y  a  n i che  

marke t  i s  a  subse t  o f  t he  marke t  on  wh ich  a  p roduc t  o r  s e rv i ce  i s  

f ocus ed .  I n  a  coun t ry  s uch  a s  N ige r i a  w i th  p r eponde ran t  r e t a i l  

i nves t o r s ,  pe t t y  t r ade r s ,  sma l l  s ave r s ,  a r t i s ans  and  t r ade smen ,  

s q u e e z i n g  o u t  s m a l l  b a n k s ,  i n s u r e r s  a n d  b r o k e r s ,  w o u l d  m o s t  

l i ke ly  p r even t  t he  emergence  o f  a  n i che  marke t  i n  f i nanc i a l  

s e r v i c e s  f o r  t h i s  s e g m e n t  o f  t h e  p u b l i c  a n d  m a y  e v e n  i n c r e a s e  t h e  

p r i c e  t hey  pay  t o  u se  f i nanc i a l  s e rv i ce s .  I t  c an  o f  cou r se  be  

coun t e r ed  t ha t  e f f ec t i ve  consumer  p ro t ec t i on  shou ld  p ro t ec t  t hem 

f rom exp lo i t a t i on .  S t i l l ,  e f f ec t i ve  cons umer  p ro t ec t i on  s hou ld  no t  

be  s een  a s  a  c r ed ib l e  subs t i t u t e  f o r  a  va r i ega t ed  compe t i t i on  

r egu l a t i on  i n  wh ich  oppo r tun i t i e s  a r e  c r ea t ed  f o r  d i f f e r en t  

ope ra to r s  t o  f i nd  and  g row  the i r  n i che  marke t s .  Th i s  cou ld  be  i n  

t e rms  o f  c a t e r i ng  f o r  t he  i n t e r e s t s  o f  va ry ing  c l i en t e l e  a t  a  

qua l i t y  and  cos t  t ha t  i s  mu tua l l y  s a t i s f ac to ry  t o  t he  u se r s  and  

p rov ide r s  o f  f i nanc i a l  s e rv i ce s .  Th i s  t h ink ing  pe rhaps  i n f l uenced  

t he  CBN’s  po l i cy  sh i f t  f r om a  mono l i t h i c  m in imum cap i t a l  

r equ i r eme n t  and  bank ing  l i c ence  r eg ime  t o  a  va r i ega t ed  app roach .   

F o u r t h ,  u s i n g  m i n i m u m  c a p i t a l  t o  s p u r  c o m p e t i t i o n  i s  

s u s c e p t i b l e  t o  a n  i n f l a t i o n  i n duced  ‘v i c ious  c i r c l e ’  o f  f u tu r e  

i nc r ea se s  t o  p l ay  ca t ch  up ,  a s  i n f l a t i ona ry  t r ends  e rode  t he  cap i t a l  

ba se  o f  f i nanc i a l  i n t e rmed ia r i e s .  I t  h a s  been  pe r sua s ive ly  a rgued  



	
   113	
  

t ha t  t he  CBN has  o f t en  u sed  banks ’  m in imum cap i t a l  i nc r ea se  t o  

mask  i t s  i nab i l i t y  t o  dev i s e  a n  e f f e c t i v e  m o n e t a r y  p o l i c y  

app roach  t o  con t ro l  i n f l a t i on . 115  I f  t he  cu r r en t  app roach  i s  

s u s t a i n e d ,  t h e r e f o r e ,  t h e  c i r c l e  o f  ‘ i n f l a t i o n- inc r ea se - i n f l a t i on -

inc r ea se ’  i s  mos t  l i ke ly  t o  pe r s i s t  f o r  l ong  i n  t he  en t i r e  f i nanc i a l  

s y s t e m .   

The re  i s  aga in  an  a l t e rna t i ve  t o  t h i s  ch ron i c l e  o f  

de f i c i enc i e s  i n  f i nanc i a l  ma rke t  compe t i t i on  r egu l a t i on .  The  

a l t e rna t i ve  con t ends  t ha t  wh i l e  h igh  min imum cap i t a l  r equ i r emen t  

c an  s t r eng then  t he  f i nanc i a l  sy s t em,  t he r e  i s  a  f ounda t i ona l  need  

t o  s t udy  t he  app rop r i a t enes s  o f  t h e  cap i t a l  r equ i r emen t ,  t o  

ba l ance  r i sk ;  r e t u rn s  on  cap i t a l ;  and  marke t  deve lopmen t .  I n  

chap t e r  6 ,  we  sha l l  demons t r a t e  how th i s  a l t e rna t i ve  t h ink ing  

unde r  an  ob j ec t i ve s - ba sed  f i nanc i a l  r egu l a to ry  app roach  can  be  

u sed  t o  c r a f t  r egu l a to ry  p r i nc ip l e s  t ha t  p romo te  f i nanc i a l  ma rke t  

compe t i t i on  i n  a  cohe ren t ,  cons i s t en t ,  dynamic  and  min ima l ly  

coun t e r - p roduc t i ve  way .   
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2 .3   C O N C L U S I O N  

Thi s  chap t e r  ha s  a r t i cu l a t ed  t he  ca se  f o r  f i nanc i a l  r egu l a to ry  

r e f o rm  in  N ige r i a .  I t  h a s  u sed  a  c aused - e f f ec t  app roach  t o  show 

tha t  s t r uc tu r a l  and  s t a t u to ry  de f i c i enc i e s  a s  we l l  a s  supe rv i so ry  

f a i l u r e  i n  t he  en f o rcemen t  o f  f i nanc i a l  s y s t em s t ab i l i t y ,  cons u mer  

f i nanc i a l  p ro t ec t i on ,  ma rke t  i n t eg r i t y  and  compe t i t i on ,  a r e  c aus a l  

man i f e s t a t i ons  o f  t he  c r i s i s  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a ,  a  

d i s cus s ion  t ha t  we  s t a r t ed  i n  Chap t e r  1 .  The  chap t e r  a rgued  t ha t  

t he r e  a r e  two  a l t e rna t i ve s  f o r  f i nanc i a l  r egu l a to ry  r e f o rm  in  

N i g e r i a :  t h r o u g h  p i e c e m e a l  r e f o r m s  o r  a  h o l i s t i c  r e g u l a t o r y  

r e f o rm .  I t  s t r ong ly  con t ended  f o r  t he  s econd  a l t e rna t i ve  no t  l e a s t  

because  i t  o f f e r s  u s  an  oppo r tun i t y  t o  p rope l  e f f ec t i ve  and  

endu r ing  f i nanc i a l  r egu l a to ry  r e f o rm  in  N ige r i a .    

 O v e r a l l  t h i s  chap t e r  i s  p r e f a to ry  i n  t ha t  i t  i s  i n t ended  t o  

open  up  t he  r e f o rm  i s sue s  t ha t  wou ld  domina t e  ou r  d i s cus s ions  i n  

s u b s e q u e n t  c h a p t e r s  o f  t h i s  t h e s i s  a n d  w i t h  s p e c i f i c  r e f e r e n c e  t o  

t he  t heo re t i c a l  and  no rma t ive  r egu l a to ry  con t en t s  o f  ou r  advocacy  

f o r  t he  adop t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .  I n  chap t e r  3  t ha t  f o l l ows  nex t ,  we  sha l l  

d i s cus s  t he  t heo re t i c a l  unde rp inn ing  o f  t h i s  advocacy .  
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O B J E C T I V E S - B A S E D  T R I P L E  P E A K S  F I N A N C I A L  R E G U L A T I O N :  T H E  

T H E O R E T I C A L  U N D E R P I N N I N G S   

3 . 1   I N T R O D U C T I O N  

Thi s  chap t e r  p r e sen t s  t he  t heo re t i c a l  a s sumpt ions  t ha t  unde rp in  

ou r  advocacy  f o r  t he  adop t i on  o f  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on  i n  N ige r i a .  I t  add re s s e s  a  s e l f - imposed  

t heo re t i c a l  s t anda rd  acco rd ing  t o  wh ich  a  r e s ea r ch  ( such  a s  ou r  

cu r r en t  endeavou r )  t o  de s ign  a  new  f i nanc i a l  r egu l a to ry  sy s t em,  

s h o u l d  a i m  f o r  a n  a p p r o a c h  w h i c h  f i t s  t h e  r e g u l a t o r y  c o n t e x t  o f  

t he  sub j ec t  coun t ry  and  mi r ro r  r e l evan t  con t empora ry  r egu l a to ry  

be s t  p r ac t i c e s .  To  a t t a i n  t h i s  s t anda rd  we  wou ld  demons t r a t e  i n  

t h i s  chap t e r  t ha t  f i nanc i a l  r egu l a to ry  t heo r i e s ,  ob j ec t i ve s  and  

mode l s  cou ld  be  u sed  i n  p r i nc ip l e  t o  de s ign  an  e f f ec t i ve  f i n anc i a l  

r egu l a to ry  f r amework  f o r  N ige r i a .  

 Th i s  chap t e r  i s  d iv ided  i n to  f i ve  s ec t i ons .  Th i s  i n t roduc t i on  

i s  t he  f i r s t .  The  s econd  s ec t i on  eva lua t e s  t he  t heo r i e s  o f  f i nanc i a l  

r egu l a t i on ;  t he  r emed ia l  f ounda t i ons  o f  t he  l aw  o f  ob l i ga t i ons ;  

and  e spouse s  a  pub l i c  i n t e r e s t  a ccoun t  f o r  t h i s  t he s i s .  The  t h i rd  

s e c t i o n  h i g h l i g h t s  t h e  f o u r  f i n a n c i a l  r e g u l a t o r y  o b j e c t i v e s  a n d  

eva lua t e s  ex t an t  r egu l a to ry  mode l s .  The  f ou r th  j u s t i f i e s  t he  

app rop r i a t enes s  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a to ry  f r amework  fo r  N ige r i a .  The  f i f t h  s ec t i on  conc ludes  t he  

chap t e r .   
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3 .2   P U B L I C  I N T E R E S T  A N D  C O R R E C T I V E  J U S T I C E  I N  F I N A N C I A L  

R E G U L A T I O N   

I n  t he  t h r ee  sub - s e c t i o n s  t h a t  f o l l o w  b e l o w  w e  w o u l d  r e v i e w  a n d  

c r i t i que  t he  ‘pub l i c  i n t e r e s t ’  and  ‘p r i va t e  i n t e r e s t ’  t heo r i e s  o f  

r egu l a t i on ;  s i t ua t e  t he  t he s i s  w i th in  t he  pub l i c  i n t e r e s t  t heo r i e s ;  

cha r ac t e r i s e  t he  pub l i c  i n t e r e s t  t heo r i e s  a s  c r ea t i ng  a  p r ima ry  

pub l i c  r egu l a to ry  o b l i ga t i on  and  t ha t  a  b r each  o f  t h i s  ob l i ga t i on  

( i . e .  t h rough  f i nanc i a l  supe rv i so ry  f a i l u r e )  i nduces  a  s econda ry  

r emed ia l  ob l i ga t i on  t o  a t one  f o r  t he  b r each  on  t he  ba s i s  o f  

co r r ec t i ve  j u s t i c e .   

3 .2 .1   Pub l i c  In tere s t  Theor i e s  

P u b l i c  i n t e r e s t  t h e o r i e s  e x p l a i n  r e g u l a t i o n  i n  t e r m s  o f  a  g e n e r a l  

s o c i e t a l  n e c e s s i t y  f o r  t h e  S t a t e ’ s  r e g u l a t o r y  i n t e r v e n t i o n  t o  

r e c t i f y  pe r ce ived  impe r f ec t i ons  o f  t he  marke t  sy s t em so  a s  t o  

a ch i eve  t he  co l l e c t i ve  pub l i c  i n t e r e s t .  The  S t a t e ’ s  r egu l a to ry  

i n t e rven t i on ,  on  t h i s  v i ew ,  p romo te s  behav iou r s  t ha t  i n  t he  

absence  o f  such  i n t e rven t i on  a r e  be l i eved  no t  t o  occu r . 1 

Imp l i c i t l y ,  r egu l a t i o n  i s  m a i n l y  i n t e n d e d  t o  d e f e n d  t h e  i n t e r e s t s  

o f  t he  gene ra l  pub l i c  and  t he r eby  a t t a i n  t he  common  good ;  t ha t  i s  

t he  soc i e ty ’ s  soc io - economic  we l l - be ing  a s  a  who le . 2  

 A p p l i e d  t o  f i n a n c i a l  r e g u l a t i o n ,  p u b l i c  i n t e r e s t  t h e o r i s t s  

pe r ce ive  marke t s  a s  ex t r eme ly  f r ag i l e  and  p rone  t o  ope ra t e  ve ry  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  A. Ogus, Regulation: Legal Form and Economic Theory (Oxford: Hart Publishing, 2004) 1 – 2; 

R. Posner, ‘Theories of Economic Regulation’ [1974] The Bell Journal of Economics and 
Management Sciences, 335.  

2  C. Uche, ‘The Theory of Regulation: A Review Article,’ (2000) Journal of Financial 
Regulation and Compliance, 68. 
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i ne f f i c i en t l y  o r  i nequ i t ab ly  i f  l e f t  a l one . 3  F i n a n c i a l  m a r k e t s  

r egu l a t i on  t hus  t ake s  t he  f o rm  o f  an  i nd i spensab l e  app l i c a t i on  o f  

communa l  power  t h rough  gove rnmen t ,  w i th  t he  pu rpose  o f  

ove rcoming  pos s ib l e  f a i l u r e s  o f  t he  a s sumpt ions  wh ich  suppo r t  

t he  marke t  sy s t em, 4  s u c h  a s  t h e  E f f i c i e n t  M a r k e t  H y p o t h e s i s  

(EMH)  t ha t  we  sha l l  d i s cus s  l a t e r  unde r  p r i va t e  i n t e r e s t  t heo r i e s .  

A l t h o u g h  t h e  p u b l i c  i n t e r e s t  t h e o r i s t s  c o n c e i v e  r e g u l a t i o n  a s  

i n s t rumen ta l  f o r  t he  co r r ec t i on  o f  ma rke t  f a i l u r e s  and  a s  a  means  

t o  advance  t he  gene ra l  we l f a r e  and  soc i e ty ’ s  common  economic  

i n t e r e s t s ,  t hey  do  no t  de f i ne  t he  common  good  i n  a  r e s t r i c t ed  

s e n s e  o f  e n s u r i n g  a  s a f e  a n d  s o u n d  f i n a n c i a l  m a r k e t .  R a t h e r ,  t h e y  

t ake  a  b roade r  app roach  acco rd ing  t o  wh ich  t he  S t a t e ’ s  r egu l a to ry  

i n t e rven t i on  i s  d i r ec t ed  t owards  soc i a l l y  e f f i c i en t  u se  and  

a l l oca t i on  o f  s ca r ce  pub l i c  r e sou rce s  a s  we l l  a s  t o  p ro t ec t  

vu lne r ab l e  member s  o f  t he  soc i e ty ,  who  i n  t he  absence  o f  

r egu l a t i on  wou ld  be  sub j ec t  t o  soc i a l  i n ju s t i c e . 5 The  e f f i c i ency ,  

ega l i t a r i an  and  human i t a r i an  pe r suas ions  o f  t he  pub l i c  i n t e r e s t  

t heo r i s t s  no tw i th s t and ing ,  t he i r  t heo re t i c a l  a s sumpt ions  a rguab ly  

p rovoke  a t  l e a s t  t h r e e  ques t i ons .  

 F i r s t ,  i t  i s  d e b a t a b l e  w h e t h e r  w e  c a n  e a s i l y  s e p a r a t e  p u b l i c  

i n t e r e s t  t heo r i e s  o f  r egu l a t i on  f rom r e g u l a t o r y  p a t e r n a l i s m⎯ t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3  Posner (n 1) 336. For a more recent and extensive discussion of this point see generally: C. 

Calomiris and S. Haber, Fragile By Design: The Political Origins of Banking Crises and Scarce 
Credit (Princeton: Princeton University Press, 2014).  

4  R. Baldwin and M. Cave, Understanding Regulation: Theory, Strategy and Practice (Oxford:    
OUP, 1999) 19.  

5  A. Ogus, ‘Whither the Economic Theory of Regulation? What Economic Theory of 
Regulation?’ Chapter 2 in J. Jordana and D. Levi-Faur, Handbook on The Politics of Regulation 
(Cheltenham: Edward Elgar Publishing Ltd, 2004) 35.   
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i dea  t ha t  t he  S t a t e  a s  t he  con t empora ry  parens  pa t r i ae  s h o u l d  

a lways  be  r eady  t o  p ro t ec t  t he  weak  and  i n t e rvene  on  beha l f  o f  

t he  f eeb l e  t h rough  r egu l a to ry  i n t e rven t i on . 6 The  a s sumpt ion  t ha t  

t he  Sa t e ’ s  r egu l a to ry  i n t e rven t i on  i s  e s s en t i a l  and  wou ld  a lways  

be  j u s t i f i ed  t o  p ro t ec t  t he  weak ,  f e eb l e  and  vu lne r ab l e  i s  no t  

nece s sa r i l y  t r ue  i n  a l l  c a se s  and  i n  some  ca se s  cou ld  even  become  

an  un rea sonab l e  pa t e rna l i sm .  Th i s  wou ld  b e  t he  ca se ,  f o r  

i n s t ance ,  whe re  t he  vu lne r ab i l i t y  o f  t he  pe r son  t o  be  p ro t ec t ed  i s  

s e l f - i nduced ;  such  a s  whe re  an  i nves to r  i n  d i sda in  o f  obv ious  r i sk  

and  w i thou t  ava i l i ng  he r s e l f  o f  p ro f e s s iona l  adv i ce  i nves t s  i n  a  

h igh - r i sk  i nves tmen t  s cheme  wi th  t he  hope  o f  r e ap ing  h igh  sho r t -

t e rm  r e tu rn s  bu t  ended  up  l o s ing  he r  i nves tmen t .  Equa l l y ,  t he  

S t a t e ’ s  r e g u l a t o r y  i n t e r v e n t i o n  m a y  a l s o  e n g a g e  u n r e a s o n a b l e  

pa t e rna l i s m  in  s i t ua t i ons  whe re  t hose  t o  be  p ro t ec t ed⎯ s u c h  a s  

i n s t i t u t i ona l  i nves to r s⎯ough t  t o  be  f i nanc i a l l y  knowledgeab l e  

enough  t o  l ook  a f t e r  t he i r  i n t e r e s t s .  Unrea sonab l e  pa t e rna l i sm  i s  

a l so  engaged  by  t he  a s sumpt ion  t ha t  t he  S t a t e ’ s  r egu l a to ry  

i n t e rven t i on  i s  nece s sa ry  i n  c a se s  whe re  t hose  t o  be  p ro t ec t ed  a r e  

w e l l  a b l e  t o  r e g u l a t e  t h e m s e l v e s  s u c h  a s  w e  h a v e  in  t he  ca se  o f  

s e l f - r egu l a to ry  o rgan i s a t i ons  i n  mos t  f i nanc i a l  ma rke t s  who  t hus  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6  Parens patriae is the Latin for ‘parent of the country.’ As a legal doctrine, it has its roots in 

English common law. In feudal times various obligations and powers, collectively referred to as 
the ‘royal prerogative,’ were reserved for the king. The king exercised these functions in his role 
as father of the country. In modern times, the doctrine supports the inherent power and authority 
of the State to protect persons who are legally unable to act on their own behalf. For more on 
this doctrine see the online resource available at: < http://legal-
dictionary.thefreedictionary.com/Parens+Patriae> accessed on 2 December 2014.  
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f a r  have  s a t i s f ac to r i l y  r un  s t ock  marke t s  and  commod i t i e s  

exchanges .   

 We  can  i ndeed  ques t i on  whe the r  t he  S t a t e ’ s  r egu l a to ry  

i n t e rven t i on  a s  a rgued  by  t he  pub l i c  i n t e r e s t s  t heo r i s t s  i s  

nece s sa ry  i n  a l l  c a se s  and  i n  a l l  a spec t s  o f  t he  f i nanc i a l  ma rke t s .  

A s s u m i n g  arguendo  t h a t  t he r e  migh t  be  s i t ua t i ons  t ha t  r equ i r e  t he  

S t a t e ’ s  r e g u l a t o r y  i n t e r v e n t i o n  i n  t h e  f i n a n c i a l  s y s t e m ,  w e  c a n  

s t i l l  q u e s t i o n  h o w  a n d  t o  w h a t  e x t e n t  i s  t h e  i n t e rven t i on  

j u s t i f i ab l e .   I t  i s  s u b mi t t ed  co n s i s t en t l y  w i th  t h e  o v e r a l l  ap p r o ach  

adop t ed  i n  t h i s  r e s ea r ch  t ha t  t he  S t a t e ’ s  r egu l a to ry  i n t e rven t i on  

i n  t h i s  r e spec t  ough t  be  j u s t i f i ab l e  on  f i ve  key  g rounds :  t o  

e s t ab l i sh  t he  pa r ame te r s  o f  f i nanc i a l  r egu l a t i on ;  s e t  up  and  

ma in t a in  t he  ru l e s  and  i n s t i t u t i ons  e s sen t i a l  f o r  t he  

imp lemen ta t i on  o f  r egu l a to ry  ob j ec t i ve s ;  t o  ‘ r e - ba l ance ’  t he  

f ounda t i ona l  a s ymmet r i e s  o f  pow er ,  means  and  i n f o rma t ion  

be tween  f i nanc i a l  i n t e rmed ia r i e s  and  t he i r  cu s tomer s ;  t o  en su re  

t ha t  f i nanc i a l  r egu l a t i on  i s  pe r f o rmed  accoun t ab ly ,  e f f i c i en t l y  

and  e f f ec t i ve ly ;  and  t o  ensu re  t ha t  r emed ia l  consequences  a t t a ch  

t o  l o s se s  t ha t  member s  o f  t he  soc i e ty  may  su f f e r  f r om the  

a f o r emen t ioned  a symmet r i e s  i n  t he  f i nanc i a l  s e rv i ce s  i ndus t ry  

and  f rom neg l i gen t  pe r f o rmance  o f  f i nanc i a l  r egu l a t i on . 7  

 C lo se ly  connec t ed  t o  t he  f o r ego ing  i s  t he  s econd  ques t i on  

acco rd ing  t o  wh ich ,  t he  pub l i c  i n t e r e s t  t heo r i s t s  do  no t  p rov ide  u s  

w i t h  a  c o m p l e m e n t a r y  m e c h a n i s m  a l b e i t  i n  t h e o r y  t h r o u g h  w h i c h  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7  We would debate the pros and cons of the four area of intervention extensively in chapter 5.   
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t he  monopo ly  o f  r egu l a to ry  power  r e se rved  f o r  t he  S t a t e  c an  be  

made  sub j ec t  t o  pub l i c  i n t e r roga t i on  and  s c ru t i ny  t o  ensu re  t ha t  

t he  power  i s  exe r c i s ed  accoun t ab ly ,  e f f i c i en t l y  and  e f f ec t i ve ly .  I t  

c an  o f  cou r se  be  coun t e r ed  t ha t  t he  ex i s t ence  o f  pub l i c  l aw  

j u d i c i a l  r ev i ew  p r o ces s e s  a nd  pub l i c  s e rv i ce  admin i s t r a t i ve  

d i s c ip l i na ry  p rocedu re s  shou ld  s e rve  t h i s  pu rpose .  Bu t  t h i s  

a rgumen t  i s  deba t ab l e  because  i n  a  cons ide r ab l e  number  o f  

j u r i s d i c t i o n s ,  f i n an c i a l  r eg u l a to r s  a r e  c lo th ed  w i th  s t a tu to r y  

immun i ty  wh ich  i s  u sua l l y  i n  t e rms  o f  p ro t ec t i on  f rom l i ab i l i t y  t o  

pay  damages  o r  o the r  pecun i a ry  compensa t i on  i n  c a se s  whe re  t hey  

have  ac t ed  w i th  ‘g ro s s  neg l i gence ’  o r  i n  bad  f a i t h . 8 S i m i l a r l y ,  a  

pub l i c  s e rv i ce  r ep r imand  o f  neg l i gen t  r egu l a to ry  o f f i c i a l s  may  

no t  nece s sa r i l y  f o l l ow  a  ca se  o f  supe rv i so ry  f a i l u r e  i f  t he  

d i s c ip l i na ry  p rocedu re s  a r e  weak  o r  poo r ly  admin i s t e r ed .  Even  i f  

t he  r ep r imand  does  f o l l ow ,  i t  doe s  no t  nece s sa r i l y  t r an s l a t e  t o  

ma t e r i a l  r e compense  f o r  t he  l o s se s  t ha t  may  have  been  su f f e r ed  

by  t h i rd  pa r t y  u se r s  o f  f i nanc i a l  s e rv i ce s  i n  t ha t  con t ex t .  G iven  

t he se  conce rns ,  we  a rgue  t ha t  t he r e  i s  an  accoun t ab i l i t y  gap  i n  

t he  pub l i c  i n t e r e s t  r egu l a to ry  accoun t  t ha t  shou ld  be  f i l l ed .   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
8   See for instance Section 114 of the Banking and Financial Institutions Act of 1989 of Malaysia; 

section 87 of the Central Bank of Malaysia Act of 2009; section 55 of the Capital Markets and 
Services Act of 2007; Section 53 of the Banks and Other Financial Institutions Act of 1991 as 
amended; section 52 of the Central Bank of Nigeria Act of 2007; section 302 of the Investment 
and Securities Act No 29 of 2007; Schedule 1, section 19 of the Financial Services and Markets 
Act (FSMA) 2000 (as amended by the Financial Services Act of 2012) and section 244 of the 
Banking Act of 2009 of United Kingdom; Article 79(8) of the Law on Credit Institutions of 
2006, Bulgaria; Part XII, Article 32(1), Cyprus Banking Law No 66(1) of 1997. We shall discuss 
similar legal provisions in other countries in chapter 5.    
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 The  t h i rd  ques t i on  r e l a t e s  t o  t he  imp l i c i t  a s sumpt ion  o f  t he  

pub l i c  i n t e r e s t  t heo r i s t s  t ha t  gove rnmen t  r egu l a t i on  i s  e f f ec t i ve  

and  t ha t  i t  c an  be  imp lemen ted  w i thou t  co s t .  Gove rnmen t  

r egu l a t i on  can  some t imes  p rove  t o  be  unsucces s f u l  i n  r e ach ing  i t s  

ob j ec t i ve s  and  even  cos t l y .  I t  c an  be  unsucces s f u l  f o r  i n s t ance  

and  a s  we  demons t r a t ed  i n  Chap t e r  2 ,  whe re  t he  admin i s t r a t i ve  

r egu l a to ry  agenc i e s  a r e  r eques t ed  t o  f u l f i l l  ove r l app ing  and  (o r )  

‘ unde r l app ing ’  f unc t i ons  i n  a  manne r  t ha t  d i s t o r t s  e f f i c i en t  

f i nanc i a l  r egu l a t i on  and  t he  e f f i c i en t  f unc t i on ing  o f  t he  f i nanc i a l  

ma rke t s . 9  G o v e r n m e n t  r e g u l a t i o n  c a n  a l s o  b e  c os t l y  i f ,  f o r  

i n s t ance  e f f ec t i ve  and  e f f i c i en t  r egu l a t i on  i s  con f l a t ed  w i th  an  

i nc r ea se  i n  t he  quan t i t y  o f  r egu la t i on  (more  ru l e s  and  compl i ance  

s t a n d a r d s )  a n d  n o t  a s  a n  i n c r e a s e  i n  t h e  qua l i t y  o f  r egu la t i on  

( f ocus  on  be t t e r  r egu l a t i on ) .  I nc r ea se  i n  t he  quan t i t y  o f  

r egu l a t i on  t h rough  t he  i n t roduc t i on  o f  more  and  more  ru l e s ,  

comp l i ance  measu re s  and  r egu l a to ry  i n spec t i ons  w i thou t  a  

co r r e spond ing  cons ide r a t i on  o f  t he  e f f ec t  t he se  migh t  have  on  t he  

cos t  o f  compl i ance  f o r  f i nanc i a l  i n t e rmed ia r i e s  c an  l e ad  t o  

bu rd ensome  compl i ance  cos t s . 10 

 The  f o r ego ing  ques t i ons  do  no t  nece s sa r i l y  sugges t  t he  

i r r e l evance  o f  t he  pub l i c  i n t e r e s t s  t heo r i e s  f o r  t h i s  t he s i s .  Ra the r ,  

t hey  po in t  t o  t he  need  t o  r ework  t he i r  ba s i c  a s sumpt ions  t o  

add re s s  t he  conce rns  abou t  un rea sonab l e  r egu l a to ry  pa t e rna l i sm ,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
9  Posner (n 1) 339. 
10 I. Ehrlich and R. Posner, ‘An Economic Analysis of Legal Rules-Making (1974) Journal of 

Legal Studies, 260.  
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r egu l a to ry  accoun t ab i l i t y ,  r egu l a to ry  ov e r l ap  and  ‘unde r l ap ’  and  

t he  cos t  imp l i ca t i ons  o f  an  emphas i s  on  t he  quan t i t y  o f  

r egu l a t i on .  La t e r  i n  t h i s  chap t e r ,  we  wou ld  add re s s  t he  r egu l a to ry  

accoun t ab i l i t y  gap  p r e l im ina r i l y  w i th  t he  app l i c a t i on  o f  

co r r ec t i ve  j u s t i c e  t heo ry  o f  t he  p r i va t e  l aw  o f  ob l i ga t i ons  and  

more  ex t ens ive ly  i n  chap t e r  5  when  we  deba t e  t he  pro  e t  con t ra  

o f  impos ing  l i ab i l i t y  f o r  neg l i gen t  f i nanc i a l  supe rv i s i on .  The  

conce rns  abou t  r egu l a to ry  pa t e rna l i sm ,  r egu l a to ry  ove r l ap  and  

‘unde r l ap , ’  and  cos t  wou ld  be  add re s sed  t h rough  t he  no rma t ive  

p r i nc ip l e s  and  i n s t i t u t i ona l  a r ch i t e c tu r e  compr i s ed  i n  ou r  

advocacy  f o r  t he  imp lemen ta t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  

peaks  f i nanc i a l  r egu l a t i on  i n  chap t e r s  6  and  7 .   

 The  t he s i s  a l i gns  w i t h  t h e  p u b l i c  i n t e r e s t s  t h e o r i s t s  o n  f i ve  

g rounds .  The  pub l i c  i n t e r e s t  a ccoun t  gene ra l l y  speaks  t o  wha t  

gove rnmen t s  and  admin i s t r a t i ve  r egu l a t o ry  agenc i e s  shou ld  do ;  

and  s a t i s f ac to r i l y  exp l a in s  wha t  t hey  ac tua l l y  do  i n  t he  w ide r  

con t ex t  o f  pub l i c  admin i s t r a t i on .  The  pub l i c  i n t e r e s t  t heo r i s t s ’  

a s sumpt ions  pe r suas ive ly  j u s t i f y  con t empora ry  man i f e s t a t i ons  o f  

f i nanc i a l  r egu l a t i on  ac ro s s  j u r i s d i c t i ons .  The  r a t i ona l e  beh ind  

r egu l a t i on  a s  p ropounded  by  t he  pub l i c  i n t e r e s t  t heo r i s t s  p rov ide s  

a  conv inc ing  t heo re t i c a l  ba s i s  f o r  t he  comprehens ion  o f  t he  

ob j ec t i ve s  wh ich  f i nanc i a l  r egu l a t i ons  a im  to  accompl i sh  i n  

p r ac t i c e .  The  pub l i c  i n t e r e s t  a ccoun t  supp l i e s  a  po l emica l  ba s i s  

t o  i n t e r roga t e  t he  r e l evance  o f  t he  p r i va t e  i n t e r e s t  t heo r i e s  o f  

r egu l a t i on  f o r  t h i s  r e s ea r ch .  
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3 .2 .2   Pr iva te  In tere s t  Theor i e s  o f  F inanc ia l  Regu la t ion  

Cen t r a l l y ,  p r i va t e  i n t e r e s t  t heo r i s t s  a s sume  t ha t  a s  a  consequence  

o f  t he  h igh - s t a k e s  a n d  t h e  i n t e r e s t s  i n  t h e  o u t c o m e  o f  p o l i c y  o r  

r egu l a to ry  dec i s i ons ,  i n t e r e s t  g roups  a f f ec t ed  by  r egu l a t i on  w i l l  

f ocus  t he i r  r e s ou rce s  and  ene rg i e s  t o  p romote  t he  po l i cy  

ou t comes  t hey  p r e f e r .  The  r e su l t  o f  i n t e r e s t  g roup  i n f l uence  i s  

t ha t  t he  pos i t i ve  a ims  o f  r egu l a t i on  a r e  weakened  and  r egu l a to ry  

e f f ec t i venes s  and  e f f i c i ency  a r e  compromised  w i th  t he  advan t ages  

o f  r egu l a to ry  r e f o rm  end ing  up  be ing  unequa l l y  d i s t r i bu t ed  and  

bene f i t t i ng  t hose  i nvo lved  i n  l obby ing  t he  l eg i s l a t o r s  a t  t he  

expense  o f  t he  soc i e ty  a t  l a rge . 11 

 A p p l i e d  t o  f i n a n c i a l  r e g u l a t i o n ,  p r i v a t e  i n t e r e s t  t h e o r i s t s  

ho ld  t ha t  t he  f i nanc i a l  s e rv i ce s  i ndus t ry  con t ro l s  gove rnmen ta l  

i n s t i t u t i ons  i nc lud ing  pa r t i cu l a r l y  t he  admin i s t r a t i ve  r egu l a to ry  

agenc i e s  t ha t  a r e  r e spons ib l e  f o r  supe rv i s i ng  t he  economy . 12 

Th rough  such  con t ro l ,  t he  i ndus t ry  i n f l uences  t he  f i nanc i a l  

r egu l a to ry  and  supe rv i so ry  p roce s se s  i n  a  manne r  t ha t  i s  

exc lu s ive ly  t o  i t s  own  bene f i t .  The  i n f l uence  t hus  exe rc i s ed  by  

t he  f i nanc i a l  s e rv i ce s  i ndus t ry  speaks  t o  r e g u l a t o r y  c a p t u r e .  O n  

t he  p r i va t e  i n t e r e s t s  a ccoun t  t h i s  occu r s  when  r egu l a t i on  t ha t  a r e  

i n i t i a l l y  mean t  t o  s e rve  t he  pub l i c  good  even tua l l y  s e rve  t ha t  o f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
11  Posner (n 1) 335; Baldwin and Cave (n 4) 21; A. Estache and D. Martimort, ‘Politics, 

Transaction Costs, and Design of Regulatory Institutions,’ (1999) World Bank Policy Research 
Paper 2073, 9 – 10, 16 – 18.  

12  Posner (n 1) 341. 
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power f u l  and  i n f l uen t i a l  p r i va t e  i n t e r e s t s  who  a r e  ab l e  t o  

i n f l uence  po l i cy - make r s  and  r egu l a to ry  o f f i c i a l s . 13  

 F u r t h e r ,  a  c h e q u e r e d  a n d  r e f i n e d  a d a p t i o n  o f  t h e  p r i v a t e  

i n t e r e s t  t heo r i e s  i n  f i nance  and  f i nanc i a l  r egu l a t i on  i s  t he  

E f f i c i en t  Marke t  Hypo thes i s  (EMH)  acco rd ing  t o  wh ich  f i nanc i a l  

ma rke t s  a r e  ‘ i n f o rma t iona l l y  e f f i c i en t ’  and  w ork  no t  nece s sa r i l y   

because  o f  l aw ,  t he  S t a t e ’ s  r egu l a to ry  i n t e rven t i on  o r  t he  t h r ea t  

o f  l i ab i l i t y ,  bu t  because  marke t  i n f o rma t ion  i s  p rov ided ,  

co l l e c t ed ,  ve r i f i ed  and  d i s s emina t ed  by  p r i va t e  r epu t a t i ona l  

i n t e rmed ia r i e s  ( i nve s t m e n t  b a n k s ,  a u d i t o r s ,  s e c u r i t i e s  a n a l y s t s  

and  c r ed i t  r a t i ng  agenc i e s )  who  imp l i ed ly  p l edge  t he i r  

r epu t a t i ona l  c ap i t a l  beh ind  t he i r  op in ions  and  j udgmen t s . 14 H e n c e ,  

t he se  i n t e rmed ia r i e s  wou ld  have  l i t t l e  i ncen t i ve  t o  m i s r ep re sen t  

o r  d i s t o r t . 15  Regu l a to ry  i n t e rven t i on  on  t h i s  a ccoun t  i s  t hus  

j u s t i f i ed  w h en  t h e  mar k e t  i s  ‘ i n f o r ma t io n a l l y  i n e f f i c i en t ’  w h e r e  

i n t e rmed ia r i e s  m i s r ep re sen t  o r  d i s t o r t  ma rke t  i n f o rma t ion .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13 J. Hertog, ‘General Theories of Regulation,’ (1999) 225 available online at: 

<http://www.scribd.com/doc/239491/General-Theories-of-Regulation> accessed on 26 February 
2013. 

14  EMH’s history is remarkably chequered and refined because it has been the subject of scholarly 
discussion since 1863 and its contemporary signification appears to play down the undertone of 
financial markets regulatory manipulation that is apparent from a cursory appraisal of the 
private interest account. For an extensive background on EMH with its roots in the work of 
Jules Regnault, a French stock broker, published in 1863, see the online resource available at: 
<http://en.wikipedia.org/wiki/Efficient-market_hypothesis#cite_note-desai-4> accessed on 16 
November 2014.  

15  For more on this point and the related Efficient Capital Market Hypothesis (ECHM) see 
generally: E. Fama, ‘The Behaviour of Stock Market Prices,’ (1965) 38 Journal of Business, 35 
– 105; --, ‘Efficient Capital Markets: A Review of Theory and Empirical Work,’ (1970) 25(2) 
Journal of Finance, 383 – 417; R. Gilson and R. Kraakman, ‘The Mechanisms of Market 
Efficiency,’ (1984) 70 Va. L. Rev., 549, 619 – 21; G. Cooper, The Origin of Financial Crises: 
Central Banks, Credit Bubbles and the Efficient Market Fallacy (Petersfield: Harriman House 
Ltd, 2008) 25 – 7.   
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 The  p r i va t e  i n t e r e s t  a ccoun t  does  no t  supp ly  a  conv inc ing  

t heo re t i c a l  f ounda t i on  f o r  t h i s  t he s i s  on  t h r ee  g rounds .  F i r s t ,  t h i s  

a ccoun t  i s  no t  su f f i c i en t l y  d i s t i ngu i shab l e  f r om the  pub l i c  

i n t e r e s t  a ccoun t  g iven  t ha t  bo th  accoun t s  ba se  t hemse lve s  on  t he  

a s sumpt ion  t ha t  t he  pub l i c  i n t e r e s t  i s  t he  ba s i s  f o r  t he  i n i t i a t i on  

o f  r egu l a t i on .  Second ,  i t  i s  t o t a l l y  unconv inc ing  t o  s ay  t ha t  t he  

f i nanc i a l  s e rv i ce s  i ndus t ry  u s e s  i t s  i n f l uence  ove r  r egu l a to r s  

s e l f i s h l y  a l w a y s  a n d  w i t h o u t  a  c o n s i d e r a t i o n  o f  w h a t  i s  g o o d  f o r  a  

coun t ry ’ s  e conomic  and  t he  s t ab i l i t y  o f  i t s  f i nanc i a l  sy s t em.  Th i s  

i s  because  t he  i ndus t ry  c an  and  ha s  o f t en  p rov ided  he lp f u l  i npu t s  

i n to  new  r egu l a t i on  such  a s  was  t he  ca se  i n  t he  UK in  t he  

consu l t a t i ons  l e ad ing  t o  t he  enac tmen t  o f  t he  Financ ia l  Se rv i ce s  

Ac t  2013 .   Th i rd ,  i nves to r s  and  r e sea r che r s  have  d i spu t ed  bo th  

emp i r i c a l l y  and  t heo re t i c a l l y  t he  va l i d i t y  o f  EMH o r  ECMH.  

Theo re t i c a l l y ,  behav iou ra l  e conomis t s  a t t r i bu t e  t he  impe r f ec t i ons  

i n  f i nanc i a l  ma rke t s  t o  a  combina t i on  o f  cogn i t i ve  b i a se s  such  a s  

ove rcon f idence ,  ove r r eac t i on ,  r ep r e sen t a t i ve  b i a s ,  i n f o rma t ion  

b i a s  and  va r i ous  o the r  p r ed i c t ab l e  human  e r ro r s  i n  r e a son ing  and  

i n f o rma t ion  p roces s ing .  P sycho log i s t s  have  s t ud i ed  and  con f i rmed  

t he  ex i s t ence  o f  t he se  e r ro r s . 16  I n  t he  US  f o r  i n s t ance ,  t he se  

e r ro r s  i n  r e a son ing  l e ad  mos t  i nves to r s  t o  avo id  va lue  s t ocks  and  

buy  g rowth  s t ocks  a t  expens iv e  p r i c e s ,  wh ich  a l l ow  those  who  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16  See for instance the recent leading work in this area by D. Kahneman, Thinking, Fast and Slow 

(London: Penguin Books, 2012) 109 – 198 (Part II. Heuristics and Biases); 199 – 268 (Part III. 
Overconfidence); 269 – 376 (choices).  



	
   127	
  

r e a son  co r r ec t l y  t o  p ro f i t  f r om ba rga in s  i n  neg l ec t ed  va lue  s t ocks  

and  t he  ove r r eac t ed  s e l l i ng  o f  g rowth  s t ocks .   

S i m i l a r l y  w h i l e  e m p i r i c a l  e v i d e n c e  h a s  b e e n  m i x e d ,  i t  h a s  

no t  gene ra l l y  suppo r t ed  EMH. 17 F o r  i n s t a n c e ,  w h i l e  a  s t r o n g  f o r m  

o f  t he  EMH c l a ims  t ha t  ma rke t  p r i c e s  i n s t an t l y  change  t o  r e f l e c t  

new  pub l i c  i n f o rma t ion  and  even  h idden  ‘ i n s ide r ’  i n f o rma t ion ;  a  

s t u d y  o f  l o w  p r i c e - ea rn ings  r a t i o  s t ocks  i n  Un i t ed  S t a t e s  f ound  

t ha t  t he se  s t ocks  have  g r ea t e r  r e t u rn s  wh ich  a r e  no t  co r r e l a t ed  

w i t h  e i t h e r  p u b l i c l y  a v a i l a b l e  o r  i n s i d e r  i n f o r m a t i o n  o n  t h e i r  

p r i c e s . 18 I t  i s  deba t ab l e  a l so  i f  EMH conv inc ing ly  exp l a in s  t he  

w o r k i n g s  o f  e m e r g i n g  f i n a n c i a l  m a r k e t s  w h i c h  h a v e  b e e n  

emp i r i c a l l y  shown  to  be  i ne f f i c i en t  i n  t ha t  t hey  exh ib i t  

cons i de r ab l e  s e r i a l  co r r e l a t i on  (p r i c e - t r ends ) , 19 non - r andom wa lk  

and  ev idence  o f  man ipu l a t i on . 20 Th i s  a rgumen t  f i nds  suppo r t  i n  

t he  ev idence  o f  ma rke t  man ipu l a t i on  on  t he  NSE  in  2006  –  2008  

t ha t  we  p r e sen t ed  i n  chap t e r  2 .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
17  For empirical studies that question EMH see F. Nicholson, ‘Price-Earning Ratios in Relation to 

Investment Results,’ (1968) Financial Analysts Journal, 105 – 109; S. Basu, ‘Investment 
Performance of Common Stocks in Relation to Their Price-Earnings Ratios: A Test of the 
Efficient Market Hypothesis,’ (1977) 32 Journal of Finance, 663 – 682; B. Rosenberg, K. Reid, 
R. Lanstein, ‘Persuasive Evidence of Market Inefficiency,’ (1985) 13 Journal of Portfolio 
Management, 9 – 17; C. Chan, E. Gup, and M. Pan, ‘International Stock Market Efficiency and 
Integration: A Study of Eighteen Nations,’ (2003) 24 (6) Journal of Business Finance & 
Accounting, 803 – 813.  

18  N. Dreman and A. Berry, ‘Overreaction, Underreaction, and the Low-P/E Effect,’ (1995) 51(4), 
Financial Analysts Journal, 21 – 30.    

19         In finance, serial correlation is used by technical analysts to determine how well the past price 
of a security predicts the future price, because technical analysis is based entirely on a stock's 
price movement and the associated volume, rather than the company's fundamentals. See the 
online information resource available at: <http://www.investopedia.com/terms/s/serial-
correlation.asp#ixzz3gSNJZbwG> accessed on 18 July 2015. 
 

20  B. Malkiel, ‘Investment Opportunities in China’ (2007) referenced in the EMH online resource 
in (n 16). 
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A l t h o u g h  t h e  p r i v a t e  i n t e r e s t  t h e o r i e s  o f  f i nanc i a l  

r egu l a t i on  do  no t  p rov ide  a  conv inc ing  f ounda t i on  f o r  t h i s  t he s i s  

i n  t e rms  o f  t he  t h r ee  g rounds  a rgued  above ,  p r i va t e  i n t e r e s t s  c an  

s t i l l  p l a y  s a l u t a r y  r o l e s  i n  t h e  f i n a n c i a l  r e g u l a t o r y  p r o c e s s .  T h e s e  

ro l e s  shou ld  be  ob j ec t i ve ly  r ecogn i s ed .  Fo r  i n s t ance ,  f i nanc i a l  

s e r v i c e s  i n d u s t r y  l o b b y  g r o u p s  c a n  s h a r e  t h e i r  e x p e r t i s e  w i t h  

l eg i s l a t o r s  and  po l i cy - make r s  wh ich  a l l  e l s e  be ing  t he  s ame  

s h o u l d  a l l o w  f o r  m o r e  i n f o r m e d  l a w s  a n d  p o l i c i e s  t o  m e  m a d e .  

I ndeed ,  i t  r e f l e c t s  be s t  p r ac t i c e  and  a  p roce s s  d r i ven  f i nanc i a l  

r egu l a t i on  t o  f o rma l ly  consu l t  t he  i ndus t ry  abou t  d r a f t  r egu l a to ry  

measu re s  i n  o rde r  t o  g ive  t hose  who  f a l l  w i th in  t he  s cope  o f  t he  

p l anned  l eg i s l a t i on  t he  oppo r tun i t y  t o  exp re s s  t he i r  v i ews  on  t he  

p roposa l .  Wha t  i s  ob j ec t i onab l e  i s  when  f i nanc i a l  s e rv i ce s  

i ndus t ry  l obby i s t s  have  ex t ens ive  p r i v i l eged  acce s s  t o  po l i cy -

make r s  and  exe rc i s e  unwho le some  in f l uence  on  t he  l eg i s l a t i ve  

p roce s s  and  i n  r e l a t i on  t o  ma t t e r s  t ha t  a f f ec t  t he i r  co l l e c t i ve  

i n t e r e s t s . 21  

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
21  This phenomenon is arguably pervasive in western developed markets as evidenced by the 

following mass media revelations: SpinWatch, ‘Doing God’s Work: How Goldman Sachs Rigs 
the Game’ March 2011 available online at: <http://www.spinwatch.org/-articles-by-category-
mainmenu-8/48-lobbying/5426-the-power-offinancial-lobbyists-must-be-curtailed > accessed 9 
September 2012; A. Rowell, ‘The Power of Financial Lobbyists Must be Curtailed’ SpinWatch 
20 March 2011, available online at: <http://www.spinwatch.org/-articles-by-category-
mainmenu-8/48-lobbying/5426-the-power-offinancial-lobbyists-must-be-curtailed > accessed 9 
September 2012. In March 2011 a report by an undercover team from the UK's Sunday Times 
newspaper alleged that the MEPs had accepted offers of cash in exchange for influencing laws. 
As reported in the Sunday Times, four members of the European Parliament accepted a bribe 
from journalists, pretending to be lobbyists, in return for the watering down of a proposal for the 
reform of financial regulation. 



	
   129	
  

3 .2 .3   The  Pub l i c  F inanc ia l  Regu la tory  Obl iga t ion  and  

C o r r e c t i v e  J u s t i c e  

The  i dea  exp re s sed  above  t ha t  t he  pub l i c  i n t e r e s t  a ccoun t  o f  

f i nanc i a l  r egu l a t i on  ph i l o s oph i ca l l y  j u s t i f i e s  t h i s  r e s ea r ch ,  

i nv i t e s  s eve ra l  ques t i ons .  We  wou ld  he r e  f ocus  on  t h r ee  o f  t he se  

ques t i ons  t ha t  we  cons ide r  t o  be  pe r t i nen t  t o  t he  ove ra l l  

ana ly t i c a l  f r amework  o f  t h i s  r e s ea r ch .  The  f i r s t  ques t i on  r e l a t e s  

t o  whe the r  t he  pub l i c  i n t e r e s t  i n  t he  r egu l a t i on  o f  f i nanc i a l  

s e r v i c e s  n e c e s s a r i l y  i m p o s e s  a  norma t i ve  r egu la to ry  du t y  on  t he  

S t a t e  t o  e n s u r e  t h a t  t h e  p u r s u i t  o f  v a l u e  b y  f i n a n c i a l  

i n t e rmed ia r i e s  does  no t  occa s ion  ha rm  to  t he  economy  and  u se r s  

o f  t h e i r  s e rv i ce s .  Second  and  a s suming  arguendo  t ha t  a  f i nanc i a l  

no rma t ive  r egu l a to ry  du ty  i s  imposed  on  t he  S t a t e ,  whe the r  t h i s  

du ty  c r ea t e s  a  co r r e l a t i ve  norma t i ve  r e g u l a t o r y  r i g h t  f o r  t he  u s e r s  

o f  f i nanc i a l  s e rv i ce s  t o  r eques t  t he  S t a t e  t o  a ccoun t  f o r  t he  

pe r f o rmance  o f  t h i s  du ty .  Th i rd  and  a s suming  arguendo  t he  

pub l i c  i n t e r e s t  a ccoun t  o f  f i nanc i a l  r egu l a t i on  con t emp la t e s  a  

b ipo l a r  no rma t ive  r egu l a to ry  du ty  and  r i gh t ,  how do  we  

cha rac t e r i s e  t h i s  r emed ia l  b ipo l a r i t y?  

 I n  r e l a t i on  t o  t he  f i r s t  ques t i on ,  i t  i s  ha rd ly  deba t ab l e  t ha t  

t he  ve ry  ex i s t ence  o f  t he  S t a t e  does  no t  j u s t i f y  t he  impos i t i on  o f  

a  du ty  t o  r egu l a t e  f i nanc i a l  s e rv i ce s ,  because  t he r e  a r e  a r ea s  o f  

human  l i f e  t ha t  a r e  no t  s t r i c t l y  speak ing  p rov ince s  f o r  t he  S t a t e ’ s  

r egu l a to ry  i n t ru s ion .  The  S t a t e  f o r  i n s t ance ,  does  no t  and  ough t  

no t  t o  r egu l a t e  a l l  a spec t s  o f  ou r  f ami ly  l i f e  and  t he  p r i va t e  
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r e l a t i ons  o f  consen t i ng  adu l t s  e spec i a l l y  t hose  wh ich  t he  soc i e ty  

r ega rd s  a s  s exua l l y  immora l .  Nor  does  t he  pub l i c  i n t e r e s t  i n  

f i nanc i a l  r egu l a t i on  t r ans l a t e  t o  an  imp l i ed  s t a tu to ry  du ty  

i ncumben t  on  t he  S t a t e  t o  r egu l a t e  f i nanc i a l  i n t e rmed ia r i e s .  Th i s  

i s  because  i t  i s  ha rd ly  conv inc ing  t o  impose  ( i n  t he  absence  o f  a  

c l e a r  s t a t u to ry  p rov i s i on )  an  imp l i ed  s t a t u to ry  du ty  on  t he  S t a t e  

t o  r egu l a t e  f i nanc i a l  s e rv i ce s .  The  S t a t e ’ s  du ty  t o  r egu l a t e  

f i nanc i a l  s e rv i ce s  i t  i s  s ubmi t t ed  i s  concep tua l l y  roo t ed  i n  t he  

s t r a t e g i c  i n d i s p e n s a b i l i t y  o f  t he  ro l e s  p l ayed  by  f i nanc i a l  

i n t e rmed ia r i e s  con j o ined  w i th  t he  l im i t ed  power s  o f  u se r s  o f  

f i nanc i a l  s e rv i ce s  t o  moun t  an  e f f ec t i ve  mon i to r i ng  and  

r egu l a t i on .  

The  s t r a t eg i c  i nd i spensab i l i t y  o f  f i nanc i a l  i n t e rmed ia r i e s  i s  

ev iden t  i n  many  r e spec t s .  They  run  t h e  paymen t s  sy s t em;  p rov ide  

c r ed i t  f o r  t he  economy  and  ac t  a s  depos i t  cu s tod i a ns .  They  

p rov ide  l i qu id i t y  t o  t he  economy ,  by  t r an s f o rming  l i qu id  depos i t s  

i n to  l a rge  i l l i qu id  l oans .  They  p rov ide  l oan  commi tmen t s ;  l e t t e r s  

o f  c r ed i t ;  f i nanc i a l  gua ran t ee s  t ha t  a s s i s t  b u s i n e s s  coun t e rpa r t i e s  

t o  t r an sac t ;  adv i so ry  s e rv i ce s  t ha t  he lp  i nves to r s  p l an  f u tu r e  

i nves tmen t s ;  and  f ac i l i t a t e  a cce s s  t o  a l t e rna t i ve  sou rce s  o f  

ex t e rna l  f i nance  ( e . g .  commerc i a l  pape r  ma rke t ) .  They  a l so  

p rov ide  de r i va t i ve  con t r ac t s  t h a t  e n a b l e  co un t e rpa r t i e s  t o  hedge  

t he i r  ma rke t  r i sk . 22 They  a r e  i nd i spensab l e  t o  f i nanc i a l  ma tu r i t y  

t r an s f o rma t ion  because  t hey  ga rne r  depos i t s  and  r a i s e  f unds  i n  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
22  Allen N. Berger, Philip Molyneux and John O. S. Wilson, ‘Banking: An Overview’ in Allen 

Berger et al eds., The Oxford Handbook of Banking (Oxford: OUP, 2010) 1. 
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t he  sho r t  t e rm  money  marke t s ,  wh ich  t hey  i nves t  i n  l ong  t e rm  

cap i t a l  ma rke t s —a  ma tu r i t y  m i sma tch  a l l owing  t hem to  o f f e r  r i s k  

s h a r i n g  t o  d e p o s i t o r s⎯bu t  wh ich  a l so  expose s  t hem to  bank  

runs . 23  I n  bank - based  economies  such  a s  J a p a n  a n d  G e r m a n y ,  

banks  p l ay  co rpo ra t e  gove rnance  ro l e s  a s  ou t s i de  o r  de l ega t ed  

mon i to r s  o f  l a rge  co rpo ra t i ons . 24  Thus  t hey  a s s i s t  t o  ove rcome  

pos s ib l e  a symmet r i c  i n f o rma t io n  p rob l ems  by  f o rming  l ong - t e rm  

r e l a t i onsh ip s  w i th  t he  f i rms  t o  wh ich  t hey  p rov ide  f und ing . 25  

G i v e n  t h e  f o r e g o i n g  r o l e s  a n d  t h e  i m p l i c i t  t r u s t  t h a t  

he t e rogeneous  u se r s  o f  f i nanc i a l  s e rv i ce s  o f t en  r epose  i n  

f i nanc i a l  i n t e rmed ia r i e s ,  i t  i s  s t r ong ly  a rgued  t ha t  even  i f  t he  

ve ry  ex i s t ence  o f  t he  S t a t e  does  no t  i nv i t e  a  f i nanc i a l  r egu l a to ry  

du ty  and  i f  no  exp re s s  s t a t u to ry  du ty  t o  do  so  can  be  r e f e r enced ;  

t he  du ty  shou ld  a r i s e  none the l e s s  f r om a  concep tua l  no rm 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
23  Bank runs can involve the withdrawal of funds by depositors (retail runs) or the drying of 

liquidity in the short-term capital markets (wholesale runs). In the case of the run on the 
Northern Rock in the UK, in late 2007, both occurred. These runs can occur spontaneously as a 
panic resulting from ‘mob psychology’ or ‘mass hysteria.’ See generally, C. Kindleberger and 
R. Aliber, 5th edition, Manias, Panics and Crashes: A History of Financial Crises (Hoboken: 
Wiley and Sons, 2005). They may also arise from fundamental causes that are part of the 
financial intermediary’s business cycle. See generally on causal explanations of financial 
business cycles: W. Mitchell, Business Cycles and Their Causes (Berkeley: University of 
California Press, 1941).  

24  In Japan, this system of monitoring is referred to as main bank system, characterised by long-
term relationship between a bank and its client firm, debt and equity holding in the client and 
active intervention should the client become financially distressed. In Germany, it is known as 
hausbank system, wherein banks tend to have very close ties with firms, for the loans they 
provide, direct shareholding and the proxies they are able to exercise: Franklin Allen and Elena 
Carletti, ‘The Role of Banks in Financial Systems’ in Allen N. Berger et al eds. (n 21) 37 – 57; 
T. Hoshi, A Kashyap and D. Scharfstein, ‘The Role of Banks in Reducing the Cost of Financial 
Distress in Japan’ (1990) 27 Journal of Financial Economics, 67 – 68; M. Aoki and H Patrick 
(eds) The Japanese Main Bank System: Its Relevance for Development and Transforming 
Economics (Oxford: Oxford University Press, 1994) 592 – 633; G. Gorton and F. Schmid, 
‘Universal Banking and the Performance of German Firms,’ 58 Journal of Financial 
Economics, 29 – 80.    

25  A. Boot, ‘Relationship Banking: What do we know?’ (2008) 9 Journal of Financial 
Intermediation, 7 – 25.         
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acco rd ing  t o  wh ich  t he  s t r a t eg i ca l l y  i nd i spensab l e  r o l e s  o f  

f i nanc i a l  i n t e rmed ia r i e s  and  t he  imp l i c i t  t r u s t  r epos ed  i n  t hem by  

t he i r  he t e rogeneous  cus tomer s⎯w h o  a r e  n o t  p r a c t i c a l l y  w e l l  

r e sou rced  and  whose  d i spe r s ed  con t r ac tua l  mon i to r i ng  power s  

may  no t  be  ea s i l y  agg rega t ed  and  dep loyed  t o  de t ec t  o r  p r even t  

abus ive  p r ac t i c e s  by  f i nanc i a l  i n t e rmed ia r i e s⎯neces s i t a t e  a  S t a t e  

r egu l a to ry  du ty  t o  en su re  t ha t  t he i r  ( f i nanc i a l  i n t e rmed ia r i e s ’ )  

pu r su i t  o f  va lue  i s  done  i n  a  s a f e  and  sound  manne r  t ha t  c r ea t e s  a  

m in ima l  r i sk  o f  ha rm  to  t he  economy  and  u se r s  o f  t he i r  s e rv i ce s .  

A c c o r d i n g l y  a n d  i n  a n s w e r  t o  t h e  f i r s t  q u e s t i o n ,  t h e  S t a t e ’ s  d u t y  

t o  r egu l a t e  f i nanc i a l  s e rv i ce s  cou ld  be  concep tua l l y  cha rac t e r i s ed  

a s  norma t i ve .   

I t  f o l l ows  f rom the  f o r ego ing  and  i n  an swer  t o  t he  s econd  

ques t i on  t ha t  t o  t he  ex t en t  t ha t  t he  S t a t e  ha s  a  concep tua l l y  

no rma t ive  f i nanc i a l  r egu l a to ry  du ty ,  t h i s  du ty  engages  a  j u r a l  

co r r e l a t i ve , 26 a  norma t i ve  c i v i c  r i g h t  f o r  t he  u s e r s  o f  f i nanc i a l  

s e r v i c e s  t o  r e q u e s t  t h e  S t a t e  t o  a c c o u n t  f o r  t h e  p e r f o r m a n c e  o f  

t h i s  d u t y .  T h e  c o r r e l a t i v i t y  o f  t h e  n o r m a t i v e  f i n a n c i a l  r e g u l a t o r y  

du ty  and  r i gh t  does  no t  ex i s t  i n  vacuo  ( i . e .  l a ck ing  i n  con t ex t )  

any  more  t han  we  can  con t end  t ha t  t he  S t a t e ’ s  du ty  t o  expend  

pub l i c  r e s ou rce s  f o r  t he  gene ra l  we l f a r e  o f  t he  c i t i z en ry  i s  devo id  

o f  an  accoun t ab i l i t y  con t ex t .  Fo r  t he  pu rpose s  o f  concep tua l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26  For an extensive discussion of the jural relations in each of these cases right and duty; privilege 

and no right; power and liability; immunity and disability; right and no-right; privilege and duty; 
power and disability; and immunity and disability, see: A. Kocourek, ‘The Hohfeld System of 
Fundamental Legal Concepts,’ (1920) 15(1) Illinois Law Review, 24 – 39.   
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s o u n d n e s s , 27  t he  S t a t e ’ s  no rma t ive  du ty  t o  r egu l a t e  f i nanc i a l  

s e r v i c e s ,  a s  w i t h  i t s  d u t y  t o  e x p e n d  p u b l i c  r e s o u r c e s  f o r  t h e  

w e l f a r e  o f  t h e  g e n e r a l  c i t i z e n r y ,  o u g h t  t o  h a v e  a n  a c c o u n t a b i l i t y  

con t ex t  t o  enab l e  t he  bene f i c i a r i e s  ( t he  f i nanc i a l  pub l i c  and  t he  

gene ra l  body  o f  c i t i z ens )  cha l l enge  t he  d i s cha rge  o f  t h i s  du ty .  

Two  a rgumen t s ,  one  gene ra l  and  t he  o the r  spec i f i c ,  suppo r t  t h i s  

p ropos i t i on .  Gene ra l l y ,  t he  c i t i z ens  a s  t he  e l e c to r a t e s  a r e  t he  

u l t ima t e  sou rce s  o f  t he  S t a t e ’ s  sove re ign  de l ega t ed  r egu l a to ry  

power  and  t hus  t o  whom the  S t a t e  a t  a l l  t imes  i n  i t s  ex i s t ence  

r ema ins  r i g h t f u l l y  accoun t ab l e .  Spec i f i c a l l y  and  t o  p r even t  a  

de scen t  i n to  r egu l a to ry  exces se s  ( h igh - handed  r egu l a t i on )  o r  t he  

a scen t  o f  r egu l a to ry  neg l i gence ,  t he  S t a t e ’ s  power  t o  r egu l a t e  

f i nanc i a l  s e rv i ce s  ough t  t o  be  c i r cums c r ibed  by  a  mechan i sm  

th rough  wh ich  i t s  pe r f o rmance  i s  measu red  aga in s t  t he  no rma t ive  

r i g h t f u l  e n t i t l e m e n t  o f  u se r s  o f  f i nanc i a l  s e rv i ce s  t o  d i l i gen t  

r e g u l a t i o n .   

I f  t he  f o r ego ing  p rov ide s  a  concep tua l  con t ex t  f o r  a  

no rma t ive  b ipo l a r  du ty⎯ r i gh t  r e l a t i on  be tween  t he  S t a t e  and  

u se r s  o f  f i nanc i a l  s e rv i ce s ,  how do  we⎯ i n  r e l a t i on  t o  ou r  t h i rd  

ques t i on⎯cha rac t e r i s e  t h i s  b ipo l a r i t y  f o r  t he  pu rpose s  o f  

a ccoun t ab i l i t y  and  f o r  a  r emed ia l  r e sponse  t o  an  e s t ab l i shed  

b r each  o f  t h i s  du ty?  I t  i s  submi t t ed  t ha t  co r r ec t i ve  j u s t i ce  t heo ry  

o f  t he  p r i va t e  l aw  o f  ob l i ga t i ons ,  i s  app l i c ab l e  f o r  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
27  Conceptual soundness as used here, references a self imposed requirement for our argument on 

the correlativity of duty and right in financial regulation to have a convincing basis in principle.   
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cha rac t e r i z a t i on  o f  t h i s  b ipo l a r i t y . 28 G e n e r a l l y  i n  t h e  p r i v a t e  l a w  

o f  ob l i ga t i ons ,  co r r ec t i ve  j u s t i c e  r e f l e c t s  i n  a  t h r ee - s t a g e  

s e q u e n c e  o f  r i g h t - du ty ,  wrong  and  c iv i l  r e cou r se :  ( a )  a  c l a iman t ’ s  

i n j u ry  mus t  be  some th ing ,  wh ich  embod ie s  a  r i gh t ; 29  ( b )  t he  

de f endan t ’ s  a c t  mus t  v io l a t e  a  du ty  i ncumben t  upon  t he  de f endan t  

a s  t o  be  r ega rded  a s  a  wrong ; 30 and  ( c )  t he  du ty  b r eached  mus t  

conce rn  t he  r i gh t ,  t he  i n f r i ngemen t  o f  wh ich  supp l i e s  t he  

c l a iman t ’ s  c ause  o f  a c t i on .  Tha t  i s  t he  c l a iman t  mus t  sue  t o  

en f o rce  he r  r i gh t  and  no t  a s  a  v i ca r i ous  bene f i c i a ry  o f  ano the r ’ s  

r i gh t . 31  

A p p l i e d  i n  a  m o d i f i e d  f o r m  t o  f i n a n c i a l  r e g u l a t i o n  a n d  

cons i s t en t l y  w i th  ou r  ana ly s i s  t hus  f a r  i n  t h i s  chap t e r ,  t he  

co r r ec t i ve  j u s t i c e  s eq u en ce  t r an s l a t e s  t o :  ( a )  a  n o r ma t iv e  p r ima ry  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
28  For an extensive and superb analysis of the corrective justice account of private law of 

obligations see E. Weinrib, The Idea of Private Law, (Cambridge-Massachusetts: Harvard 
University Press, 1995). A part of this book can be read in an earlier article: E. Weinrib, 
‘Corrective Justice’, (1991-1992) 77 Iowa L. Rev., 403. 

29  Judicial authorities support this point. In Fontainebleau Hotel Corp. v Forty-Five Twenty-Five, 
Inc., 114 So. 2d 357 (Fla. C.A., 1959), the plaintiff hotelier filed a claim against the defendant 
owner of a neighbouring premises, for building a structure that cast an afternoon shadow on its 
bathing area. The court, in dismissing the action, held at 358, that the maxim sic utere tuo ut 
alienum non leadas ‘does not mean that one must never use its property in such a way as to do 
any injury to his neighbor . . . It means only that one must use his property so as not to injure the 
lawful rights of another.’ Similar issues arose when defendant caused economic loss through 
negligent damage to some facility: a tunnel in Cattle v Stockton Waterworks (1875) L.R. 10 
Q.B. 453; a power line in Spartan Steel and Alloys Ltd. v Martin & Co. (Contractors) Ltd., 
[1973] Q.B. 27 (C.A.); a pipeline in Caltex Oil v The Dredger ‘Willemstad,’ 176 Comm. Law 
Rep. 529 (H.C. Aust., 1976) and a bridge in Norsk Pacific Steamship Co. Ltd. et al v Canadian 
National Railway Company, [1992] 1 Sup. Ct. Rep.1021. 

30  In Bourhill v Young [1943] A.C. 92 at 106, Lord Wright held that damages which occur from a 
legitimate exercise of right are not actionable, even if the actor contemplates the damage. It is 
damnum absque injuria. The damage must be attributable to the breach by the defendant of 
some duty owed to the plaintiff.’ Cases such as Mogul Steamship Co. v McGregor, Gow & Co 
[1892] A.C. 25 and the Bradford Corporation v Pickles [1895] instanced leading occasions 
where the court have held damage occurring upon the legitimate exercise of right as damnum 
sine injuria. 

31   In Palsgraf v Long Island Railroad, 162, N.E. 99 at 100 (N.Y.C.A, 1928) Cardozo J. held inter 
alia, that ‘the plaintiff sues in her own right for a wrong personal to her, and not as the vicarious 
beneficiary of a duty owed to another.’ 
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du ty  i ncumben t  on  t he  S t a t e  t o  r egu l a t e  f i nanc i a l  i n t e rmed ia r i e s ;  

( c )  a  no rma t ive  de r i va t i ve  r i gh t  o f  c i v i l  r e cou r se  by  t ha t  s ec t i on  

o f  t he  gene ra l  c i t i z en ry  who  a r e  bene f i c i a r i e s  o f  t h i s  du ty  t o  

i n t e r roga t e  i t s  pe r f o rmance  whe re  a  b r each  o f  du ty  i s  pe r ce ived  t o  

have  occu r r ed ;  and  ( c )  a  s econda ry  r emed ia l  du ty  o f  a t onemen t  

i ncumben t  on  t he  S t a t e  whe re  such  a  b r each  i s  e s t ab l i shed .  Th i s  

s e q u e n c e ,  w e  c o n t e n d ,  i s  a p p l i c a b l e  t o  c l o s e  t h e  a c c o u n t a b i l i t y  

gap  i n  t he  pub l i c  i n t e r e s t  a ccoun t  o f  f i nanc i a l  r egu l a t i on  and  a l so  

p rov ide s  a  t heo re t i c a l  ba s i s  f o r  u se r s  o f  f i nanc i a l  s e rv i ce s  t o  s eek  

p r i va t e  and  pub l i c  l aw  r emed ie s  aga in s t  t he  S t a t e  whe re  a  b r each  

o f  d u ty  i s  pe r ce ived .  Chap t e r  5  exp lo r e s  ex t ens ive ly  t he  

imp l i ca t i ons  o f  t h i s  con t en t i on  f o r  t he  impos i t i on  o f  neg l i gence  

l i ab i l i t y  on  f i nanc i a l  r egu l a to r s  f o r  r egu l a to ry  accoun t ab i l i t y  and  

p r i va t e  l aw  r emed ia l  pu rpose s .  

The  nex t  s ec t i on  o f  t h i s  chap t e r ,  d i s cus se s  how the  pub l i c  

i n t e r e s t  a ccoun t  r e f l e c t s  i n  f i nanc i a l  r egu l a to ry  ob j ec t i ve s .  I t  

eva lua t e s  t he  ex t an t  mode l s  f o r  t he  pu r su i t  o f  t he se  ob j ec t i ve s  

and  shows  why  none  o f  t he se  mode l s  p rov ide s  t he  ‘be s t  f i t ’  f o r  

t he  N i g e r i a n  c o n t e x t  i n  t e r m s  o f  a n  e f f e c t i v e  f i n a n c i a l  r e g u l a t o r y  

s t r u c t u r e .   
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3 .3   F I N A N C I A L  R E G U L A T O R Y  O B J E C T I V E S  A N D  M O D E L S  

The  pub l i c  i n t e r e s t  a ccoun t  o f  f i nanc i a l  r egu l a t i on  i s  p r ac t i c a l l y  

demons t r a t ed  i n  t he  ob j ec t i ve s  f i nanc i a l  r egu l a t i on .  These  

ob j ec t i ve s  c an  be  i n  t e rms  o f  p r even t i on  o f  f i nanc i a l  c r imes  o r  

t he  need  t o  ensu re  t ha t  t he  conduc t  o f  f i nanc i a l  s e rv i ce s  

con t r i bu t e s  t o  na t i ona l  e conomic  deve lopmen t  and  g rowth .  

H o w e v e r  a n d  i n  f o u r  s e n s e s  t h a t  c o r r e s p o n d  t o  t h e  f r a m e w o r k  o f  

t h i s  t he s i s ,  t he se  ob j ec t i ve s  compr i s e  f i nanc i a l  sy s t em s t ab i l i t y ,  

consumer  f i nanc i a l  p ro t ec t i on ,  f i nanc i a l  ma rke t  i n t eg r i t y ,  and  

p romo t ion  o f  compe t i t i on  i n  t he  p rov i s i on  o f  f i nanc i a l  s e rv i ce s .  

We  have  examined  t he  j u s t i f i c a t i ons  f o r  t he se  ob j ec t i ve s  and  how 

they  a r e  ( i ne f f ec t i ve ly )  en f o rced  i n  N ige r i a  i n  chap t e r  2 .  Th i s  

s e c t i o n  c o n n e c t s  w i t h  t h a t  i n i t i a l  e xamina t i on  i n  t ha t  i t  eva lua t e s  

t he  ex t an t  mode l s  f o r  t he  imp lemen ta t i on  o f  t he se  ob j ec t i ve s  and  

s h o w s  w h y  n o n e  o f  t h e s e  m o d e l s  p r o v i d e s  t h e  ‘ b e s t  f i t ’  f o r  t he  

N i g e r i a n  c o n t e x t  i n  t e r m s  o f  a n  e f f e c t i v e  f i n a n c i a l  r e g u l a t o r y  

s t r u c t u r e .  

3 .3 .1   F inanc ia l  Regu la tory  Mode l s  

There  a r e  i n  gene ra l  no  s t r i c t  r u l e s  t ha t  d i c t a t e  t he  cho i ce  o f  t he  

app l i c ab l e  mode l  f o r  t he  imp lemen ta t i on  o f  t he  f ou r  ob j ec t i ve s  

d i s cus sed  i n  chap t e r  2 ;  no r  i s  t he r e  a  consensus  on  t he  mos t  

p r ac t i c a l  app roach  f o r  t he  r egu l a t i on  and  supe rv i s i on  o f  f i nanc i a l  

ma rke t s .  Ev iden t i a l l y ,  t he  ques t i on  o f  wh ich  mode l  p rov ide s  t he  

be s t  f i t  i n  a  g iven  na t i ona l  r egu l a to ry  con t ex t  i s  d r i ven  l a rge ly  by  

coun t ry - s p e c i f i c  f a c t o r s .  T h e  d i s c u s s i o n  o n  t h e  f a i l u r e  o f  
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f unc t i ona l  f i nanc i a l  r egu l a t i on  i n  N ige r i a  i n  cha p t e r  2  pa r t l y  

s u p p o r t s  t h e  l a s t  p o i n t .  F o r  o u r  p u r p o s e s  h e r e ,  w e  w o u l d  b u i l d  o n  

t ha t  f a i l u r e  a rgumen t  and  a rgue  f u r t he r  t ha t  t he  f a i l u r e  o f  

f unc t i ona l  f i nanc i a l  r egu l a t i on  i n  N ige r i a  c anno t  be  r emed ied  by  

mere ly  adop t i ng  one  o f  t he  o the r  ex i s t i ng  mode l s .  T h i s  i s  ma in ly  

because  none  o f  t hem can  e f f ec t i ve ly  r e f o rm  the  con t ex tua l  

r egu l a to ry  i s sue s  d i s cus sed  i n  chap t e r s  1  and  2 .  The  r ema in ing  

pa r t  o f  t h i s  subsec t i on  wou ld  deve lop  t h i s  a rgumen t  and  ou r  o the r  

i n t roduc to ry  po in t s  he r e .     

 The re  a r e  two  v i ews  on  t he  na tu r e  and  f o rms  o f  f i nanc i a l  

r egu l a to ry  mode l s .  The  f i r s t  v i ew  encapsu l a t ed  i n  t he  Group  o f  

Th i r t y ’ s  T h e  S t r u c t u r e  o f  F i n a n c i a l  S u p e r v i s i o n  i den t i f i e s  f ou r  

mode l s  o f  f i nanc i a l  r egu l a t i on . 32   These  a r e :  t he  i n s t i t u t i ona l  

app roach , 33 t he  f unc t i ona l  app roach , 34 t he  i n t eg ra t ed  app roach , 35 

and  t he  tw in  peaks  app roach . 36  The  s econd  v i ew  by  two  l e ad ing  

au tho r i t i e s  on  f i nanc i a l  r egu l a t i on  i den t i f i e s  t h r ee  ba s i c  

r egu l a to ry  mode l s :  ‘ t he  f unc t i ona l / i n s t i t u t i ona l  mode l ,  t he  

conso l i da t ed  f i nanc i a l  s e r v i c e s  r e g u l a t o r  m o d e l ,  a n d  t h e  “ t w i n  

peaks”  mode l . ’ 37 Th i s  t he s i s  adop t s  t he  s econd  v i ew  because  we  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
32  Group of Thirty, The Structure of Financial Supervision, Approaches and Challenges in a 

Global Marketplace (Washington, D.C.: Group of Thirty, 2008) 23 – 32.  
33  This where the firm’s legal status determines which regulator has oversight for the firm: ibid, 

24.  
34  This where the business transacted by the financial intermediary determines the nature of 

regulatory oversight: ibid. 
35  This involves a single universal regulator with remit for prudential regulation and market 

conduct: ibid. 
36  This model assigns prudential regulation and conduct regulation to two separate agencies: ibid. 
37   J. Coffee and H. Sale, ‘Redesigning the SEC: Does The Treasury Have a Better Idea?’ (2009) 

95 Va. L. Rev. 707 at 717 – 18. 



	
   138	
  

a re  unab l e  t o  app rec i a t e  a  f undamen ta l  d i f f e r ence  be tween  t he  

l ega l  s t a t u s  o f  a  f i nanc i a l  i n t e rmed ia ry  a s  a  bank  and  i t s  

f unc t i ona l  bus ine s s  e i t he r  a s  a  commerc i a l  o r  an  i nves tmen t  bank  

t ha t  a rguab ly  suppo r t s  t he  d i s t i nc t i on  be tween  i n s t i t u t i ona l  

app roach  and  f unc t i ona l  app roach  a s  adop t ed  by  t he  f i r s t  v i ew .  I n  

t he  o the r  words ,  an  i n t e rmed ia ry ’ s  s t a t u s  a s  a  bank  and  t he  

bus ine s se s  o f  commerc i a l  and  i nves tmen t  bank ing  a l l  ex i s t  w i th in  

t he  b road  ca t ego ry  o f  bank ing  bus ine s s .  Acco rd ing ly  and  i n  

ag reemen t  w i th  t he  s econd  v i ew ,  we  pe r ce ive  t he  i n s t i t u t i ona l  and  

f unc t i ona l  app roaches  a s  t he  s ame .    

3 .3 .1 .1   The  Func t iona l / Ins t i tu t i ona l  Mode l  

F u n c t i o n a l  and  (o r )  i n s t i t u t i ona l  f i nanc i a l  r egu l a t i on  i s  a rguab ly  

t he  mos t  i n s t i nc t i ve  and  t r ad i t i ona l  o f  a l l  t he  t h r ee  known  

mode l s ,  because  i t  ma in t a in s  s epa ra t e  r egu l a to ry  agenc i e s  a c ro s s  

s eg rega t ed  ( ‘ f unc t i ona l ’ )  l i ne s  o f  f i nanc i a l  s e rv i ce s ,  such  a s  

bank ing ,  i n su rance ,  s ecu r i t i e s ,  and  whe re  app l i c ab l e  f u tu r e s  

t r ad ing ,  and  pens ion  f unds  r egu l a t i on .  I n  i t s  i n s t i t u t i ona l  f o rm ,  i t  

i s  s e ldom the  p roduc t  o f  de l i be r a t e  de s ign ,  bu t  r a t he r  t ha t  o f  

h i s t o r i c a l  con t i ngency ,  p i ecemea l  r e f o rm ,  and  g r adua l  evo lu t i on ,  

w h i c h  s u b j e c t s  s i m i l a r  a c t i v i t i e s  t o  r egu l a t i on  by  s ame  r egu l a to r ,  

on  t he  p r emi se  t ha t  no  one  r egu l a to r  c an  have  o r  e a s i l y  deve lop  

expe r t i s e  i n  r egu l a t i ng  a l l  a spec t s  o f  f i nanc i a l  s e rv i ce s .  Thus  t he  

s e c u r i t i e s  r e g u l a t o r  u n d e r s t a n d s  s e c u r i t i e s ,  w h i l e  t h e  i n s u r a n c e  

r egu l a to r  ha s  e x p e r t i s e  w i t h  r e s p e c t  t o  t h e  v e r y  d i f f e r e n t  w o r l d  o f  
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i n su rance . 38 I n  add i t i on  t o  N ige r i a ,  f unc t i ona l  f i nanc i a l  r egu l a t i on  

i s  p r ac t i c ed  i n  t he  US ,  Ma lays i a  and  I t a l y . 39   I n  t he  ca se  o f  

N i g e r i a  a n d ,  a s  we  have  a rgued  i n  chap t e r s  1  and  2 ,  t h i s  ha s  

f a i l ed  t o  r e spond  e f f ec t i ve ly  t o  pe r enn i a l  bank ing  i n so lvenc i e s  

w h i c h  r e a c h e d  a  d e b i l i t a t i n g  c l i m a x  i n  t h e  c r i s i s  o f  2 0 0 8  –  09 . 40 

F o r  o u r  p u r p o s e s  h e r e ,  w e  w o u l d  u s e  t h e  U S  e x p e r i e n c e  t o  

ana ly se  t he  de f i c i enc i e s  o f  t h i s  mode l  i n  a  d i f f e r en t  na t i ona l  

con t ex t  and  t o  va l i da t e  ou r  a rgumen t  t ha t  f i nanc i a l  r egu l a to ry  

r e f o rms  a r e  l a rge ly  d r i ven  by  coun t ry - s p e c i f i c  f a c t o r s .      

F unc t i ona l  f i nanc i a l  r egu l a t i on  i n  t he  U S  i s  f r agmen ted  

a long  ove r l app ing  i n s t i t u t i ona l  and  f ede ra l - s t a t e  l i n e s .  B o t h  t h e  

f ede ra l  and  t he  s t a t e  gove rnmen t s  r egu l a t e  s ome  s ec to r s  o f  t he  

f i nanc i a l  s y s t em ( i . e .  bank ing  and  i n s u rance )  and  s t a t e  and  

f ede ra l  r egu l a to ry  i n s t i t u t i ons  o f t en  pe r f o rm  ove r l a pp ing  

r egu l a to ry  f unc t i ons . 41 The re  a r e  cu r r en t l y  n ine  f ede ra l  f i nanc i a l  

r egu l a to r s ,  name ly ,  t he  Fede ra l  Rese rve , 42 t he  OCC, 43 t he  FDIC , 44 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
38  ibid; U.S. Department of the Treasury, Blueprint for a Modernised Financial Regulatory 

Structure (Washington D.C.: Dep’t of the Treasury, 2008) 4, 27.   
39  In Italy, banking supervision is exercised by Banca d’Italia while the Institutio di Vigilanza 

sulle Assicurazioni Private (ISVAP) regulates insurance business. The Commission Nazionale 
per le Società e le Borse (Consob) regulates the securities markets. See E. Wymeersch, ‘The 
Structure of Financial Supervision in Europe: About Single, Twin Peaks and Multiple Financial 
Supervisors,’ (2007) 8(2), European Business Organization Law Review, 237 at 292. 

40  See also on this point: O. Famuyiwa, ‘The Nigerian Financial Crisis: A Reductionist Diagnosis’ 
(2013) 2(1) Journal of Sustainable Development and Policy, 1 – 25.  

41  For an extensive discussion of the US dual and overlapping functional and institutional 
regulatory approach, see generally, C. Felsenfeld and D. Glass, Banking Regulation in the 
United States (Huntington: Juris Publishing Inc., Third Edition 2011) 39 – 80. 

42  Established in 1913, by Sections 2, 3 and 4 of the Federal Reserve Act of 1913, the Federal 
Reserve System (‘the Fed’) is effectively the Central Bank of United States. It regulates bank 
holding companies, financial holding companies, savings and loans holding companies, state 
banks that are members of the Federal Reserve System, US branches of foreign banks and 
foreign branches of US banks. Further to the reform under the Dodd-Frank Wall Street Reform 
and Consumer Protection Act, 2010, the Fed now regulates financial firms, which engage in 
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t he  NCUA, 45  t he  SEC, 46  CFTC, 47  F H F A , 48  t he  BCFP , 49  and  t he  

F I O . 50  Each  s t a t e  ha s  i t s  own  r egu l a to ry  agency  t o  cha r t e r  and  

s u p e rv i s e  s t a t e  banks .   The  o rgan i s a t i ona l  f e a tu r e s  o f  t he se  

agenc i e s  va ry  f rom s t a t e  t o  s t a t e  and  i n  many  s t a t e s  t he  agency  

s u p e r v i s i n g  s t a t e  b a n k s  a l s o  s u p e r v i s e s  o t h e r  t y p e s  o f  f i n a n c i a l  

i n s t i t u t i ons .  Howeve r  be f o r e  t he  subp r ime  mor tgages  c r i s i s  o f  

2007 - 08 ,  F e d ,  O C C ,  S E C ,  C F T C ,  t h e  O f f i c e  o f  T h r i f t  S u p e r v i s i o n  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

payments, clearing, and settlement systems, designated as systemically significant by the 
Financial Stability Oversight Council:  Sections 101- 123 of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act, 2010.  

43  OCC is an independent bureau within the United States Department of the Treasury that was 
established by the National Currency Act of 1863 and strengthened by the National Bank Act of 
1864 to charter and regulate national banks. In the reforms implemented through the Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010 the OTS has been merged with 
the OCC and the latter now also regulates federally chartered thrift institutions: Sections 312 
and 313 of the Dodd-Frank Wall Street Reform and Consumer Protection Act. 

44  Established by Section 101 of the Banking Act 1933, FDIC regulates federally insured 
depository institutions, including state banks and thrifts that are not members of the Federal 
Reserve System. 

45  Established by Section 1752a of the Federal Credit Union Act, 1934, the NCUA regulates 
federally chartered or insured credit unions. 

46  SEC was established by Section 4 of the Securities Exchange Act of 1934 to regulate securities 
exchanges, brokers and dealers; clearing agencies, mutual funds; investments advisers 
(including lodge funds with assets over $150 million); nationally recognised statistical rating 
organisations; and security-based-scrap corporations selling securities to the public must register 
and make financial disclosures to SEC:  Sections 4A - 21 of the Securities Act 1934. 

47  Established by Section 2 of the Commodity Futures Trading Commission Act of 1974, the 
CFTC, regulates futures exchanges, brokers, commodity pool operators, and commodity trading 
advisors.  Since 2010, the CFTC and SEC now have joint remit over regulation of over-the-
counter-swaps markets:  Section 712 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act, 2010. 

48  The FHFA was established by Section 4511 of the Federal Housing Finance Regulatory Reform 
Act of 2008, as the successor regulatory agency resulting from the statutory merger of the 
Federal Housing Finance Board (FHFB), the Office of Federal Housing Enterprise Oversight 
(OFHEO) and the US Department of Housing and Urban Development government-sponsored 
enterprise mission team, absorbing the powers and regulatory remits of these entities, with 
expended legal and regulatory authority, including the ability to place government sponsored 
enterprises (GSE’s) into receivership or conservatorship.  Section 1102 of the Housing 
Economic Recovery Act of 2008.  

49  Established by Section 1011 of the Dodd-Frank Wall Street Reform and Consumer Protection 
Act, the BCFP, inter-regulates nonbank mortgage-related firms, private student lenders, payday 
lenders, and larger ‘consumer financial entities’ to be determined by the Bureau. 

50  Established post 2008 under Section 502 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2010, the FIO has the remit among other things, to monitor all aspects of the 
insurance industry, including identifying issues or gaps in the insurance industry that could 
contribute to a systemic crisis. 
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(OTS) ,  an d  s t a t e  bank ing  r egu l a to r s  r egu l a t ed  t he  US  f i nanc i a l  

s y s t e m .  

The  U S  f i nanc i a l  r egu l a to ry  expe r i ence  s p e a ks  t o  two  key  

de f i c i enc i e s  o f  f unc t i ona l  f i nanc i a l  r egu l a t i on .  The  f i r s t  i s  how to  

coo r d ina t e  t he  f unc t i ona l  and  (o r )  i n s t i t u t i ona l  d iv ide  o f  t he  

r egu l a to ry  a r ch i t e c tu r e ;  t he  s econd  i s  t he  a s soc i a t ed  oppo r tun i t i e s  

f o r  r egu l a to ry  a rb i t r age  by  f i nanc i a l  i n t e rmed ia r i e s .  The  

coo rd ina t i on  de f i c i ency  i s  i l l u s t r a t ed  by  t he  need  w i th in  t he  

f r agmen te d  r egu l a to ry  sy s t em f o r  c l o se  con t ac t  and  coope ra t i on  

be tween  bank ing ,  s ecu r i t i e s ,  and  i n su rance  r egu l a to r s  i n  o rde r  t o  

a ch i eve  e f f ec t i ve  supe rv i s i on  o f  f i nanc i a l  cong lomera t e s  whose  

bus ine s se s  s t r add l e  t he  bounda r i e s  be tween  t hose  s ec to r s .   Th i s  

de f i c i ency  i s  pa r t l y  r e spons ib l e  f o r  t he  N ige r i an  f i nanc i a l  c r i s i s  

o f  2008  –  09 . 51 Regu l a to ry  a rb i t r age  i s  more  common  in  t he  US  

than  N ige r i a  and  i t  a r i s e s  pa r t l y  f r om the  t endency  o f  

f unc t i ona l l y  r egu l a t ed  f i nanc i a l  i n s t i t u t i ons  t o  pos i t i on  t he i r  

ope ra t i ons  t o  f a l l  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  m o s t  

a ccommoda t ing  r egu l a to r .  Th i s  was  p ronounced  be f o r e  t he  c r i s i s  

o f  su b - p r ime  mor tgage  c r i s i s  o f  2007  –  08  w h e r e ,  f o r  i n s t ance ,  

i nves tmen t  banks  de s igned  new  f i nanc i a l  p roduc t s  so  a s  t o  

encoun t e r  t he  l e a s t  r egu l a to ry  ove r s i g h t . 52  

F i n a n c i a l  r e g u l a t o r y  d e v e l o p m e n t s  i n  t h e  U S  a f t e r  2 0 0 8  

va l i da t e  ou r  a rgumen t  t ha t  r e f o rms  i n  t h i s  a r ea  t end  t o  be  d r i ven  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
51  S. Sanusi, ‘The Nigerian Banking Industry: What Went Wrong and the Way Forward,’ (2010) 

5,available online at  < http://www.bis.org/review/r100419c.pdf? frames=0 > accessed 15 May 
2012. 

52  Coffee and Sale (n 36) 726. 
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l a rge ly  by  coun t ry  spec i f i c - f ac to r s .  Thes e  f ac to r s  i n  t he  U S  

con t ex t  a r e  r egu l a to ry  a rb i t r age  f ac i l i t a t ed  by  i ne f f ec t i ve  

r egu l a to ry  coo rd ina t i on  and  i n  t he  ca se  o f  t he  r egu l a t i on  o f  O v e r -

t he -Coun te r  f i nanc i a l  p roduc t s  (OTCs)  l a ck  o f  e f f ec t i ve  

r egu l a t i on .  To  r e f o rm  the se  f ac to r s ,  t he  s t r uc tu r e  o f  f i nanc i a l  

r egu l a t i on  i n  t he  US  i s  now cons t ruc t ed  a round  two  bu i l d ing  

b locks  (mac ro - p ruden t i a l  and  mic ro - p ruden t i a l  supe rv i s i on )  t ha t  

s h o u l d  o p e r a t e  i n  a n  i n t e g r a t e d  a n d  c o o p e r a t i v e  w a y ,  b u t  w i t h  

d i s t i nc t  r e spons ib i l i t y  and  accoun t ab i l i t y  unde r  a  c l e a r  gu idance  

o f  t he  T rea su ry .  The  F inanc i a l  S t ab i l i t y  Ove r s igh t  Counc i l  

(FSOC)  i s  c r ea t ed  and  t a sked  w i th  mac ro - p ruden t i a l  supe rv i s i on  

i n  t he  s ense  o f  ( a )  i den t i f y ing  r i sk s  t o  t he  f i nanc i a l  s t ab i l i t y  o f  

U n i t e d  S t a t e s ,  ( b )  p romo t ing  marke t  d i s c ip l i ne  and  i n f o rma t ion ,  

no t ab ly  by  e l im ina t i ng  expec t a t i ons  t ha t  f i nanc i a l  and  non-

f i nanc i a l  o rgan i s a t i ons  w i l l  be  s h i e lded  f rom lo s s e s  i n  t he  even t  

o f  f a i l u r e  and  ( i i i )  r e spond ing  t o  emerg ing  and  sy s t emic  t h r ea t s  

t o  f i nanc i a l  s t ab i l i t y . 53  M i c r o -p ruden t i a l  supe rv i s i on  i s  s t i l l  

f r agmen ted  a long  ove r l app ing  i n s t i t u t i ona l  and  f ede ra l - s t a t e  l i n e s  

a s  i nd i ca t ed  above .  

3 .3 .1 .2   The  Conso l ida ted  F inanc ia l  Regu la tor  Mode l  

The  conso l i da t ed  f i nanc i a l  r egu l a to r  mode l  un i f i e s  t he  

r e spons ib i l i t i e s  f o r  r egu l a t i on  o f  bank ing ,  s ecu r i t i e s ,  and  

i n su rance  i n  one  agency .  Norway  was  t he  f i r s t  coun t ry  t o  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
53  See, Title I⎯FINANCIAL STABILITY, Subtitle A⎯Financial Stability Oversight Council, 

Dodd-Frank Wall Street Reform and Consumer Protection Act, 2010. 
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es t ab l i sh  a  conso l i da t ed  r egu l a to r  i n  1986 , 54 f o l l ow ed  by  D enmark  

i n  1988 , 55 and  Sweden  i n  1991 . 56 H o w e v e r  a s  t h e  f i r s t  t h e  m a j o r  

i n t e rna t i ona l  f i nanc i a l  c en t r e  t o  adop t  t he  s i ng l e  r egu l a to r  mode l ,  

t he  Un i t ed  K ingdom c rea t i on  o f  t he  de f unc t  F inanc i a l  Se rv i ce s  

A u t h o r i t y  ( F S A )  b e t w e e n  1 9 9 7  a n d  2 0 0 0  i s  a rguab ly  t he  mos t  

f amous . 57  

O n e  a r g u m e n t  i n  f a v o u r  o f  t h e  s i n g l e  r e g u l a t o r  m o d e l  i s  t h a t  

i t  ma t ches  t he  conve rgence  o f  f i nanc i a l  s e rv i ce s ,  and  enhances  a  

more  ho l i s t i c  r egu l a to ry  app roach  t o  t he  emergence  o f  f i nanc i a l  

cong lomera t e s  whose  bus ine s se s  o f t en  s t r add l e  t he  en t i r e  

f i nanc i a l  s y s t em and  t hus  b r eakdow n  the  o r t hodox  d i s t i nc t i ons  

among  bank ing ,  i n su rance  and  s ecu r i t i e s  bus ine s se s . 58 H o w e v e r ,  

t he  UK’s  adop t i on  o f  t he  s i ng l e  r egu l a to r  was  no t  so l e ly  p r emi sed  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
54  A single regulator, the Finanstilsynet (the Financial Supervisory Authority of Norway), 

regulates banks, finance companies, mortgage companies, insurance companies, pension funds, 
investment firms, securities fund management and market conduct in the securities market, 
stock exchanges and authourised market places, settlement centers and securities registers, 
estate agencies, debt collection agencies, external accountants and auditors: Wymeersch (n 38). 

55  A single regulator, the Danish Financial Supervisory Authority (DFSA), regulates the Danish 
financial system. See generally: R. Dijikstra, ‘Liability of Financial Supervisory Authorities in 
the European Union,’ (2012) 3 JETL 346 at 352 – 3. 

56  Since 1991, the Swedish Financial Supervisory Authority (SFSA), or Finan-sinspektionen, has 
been the sole regulator of the Swedish financial sector. The SFSA is a government central 
administrative authority that falls under the Swedish Ministry of Finance: ibid, 362. 

57  The FSA started as a company limited by guarantee following the renaming of the Securities 
and Investments Board (SIB), itself a private company limited by guarantee in 1997 formerly 
responsible for the delegated regulation of the UK securities market. The FSA later received 
statutory backing in the Bank of England Act 1998 and the Financial Services and Markets Act, 
2000. See generally, E. Ferran, ‘Examining the United Kingdom’s Experience in Adopting the 
Single Financial Regulator Model,’ (2003) 28, Brook. J. Int’l L. 257 at 260 – 276. Since 1 April 
2013, and in consequence of the regulatory reform under UK Financial Services Act of 2012, 
the FSA has been reformed into regulatory agencies, the Financial Conduct Authority and the 
Prudential Regulatory Authority.     

58  For this argument and other merits of this model, see generally, C. Briault, ‘The Rationale for a 
Single Financial Service Regulator’ (FSA Occasional Paper Series, No. 2, May 1999) 25; Ferran 
(n 56) 277 – 301; Wymeersch (n 38). T. Ogowewo and C. Uche, in ‘[Mis]Using Bank Share 
Capital as a Regulatory Tool to Force Bank Consolidation in Nigeria’ (2006) vol. 50, 2 Journal 
of African Law, 161 align with this view and that Nigeria needs a financial regulator that mirrors 
the defunct UK FSA.   
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on  t h i s  a rgumen t . 59 The re  we re  ‘ coun t ry  s p e c i f i c ’  cons ide r a t i ons  

i nc lud ing  t he  d i sma l  f a i l u r e  o f  a  p r i o r  r egu l a to ry  sy s t em tha t  

r e l i ed  heav i l y  on  s e l f - r egu l a to ry  bod i e s ,  bu t  wh ich  became  a  

po l i t i c a l  l i ab i l i t y  because  o f  i t s  i nab i l i t y  t o  cope  w i th  a  

s u c c e s s i o n  o f  s e r i o u s  m a r k e t  s c a n d a l s . 60  

A f t e r  t h e  U K  f i n a n c i a l  c r i s i s  o f  2 0 0 7  –  08 ,  a  s epa ra t e  s e t  o f  

f a c to r s  i nc lud ing  t he  f a i l u r e  o f  p ruden t i a l  r egu l a t i on  w h ich  

s u b s t a n t i a l l y  r e su l t ed  i n  t he  co l l ap se  o f  Nor the rn  Rock  and  t he  

na t i ona l i s a t i on  o f  B rad f o rd  &  B ing l ey ,  exposed  two  key  

de f i c i enc i e s  o f  a  s i ng l e  r egu l a to r  mode l  a s  adop t ed  i n  t he  UK 

unde r  t he  FSA. 61 The  f i r s t  de f i c i ency  i s  t he  l i ke l i hood  t ha t  t he  

conso l i da t ed  r egu l a to r  wou ld  concen t r a t e  on  one  r egu l a to ry  

ob j ec t i ve  wh i l e  pay ing  l e s s  o r  i ne f f ec t i v e  a t t en t i on  t o  t he  pu r su i t  

o f  o the r  ob j ec t i ve s .  The  s econd  de f i c i ency  i s  t he  d i f f i cu l t y  o f  

hav ing  a  p r ac t i ca l l y  amb idex t rous  conso l i da t ed  r egu l a to r  who  i s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
59  Ferran (n 56) 259. Instructively, the then Chancellor of the Exchequer, premised the creation of 

the FSA, on three key reasons: (1) the existing structure was failing to deliver the standards of 
investor protection and supervision that industry and the public had the right to expect; (2) the 
two tier structure under the Financial Services Act, 1986, was inefficient, confusing, and lacked 
accountability and a clear allocation of responsibilities; (3) the need for a regulatory structure 
that would reflect the nature of the markets where the old distinctions between banks, securities 
and insurance companies had become increasingly blurred. See generally, G. Brown, ‘The 
Chancellor’s Statement to the House of Commons on the Bank of England (20 May 1997) 
available at: http://www.hm-
treasury.gov.uk/Newsroom_and_Speeches/speeches/statement/speech accessed on 23 July 2012.       

60  The UK experienced two major banking failures, the Bank of Credit and Commerce 
International (BCCI) in 1991, and Barings in 1995. Each prompted an official inquiry that found 
lax supervision at least a partial cause. Securities regulation in the UK at the time also came 
under persistent criticism focused on the inability of the SROs to protect consumers from fraud 
and misconduct. Two scandals particularly stood out: the Robert Maxwell affair in which a 
prominent financier effectively embezzled the pension funds of his companies and a ‘pension 
mis-selling’ controversy in which risky financial products were inappropriately sold to pension 
funds without supervision or disclosure: Ferran (n 56) 261 – 62, 267 – 68. 

61  See generally on this: FSA (now defunct) The Turner Review; A Regulatory Response to the 
Global Banking Crisis (London: FSA, 2009) 11 – 50. . See also K. Keasey and G. Veronesi, 
‘Lessons from the Northern Rock Affair,’ (2008) 16(1) Journal of Financial Regulation and 
Compliance, 8 – 18.  
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ab l e  t o  combine  and  dep loy  t he  d i s s im i l a r  sk i l l s  s e t s  r equ i r ed  f o r  

p ruden t i a l  r egu l a t i on ,  ma rke t  i n t eg r i t y  r egu l a t i on  and  consumer  

f i nanc i a l  p ro t ec t i on .  We  r ea s on  t ha t  i n  t he  N ige r i an  con t ex t  and  

i n  v i ew  o f  t he  need  f o r  a  more  e f f ec t i ve  app roach  t o  f i nanc i a l  

r egu l a to ry  ob j ec t i v e s ,  conso l i da t ed  f i nanc i a l  r egu l a t i on  shou ld  

no t  be  s een  a s  a  r e f o rm  op t i on .  Of  cou r se  t he  f ac t  t ha t  t h i s  mode l  

f a i l ed  i n  t he  U K  does  no t  mean  t ha t  i t  w i l l  no t  w ork  i n  N ige r i a .  

S t i l l  w e  a rgue  aga in s t  t he  adop t i on  o f  t h i s  mode l  because  i t  

r equ i r e s  t he  combina t i on  o f  a t  l e a s t  t h r ee  ob j ec t i ve s  (ma rke t  

i n t eg r i t y ,  consumer  p ro t ec t i on  and  f i nanc i a l  sy s t em s t ab i l i t y )  i n  a  

s i n g l e  a g e n c y  w h i c h  f o r  i n s t a n c e  d o e s  g i v e  a  m u c h  n e e d e d  

enhanced  p ro f i l e  t o  consumer  f i nanc i a l  p ro t ec t i on  i n  N ige r i a .  

A n o t h e r  o b j e c t i o n  a n d  o n e  f r o m  o u r  a p p r a i s a l  o f  C B N  a n d  S E C  

pe r f o rmance  i n  Chap t e r  2 ,  i s  t ha t  t he r e  i s  no  gua ran t ee  t ha t  t he  

new  conso l i da t ed  r egu l a to r  w i l l  no t  mask  i t s  i ne f f ec t i ve  

imp lemen ta t i on  o f  one  ob j ec t i ve  by  ove rus ing  i t s  power s  unde r  

one  o f  t he  o the r  two  ob j ec t i ve s .  I t  m igh t  f o r  i n s t ance  impose  h igh  

f i ne s  f o r  ma rke t  i n t eg r i t y  v io l a t i ons  w he re  i t  s hou ld  have  

e f f ec t i ve ly  imp lemen ted  s t r ong  f i nanc i a l  sy s t em s t ab i l i t y  r u l e s  

e a r l y  t o  check  t he  r i sky  p ruden t i a l  p r ac t i c e s  by  i n t e rmed ia r i e s  

t ha t  cou ld  be  t he  ve r i t ab l e  c ause s  o f  t he  v io l a t i ons .     

3 .3 .1 .3   The  ‘Tw in  Peaks ’  Mode l  

The  tw in  peaks  mode l  p l ace s  r e spons ib i l i t y  f o r  p ruden t i a l  

s u p e r v i s i o n  o f  f i n a n c i a l  i n t e r m e d i a r i e s  i n  o n e  a g e n c y  a n d  t h e  

r e spons ib i l i t y  f o r  bus ine s s  conduc t  supe rv i s i on  and  consumer  
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p ro t ec t i on  i n  ano the r . 62 The  ‘ tw in  peaks ’  de r i ve s  f rom the  work  o f  

a  l e ad ing  Br i t i sh  academic  and  f o rmer  Bank  o f  Eng l and  (BoE)  

o f f i c i a l ,  who  i n  1995  a rgued  t ha t  f i nanc i a l  r egu l a t i on  had  two  

s e p a r a t e  b a s i c  a i m s  ( o r  ‘ tw in  peaks ’ )  name ly ,  ‘ t o  en su re  t he  

s o u n d n e s s  o f  t h e  f i n a n c i a l  s y s t e m , ’  a n d  ‘ t o  p r o t e c t  c o n s u m e r s  

f rom uns c rupu lous  ope ra to r s . ’ 63 H o w e v e r ,  t h i s  a rgumen t  was  l e s s  

o r i g ina l  i n  i t s  p roposa l  t o  s epa ra t e  p ruden t i a l  supe rv i s i on  f rom 

bus ine s s  conduc t  supe rv i s i on ,  t han  i n  i t s  i n s i s t ence  upon  t he  need  

t o  conso l i da t e  ‘ r e spons ib i l i t y  f o r  t he  f i nanc i a l  soundnes s  o f  a l l  

f i nanc i a l  i n t e rmed ia r i e s  i n  a  s i ng l e  agency . 64 Th i s  i s  because  t he  

f ounda t i on  o f  t he  tw in  peaks  advocacy  a rguab ly  a r i s e s  f rom a  

conce rn  t ha t  i f  t he  BoE  r ema ined  r e spons ib l e  f o r  t he  p ruden t i a l  

s u p e r v i s i o n  o f  b a n k s ,  i t s  i n d e p e n d e n c e  i n  s e t t i n g  i n t e r e s t  r a t e s  

m igh t  be  compromised  by  i t s  f e a r  t ha t  r a i s i ng  t he  r a t e s  m igh t  

c ause  bank  f a i l u r e s  f o r  wh ich  i t  wou ld  be  compl i c i t .  Pa r t l y  f o r  

t h i s  r e a son ,  t he  even tua l  r e f o rm  l eg i s l a t i on  ( Financ ia l  Se rv i ce s  

and  Marke t s  Ac t  2000 ) ,  sh i f t ed  r e spons ib i l i t y  f o r  bank ing  

s u p e r v i s i o n  f r o m  t h e  B o E  t o  t h e  d e f u n c t  F S A .   

A t  a n y  r a t e ,  e v e n  i f  a s  i t  i s  now c l ea r  t ha t  t he  tw in  peaks  

advocacy  ha s  w o n  i n  t h e  U K  i n  t h a t  t h e  F S A  h a s  n o w  been  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
62  Australia and the UK are classic examples of the jurisdictions, which have embraced this model. 

The transition to the twin peaks model in Australia began in 1996 and thus preceded UK’s. The 
Australian Securities and Investments Commission (ASIC) is the ‘consumer protection’ agency 
under this ‘twin peaks’ approach, and the Australian Prudential Regulatory Authority (APRA) 
supervises banking ‘safety and soundness.’ Coffee and Sale (n 36) 723 – 24. 

63  M. Taylor, ‘Twin Peaks’: A New Regulatory Structure for the New Century (London: Centre for 
the Study of Financial Innovation, 1995) 4. For a review of Taylor’s early formulation of the 
twin peaks approach, see C. Lichtenstein, ‘The Fed’s New Model of Supervision for “Large 
Complex Banking Oganisations:” Coordinated Risk-Based Supervision of Financial 
Multinationals for International Financial Stability,’ (2005) 18 Transnat’l Law 283 at 295 – 96.   

64  Lichtenstein (n 62) 295 (quoting Taylor, n 62). 
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r e f o rmed  i n to  t he  P R A  a n d  F C A, 65  t he  cu r r en t  U K  f i n a n c i a l  

r egu l a to ry  t heo ry  and  p r ac t i c e  s t i l l  expose  t he  de f i c i enc i e s  o f  t he  

tw in  peaks  app roach .  F i r s t ,  i t  a p p r o a c h e s  t h e  s e l f - ev iden t  t o  

a rgue  a s  t he  p roponen t  o f  t he  tw in  peaks  mode l  d id  t ha t  a  con f l i c t  

ex i s t s  be tween  t he  consumer  p ro t ec t i on  ro l e  o f  a  un ive r s a l  

r egu l a to r  and  i t s  r o l e  a s  a  ‘ p ruden t i a l ’  r egu l a to r  i n t en t  on  

p ro t ec t i ng  t he  s a f e ty  and  soundnes s  o f  t he  f i nanc i a l  i n s t i t u t i on .  

The  goa l  o f  consumer  p ro t ec t i on  i s  mos t  obv ious ly  advanced  

t h rough  de t e r r ence  and  f i nanc i a l  s anc t i ons ,  bu t  t he se  can  dep l e t e  

a s s e t s  and  u l t ima t e ly  pu t  a  bank  so lvency  a t  r i sk .  Neve r the l e s s ,  

i n  a  j u r i sd i c t i on  such  a s  N ige r i a  whe re  r e l a t i ve ly  modes t  

f i nanc i a l  pena l t i e s  a r e  impos ed , 66  t he  con f l i c t  and  r i sk  t o  t he  

s o l v e ncy  o f  t he  bank  sub j ec t  t o  a  pena l t y  may  sound  m ore  

s u p e r f i c i a l  t h a n  r e a l .  Even  i n  a  j u r i sd i c t i on  such  a s  t he  US  whe re  

r egu l a to r s  a r e  known  to  impose  heavy  f i ne s  on  e r r i ng  f i nanc i a l  

i n t e rmed ia r i e s  t he  f ac t  s t i l l  n eeds  t o  be  e s t ab l i shed  a s  t o  whe the r  

t he se  p ena l t i e s  do  s i gn i f i c an t l y  t h r ea t en  t he  so lvency  o f  t he  

i n t e rmed ia r i e s  t ha t  a r e  compe l l ed  t o  pay  o r  whe the r  t he  t h r ea t  i s  

ove r s t a t ed .   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
65  There is indeed a hint of triumphalism in Taylor’s assessment of the initial rejection and 

subsequent adoption of the twin peaks approach in the UK in his, ‘The Road from “Twin Peaks” 
and the Way Back’ (2009) 16 Conn. Ins. L. J. 61 – 96. 

66  In December 2013, the SEC announced that the agency’s enforcement actions in fiscal year 
2013 resulted in a record $3.4 billion in monetary sanctions ordered against wrongdoers. See the 
press release titled, ‘SEC Announces Enforcement Results for FY 2013,’ available online at: 
<http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370540503617> accessed on 23 
January 2014. See also the LSE Conduct Costs Results for 2009 - 2013, which shows that banks 
in the UK paid £99.53 billion as fines and penalties in the for year period. The results are 
available online at: <http://blogs.lse.ac.uk/conductcosts/files/2014/07/CCP4-Summary-Table-
and-Results.pdf > accessed on 2 July 2014.   
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S e c o n d ,  i t  i s  open  t o  ques t i on  t o  wha t  ex t en t  t he  tw in  peaks  

app roach  s e rve s  a s  an  e f f ec t i ve  mode l  f o r  t he  supe rv i s i on  o f  t he  

s o - ca l l ed  conduc t  o f  bus ine s s  w i thou t  t he  complemen t  o f  a  

nuanced  en f o rcemen t  r eg ime  ba sed  on  ru l e s  w i th  c l e a r l y  de f i ned  

s a n c t i o n s ;  a n d  n o t  b a s e d  o n  p r i n c i p l e s  w h i c h  l a c k  d e t a i l e d  

imp lemen ta t i on  ru l e s  and  d i s c ip l i na ry  p r e sc r i p t i ons .  

I l l u s t r a t i ve ly ,  t he  cu r r en t  U K  app roach  t o  conduc t  o f  bus ine s s  

r egu l a t i on  i s  ba sed  on  a  s e t  o f  f ou r  ob l i ga t i ons  acco rd ing  t o  

w h i c h  F C A  r e g u l a t e d  e n t i t i e s  a r e  t o  a c t  h o n e s t l y ,  f a i r l y  a n d  

p ro f e s s iona l l y ,  d i s c lo se  i n f o rma t ion  t o  c l i en t s  be f o r e  t hey  

p rov ide  s e rv i ce s ,  no t  t o  o f f e r  o r  a ccep t  i nducemen t s  i n  r e l a t i on  t o  

any  bus ine s s  o r  s e rv i ce  and  t o  know whe the r  t he i r  c l i en t ( s )  i s  a  

p r i nc ipa l  o r  an  agen t . 67  These  ob l i ga t i ons  a r e  exp re s sed  a s  

p r i nc ip l e s  w i thou t  p r e sc r i p t i ve  imp lemen ta t i on  and  d i s c ip l i na ry  

ru l e s  wh ich  s t a t e  h ow and  wha t  w i l l  happen  i n  a  c a se  whe re  an  

i n f r ac t i on  o f  t he  ob l i ga t i ons  i s  e s t ab l i shed .  The  f o rm  and  

s u b s t a n c e  o f  t h e  o b l i g a t i o n s  i n d e e d  m i r r o r  t h e  p r i n c i p l e s - ba sed  

r egu l a t i on  unde r  t he  de f unc t  FSA. 68  The  p r i nc ip l e s - ba sed  

app roach  i n  t u rn ,  i s  p r emi sed  on  t he  f ac i l i t y  i t  o f f e r s  t he  FSA 

( r ead  FCA)  t o  move  away  f rom d i c t a t i ng  t h rough  de t a i l ed  ru l e s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
67  See FCA, Conduct of Business Sourcebook (COBS) Chapter 2: Conduct of Business 

Obligations (London: FCA, May 2014) sections 2.1 – 2.4. The current COBS builds and 
simplifies the version introduced in 2007 by the defunct FSA and under the old consolidated 
regulatory regime. 

68  The FCA itself a mutation of the FSA, supports this view on its website, to the effect that ‘[t]he 
review of the conduct of business regime is a significant milestone for us in our move towards 
more outcomes-focused regulation and away from detailed prescriptive rules. Our April 2007 
publication “Principles-based regulation - Focusing on the outcomes that matter” sets out our 
thinking on our move towards a more principles-based regulatory regime. See information 
posted on FCA website, <http://www.fca.org.uk/firms/being-regulated/meeting-your-
obligations/cobs> accessed on 23 January 2014. 
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and  supe rv i so ry  ac t i ons  how f i rms  shou ld  ope ra t e  t he i r  bus ine s s . 69 

The  FCA by  t h i s  app roach  a ims  ‘ t o  g ive  f i rms  t he  r e spons ib i l i t y  

t o  dec ide  how bes t  t o  a l i gn  bus ine s s  ob j ec t i ve s  and  p roce s s  w i th  

t he  r egu l a to ry  ou t comes ’  i t  s pec i f i e s . 70 Bu t  t h i s  app roach  can  be  

f au l t ed  f o r  i t s  t endency  t o  r e loca t e  t he  marg in  o f  app rec i a t i on  o f  

w h a t  i s  r i g h t  o r  w r o n g  a n d  w h a t  b e s t  a l i g n s  w i t h  r e g u l a t o r y  

ob j ec t i ve s  f r om the  r egu l a to r  t o  t he  r egu l a t ed  f i nanc i a l  

i n t e rmed ia ry .   

Th i rd ,  imp lemen ta t i on  and  d i s c ip l i na ry  ru l e s ,  when  c l ea r l y  

c r a f t ed ,  c an  p romote  ce r t a i n ty ,  t r an spa rency ,  and  f a i rne s s  i n  t ha t  

r egu l a t ed  en t i t i e s  know exac t l y  wha t  t hey  can  expec t  f r om the  

r egu l a to r .  Th i s  knowledge  i n  t u rn  f ac i l i t a t e s  a  more  nuanced  

en f o rcemen t  and  an  acce l e r a t ed  r e so lu t i on  o f  r egu l a to ry  d i spu t e s .  

Th i s  i s  because  whe re  t he  ru l e s  and  t he  app l i c ab l e  s anc t i ons  a r e  

known ,  c a se s  o f  i n f r ac t i ons  a r e  mos t  l i ke ly  t o  be  de t e r r ed .  

F u r t h e r ,  a n d  g i v e n  t h e  c o m p l e x i t y  o f  f i n a n c i a l  ma rke t s ,  r u l e s  a r e  

needed  t o  exp l a in  t he  p r i nc ip l e s  and  d i r ec t  imp lemen ta t i on .  The  

U K  a p p r o a c h  m e a n s  t h a t  t h e  t w i n  p e a k s  m o d e l  i s  p r a c t i s ed  i n  a  

f o rm  tha t  d i s avow s  t he s e  s a lu t a ry  qua l i t i e s  o f  a  r u l e s - ba sed  

app roach .  I t  p rov ide s  oppo r tun i t i e s  f o r  r egu l a t ed  f i rms  t o  

‘ c ap tu r e ’  a  c r i t i c a l  s t age  i n  t he  r egu l a to ry  p roce s s⎯ t he  

imp lemen ta t i on  s t age .  I t  means  t ha t  i n  sp i t e  o f  t he  change  ove r  t o  

t he  new  mode l ,  some th ing  ve s t i g i a l  o f  t he  f a i l ed  o ld  o rde r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
69  See FSA (now FCA), Principles Based Regulation – Focusing on the Outcome that Matters 

(London: FCA, April, 2007) 4 – 5.    
70  ibid, 4.     
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r ema ins .  One  ques t i on  t ha t  c an  i ndeed  be  a sked ,  a s  t o  why  i n  t he  

tw i l i gh t  and  a f t e r  t he  t r an s i t i on  t o  a  new  mode l ,  wh ich  ha s  a  

p ronounced  emphas i s  on  conduc t  o f  bus ine s s  r egu l a t i on ,  t he  UK 

has  been  v i s i t ed  w i th  two  ma jo r  f i nanc i a l  s canda l s⎯ t he  London  

In t e rbank  Of f e r  Ra t e  (L IBOR)  f i x ing  s canda l  and  t he  i nves tmen t  

ad v i ce  mi s - s e l l i n g  i n  w h i c h  a  t o t a l  o f  s i x  U K  b a n k s  w e r e  

imp l i ca t ed . 71  The  answer ,  w e  a r g u e ,  c an  be  f ound  pa r t l y  i n  t he  

p r i nc ip l e s - ba sed  app roach . 72  The  a rgumen t  f i nds  s u p p o r t  i n  t he  

Whea t l ey  Rev i ew’s  conc lu s ion  t ha t  wh i l e  a t t emp t s  t o  man ipu l a t e  

L IBOR cou ld  p o t en t i a l l y  cons t i t u t e  a  c r im ina l  o f f ence  unde r  

l eg i s l a t i on  o the r  t han  t he  Financ ia l  Se rv i ce s  and  Marke t s  Ac t  

(FSMA)  2000 ,  t he  FSA a t  t he  t ime  had  no  power  t o  i nves t i ga t e  

and  p ro secu t e  such  conduc t . 73  

F o u r t h ,  t h e  c u r r e n t  U K  a p p r o a c h  l o c a t e s  t h e  P R A  w i t h i n  t h e  

BoE . 74 I t  makes  s ense  t o  h ave  t h i s  a r r angemen t  f o r  an  e f f ec t i ve  

p ruden t i a l  r egu l a t i on  o f  banks .  Bu t  we  shou ld  a l so  app rec i a t e  t ha t  

i t  i s  su scep t i b l e  t o  d i s t o r t i on  and  con f l i c t .  G e n e r a l l y ,  t h e  m o s t  

s t r ong ly  emphas i s ed  a rgumen t  i n  f avou r  o f  a s s ign ing  p ruden t i a l  

r egu l a t i on  t o  a  c en t r a l  bank  such  a s  t he  BoE  i s  t ha t  a s  bank ing  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
71  See Her Majesty Treasury Department, The Wheatley Review of LIBOR: Final Report (London: 

HM Treasury, September 2012); D. O’Loughlin and A. Wassall, ‘HSBC estimates £96 million 
bill for investment advice mis-selling,’ Financial Times Adviser, 24 February 2014. 

72  ibid, 18. Indeed an almost identical point is argued by a commentator with respect to the 
regulatory reform in the US after the subprime mortgage crisis of 2007 – 8: J. Coffee, ‘The 
Political Economy of the Dodd-Frank: Why Financial Reform Tends to be Frustrated and 
Systemic Risk Perpetuated,’ (2012) 97, Cornell Law Review, 1019 at 1065 – 1075. 

73  HM Treasury (n 71) 18.  The Wheatley Review thus recommended that the FSMA, 2000 (at 
section 397) be amended to include as an offence, the making of a false or misleading statement 
in order to manipulate LIBOR. 

74  Part 2 of the UK, Financial Services Act, 2012, amending sections 1 – 18 of the FSMA 2000. 
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s u p e r v i s o r  ( f o r  m i c r o - p ruden t i a l  supe rv i s i on  mos t l y )  i t  w i l l  h ave  

f i r s t - hand  knowledge  o f  t he  cond i t i on  o f  and  pe r f o rmance  o f  

banks .  T h i s  i n  t u r n  c a n  h e l p  i t  i d e n t i f y  a n d  r e s p o n d  t o  t h e  

emergence  o f  sy s t emic  p rob l em in  a  t ime ly  manne r .  Bu t  t h i s  

a rgumen t  i s  open  t o  c r i t i c i sms  a t  two  l eve l s .  A t  t he  f i r s t  l eve l ,  t o  

l oca t e  p ruden t i a l  r egu l a t i on  w i th in  t he  BoE  c an ,  t heo re t i c a l l y  

s p e a k i n g ,  d i s t o r t  t he  mac ro - p ruden t i a l  r egu l a t i on  o f  t he  en t i r e  UK 

f inanc i a l  s y s t em.  Th i s  cou ld  be  t he  ca s e  w he re  t he  f ocus  on  

mac ro - p ruden t i a l  r egu l a t i on  i s  mos t l y  on  banks  and  w i thou t  

commensu ra t e  f ocus  on  i n su re r s  and  s ecu r i t i e s  ma rke t  ope ra to r s .    

A t  t h e  s e c o n d  l eve l ,  t he  UK app roach  can  exace rba t e  t he  

t heo re t i c a l  con f l i c t  be tween  p ruden t i a l  r egu l a t i on  and  mone t a ry  

po l i cy  r egu l a t i on .  P ruden t i a l  r egu l a t i on  a s  we  men t io ned  i n  

chap t e r  2  add re s se s  t he  s a f e ty  and  soundnes s  o f  an  i nd iv idua l  

f i nanc i a l  i n t e rmed ia ry  (mic ro - p ruden t i a l  r egu l a t i on )  and  t he  

s t a b i l i t y  o f  t h e  e n t i r e  f i n a n c i a l  s y s t e m  ( m a c r o- p ruden t i a l  

r egu l a t i on ) ;  mone t a ry  po l i cy  r egu l a t i on ,  on  t he  o the r  hand ,  

i nvo lve s  i n f l a t i on  t a rge t i ng  mos t  o f t en  t h rough  con t r ac t i on  o r  

expans ion  o f  money  supp ly .  The  con f l i c t  be tween  t he  two  a r i s e s  

w h e r e  a  c e n t r a l  b a n k ’ s  a t t emp t  t o  r evamp  a  dep re s sed  economy  

th rough  l ower  i n t e r e s t  r a t e s  t o  i nc r ea se  l i qu id i t y  supp ly  t u rn s  

i n to  a  l e s s  t i gh t l y  r egu l a t ed  mone t a ry  po l i cy  t o  avo id  adve r se  

e f f ec t s  on  banks ’  e a rn ings  and  c r ed i t  qua l i t y ;  and  (o r )  w h e r e  a  

c en t r a l  bank  encou rage s  banks  t o  ex t end  c r ed i t s  more  l i be r a l l y  t o  

complemen t  a n  expans iona ry  mone t a ry  po l i cy .  I n  e i t he r  c a se ,  
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t he r e  i s  a  po t en t i a l  t ha t  a t  some  s t age  a  l i be r a l  mone t a ry  po l i cy  

can  l e ad  t o  exces s  l i qu id i t y  wh ich  can  i n  t u r n  f eed  i n to  ano the r  

‘ boom and  bus t  cyc l e . ’  A l l  o f  t h i s  o f  cou r se  i s  t heo re t i c a l  and  

bu i l t  on  a n  a s sumpt ion  t ha t  l i nks  a  l i be r a l  mone t a ry  po l i cy  t o  t he  

r i sk  o f  de l e t e r i ous  c r ed i t  expans ion .  None the l e s s ,  t h i s  s cena r io  

a rgues  aga in s t  t he  l oca t i on  o f  p ruden t i a l  r egu l a t i on  o f  t he  

bank ing  s ec to r  and  even  t he  en t i r e  f i nanc i a l  sy s t em in  a  c en t r a l  

bank  a s  t he  cu r r en t  UK tw in  peaks  app roach  shows .  Fo r  t h i s  and  

o the r  r e a sons  canvas sed  above ,  we  submi t  t ha t  t he  tw in  peaks  

app roach  on ly  o f f e r s  a  t emp la t e  on  wh ich  we  can  c r a f t  an  

e f f ec t i ve  f i nanc i a l  r egu l a to ry  mode l  f o r  N ige r i a ;  i t  c anno t  be  

app l i ed  t o  add re s s  t he  c r i s i s  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a ,  

w h i c h  i n  t h i s  c o n t e x t  i s  r e f l e c t e d  i n  t h e  v i e w  t h a t  t h e  C B N  

s o m e t i m e s  p u r s u e s  a  l i b e r a l  m o n e t a r y  p o l i c y  t o  m a s k  i t s  de f i c i en t  

p ruden t i a l  supe rv i s i on  o f  banks . 75 

The  nex t  s ec t i on  p r e sen t s  and  j u s t i f i e s  ( a l be i t  

p r e l im ina r i l y )  ou r  advocacy  f o r  t he  adop t i on  o f  ob j ec t i ve s - ba sed  

t r i p l e  peaks  a r ch i t e c tu r e  a s  an  e f f ec t i ve  f i nanc i a l  r egu l a to ry  

mode l  f o r  t he  N ige r i an  con t ex t .    

 

 

 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
75  A. Teriba, ‘Clarification on Recent CBN Proposals’ 12 available online at: <SSRN: http:/ 

/ssrn.com/abstract= 587966> accessed on 12 December 2013.    
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3 .4   O B J E C T I V E S - B A S E D  T R I P L E  P E A K S  F I N A N C I A L  R E G U L A T I O N  

I n  t he  l a s t  two  p r eced ing  s ec t i ons ,  we  s i t ua t ed  t h i s  r e s ea r ch  

w i t h i n  p u b l i c  i n t e r e s t  t h e o r i e s  o f  ( f i n a n c i a l )  r e g u l a t i o n  a n d  

a rgued  t ha t  t he se  t heo r i e s  a r e  man i f e s t ed  i n  t he  f ou r  f i nanc i a l  

r egu l a to ry  ob j ec t i ve s  o f  f i nanc i a l  sy s t em s t ab i l i t y ,  consumer  

f i nanc i a l  p ro t ec t i on ,  ma rke t  i n t eg r i t y  and  marke t  compe t i t i on .  We  

a l so  a rgue  t ha t  t he  ques t i on  o f  wh ich  f i nanc i a l  r egu l a to ry  mode l  a  

coun t ry  adop t s  i s  d r i ven  l a rge ly  by  co n t ex tua l  f a c to r s ;  and  t ha t  

t he  ex t an t  ( f unc t i ona l  f i nanc i a l  r egu l a t i on ,  conso l i da t ed  f i nanc i a l  

r egu l a t i on  and  tw in  peaks  f i nanc i a l  r egu l a t i on )  mode l s  a r e  

de f i c i en t  and  t hus  i ne f f ec t i ve  f o r  t he  N ige r i an  con t ex t .  G iven  

t he se  a rgumen t s ,  a  l og i ca l  ques t i on  wou ld  be  t o  a sk  wh ich  mode l  

e f f ec t i ve ly⎯a t  l e a s t  i n  t heo ry⎯ f i t s  t he  N ige r i an  con t ex t .   The  

answer  we  s t r ong ly  a rgue  l i e s  i n  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on .  I n  s uppo r t ,  w e  w ou ld  i n  t h i s  s ec t i on  f ocus  

on  t h r ee  ques t i ons :  wha t  i s  ob j ec t i ve s -ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on ;  w ha t  a r e  i t s  t heo re t i c a l  and  p r ac t i c a l  appea l s  

i n  t he  N ige r i an  con t ex t ;  and  how does  i t  improve  upon  ex t an t  

mode l s .   

3 .4 .1   W h at  i s  Ob jec t ive s - Based  Tr ip l e  Peaks  F inanc ia l  

R e g u l a t i o n ?  

I t  i s  a  f i nanc i a l  r egu l a to ry  mode l  a cco rd ing  t o  wh ich  t he  agenc i e s  

t ha t  supe rv i s e  f i nanc i a l  i n t e rmed ia r i e s  ough t  t o  cons i s t  o f  t h r ee  

i n s t i t u t i ona l  bod i e s  t ha t  a r e  de s igned  t o  f ocus  on  t he  

imp lemen ta t i on  o f  f ou r  ma in  ob j ec t i ve s  o f  f i nanc i a l  sy s t em 
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s t a b i l i t y ,  consumer  f i nanc i a l  p ro t ec t i on ,  and  marke t  i n t eg r i t y  

t oge the r  w i th  marke t  compe t i t i on .  The  mode l  i s  ob j ec t i ve s - ba sed  

because  i t  g i ve s  a  more  p ronounced  r egu l a to ry  man i f e s t a t i on  t o  

t he  f ou r  ob j ec t i ve s  o f  f i nanc i a l  r egu l a t i on  d i s cus sed  i n  chap t e r  2  

and  h igh l i gh t ed  above .  I t  i s  t r i p l e  peaks  because  i t  advoca t e s  

t h r ee  coo rd ina t e  f i nanc i a l  supe rv i so ry  agenc i e s ,  name ly  a  

f i nanc i a l  s y s t em s t ab i l i t y  r egu l a to r ,  a  cons umer  f i nanc i a l  

p ro t ec t i on  agency  and  marke t  i n t eg r i t y  r egu l a to r .  We  wou ld  i n  

Chap t e r  6  sugges t  t en t a t i ve  names  f o r  t h r ee  agenc i e s  and  d i s cus s  

more  f u l l y  t he  no rma t ive  r egu l a to ry  a r ch i t e c tu r e  unde r  wh ich  

t hey  shou ld  ope ra t e  i nc lud ing  t he i r  r e spec t i ve  r emi t s  and  

app l i c ab l e  r egu l a to ry  p r i nc ip l e s .   

3 .4 .2   Objec t ive s - Based  Tr ip l e  Peaks  F inanc ia l  Regu la t ion  

an d  t h e  N i g e r i a n  C o n t e x t  

The  appea l ,  i n  t e rms  o f  e f f ec t i venes s ,  o f  ob j ec t i ve - ba sed  t r i p l e  

peaks  f i nanc i a l  r egu l a t i on  f o r  t he  N ige r i an  con t ex t  i s  

app roachab l e  i n  t heo re t i c a l  and  p r ac t i c a l  t e rms .   

 Theo re t i c a l l y ,  t he  ob j ec t i ve s - ba sed  app roach  po t en t i a l l y  

max i mi se s  f i nanc i a l  r egu l a to ry  syne rg i e s  on  f i ve  l eve l s :  t he  

po l i cy  ob j ec t i ve s  l eve l ,  t h e  po l i cy  i n s t rumen t  l eve l ,  i n  t he  u se  o f  

r egu l a to ry  i n f o rma t ion ,  a t  t he  expe r t i s e  l eve l  and  t he  

admin i s t r a t i ve  l eve l .  Gene ra l l y ,  r egu l a to ry  syne rgy  occu r s  whe re  

bene f i c i a l  ou t comes  ach i eved  i n  t he  pu r su i t  o f  one  ob j ec t i ve  
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s u p p o r t  t h e  a c h i e v e m e n t  o f  o n e  o r  m o r e  o b j e c t i v e s . 76 A p p l i e d  t o  

t he  ob j ec t i ve s - ba sed  app roach ,  i t  c an  be  expec t ed  i n  p r i nc ip l e  and  

i n  t e rms  o f  s y n e r g y  o f  p o l i c y  o b j e c t i v e s  t ha t  t he  succe s s f u l  

pu r su i t  o f  sy s t emic  s t ab i l i t y  w i l l  l e ad  t o  cond i t i ons  f avou rab l e  t o  

t he  s a f e ty  and  soundnes s  o f  N ige r i an  f i nanc i a l  i n s t i t u t i ons .  

I l l u s t r a t i ve ly ,  t he  work  o f  a  N ige r i an  sy s t emic  s t ab i l i t y  r egu l a to r  

i n  t e rms  o f  e f f ec t i ve  p ruden t i a l  r egu l a t i on  wou ld  f eed  i n to  t he  

s a f e t y  a n d  s o u n d n e s s  o f  t h e  c o u n t r y ’ s  f i n a n c i a l  s y s t e m  a n d  t h u s  

a s s i s t  t he  work  o f  t he  marke t  i n t eg r i t y  r egu l a to r .  I n  t e rms  o f  

s y n e r g y  o f  p o l i c y  i n s t r u m e n t s  i t  c an  be  expec t ed  i n  p r i nc ip l e  f o r  

i n s t ance  t ha t  t he  bene f i t s  o f  sy s t emic  su rve i l l ance  ca r r i ed  ou t  by  

t he  f i nanc i a l  sy s t em s t ab i l i t y  r egu l a to r  w i l l  f e ed  i n to  co t e rminous  

f unc t i ons  o f  t he  o the r  r egu l a to r s  and  t hus  e l im ina t e  t he  need  f o r  

dup l i c a t i ve  sy s t emic  su rve i l l ance .  I n  t e rms  o f  i n fo rma t ion  

s y n e r g y  i t  c an  be  expec t ed  f o r  i n s t ance  t ha t  bus ine s s  conduc t  

p rob l ems  l i n k e d  t o  a  f i n a n c i a l  i n s t i t u t i o n  m a y  t h r o w  u p  r e d  f l a g s  

r ega rd ing  t he  co rpo ra t e  gove rnance  p r ac t i c e s  o f  t he  i n s t i t u t i on  

and  t hus  r a i s e  ques t i ons  abou t  i t s  s a f e ty  and  soundnes s ,  g iven  i n  

pa r t i cu l a r  and  a s  demons t r a t ed  i n  Chap t e r  2  t he  impor t ance  o f  

co rpo ra t e  gove rnance  i n  t he  N ige r i an  f i nanc i a l  sy s t em.  In  r e l a t i on  

t o  s y n e r g y  o f  e x p e r t i s e  i t  c an  be  expec t ed  t ha t ,  f o r  i n s t ance ,  t he  

s u p e r v i s o r y  e x p e r t i s e  i n  a s s e t - l i ab i l i t y  managemen t  i n  t he  

bank ing  s ec to r  may  be  app l i c ab l e  t o  t he  i n su rance  s ec to r .  

Admin i s t ra t i v e  s ynergy  i s  enhanced  i n  p r i nc ip l e  by  combin ing  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
76  OECD, Policy Framework for Effective and Efficient Financial Regulation (Paris, Organisation 

for Economic Cooperation and Development, 2010) 37.  
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consumer  f i nanc i a l  p ro t ec t i on  o f  bank  cus tomer s ,  i n su rance  

po l i cy  ho lde r s  and  cap i t a l  ma rke t  i nves to r s  i n  one  consumer  

f i nanc i a l  p ro t ec t i on  agency .  A no the r  t heo re t i c a l  appea l  o f  t he  

ob j ec t i ve s - ba s e d  a p p r o a c h  f o r  t h e  N i g e r i a n  c o n t e x t  i n c l u d e  i t s  

po t en t i a l s  t o  enhance  cons i s t en t  and  cohe ren t  imp lemen ta t i on  o f  

f i nanc i a l  r egu l a to ry  ob j ec t i ve s .   

 I n  p r ac t i c a l  t e rms ,  t he  ob j ec t i ve s - ba sed  app roach  p rov ide s  

an  e f f ec t i ve  mode l  f o r  N ige r i a  i n  s eve ra l  key  r e s p e c t s  w h i c h  a r e  

a r t i cu l a t ed  ex t ens ive ly  i n  chap t e r s  6  and  7 .  Fo r  ou r  p r e sen t  

pu rpose s ,  i t  i s  wor th  no t i ng  t ha t  t he  ob j ec t i ve s - ba sed  app roach  t o  

r egu l a to ry  cap i t a l  t o  be  canvas sed  i n  chap t e r  7  p rov ide s  a  

p r ac t i c a l  so lu t i on  t o  t he  pe r s i s t en t  and  deb i l i t a t i ng  s cena r io  o f  

abus ive  co rpo ra t e  gove rnance  p r ac t i c e s  i n  t he  N ige r i an  f i nanc i a l  

s e r v i c e s  s e c t o r .  I t s  f o c u s  o n  r e g u l a t o r y  o b j e c t i v e s  a n d  n o t  o n  

l ega l  s t a t u s  o f  f i nanc i a l  i n t e rmed ia r i e s  e l im ina t e s  t he  man i f e s t  

need  f o r  cons t an t  i n t e r - agency  coo rd ina t i on  among  N i g e r i a ’ s  

cu r r en t  f unc t i ona l  f i nanc i a l  r egu l a to r s .  I t  g i ve s  an  unp receden t ed  

f ocus  and  nuanced  a t t en t i on  t o  cons umer  f i nanc i a l  p ro t ec t i on  i n  

N i g e r i a  b y  a s s i g n i n g  a n  i n d e p e n d e n t  s e a t  t o  c o n s u m e r  p r o t e c t i o n  

a t  t he  f i nanc i a l  r egu l a to ry  t ab l e .  I t  m in imi se s  r e gu l a to ry  

dup l i c a t i on  and  p rov ide s  a  s i ng l e  admin i s t r a t i ve  en t ry  po in t  f o r  

f i nanc i a l  i n t e rmed ia r i e s  on  ma t t e r s  r e l a t i ng  t o  t he  f ou r  r egu l a to ry  

ob j ec t i ve s .  F ina l l y  i t  a l i gns  f i nanc i a l  r egu l a t i on  i n  N ige r i a  w i th  

t he  emerg ing  i n t e rna t i ona l  be s t  p r ac t i c e  a cco rd ing  t o  wh ich  t he  

f i r s t  s t ep  i n  deve lop ing  a  s ound  i n s t i t u t i ona l  s y s t em f o r  
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gove rnmen t ’ s  r egu l a to ry  i n t e rven t i on  i n  t he  f i nanc i a l  s e rv i ce s  

i ndus t ry  i s  t o  a s s ign  r egu l a to ry  ob j ec t i ve s  and  i n s t rumen t s  t o  key  

s e p a r a t e  i n s t i t u t i o n s . 77  

3 .4 .3   W h at  D oes  Ob jec t ive s - Based  Approach  Add  to  

Extant  Mode l s?  

A s  c a n v a s s e d ,  t he  ob j ec t i ve s -ba sed  app roach  bu i l d s  on  f unc t i ona l  

f i nanc i a l  r egu l a t i on  i n  t ha t  i t  l im i t s  t he  oppo r tun i t i e s  f o r  

r egu l a to ry  a rb i t r age  c r ea t ed  by  l a ck  o f  e f f ec t i ve  coo rd ina t i on  

among  f unc t i ona l  r egu l a to r s .  I t  improves  upon  t he  f unc t i ona l  

f i nanc i a l  r egu l a t i on ’ s  app roach  t o  s y s t emic  s t ab i l i t y  by  f ocus s ing  

l e s s  on  t he  l ega l  s t a t u s  o f  a  f i nanc i a l  i n t e rmed ia ry  bu t  more  on  

how i t s  s i z e  and  bus ine s s  ope ra t i ons  a f f ec t  t he  s a f e ty  and  

s o u n d n e s s  o f  t h e  f i n a n c i a l  s y s t em.   

 F u r t h e r ,  t h e  o b j e c t i v e s - ba sed  app roach  improves  upon  

conso l i da t ed  f i nanc i a l  r egu l a t i on  because  i t  e l im ina t e s  t he  

pos s ib i l i t y  t ha t  unequa l  supe rv i so ry  a t t en t i on  wou ld  be  g iven  t o  

f ou r  r egu l a to ry  ob j ec t i ve s .  I t  a l s o  enhances  t he  deve lopmen t  and  

dep loymen t  o f  t he  nece s sa ry  supe rv i so ry  sk i l l s  s e t s  f o r  f i nanc i a l  

s y s t e m  s t a b i l i t y ,  c o n s u m e r  p r o t e c t i o n ,  m a r k e t  i n t e g r i t y  a n d  

marke t  compe t i t i on .   

 The  ob j ec t i ve s - ba sed  app roach  does  more  t han  mere ly  

add ing  ano the r  peak  t o  t he  tw in  peaks  app roach ,  i n  t ha t  i t  

p rov ide s  a  c l e a r e r  s epa ra t i on  and  min imi se s  t he  i nhe ren t  con f l i c t  

i n  t he  f i nanc i a l  sy s t em s t ab i l i t y  and  mone t a ry  po l i cy  r egu l a to ry  
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f unc t i ons  o f  a  c en t r a l  bank .  By  f ocus s ing  s epa ra t e ly  on  cons umer  

f i nanc i a l  p ro t ec t i on  and  marke t  i n t eg r i t y ,  t he  ob j ec t i ve s - ba sed  

app roach  e l im ina t e s  t he  po t en t i a l  f o r  t he  tw in  peaks  app roach  t o  

con f l a t e  r egu l a t i on  o f  t he  two  ob j ec t i ve s .  Where ,  a s  wou ld  be  

canvas sed  f o r  N ige r i a ,  t he  ob j ec t i ve s - ba sed  app roach  i s  ba sed  on  

c l ea r l y  a r t i cu l a t ed  imp lemen ta t i on  ru l e s  and  no t  on  exho r t a to ry  

p r i nc ip l e s ,  i t  r educes  t he  pos s ib i l i t y  t ha t  t he  dec i s i on  on  t he  

marg in  o f  app rec i a t i on  o f  wha t  cons t i t u t e s  p rope r  r egu l a to ry  

conduc t  wou ld  be  r e loca t ed  f rom the  r egu l a to r s  t o  r egu l a t ed  

f i nanc i a l  i n t e rmed ia r i e s .     
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3 .5   C O N C L U S I O N  

Thi s  chap t e r  ha s  a r t i cu l a t ed  t he  t heo re t i c a l  j u s t i f i c a t i ons  f o r  t h i s  

r e s ea r ch .  I t  h a s  add re s sed  a  s e l f - imposed  s t anda rd  acco rd ing  t o  

w h i c h  a  p r o j e c t  s u c h  a s  t h e  i n s t a n t  t o  d e s i g n  a  n e w  f i n a n c i a l  

r egu l a to ry  sy s t em shou ld  a im  f o r  an  app roach  wh ich  f i t s  t he  

r egu l a to ry  con t ex t  o f  t he  sub j ec t  coun t ry  and  mi r ro r  r e l evan t  

con t empora ry  r egu l a to ry  be s t  p r ac t i c e s .  To  add re s s  t h i s  s t anda rd ,  

t he  chap t e r  s e t  f o r  i t s e l f  and  accompl i shed  f ou r  t heo re t i c a l  t a sk s .  

I t  s i t ua t ed  t h i s  r e s ea r ch  w i th in  a  p ub l i c  i n t e r e s t  a ccoun t  o f  

f i nanc i a l  r egu l a t i on  and  co r r ec t i ve  j u s t i c e  t heo ry .  I t  connec t ed  

t he  pub l i c  i n t e r e s t  a ccoun t  w i th  t he  f ou r  f i nanc i a l  r egu l a to ry  

ob j ec t i ve s  d i s cus sed  i n  chap t e r  2  ( f i nanc i a l  sy s t em s t ab i l i t y ,  

consumer  f i nanc i a l  p ro t ec t i on ,  f i nanc i a l  ma rke t  i n t eg r i t y  and  

f i nanc i a l  ma rke t  compe t i t i on ) .  I t  eva lua t ed  t he  f ou r  r e cogn i s ed  

mode l s  f o r  t he  imp lemen ta t i on  o f  t he se  ob j ec t i ve s  and  a rgued  t ha t  

none  p rov ide s  t he  be s t  f i t  f o r  t he  N ige r i an  f i nanc i a l  r egu l a to ry  

con t ex t .  The  f ou r th  a r t i cu l a t ed  t he  r ea sons  why  an  ob j ec t i ve s -

ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a to ry  a r ch i t e c tu r e  f i t s  t he  

N i g e r i a n  c o n t e x t .   

 O v e r a l l ,  t h e  d i s c u s s i o n  i n  t h i s  c h a p t e r  w a s  p a r t l y  i n t e n d e d  

t o  p r e f ace  a  c l o se r  ana ly s i s  i n  chap t e r  4  o f  t he  r ea sons  why  

f i nanc i a l  r egu l a to ry  s y s t ems  f a i l  o r  s ucceed  and  w ha t  compara t i ve  

l e s sons  can  be  d r awn  the r e f rom f o r  t he  r e f o rm  o f  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .  I t  was  equa l l y  mean t  t o  p r e f ace  t he  deba t e  

on  t he  p ro s  and  cons  o f  impos ing  t o r t  l aw  neg l i gen t  l i ab i l i t y  
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f i nanc i a l  r egu l a to r s  i n  N ige r i a  i n  chap t e r  5 .  I t  s im i l a r l y  s e rve s  a s  

t he  ph i l o soph i ca l  f ounda t i on  o f  a  f u l l  d i s cus s ion  ( i n  chap t e r s  6  

and  7 )  o f  t he  no rma t ive  r egu l a to ry  p r i nc ip l e s ,  i n s t i t u t i ona l  

a r ch i t e c tu r e  and  r e f o rm  s t r a t eg i e s  t ha t  a r e  compr i s ed  i n  ou r  

advocacy  f o r  t he  adop t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on  i n  N ige r i a .    
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W H Y  D O  F I N A N C I A L  R E G U L A T O R Y  S Y S T E M S  O F T E N  F A I L  O R  

S U C C E E D ?  W H A T  C A N  A  N I G E R I A N  O B J E C T I V E S - B A S E D  T R I P L E  

P E A K S  A P P R O A C H  L E A R N ?   

 

4 . 1   I N T R O D U C T I O N  

Thi s  chap t e r  and  t he  nex t  a r e  a  two - pa r t  ana ly s i s  wh ich  occup i e s  

a  m id - po in t  i n  t h i s  r e s ea r ch .  The  f i r s t  pa r t  he r e in  d i s cus se s  t he  

l e s sons  t ha t  a  N ige r i an  ob j ec t i ve s - ba sed  t r i p l e  peaks  app roach  

canvas sed  i n  t he  Chap t e r  3  c an  d r aw  f rom the  f a i l u r e  and  succe s s  

o f  f i nanc i a l  r egu l a t i on  i n  t h r ee  advanced  and  one  deve lop ing  

compara to r  j u r i sd i c t i ons :  Canada ,  t he  UK,  US  and  Ma lays i a .  An  

ana ly s i s  o f  compara t i ve  f i nanc i a l  r egu l a to ry  l e s sons  i s  cons ide r ed  

ge rmane  t o  t he  ove ra l l  f r amework  o f  t h i s  t he s i s  because  coun t r i e s  

o f t en  l e a rn  f rom one  ano the r  f o r  l aw  and  i n s t i t u t i ona l  r e f o rm  

pu rpose s .  The  f o rm  and  subs t ance  o f  t he  ‘ l e a rn ing ’  c an  va ry  

acco rd ing  t o  t he  r ec ip i en t  coun t ry ’ s  i nd iv idua l  c i r cums tances ,  t he  

r egu l a to ry  con t ex t  and  na tu r e  o f  t he  l aw( s )  and  (o r )  i n s t i t u t i on ( s )  

i nvo lved  i n  t he  r e f o rm ,  a s  we l l  a s  t he  a f f i n i t i e s  sha r ed  by  t he  

coun t r i e s  i nvo lved .  Bu t  r a r e ly  nowadays ,  do  coun t r i e s  i n i t i a t e  

r egu l a to ry  r e f o rms  i n  i so l a t i on  o f  p rog re s s  and  p i t f a l l s  r e co rded  

e l s ewhe re .  Th i s ,  pe rhaps ,  i s  exp l i c ab l e  on  t he  r ea l i s a t i on  t ha t  no  

coun t ry  i s ,  o r  c an  eve r  r ema in  i so l a t ed  i n  t he  r egu l a to ry  r e f o rm  

con t ex t ;  and  i t  i s  pa r t l y  by  d r awing  l e s sons  f rom compara to r s ,  

t ha t  a  coun t ry  en r i ches  and  r e f i ne s  i t s  l aws  and  r egu l a to ry  

i n s t i t u t i ons  f o r  a  be t t e r  and  more  e f f ec t i ve  exe rc i s e  o f  t he  

gove rnmen ta l  monopo ly  o f  f i nanc i a l  r egu l a t i on .   
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Thus  f a r ,  t he  N ige r i an  con t ex t  i n  l a rge  pa r t  va l i da t e s  t h i s  

gene ra l  v i ew  in  t ha t  i t s  f i nanc i a l  r egu l a to ry  f r amework  o f t en  

t r a cks  deve lopmen t s  i n  t he  UK and  US ;  and ,  f o l l ow ing  t he  

f i nanc i a l  c r i s i s  o f  2008  –  09 ,  i t  e s t ab l i shed  t he  Ma lays i an  mode l  

o f  an  Asse t  Managemen t  Company  t o  add re s s  t he  p rob l em o f  non -

pe r f o rming  l oans  i n  i t s  f i nanc i a l  sy s t em. 1 Th i s  chap t e r  bu i l d s  on  

t h i s  r egu l a to ry  t r an sp l an t  pa t t e rn .  I t  opens  up  and  add re s s e s  

ques t i ons  wh ich  a s  demons t r a t ed  by  t he  r ecen t  nea r  un ive r s a l  

f i nanc i a l  c r i s e s ,  i n t e r s ec t  compara t i ve  f i nanc i a l  r egu l a t i on ,  

f i nanc i a l  l ega l  t r an s p l an t a t i on  and  t he  N ige r i an  con t ex t ,  name ly  

w hy  do  f i nanc i a l  r egu l a to ry  sy s t ems  o f t en  f a i l  o r  succeed ,  i n  

t e rms  o f  a  pe r ce ived  i nab i l i t y  t o  s e rve  a  f undamen ta l  r a t i ona l e  

f o r  t he i r  ex i s t ence⎯ t o  an t i c i pa t e  o r  p r even t  f i nanc i a l  sy s t em 

co l l ap se?  I s  t he  i nab i l i t y  a t t r i bu t ab l e  t o  f i t  and  de s ign  o f  t he  

na t i ona l  r egu l a to ry  con t ex t ,  o r  a  conca t ena t i on  o f  c aus a l i t i e s  

w h i c h  i n c l u d e  d e f i c i e n t  r u l e s  a n d  l e g i s l a t i v e  f a i l u r e ,  w e a k  

gove rnance  o f  r egu l a to ry  agenc i e s ,  r egu l a to ry  cap tu r e  and  t he  

conduc t  o f  f i nanc i a l  i n t e rmed ia r i e s ,  t he  ‘ shockwave ’  o f  

ex t e rna l l y  i nduced  f i nanc i a l  me l t down ?  I f  s o ,  d o es  a  t r an sp l an t  o f  

r egu l a to ry  sy s t em p re sen t  a  c r ed ib l e  hope  f o r  a  c r i s i s - p rone  

f i nanc i a l  s y s t em s uch  a s  N ige r i a?  I f  no t ,  s hou ld  f a i l u r e  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  Section 1, Asset Management Corporation of Nigeria (AMCON) Act No. 4, 2010; D. Alford, 

‘Reform of the Nigerian Banking System―Asset Management Corporation of Nigeria 
(AMCON) and the Recent Developments (2011) 3 – 5, available online at: 
<http://ssrn.com/abstract=2006057> accessed  on 28 July 2012; O. Ajayi, Troubled Assets 
Resolution (London: LexisNexis, 2012) 15 – 34. 
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r e f o rm  in  o the r  j u r i sd i c t i ons  on ly  s u g g e s t  l e s sons  f o r  t he  r e f o rm  

o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a ,  o the r  t han  a  l i t e r a l  t r an sp l a n t  

o f  t he  r egu l a to ry  pa th s  chosen  i n  t hose  j u r i sd i c t i ons?  Wha t ,  i n  

s u m ,  c a n  t h e  p r o p o s a l  f o r  a  N i g e r i a n  o b j e c t i v e s - ba sed  t r i p l e  

peaks  f i nanc i a l  r egu l a t i on  l e a rn ,  f r om the  pe r ce ived  succe s se s  

and  p i t f a l l s  i n  t he  Canad i an ,  Ma lays i an ,  UK and  US  f i nanc i a l  

r egu l a t i on  du r ing  t he  g loba l  f i nanc i a l  c r i s i s ?  Th i s  l a s t  ques t i on ,  

l i e s  a t  t he  hea r t  o f  t h i s  chap t e r .  

Th i s  chap t e r  i s  d iv ided  i n to  f ou r  s e c t i o n s .  T h i s  i n t r o d u c t o r y  

pa r t  i s  t he  f i r s t  s ec t i on .  The  s econd  s ec t i on  ana ly se s  t he  

t heo re t i c a l  backg round  t o  f i nanc i a l  l ega l  t r an sp l an t a t i on  and  

s i t u a t e s  t h i s  c h a p t e r ’ s  t r an sp l an t  app roach  and  t ha t  o f  t he  t he s i s  

i n  gene ra l  w i th in  t he  O t t o  K h a n  F r e u d  s choo l  o f  l ega l  

t r an sp l an t a t i on .  The  t h i rd  s e c t i o n  d i s c u s s e s  t h e  c a u s a l i t i e s  o f  

f i nanc i a l  r egu l a to ry  s y s t em f a i l u r e  o r  s u c c e s s  i n  t he  con t ex t  o f  

t he  Canad i an ,  Ma lays i an ,  UK,  and  US  expe r i ence  i n  t he  GFC;  and  

d r aws  l e s sons  f o r  t he  p roposed  t r i p l e  peaks  f i nanc i a l  r egu l a to ry  

f r amew ork  i n  N ige r i a .  The  f ou r th  s e c t i o n  c o n c l u d e s  t h e  p a p e r .  
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4 .2   T H E O R E T I C A L  A P P R O A C H E S  T O  L E G A L  A N D  F I N A N C I A L  

R E G U L A T O R Y  T R A N S P L A N T  

Lega l  t r an sp l an t  t heo r i s t s  gene ra l l y  a rgue  f o r  t h r ee  rou t e s  f o r  

‘ d i f f u s ion ’  o f  l aws  and  i n s t i t u t i ons  ac ro s s  na t i ona l  j u r i sd i c t i ons .  

Th i s  s e c t i o n  e x a m i n e s  t h e s e  r o u t e s ,  f i r s t ,  i n  t e rms  o f  t he i r  

r e l evance  t o  t h i s  chap t e r ’ s  t r an sp l an t  app roach  and ,  s econd ,  i n  

r e l a t i on  t o  ou r  ove ra l l  app roach  t o  l ega l  and  r egu l a to ry  t r an sp l an t  

i n  t h i s  r e s ea r ch .  Th i s  s ec t i on  s i t ua t e s  t ha t  app roach  w i th in  t he  

O t t o  K h a n  F r e u d  s choo l  o f  l e ga l  t r an sp l an t  and  a rgues  f o r  t he  

t ransp lan t  o f  r egu la to ry  l e s sons .  

4 .2 .1   The  W atson  Schoo l  ( ‘ the  t rans f er i s t s ’ )    

The  f i r s t  t r an sp l an t  r ou t e  wh ich  i s  encapsu l a t ed  i n  t he  

pos tu l a t i ons  o f  t he  Watson  s choo l  ( ‘ t he  t r an s f e r i s t s ’ )  i nvo lve s  a  

d i r ec t  o r  l i t e r a l  t r an s f e r  o f  l aws  and  i n s t i t u t i ons  f rom one  

j u r i s d i c t i o n  t o  an o th e r .  I n  t h e  t r an s f e r i s t s ’  v i ew ,  t h i s  r o u t e  i s  t h e  

mos t  f e r t i l e  sou rce  o f  l ega l  deve lopmen t ,  ‘ s i nce  changes  i n  mos t  

s y s t e m s  a r e  t h e  r e s u l t  o f  bo r rowing . ’ 2 Taken  l i t e r a l l y ,  t h i s  i s  a  

pe r sua s ive  con t en t i on  and  may  we l l  a ccoun t  f o r  t he  ‘ t r an s f e r ’  o f  

c a se  l aw  p receden t s  a c ro s s  common  l aw  j u r i sd i c t i ons .  Bu t  i t  i s  

doub t f u l  i f  l i t e r a l  t r an sp l an t  o f  l aws  a s  advoca t ed  by  t he  

t r an s f e r i s t s  c an  work  e f f ec t i v e ly  w i thou t  a  cons ide r a t i on  o f  t he  

s o c i a l ,  c u l t u r a l ,  e c o n o m i c  a n d  p o l i t i c a l  c o n t e x t s  o f  t h e  

‘ expo r t i ng ’  j u r i sd i c t i on  and  t ha t  o f  t he  ‘ impor t i ng ’  j u r i sd i c t i on .   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2  A. Watson, ‘Legal Transplants and Law Reform,’ (1976) 92 LQR 94. 
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The  compara t i ve  ca se  o f  N i g e r i a  a n d  U K  i l l u s t r a t e s  t h e  

f o r ego ing  po in t .  N ige r i a  ha s  l ega l ,  l i ngu i s t i c  (Eng l i sh  l anguage )  

and  co lon i a l  a f f i l i a t i ons  w i th  t he  UK,  bu t  t he se  a f f i l i a t i ons  a lone  

can  ha rd ly  suppo r t  a  c a se  f o r  a  ‘ l ock ,  s t ock  and  ba r r e l ’  t r an sp l an t  

o f  t he  UK mode l  o f  f i nanc i a l  r egu l a t i on  t o  N ige r i a  i n  t he  gu i s e  o f  

mode rn i s a t i on ,  l e t  a l one  can  s u c h  a  t r a n s p l a n t  e v e n  w o r k  i n  

N i g e r i a ,  w i t h o u t  a  p r o p e r  s t u d y  o f  t h e  e x p e r i e n t i a l  f a c t o r s  t h a t  

i n f o rmed  t he  UK cho i ce  o f  r egu l a to ry  app roach ,  and  t hose  f ac to r s  

l a rge ly  r e spons ib l e  f o r  t he  pe r ce ived  f a i l u r e  o f  t he  N ige r i a  

app roach .  I n  pa r t  f o r  t h i s  r e a son ,  i t  i s  submi t t ed  t ha t  t he  

t r an s f e r i s t s ’  app roach  i s  i napp l i c ab l e  i n  t he  con t ex t  o f  t he  p r e sen t  

r e s ea r ch  whose  a im  i s  t o  comb ine  f o r e ign  and  l oca l  f a c to r s  i n  i t s  

p roposa l  f o r  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a to ry  

f r amew ork  f o r  N ige r i a .  The  t r an s f e r i s t s ’  pos tu l a t i on  does  no t  

app ly  i n  pa r t  a l so  because  i t  r ep r e sen t s  a  p r ac t i c a l l y  d i f f i cu l t  

r ou t e  t o  l ega l  t r an sp l an t  among  t he  t h r ee  e s t ab l i shed  rou t e s .  The  

d i f f i cu l t y  r e l a t e s  t o  t he  l oca l  oppos i t i on  t o  r e f o rm  tha t  m igh t  be  

p rovoked  by  a  t r an sp l an t  app roach  t ha t  i gno re s  t he  expe r i en t i a l  

f a c to r s  s pec i f i c  t o  t he  r ec ip i en t  coun t ry .  Th i s  i s  suppo r t ed  by  t he  

deba t e  among  US  co rpo ra t e  l aw  and  f i nanc i a l  r egu l a t i on  

commen ta to r s  on  whe the r  t he  UK f i nanc i a l  r egu l a to ry  shou ld  be  

cop i ed  i n  t he  r e f o rm  o f  US  f i n anc i a l  r egu l a t i on . 3  

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3  See generally on this debate: J. Coffee and H. Sale, ‘Redesigning the SEC: Does The Treasury 

Have a Better Idea?’ (2009) 95 Va. L. Rev. 707.  
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4 .2 .2   P i erre  Legrand  Schoo l ’ s  ( ‘ the  cu l tura l i s t s ’ )  

The  s econd  t r ansp l an t  r ou t e ,  c anvas sed  by  Pier re  Legrand  

s choo l ’ s  ( ‘ t he  cu l t u r a l i s t s ’ ) ,  a rguab ly  i n  r e sponse  t o  t he  

pe r ce ived  weaknes s  i n  t he  t r an s f e r i s t s ’  pos tu l a t i on ,  conce ive s  an  

e f f ec t i ve  i n t roduc t i on  o f  f o r e ign  l ega l  and  po l i t i c a l  no rms  i n to  

any  soc i e ty  a s  dependen t  on  t he  i nco rpo ra t i on  o f  pa r t  o f  t he  

no rms  and  ph i l o sophy  o f  t he  na t i ve  s o c i e t y . 4  O n  t h i s  a p p r o a c h ,  

t he  t r an sp l an t  o f  f o r e ign  l aws  and  i n s t i t u t i ons  goes  w i th  t he  

t r an sp l an t  o f  t he  con t ex tua l  be l i e f  sy s t em ( conce ived  i n  t e rms  o f  

t he  ‘no rms  and  ph i l o sophy  o f  t he  na t i ve  soc i e ty ’ )  t he  l aws  and  

i n s t i t u t i ons  o f  t he  ‘ expo r t i ng  coun t ry . ’  Where  t he  t r an sp l an t  i s  

be tween  j u r i sd i c t i ons  w i th  i den t i c a l  be l i e f  sy s t ems  t h i s  app roach  

migh t  we l l  app ly .  Bu t  i n  t e rms  o f  t r an sp l an t  be tween  j u r i sd i c t i ons  

w i t h  m a r k e d  d i s s i m i l a r i t y  i n  b e l i e f  s y s t e m s ,  i t  i s  o p e n  t o  

c r i t i c i sms .   

A p a r t  f r o m  t h e  l a c k  o f  a  c l e a r  de f i n i t i on  o f  wha t  cons t i t u t e s  

and  can  be  i nc luded  i n  t he  ca t ego ry  o f  ‘ no rms  and  ph i l o sophy  o f  

t he  na t i ve  soc i e ty ’  i n  t e rms  o f  whe the r  t he  ca t ego ry  t ake s  i n  

cu l t u r a l ,  po l i t i c a l ,  s oc i a l  and  economic  no rms  o r  ph i l o sophy ,  t he  

app roach  begs  t he  ques t i o n  o f  how the  no rms  and  ph i l o sophy  o f  

two  o r  more  coun t r i e s  w i th  deep ly  embedded  na t i ona l  

i d io sync ra t i c  d i f f e r ences  can  b l end .  Le t  u s  t ake  aga in  t he  ca se  o f  

N i g e r i a  a n d  t h e  U K .  P o l i t i c a l l y ,  bu t  no t  s t r i c t l y  i n  t he  con t ex t  

co rpo ra t e  and  f i nanc i a l  r egu l a t i on ,  t he  f o rmer  i s  a  f ede r a t i on  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4   P. Legrand, ‘Against a European Civil Code,’ (1997) 60 MLR 44. 
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p re s iden t i a l  democ racy ;  and  t he  l a t t e r ,  a  quas i - un i t a ry  S t a t e  and  

pa r l i amen ta ry  democ racy . 5  I f  t he  cu l t u r a l i s t s ’  app roach  we re  t o  

be  app l i ed  reduc t i o  ad  absurdum,  i t  wou ld  mean  t ha t  a  t r ansp l an t ,  

f o r  example ,  o f  e i t he r  cons o l i da t ed  o r  tw in  peaks  f i nanc i a l  

r egu l a t i on  f rom the  UK to  N ige r i a ,  wou ld  nece s s i t a t e  t he  

i nco rpo ra t i on  o f  c e r t a i n  a spec t s  o f  t he  UK po l i t i c a l  sy s t em in  

N i g e r i a .  G i v e n  t h e  c u l t u r a l ,  e c o n o m i c ,  s o c i a l  a n d  e v e n  p o l i t i c a l  

d i f f e r ences  be tween  t he  two  coun t r i e s ,  s u c h  i n c o r p o r a t i o n  m i g h t  

be  d i f f i cu l t  t o  a ccompl i sh .  Th i s  a rgumen t  c an  be  f au l t ed  a s  an  

ex t r eme  d i s t o r t i on  o f  t he  cu l t u r a l i s t s  a ccoun t ,  bu t  we  do  no t  

i n t end  t o  d i s t o r t .  Ra the r ,  we  a r e  conce rned  w i th  whe the r  l ega l  

and  i n s t i t u t i ona l  t r an sp l an t  shou ld  nece s sa r i l y  p roceed  on  t he  

ba s i s  o f  i nco rpo ra t i on  o f  po l i t i c a l ,  s oc i a l  o r  cu l t u r a l  no rms  and  

ph i l o sophy?  I s  i t  no t  pos s ib l e  t o  t r an sp l an t  t he  l e s sons  s u g g e s t e d  

by  t he  evo lu t i on  o f  t he  l aws  and  t he  i n s t i t u t i ons  i n  one  

j u r i s d i c t i o n ?  I f  s o  an d  i f  t h e  cu l t u r a l i s t s ’  a ccoun t  does  no t  i n  

p r i nc ip l e  a ccommoda t e  a  t r an sp l an t  o f  l e s sons  s a n s  s o c i o -

po l i t i c a l  no rms  and  ph i l o sophy ,  c an  t hey  be  ca t ego r i s ed  a s  t he  

oppos i t e  ex t r eme  o f  t he  t r an s f e r i s t s ?  I n  an swer ,  we  a rgue  t ha t  

t h i s  i s  so  and  t he  cu l t u r a l i s t s ’  app roach ,  a cco rd ing  t o  wh ich  t he  

i nco rpo ra t i on  o f  na t i ve  no rms  and  ph i l o sophy ,  i s  ‘ an  i r r educ ib l e  

m in imum’  f o r  an  e f f ec t i ve  l ega l  and  i n s t i t u t i ona l  t r an sp l an t  f a i l s  

t o  advance  t he  app roach  adop t ed  i n  t h i s  r e s ea r ch ,  name ly ,  t o  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5   The UK is a quasi-unitary State, because while the political administration is centralized in 

London, some measure of self-government powers are devolved to regional parliaments in 
Scotland and Northern Ireland.  
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cons ide r  how r egu l a to ry  l e s sons  and  be s t  p r ac t i c e s  f rom 

compara to r  and  o the r  r e l evan t  j u r i sd i c t i ons  can  be  t r an sp l an t ed  t o  

N i g e r i a .  

4 .2 .3   Ot to  Khan  Freud  Schoo l  ( ‘ the  midd le  ground  

theor i s t s ’ )  

The  O t t o  K h a n  F r e u d  s choo l  ( ‘ t he  midd l e  g round  t heo r i s t s ’ )  

advoca t e s  t he  th i rd  l ega l  t r an sp l an t  r ou t e .  Th i s  app roach  

r econc i l e s  t he  b ipo l a r  pos i t i ons  o f  t he  t r an s f e r i s t s  and  t he  

cu l t u r a l i s t s .  I t  does  t h i s  by  con t end ing  t ha t  i f  l ega l  sy s t ems  mus t  

l ook  t o  e ach  o the r  f o r  l aw  r e f o rm  pu rpose s ,  t hen  t he  be s t  sy s t ems  

l i ke ly  t o  bene f i t  f r om  each  o the r ’ s  exper i ence  a r e  t hose  c lo se ly  

r e l a t ed  h i s t o r i c a l l y ,  l ega l l y ,  po l i t i c a l l y ,  cu l t u r a l l y  and  l ega l -

cu l t u r a l l y . 6  Th i s  pos tu l a t i on  supp l i e s  t he  t heo re t i c a l  f ounda t i on  

o f  t he  t r a n sp l an t  app roach  adop t ed  i n  t he  en t i r e  t hes i s  a n d  i n  

pa r t i cu l a r  t h i s  chap t e r ,  f o r  tw o  ma in  r ea s ons .  The  f i r s t  r e a s on  i s  

t ha t  ou r  compara to r  j u r i sd i c t i ons  (Canada ,  Ma lays i a ,  UK,  US  and  

N i g e r i a )  a r e  A n g l o p h o n e  c o u n t r i e s  a n d  m e m b e r s  o f  c o m m o n  l a w  

l ega l  sy s t em wi th  a  h i s t o r i c  and  sha r ed  co lon i a l  a f f i l i a t i on . 7  The  

s e c o n d  r e l a t e s  t o  ou r  app roach  acco rd ing  t o  wh ich  l ega l  and  

f i nanc i a l  r egu l a t i on  t r ans p l an t  ough t  t o  be  conce ived  as  a  me thod  

t o  t rack  t he  f i nanc ia l  r egu la to ry  l e s sons  i n  compara to r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6   O. Kahn-Freund, ‘Uses and Misuses of Comparative Law,’ (1974) 37 MLR 1; G. Teubner, 

‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends up in New 
Divergences,’ (1998) 61 MLR 11.    

7   The common law jurisdictions here referenced, are those within the Anglo-American common 
law family, which is larger than and incorporates both the American common law and the 
English common law jurisdictions. See for classification of legal systems in the context of 
regulatory comparison, P. Wood, ‘How to Compare Regulatory Regimes,’ (2007) 2(4) Capital 
Markets Law Journal 333 – 335.   
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j u r i sd i c t i ons  i n c lud ing  t he  UK,  Un i t ed  S t a t e s ,  Ma lays i a  and  

Canada  t o  spu r  and  en r i ch  r e f o rms  w i th in  t he  N ige r i an  con t ex t . 4 

 The  nex t  s ec t i on  bu i l d s  on  t he  f o r ego ing  t r an sp l an t  

ana ly s i s ;  i t  cons ide r s  why  f i nanc i a l  r e gu l a to ry  sy s t ems  o f t en  f a i l  

o r  s u c c e e d  i n  r e l a t i on  t o  t he  Canad i an ,  M a l a y s i a n ,  U K  a n d  U S  

f i nanc i a l  r egu l a to ry  expe r i ence  be f o re  and  du r ing  t he  G F C;  w ha t  

compara t i ve  l e s sons  can  be  d r awn  the r e f rom and  how s h o u l d  

t he s e  l e s s o n s  f eed  i n to  t he  p roposa l  f o r  t he  adop t i on  o f  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a .    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4  Please refer to the our discussion under methodology in Chapter 1 for the other reasons why we 

have chosen Canada, Malaysia, the UK and US as comparator countries in this research.   
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4 .3   C O M P A R A T I V E  F I N A N C I A L  R E G U L A T O R Y  L E S S O N S  F R O M  

C A N A D A ,  M A L A Y S I A ,  U N I T E D  K I N G D O M  A N D  U N I T E D  S T A T E S  

O F  A M E R I C A  

Whi le  s eve ra l  c ausa l i t i e s  c an  be ,  and  have  been  adduced  f o r  t he  

s u c c e s s  a n d  f a i l u r e  o f  f i n a n c i a l  r e g u l a t o r y  s y s t e m s  ac ro s s  

j u r i s d i c t i o n s , 5 t h i s  s ec t i on  con t ends  t ha t  t hey  can  be  conven i en t l y  

g rouped  and  d i s cus sed  unde r  two  b road  head ings :  t he  f i nanc ia l  

r e g u l a t o r y  d e s i g n  f a c t o r  and  t he  con t ex t  f ac to r .  S t r u c t u r a l  i s s u e s  

a s  shown  in  Chap t e r  3  a r e  co mmon  wi th  a l l  r egu l a to ry  mode l s .  

Bu t  o the r  i s sue s  a r e  spec i f i c  t o  t he  con t ex t  i n  wh ich  a  mode l  

ex i s t s ,  depend ing  on  t he  l eve l  o f  soph i s t i c a t i on  o f  t he  f i nanc i a l  

s y s t e m  a n d  s p e c i f i c a l l y  a s  be tween  an  emerg ing  and  an  advanced  

f i nanc i a l  ma rke t .  I l l u s t r a t i ve ly ,  bo th  N ige r i a  and  U S  a r e  s im i l a r l y  

c i r cums tanced  compara t i ve ly  on  t he  weaknes se s  o f  f unc t i ona l  

r egu l a t i on ,  bu t  t hey  do  no t  sha r e  i s sue s ,  wh ich  r e l a t e  t o  shadow 

bank ing ,  subp r ime  l end ing  and  exces s ive  r e l i ance  on  

s o p h i s t i c a t e d  f i n a n c i a l  m o d e l i n g  a n d  e n g i n e e r i n g  w h i c h  a r e  

s p e c i f i c  t o  t h e  U S  c o n t e x t .  N o r  d o e s  t h e  U S  s h a r e  w i t h  N i g e r i a ,  

t he  pe r s i s t en t  p rob l em o f  co rpo ra t e  gove rnance  abuse  i n  banks .  

A c c o r d i n g l y ,  whe re  t he  ma jo r  de t e rminan t ( s )  o f  succe s s  o r  f a i l u r e  

o f  t he  f i nanc i a l  r egu l a to ry  sy s t em a r i s e s  f r om i t s  o rgan i s a t i ona l  

s t r u c t u r e ,  t h a t  s c e n a r i o  s p e a k s  m o s t  l i k e l y  t o  a  d e s i g n  f a c t o r .  O n  

t he  o the r  hand ,  con t ex t  f a c to r  r e l a t e s  no t  s o  much  t o  how the  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5  The term ‘financial regulatory system’ as used here, describes the legal and institutional 

framework of financial regulation, including the wider historical, cultural, social and political 
order in which the laws, the regulators and the regulated intermediaries exist.  
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f i nanc i a l  r egu l a to ry  s y s t em i s  s t r u c t u r e d  a s  t o  t h e  n a t u r e  o f  t he  

f i nanc i a l  ma rke t  and  t he  r egu l a to r s ’  ope ra t i ng  env i ronmen t .   

I t  s hou ld  o f  cou r se  be  no t ed  t ha t  t he  r egu l a to ry  de s ign  

f ac to r  and  t he  con t ex t  f a c to r  a r e  no t  i n  mos t  c a s e s  t he  on ly  tw o  

de t e rminan t s  o f  t he  f a i l u r e  o r  succe s s  o f  f i nanc i a l  r egu l a to ry  

s y s t e m s .  F o r  i n s t a n c e ,  i n  j u r i sd i c t i ons  such  a s  t he  UK,  USA and  

M a l a y s i a  w h e r e  t h e  t h e n  p r e v a i l i n g  r e g u l a t o r y  s y s t e m  f a i l e d  t o  

f o r e s t a l l  f i nanc i a l  c r i s e s  a t  d i f f e r en t  t imes ,  t h i s  f a i l u r e  ha s  been  

b l amed  on  a  hos t  o f  f a c to r s .  These  i nc lude  f o r  UK and  USA,  t he  

i nhe re n t  de f i c i enc i e s  o f  t he  r egu l a to ry  mode l ,  i r r a t i ona l i t y  o f  

e f f i c i en t  ma rke t s ,  exce s s ive  and  poo r ly  r egu l a t ed  s ecu r i t i z a t i on ,  

i l l - adv i s ed  de r egu l a to ry  measu re s ,  m i sp l aced  r e l i ance  on  

s o p h i s t i c a t e d  m a t h e m a t i c s ,  f a i l u r e  o f  m a r k e t  d i s c i p l i n e ,  f a i l u r e  

on  t he  pa r t  o f  r egu l a to ry  agenc i e s ,  t he  en th ronemen t  o f  t he  

‘o r i g ina t e ,  r a t e  and  r e loca t e ’  bus ine s s  mode l  among  i nves tmen t  

and  mor tgage  banke r s ,  mora l  haza rd  and  i ndu lgen t  r egu l a t i on  

r e f l e c t ed  i n  t he  hackneyed  ‘ t oo - b ig - t o - f a i l  pe r cep t i on  and  

t r e a tmen t  o f  some  behemo th  f i nanc i a l  i n t e rmed ia r i e s ,  and  

mi sp r i c ing  i n  c r ed i t  de f au l t  ma rke t .  Fo r  Ma lays i a ,  t he se  i nc lude ,  

i l l - adv i s ed  f i nanc i a l  l i be r a l i z a t i on ,  c rony  cap i t a l i sm ,  mora l  

haza rd  t ha t  r e su l t ed  f rom a  l ong  t r ad i t i on  o f  pub l i c  gua ran t ee  o f  

p r i va t e  p ro j ec t s ,  de f i c i en t  r i sk  managemen t ,  and  de l e t e r i ous  

cu r r ency  specu l a t i on .  6 We  chose  t o  f ocus  on  d e s ign  and  con t ex t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6  See generally, E. Ferran, ‘The Break-up of the Financial Services Authority’ (2011) 31(3) 

OJLS, 455 – 480; M. Taylor, ‘The Road from “Twin Peaks” and the Way Back’ (2009) 16 
Conn. Ins. L. J. 61 - 96; K. Keasey and G. Veronessi, ‘Lessons from the Northern Rock Affair,’ 
(2008) Journal of Financial Regulation and Compliance, 14 – 18; The Financial Services 
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f ac to r s  a s  two  b road  causa l  c a t ego r i e s  f o r  t he  d i s cus s ion  o f  t he se  

f ac to r s  and  aga in s t  t he  backg round  o f  t he  expe r i ence  i n  f ou r  

compara to r  coun t r i e s  whose  s e l ec t i on  r ep re sen t s  f a i l u r e  and  

s u c c e s s  s c e n a r i o s  a n d  c o v e r s  t h e  a d v a n c e d  m a r k e t s  a n d  t h e  

emerg ing  marke t s  d iv ide .  A  cons ide r a t i on  o f  t he  l e s sons  f o r  

N i g e r i a  f o l l o w s  t h e  d i s c u s s i o n  o f  t h e  f a i l u r e  a n d  s u c c e s s  

s c e n a r i o s .     

4 .3 .1   The  I n s t i t u t i o n a l  R e g u l a t o r y  D es i g n  F a c t o r  a s  a  

Measure  o f  Fa i lure  or  Succes s  

The  t e rm  ‘ r egu l a to ry  de s ign  f ac to r ’  r e f e r s  t o  t he  i n s t i t u t i ona l  

s t r u c t u r i n g  o f  f i n a n c i a l  r e g u l a t i o n ,  t h e  p e r f o r m a n c e  o f  t h i s  

s t r u c t u r e  r e l a t i v e  t o  s i z e  a n d  s o p h i s t i c a t i o n  o f  t h e  f i n a n c i a l  

s y s t e m ,  a n d  i t s  s u s c ep t i b i l i t y  t o  f i nanc i a l  c r i s e s .  F inanc i a l  c r i s e s  

gene ra l l y  r e f e r  t o  s i t u a t i o n s  i n  w h i c h  t h e r e  i s  a  s h a r p  d r o p  i n  t h e  

va lue  o f  a s s e t s  ( e . g .  exchange  r a t e ,  sha r e s ,  bonds ,  and  r ea l  e s t a t e )  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
Authority (FSA, now defunct) The Turner Review – A Regulatory Response to the Global 
Banking Crisis (London: FSA, 2009) 11 – 50; J. Coffee and H. Sale (n 7); J. Coffee, ‘The 
Political Economy of Dodd-Frank: Why Financial Reform Tends to be Frustrated and Systemic 
Risk Perpetuated,’ (2012) 97 Cornell Law Review 1019; ⎯, ‘Ratings Reform: The Good, The 
Bad, and The Ugly,’ (2011) 1 Harv. Bus. L. Rev., 231; M. Dewatripont, J. Rochet, J. Tirole 
(eds), Balancing the Banks: Global Lessons from the Financial Crisis (Princeton: Princeton 
University Press, 2010); K.  Jomo ‘What Can The Developing World Learn From Post-Colonia 
Malaysia Development Experience?’ in A. Radhika and S. Alian  (eds), Readings on 
Development: Uncommon Voices, Common Aspirations (Kuala Lumpur: Khazanah Nasional, 
2009) 215-232; T. Porter, ‘Canadian Banks in the Financial and Economic Crisis,’ (2010) Paper 
presented at the Policy Responses to Unfettered Finance Workshop North-South Institute, 
Ottawa, Canada, 8 – 9 June 2010; L. Ratnovski and R. Huang, ‘Why are Canadian Banks More 
Resilient?’ (2009) International Monetary Fund (IMF) Working Papers Series, available online 
at: <http://ssrn.com/abstract=1442254> accessed on 10 September 2012; M. Bordo, A. Redish, 
and H. Rockoff, ‘Why didn’t Canada have a banking crisis in 2008 (or in 1930, or 1907, or...)?’ 
(2011) National Bureau of Economic Research (NBER) Working Paper No.17312, available 
online at: <http://www.nber.org/papers/w17312> accessed on 18 October 2012. C. Calmes and 
R. Theoret, ‘Is the Canadian Banking System Really “Stronger” than the U.S. One?’ (2013) 3 
Review of Economics & Finance 1 -18.  
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an  i nc r ea se  i n  t he  r ea l  i n t e r e s t  r a t e  and  a  mass ive  cap i t a l  ou t f l ow .  

Th i s  c an  r e su l t  f r om a  cu r r ency  c r i s i s , 7 a  bank ing  c r i s i s , 8 o r  a  

deb t  c r i s i s , 9 o r  a  comb ina t i on  t he r eo f .   

 Wh i l e  t he  r egu l a to ry  s t r uc tu r e  i s  impor t an t ,  i t  c an  o f  cou r se  

be  a rgued  t ha t  i t  i s  no t  an  end  i n  i t s e l f ,  i n  t ha t  a  good  (we l l  

de s igned )  r egu l a to ry  s t r u c t u r e  a l o n e ,  d o e s  n o t  g u a r a n t e e  g o o d  

r egu l a t i on  w i t h o u t ,  f o r  i n s t a n c e ,  t h e  c o m p l e m e n t  o f  e f f e c t i v e  

r egu l a to ry  en f o r cemen t .  Even  so ,  a  poo r ly  de s igned  f i nanc i a l  

r egu l a to ry  s t r uc tu r e  c an  make  e f f ec t i ve  r egu l a t i on  a lmos t  

imposs ib l e .  Th i s  c an  occu r  i f  t he  s t r u c t u r e  i m p e d e s  e f f e c t i v e  

ove r s igh t  whe re ,  f o r  i n s t ance ,  d i f f e r en t  agenc i e s  r egu l a t e  

d i f f e r en t  s u b s i d i a r i e s  o f  a  f i nanc i a l  cong lomera t e .  I t  c an  a l so  

occu r  i f  t he  f i nanc i a l  r egu l a to ry  sy s t em subs t an t i a l l y  c r ea t e s  

oppo r tun i t i e s  f o r  r egu l a to ry  a rb i t r age  whe re ,  f o r  i n s t ance ,  

d i f f e r en t  r egu l a to r s  impose  ve ry  d i f f e r en t  r egu l a to ry  bu rdens  on  

t he  s ame  p roduc t s  o f f e r ed  by  d i f f e r en t  i n t e rmed ia r i e s  i n  a  manne r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7  In a currency crisis, speculative attacks on a national currency often force a country to devalue 

its currency. The Malaysian financial crisis (1997 – 98), a sub-plot in the Asian financial and 
economic crisis of 1997, was triggered by speculative attacks first on the Thai baht, which 
attacks later spread to Hong Kong dollar, and the Malaysian ringgit. See R. Buckley and D. 
Arner, From Crisis to Crisis: The Global Financial System and Regulatory Failure (Alphen aan 
den Rijn: Kluwer Law International, 2011) 55 – 72 (Chapter 4: The Asian Financial and 
Economic Crisis of 1997).  

8  In a banking crisis, a widespread situation of bank runs creates difficulties for many banks, 
which are forced into bankruptcy, subsidized mergers or nationalization. Banks runs are 
wholesale, when they result from banks calling in their inter-bank loans. They are retail, when 
they result from overwhelming withdrawal of deposits.  The US and UK financial crisis of 2007 
– 08, which were precipitated by wholesale and retail runs in mortgage and investment banks 
can thus be characterised as banking crisis. See generally, V. D’Apice and G. Ferri, Financial 
Stability: Toolkits for Interpreting Boom and Bust Cycles (Basingstoke: Palgrave Macmillan, 
2012) 17 – 24. 

9  In a debt crisis, the government declares its inability to pay the interest and repay capital on the 
terms established through the contract. The Argentinian financial implosion of 2001, which 
arose largely from the country’s excessive indebtedness, exemplifies a debt crisis: ibid. 
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t ha t  weakens  t he  ba l ance  o f  r egu l a to ry  power  be tween  r egu l a to r s  

and  t he  f i nanc i a l  s e rv i ce s  i ndus t ry .  I n  wha t  f o l l ows ,  we  sha l l  

d i s cus s  t he se  i s sue s  i n  t he  con t ex t  o f  t he  US  and  Canad i an  

f i nanc i a l  r egu l a to ry  s y s t ems ,  w h ich  a r e  gene ra l l y  s een  a s  

example s  o f  a  f a i l ed  and  succes s f u l  r egu l a to ry  sy s t ems  

r e spec t i ve ly .   

4 .3 .1 .1   The  Un i t ed  S ta te s  Regu la tory  Sys t em as  a  Fa i lure  

S c e n a r i o  

M o s t  o f  t h e  f l a w s  d i s c u s s e d  u n d e r  f u n c t i o n a l  f i n a n c i a l  r e g u l a t i o n  

i n  Chap t e r  3  we re  ev iden t  i n  t he  US  f i nanc i a l  r egu l a to ry  sy s t em 

in  t he  pe r i od  l e ad ing  i n to  t he  c r i s i s  o f  2007  –  08 .  Spec i f i c a l l y ,  

t he r e  we re  two  pa r t i cu l a r  cha r ac t e r i s t i c s  o f  t he  US  f i nanc i a l  

r egu l a to ry  a r ch i t e c tu r e  t ha t  s t ood  ou t  i n  t he  con t ex t  o f  t he  c r i s i s .   

 F i r s t ,  t he  compe t i t i ve  f i nanc i a l  r egu l a to ry  sy s t em in  t he  US  

had  many  gaps  i n  r egu l a to ry  cove rage  t ha t  r e su l t ed  f rom the  need  

t o  r i ng - f ence  r egu l a to r s  i n  o rde r  t o  m i n imi se  t u r f  ba t t l e s .  Unde r  

t h i s  sy s t em a  l a rge ly  un regu l a t ed  s h a d o w- bank ing  s e c t o r  e m e r g e d  

i n  t he  US  a s  a  d i r ec t  and  l ower - cos t  a l t e rna t i ve  t o  t he  r egu l a t ed  

bank ing  sy s t em. 10  I n  pa r t i cu l a r ,  t h e  power f u l  Wa l l  S t r ee t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
10  Shadow banking, comprises a diverse set of institutions and markets that, collectively, carry out 

traditional banking functions--but do so outside, or in ways only loosely linked to, the 
traditional system of regulated depository institutions. Examples of important components of the 
shadow banking system include securitization vehicles, asset-backed commercial paper (ABCP) 
conduits, money market mutual funds, markets for repurchase agreements (repos), investment 
banks, and mortgage companies. See Ben. Bernanke, ‘Some Reflections on the Crisis and the 
Policy Response,’ (2012) remarks at the Conference on ‘Rethinking Finance: Perspectives on 
the Crisis’ organised by the Russell Sage Foundation and The Century Foundation, New York, 
13 April 2012. See also the The United States Financial Crisis Inquiry Commission, ‘Chapter 4: 
Deregulation Redux’ in The Financial Crisis Inquiry Report (January, 2011) 27 – 37. For a 
detailed account of how shadow-banking products were used fraudulently in the US, see W. 
Bratton and A. Levitin, ‘A Transactional Genealogy of Scandal: From Michael Milken to Enron 
to Goldman Sachs,’ (2013) 86 Southern California Law Review 783. 
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i nves tmen t  banks  we re  r egu l a t ed  by  t he  Sec u r i t i e s  and  Exchange  

Commis s ion ,  r a t he r  t han  by  any  o f  t he  many  bank ing  r egu l a to r s ,  

and  we re  r egu l a t ed  t o  a  much  l ower  s t anda rd  o f  p rudence  and  

co rpo ra t e  gove rnance  t han  by  commerc i a l  banks . 11  S i m i l a r l y ,  

i n su rance  compan ie s  wh ich  we re  r egu l a t ed  unde r  a  f r ag men ted  

s t a t e - ba sed  sy s t em,  w e r e  r e g u l a t e d  t o  a  l o w e r  l e v e l  o f  p r u d e n c e  

t han  banks .  Unde r  t h i s  s t r uc tu r e  many  o f  t he  complex  p roduc t s  

t ha t  con t r i bu t ed  t o  t he  c r i s i s  f e l l  ou t s i de  t he  s cope  o f  t he  

ma ins t r eam r egu l a to ry  agenc i e s . 12 C r i t i c a l  pa r t s  o f  t he  mor tgage  

l end ing  p roces s  f o r  example  we re  un regu l a t ed ,  i nc lud ing  t he  

mon i to r i ng  o f  co rpo ra t e  gove rnance  i n  t he  b ig  and  sy s t emica l l y  

s i g n i f i c a n t  m o r t g a g e  f i n a n c e  i n s t i t u t i o n s . 13  

 S e c o n d ,  t h e  U S  s t r u c t u r e  p r o v i d e d ,  a t  b e s t ,  a  f r a g m e n t e d  

and  i ne f f ec t i ve  f r amework  f o r  r egu l a t i ng  f i nanc i a l  cong lomera t e s .  

I l l u s t r a t i ve ly ,  wh i l e  t he  US  Fede ra l  Rese rve  Bank  r egu l a t ed  bank  

ho ld ing  compan i e s ,  i t  r egu l a t ed  ne i t he r  banks  no r  any  o f  t he  

o the r  f i nanc i a l  i n s t i t u t i ons  t ha t  ope ra t e  unde r  bank  ho ld ing  

compan ie s .  Thus ,  i n  r egu l a t i ng  cong lomera t e s ,  t he  Fede ra l  

Rese rve  was  comple t e ly  r e l i an t  on  t he  qua l i t y  o f  r egu l a t i on  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
11  N. Poser, ‘Why the SEC Failed: Regulators Against Regulation,’ (2009) 3 Brook. J. Corp. Fin. 

& Com. L. 289, 296 – 324 (that SEC made important regulatory changes that weakened the 
regulatory system and turned out to be a disaster for investors, significantly contributing to the 
2008 financial crisis, namely the SEC exempted the largest investment banks from the minimum 
capital requirements imposed on broker-dealers; repealed a rule designed to prevent 
manipulative short selling of securities; limited shareholders access to the proxy voting system; 
and repeatedly urged the US Supreme Court to limit investors’ ability to recover their fraud 
losses by means of private lawsuits. See also, Coffee and Sale (n 3) 731 – 748; A. Bebchuk, A. 
Cohen, and H. Spaman, ‘The Wages of Failure: Executive Compensation at Bear Stearns and 
Lehman 2000 – 2008,’ (2009) ECGI Discussion Paper No 657, available online at: 
<http://papers.ssrn.com/abstract=153522> accessed on 28 July 2012. 

12  Bratton and Levitin (n 10).  
13   The United States Financial Crisis Inquiry Commission (n 10) 102 – 126. 
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imp lemen ted  by  o the r  agenc i e s .  Non - bank  f i nanc i a l  g roups  we re  

even  l e s s  t i gh t l y  r egu l a t ed .  As  a  d i r ec t  r e su l t  o f  t h i s  weak  

f r amew ork  f o r  cong lomera t e  r egu l a t i on ,  banks  w e re  ab l e  t o  sh i f t  

r i sky  a s se t s  o f f  ba l ance  shee t  i n to  un regu l a t ed  o r  unde r  r egu l a t ed  

l oca l  and  o f f sho re  a f f i l i a t e s .  Regu l a to ry  a rb i t r age  a l so  enab l ed  

f i nanc i a l  i n s t i t u t i ons  t o  choos e  t he  r egu l a to r  t ha t  be s t  s u i t ed  t he i r  

appe t i t e  f o r  r i sk . 14  M o r e o v e r ,  t h e r e  w a s  i n s u f f i c i e n t  s y s t e m i c  

(mac ro - p ruden t i a l )  ove r s igh t  o f  t he  f i nanc i a l  s ec to r  a s  a  who le .  

When  each  r egu l a to r  i s  p rove rb i a l l y  a s s igned  a  sma l l  s t and  o f  

t r e e s  i t  i s  ha rd ly  su rp r i s i ng  t ha t  none  ha s  a  good  v i ew  o f  t he  

f o r e s t .  G iven  t h i s  s cen a r io ,  i t  i s  d i f f i cu l t  t o  r e ach  any  conc lu s ion  

o the r  t han  t ha t  t he  de s ign  o f  f i nanc i a l  r egu l a to ry  sy s t em in  t he  

U S  c o n t r i b u t e d  l a r g e l y  t o  i t s  f a i l u r e ,  w h i c h  f a i l u r e  a i d e d  b o t h  t h e  

emergence  and  s eve r i t y  o f  t he  U S  s u b p r i m e  m o r t g a g e  c r i s i s  o f  

2007 - 08 . 15  

4 .3 .1 .2   The  Canad ian  F inanc ia l  Regu la tory  S y s t e m  as  a  

S u c c e s s  S c e n a r i o    

Canada ’ s  cu r r en t  f i nanc i a l  r egu l a to ry  s t r uc tu r e  c an  be  de sc r i bed  

a s  a  conso l i da t ed  and  f unc t i ona l  hyb r id ,  because  i t  h a s  t he  

cha rac t e r i s t i c s  o f  bo th  mode l s .  The  l eg i s l a t i ve  and  r egu l a to ry  

f r amew ork  f o r  banks  i s  en t i r e ly  f ede ra l .  The  f ede ra l  gove rnmen t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
14  One of the great anomalies to emerge from the crisis was the fact that the Office of Thrift 

Supervision (a renamed version of the agency that had presided over the Savings and Loan 
failures of the early 1980s) regulated AIG Financial Holding Company, the parent company of 
the world’s largest insurance company AIG, on a consolidated basis. 

15  See generally on this conclusion and other related points: J. Carmichael, ‘Regulatory Lessons 
from the Global Financial Crisis,’ in M. Ariff, J. Farrar, and A. Khalid, (eds), Regulatory 
Failure and the Global Financial Crisis: An Australian Perspective (Northampton-
Massachusetts: Edward Elgar Publishing Limited, 2012) 168 – 187.  
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t h rough  t he  Depa r tmen t  o f  F inance  i s  r e spons ib l e  f o r  t he  

l eg i s l a t i ve  f r amework  f o r  banks .  The  Of f i c e  o f  t he  

S u p e r i n t e n d e n t  o f  F i n a n c i a l  I n s t i t u t i o n s  ( O S F I )  i s  t h e  p r u d e n t i a l  

s u p e r v i s o r .  T h e  Canada  Depos i t  I n su rance  Corpo ra t i on  (CDIC)  i s  

t he  depos i t  i n su re r .  The  Bank  o f  Canada  i s  t he  l ende r  o f  l a s t  

r e so r t .  The  F inanc i a l  Consumer  Ag ency  o f  Canada  (FCAC)  

en f o rce s  t he  consumer  p ro t ec t i on  p rov i s i on  i n  t he  Bank ing  Ac t .  

The  Fede ra l  Compe t i t i on  Bureau ,  an  i ndependen t  agency ,  

r egu l a t e s  me rge r s  among  f i nanc i a l  i n s t i t u t i ons . 16   

S i x  k e y  c o m p o s i t e  f a c t o r s  s u p p o r t  t h e  v i e w  t h a t  t h e  d e s i g n  

o f  Canad i an  f i nanc i a l  r egu l a to ry  sy s t em r ep re sen t s  a  s u c c e s s  

s c e n a r i o  i n  t h a t  u n l i k e  t h e  U S ,  a n d  i n  s p i t e  o f  h e r  p r o x i m i ty  t o  

t he  US ,  t he se  f ac to r s  enab l ed  Canada  t o  emerge  f rom the  

f i nanc i a l  c r i s i s  o f  2007 - 08  w i th  l i t t l e  dam age  t o  i t s  f i nanc i a l  

s y s t e m . 17 The  f i r s t  i s  t he  p r e sence  o f  a  s t r o n g  a n d  i n d e p e n d e n t  

bank  r egu la to r .  The  Canad i an  Of f i c e  o f  t he  Supe r in t enden t  o f  

F i n a n c i a l  I n s t i t u t i ons  (OSFI )  i s  devo t ed  en t i r e l y  t o  p ruden t i a l  

r egu l a t i on .  The  OSFI  i s  gene ra l l y  s een  a s  a  f o r ce f u l  r egu l a to r ,  i n  

t ha t  i t s  head  a t t ends  bank  boa rd  mee t i ngs  a t  l e a s t  once  a  yea r ,  

s o m e t i m e s  w i t h o u t  t h e  a t t e n d a n c e  o f  t h e  b a n k  e x e c u t i v e s . 18 O S F I  

a l so  ha s  a  r epu t a t i on  f o r  work ing  agg re s s ive ly  bu t  f l ex ib ly  w i th  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16  The Group of Thirty, The Structure of Financial Supervision: Approaches and Challenges in a 

Global Marketplace (Washington, D.C.: The Group of Thirty, 2008) 126 – 35.  
17  These factors reflect a composite account of earlier studies of the Canadian financial system, 

including those by the following commentators: Ratnovski and Huang (n 6); Bordo, Redish and 
Rockoff (n 6).   

18  C. Freeland, ‘View from the Top: Julie Dickson, Superintendent OSFI,’ 21 December 2009, 
Financial Times. 
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banks  t o  an t i c i pa t e  and  mi t i ga t e  r i sk s .  Un l ike  t he  de f unc t  F S A  i n  

t he  UK,  t he  OSFI  ha s  t he  power  t o  i s sue  gu idance  and  

i n t e rp r e t a t i ons  o f  gu idance  and  t o  b r i ng  abou t  compl i ance  w i th  

t he se .  The  Ban k  o f  Canada  i s  r e spons ib l e  f o r  mone t a ry  po l i cy ,  

l ende r  o f  l a s t  r e so r t  f unc t i ons ,  and  ove r s igh t  o f  paymen t  and  

s e t t l e m e n t  s y s t e m s .  S e c u r i t i e s  m a r k e t s  a r e  r e g u l a t e d  p r o v i n c i a l l y ,  

bu t  f ede r a l l y  r egu l a t ed  banks  p l ay  a  key  ro l e  i n  t hose  marke t s .  I n  

t he  l a t e  198 0s  banks  we re  a l l owed  t o  pu rchase  i nves tmen t  

dea l e r s ,  and  t h i s  b rough t  t hose  ope ra t i ons  unde r  OSFI ’ s  s t r i c t  

r emi t ,  i n  con t r a s t  t o  t he  anemic  r egu l a t i on  o f  US  inves tmen t  

banks  unde r  t he  SEC.   

 The  s econd  f ac to r  i s  cap i t a l - a s se t  ra t i o s  r egu la t i on .  Bef o re  

t he  c r i s i s  o f  2007 - 08  Canad i an  bank  cap i t a l  was  no t  nece s sa r i l y  

h ighe r  t han  o the r  banks  t ha t  we re  more  t r oub l ed .  Fo r  i n s t ance ,  

t he  US  Wachov ia  f a i l ed  w i th  an  equ i t y / a s se t  r a t i o  o f  16 .9 ,  a s  

compared  t o  t he  h ighes t  r a t i o  o f  t he  b ig  Canad i an  banks  a t  5 . 7 . 19 

N e v e r the l e s s ,  Canad i an  banks  ove ra l l  we re  r equ i r ed  by  OSFI  t o  

be  we l l  c ap i t a l i s ed .  OSFI  r equ i r ed  Canad i an  banks  t o  ho ld  7% o f  

T i e r  1  c ap i t a l  and  10% to t a l  c ap i t a l  above  t he  t hen  p r eva i l i ng  

Base l  I I  r equ i r emen t s  o f  4% and  8%. 20 Canad i an  T i e r  1  c ap i t a l  

r equ i r eme n t s  w e r e  t h e  h i g h e s t  a m o n g  t h e  G 7  c o u n t r i e s .  M o r e o v e r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
19   Ratnovski and Haung (n 6) Table 2 on page 7. 
20   C. Northcutt, G. Paulin, and M. White, ‘Lessons for Banking Reform: A Canadian Perspective,’ 

(2009) 19(4) Central Banking 44 at 46. Tier 1 capital is the core measure of a bank's financial 
strength from a regulator's point of view. It is composed of core capital, which consists 
primarily of common stock and disclosed reserves (or retained earnings), but may also include 
non-redeemable non-cumulative preferred stock. The theoretical reason for holding capital is 
that it should provide protection against unexpected losses. This is not the same as expected 
losses, which are covered by provisions, reserves and current year profits. 
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O S F I  i n s i s t e d  o n  h i g h  q u a l i t y  T i e r  1  c a p i t a l :  7 5 %  o r  m o r e  m u s t  

be  common  equ i t y .  S ing l e  name  exposu re s  a r e  l im i t ed  t o  25% o f  

r egu l a to ry  cap i t a l . 21  

 The  t h i rd  f ac to r  i s  t he  u se  o f  l e ve rage  cap .  A m o n g  t h e  G7  

coun t r i e s ,  on ly  Canada  and  t he  US  r egu l a to r s  impose  l eve r age  

caps  on  t he i r  banks .  Howeve r ,  t he  OSFI ’ s  i nc luded  some  o f f -

ba l ance  shee t  exposu re s  i n  i t s  de f i n i t i on  o f  a s s e t s  t ha t  t he  US  d id  

no t ,  i nc lud ing  c r ed i t  de r i va t i ve s .  The  Canad i an  l eve r age  cap  was  

max imum as se t  t o  c ap i t a l  (T i e r  1  and  2 )  r a t i o  o f  20 ,  wh i l e  t he  US  

r a t i o  ( on  T i e r  1  on ly )  was  33 .5% f o r  banks  t hough t  t o  be  s t r onge r  

and  more  soph i s t i c a t ed  and  25% f o r  o the r  banks . 22  

 The  f ou r th  f ac to r  r e l a t e s  t o  how the  s t r uc tu r e  o f  t he  

Canad i an  f i nanc i a l  s y s t e m  h a s  o v e r t i m e  s h a p e d  t h e  c o n d u c t  o f  

f i nanc i a l  i n t e rmed ia r i e s .  I l l u s t r a t i ve ly ,  t he  Canad i an  bank ing  

i ndus t ry  i s  domina t ed  by  f i ve  banks ;  and  banks  gene ra l l y  a r e  

pe rmi t t ed  t o  engage  i n  s ecu r i t i e s  ma rke t s  and  i n su rance ,  a l t hough  

t he  l a t t e r  mus t  be  s epa r a t ed  o rgan i za t i ona l l y  f rom the  r e s t  o f  t he  

bank .  A t  t he  s ame  t ime  Canad i an  au tho r i t i e s  p r even t ed  f u r t he r  

conso l i da t i on .  I n  1998  and  de sp i t e  eno rmous  p r e s su re  f r om the  

i ndus t ry ,  t he  gove rnmen t  r e f u sed  t o  a l l ow  merge r s .  The  r e l a t i ve ly  

s m a l l  n u m b e r  o f  b a n k s  i s  s e e n  a s  f a c i l i t a t i n g  e f f ec t i ve  

r egu l a t i on . 23 The i r  domina t i on  o f  na t i on - w i d e  s m a l l  r e t a i l  b a n k i n g  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
21  ibid, 49. 
22  IMF, Canada: Staff Report for 2009 Article IV Consultation, (17 April 2009) Box 1 at 17, 

available at: <http://www.imf.org/external/pubs/ft/scr/2009/cr09162.pdf> accessed on 18 May 
2012.   

23  Freeland (n 18).   
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has  sh i e lded  t hem f rom in t e rna t i ona l  compe t i t i on ,  a s  ha s  t he  ru l e  

w h i c h  t r a d i t i o n a l l y  l i m i t e d  t h e  h o l d i n g  o f  a n y  o n e  s h a r e h o l d e r  o f  

t he  ma in  s chedu l e  1  banks  t o  10% o f  a l l  sha r e s .  I n  2006 ,  f o r e ign  

banks  on ly  accoun t ed  f o r  7% o f  bank  a s se t s  i n  Canada . 24 The  ru l e  

a l so  l im i t s  bank ing  concen t r a t i on .  Canad i an  banks  a r e  unusua l  

among  OECD banks  i n  t he  sha r e  o f  depos i t a ry  f und ing  t o  t o t a l  

a s s e t s . 25 Banks  wh ich  r e l i ed  more  on  t he  who le sa l e  ( i n t e r - bank )  

l oan  marke t  such  a s  t he  UK’s  Nor the rn  Rock  expe r i enced  ‘ c r ed i t  

c r unch ’  du r ing  c r i s i s  o f  2007  –  08  due  l a rge ly  t o  who le sa l e  bank  

runs . 26 Canad i an  banks  r e t a ined  a  f a r  h ighe r  sha r e  o f  mor tgages  

on  t he i r  books  t han  d id  US  banks ,  t h e r e b y  g i v i n g  t h e m  s t r o n g e r  

i n t e r e s t  i n  t he  l ong - r ange  f i nanc i a l  hea l t h  o f  t he  mor tgages .   

 The  f i f t h  f ac to r  r e l a t e s  t o  how the  r egu l a to ry  f r amework  ha s  

shaped  t he  s t ruc tu r e  o f  t he  Canad ian  mor tgage  marke t  i n  t e rms  o f  

encou rag ing  a  conse rva t i ve  app roac h .  I l l u s t r a t i ve ly ,  t he  Canad i an  

mor tgage  marke t  concen t r a t e s  mos t l y  on  p r ime  home  owne r sh ip  

l oans ,  l e s s  t han  ha l f  o f  wh ich  a r e  s ecu r i t i z ed .  Fo r  i n s t ance ,  a  

2009 ,  IMF  S t a f f  Repo r t ,  no t ed  t ha t  on ly  5% o f  Canad i an  

mor tgages  we re  subp r ime ,  and  on ly  25% were  s e cu r i t i z ed .  These  

f i gu re s  compare ,  w i th  25% and  60% re s pec t i ve ly  i n  t he  U n i t ed  

S t a t e s . 27 The  Canad i an  subp r ime  marke t  was  t e rmina t ed  i n  2008 ,  

w h e n  t h e  C a n a d i a n  M o r t g a g e  a n d  H o u s i n g  C o r p o r a t i o n  ( C M H C )  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
24  IMF, ‘Canada: Financial System Stability Assessment Update,’ (2008) IMF Country Report 

08/59, p. 11.  
25  Ratnovski and Huang (n 6) 11.  
26  Keasey and Veronessi, (n 6) 9.   
27  IMF (n 22) 5.  
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s t o p p e d  i n s u r i n g  s u c h  m o r t g a g e s . 28  The  CMHC i s  gove rnmen t  

owned  and  p rov ide s  mos t  mor tgage  i n su rance .  The  gove rnmen t  

a l so  gua ran t ee s  mos t  p r i va t e  mor tgage  i n su rance ,  a l t hough  a t  90% 

r a the r  t han  t he  CMHC’s  100%.  A lmos t  ha l f  o f  r e s i den t i a l  l oans  

a r e  gua ran t eed ,  and  mor tgages  w i th  a  modes t l y  h igh  l oan  t o  va lue  

r a t i o  mus t  be  f u l l y  i n su red .  Un l ike  t he  US  mor tgage  i n t e r e s t  i s  

nondeduc t i b l e ,  i nc r ea s ing  t he  i ncen t i ve  o f  homeowner s  t o  pay  

mor tgages  down  qu i ck ly . 29  

 The  s i x t h  f ac to r  i s  s t r o n g  i n s t i t u t i o n a l  a p p r o a c h  t o  

consumer  p ro t ec t i on .  The  F inanc i a l  Consumer  Agency  o f  Canada  

r egu l a t e s  ma rke t - conduc t  i s sue s .  I t  p romo te s  f i nanc i a l  educa t i on  

and  add re s se s  t he  t ype  o f  m i s l ead ing  con f us ing  con t r ac t  l anguage  

t ha t  con t r i bu t ed  t o  t he  subp r ime  mor tgages  c r i s i s  i n  t he  US .  

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
28  Northcutt et al (n 20) 47. The credit standing of a borrower may not rise to the level of the 

generally acceptable mortgage borrower in his/her community.  Nevertheless, the borrower may 
need a mortgage loan and a lender may be willing to give it.  The lender may consider a higher 
interest rate than is customary to compensate for the greater risk being under taken with this 
borrower.  Such a loan is often called ‘subprime’, as distinguished from ‘prime’ loans (but not 
necessarily so called) where the borrower has acceptable credit standing. Applied to mortgage, 
subprime mortgages are for those borrowers with a credit score below 620 - in a credit score 
ranging from 300 to 900 - while borrowers with a score above 620 qualify for prime mortgages.  
The exact notes and terms of subprime mortgages vary based on credit history, size of down 
payment, income, and other factor; but subprime mortgages generally have higher interest rates 
and less favourable terms than prime mortgages.  Subprime loans/mortgages can shade off into 
what are called ‘predatory loans’, which by definition takes in loans which exploit the 
borrower’s low creditworthiness, but as a matter of fact, most predatory loans tend to fall in the 
subprime category, because they often illegally or improperly disadvantage the subprime 
borrower: C. Felsenfeld & D. Glass, Banking Regulation in United States (Huntington: Juris 
Publishing Inc., 2011) 104-5; R. Brooks and G. Ford, ‘The United States of subprime - Data 
Show Bad Loans Permeate the Nation; Pain Could Last Years,’ Wall Street Journal, 11 October 
11, 2007 at A9.       

29  Canadian Bankers Association, Canada’s Strong Banking System: Benefiting Canadians (2009) 
2; K. Richburg, ‘Worldwide Financial Crisis Largely Bypasses Canada,’ Washington Post, 16 
January 2008. 

  



	
   183	
  

4 .3 .2   The  Regu la tory  Contex t  a s  a  Measure  o f  Fa i lure  or  

S u c c e s s  

The  f i nanc i a l  ‘ r egu l a to ry  con t ex t ’  r e f e r s  t o  a  combina t i on  o f  

h i s t o r i c a l ,  cu l t u r a l ,  e conomic ,  soc i a l ,  and  po l i t i c a l  c i r cums t ances  

i n  wh ich  r egu l a to r s  ope ra t e .  These  c i r cums tances  can  impac t  t he  

r egu l a to ry  p roce s s ,  e i t he r  pos i t i ve ly  o r  nega t i ve ly ,  because  

f i nanc i a l  r egu l a t i on  man i f e s t s  t he  S t a t e ’ s  monopo ly  o f  pub l i c  

r egu l a to ry  power .  Fo r  t h i s  r e a son ,  i t  mos t  o f t en  r e f l e c t s  a  

coun t ry ’ s  po l i cy  ou t l ook  a t  t he  r e l evan t  t ime .  Even  whe re  a  

measu re  o f  s e l f - r egu l a t i on  ex i s t s ,  i t  doe s  so  i n  r e a l i t y  f r om a  

p r i o r  imp l i ed  o r  exp re s sed  ( s t a t u to ry )  conces s ion  by  t he  S t a t e .  

Th i s  c an  be  s een  i n  Chap t e r  3  w i th  r e spec t  t o  t he  UK ’s  f i nanc i a l  

r egu l a to ry  app roach  be f o r e  t he  c r ea t i on  o f  t he  FSA⎯an  app roach  

t ha t  depended  pa r t l y  on  d i r ec t  and  de l ega t ed  ( s e l f )  r egu l a t i on .   

A t  a n y  r a t e  and  g iven  t ha t  r egu l a to ry  po l i cy  o f t en  changes  

i n  r e sponse  t o  t he  evo lv ing  soc io - economic ,  cu l t u r a l  and  po l i t i c a l  

c i r cums tances  o f  t he  S t a t e ,  f i nanc i a l  r egu l a t i on  can  come  unde r  

p r e s su re s ,  wh ich  o r i g ina t e  f r om ou t s i de  t he  l ega l  and  i n s t i t u t i ona l  

con t ex t  o f  t he  r egu l a to ry  p roce s s .  The  i n t ens i t y  and  consequences  

o f  t he  p r e s su re  dep end  i n  pa r t  on  po l i cy  exped i ency ,  and  i n  pa r t  

on  t he  ex t en t  t o  wh ich  t he  r egu l a to r  r e s i s t s  o r  succumbs  t o  t he se  

p r e s su re s .  Th i s  i s  because ,  wh i l e  po l i cy  exped i ency  can  d i c t a t e  

s e v e r a l  r e g u l a t o r y  c h o i c e s ,  t h e  r e g u l a t o r  s t i l l  h a s  t o  m a k e  t h e  c a l l  

a s  be tween  t hose  cho i ce s  wh ich  can  keep  t he  f i nanc i a l  sy s t em 

s a f e  a n d  t h o s e  w h i c h  p r o m i s e s  s h o r t  t e r m  ga in s  bu t  c an  have  
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ha rmf u l  e f f ec t s  on  t he  s a f e ty  and  soundnes s  o f  f i nanc i a l  sy s t em 

in  t he  l ong  t e rm .  Thus ,  whe re  t he  r egu l a to r  succumbs ,  i t  c an  

emerge  t ha t  i t  h a s  exe rc i s ed  a  wrong  cho i ce ,  wh ich  l a t e r  expose s  

t he  f i nanc i a l  sy s t em to  c r i s i s .   

I t  may  a l s o  be  t he  ca se  t ha t  t he  r egu l a to r  ope ra t e s  unde r  a  

s u p r a - na t i ona l  t r e a ty  ob l i ga t i on  wh ich  r e s t r i c t s  i t s  ab i l i t y  t o  

mon i to r  r i sk s  t o  t he  f i nanc i a l  sy s t em ho l i s t i c a l l y  and  e f f ec t i ve ly .  

S h o u l d  a  c r i s i s  r e s u l t  f r o m  s u c h  r e s t r i c t i o n ,  i t  c a n  h a r d l y  b e  f a i r  

t o  b l ame  t h e  r egu l a to r  en t i r e l y .  Th i s  i s  t he  app roach  i n  wh ich  we  

d i s cus s  be low ,  t he  f a i l u r e  o f  t he  UK f i nanc i a l  r egu l a to ry  sy s t em 

in  2007 ,  a l t hough  an  i n f l uen t i a l  commen ta ry  a t t r i bu t e s  t he  f a i l u r e  

t o  a  de s ign  de f ec t  ( t he  combina t i on  o f  p ruden t i a l  r egu l a t i on  and  

f i na nc i a l  conduc t  r egu l a t i on  i n  FSA) . 30  Where  t he  r egu l a to r  

r e s i s t s  t he  p r e s su re  t o  a im  f o r  sho r t - t e rm  g a in s  a t  t he  expense  

l ong - t e rm  s t ab i l i t y  w h i c h  m a y  b e  d u e  t o  l e s s o n s  l e a r n t  f r o m  a  

w r o n g  p o l i c y  c h o i c e  i n  t h e  p a s t ,  t h e  f i n a n c i a l  s y s t e m  c a n  r e m a i n  

s t r o n g  a n d  r e s i l i en t ,  even  i n  t he  f ace  o f  a  g loba l  f i nanc i a l  c r i s i s ,  

w h o s e  ‘ s h o c k  w a v e s ’  m a y  h a v e  de s t ab i l i s ed  compara to r  f i nanc i a l  

s y s t e m s .  Th i s  i s  ou r  app roach  be low  to  t he  pe r f o rmance  o f  t he  

M a l a y s i a n  f i n a n c i a l  s y s t e m  i n  2 0 0 7  –  08 .  

 

4 .3 .2 .1   C o n t e x t  F a c t o r  i n  U K  F inanc ia l  Regu la tory  Sys t em 

Fa i lure  

The  GFC a f f ec t ed  t he  UK f i nanc i a l  r egu l a to ry  sy s t em a s  much  a s  

i t  d i d  t ha t  o f  t he  US .  Th i s  ha s  l ed  some  commen ta to r s  t o  a rgue  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
30  See generally on this: Taylor (n 6). 
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t ha t  conso l i da t ed  f i nanc i a l  r egu l a t i on  unde r  t he  UK FSA a l so  

f a i l ed  t he  t e s t  o f  t he  c r i s i s . 31 The re  i s  some  pe r sua s ive  f o r ce  i n  

t h i s  a rgumen t  i n  v i ew  o f  wha t  ha s  been  s a id  i n  Chap t e r  3  i n  

r e l a t i on  t o  t he  i nhe ren t  weaknes se s  o f  conso l i da t ed  r egu l a t i on .  I n  

t he  r e sea r che r ’ s  v i ew ,  howeve r ,  t he  UK f a i l u r e  s cena r io  a ro se  no t  

en t i r e l y  f rom the  de s ign  o f  i t s  f i nanc i a l  r egu l a to ry  a r ch i t e c tu r e ,  

a s  f r om the  execu t i on  o f  FSA’s  r e spons ib i l i t i e s ,  a s  we l l  a s  t he  

U K  a n d  E U  r e g u l a t o r y  c o n t e x t s  a t  t h e  t i m e .  I l l u s t r a t i v e l y ,  t h e  

F S A ’ s  o w n  I n t e r n a l  A u d i t  R e p o r t  o n  N o r t h e r n  R o c k  i d e n t i f i e s  a  

number  o f  sho r t comings  i n  t he  w a y  i t  e x e c u t e d  i t s  r e s p o n s i b i l i t i e s  

i n  r e l a t i on  t o  t he  supe rv i s i on  o f  t he  bank .  The  Repo r t  f ound  s i x  

s h o r t c o m i n g s  n a m e l y :  ( i )  c o n t r a r y  t o  F S A  p r o c e d u r e s ,  f o r m a l  

r e co rds  o f  key  mee t i ngs  we re  no t  kep t ;  ( i i )  t he r e  was  no  ana ly s i s  

by  t he  FSA o f  t he  ( f l awed )  b us ine s s  mode l  emp loyed  by  Nor the rn  

Rock ;  ( i i i )  t h e  supe rv i so ry  r ev i ew  pe r iod  was  i nc r ea sed  f rom 24  

mon ths  t o  36  mon ths ;  ( i v )  t he  FSA supe rv i so ry  t e am appea red  no t  

t o  f u l l y  unde r s t and  t he  r equ i r emen t s  o f  t he  r i sk  r a t i ng  p l aced  on  

N o r t h e r n  R o c k ,  n o r  d i d  t h e y  adequa t e ly  i den t i f y  and  pu r sue  r i sk s  

a r i s i ng  i n  t he  f i rm  a s  a  who le ;  ( v )  t he r e  was  a  sho r t age  o f  

s u p e r v i s o r y  e x p e r t i s e  i n  s o m e  c r i t i c a l  a r e a s ,  m o s t  n o t a b l y  i n  

p ruden t i a l  bank ing  and  f i nanc i a l  da t a  ana ly s i s ;  and  (v i )  and ,  

r e l a t ed  t o  t h i s ,  t h e r e  was  an  ove r - emphas i s  by  t he  FSA on  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
31  ibid. See also Coffee and Sale (n 3).  
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conduc t  i s sue s  and  an  unde r - emphas i s  on  p ruden t i a l  i s sue s . 32 Th e  

l a s t  f i nd ing  i s  a rguab ly  t he  mos t  r e l evan t ,  and  i t  i s  one ,  wh ich  

l i nks  t he  FSA f a i l u r e  t o  t he  UK con t ex t  a t  t he  t ime .   

I n  t he  pe r i od  l e ad ing  up  t o  t he  c r i s i s ,  t h e r e  was  i n t ense  

f ocus  by  t he  U K  pub l i c  and  po l i t i c i ans  on  marke t  conduc t  i s s ue s .  

Th i s  i s  unde r s t andab l e  g iven  t he  1991  BCCI  s canda l  w h i c h  w a s  

s u b s t a n t i a l l y  i n d u c e d  b y  p r u d e n t i a l  a n d  m a r k e t  c o n d u c t  

ma lp rac t i c e s . 33  The  r e su l t  o f  t he  f ocus ,  howeve r ,  was  t ha t  t he  

F S A ,  w h i c h  h a d  r e s p o n s i b i l i t y  f o r  b o t h  p r u d e n t i a l  a n d  f i n a n c i a l  

conduc t  r egu l a t i on ,  f ocused  i t s  ene rg i e s  and  r e sou rce s  whe re  t he  

pub l i c  demands  we re  g r ea t e s t⎯ i n  t he  en f o rcemen t  o f  conduc t  

i s sue s ,  a t  t he  expense  o f  p ruden t i a l  i s sue s . 34 A n o t h e r  i s s u e  i n  t h e  

U K  c on t ex t ,  was  t he  p r e s su re  exe r t ed  by  t he  C i ty  o f  London  on  

t he  FSA to  keep  L o n d o n  c o m p e t i t i v e ,  by  ensu r ing  t ha t  UK 

f inanc i a l  i n s t i t u t i ons  w e re  no t  ove r ly  r egu l a t ed  r e l a t i ve  t o  t he i r  

f o r e ign ,  e s pec i a l l y  U S  coun t e rpa r t s .  Thes e  p r e s s u re s  w e re  

un re l a t ed  t o  t he  UK f i nanc i a l  r egu l a to ry  sy s t em and  va l i da t e  t he  

a rgumen t  above  t ha t  whe re  a  r egu l a to r  succumbs  t o  p r e s su re s  

w h i c h  a r e  e x t r i n s i c  t o  i t s  c o r e  r e g u l a t o r y  m a n d a t e  ( p r u d e n t i a l  

r egu l a t i on  and  f i nanc i a l  conduc t  r egu l a t i on  i n  t he  ca se  o f  t he  

F S A ) ,  t h i s  c a n  i n v i t e  s y s t e m i c  v u l n e r a b i l i t i e s .   
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
32  FSA, The Supervision of Northern Rock: A Lessons Learned Review (2008) 8, 27, available 

online at: <http://www.frank-cs.org/cms/pdfs/FSA/FSA_NR_Report_25.4.08.pdf> accessed on 
23 July 2012.   

33  For the facts of this scandal see: Three Rivers District Council and Ors v Governor and 
Company of the Bank of England (No 3) [2003] 2 AC 1. 

34  See generally, E. Ferran, ‘Examining the United Kingdom’s Experience in Adopting the Single 
Financial Regulator Model,’ (2003) 28, Brook. J. Int’l L. 257. 
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 The  causa l  imp l i ca t i on  o f  t he  EU f i nanc i a l  r egu l a to ry  

con t ex t  f o r  t he  UK in  t he  c r i s i s  o f  2007  –  2008  was  po ignan t l y  

demons t r a t ed  by  t he  f a i l u r e  o f  Landsbank i  HF ,  an  I ce l and i c  bank  

i n  Oc tobe r  2008 .  The  EU s ing l e  ma rke t  r u l e s  wh ich  cove r  I c e l and  

a s  a  member  o f  t he  Eu ropean  Economic  Area  (EEA)  a l l ow  banks  

i n  one  coun t ry  t o  ope ra t e  a s  b r anches  i n  ano the r ,  w i th  t he  

s u p e r v i s i o n  o f  s o l v e n c y  a n d  w h o l e  b a n k  b r a n c h e s  r e s t i n g  w i t h  t h e  

home  coun t ry  supe rv i so r .  Th i s  i s  kno wn  a s  ‘ pa s s - po r t i ng . ’  The  

F S A  a s  h o s t  c o u n t r y  r e g u l a t o r  h a d  o n l y  l i m i t e d  p o w e r s  r e l a t i n g  t o  

t he  supe rv i s i on  o f  l o ca l  l i qu id i t y .  Landsbank i ’ s  UK b ranch  was  

t he r e f o r e  no t  sub j ec t  t o  FSA’s  f u l l  p ruden t i a l  supe rv i s i on .  When  

t he  bank  f a i l ed  i n  2008 ,  w i th  a round  £4 .5  b i l l i on  o f  r e t a i l  

d epos i t s  l o s t  o r  t r apped  i n  i t s  UK b ranch ,  t he  bank ’ s  home  

( I ce l and i c )  r egu l a to r  more  t han  t he  F S A  w a s  t o  b l ame  f o r  t h i s  

f a i l u r e  i nc lud ing  t he  subsequen t  de f au l t  o f  t he  I ce l and i c  

au tho r i t i e s  t o  mee t  t he  l i ab i l i t i e s  o f  t he  I ce l and  depos i t  i n su rance  

s c h e m e  i m m e d i a t e l y  t o  U K  d e p o s i t o r s . 35 

4 .3 .2 .2   C o n t e x t  F a c t o r  i n  M a l a y s i a  F i n a n c i a l  R e g u l a t o r y  

S ys t e m  S u c c e s s     

A  d i s c u s s i o n  o f  t h e  c o n t e x t  f a c t o r  i n  r e l a t i o n  t o  t h e  r e l a t i v e  

s u c c e s s  o f  t h e  M a l a y s i a n  f i n a n c i a l  r e g u l a t o r y  s y s t e m  i n  2 0 0 7  –  08  

G F C ,  r e q u i r e s  a n  e x a m i n a t i o n  o f  t h e  c o u n t r y ’ s  r e f o r m  p o l i c y  

p r i o r  t o ,  and  i n  t he  a f t e rma th  o f  t he  As i an  f i nanc ia l  and  economic  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
35  See ‘Lessons from the Icelandic Banking Crisis’ in Turner Review (n 6) 38.   
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c r i s i s  o f  1997  –  98 . 36  The  r egu l a to ry  sy s t em tha t  i s  gene ra l l y  

a cc l a imed  t o  have  s a t i s f ac to r i l y  p ro t ec t ed  t he  Ma lays i an  economy  

an d  f i nanc i a l  sy s t em f rom the  GFC w a s  i t s e l f ,  t h e  p r o d u c t  o f  a  

p r ev ious  c r i s i s . 37  

The  economic  down t u rn  i n  deve loped  coun t r i e s  t ha t  w a s  

t r i gge red  by  t he  US  h igh - in t e r e s t  r a t e  po l i cy  ( t he  ‘Vo lke r  shock ’ )  

i n  t he  ea r l y  1980s  r e su l t ed  i n  a  mas s ive  co l l ap se  o f  wor ld  

commod i ty  t r ade .  Be tween  1984  and  1986 ,  t he  consequence  o f  t he  

co l l ap se  f o r  Ma lays i a ,  whose  expo r t  e conomy  depended  on  t i n  

and  pa lm  o i l ,  was  a  f a l l  i n  i t s  ove ra l l  expo r t  p r i c e  i ndex .  The  

dec l i ne  i n  expo r t  e a rn ings  s i gn i f i c an t l y  de r a i l ed  t he  f und ing  o f  

M a l a y s i a ’ s  N a t i o n a l  E c o n o m i c  P l a n  ( N E P ) ,  w h i c h  w a s  l a u n c h e d  

i n  1971  t o  a cce l e r a t e  i t s  i ndus t r i a l  deve lopmen t .  T o  a t t r a c t  

a l t e rna t i ve  f und ing  sou rce s  f o r  t he  NEP ,  Ma lays i a  e l ec t ed  t o  

a t t r a c t  f o r e ign  i nves tmen t  c ap i t a l ,  f u r t he r  t o  wh ich  a  w ide -

r ang ing  package  o f  i ncen t i ve s  we re  announced ,  i nc lud ing  t he  

r emova l  i n  t he  ea r l y  1990s  o f  r e s t r i c t i ons  on  sho r t - t e rm  cap i t a l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
36  The Asian economic and financial crisis of 1997 – 98, majorly affected Thailand, Malaysia, 

Hong Kong, the Philippines, South Korea, Laos, and Indonesia. China, Taiwan, Singapore, 
Brunei and Vietnam, were less affected. The crisis is generally seen as a currency crisis, because 
it was precipitated by speculative attacks on the national currencies of the affected countries. 
However, the speculative attacks and the resulting capital flight, may not have reached crisis 
proportion but for the presence of five cumulative factors namely, the type of national debt 
(mostly short term) of the affected countries, the extent of the indebtedness, financial sector 
weaknesses, fixed local exchange rates, and a region wide loss of confidence. For a detailed 
discussion of these factors see: R. Buckley and D. Arner, From Crisis to Crisis: The Global 
Financial System and Regulatory Failure (Alphen aan den Rijn: Kluwer Law International, 
2011) 55 – 72 (Chapter 4: The Asian Financial and Economic Crisis of 1997).   

37  For an extensive discussion of the pre-1997 background to the Malaysian financial regulatory 
see: P. Athukorala, ‘Malaysian Economy in Three Crises’, (2011) 7 – 11, available online at: 
<https://crawford.anu.edu.au/acde/publications/publish/papers/wp2010/wp_econ_2010_12.pdf> 
accessed on 23 December 2013.    
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i n f l ows ,  f o r e ign  s h a r e h o l d i n g  i n  l oca l  b roke rage  f i rms  and  bank  

l end ing  t o  non - r e s iden t s . 38  

H o w e v e r ,  s i m i l a r  t o  w h a t  h a p p e n e d  i n  N i g e r i a  a  d e c a d e  

l a t e r ,  and  a f t e r  t he  bank ing  conso l i da t i on  o f  2005 , 39  i nc r ea sed  

f o r e ign  equ i t y  i nves tmen t  i n  t he  M a lays i an  econ omy  on ly  f ue l l ed  

a  mass ive  s t ock  marke t  boom.  The  boom had  d i r ec t  imp l i ca t i ons  

f o r  t he  ope ra t i on  o f  t he  domes t i c  banks ,  i n  t ha t  ma rg in  l oans  

t u rned  ou t  t o  be  a  ma j o r  sou rce  o f  bank  c r ed i t  expans ion . 40 Thus ,  

t he r e  was  a  s t r ong  pos s ib i l i t y  o f  a  r eve r sa l  o f  c a p i t a l  i n f l ows  t o  

gene ra t e  e conomic  co l l ap se  t h rough  wea l t h  con t r ac t i on  and  

bank ing  s ec to r  i n s t ab i l i t y .  Even  so ,  t h i s  pos s ib i l i t y  wou ld  no t  

have  t r an s l a t ed  i n to  t he  c r i s i s  o f  1997  –  98 ,  had  i t  no t  been  f o r  

s o m e  s e r i o u s  p i t f a l l s  o n  t h e  d o m e s t i c  p o l i c y  f r o n t ,  name ly  poor  

corpora t e  governance  and  f i nanc ia l  f rag i l i t y . 41  

I n  r e l a t i on  t o  co rpo ra t e  gove rnance ,  t he  expans ion  o f  t he  

equ i t y  marke t  was  no t  a ccompan ied  by  i n i t i a t i ve s  t o  r ed re s s  t he  

unde r ly ing  weaknes s  i n  owne r sh ip  and  managemen t  o f  l i s t ed  

compan ie s ,  mos t  o f  wh ich  we re  t i gh t l y  con t ro l l ed  by  a  hand f u l  o f  

power f u l  f ami l i e s .  These  f ami l i e s  a l so  r e t a ined  ma j o r i t y  s t ake s ,  

even  i n  pub l i c  compan ie s .  Th i s  s t r uc tu r e  o f  co rpo ra t e  owne r sh ip  

w a s  a i d e d  b y ,  a n d  i n  i t s e l f ,  f u e l l ed  man ipu l a t i on  o f  i n t e r -

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
38  ibid. 
39  S. Sanusi, ‘The Nigerian Banking Industry: What Went Wrong and the Way Forward,’ (2010) 5, 

available online at  < http://www.bis.org/review/r100419c.pdf? frames=0 > accessed 15 May 
2012.  

40  Athukorala (n 37). 
41  ibid. 
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company  sha r e  t r an sac t i ons  t o  augmen t  p ro f i t  i n  p r i va t e ly  owned  

compan ie s .  Such  man ipu l a t i on  made  sha r e  t r ad ing  vu lne r ab l e  t o  

f i nanc i a l  pan i c  becaus e  unconnec t ed  (mino r i t y )  s ha r eho lde r s  had  

eve ry  r ea son  t o  wor ry  abou t  how they  wou ld  be  t r e a t ed  du r ing  a  

ma rke t  down tu rn . 42 I n  r e l a t i on  t o  f i nanc i a l  f r ag i l i t y ,  i n  t he  f i r s t  

ha l f  o f  1990s ,  s u b s t a n t i a l  d o m e s t i c  c r e d i t  h a d  a c c u m u l a t e d  i n  t h e  

bank ing  sy s t em,  w i th  a  heavy  exposu re  t o  t he  p rope r ty  s ec to r ,  

w h i c h  b r o a d l y  i n c l u d e d  s h a r e  t r a d i n g  a n d  t h e  r e a l  e s t a t e  s e c t o r .  

By  t he  end  o f  1996 ,  t he  t o t a l  c r ed i t  t o  t he  p rope r ty  s ec to r  

a ccoun t ed  f o r  a rou nd  40  pe r cen t  o f  t o t a l  ou t s t and ing  bank  c r ed i t .  

The  i nc r ea sed  exposu re  t o  t he  p rope r ty  s ec to r  f u r t he r  weakened  

t he  f i nanc i a l  p os i t i on  o f  t he  banks  a s  t he  l oans  go t  t i ed  down  in  

exces s ive  and  no t  e a s i l y  d i sposab l e  r e a l  e s t a t e  ven tu r e s .  The  

c r i s i s  o f  1997  –  98  t ha t  s aw  mass ive  w i thd rawa l  o f  f o r e ign  

cap i t a l  f r om the  Ma lays i an  economy ,  co l l ap sed  t he  s t ock  and  t he  

p rope r ty  ma rke t ,  and  ove rwhe lming ly  i nc r ea sed  t he  non-

pe r f o rming  l oans  i n  t he  bank ing  sy s t em,  f r om abou t  2  pe r cen t  i n  

m id - 1997  t o  nea r l y  12  pe r cen t  i n  J u l y  1 9 9 8 . 43  

I n  t he  vo l a t i l e  e conomic  c l ima t e  pos t  1 998 ,  t he  Ma lays i an  

gove rnmen t  had  t o  choose  be tween  two  a l t e rna t i ve  po l i cy  cho i ce s .  

The  f i r s t  was  t o  ob t a in  a  ‘ good  housekeep ing  s ea l ’  on  i t s  po l i c i e s  

f r om the  IM F .  The  s econd  w as  t o  r e s o r t  t o  c ap i t a l  co n t ro l s  i n  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
42  P. Searle, The Riddle of Malaysian Capitalism: Rent-seekers or Real Capitalists? (Sydney: 

Allen & Unwin, 1999) 125 – 9.  
43  BNM, Annual Report (Kuala Lumpur: BNM, 1999) 175; P. Athukorala and P. Warr, 

‘Vulnerability to a Currency Crisis: Lessons from the Asian Experience,’ (2002) 25(1) World 
Economy, 33 – 57; P. Athukorala, Crisis and Recovery in Malaysia: The Role of Capital 
Controls, 2nd Edition, (Cheltenham: Edward Elgar, 2003) 146.  
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o rde r  t o  combine  a  f i xed  exchange  r a t e  w i th  Keynes i an  po l i c i e s , 44 

w h i l e  i g n o r i n g  t h e  v a g a r i e s  o f  m a r k e t  s e n t i m e n t s .  C o n f r o n t e d  

w i t h  t h i s  p o l i c y  d i l e m m a ,  t h e  M a l a y s i a n  p o l i t i c a l  l e a d e r s h i p  

op t ed  f o r  t he  s econd  a l t e rna t i ve .  The  co re  o f  t h i s  po l i cy  c ho i ce  

w a s  c a p i t a l  c o n t r o l s ,  w h i c h  w e r e  e x p e c t e d  t o  f i x  t h e  e x c h a n g e  

r a t e  and  p rov ide  b r ea th ing  space  f o r  mone t a ry  and  f i s ca l  

expans ion  t o  f i gh t  r e ce s s ion . 45 The  cap i t a l  con t ro l s  we re  s t r ong ,  

bu t  t hey  we re  narrowly  f ocused  on  shor t - t e rm  cap i t a l  f l ows .  The  

a im  was  t o  make  i t  h a rde r  f o r  sho r t - t e rm  po r t f o l i o  i nves to r s ,  bo th  

f o r e ign  and  l oca l  t o  s e l l  t he i r  s ha r e s  and  r epa t r i a t e  p roceeds ,  and  

f o r  o f f s ho re  hedge  f unds  t o  d r i ve  dow n  the  cu r r ency .  Wi th  t he  

po l i c y  au tonomy  ga ined  t h rough  t he  f i xed  exchange  r a t e  and  

cap i t a l  con t ro l s ,  t he  gove rnmen t  emba rked  on  a  r e cove ry  package  

cons i s t i ng  o f  two  key  e l emen t s  name ly ,  f i s ca l  and  mone t a ry  

s t i m u l a n t s ;  a n d  b a n k i n g  a n d  c o r p o r a t e  r e s t r u c t u r i n g . 46  

N o t a b l y ,  t h e  p o l i c y  p l aced  g r ea t e r  emphas i s  on  t he  speedy  

imp lemen ta t i on  o f  bank ing  and  co rpo ra t e  r e s t ruc tu r i ng  

p rog ramme  des igned  by  t he  Na t i ona l  Economic  Ac t i on  Counc i l  

(NEAC)  i n  Ju ly  1998 .  Unde r  t h i s  p rog ramme ,  t h r ee  ma j o r  en t i t i e s  

w e r e  s e t  u p  t o  a d d r e s s  t h e  b a d  d e b t  p r o b l e m  o f  t h e  f i n a n c i a l  

s y s t e m  a n d  r e l a t e d  c o r p o r a t e  d i s t r e s s :  an  a s se t  managemen t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
44  Keynesian economic policies are based on the view that in the short run, especially during 

recessions, economic output is strongly influenced by aggregate demand (total spending in the 
economy). See A. Blinder, ‘Keynesian Economics,’ in D. Henderson (ed.) Concise 
Encyclopedia of Economics, 2nd ed. (Indianapolis: Library of Economics and Liberty, 2008) 
available online at: <http://www.econlib.org/library/Enc/KeynesianEconomics.html> accessed 
on 23 July 2014. 

45  Athukorala (n 37).  
46  ibid, at 13.  
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company  (Danaha r t a )  t o  a cqu i r e  and  manage  NPLs  f rom banks , 47 a  

bank ing  and  co rpo ra t e  r e cap i t a l i s a t i on  company  (Danamonda l )  t o  

r e cap i t a l i z e  t hose  f i nanc i a l  i n s t i t u t i ons  whose  cap i t a l  adequacy  

r a t i o  had  f a l l en  be low  n ine  pe r cen t , 48  and  a  Co r po ra t e  Deb t  

Res t ruc tu r i ng  Commi t t e e  (CDRC) ,  a  j o in t  pub l i c  and  p r i va t e  

s e c t o r  s t e e r i n g  c o m m i t t e e )  t o  f a c i l i t a t e  t h e  r e s t r u c t u r i n g  o f  

co rpo ra t e  deb t s  t h rough  ou t - o f - cou r t  s e t t l emen t .  These  f i nanc i a l  

r e f o rm  dec i s i ons  a r e  gene ra l l y  a cknowledged  t o  have  l a i d  a  

s t r o n g  f o u n d a t i o n  f o r  t h e  M a l a y s i a n  f i n a n c i a l  s y s t e m  t h a t  e n a b l e d  

i t  t o  w i th s t and  t he  ‘ shockwave ’  o f  t he  g loba l  f i nanc i a l  c r i s i s .    

 

4 .3 .3   W h at  C an  A  N iger ian  Ob jec t ive s - Based  Approach  

Learn  f rom Canad ian ,  UK,  Malays ian  and  US  

Exper i ence?   

The  f o r ego ing  f i nanc i a l  r egu l a to ry  s ucces s  and  f a i l u r e  s cena r io s  

i n  Canada ,  Ma lays i a ,  UK,  and  t he  US ,  p r e sen t  s eve ra l  l e s sons  f o r  

t he  s t r uc tu r i ng  o f  a  t r i p l e  peaks  f i nanc i a l  r egu l a to ry  sy s t em f o r  

N i g e r i a .  W e  s h a l l  c o n s i d e r  t h e s e  l e s s o n s  i n  r e l a t i o n  t o  e a c h  o f  t h e  

f ou r  j u r i sd i c t i ons .   

4 .3 .3 .1   Les sons  From T h e  U S   

The  US  f a i l u r e  s cena r io  sugges t s  f ou r  compos i t e  l e s sons  f o r  a  

N ige r i an  t r i p l e  peaks  r egu l a to ry  s t r uc tu r e .  The  f i r s t  r e l a t e s  t o  t he  

need  t o  preven t  i n s t i t u t i ona l  r egu l a to ry  gaps .  To  bu i l d  on  one  o f  

ou r  po in t s  i n  Chap t e r s  3 ,  t h i s  c an  be  ach i eved  i n  p r i nc ip l e  by  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
47  Sections 3 and 4, Pengurusan Danaharta Nasional Berhad Act No 587 of 1998 (as at 1 February 

2013).   
48  Sections 4, Danamodal Nasional Berhad Act of 1998.   
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i n s t i t u t i ona l i z i ng  i n t e r - agency  r egu l a to ry  coo rd ina t i on ,  

m a n d a t o r i l y  and  a t  m in i s t e r i a l  l e ve l⎯manda to r i l y ,  i n  t e rms  o f  a  

s t a t u t o r y  d u t y  t o  c o - o rd ina t e ;  and  min i s t e r i a l  i n  t e rms  o f  t he  need  

t o  l oca t e  t he  cen t r e  o f  r egu l a to ry  co - o rd ina t i on  w i th in  t he  o f f i c e  

o f  t he  F inance  Min i s t e r .  A  s t a t u to ry  du ty  t o  coo rd ina t e ,  wh ich  i s  

backed  w i th  d i s c ip l i na ry  consequences  f o r  no t  do ing  so ,  a rguab ly  

p r e sen t s  a  v i ab l e  compe l l i ng  ob l i ga t i on  t o  do  so ;  and  t o  pos i t i on  

t he  F inance  Min i s t e r  a t  t he  head  o f  t he  coo rd ina t i on  mechan i sm  

e l im ina t e s  i n t e r - agency  r i va l ry  and  a  pos s ib l e  impre s s ion  o f  a  

pr imus  i n t e r  pare s ,  i f  one  r egu l a to ry  agency  w e r e  t o  b e  a s s i g n e d  

t he  f unc t i on  o f  t he  coo rd ina t i ng  agency .   Thi s  app roach  ca n  

p romo te  f i nanc i a l  r egu l a to ry  i n t e r - agency  coo rd ina t i on  i n  N ige r i a  

be t t e r  t han  t he  cu r r en t  app roach  cen t e r ed  on  FSRCC,  wh ich  we  

d i s cus sed  i n  Chap t e r  2 .   

 The  second  l e s son  r e l a t e s  t o  t he  need  t o  p r even t  ‘ r egu la to ry  

t u r f  war s ’  i n  t he  s ense  o f  t he  t r i p l e  peaks  r egu l a to r s  work ing  

aga in s t  e ach  o the r .  Th i s  c an  be  ach i eved  pa r t l y  i n  p r i nc ip l e ,  by  a  

m in i s t e r i a l  l eve l  coo rd ina t i on  a s  sugges t ed  above .  I t  c an  a l so  be  

ach i eved  i n  p r i nc ip l e  t h rough  t he  u se  o f  j ud i c i a l  a ccoun t ab i l i t y  i n  

t h e  s ense  o f  empower ing  t he  F H C  t o  i n t e r p r e t  r egu l a to ry  r emi t s  

and  whe re  nece s sa ry  impose  l i ab i l i t y  i n  t hose  ca se s  w h e r e  i t  i s  

e s t ab l i shed  t ha t  t he  neg l i gence  o r  m i s f ea sance  o f  one  agency  ha s  

unde rmined  t he  work  o f  ano the r .    

 The  t h i rd  l e s son  r e l a t e s  t o  t he  c ruc i a l  impor t ance  o f  a  more  

e f f ec t i ve  supe rv i s i on  o f  t he  en t i r e  f i nanc i a l  sy s t em f o r  t he  
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pu rpose s  o f  sy s t emic  s t ab i l i t y  and  pa r t i cu l a r l y  w i th  r e spec t  t o  t he  

s a f e t y  a n d  s o u n d n e s s  o f  f i nanc i a l  cong lomera t e s .  H e re ,  t he  

f a i l u r e  o f  f unc t i ona l  f i nanc i a l  r egu l a t i on  i n  t he  US  and  N ige r i a  

s t r o n g l y  s u p p o r t s  t h e  c a s e  f o r  a b o l i t i o n  o f  t h e  S E C ,  N A I C O M  a n d  

r e loca t i on  o f  f i nanc i a l  r egu l a to ry  f unc t i ons  f rom the  CBN .  The  

f un c t i ons  so  abo l i shed  and  r e loca t ed ,  shou ld  f i r s t  be  r e - o rgan i s ed  

unde r  t he  heads  o f  f i nanc i a l  sy s t em s t a b i l i t y ,  c o n s u m e r  f i n a n c i a l  

p ro t ec t i on ,  ma rke t  i n t eg r i t y  and  marke t  compe t i t i on ;  and  s econd ,  

t he  r e - o rgan i s ed  f unc t i ons  shou ld  be  a s s igned  t o  t he  r e spec t i ve  

t r i p l e  peaks  f i nanc i a l  r egu l a to r s  t ha t  we  canvas sed  i n  Chap t e r  3 .  

 The  l a s t  po in t  connec t s  w i th  t he  f our th  bu t  by  no  means  t he  

l e a s t  l e s son  name ly ,  t he  need  t o  s t r uc tu r e  w i th in  t r i p l e  peaks  

f r amew ork  a  dynamic  mechan i s m to  r egu l a t e  f i nanc i a l  i nnova t i on  

i n  t e rms  o f  t he  u se  o f  f i nanc i a l  eng inee r ing  t o  i nven t  nove l  

f i nanc i a l  de r i va t i ve s  p roduc t s  ( s uch  a s  c r ed i t  de f au l t  s w aps ,  and  

co l l a t e r a l i z ed  deb t  ob l i ga t i ons )  and  o f f - ba l ance  shee t  f i nanc ing  

and  i nves tmen t  veh i c l e s  o s t ens ib ly  t o  c i r cumven t  c ap i t a l  

r egu l a t i on .  Admi t t ed ly ,  N ige r i a  and  t he  US  do  no t  compa re  i n  t he  

l eve l  and  dep th  o f  f i nanc i a l  ma rke t  soph i s t i c a t i on ,  bu t  t he  US  

expe r i ence  o f f e r s  a  c au t i ona r y  t a l e  t o  t he  pos s ib l e  r i sk  t o  

f i nanc i a l  s y s t em s t ab i l i t y ,  t ha t  c an  r e s u l t  f r om unb r id l ed  and  

poo r ly  r egu l a t ed  f i nanc i a l  i nnova t i on .  Thus  t he  p roposed  

s y s t e m i c  s t a b i l i t y  r e g u l a t o r  s h o u l d  i nco rpo ra t e  a  f i nanc i a l  

i nnova t i ons  depa r tmen t .  Th i s  depa r tmen t  shou l d  deve lop  a  

t ho rough  unde r s t and ing  o f  f i nanc i a l  i nnova t i ons  t o  avo id  t he  
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po t en t i a l  f o r  a  g iven  i nnova t i on  t o  c ause  w idesp read  ha rm  to  

consumer s  o r  p rove  ca t a s t roph i c  f o r  t he  f i nanc i a l  sy s t em.   

 O n e  k e y  p r i n c i p l e  t h a t  s h o u l d  b e  o b s e r v e d  i n  t h e  c o n t e x t  o f  

f i nanc i a l  i nnova t i on  r egu l a t i on  i s  t he  need  f o r  precau t i on .  A  w i d e  

r ange  o f  i s sue s  c an  be  cons ide r ed  unde r  t h i s  p r i nc ip l e ,  bu t  s even  

a r e  wor th  men t ion ing .  Wha t  i s  t he  i n t ended  t a rge t  o f  t he  

i nnova t i on :  e . g .  i nd iv idua l s  ( r e t a i l ,  h i gh - ne t - w o r t h ,  o r  

s o p h i s t i c a t ed ) ;  i n s t i t u t i ons  ( a  pa r t i cu l a r  c a t ego ry  o r  t ype ,  c ro s s -

bo rde r ,  o r  c ro s s - s e c t o r ) ;  a  p a r t i c u l a r  i n d u s t r y  o r  s e c t o r ;  

i n f r a s t ruc tu r e  ( t r ad ing  p l a t f o rms ,  c l e a r i ng  and  s e t t l emen t  

s y s t e m s ,  p r o c e d u r e s ,  o r  p r o c e s s ) ?  W h a t  i s  t h e  c o r e  p u r p o s e  o f  t h e  

i nnova t i on :  e . g .  r i sk  mi t i ga t i on ,  c ap i t a l  r e l i e f ,  r egu l a to ry  o r  t ax  

avo idance ,  r evenue  enhancemen t ,  hedg ing ,  a rb i t r age ,  o r  c l i en t  

need?  Wi l l  t he  i nnova t i on  r e su l t  i n  t r ue  va lue  added  o r  does  i t  

r ep r e sen t  a  t r an s f e r  f r om one  en t i t y  o r  s ec to r  t o  ano the r ?  Wha t  

a r e  t he  ma j o r  a s sumpt ions  unde r ly ing  t he  i nnova t i on :  e . g .  

ex i s t ence  o f  abundan t  l i qu id i t y ;  con t i nued  l ow  o r  h igh  i n t e r e s t s  

r a t e s ,  i n f l a t i on ,  o r  vo l a t i l i t y ;  and  (o r )  ben ign  mac roeconomic  

env i ronmen t?  Wha t  i s  t he  t im ing  o f  t he  i nnova t i on  ( i . e .  i n  wha t  

pa r t  o f  t he  economic  cyc l e  i s  i t  b e ing  i n t roduced  and  whe the r  i t  

h a s  been  t e s t ed  unde r  cond i t i ons  o f  s t r e s s ) ?  How does  t he  p roduc t  

i t s e l f  o r  t he  p roce s s  u sed  t o  p roduce  i t  d i f f e r  f r om t r ad i t i ona l  

me thods  o r  p roduc t s ,  i n  t e rms  o f  whe the r  i t  i s  r evo lu t i ona ry  o r  
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adap t i ve?  I s  t he  i nnova t i on  accompan ied  by  a  change  i n  

i n s t i t u t i ona l  s t r uc tu r e  o r  bus ine s s  mode l s ? 49        

4 .3 .3 .2   Les sons  From Canada  

The  Canad i an  succe s s  s cena r io  o f f e r s  s i x  l e s sons  f o r  t he  

s t r u c t u r i n g  o f  a  N i g e r i a n  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on .  The  f i r s t  l e s son  r e l a t e s  t o  t he  need  t o  have  a  s t r ong  

and  cen t r a l i z ed  p ruden t i a l  r egu l a to r  f o r  t he  en t i r e  f i nanc i a l  

s y s t e m .  T h i s  l e s s o n  f e e d s  i n t o  a n d  i s  a c c o m m o d a t e d  w i t h in  t he  

p roposa l  f o r  a  N ige r i an  f i nanc i a l  sy s t em s t ab i l i t y  r egu l a to r .  The  

s e c o n d  l e s son  r equ i r e s  t he  f i nanc i a l  sy s t em s t ab i l i t y  r egu l a to r  t o  

a lways  s e t  t he  Cap i t a l  Adequacy  R a t i o  (CAR)  f o r  N ige r i an  banks  

above  t he  ave rage  l eve l  i n  compara to r  f i nanc i a l  ma rke t s .  CAR  i s  

t he  r a t i o  wh ich  de t e rmines  t he  bank ' s  c apac i t y  t o  mee t  t he  t ime  

l i ab i l i t i e s  and  o the r  r i sk s  such  a s  c r ed i t  r i sk ,  ope ra t i ona l  r i sk  e t c .  

I n  t he  s imp le s t  f o rmu la t i on ,  a  bank ' s  c ap i t a l  i s  t he  ‘ cush ion ’  f o r  

po t en t i a l  l o s se s ,  and  p ro t ec t s  t he  bank ' s  depos i t o r s  and  o the r  

l ende r s .  F inanc i a l  r egu l a to r s  i n  mos t  coun t r i e s  de f i ne  and  

mon i to r  CAR to  p ro t ec t  depos i t o r s ,  t he r eby  ma in t a in ing  

con f idence  i n  t he  bank ing  sy s t em.  Thus  an  above  ave rage  CAR 

a f f o rd s  a  bank  g r ea t e r  p ro t ec t i on  aga in s t  l o s s ,  wh ich  i n  t u rn  

r e in f o r ce s  depos i t o r s  and  l ende r s  con f idence  i n  a  bank  and  t he  

en t i r e  f i nanc i a l  sy s t em .  In  t he  ca se  o f  N ige r i a ,  i t  i s  f u r t he r  

s u g g e s t e d  t h a t  t h e  C A R s h o u l d  b e  s e t  cons i s t en t l y  w i th  t he  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
49  The points are adapted from those originally canvassed by S. Lumpkin in ‘Regulatory Issues 

Related to Financial Innovation,’ (2010) Vol. 2009/2, OECD Journal: Financial Market Trends, 
111 – 12. 
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p reva i l i ng  l i c ens ing  po l i cy  i n  t he  f i nanc i a l  s e r v i c e s  s e c t o r ,  i n  t he  

s e n s e  o f  w h e t h e r  b a n k s  a r e  l i c e n s e d  t o  o p e r a t e  o n  a  n a t i o n a l  a n d  

c ro s s - bo rde r  ba s i s  o r  r eg iona l l y  w i th in  a  de f i ned  s ec t i on  o f  

N i g e r i a .  Th i s  shou ld  improve  upon  t he  CBN’s  cu r r en t  r egu l a to ry  

app roach  wh ich  p r e sc r i be s  on ly  a  m in imum CAR o f  15% f o r  

s y s t emica l l y  s i gn i f i c an t  f i nanc i a l  i n s t i t u t i ons . 50  

The  t h i rd  l e s son  r e l a t e s  a l so  t o  t he  p roposed  f i nanc i a l  

s y s t e m  s t a b i l i t y  r e g u l a t o r  and  s u g g e s t s  t h a t  t h i s  agency  shou ld  

de s ign  and  en f o rce  a  s t r i c t  l eve r age  cap  on  t he  ex t en t  t o  wh ich  

banks  can  c r ea t e  c r ed i t  by  bo r rowing  on  t he i r  c ap i t a l .  Th i s  c an  be  

done  a s  men t i oned  above ,  i n  p r i nc ip l e ,  by  s e t t i ng  and  en f o rc ing  

d i f f e r en t  l eve l s  o f  l eve r age  r a t i o s ,  wh ich  a r e  c a l i b r a t ed  acco rd ing  

t o  t he  l eve l s  o f  c ap i t a l  ba se  o f  ex i s t i ng  banks ,  o the r  t han  a  one  

s i z e  f i t s  a l l  r a t i o  t ha t  c an  undu ly  r e s t r i c t s  c r ed i t  c r ea t i on  by  

s t r o n g l y  c a p i t a l i s e d  b a n k s .  A d d i t i o na l l y ,  t he  r egu l a to r  s h o u l d  

a lways  en f o rce  a  s t r i c t  d i s c lo su re  o f  bo th  on  and  o f f  ba l ance  

s h e e t  e x p o s u r e s  o f  f i n a n c i a l  i n t e r m e d i a r i e s . 51  

The  f our th  l e s son  sugges t s  t ha t  f u tu r e  bank ing  

conso l i da t i on  i n  N ige r i a  shou ld  be  t hough t  t h rough ;  and  i f  

ad j udged  t o  be  nece s sa ry ,  i t  s hou ld  be  ma tched  w i th  improvemen t  

i n  t he  r egu l a to ry  f r amework  i n  v i ew  o f  t he  ma lp rac t i c e s  and  

r egu l a to ry  l ap se s  wh ich  f o l l owed  t he  bank ing  conso l i da t i on  o f  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
50  See, ‘Capital Adequacy: Banks in Race to Beat 30 September 2014 Deadline,’ ThisDay 14 

September 2014 available online at: < http://www.thisdaylive.com/articles/capital-adequacy-
banks-in-race-to-beat-sept-30-deadline/188979/> accessed on 18 March 2015.    

51  See generally in this respect, BCBS, Revised Basel III Leverage Ratio Framework and 
Disclosure Requirements (Basel: Bank for International Settlements, 2013) 2 – 13. 
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2005 . 52  P r e f e r a b l y ,  b a n k i n g  c o n s o l i d a t i o n  o u g h t  t o  b e  m a r k e t  

d r i ven ,  wh i l e  t he  p roposed  sy s t emic  s t ab i l i t y  r egu l a to r  and  t he  

marke t  i n t eg r i t y  r egu l a to r  mon i to r  t he  p roce s s  and  en f o rce  p r e se t  

s t a n d a r d s .  I t  s h o u l d  a l s o  b e  p o s s i b l e  i n  p r i n c i p l e  t o  de -

conso l i da t e  by  b r eak ing  up  f i nanc i a l  cong lomera t e s  whose  s i z e  

and  bus ine s s  p r ac t i c e s  a r e  i n imica l  t o  f a i r  compe t i t i on .  Th i s  l a s t  

po in t  i s  now be ing  adop t ed  i n  N ige r i a  i n  t ha t  a f t e r  t he  c r i s i s  o f  

2008 - 09  banks  a r e  now r equ i r ed  t o  d ive s t  non - bank ing  a s se t s  and  

s u b s id i a r i e s . 53 

The  f i f t h  l e s son  r e l a t e s  t o  t he  mor tgage  marke t .  A l though  

t he  N ige r i an  mor tgage  marke t  i s  r e l a t i ve ly  unde rdeve loped  

compared  t o  t ha t  o f  Canada ,  i t  c an  ye t  l e a rn  f rom Canada  and  

deve lop  on  a  pos i t i ve  no t e  by  f i nanc ing  mos t l y  p r ime  mor tgages .  

S p e c i f i c a l l y ,  t he  N ige r i an  Gove rnmen t  shou ld  cons ide r  t he  

s y s t e m i c  i m p l i c a t i o n s  o f  a n y  p o l i t i c a l  p o l i c y ,  w h i c h  a i m s  t o  

l i be r a l i s e  mor tgage  f i nance ,  i n  t e rms  o f  t he  pos s ib i l i t y  t ha t  i t  

m igh t  i nduce  a  ‘ f l i gh t  t o  subp r ime  mor tgage  f i nance . ’  A l so ,  i f  

and  when  s ecu r i t i z a t i on  o f  mor tgage  deb t s  becomes  a  w ide ly  u sed  

op t i on  i n  t he  N ige r i an  marke t ,  t h e  p roposed  f i nanc i a l  sy s t em 

s t a b i l i t y  r e g u l a t o r  s h o u l d  i n  p r i n c i p l e ,  s e t  a  h i g h  b e n c h m a r k  f o r  

an  ‘o r i g ina t e  and  ho ld ’  bus ine s s  mode l ,  w i th  a  cu t  o f f  po in t  on  

w h e n  a n d  w h a t  pe r cen t age  o f  mor tgage  deb t  c an  be  s ecu r i t i z ed .  I t  

c an  o f  cou r se  be  ques t i oned  whe the r  i t  i s  de s i r ab l e  f o r  a  r egu l a to r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
52  Sanusi (n 39) 5 – 11. 
53  See CBN Circular to all banks and discount houses dated 30 March 2010: 

BSD/DIR/GEN/CIR/04/012-Review of Universal Banking Model. 
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t o  t e l l  a  bank  wha t  p ropo r t i on  o f  t he  c r ed i t  r i sk  a s s e t s  t he  bank  

o r i g ina t e s  shou ld  be  r e t a ined .  S t i l l  we  a rgue  t ha t  t h i s  app roach  

mer i t s  s e r i o u s  c o n s i d e r a t i o n  i n  N i g e r i a  b e c a u s e  i t  c a n  m a k e  b a n k s  

‘bea r ’  some  o f  t he i r  vo l a t i l e  c r ed i t  r i sk s  a s s e t s  wh ich  can  i n  t u rn  

encou rage  g r ea t e r  d i l i gence  i n  c r ed i t  expans ion .    

The  s i x t h  and  f i na l  l e s son ,  r e l a t e s  t o  t he  u se f u lne s s  o f  an  

i n s t i t u t i ona l  app roach  t o  consumer  f i nanc i a l  p ro t ec t i on .  Th i s  

l e s son  f eeds  i n to  and  i s  a ccommoda t ed  i n  t he  p roposa l  f o r  a  

consumer  f i nanc i a l  p ro t ec t i on  a gency ,  unde r  t he  ob j ec t i ve s - ba sed  

t r i p l e  peaks  a r ch i t e c tu r e .   

4 .3 .3 .3   Les sons  From T h e  U K 

There  a r e  a rguab ly  two  key  l e s sons  t ha t  a  N ige r i an  t r i p l e  peaks  

r egu l a to ry  f r amework  can  d r aw  f rom the  UK expe r i ence .  The  f i r s t  

l e s son  r e l a t e s  t o  t he  need  t o  g ive  t he  t h r ee  r egu l a to ry  

i n s t i t u t i ons ,  po l i c y  and  opera t i ona l  au tonomy  t o  r e s i s t  e i t he r  

po l i t i c a l  o r  ma rke t  p r e s su re s  t ha t  cou ld  make  t hem a im  f o r  sho r t  

t e rm  economic  ga in s ,  wh ich  have  l ong  t e rm  adve r se  e f f ec t s  f o r  

t he  f i nanc i a l  sy s t em.  I l l u s t r a t i ve ly ,  wh i l e  Lagos  (N ige r i a ’ s  

commerc i a l  c ap i t a l )  does  no t  p r e sen t l y  r ank  w i th  London  a s  an  

i n t e rna t i ona l  f i nanc i a l  c en t r e  whose  compe t i t i venes s  ough t  t o  be  

ma in t a ined ,  t he  p roposed  t r i p l e  peaks  f i nanc i a l  r egu l a to r s  shou ld  

no t  p ro j ec t  an  Af r i c an  r eg iona l  o r  g loba l  f i nanc i a l  p rominence  f o r  

Lagos ,  t h rough  pos s ib ly  a  ‘ l i gh t  t ouch  r egu l a to ry  app roach ’  t ha t  

cou ld  r i s k  t h e  s t a b i l i t y  o f  t h e  N i g e r i a n  f i n a n c i a l  s y s t e m .  I n d e e d ,  

t h i s  was  p rominen t  c r i t i c i sm  o f  t he  v i s i on  beh ind  t he  N ige r i an  
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bank ing  conso l i da t i on  o f  2005 ,  wh ich  acco rd ing  t o  commen ta to r s  

‘ r egu l a t ed ’  f i nanc i a l  cong lomera t e s  i n to  ex i s t enc e  i n  N ige r i a  

w i t h o u t  a  co r r e spond ing  s t r ong  en f o rcemen t  o f  f i nanc i a l  l aws ,  t o  

r e spond  t o  t he  vu lne r ab i l i t i e s  c r ea t ed  by  t he  new  f i nanc i a l  

cong lomera t e s . 54  

 The  s e c o n d  l e s son  r equ i r e s  t he  p roposed  t r i p l e  peaks  

s t r u c t u r e  t o  a r t i c u l a t e  a  c l e a r  a p p r o a c h  t o  t h e  c r o s s  b o r d e r  

d imens ion  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a ,  pa r t i cu l a r l y  on  how 

the  coun t ry ’ s  t r e a ty  commi tmen t s  impac t  on  t he  e f f ec t i ve  

s u p e r v i s i o n  o f  i n t e r n a t i o n a l  f i n a n c i a l  i n s t i t u t i o n s ,  w h i c h  o p e r a t e  

i n  N ige r i a  and  on  how to  r egu l a t e  N ige r i an  banks  w i th  

i n t e rna t i ona l  bus ine s s  o p e r a t i o n s .  S p e c i f i c a l l y  w h i l e  N i g e r i a  d o e s  

no t  cu r r en t l y  f a ce  t he  p rob l em o f  i n so lven t  f o r e ign  banks ,  a  

f o rw a rd  l ook ing  app roach  s hou ld  be  t o  f o rmu la t e  con t i ngency  

p l ans  t o  p ro t ec t  N ige r i an  depos i t o r s  and  i nves to r s  f r om the  

adve r se  e f f ec t  o f  c ro s s - bo rd e r  i n so lvency  o f  a  f o r e ign  bank  t ha t  

m igh t  ope ra t e  i n  N ige r i a  i n  t he  f u tu r e .  I n  p r i nc ip l e ,  t he  p roposed  

f i nanc i a l  s y s t em s t ab i l i t y  r egu l a to r  c an  en f o rce  a  po l i cy ,  wh ich  

r equ i r e s  t hose  banks  t o  r i ng  f ence  t he i r  l oca l  a s s e t s  and  

l i ab i l i t i e s  f r om the i r  f o r e ig n  a f f i l i a t e s  f o r  e f f ec t i ve  p ruden t i a l  

s u p e r v i s i o n .  S i m i l a r  p o l i c y  c a n  b e  a p p l i e d  t o  N i g e r i a n  b a n k s  w i t h  

f o r e ign  b r anches .  A dd i t i ona l l y  and  i n  cons equence  o f  t he  r ecen t  

expans ion  o f  N ige r i an  banks  i n to  Wes t  Af r i c an  and  o the r  sub -

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
54  T. Ogowewo and C. Uche, in ‘[Mis]Using Bank Share Capital as a Regulatory Tool to Force 

Bank Consolidation in Nigeria’ (2006) vol. 50, 2 Journal of African Law, 161; Sanusi (n 39); O. 
Famuyiwa, ‘The Nigerian Financial Crisis: A Reductionist Diagnosis’ (2013) 2(1) Journal of 
Sustainable Development and Policy, 1 – 25.   
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S a h a r a n  f i n a n c i a l  m a r k e t s ,  t he  p roposed  s y s t e m i c  s t a b i l i t y  

r egu l a to r  s h o u l d  i n  p r i n c i p l e  d e v i s e  a n  a r r a n g e m e n t  t o  c o o r d i n a t e  

t he  p ruden t i a l  r egu l a t i on  and  i n so lvency  r e so lu t i on  o f  t he se  banks  

w i t h  t h e  n a t i o n a l  a u t h o r i t i e s  o f  t h e  c o u n t r i e s ,  w h e r e  t h e s e  b a n ks  

have  a f f i l i a t e s  o r  b r anch  ope ra t i ons .  

4 .3 .3 .4   Les sons  From Malays ia       

M a l a y s i a ’ s  r e g u l a t o r y  r e s p o n s e s  t o  t h e  A s i a n  cu r r ency  c r i s i s  

a rguab ly  p r e sen t  f i ve  p rominen t  l e s sons  f o r  t he  p roposed  

N i g e r i a n  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on .  Fir s t ,  

t he  Ma lays i an  expe r i ence  demons t r a t e s  t he  need  t o  ma tch  t he  

p roposed  r egu l a to ry  s t r u c t u r e  w i t h  s o u n d  e c o n o m i c  p o l i c i e s ,  t o  

enhance  i t s  e f f ec t i venes s .  One  a r ea  whe re  t h i s  i s  r equ i r ed  f o r  an  

emerg ing  marke t  l i ke  N ige r i a  r e l a t e s  t o  t he  mon i to r i ng  o f  f o r e ign  

s h o r t  t e r m  ( s p e c u l a t i v e )  c a p i t a l  i n f l o w s  w h i c h  h a v e  t h e  t e n d e n c y  

t o  expose  a  coun t ry  t o  t he  adve r se  e f f ec t s  o f  c r ed i t  con t r ac t i on  

t ha t  o f t en  f o l l ow  f i nanc i a l  c r i s e s  i n  t he  home  coun t r i e s  o f  f o r e ign  

( specu l a t i ve )  i nves to r s .  I n  p r i nc ip l e ,  t h i s  c an  be  don e  i n  s eve ra l  

w a y s ,  i n c l u d i n g  f o r  t h e  p r o p o s e d  f i n a n c i a l  s y s t e m  s t a b i l i t y  

r egu l a to r  t o  work  t oge the r  w i th  t he  CBN and  N ige r i an  S tock  

Exchange ,  t o  en f o rce  a  t a rge t ed  cap i t a l  con t ro l  po l i c y  t h a t  c aps  

t he  amoun t  o f  sho r t  t e rm  f o r e ign  specu l a t i ve  cap i t a l  t ha t  c an  

en t e r  t he  economy  and  how and  when  t hey  can  be  r epa t r i a t ed  

t h rough  d ive s tmen t ,  i n  pa r t i cu l a r ,  w h e r e  i t  a p p e a r s  t o  t h e  

s y s t e m i c  s t a b i l i t y  r e g u l a t o r  a n d  t h e  C B N  t h a t  t h i s  m i g h t  

p r ec ip i t a t e  a  sy s t emic  c r i s i s .  Th i s  wou ld  mos t  l i ke ly  r equ i r e  an  
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amendmen t  o f  t he  Niger ian  Inves tmen t  Promot ion  Counc i l  Ac t  and  

r enego t i a t i on  o f  a  number  o f  B i l a t e r a l  I nves tmen t  T rea t i e s  

(B ITs ) .    

The  s e c o n d  l e s son  and  one  t ha t  ha s  l a rge ly  been  adop t ed  i n  

N i g e r i a  a f t e r  t h e  c r i s i s  o f  2 0 0 8- 09 ,  r e l a t e s  t o  t he  need  t o  s t r i c t l y  

r egu l a t e  ma rg in  l oans  and  o the r  specu l a t i ve  marke t  p r ac t i c e s .  

S i n c e  a  s t o c k  m a r k e t  c r a s h  i s  o f t e n  t h e  f i r s t  i n d i c a t o r  o f  a  

bank ing  and  cu r r ency  c r i s e s ,  t he  p roposed  s y s t e m i c  s t a b i l i t y  

r egu l a to r ,  unde r  t he  t r i p l e  peaks  s t r uc tu r e ,  shou ld  i n  p r i nc ip l e  

c ap  t he  pe r cen t a ge  o f  a  bank ’ s  c r ed i t  t ha t  c an  f und  marg in  

t r ad ing .  As  a  t h i rd  l e s son ,  t he  p roposed  marke t  i n t eg r i t y  

r egu l a to r ’ s  r emi t  shou ld  i n  p r i nc ip l e  i nc lude  a  r i go rous  

en f o rcemen t  o f  co rpo ra t e  gove rnance  s t anda rds ,  i nc lud ing  t he  

r educ t i on  and  p r even t i on  o f  f ami ly  owne r sh ip  o f  f i nanc i a l  

i n s t i t u t i ons .  The  OSFI  shou ld  a l so  adop t  a  manda to ry  r egu l a to ry  

obse rve r  a t t endance  a t  co rpo ra t e  even t s  o f  f i nanc i a l  i n s t i t u t i ons ,  

a s  a  p r ac t i c a l  demons t r a t i on  o f  i t s  r obus t  app roach  t o  t he  

en th ronemen t  o f  good  co rpo ra t e  gove rnance .   A necdo t a l  ev idence  

i nd i ca t e s  t ha t  SEC and  o the r  r egu l a to r s  o f t en  a t t end  mee t i ngs  o f  

quo t ed  f i nanc i a l  i n s t i t u t i ons  be f o r e  and  a f t e r  t he  c r i s i s  o f  2008 -

09 .  Bu t  t he  e f f ec t i venes s  o f  t h i s  a t t end ance  i s  open  t o  ques t i on  

g iven  t he  h igh  l eve l  o f  co rpo ra t e  gove rnance  abuse  t ha t  

commen ta to r s  gene ra l l y  b l amed  f o r  t he  c r i s i s .     

The  f our th  l e s son  sugges t s  t ha t  t he  su scep t i b i l i t y  o f  t he  

N i g e r i a n  f i n a n c i a l  s y s t e m  t o  e x t e r n a l l y  i n d u c e d  s h o c k s ,  i n  
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consequence  o f  t he  coun t ry ’ s  i n t e r connec t ednes s  w i th  t he  g loba l  

f i nanc i a l  s y s t e m ,  s h o u l d  a l w a y s  b e  m o n i t o r e d .  T h e  p r o p o s e d  

s y s t e m i c  s t a b i l i t y  r e g u l a t o r  c a n  b e  d o  t h i s  i n  p r i n c i p l e ,  b y  

impos ing  a  c ap  ( i dea l l y  l ow)  on  f o r  i n s t ance  N ige r i an  f i nanc i a l  

i n t e rmed ia r i e s ’  US  do l l a r  denomina t ed  i nves tmen t s  (mos t  l i ke ly  

i n  f i nanc i a l  i n s t rume n t s  i s sued  i n  wes t e rn  f i nanc i a l  ma rke t s )  and  

t he i r  ho ld ing  o f  f o r e ign  exchange .  I t  c an  a l so  s t i pu l a t e  t ha t  

f o r e ign  i nves tmen t s  by  ou r  f i nanc i a l  i n t e rmed ia r i e s  s hou ld  be  i n  

h igh ly  l i qu id  a s se t s  ( sove re ign  bonds  and  f o r e ign  b lue  ch ip  

equ i t i e s )  and  whe re  pos s ib l e  t he se  i nves tmen t s  shou ld  be  hedged  

aga in s t  c r ed i t  de f au l t  o f  i s su ing  gove rnmen t s  and  compan ie s .     

F i n a l l y ,  t h e  f i f t h  l e s son  r equ i r e s  a  N ige r i an  ob j ec t i ve s -

ba sed  t r i p l e  peak s  f i n a n c i a l  r e g u l a t i o n  t o  i nco rpo ra t e  a  

mechan i sm  to  p rov ide  a  l ong - t e rm  l i qu id i t y  and  so lvency  

a s s i s t ance  t o  i l l i qu id  bu t  so lven t  f i nanc i a l  i n s t i t u t i ons .  I n  

p r i nc ip l e ,  t he  p roposed  s y s t e m i c  s t a b i l i t y  r e g u l a t o r  c an  c r ea t e  a n  

i n t e rna l  un i t  t ha t  co l l abo ra t e s  w i t h  t h e  C B N  t o  p r o v i de  so lvency  

a s s i s t ance  t o  f i nanc i a l  i n s t i t u t i ons  on  t he  ba s i s  o f  need .  I t  s hou ld  

howeve r  be  backed  by  a  c l e a r l y  s t i pu l a t ed  cu t  o f f  da t e  and  

r epaymen t  t e rms  so  a s  no t  t o  i nduce  mora l  haza rd  ( a  r e ck l e s s  

bus ine s s  mode l ,  wh ich  coun t s  on  S t a t e  c ap i t a l  i n j ec t i on )  i n  t he  

f i nanc i a l  s y s t em.  Th i s  p r e s en t s  a  v i ab l e  p roac t i ve  a l t e rna t i ve  t o  

t he  cu r r en t  CBN reac t i ve  p r ac t i c e  wh ich  u se s  d i s coun t  w indows  

and  o the r  sho r t - t e rm  l ende r  o f  l a s t  r e so r t  veh i c l e s  t o  p rov ide  

f unds  t o  s o lven t  bu t  i l l i qu id  f i nanc i a l  i n s t i t u t i ons  a s  a  f o rm  o f  
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p i ecemea l  i n t e rven t i on .  Th i s  app roach  a l so  r educes  t he  p r e s su re  

t ha t  such  i l l i qu id i t y  o f t en  exe r t s  on  t he  i n t e r - bank .  
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4 .4   C O N C L U S I O N  

Thi s  chap t e r  ha s  r e l i ed  on  t he  ‘midd l e  g round  s choo l ’  o f  l ega l  

t r an sp l an t  t o  a rgue  t ha t  a  N ige r i an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on  can  d r aw  l e s s ons  f rom the  w eaknes s  and  

s t r e n g t h s  o f  e x t a n t  r e g u l a t o r y  m o d e l s ,  a s  f r o m  t h e  r e g u l a t o r y  

p rog re s se s  and  p i t f a l l s  i n  t he  US ,  Canada ,  UK and  Ma lays i a .  I n  

t e rms  o f  d r awing  f rom the  Canad i an ,  Ma lays i an ,  t he  UK,  and  US ,  

expe r i ence ,  t h i s  pa r t  ha s  d i s cus sed  s even t een  l e s sons ,  wh ich  

s h o u l d  f e e d  i n t o  t he  de s ign  o f  t he  p roposed  ob j ec t i ve s - ba sed  

t r i p l e  peaks  f i nanc i a l  r e gu l a t i on .  A l toge the r ,  t he se  l e s sons  a r e  

r educ ib l e  t o  two  i dea s  name ly :  t ha t  t he  r e f o rm  o f  f i nanc i a l  

r egu l a t i on  a s  c anvas sed  i n  t h i s  t he s i s  s h o u l d  b e  s t r u c t u r e d  i n  a  

f o rm  tha t  i s  p ronounced ly  a l i gned  w i th  t he  ob j ec t i ve s  o f  f i nanc i a l  

r egu l a t i on  r a the r  t han  t he  f unc t i ona l  d iv ide  o f  t he  f i nanc i a l  

s y s t e m ;  a n d  t h a t  ob j ec t i ve s - ba sed  s t r uc tu r e  shou ld  accommoda t e  

t he  c ro s s - bo rde r  and  l ong  t e rm  imp l i ca t i ons  o f  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .   

Impor t an t l y ,  t he  compa ra t i ve  l e s sons  d i s cus sed  i n  t h i s  

chap t e r  s h o w  h o w  t he  p roposed  N i g e r i a n  t r i p l e  p e a k s  f i nanc i a l  

r egu l a to ry  a r ch i t e c tu r e  c an  be  s t r uc tu r ed  t o  d r aw  f rom the  

r egu l a to ry  succe s se s  and  p i t f a l l s  r e co rded  i n  t he  compara to r  

j u r i s d i c t i o n s .  H o w ev e r ,  t h e  l e s s o n s  o f f e r  l i t t l e  gu idance  on  how 

to  make  t he  i n s t i t u t i ons  t o  be  s t r uc tu r ed  accoun tab l e ,  i n  t e rms  o f  

exp lo r i ng  t he  app roaches  t h rough  wh ich  gove rnmen t  i n  mos t  

j u r i s d i c t i o n s  ex e r c i s e  o v e r s ig h t  p o w er s  o v e r  f i n an c i a l  
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i n s t i t u t i ons .  The  nex t  chap t e r  i s  t he  s econd  pa r t  o f  ou r  two - pa r t  

compa ra t i ve  ana ly s i s  and  i t  wou ld  d i s c us s  t he se  app roaches .  

N o t a b l y ,  i t  d eba t e s  t he  pro  e t  con t ra  o f  t he  u se  o f  t o r t  l aw  based  

neg l i gence  l i ab i l i t y  a s  a  f i nanc i a l  r egu l a to ry  accoun t ab i l i t y  

mechan i sm .   
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T H E  O B J E C T I V E S - B A S E D  A P P R O A C H  A N D  R E G U L A T O R Y  

A C C O U N T A B I L I T Y :  T H E  C A S E  F O R  I M P O S I T I O N  O F  N E G L I G E N C E  

L I A B I L I T Y  O N  F I N A N C I A L  R E G U L A T O R S  

5 .1   I N T R O D U C T I O N   

Thi s  chap t e r  i s  t he  s econd  i n  ou r  two - pa r t  compa ra t i ve  ana ly s i s .  

I t  a rgues  f o r  t he  impos i t i on  o f  neg l i gence  l i ab i l i t y  on  f i nanc i a l  

r egu l a to r s  a s  a  r egu l a to ry  accoun t ab i l i t y  mec han i sm  unde r  t he  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  t ha t  we  

canvas sed  f o r  N ige r i a .  We  a rgue  f o r  t h i s  a ccoun t ab i l i t y  

mechan i sm  because  w h i l s t  t he  r emed ia l  r i gh t  t o  damages  f o r  c i v i l  

w r o n g s  i s  a s  w e l l  e s t ab l i shed  a s  t he  r i gh t  t o  j ud i c i a l  r ev i ew  o f  

un l awf u l  admin i s t r a t i ve  ac t i ons ,  bu t  t he  s cope  o f  l i ab i l i t y  f o r  

f i nanc i a l  s upe rv i s o ry  f a i l u r e  i s  i n  many  r e spec t s  l im i t ed . 1 S h o u l d  

f i nanc i a l  r egu l a to r s  be  l i ab l e  f o r  l o s s e s  s u f f e r ed  by  t h i rd  pa r t i e s  

( w h e t h e r  a s  depos i t o r s ,  i nves to r s ,  o r  t he  sha r eho lde r s  o f  

r egu l a t ed  i n s t i t u t i ons )  w h e r e  a  n e g l i g e n t  p e r f o r m a n c e  o f  t h e i r  

s u p e r v i s o r y  t a s k s  i n d u c e d  t h e  c o l l a p s e  o f  a  f i n a n c i a l  i n s t i t u t i o n  

o r  a  f i nanc i a l  c r i s i s ?  Wha t  consensus  unde rp in s  t h i s  ques t i on?  

Wha t  cons ide r a t i ons  a rgue  f o r ,  and  aga in s t ,  t h e  impos i t i on  o f  t h i s  

l i ab i l i t y?  These  a r e  by  no  means  un f ami l i a r  ques t i ons .  Lega l  

commen ta to r s ,  l eg i s l a t o r s  and  t he  j ud i c i a ry  have  expended  

cons ide r ab l e  i n t e l l e c tua l  ene rgy  on  t hem,  a s  t hey  have ,  on  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  Regulation focuses on rules for the conduct of financial intermediation; supervision, looks to 

their enforcement. See: E. Kane, ‘Regulation and Supervision – An Ethical Perspective in A. 
Berger, P. Molyneux, and J. Wilson (eds), The Oxford Handbook of Banking (Oxford: OUP, 
2010) 315.  Because regulation and supervision tend to be combined in an agency, we shall use 
the terms, regulation, supervision, on the one hand and regulators, and supervisors, on the other, 
interchangeably in this chapter. 
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b road  ques t i on  o f  t he  r e l a t i onsh ip  be tween  un l awf u l  gove rnmen ta l  

a c t i ons  on  t he  one  hand ,  and  t he  ava i l ab i l i t y  o f  pecun i a ry  

r emed ie s  aga in s t  pub l i c  au tho r i t i e s ,  a s  opposed  t o  j ud i c i a l  

r ev i ew ,  on  t he  o the r . 2  I n  t he  l i gh t  o f  t he  pa r t  p l ayed  by  

s u p e r v i s o r y  f a i l u r e  i n  t h e  N i g e r i a n  f i n anc i a l  c r i s i s  and  t he  need  

f o r  r egu l a to ry  accoun t ab i l i t y  imp l i ca t ed  by  t ha t  f a i l u r e ,  t he s e  

ques t i ons  a r e  i nexo rab ly  cen t r a l  t o  t h i s  t he s i s ;  a l l  t h e  more  so ,  t o  

s t r e n g t h e n  t h e  a c c o u n t a b i l i t y  o f  t h e  t r i p l e  p e a k s  f r a m e w o r k  

p roposed  f o r  N ige r i a .     

D e p e n d i n g  t o  a  l a r g e  a n d  v a r y i n g  e x t e n t  o n  t h e i r  l e g a l  

t r ad i t i ons  o r  t he i r  expe r i ences  w i th  r egu l a to ry  o r  supe rv i so ry  

f a i l u r e s ,  mos t  j u r i s d i c t i ons  have  app roached  t he  ques t i on  o f  

l i ab i l i t y  f o r  poo r  f i nanc i a l  supe rv i s i on  d i f f e r en t l y ,  w i th  so lu t i ons  

r ang ing  f rom impos i t i on  o f  neg l i gence  l i ab i l i t y ,  l i ab i l i t y  on ly  f o r  

m i s f ea sance ,  g ro s s  neg l i gence ,  o r  ab so lu t e  supe rv i so ry  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2  For a detailed examination of these and other interrelated questions the researcher consulted and 

recommends these sources and authorities: Law Commission, ‘Monetary Remedies in Public 
Law,’ Discussion Paper, 11 October 2004; R. Delston, ‘Statutory Protection of Banking 
Supervisors,’ (2000) Financial Sector of the World Bank Group, 1 – 2, available at: 
<http://www1.worldbank.org/finance/html/statutory_protection .html> accessed on 30 October 
2013; Yeun Kun Yeu and Ors v Attorney General of Hong Kong [1988] 1 AC 175; Davis v 
Radcliffe [2009] 1 WLR 821; Case C – 222/02 Peter Paul and Ors v Germany [2002] ECR I-
9425; Three Rivers District Council and Ors v Governor and Company of the Bank of England 
(No 3) [2003] 2 AC 1; M. Tison, ‘Do Not Attack the Watchdog! Banking Supervisor’s Liability 
After Peter Paul (2005) 42 Common Market Law Review 639 – 675; I. Giessen, ‘Regulating 
Regulators Through Liability: The Case for Applying Normal Tort Law Rules to Supervisors,’ 
(2006) 2 Utrecht L. Rev. 8; P. Wood, ‘A Hidden Lesson of BCCI and the Bank of England,’ 
(2006) Butterworths Journal of International Banking and Financial Law, Guest Editorial, 3; R. 
Dijkstra, ‘Liability of Financial Regulators: Defensive Conduct or Careful Supervision? (2009) 
Vol. 10, 4, Journal of Banking Regulation 269 – 284; P. Athanassiou, ‘Bank Supervisors’ 
Liability: A European Perspective,’ (2011) Vol. 30, Yearbook of European Law, 213 – 254; R. 
Dijkstra, ‘Liability of Financial Supervisory Authorities in the European Union,’ (2012) 3 
Journal of European Tort Law 346; D. Nolan, ‘The Liability of Financial Supervisory 
Authorities,’ (2013) 4 Journal of European Tort Law 190.  
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immun i ty . 3 Y e t ,  i t  w o u l d  a p p e a r  t h a t  t h e r e  i s  a  v i e w  a c c o r d i n g  t o  

w h i c h  l i a b i l i t y  f o r  t h i r d - pa r t y  l o s se s  i nduced  by  ac t s  o r  omi s s ions  

o f  f i nanc i a l  r egu l a to r s  shou ld  exc lude  neg l i gence  and  be  l im i t ed  

t o  c a se s  o f  m i s f ea sance  i n  pub l i c  o f f i c e  o r  bad  f a i t h . 4  Th i s  

chap t e r  cha l l enges  t h i s  v i ew .  I t  i n t e r roga t e s  t he  j u s t i f i c a t i ons  

s e v e r a l l y  a d v a n c e d  i n  s u p p o r t  o f  t h e  p r e c l u s i o n  o f  n e g l i g e n c e  

l i ab i l i t y  f o r  de f i c i en t  f i nanc i a l  r egu l a t i on ;  and ,  a s  a  t hema t i c  

na r r a t i ve ,  i t  d e f ends  t he  impos i t i on  o f  l i ab i l i t y  f o r  neg l i gen t  

f i nanc i a l  s upe rv i s i on  on  t he  S t a t e  and  i t s  f i nanc i a l  r egu l a to ry  

emana t i ons . 5  

F o u r  e x p l a n a t i o n s  f o r  t h e  a p p r o a c h  t o  f i n a n c i a l  r e g u l a t o r y  

l i ab i l i t y  adop t ed  i n  t h i s  chap t e r  c an  be  pu t  f o rwa rd :  Fir s t ,  

con t empora ry  f i nanc i a l  r egu l a t i on  i s  s t r ong ly  s t r uc tu r ed  i n to  

f o rma l  and  o f t en  ve ry  de t a i l ed  ru l e s  t ha t  o f t en  add re s s  bo th  

au tho r i s a t i on  r equ i r emen t s  and  ongo ing  supe rv i s i on .  Th i s  makes  

s u p e r v i s o ry  ac t i on  more  cha l l engeab l e  by  d i f f e r en t  s t akeho lde r s .  

Second ,  t h e  l i t i ga t i on  r i sk  run  by  f i nanc i a l  r egu l a to r s  shou ld  be  

s i t u a t e d  w i t h i n  a  b r o a d e r  c o n t e x t  o f  t h e  i n c r e a s i n g  a s s e r t i v e n e s s  

o f  depos i t o r s  and  i nves to r s ,  who  gene ra l l y  expe r i ence  f ewer  

bu rdens  i n  mak ing  r ecou r se  t o  cou r t  a c t i ons ,  a s  depos i t  i n su rance  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3  L. Dragomir, European Prudential Banking Regulation and Supervision: The Legal Dimension 

(London/New York: Routledge, 2010) 301. 
4  Yeun Kun Yeu (n 109); Three Rivers (No 3) (n 2) 190 (Lord Steyn); Basel Committee on 

Banking Supervision (BCBS) The Core Principles for Effective Banking Supervision (Basel: 
Bank for International Settlement, 2012) 4.    

5  Negligence liability in tort is founded on the proof of three elements namely, that the defendant 
owed the claimant a duty; that duty was breached; and the breach resulted in damage or loss for 
the claimant:  See generally W. Rogers (ed) Winfield & Jolowicz on Tort, Eighteenth Edition, 
(London: Sweet & Maxwell, 2010) 149 – 304. 
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s y s t e m s  d o  n o t  u s u a l l y  p r o v i d e  c o m p l e t e  c o m p e n s a t i o n  i n  t h e  

even t  o f  a  bank  f a i l u r e ,  f o r  example .  Such  c l a ims  i n  p r ac t i c e  t end  

t o  be  i n s t i t u t ed  by  an  o f f i c e  ho lde r  ( an  admin i s t r a to r  o r  a  

l i qu ida to r )  i n  f avou r  o f  depos i t o r s  and  o the r  c r ed i t o r s ,  and  i f  

t he r e  i s  a  su rp lu s ,  t hen  f o r  t he  bene f i t  o f  o the r  c r ed i t o r s . 6 Th i s  

may  sugges t  t ha t  t he  c l a im  be longs  t o  t he  r egu l a t ed  i n s t i t u t i on  

r a the r  t han  i nd iv idua l  depos i t o r s  o r  i nves to r s ,  o s t ens ib ly  t o  avo id  

t he  r e f l e c t i ve  l o s s  p rob l em. 7  T h i r d ,  n eg l i gence  l i ab i l i t y  c l a ims  

may  a l so  i n  pa r t  be  i n f o rmed  by  t he  pe r cep t i on  o f  depos i t o r s  and  

i nves to r s  a s  t o  t he  f i nanc i a l  r egu l a to r s ’  ab i l i t y  t o  a c tua l l y  

f o r e s t a l l  ma rke t  f a i l u r e  o r  t he  co l l ap s e  o f  a  f i nanc i a l  i n s t i t u t i on .  

The  f our th  i s  t he  obv ious  po in t s  t ha t  u l t ima t e ly  t he  ques t i on  o f  

w h e t h e r  o r  n o t  t o  i m p o s e  l i ab i l i t y  f o r  neg l i gen t  f i nanc i a l  

s u p e r v i s i o n  i s  one  o f  domes t i c  po l i cy ;  and  a  j u r i sd i c t i on  can  

compe ten t l y  e l ec t  t o  app ly  t h i s  t o r t  l i ab i l i t y  t o  i t s  f i nanc i a l  

r egu l a to r s  even  t hough  t he  app l i c ab l e  po l i cy  i n  ano the r  

j u r i s d i c t i o n  d i f f e r s .  

Th i s  chap t e r  i s  o rgan i s ed  i n to  f i ve  s ec t i ons .  Th i s  

i n t roduc t i on  i s  t he  f i r s t  s ec t i on .  The  s econd  s ec t i on  ana ly se s  t he  

a r s ena l  o f  r egu l a to ry  accoun t ab i l i t y - i n sp i r ed  i n s t rumen t s  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6  This was evidently the case in Three Rivers (No 3) (n 2) where the claim was pursued by 

Deloittes, the liquidator of BCCI, against the Bank of England. The case was later brought an 
abrupt end, when the creditors called on Deloittes to discontinue it. See: Three Rivers DC v 
Bank of England [2006] EWHC 816.   

7  The reflective loss problem prevents a share shareholder from recovering damages, merely 
because the company in which has economic interest has suffered damage through the act of a 
third party. He cannot recover a sum equal to the diminution in the marked value of shares, or 
equal to the likely diminution in dividend because such a ‘loss’ is merely a reflection of the loss 
suffered by the company: Prudential Assurance v Newman [1982] 1 Ch 204 at 210; Johnson v 
Gore Wood [2002] 2 AC 1 at 35F per Lord Bingham.   
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a rg ues  f o r  t he  dep loymen t  o f  j ud i c i a l  a ccoun t ab i l i t y  a s  a  v i ab l e  

mechan i sm  to  enhance  t he  e f f ec t i venes s  o f  t he  p roposed  t r i p l e  

peaks  f i nanc i a l  r egu l a t i on  i n  N ig e r i a .  The  t h i rd  s ec t i on  

cha l l enges  t he  p r ec lu s ion  o f  t he  c l a ims  f o r  l o s se s  a r i s i ng  f rom 

neg l i gen t  f i nanc i a l  r egu l a t i on .  The  f ou r th  s ec t i on  i n t e r roga t e s  t he  

j u s t i f i c a t i o n s  f o r  t h e  p r ec lu s io n .  Th e  f i f t h  s ec t i o n  d e f en d s  an d  

r a t i ona l i s e s  t he  ca se  f o r  t he  impos i t i on  o f  neg l i gence  l i ab i l i t y .  

The  s i x th  and  f i na l  s ec t i on  c lo se s  t he  chap t e r .   
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5 .2   TH E  AR S E N A L  O F  AC C O U N T A B I L I T Y -IN S P I R E D  CO N T R O L  

ME C H A N I S M S  A N D  NI G E R I A N  TR I P L E  PE A K S  FI N A N C I A L  

RE G U L A T I O N  

Accountabi l i ty  as  we poin ted  out  in  Chapter  3  speaks  to  the  need  

for  publ ic  of f ic ia ls  to  demonst ra te  tha t  overs ight  funct ions  have  

been  conducted  in  accordance  wi th  s ta tu tory  ru les  and  s tandards  

and to  repor t  fa i r ly  and  accura te ly  on  per formance  resul t s  v is -à-v is  

mandated  ro les  and  (or )  p lans . 8 I t  s tands  for  the  need  to  know the  

agency tha t  i s  respons ib le  for  a  regula tory  mat ter ; 9 the  impera t ive  

to  make publ ic  of f ic ia l s  answerable  for  the i r  behaviour  and  

respons ive  to  the  ent i ty  f rom which  they  der ive  the i r  au thor i ty ;  and  

the  es tabl i shment  of  c r i te r ia  to  measure  the  per formance  of  publ ic  

of f ic ia l s ,  as  wel l  as  overs ight  mechanisms to  ensure  tha t  s tandards  

are  met . 10 For  f inancia l  regula tors ,  in  par t icu lar ,  i t  speaks  to  the  

need  for  them to  have  sound governance  and be  answerable  for  the  

d ischarge  of  the i r  dut ies  and  use  of  resources . 11 

Accountabi l i ty  cont ro l  ins t ruments  over  f inancia l  regula tors  

can  be  reduced to  f ive  main  types ,  most  of  which  are  re levant  to  

both  cent ra l  bank and non-cent ra l  bank f inancia l  sec tor  regula tors ,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
8  Organisation for Economic Co-operation and Development (OECD), Public Sector 

Transparency and Accountability: Making it Happen (Paris: OECD Publishing, 2002) 7. 
9  E. Pan, ‘Structural Reform of Financial Regulation,’ (2011) vol. 19 Transnational Law & 

Contemporary Problems 796, 809.  
10  Australian Council of Auditors-General, ‘Effective Public Sector Accountability’ 

<http://www.acag.org.au/epsa.htm> accessed 15 January 2013.  
11  BCBS (n 4) Principle 2, at 10, 22 – 4. 
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despi te  the  d i f ferent  objec t ives , 12  and  mul t ip le  pr inc ipa ls  

envi ronment , 13  which  se ts  non-cent ra l  bank f inancia l  regula tors  

f rom the i r  cent ra l  bank counterpar ts .  These  ins t ruments  a re  ( i )  

par l iamentary  accountabi l i ty ;  ( i i )  minis te r ia l  accountabi l i ty ;  ( i i i )  

market  based  accountabi l i ty ;  ( iv)  f inancia l  accountabi l i ty ;  and  (v)  

judic ia l  accountabi l i ty . 14 Of  concern  to  us  here ,  i s  the  ques t ion  as  to  

which  of  these  ins t ruments  i s  be t te r  ab le  to  s t rengthen  the  

accountabi l i ty  of  the  proposed  Niger ian  t r ip le  peaks  f inancia l  

regula tors .    

5.2 .1   Parl iamentary Accountabi l i ty   

This  i s  typica l ly  exerc ised  through ad  hoc  contac ts  be tween the  

f inancia l  regu la tors  as  the  agents  and  the  na t ional  leg is la ture  as  the  

democra t ica l ly  e lec ted  de legat ing  pr inc ipa l  wi th  power  in  pr inc ip le ,  

to  assess  the  manner  in  which  the  regula tors ’  mandates  a re  

per formed,  but  u l t imate ly  to  change  i t  by  law or  in  ex t reme cases  to  

abol i sh  a  regula tor  and  replace  i t  wi th  another .  In  jur i sd ic t ions  such  

as  the  UK and US,  submiss ion  of  annual  repor ts  to  the  na t ional  

leg is la ture ,  fo l lowed by  the i r  publ ica t ion ,  as  wel l  as  appearances  by  

the  Heads  of  regula tory  agencies  before  the  leg is la ture  or  any  of  i t s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
12  C. Goodhart, ‘Regulating the Regulators – An Economist’s Perspectives on Accountability and 

Control in E. Ferran and C. Goodhart (eds.) Regulating Financial Services and Markets in the 
21st Century (Oxford: OUP, 2001) 156 – 7.  

13  M. Bovens, ‘Public Accountability’ in E. Ferlie et al (eds.) The Oxford Handbook on Public 
Management (Oxford: OUP, 2004) 184 and 189 (referring to an ‘accountability forums’ 
confronted with ‘multiple potential accountors’).  

14  For a comparative account of the concrete accountability-inspired control instruments applied to 
financial sector supervisors in the US, Canada, Australia, the UK and France, see J. Black and 
S. Jacobzone, ‘Tools for Regulatory Quality and Financial Sector Regulation: A Cross-Country 
Perspective’ OECD Working Paper on Public Governance, No 16, OECD Publishing, 2009. See 
also E. Hupkes, H. March and M. Taylor, ‘The Accountability of Financial Supervisors: 
Principles and Practice,’ IMF Working Papers, No 05/51, March 2005.   
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s tanding  and (or )  ad  hoc  leg is la t ive  commit tees  a re  amongst  the  

most  f requent ly  prac t iced  forms of  par l iamentary  accountabi l i ty . 15  

In  law,  the  Niger ian  Nat ional  Assembly  has  leg is la t ive  

overs ight  powers  over  the  count ry’s  f inancia l  regula tors . 16  In  

prac t ice ,  the  exerc ise  of  these  powers  i s  of ten  weak and 

cont rovers ia l .  A c lass ic  ins tance  of  the  weakness  of  par l iamentary  

accountabi l i ty  in  the  Niger ian  context ,  i s  the  documented  refusa l  of  

the  leadership  of  the  Cent ra l  of  Bank of  Niger ia  to  obey the  

summons  to  appear  before  the  House  of  Representa t ives  Ad Hoc 

Commit tee  se t  up  in  2012 to  inves t iga te  the  col lapse  of  the  capi ta l  

market  in  the  Niger ian  f inancia l  c r i s i s  of  2008 –  09 .  Whi le  one  may 

ques t ion  the  propr ie ty  of  the  three  year  gap  be tween cr i s i s  and  the  

commencement  of  the  inves t iga t ion ,  i t  i s  ins t ruc t ive  to  note  tha t  the  

leadership  of  the  CBN refused  to  submit  to  the  commit tee  on  

reques t ,  the  spec ia l  examinat ion  repor t  upon which  the  CBN 

in tervened in  the  e ight  insolvent  banks  in  2009. 17  Indeed the  

recommendat ions  of  the  commit tee  inc luding  par t icu lar ly  the  one  

on  the  need  to  subjec t  the  leadership  of  the  CBN and SEC to  a  code  

of  conduct ,  which  has  appropr ia te  penal t ies  for  regula tory  fa i lure ,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
15  For instance the Federal Reserve (‘the Fed’) is accountable to the US Congress in that it reports 

annually on its activities to the Speaker of the House of Representatives (the Lower House) and 
biannually on its monetary policy stance to the Congressional banking committee. Fed officials 
also make ad hoc appearance before Congress as and when requested. Similarly, the Bank of 
England is accountable to Parliament, with its Annual Report being laid before the House of 
Commons Treasury Committee annually before being made public and with Bank of England 
officials appearing before other select committees, as and when requested.   

16  Sections 4 and 88, second schedule Part 1 (Exclusive Legislative List, Item 6) Constitution of 
Federal Republic of Nigeria, 1999.   

17  House of Representatives, Report of the Ad-hoc Committee on the Investigation into the Near 
Collapse of the Nigerian Capital Market 2012, (‘Ad-hoc Committee Report’) 76.   
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have  ye t  to  be  implemented . 18 There  i s  a  c redib le  ground to  doubt  

the i r  implementa t ion ,  g iven  the  exper ience  in  Niger ia  tha t  the  

execut ive  arm of  government  ra re ly  implements  leg is la t ive  

recommendat ions ,  i t  perce ives  to  ‘wi tch-hunt ’  i t s  of f ic ia l s .  

Assuming arguendo  tha t  the  recommendat ions  are  eventua l ly  

implemented  for  whatever  they  are  wor th ;  ques t ions  wi l l  s t i l l  

remain  as  to  how to  remedy the  th i rd  par ty  losses  (most ly  in  form 

of  los t  inves tments)  induced by  the  fa i lure .  For  th is  reason,  i t  i s  

a rgued tha t  par l iamentary  accountabi l i ty  i s  a  weak ins t rument  to  

s t rengthen  the  accountabi l i ty  of  proposed  objec t ives-based  t r ip le  

peaks  f inancia l  regula tors  in  Niger ia .   

5.2 .2   Minister ia l  Accountabi l i ty   

This  re la tes  to  the  ver t ica l  re la t ionship  be tween the  supervisory  

agency and the  execut ive  arm of  government  tha t  usual ly  appoin ts  

and  d ismisses  the  regula tory  ins t i tu t ion’s  head  and (or )  i t s  board  

members .  Regular  repor t ing  obl iga t ions  and the  exerc ise ,  more  

of ten  than  not  by  the  Finance  Minis te r ,  o f  overs ight  au thor i ty  over  

the  manner  in  which  de legated  regula tory  powers  a re  exerc ised  

typica l ly  re f lec ts  th is  type  of  accountabi l i ty .  In  Malays ia ,  the  

Banking  and Financia l  Ins t i tu t ions  Act  o f  1989 ,  express ly  provides  

for  minis ter ia l  accountabi l i ty  powers  over  the  BNM. For  ins tance ,  

the  BNM’s  powers  over  an  insolvent  f inancia l  ins t i tu t ion  are  

exerc isable  only  wi th  the  pr ior  consent  of  the  Finance  Minis te r . 19 

The  Minis te r  may a lso  f rom t ime to  t ime,  modify ,  amend,  a l te r ,  o r  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
18  ibid, 79.   
19  Section 73(2) of the Banking and Financial Institutions Act, 1989.  
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replace  an  order  by  the  BNM, where  i t  i s  poss ib le  or  jus t  to  do  so . 20 

This  cont ras ts  wi th  the  s i tua t ion  in  Niger ia  in  tha t  whi le  CBN, 21 

SEC, 22  NAICOM, 23  CAC, 24  and  NDIC are  s ta tu tor i ly  subjec t  to  

minis te r ia l  overs ight , 25  these  s ta tu tory  provis ions  are  a t  bes t  

face t ious .  This  i s  because  in  prac t ice  the  Niger ian  Finance  Minis ter  

i s  not  known to  ins t i tu te  accountabi l i ty  rev iew over  the  ac t ions  of  

f inancia l  regula tors ,  even where  a  c redib le  case  for  such  review is  

mani fes t ,  such  as  was  arguably  the  case  in  the  a l lega t ion  of  

expropr ia t ion  of  ownership  of  the  e ight  insolvent  banks  which  were  

subjec t  to  CBN in tervent ion  in  2009. 26 In  v iew of  th is  background 

to  minis te r ia l  accountabi l i ty  in  Niger ia ,  i t  i s  a rgued tha t  i t  has  a  

l imi ted  prospect  of  s t rengthening  the  accountabi l i ty  of  the  proposed  

Niger ian  t r ip le  peaks  f inancia l  regula tors .   

5.2 .3   Market-based Accountabi l i ty   

This  s tems f rom the  f inancia l  regula tor ’s  dut ies  in  re la t ion  to  two 

main  cons t i tuencies :  regula ted  ent i t ies    (which  of ten  bear  some,  a t  

leas t  of  the  regula tory  cos ts  through the  payment  of  fees ,  lev ies ,  or  

adminis t ra t ive  f ines)  and  the  consumers  of  f inancia l  serv ices  

(depos i tors  and  inves tors ) .  F inancia l  regula tors  in  jur i sd ic t ions  

such  as  the  UK and US on numerous  occas ions  are  known to  hold  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
20  ibid, section 73(3). 
21  Section 1(1) of the BOFIA (as amended by Act No. 4 of 1991). 
22  Sections 5 and 315 of the ISA. 
23  Sections 4 and 65 of the NAICOM Act. 
24  Sections 2 and 610 of the CAMA.  
25  Sections 6 and 59 of the NDIC Act; section 88 of the Constitution of the Federal Republic of 

Nigeria, 1999.  
26  O. Gabriel, E. Uja, B. Komolafe, V. Ahiuma-Young and M. Eboh, ‘Shareholders to sue CBN, 

NDIC, AMCON,’ 10 August 2011, Vanguard (Nigerian newspaper) 1 and 5. 
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market  and  consumer  consul ta t ions  before  they  in t roduce  key  

measures  tha t  a re  l ike ly  to  a f fec t  those  consul ted . 27 In  Malays ia ,  

th is  type  of  accountabi l i ty  i s  s ta tu tor i ly  provided  in  te rms of  a  duty  

to  g ive  regula ted  ins t i tu t ions ,  reasonable  oppor tuni ty  to  make  

representa t ions  agains t  or  o therwise  in  respect  of  a  proposed  

order . 28 In  cont ras t ,  market -based  accountabi l i ty  in  Niger ia  i s  of ten  

a  subjec t  of  cont roversy  on  account  of  a l lega t ions  of  abuse  and (or )  

misuse  of  regula tory  powers .  Put  s imply ,  Niger ian  f inancia l  

regula tors  a re  not  known to  be  subjec t  to  market -based  

accountabi l i ty  in  tha t  some of  the i r  ac t ions ,  espec ia l ly  in  re la t ion  

to  banking  supervis ion ,  have  of ten  been  cr i t ic i sed  as  f lagrant  

breach  of  the  leg i t imate  expecta t ions  of  regula ted  f inancia l  

ins t i tu t ions  and the i r  shareholders . 29 Indeed,  a l lega t ions  of  abuse  of  

power ,  a rb i t ra r iness ,  d is regard  for  leg i t imate  expecta t ion  of  

shareholders  of  banks  and  lack  of  t ransparency,  most ly  charac ter i se  

the  cour t  cases  chal lenging  the  in tervent ion  of  the  CBN in  the  e ight  

insolvent  banks  and the i r  reso lu t ion  f rom 2009. 30 In  v iew of  th is  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
27  For instance, the UK Independent Commission on Banking, held wide ranging consultations, 

the outcomes of which were incorporated into its Final Report Recommendations, published in 
September 2011.   

28  Section 73(4) of the Banking and Financial Institutions Act of 1989.  The section even goes 
further to stipulate that hearing must be afforded even where an order has been made 
expediently and such other can be revoked in consequence of hearing.  

29  T. Ogowewo and C. Uche, ‘[Mis]Using Bank Share Capital as a Regulatory Tool to Force Bank 
Consolidation in Nigeria,’ (2006) 50, 2 Journal of African Law, 161, 165 – 6.    

30  These cases include, Appeal No. CA/L/698/11: Okezie and 3 Ors. v Mainstreet Bank Ltd and 11 
Ors. (This is an appeal by the shareholders of Afribank Plc, Bank PHB Plc, and Spring Bank 
Plc, against the ruling of the Federal High Court, dismissing their action challenging the 
liquidation of the three banks; Appeal No. CA/L/689/11: Nwosu and anor. v Finbank Plc and 
14 Ors. (This is an appeal against the ruling of the Federal High Court, dismissing the action of 
claimant/appellants challenging their removal as directors of Finbank Plc by the CBN in 2009; 
Appeal No. CA/L/606/11: Akingbola and anor. v Intercontinental Bank Plc and 15 Ors. (This is 
an appeal against the ruling of the Federal High Court, which dismissed the action of the 
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background exper ience ,  i t  i s  submit ted  tha t  market -based  

accountabi l i ty  a l so  has  l i t t le  prospect  of  s t rengthening  the  

accountabi l i ty  of  the  proposed  Niger ian  t r ip le  peaks  regula tors .  

5.2 .4   Financia l  Accountabi l i ty   

This  re la tes  to  the  submiss ion  by  regula tors  of  the i r  f inancia l  

accounts  and  ba lance  shee t  for  the  review and cont ro l  of  in terna l  

audi t  commit tees  and  externa l  independent  audi tors  inc luding  

f inancia l  repor t ing  author i t ies  s ta tu tor i ly  des ignated  to  rece ive  and 

review such accounts .  Of ten  the  a im of  f inancia l  accountabi l i ty  i s  

to  ascer ta in  tha t  supervisors  manage  the i r  resources  soundly  and 

ef f ic ien t ly ,  spending  publ ic  money prudent ly  in  the  pursui t  of  the i r  

respec t ive  mandates .  Unt i l  la te ly ,  Niger ian  regula tors  a re  not  

known to  be  subjec t  in  prac t ice  to  th is  type  of  accountabi l i ty .  

However  and  unprecedentedly ,  the  CBN Governor  was  suspended 

ear ly  in  2014 to  g ive  way for  the  inves t iga t ion  of  a l leged  f inancia l  

i r regular i t ies ,  f lagged by  the  Financia l  Repor t ing  Counci l  in  i t s  

rev iew of  the  CBN’s  annual  accounts . 31  The  suspens ion  of  the  CBN 

Governor  can  of  course  hera ld  a  robus t  use  of  f inancia l  

accountabi l i ty ,  but  how and to  what  ex tent  has  tha t  suspens ion  led  

to  a  rev iew of  the  CBN’s  ac t ions  or  inac t ions  which  prec ip i ta ted  the  

cr i s i s  of  2009 would  remain  a  key  ques t ion.  Accordingly ,  whi le  

f inancia l  accountabi l i ty  can  serve  as  a  ver i tab le  d isc ip l inary  tool  to  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
appellants challenging their removal as directors of Intercontinental Bank Plc and the 
subsequent sale of the bank).   

31  See the online news report on this suspension: ‘Jonathan Suspends Lamido Sanusi as CBN 
Governor,’ 20 February 2014, Vanguard available at: 
<http://www.vanguardngr.com/2014/02/jonathan-suspends-lamido-sanusi-cbn-gov/> accessed 
on 28 May 2014.   
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check f inancia l  impropr ie t ies  in  regula tory  ins t i tu t ions ;  in  the  sense  

of  fores ta l l ing  or  remedying f inancia l  supervisory  fa i lure ,  i t  i s  

a rgued tha t  i t  has  l i t t le  prospect  so  long as  the  f i sca l  a l loca t ion  to  

the  regula tor  i s  not  t ied  to  per formance ,  or  where  the  regula tor  does  

not  depend ent i re ly  on  such  a l loca t ion .   

5.2 .5   Judic ia l  Accountabi l i ty   

This  guarantees  the  fundamenta l  r ight  of  lega l  redress  to  those  

af fec ted  by  regula tory  dec is ions .  Judic ia l  accountabi l i ty  can  take  

one  of  two main  forms:  judic ia l  rev iew and regula tory  l iab i l i ty  for  

damages  caused  by  a  regula tor ’s  ac ts  or  omiss ions  in  the  exerc ise  

of  i t s  de legated  regula tory  powers .  Judic ia l  rev iew encompasses  the  

se t  of  es tab l i shed  adminis t ra t ive  law procedures ,  which  ensure  tha t  

supervisors  ac t  wi th in  the  l imi ts  of  the i r  de legated  powers  ( tha t  i s ,  

in t ra  v i res) ,  and  cons is ten t ly  wi th  bas ic  pr inc ip les  of  good 

adminis t ra t ion ,  to  pro tec t  the  in teres ts  of  those  subjec t  to  the i r  

supervisory  author i ty .  Because  judic ia l  rev iew of ten  ends  in  the  

grant  of  dec lara tory  re l ie f  in  re la t ion  to  the  lega l i ty  or  o therwise  of  

the  regula tor ’s  ac t ion ,  i t  i s  not  wel l  su i ted  to  cases  where  pecuniary  

re l ie f  i s  sought  for  th i rd  par ty  losses  induced by  regula tory  fa i lure .  

Regula tory  l iab i l i ty  ac t ions ,  on  the  cont rary ,  can  provide  both  

dec lara tory  and pecuniary  re l ie f  to  remedy such  th i rd  par ty  losses .  

The  prospect  of  such  ac t ions  can  in  pr inc ip le  keep  regula tors  on  

the i r  toes  and th is  ord inar i ly  should  argue  for  the  grea ter  use  of  

judic ia l  accountabi l i ty  to  fores ta l l  and  (or )  remedy negl igent  

f inancia l  regula t ion  which  i s  more  of ten  than  not ,  the  root  caus es  of  
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regula tory  fa i lure .  But  in  most  jur i sd ic t ions  inc luding  Niger ia ,  i t  i s  

cons idered  as  a  poin t  of  h igh  pol icy  pr ior i ty  to  pro tec t  f inancia l  

regula tors  ( through the  grant  of  s ta tu tory  immuni ty)  f rom judic ia l  

accountabi l i ty  founded on  regula tory  negl igent  ac t ions .  However ,  

and  g iven  what  has  been  sa id  above  in  re la t ion  to  the  prospects  of  

o ther  types  of  accountabi l i ty- inspi red  ins t ruments ,  i t  i s  a rgued tha t  

negl igence  based  judic ia l  accountabi l i ty  of fers  in  pr inc ip le  a  h igher  

prospect  of  keeping  the  proposed  Niger ian  t r ip le  peaks  f inancia l  

regula tors  on  the i r  toes .   

In  a  subsequent  par t  of  th is  chapter ,  we sha l l  develop  and 

jus t i fy  the  case  for  a  negl igence  l iab i l i ty  based  judic i a l  

accountabi l i ty .  To do  th is ,  we sha l l  debate  the  pro e t  contra  of  the  

imposi t ion  of  negl igence  l iab i l i ty  on  f inancia l  regula tors .  In  the  

next  sec t ion  and as  a  pre l iminary  task ,  we sha l l  demonst ra te  the  

absence  of  a  t ru ly  universa l  consensus  to  prec lude  th is  sub- type  of  

accountabi l i ty- inspi red  ins t rument .  
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5.3  IS  TH E R E  A CO N S E N S U S  TO  PR E C L U D E  LI A B I L I T Y  F O R  

NE G L I G E N T  FI N A N C I A L  SU P E R V I S I O N ? 

This  sec t ion  chal lenges  the  v iew according  to  which  the  non-

binding  prescr ip t ion  conta ined  in  in terna t ional  f inancia l  sof t  law, 32 

i s  to  be  accepted  as  the  s tandard  for  the  de terminat ion  of  whether  

there  should  be  a  l iab i l i ty  sounding  in  negl igence  for  regula tory  or  

supervisory  fa i lure .  In  what  fo l lows,  we sha l l  f i r s t  g ive  an  

analy t ica l  overview of  three  areas  namely:  the  in terna t ional  sof t  

law on lega l  pro tec t ion  of  f inancia l  regula tors ,  the  common law’s  

pos i t ion  on  l iab i l i ty  for  f inancia l  supervisory  negl igence ,  and  the  

law in  Malays ia ,  Niger ia ,  and  the  Uni ted  Sta tes .  Thereaf te r ,  we 

sha l l  use  compara t ive  law to  demonst ra te  the  absence  of  a  uni form 

approach to  prec lude  l iab i l i ty  for  negl igent  f inancia l  supervis ion  

across  both  common and c iv i l  law jur i sd ic t ions .  The  evidence  we 

present  shows tha t  the  ques t ion  i s  more  of  a  domest ic  pol icy  

dec is ion  than  a  puta t ive  compuls ion  to  adopt  a  purpor ted  

(universa l )  ‘consensus ; ’  and  even when v iewed agains t  the  

background of  th is  ‘consensus’ ,  assuming arguendo  there  i s  one ,  

negl igence  l iab i l i ty  appears  to  prepondera te  across  jur i sd ic t ions  

more  than  should  have  been  the  case .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
32  A rule of law is a norm coupled with coercive power. International soft law is only the norm. A 

vast number of such non-coercive norms exist, with normative tilt toward respect for human 
right, democracy, and effective regulatory governance. See generally, A. D’Amato, 
‘International Soft, Hard Law and Coherence,’ (2008) Northwestern University Public Law 
Research Paper No. 08-01, 1-5 available online at: <http://ssrn.com/abstract=1103915> 
accessed on 26 February 2014; A. Guzman and T. Meyer, ‘International Soft Law,’ (2010) Vol. 
2, No. 1 Journal of Legal Analysis, 171.  
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5.3 .1   Internat ional  Soft  Law on Legal  Protect ion of  Financia l  

Regulators    

There  i s  a  v iew on the  pro tec t ion  of  f inancia l  supervisors  f rom 

l iab i l i ty  a r i s ing  f rom supervisory  negl igence  which  i s  encapsula ted  

in  the  Base l  Commit tee  on  Banking Supervis ion  (BCBS) ,  Core  

Pr inc ip les  for  Ef fec t ive  Banking  Superv is ion  and  the  In terna t ional  

Organisa t ion  of  Secur i t ies  Commiss ions’  ( IOSCO),  Objec t ives  and 

Pr inc ip les  o f  Secur i t ies  Regula t ion .  BCBS’  Core  Pr inc ip le  2 ,  which  

prescr ibes  the  essent ia l  precondi t ions  for  independence ,  

accountabi l i ty ,  resourc ing  and lega l  pro tec t ion  for  regula tors  

s t resses ,  in ter  a l ia ,  the  need  for  ‘ [ t ]he  lega l  f ramework for  banking  

supervis ion’  to  inc lude  ‘ lega l  pro tec t ion  for  the  supervisor . ’ 33 The  

explanatory  memorandum to  th is  Pr inc ip le  spec i f ies  fur ther  tha t :  

Laws provide  pro tec t ion  to  the  supervisor  and  i t s  s ta f f  
aga ins t  lawsui t s  for  ac t ion  taken  and/or  omiss ions  made 
whi le  d ischarging  the i r  dut ies  in  good fa i th .  The  
supervisor  and  i t s  s ta f f  a re  adequate ly  pro tec ted  agains t  
the  cos ts  of  defending  ac t ions  and/or  omiss ions  made 
whi le  d ischarging  the i r  dut ies  in  good fa i th .34  
 

 The  kerne l  of  these  prescr ip t ive  pr inc ip les  i s  tha t  f inancia l  

regula tors  and  supervisors  should  be  pro tec ted  f rom,  and ,  where  

necessary ,  indemnif ied  agains t ,  adverse  c la ims except  where  i t  can  

be  shown tha t  they  have  ac ted  wi thout  good fa i th  or ,  a l te rna t ive ly ,  

in  bad  fa i th .  Bad fa i th  imputes  mal ice ;  and  to  the  extent  tha t  a  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
33  BCBS (n 4) 10.  
34  ibid, 22 – 4. The counterpart prescription in IOSCO’s Objectives and Principles of Securities 

Regulation (May, 2003) is contained in Principle 6.2, to the effect that ‘[t]he capacity of the 
regulator to act responsibly, fairly and effectively will be assisted by. . . adequate legal 
protection for regulators and their staff acting in the bona fide discharge of their functions and 
powers.’      
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malic ious  exerc ise  of  adminis t ra t ive  (supervisory)  power  can  

ground a  c la im for  misfeasance  in  publ ic  of f ice , 35 one  can  deduce  

tha t  the  pro tec t ion  prescr ibed  in  the  BCBS’  Core  Pr inc ip le  2  and  

IOSCO’s  Princip le  6 .2 ,  i s  not  avai lable  for  misfeasance  in  f inancia l  

supervis ion .  But  the  prescr ip t ions  a re  what  they  purpor t  to  be  –  

mere  pr inc ip les .  They should  by  no  means  be  regarded as  lega l ly  

enforceable  ru les  or  b inding  s t ipula t ions  on  munic ipa l  governments .  

Thei r  ef fe t  u t i le ,  i t  can  be  surmised ,  i s  to  serve  as  an  in terna t ional  

f inancia l  sof t  law commended for  the  guidance  of  munic ipa l  

governments  in  des igning  an  ef fec t ive  banking  supervis ion  and 

secur i t ies  regula t ion .  I t  should  be  s t ressed,  moreover ,  tha t  the  

pr inc ip les  pro jec ted  by  the  BCBS and IOSCO pr imar i ly  emanate  

f rom the  representa t ives  of  the  regula tory  author i t ies  themselves ,  

who have  an  evident  se l f - in teres t  in  promulgat ing  immuni ty  f rom 

l iab i l i ty ,  as  a  s tandard  for  f inancia l  regula t ion;  but  in  so  doing ,  

they  have  genera ted  a  ques t ionable  g lobal  consensus .   

5.3 .2   The Common Law’s  Pos i t ion 

By res t r ic t ing  l iab i l i ty  to  only  cases  ev idencing  lack  of  good fa i th ,  

the  in terna t ional  sof t  law on lega l  pro tec t ion  of  f inancia l  

regula tors ,  prima fac ie  a l igns  wi th  the  common law of  misfeasance  

in  a  publ ic  of f ice ,  as  enuncia ted  in  Three  Rivers . 36 The  avai lab i l i ty  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
35  Calveley v Chief Constable of the Merseyside Police [1989] AC 1228 at 1240 (Lord Bridge of 

Harwich); B. Garner (ed), Black’s Law Dictionary, ninth edition, (St. Paul, MN: West 
Publishing, 2009) 1090. See generally on misfeasance: Rogers (n 5) 383 – 410.  

36  To the effect that first there must be an unlawful act or omission done or made in the exercise of 
power by the public officer; second, the act or omission must have been done or made with the 
required mental element; third, the act or omission must have been done in bad faith; fourth, the 
claimants must demonstrate that they have a sufficient interest to sue the defendant; and fifth, 



	
   225	
  

of  the  tor t  misfeasance  in  a  publ ic  of f ice  i s  one  of  the  reasons  of  

jus t i fy ing  the  non-ac t ionabi l i ty  of  a  c la im in  negl igence ,  where  

there  i s  an  ac t  of  maladminis t ra t ion . 37 The  common law speci f ica l ly  

se ts  i t s  face  aga ins t  any  recovery  by  depos i tors ,  for  losses  resu l t ing  

f rom negl igent  l icens ing ,  supervis ion ,  or  fa i lure  to  wi thdraw a  

bank’s  l icence . 38 As  wi l l  be  shown,  however ,  th is  ru le  i s  based  on  

ques t ionable  jus t i f ica t ions .  For  our  present  purposes ,  i t  i s  

ins t ruc t ive  to  note  tha t  the  ru le  i s  not  fo l lowed across  a l l  common 

law jur i sd ic t ions .  Cour ts  in  Guernsey  and Canada  fo l low a  d i f ferent  

ru le ,  according  to  which  f inancia l  regula tors  can  be  sued  for  

negl igence .  For  ins tance ,  in  States  o f  Guernsey  v  Fir th ,  the  Cour t  of  

Appeal  of  Guernsey  (Civi l  Divis ion)  he ld  tha t  a  depos i tor  has  a  

cause  of  ac t ion  agains t  a  publ ic  au thor i ty  s ta tu tor i ly  respons ib le  for  

publ i sh ing  l i s t s  of  bodies  reg is te red  to  accept  depos i t s ,  by  reason 

of  h is  loss  resu l t ing  f rom the  fa i lure  to  publ i sh  a  l i s t . 39 S imi lar ly  in  

Baird  v  The  Queen ,  the  Canadian  Federa l  Cour t  of  Appeal  he ld  tha t  

a  depos i tor  had  a  cause  of  ac t ion  agains t  the  Canadian  Government  

in  respect  of  a l leged  breaches  of  i t s  f inancia l  supervisory  dut ies . 40  

5.3 .3   The Pos i t ion in  Malays ian,  Nigerian and United States  Law  

De lege  la ta  Malays ian ,  Niger ian  and Uni ted  Sta tes  law mir ror  

subs tant ia l ly ,  the  prescr ip t ions  in  the  in terna t ional  f inancia l  sof t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
the act or omission must have caused the claimants’ loss: [2003] 2 AC 1 at 189 – 196 (Lord 
Steyn), 246 (Lord Hope of Craighead). 

37  Three Rivers (No 3) (n 2) 190F; Calveley  (n 35) 1228, 1238F.  
38  This has been confirmed in Yuen Kun-Yeu (n 2); Davis (n 2). 
39  Unreported 14 May 1981, Court of Appeal of Guernsey (Civil Division) Appeal No 10 civil.  
40   (1983) 148 DLR (3d) 1. 
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law referenced above .  In  Malays ia ,  no  ac t ion  can  be  brought  aga ins t  

the  Federa l ,  S ta te  Government ,  or  the  Bank Negara  Malays ia  (BNM, 

the  Malays ian  cent ra l  bank) ,  the  Secur i t ies  Commiss ion ,  and  the i r  

of f icers  and  employees  for  any  ac t  or  omiss ion  in  pursuance  of  

execut ing  the  provis ions  of  the  Banking  and Financia l  Ins t i tu t ions  

Act  o f  1989 ;  p rovided  the  ac t  or  omiss ion  was  in  good fa i th . 41 The  

re levant  provis ions  in  Niger ian  law are  s imi lar ly  worded. 42 In  the  

Uni ted  Sta tes ,  a l l  federa l  employees  inc luding  f inancia l  regula tors  

are  protec ted  under  the  Federal  Tor t  Claims Act  1946 ( the  ‘FTCA’) .  

The  ‘d iscre t ionary  funct ion’  except ion  in  Sect ion  2680(a)  o f  the  

FTCA 43 i s  the  one  most  of ten  used  to  defend bank examiners .  Whi le  

the  immuni ty  of  the  federa l  government  i s  waived  to  some extent  by  

FTCA ,  f inancia l  regula tors  a re  s t i l l  immune f rom c la ims ar i s ing  

f rom the i r  exerc ise  of  a  d iscre t ionary  funct ion .  Uni ted  Sta tes  

cour ts ,  have  found th is  to  be  appl icable  to  c la ims a l leg ing  

negl igence  agains t  bank regula tors . 44 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
41  Section 114 of the Banking and Financial Institutions Act of 1989. Identical provisions can be 

found in section 87 of the Central Bank of Malaysia Act of 2009; and section 55 of the Capital 
Markets and Services Act of 2007.    

42  Section 53 of the Banks and Other Financial Institutions Act of 1991 as amended; section 52 of 
the Central Bank of Nigeria Act of 2007; section 302 of the Investment and Securities Act No 29 
of 2007.     

43  This provides protection against any claim based upon an act or omission of an employee of the 
Government exercising due care, in the execution of a statute, whether or not such statute or 
regulation be valid, or based upon the exercise of performance or the failure to exercise or perform 
a discretionary function or duty on the part of a federal agency or an employee of the Government, 
whether or not the discretion involved be abused.  

44  M. Bates and D. Gilbert, ‘Claims Against U.S. Bank Regulators for their Conduct in Supervising 
and Liquidating Financial Institutions,’ (June 1996) Presentation at the 3rd International 
Insolvency and Creditors’ Rights Seminar, London.  
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 The  ef fec t  of  these  lega l  provis ions  i s  tha t  in  Malays ia ,  the  

BNM and Secur i t ies  Commiss ion  cannot  be  impleaded for  th i rd-  

par ty  losses  occas ioned by  the i r  supervisory  negl igence .  The  

Niger ian  CBN and SEC cannot  be  sued  on  s imi lar  ground.  But  the  

law in  the  US should  be  read  advisedly ,  because  c lose ly  examined,  

i t  i s  a rguable  tha t  the  count ry’s  f inancia l  regula tors  (SEC,  the  

Federa l  Reserve ,  the  OCC,  the  CFTC,  and the  Federa l  Insurance  

Off ice)  and  of f ic ia l s  a re  only  immune f rom such a  c la im where  they  

have  ac ted  wi th  due  care .  This  means  tha t  in  the  US,  i t  i s  not ional ly  

poss ib le  to  br ing  a  c la im agains t  federa l  f inancia l  regula tors  for  

lack  of  due  care .  However ,  whether  th is  can  be  used  to  bypass  the  

prec lus ion  of  negl igence  c la ims wi l l  need  to  be  tes ted  in  cour t .   

At  any  ra te ,  the  lega l  provis ions  in  the  three  count r ies  read  

together ,  do  not  pro tec t  the i r  regula tors  and  even the  Sta te ,  f rom 

c la ims ar i s ing  ord inar i ly  for  breach  of  cont rac t  or  for  v icar ious  

l iab i l i ty  a r i s ing  f rom the  ord inary  (non-regula tory)  tor t s  of  the i r  

of f ic ia l s .  Trendtex  Trading  Corporat ion  v  Centra l  Bank  o f  Niger ia ,  

for  ins tance ,  has  es tabl i shed  tha t  the  CBN and the  Niger ia  S ta te  can  

be  sued  for  breach  of  cont rac t . 45 This  dec is ion  can  be  re l ied  upon as  

a  persuas ive  precedent  before  Malays ian  and US cour ts  where  such  

re l iance  i s  not  prec luded by  a  loca l  s ta tu te  or  case  law.  In  the  US,  

cour ts  have  jur i sd ic t ion  to  t ry  ac t ions  seeking  pecuniary  damages  

for  in jury ,  proper ty  loss  or  dea th  caused  by  the  negl igent  or  

wrongful  ac ts  or  omiss ions  of  federa l  employees .  However ,  the  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
45  [1977] 2 W.L.R. 356.   
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government  i s  only  l iab le  i f  the  employee  was  ac t ing  wi th in  the  

scope  of  h is  of f ice  or  employment ,  and  the  law of  the  p lace  where  

the  ac t  or  omiss ion  occurred  wi l l  be  used  to  dec ide  th is  ques t ion . 46 

But  of  course ,  cases  a l leg ing  breach  of  cont rac t  or  v icar ious  

l iab i l i ty  which  are  of ten  b ipolar  l i t iga t ions  (one  c la imant  aga ins t  

one  defendant )  a re  not  eas i ly  comparable  to  a  mass  tor t  ( involv ing  

depos i tors ,  inves tors  and  shareholders )  scenar io  tha t  i s  poss ib le  in  

a  c la im for  losses  a r i s ing  f rom negl igent  f inancia l  supervis ion ,  

because  the  remedia l  consequences  of  the  la t te r  for  the  Sta te  or  the  

regula tor ,  a re  most  l ike ly  to  be  grea ter  than  tha t  of  the  former .  This  

i s  one  jus t i f ica t ion  (argued be low)  for  prec luding  f inancia l  

supervisory  negl igence  c la ims .  S t i l l ,  in  a  number  of  jur i sd ic t ions ,  

as  wi l l  be  shown below,  there  i s  no  d is t inc t ion  be tween s ingle  and 

mass  tor t  c la ims agains t  f inanc ia l  regula tors  and  the  Sta te ,  which  

means  tha t  in  those  jur i sd ic t ions  the  Sta te  and  i t s  regula tory  

emanat ions  are  d i rec t ly  or  v icar ious  l iab le  for  a l l  p roven cases  of  

negl igence .   

5.3 .4  Comparat ive  Law            

The foregoing  overview arguably  invi tes  cer ta in  ques t ions ,  

inc luding  whether  there  i s  t ru ly  a  consensus  to  prec lude  l iab i l i ty  

for  negl igent  f inancia l  regula t ion;  and whether  there  are  

jur i sd ic t ions  in  which  negl igence  c la ims  agains t  f inancia l  

regula tors  a re  permi t ted  in  a  way tha t  provides  a  broader  remedia l  

response  to  the  culpabi l i ty  of  the  Sta te  and  f inancia l  regula tors ,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
46  Section 1346(b) of the FTCA, 28 U.S.C.; See generally, J. Axelrad, ‘Taking Uncle Sam to 

Court,’ (1993) The Brief, p. 19.  
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beyond the  nar row compass  of  bad  fa i th .  There  are  no  uni form 

answers  to  these  ques t ions ,  but  four  t rends  are  deducib le  f rom the  

way count r ies  s t ruc ture  the  l iab i l i ty  of  the  f inancia l  regula tors  

namely ,  the  imposi t ion  of  negl igence  l iab i l i ty ,  l iab i l i ty  for  gross  

negl igence ,  l iab i l i ty  only  in  cases  showing bad  fa i th ,  and  absolu te  

supervisory  immuni ty .   

Two caveats  a re  appos i te  wi th  respect  to  these  t rends .  Firs t ,  

whi le  the  lega l  measure  of  negl igence  i s  known,  there  i s  no  c lear  

def in i t ion  of  what  conduct  or  omiss ion  wi l l  amount  to  gross  

negl igence .  Clear ly ,  i t  t akes  in  more  than  the  s tandard  ‘duty-

breach-and-damage’  sequence  to  be  found in  negl igence ,  but  what  i t  

t akes  in  beyond th is  sequence  and how th is  i s  de termined remain  

unclear ,  because  jur i sprudence  i s  lacking  on  th is  ques t ion .  For  our  

present  purposes ,  we can  assume tha t  i t  s igni f ies  an  egregious  

ins tance  of  negl igence ,  but  aga in  whether  th is  assumpt ion  can  

found a  c la im would  need  to  be  tes ted .  Ins t ruc t ive ly ,  the  te rm has  

‘never  been  accepted  in  Engl i sh  common law as  a  concept  d is t inc t  

f rom negl igence . ’ 47 The  second  caveat  i s  tha t  no  one  t rend  seems to  

predominate  to ta l ly  across  jur i sd ic t ions ,  a l though negl igence  

l iab i l i ty  seems to  be  more  common than  would  have  been  expected .   

  Cla ims a l leg ing  losses  f rom negl igent  f inancia l  supervis ion  

can  be  brought  aga ins t  f inancia l  regula tors  or  in  some ins tances  

d i rec t ly  aga ins t  the  Sta te ,  in  Aust ra l ia , 48  Czech Republ ic , 49 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
47  Tradigram SA v Internek Testing Services [2007] EWCA Civ 154 at [23].  
48   Section 70A of the Australian Banking Act of 1959. 
49   Articles 3 and 13 of the Czech Republic State Liability Act: Dijkstra (n 2) 352. 
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Denmark , 50  F in land, 51  Greece , 52  Hungary , 53  the  Nether lands , 54 

Por tugal , 55 S lovenia , 56 S lovakia , 57 Spain 58 and  Sweden. 59 Should  any 

publ ic  of f ic ia l  inc luding  a  f inancia l  regula tory  of f ic ia l  in  Japan,  

cause  damages  to  a  th i rd  par ty ,  i l lega l ly  on  purpose ,  or  negl igent ly  

in  the  per formance  of  h is  dut ies ;  the  government  sha l l  be  l iab le  for  

the  damages  to  the  th i rd  par ty . 60  S imi lar ly ,  Norway, 61  the  

Phi l ippines , 62  and  Swi tzer land, 63  permi t  th i rd  par ty  negl igence  

c la ims to  be  brought  aga ins t  f inancia l  regula tors  and  the i r  of f ic ia ls .  

Typica l ly  in  these  jur i sd ic t ions ,  the  Sta te  indemnif ies  the  culpable  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
50   ibid, 352 – 53.   
51   Section 2 of the Financial Supervisory Authority Act, No 278 of 2008; section 69 of the 

Financial Supervisory Authority Act; Chapter 3, section 2, paras 1 and 2 of the Tort Liability 
Act (412/1974): ibid, 253-54. 

52  Article 914 of the Greek Civil Code; Article 105 and 106 of Greek Law 2783/1941; article 105: 
ibid, 355-66.  

53  Sections 339 and 349 of the Hungarian Civil Code of 1959: ibid, 356.  
54  Article 6:162 of the Dutch Civil Code. Notably, the Supreme Court of the Netherlands pointed 

out in the Vie d’Or case that, in order to determine whether financial supervision complies with 
the standards of reasonable care, all circumstances of the individual case have to be taken into 
account. These circumstances include the ‘nature’ of financial supervision, the fact that financial 
regulators have discretionary powers in order to fulfill their supervisory duties, and the fact that 
financial regulators face the difficult task of taking into account both the interests of the 
supervised institutions and individual consumers (the supervisor’s dilemma): ibid, 259.   

55  Article 22 of the Constitution of Portugal 1976; article 7 of Law no 67/2007 of 31 December 
2007: ibid, 360-61.  

56  Articles 131(1) and 135 of the Slovenian Code of Obligations (No 001-22-117/01): ibid, 361-62.  
57  Article 43(1) of the Supervision of the Financial Market Act No 747/2004; article 4(1)(g) and 

9(1) of Act no 514/2003 on Liability for Damage Caused during the Exercise of Public 
Authority: ibid, 362. 

58  Article 139 of the Legal Regime of Public Administrations and General Administrative 
Procedure Act of 1992 (LRJAP): ibid, 362-63.  

59  Chapter 3, Section 2 of the Swedish Tort Liability Act of 1972 (1972:207): ibid, 363. 
60   Article 1 of the Japanese Government Compensation Law. 
61   Sections 2-1 and 2-2 of the Damages Act; section 435 of the Civil Procedure Act (Norway). 
62   Section 28 of the Administrative Code Act (Philippines). 
63   Articles 7 and 8 of the Federal Law on Liability of the Swiss Confederation. 
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off ic ia l  or  ins t i tu t ion  in  the  event  of  an  award  of  damages  in  favour  

of  the  th i rd  par ty . 64  

Why do these  count r ies  permi t  negl igence  c la ims to  be  

brought  aga ins t  regula tors  and  the  Sta te?  Does  th is  re f lec t  a  pol icy  

to  provide  broad  remedia l  responses  to  wrongs  a l leged  agains t  the  

S ta te  as  wel l  as  regula tory  ins t i tu t ions  and  the i r  of f ic ia l s ,  who can  

be  regarded in  rea l i ty  as  emanat ions  of  the  Sta te?  These  ques t ions  

arguably  engage  two cons idera t ions .  The  f i r s t  re la tes  to  the  legal  

impl ica t ions  of  the  pol icy  choices  count r ies  of ten  make in  re la t ion  

to  the  remedia l  r ights  of  the i r  c i t izens  agains t  the  Sta te ,  in  te rms of  

the  l imi ts  and  extent  of  what  a re  permiss ib le  as  c la ims agains t  the  

S ta te  and  i t s  agencies .  The  second and connected  cons idera t ion  

re la tes  to  whether  or  not  a  S ta te  adopts  a  pos i t ion  to  a l low a  publ ic  

gr ievance  management  process  in  which  the  exerc ise  of  the  var ious  

regula tory  powers  en t rus ted  to  the  Sta te  i s  subjec t  to  judic ia l  

scru t iny  and spec i f ica l ly  wi th  respec t  to  cases  where  there  a re  

a l lega t ions  of  negl igence  in  publ ic  adminis t ra t ion .    

I t  should  be  noted  on  the  cont rary  tha t  in  Belg ium, 65 

Bulgar ia , 66  Cyprus , 67  Es tonia , 68  France , 69  I re land , 70  I ta ly , 71 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
64  Delston (n 2) 2.  
65  Article 68 of the Supervision of the Financial Sector and Financial Services Act of 2002; article 

26 (1) section 4 of the Law of 2nd of July 2010: Dijkstra (n 2) 350.  
66  Article 1 of the Liability of the State and the Municipalities role for Damages Law of 1988; 

article 79(8) of the Law on Credit Institutions of 2006: ibid, 351.  
67  Part XII, Article 32(1) of the Cyprus Banking Law No 66(1) of 1997, the Central Bank of 

Cyprus is liable in cases of gross negligence or bad faith: ibid, 351-52.  
68  Section 58 of the Financial Supervision Act 2001; paragraph 13(3) of the State Liability Act of 

2002: ibid, 353.  
69  Normal gross negligence (faute lourde) rules regarding governmental liability apply: ibid, 354.  
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Luxembourg , 72  and  the  Uni ted  Kingdom, 73 noth ing  shor t  of  gross  

negl igence  and (or )  bad  fa i th ,  would  suf f ice  to  ground th i rd-par ty  

l iab i l i ty  of  f inancia l  regula tors .  In  Aust r ia , 74  Germany, 75  and  

Poland, 76  th i rd-par ty  supervisory  l iab i l i ty  seems to  be  a l together  

exc luded.    

 The  foregoing  review of  the  cont ras t ing  approaches  to  th i rd-

par ty  negl igence  l iab i l i ty  of  f inancia l  regula tors  across  count r ies  

demonst ra tes  the  absence  of  a  wide  acceptance  of  the  prescr ip t ive  

s tandard  in  the  in terna t ional  sof t  law on lega l  pro tec t ion  of  

f inancia l  regula tors .  More  speci f ica l ly ,  i t  demonst ra tes  tha t  fa r  

f rom a  puta t ive  compuls ion  to  fo l low th is  s tandard  a  count ry’s  

choice  of  l iab i l i ty  ru le  i s  pol icy  dr iven .  Nor  can  i t  a l so  be  argued 

on  the  foot ing  of  th is  rev iew tha t  there  i s  a  t ru ly  a  common law 

consensus  to  prec lude  such  l iab i l i ty .  As  we have  shown wi th  the  

examples  of  Aust ra l ia ,  Canada  and Guernsey ,  the  exclus ion  of  

l iab i l i ty  for  negl igence  f inancia l  supervis ion  i s  not  commonly  

shared  wi th in  the  common law fami ly .  The  evidence  a l together  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
70   Section 33AJ of the Central Banking Act: ibid, 356. 
71   Article 24(6) of the Law 28 of December 2005: ibid, 357. 
72   Article 20(2) of the Law Creating a Commission for the Supervision of the Financial Sector 

(1998); Article 24 of the Law on the Insurance Sector (1991): ibid, 358. 
73  Schedule 1, section 99 of the Financial Services and Markets Act (FSMA) 2000 (as amended by 

the Financial Services Act 2012); section 244 of the Banking Act 2009.  
74  Section 3 para (1) of the Federal Act on the Institution and Organization of the Financial 

Market Authority (FMABG 97/2001): B. Steininger, ‘Austria,’ in: H. Koziol and B. Steininger 
(eds), European Tort Law (2009) 108, no 18 f. See also European Central Bank (ECB), Recent 
Developments in Supervisory Structures in the EU Member States (Frankfurt: ECB, 2010) 8. 

75  Section 839 of the Bürgerliches Gesetzbuch (German Civil Code, BGB); section 4(4) 
Finanzdienstleistungsaufsichtsgesetz (Financial Services Supervision Act): Dijkstra (n 2) 354 – 
55.  

76  Article 133.4 of the Polish Banking Act of 29 August 1997: ibid, 359-60. 
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suppor ts  two conclus ions .    The  f i rs t  conclus ion  i s  of  course  

apparent  f rom our  analys is  thus  far  and  encompasses  the  poin t  

which  we h ighl ighted  in  sec t ion  5 .1  above  tha t  u l t imate ly ,  the  

ques t ion  of  whether  or  not  to  impose  l iab i l i ty  for  negl igent  

f inancia l  supervis ion  i s  one  of  domest ic  pol icy ;  and  a  jur i sd ic t ion  

can  competent ly  e lec t  to  apply  th is  tor t  l iab i l i ty  to  i t s  f inancia l  

regula tors  even  though the  appl icable  pol icy  in  another  jur i sd ic t ion  

d i f fers .  The  second  i s  tha t  th is  l iab i l i ty  i s  not  imposs ib le  of  prec ise  

enuncia t ion  in  pr inc ip le ,  where  the  fac ts  of  a  case  requi re  such  a  

remedia l  response .  What  a rguably  mi l i ta tes  aga ins t  such  

enuncia t ion  in  jur i sd ic t ions  such  as  Malays ia ,  Niger ia  and  the  

Uni ted  Sta tes ,  can  be  approached f rom two perspec t ives .  There  i s  

the  law as  i t  i s  in  tha t  the  three  count r ies  have  s ta tu tory  ru les  

prec luding  such  l iab i l i ty  and  the i r  cour ts  may be  inc l ined  to  fo l low 

Yuen Kun-Yeu  and  Davis .  Apar t  f rom the  law,  severa l  normat ive  

jus t i f ica t ions  argue  in  favour  of  th is  prec lus ion .   

 In  the  next  sec t ion ,  we sha l l  debate  the  jus t i f ica t ions ,  which  

are  of ten  put  forward  in  suppor t  of  the  prec lus ion  of  recovery  for  

f inancia l  supervisory  negl igence .    
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5.4   AR G U M E N T S  AG A I N S T  LI A B I L I T Y  F O R  FI N A N C I A L  

SU P E R V I S O R Y  NE G L I G E N C E  

This  sec t ion  d iscusses  the  jus t i f ica t ions  for  the  prec lus ion  of  

l iab i l i ty  in  the  context  of  negl igent  f inancia l  supervis ion .  For  ease  

of  ana lys is ,  we sha l l  reso lve  these  jus t i f ica t ions  in to  e ight  

a rguments  namely :  the  ‘conf l ic t ing  publ ic  in teres ts  a rgument ; ’  the  

‘defens ive  regula t ion  or  supervis ion  argument ; ’  the  ‘ f loodgate  of  

c la ims argument ; ’  the  ‘ lack  of  cont ro l  a rgument ; ’  the  ‘nonfeasance  

argument ; ’  the  ‘misfeasance  in  publ ic  of f ice  prec ludes  negl igence  

argument ; ’  the  ‘ loss  sh i f t ing’  a rgument ; ’  and  the  ‘cons t i tu t ional i ty  

a rgument . ’     

5.4 .1   ‘The Conf l ic t ing  Publ ic  Interests  Argument’   

The ‘publ ic  in teres t  a rgument’  s ta tes  tha t  to  accept  tha t  supervisors  

can  incur  th i rd  par ty  l iab i l i ty  for  the  def ic ient  per formance  of  the i r  

publ ic  tasks  i s  to  acknowledge  tha t  f inancia l  sec tor  supervis ion  

encompasses  the  defence  of  indiv iduals ’  in teres t  and  the  

supervisor ’s  remi t  should  not  mere ly  be  to  pro tec t  the  publ ic  

in teres t  in  the  f inancia l  soundness  of  regula ted  ins t i tu t ions  or  in  the  

preserva t ion  of  sys temic  s tab i l i ty ,  but  a l so  to  safeguard  the  

in teres ts  of  depos i tors ,  inves tors ,  and  shareholders . 77 In  sp i te  of  i t s  

pr ima fac ie  persuas iveness ,  the  ‘publ ic  in teres t  a rgument’  i s  unduly  

formal is t ic ,  because  in  rea l i ty ,  ‘publ ic  in teres t ’  i s  no  more  than  the  

aggregate  in teres ts  of  depos i tors ,  inves tors ,  shareholders  and  o ther  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
77  P. Athanassiou, ‘Financial Sector Supervisors’ Accountability: A European Perspective,’ (2011) 

European Central Bank (ECB), Legal Working Paper Series No 12, 30 – 1. 
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th i rd  par ty  s takeholders  in  the  regula ted  ins t i tu t ions .  Arguably ,  i t  i s  

by  pro tec t ing  th is  aggregat ion  tha t  the  ru les  of  prudent ia l  

supervis ion  can  serve  the i r  purpor ted  publ ic  in teres t  a ims .   

 Fur ther ,  whi le  the  rea l i sa t ion  tha t  f inancia l  sec tor  supervis ion  

serves  a  p lura l i ty  of  somet imes  conf l ic t ing  in teres ts  i s  inext r icably  

in ter twined wi th  the  ‘publ ic  in teres t  a rgument , ’  th is  a lone  should  

not  be  c i ted  as  a  reason for  prec luding  th i rd  l iab i l i ty  for  

supervisory  negl igence .  The  bankruptcy  of  the  Ice landic  savings  

bank Lansesbanki  in  October  2008 i s  a  c lass ic  i l lus t ra t ion  of  th is  

scenar io .  According  to  a  repor t  f rom the  European Consumers’  

Organisa t ion ,  the  Ice landic  F inancia l  Supervisory  Author i ty  (FME),  

Landesbanki ’s  home count ry  prudent ia l  supervisor ,  was  a l ready 

aware  in  August  2008 tha t  the  bank was  fac ing  d i f f icu l t ies .  The  

supervisor  jus t i f ied  i t s  dec is ion  to  take  no  ac t ion  unt i l  October  

2008,  when Landesbanki  went  bankrupt ,  by  invoking  i t s  concern  for  

the  preserva t ion  of  the  s tab i l i ty  of  the  f inancia l  sys tem.  What  was  a  

leg i t imate  dec is ion  eventua l ly  had  s igni f icant  adverse  ef fec ts  for  

depos i tors  in  Ice land,  the  UK and the  Nether lands  and even sp i ra led  

in to  a  d ip lomat ic  espousa l  of  the  r ights  of  a f fec ted  UK and Dutch  

depos i tors  to  depos i t  insurance  compensat ion . 78  To argue  tha t  a  

supervisor  should  not  be  l iab le  in  negl igence  for  a  def ic ien t  

per formance  of  the i r  publ ic  tasks  as  re f lec ted  in  th is  case  seems 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
78  ibid, 31 referencing European Consumers’ Organisation, ‘Financial Supervision in Europe: 

Consumer Perspective,’ Ref.: X/054/2009 - 16/07/09 BEUC. See also the ‘The Icesave Dispute’ 
available online at: <http://en.wikipedia.org/wiki/Icesave_dispute> accessed on 21 December 
2014. 
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convincing  on  the  ground of  s t r ik ing  a  ba lance  be tween the  

supervisor ’s  tor t ious  l iab i l i ty  towards  indiv iduals  on  the  one  hand,  

and  the  ef fec t ive  per formance  of  i t s  f inancia l  s tab i l i ty  funct ion .  

Even so ,  the  supervisor ’s  l iab i l i ty  should  not  be  excused  where  the  

fac ts  show tha t  i t  has  focused  excess ive ly  on  f inancia l  s tab i l i ty ,  to  

such  an  extent  tha t  i t s  margin  of  apprec ia t ion  of  the  r i sk  of  harm to  

inves tors  and  depos i tors  by  i t s  fa i lure  to  respond proac t ive ly  to  

emerging  threa ts  in  a  regula ted  f inancia l  ins t i tu t ion  becomes  

fe t te red .    

 Ul t imate ly  of  course ,  the  fundamenta l  goal  of  f inancia l  

supervis ion  i s  not  to  e l iminate  the  poss ib i l i ty  of  f inancia l  c r i ses  or  

the  col lapse  of  f inancia l  ins t i tu t ions ,  any  more  than  the  goal  of  

c r iminal  law can  be  supposed  to  comprise  the  e l iminat ion  of  c r ime.  

I t  i s  ra ther  to  minimise  the  r i sk  of  fa i lures  through prevent ive  

care . 79 Accordingly ,  to  impose  th i rd-par ty  negl igence  l iab i l i ty  on  

f inancia l  supervisors  a rguably  cont radic ts  the  ra t ionale  of  

prudent ia l  supervis ion  which  i s  not  to  e l iminate  the  r i sk  of  

f inancia l  in termediar ies ’  fa i lures ,  but  ra ther  to  mi t iga te  the  r i sk  of  

the i r  occurrence  through the  cons tant  moni tor ing  of  the  supervised  

ent i t ies  and  the  oppor tuni ty  ( ra ther  than  the  guarantee)  tha t  th is  

provides  for  the  ear ly  de tec t ion  of  fau l t  l ines ,  wi th  an  emphas is  on  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
79  This point was made in Hill v Chief Constable of West Yorkshire [1989] 1 AC 53, where it was 

held that, for reasons of public policy (i.e. the fear of defensive conduct and a variation of the 
‘floodgates’ argument), the police were under no general duty of care to individual members of 
the public for their activities in the investigation and prevention of crime, and that only in 
exceptional circumstances would the police assume such a responsibility, giving rise to a duty 
of care to an individual. For a thoughtful account of this and other English cases involving 
remedies for police inaction see: M. Burton, ‘Failing to Protect: Victims’ Rights and Police 
Liability,’ (2009) 72 (2), MLR 272-295. 
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those  capable  of  br inging  down supervised  ent i t ies  or  threa tening  

sys temic  s tab i l i ty . 80 Assuming arguendo tha t  th is  i s  the  core  of  the  

‘publ ic  in teres t  a rgument’  i t  i s  a rgued tha t  proper ly  examined,  i t  i s  

not  an  argument  aga ins t  th i rd-par ty  negl igence  l iab i l i ty ,  ra ther ,  i t  

suppor ts  the  conclus ion  tha t  where  the  supervisor ’s  ev ident  lack  of  

d i l igent  mi t iga t ion  of  sys temic  r i sk  induces  a  f inancia l  c r i s i s ,  i t s  

accountabi l i ty  to  depos i tors  and  inves tors  who can  be  regarded as  

th i rd  par ty  s takeholders  in  the  f inancia l  sys tem might  be  engaged.             

5.4 .2   ‘The Defens ive  Conduct  Argument’  

The defens ive  conduct  a rgument  s t resses  tha t  i f  th i rd -par ty  

negl igence  l iab i l i ty  were  to  be  imposed on  f inancia l  regula tors ,  

they  wi l l  cons tant ly  ‘ look over  the i r  shoulders ’  for  the  fear  of  

be ing  moles ted  wi th  cour t  processes  in  the  per formance  of  the i r  

work .  But  i t  i s  an  argument  in  the  debate  on  the  imposi t ion  of  

common law duty  of  care  on  publ ic  of f ic ia l s ,  as  i t  i s  in  re la t ion  to  

the  ques t ion  of  l iab i l i ty  for  f inancia l  supervisory  negl igence .  In  

Hil l  v  Chie f  Cons table  o f  West  Yorkshire ,  Gl idwel l  LJ  he ld  in ter  

a l ia  tha t  imposing  a  duty  of  care  on  pol ice  of f icers  to  prevent  harm 

to  members  of  the  publ ic  by  known fe lons  might  induce  defens ive  

pol ic ing . 81  Lord  Kei th  of  Kinkel ,  in  Yuen Kun-Yeun  forcefu l ly  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
80  R. Smits, The European Central Bank: Institutional Aspects (The Hague: Kluwer, 1997) 322.  
81  [1989] AC at 63 – 64. Similarly, in Barret v London Borough of Enfield, Lord Browne-

Wilkinson, articulated this fear of defensive conduct in public administration resulting from an 
imposition of common law duty of care in the sense that the proper performance of the 
defendant’s primary functions for the benefit of society as a whole will be inhibited if they are 
required to look over their shoulders to avoid liability in negligence: [1999] 3 All ER 193 at 
199. The line of reasoning encapsulated in Lord Browne-Wilkinson’s articulation, arguably 
influenced, section 1 of the Compensation Act (UK), which enjoins the court to consider the 
deterrence effect of potential liability for negligence or breach of statutory duty committed by 
public authorities.    
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ar t icu la ted  th is  a rgument  in  the  sphere  of  f inancia l  regula t ion ,  to  

the  ef fec t  tha t  i f  f inancia l  regula tors  were  to  be  he ld  to  owe ac tua l  

or  potent ia l  depos i tors  a  duty  of  care  in  negl igence  th is  would  be  a  

reason to  apprehend tha t  the  prospect  of  c la ims  would  have  an  

inhib i t ing  ef fec t  on  the  work  of  the  ( f inancia l )  regula tor .  A sound 

judgment ,  in  h is  Lordship’s  v iew,  would  be  less  l ike ly  to  be  

exerc ised  i f  the  regula tor  were  to  be  cons is ten t ly  looking  over  h is  

shoulder  a t  the  prospect  of  c la ims  agains t  h im and ‘h is  ac t iv i t ies  

would  be  l ike ly  to  be  conducted  in  a  de t r imenta l ly  defens ive  s ta te  

of  mind. 82  

 This  a rgument  i s  wi th  respect  i s  open to  c r i t ic i sm a t  three  

leve ls :  the  empir ica l ,  ju r i sprudent ia l ,  and  the  remi t  of  f inancia l  

supervis ion .  At  the  empir ical  l eve l ,  the  fear  seems more  puta t ive  

than  rea l .  Credib le  ev idence  i s  lacking  to  sugges t  tha t  there  i s  such  

a  th ing  as  defens ive  conduct  in  re la t ion  to  the  imposi t ion  of  

negl igence  l iab i l i ty  on  regula tory  author i t ies  does  exis t .  Of  course  

the  absence  of  ev idence  does  not  by  i t se l f  suf f ice  to  d ismiss  the  

poss ib i l i ty  tha t  such  a  fear  may exis t .  S t i l l  the  few empir ica l  

s tudies  of  th is  a l leged  phenomenon have  ye t  to  provide  convinc ing  

evidence ,  and  in  some cases  even  inconclus ive  evidence . 83 

I l lus t ra t ive ly ,  a  research  on  the  ef fec t  of  the  l iab i l i ty  on  Engl i sh  

Fi re  Depar tments  found tha t  the  poss ib i l i ty  of  negl igence  l iab i l i ty  

ne i ther  led  to  defens ive  conduct  on  the  par t  of  the  f i re  f ighters ,  nor  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
82  [1988] 1 AC 175 at 194 – 5, 198E. 
83  J. Feinman, ‘Liability of Accountants for Negligent Auditing: Doctrine, Policy and Ideology,’ 

(2003) 31(1) Florida State University Law Review, 50. 
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to  h igh  cos ts  in  re la t ion  to  buying  insurance  agains t  l iab i l i ty .84 This  

ev idence  chips  away a t  ‘ the  defens ive  conduct  a rgument’  because  i f  

the  inf luence  c la imed to  be  present  i s  not  proven,  the  argument  

i t se l f  can  and wi l l  not  be  dec is ive  e i ther .  

 At  the  jur isprudent ia l  l eve l ,  the  jus t i f ica t ion  when examined 

c lose ly  speaks  to  an  impl ic i t  soc ia l  in jus t ice .  I f  damage occurs  

ev ident ly  through negl igent  supervis ion ,  the  in jured  depos i tor  or  

inves tor  cannot  jus t i f iab ly  be  denied  compensat ion  s imply  because  

th is  might  lead  to  ‘defens ive  conduct . ’  Compensat ion  here  f lows 

f rom the  f i r s t  pr inc ip le  of  jus t ice  and the  resul t  of  a  soc ia l  jus t ice  

choice  made much ear l ie r  in  t ime,  namely  tha t  where  there  i s  a  

wrong there  ought  to  be  a  remedy.  To deny compensa t ion  i s  to  

rewr i te  th is  pr inc ip le ;  to  deny compensat ion  i s  to  pander  to  a  

puta t ive  fear  and  subordina te  soc ia l  jus t ice  to  the  cont rovers ia l  

expedience  of  publ ic  adminis t ra t ion .   

 Concerning  the  remi t  o f  f inancia l  superv is ion ,  f inancia l  

regula t ion  and supervis ion  cannot  be  ass imi la ted  to  pol ic ing ,  or  

equated  wi th  convent ional  publ ic  adminis t ra t ion .  This  i s  because ,  a  

f inancia l  regula tor ,  depending on  i t s  prec ise  s ta tu tory  powers  and 

dut ies ,  has  a  nar row supervisory  remi t ,  focused  on  spec i f ied  

f inancia l  in termediar ies .  I t s  dut ie s ,  powers  and  funct ions  a re  

def ined  wi th in  th is  remi t .  For  ins tance ,  the  regula tory  dut ies  and  

powers  of  the  Cent ra l  Bank of  Niger ia  a re  l imi ted  to  banks ,  under  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
84  J. Hartshone, N. Smith and R. Everton, ‘ “ Caparo Under Fire:” A Study into the Effects Upon 

the Fire Service of Liability in Negligence,’ (2000) MLR, 519. In Capital and Counties Plc v 
Hampshire CC [1997] 2 All ER 865, this argument was rejected at 891.  
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the  s ta tu tory  scheme of  the  Banks  and Other  Financia l  Ins t i tu t ions  

Act  (BOFIA) .  Where ,  as  of ten ,  th is  i s  so ,  i t s  l iab i l i ty  a l so ,  ought  to  

be  def ined  wi th in  tha t  nar row remi t .  Thus  def ined ,  there  i s  no  

sens ib le  reason in  pr inc ip le  why i t  cannot  be  l iab le  for  th i rd  par ty  

losses  caused  by  negl igent  supervis ion .  Even i f  i t  were  to  be  argued 

tha t  the  fear  of  l i t iga t ion  f rom depos i tors  and  inves tors ,  which  

together  only  represents  a  subse t  of  the  genera l  publ ic ,  could  

induce  defens ive  f inancia l  regula t ion  or  supervis ion;  tha t  fear  i s  

va l id  to  the  extent  tha t  f inancia l  regula tors  a re  sued  where  they  

have  ac ted  d i l igent ly  and proac t ive ly .  I f  regula tors  a re  not  so  sued ,  

or  when sued ,  can  show tha t  they  have  ac ted  d i l igent ly  wi th in  the i r  

s ta tu tory  powers ,  the  defens ive  conduct  jus t i f ica t ion  i s  

unpersuas ive  because  in  the  end,  i t  amounts  to  a  sh ie ld  wrought  by  

pol icy  to  pro tec t  negl igent  f inancia l  supervis ion .   

A surer  pro tec t ion  for  a  regula tor  aga ins t  adverse  c la ims  

sounding  in  negl igence  i s  a  reputa t ion  for  d i l igence  and 

thoroughness .  In  a  f inancia l  sys tem wi th  a  weak regula tory  

accountabi l i ty  process ,  th is  reputa t ion  wi l l  be  a  s t rong source  of  

publ ic  conf idence  in  the  regula tor ,  a  measure  of  secur i ty  and  safe ty  

by  users  of  the  f inancia l  market .  Where  the  reputa t ion  does  not  

ex is t ,  in  the  sense  tha t  the  regula tor  i s  notor ious ly  negl igent ,  the  

pro tec t ion  agains t  adverse  c la ims on  the  bas is  of  the  defens ive  

conduct  a rgument  a rguably  ref lec ts  a  pol icy  choice  to  suppress  a  

judic ia l  a l te rna t ive  to  a  presumably  weak execut ive  and  leg is la t ive  

overs ight  over  the  conduct  of  f inancia l  regula t ion .  
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5.4 .3   ‘The Floodgate  Argument’  

Arguably ,  the  grea tes t  fear  which  tends  to  jus t i fy  the  prec lus ion  of  

negl igence  l iab i l i ty  in  f inancia l  regula t ion  and supervis ion  i s  

expressed  in  the  argument  tha t  going  beyond a  theore t ica l  

poss ib i l i ty ,  such  l iab i l i ty  wi l l  open the  f loodgates  to  c la ims f rom 

an  unascer ta inable  number  of  c la imants .  I t  i s  as  much a  concern  in  

common law count r ies  as  i t  i s  in  c iv i l  law jur i sd ic t ions .  In  common 

law,  th is  fear  i s  rooted  in  the  need  to  f ind  (before  recogniz ing  tha t  

indiv iduals  have  enforceable  r ights )  a  duty  of  care  in  favour  of  a  

l imi ted  and ascer ta inable  c lass  of  c la imants ,  who s tand in  a  

proximate  re la t ionship  to  the  prospect ive  defendant ,  and  whose  

c la ims ought  as  a  mat te r  of  pol icy  to  be  recognised  by  the  law.  The  

prospect ive  defendants  should  not  be  exposed  to  ‘ l iab i l i ty  in  an  

indeterminate  amount  for  an  indeterminate  t ime to  an  indeterminate  

c lass . ’ 85 In  c iv i l  law jur i sd ic t ions ,  i t  has  been  argued tha t  the  b i l l  

would  be  se t  too  h igh  for  supervisors  i f  they  were  to  pay  for  losses  

caused  to  insolvent  supervisees  in  the  f inancia l  wor ld .86  

This  a rgument  i s  open to  c r i t ic i sm on three  grounds :  Firs t ,  

inde terminate  c la imants  and  indeterminate  compensat ion  should  not  

and  has  never  t ru ly  de ter red  the  law f rom provid ing  a  remedy where  

the  fac ts  of  a  case  warrant .  Admit ted ly ,  the  objec t ion  we contend 

agains t  i s  not  procedura l  but  subs tant ive  in  the  sense  tha t  i t  i s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
85  Ultramares Corporation v Touche 225 NY 170, 179 (Benjamin N. Cardozo C.J.). See also Yuen 

Kun Yeu (n 2) at 190 (Lord Keith of Kinkel).  
86  M. Andenas and D. Fairgrieve, ‘Misfeasance in Public Office, Governmental Liability, and 

European Influences,’ (2002) International Comparative Law Quarterly 19 (French law).  
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wrong to  a l low c la ims by  an  indeterminate  number  of  persons  which  

cannot  be  ident i f ied ,  quant i f ied  or  insured .  Never the less ,  we argue  

tha t  a  cour t  can  use  consol ida t ion ,  aggregat ion  of  c la ims,  and  

g lobal  se t t lement  to  surmount  a  poss ib le  procedura l  indeterminacy.  

Consol ida t ion  a l lows the  cour t  to  merge  ident ica l  c la ims  to  save  

t ime and cos ts .  Aggregat ion  of  c la ims i s  a  procedura l  device  for  a  

representa t ive  c lass  of  l i t igants  to  prosecute  a  c la im on behal f  of  

a l l  the  l i t igants .  Where  a  c lass  sues  on  behal f  of  a l l  l i t igants ,  the  

cour t  can  order  tha t  the  resul t ing  award  or  se t t lement  should  be  a  

g lobal  se t t lement  for  a l l  poss ib le  c la ims and c la imants  l inked to  

tha t  case .  So  long as  the  case  i s  widely  publ ic ized  and potent ia l  

c la imants  a re  a l lowed to  opt  in  or  out  of  the  case ,  the  f loodgate  

impediment  can  be  eas i ly  managed. 87 Linked to  th is  f i r s t  objec t ion  

i s  the  second  according  to  which  in  prac t ice ,  the  l iquida tor  or  

adminis t ra tor  of  the  insolvent  regula ted  ins t i tu t ion  most  of ten  

br ings  c la ims of  th is  type  for  the  benef i t  of  shareholders ,  

depos i tors ,  and  o ther  c redi tors . 88  

The  th ird  ob jec t ion  i s  founded on  the  argument  tha t  where  the  

in tended l iab i l i ty  i s  p rec ise ly  and uncondi t ional ly  def ined ,  the  

la rge  s ize  and indef in i te  charac ter  of  the  c lass  benef i ted  should  not  

be  conclus ive  agains t  the  conferment  of  enforceable  r ights .  This  

a rgument  f inds  suppor t  in  compara t ive  case  law.  For  ins tance ,  the  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
87  For an extensive discussion of the principles and practice relating to consolidation, aggregation 

of claims, and global settlement see A. Zuckerman, On Civil Procedure: Principles of Practice, 
(Chapter 12: Joining Claims and Parties) second edition, (London: Sweet & Maxwell, 2008) 
501 – 27.    

88  As was the case in the Three Rivers cases. 
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ju r i sprudence  of  the  European Cour t  of  Jus t ice  (ECJ)  shows no  

re luc tance  to  f ind  a  r ight  enforceable  by  very  la rge  and i l l -def ined  

groups  of  indiv iduals ,  i f  a  European Union Trea ty  provis ion  or  a  

European Commiss ion  Direc t ive  i s  found on  a  purpos ive  

cons t ruc t ion  to  impose  an  obl iga t ion  capable  of  g iv ing  r i se  to  

cor re la t ive  r ights .  The  in teres ts  of  the  group of  indiv iduals  could  

be  as  employees , 89 consumers , 90 t raders , 91 or  s imply  as  inhabi tan ts  

wi th  an  in teres t  in  a  c lean  and hea l thy  envi ronment .  Imposing  

l iab i l i ty  as  the  cases  show,  for  losses  to  potent ia l  members  of  the  

c lass  of  persons  af fec ted  by  the  wrong commit ted  by  publ ic  

of f icers ,  be  they  adminis t ra tors  or  regula tors ,  wi l l  not  open an  

imaginary  f loodgate  any more  than  the  imposi t ion  of  l iab i l i ty  for  

those  who are  ac tua l ly  members  of  the  c lass  a t  the  t ime.  I t  should  

of  course  be  noted  tha t  where  a  pol icy  to  impose  l iab i l i ty  for  

negl igent  f inancia l  supervis ion  supervenes ,  a  regula tor  or  i t s  

of f ic ia l s  could  a lways  avoid  l iab i l i ty  by  choos ing  not  to  ac t  in  a  

way tha t  they  know to  be  negl igent .  

5.4 .4   ‘The Lack of  Control  over  Regulated Inst i tut ion 

Argument’  

The Sta te  and  f inancia l  regula tors  i t  has  been  argued do  not  have  

suf f ic ien t  cont ro l  over  the  a f fa i rs  of  regula ted  ins t i tu t ions ,  to  

jus t i fy  the  imposi t ion  of  negl igence  l iab i l i ty  for  supervisory  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
89  See Marshall v Southampton and South West Hampshire Area Health Authority (Teaching) 

[1986] ECR 723, ECJ; Francovich v Italian Republic [1991] ECR I-5357, ECJ. 
90  Dillenkofer v Federal Republic of Germany [1996] ECR 4845, ECJ.   
91   Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1; R (Factortame 

Limited) v Secretary of State for Transport [1996] QB 404; R (Hedley Lomas (Ireland) Ltd) v 
Ministry of Agriculture, Fisheries and Food [1997] QB 139. 
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fa i lure .  The  l iab i l i ty  wi l l  be  secondary  and the  pr imary  l iab i l i ty  

may l ie  in  the  f raudulent  or  negl igent  conduct  of  the  supervisee  or  

regula ted  ins t i tu t ion .92 In  Yuen Kun Yeu ,  Lord  Kei th  ar t icu la ted  th is  

jus t i f ica t ion ,  in  the  context  of  the  l iab i l i ty  of  the  Commiss ioner  of  

Depos i t -Taking  Companies  of  Hong Kong to  the  ef fec t  tha t  the  

Commiss ioner  d id  not  have  any power  to  cont ro l  the  day- to-day  

management  of  any  depos i t  tak ing  company;  tha t  whereas  the  

Commiss ioner’s  power  to  put  the  company out  of  bus iness  would  be  

a  powerfu l  incent ive ,  impel l ing  the  company to  car ry  out  i t s  

bus iness  in  a  respons ib le  manner ;  but  i f  those  in  charge  were  

de termined upon f raud,  i t  i s  doubt fu l  i f  any  supervis ion  could  be  

c lose  enough to  prevent  i t  in  t ime to  fores ta l l  loss  to  depos i tors . 93  

 There  i s  much force  in  th is  a rgument ,  but  even  so  and wi th  

due  respect ,  ‘day- to-day  cont ro l ’  cannot  be  the  touchs tone  or  the  

i r reducib le  minimum for  a  duty  of  care  by  a  regula tor ,  s t i l l  l ess  for  

a  r ight  of  ac t ion  agains t  a  regula tor  for  breach  of  an  obl iga t ion  to  

supervise .  For  i t s  common law provenance ,  i t  i s  a  not ion  taken  f rom 

the  whol ly  unre la ted  c i rcumstances  ( l iab i l i ty  for  damages  caused  by  

bors ta l  boys)  under  cons idera t ion  in  Dorse t  Yacht  Co.  L td  and  

should  not  be  g iven  genera l  appl ica t ion  regardless  of  context  in  

which  the  ques t ion  of  cont ro l  has  to  be  dec ided,  espec ia l ly  where  

tha t  context  involves  as  here  the  cont ro l  and  moni tor ing  of  the  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
92  [1988] 1 AC 175, at 195 – 6.  
93  ibid, Lord Keith relied on Dorset Yacht Co Ltd v Home Office [1970] AC 1004, where a group 

of borstal boys broke free and damaged Yachts that were moored at the claimant’s private 
harbour.    
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s t ra teg ic  ro les  p layed  by  f inancia l  in te rmediar ies  in  the  f inancia l  

sys tem.  The  law’s  measure  of  the  leve l  and  qual i ty  of  cont ro l  over  

bors ta l  boys  expected  f rom pr ison  of f icers  in  Dorse t  Yacht  should  

not  be  argued as  a  s tandard  measure  tha t  appl ies  to  a l l  s i tua t ions  

regardless  of  fac tua l  and  contextua l  var ia t ions .  Nor  should  i t  be  

regarded as  an  immutable  ru le  tha t  a  regula tor  cannot  be  l iab le  for  

the  wrong commit ted  by  a  par ty ,  over  which  i t  has  no  cont ro l .  This  

i s  because  i t  i s  se t t led  tha t  the  fac t  tha t  a  damage on  which  a  c la im 

is  founded,  was  caused  by  a  human agent  qui te  independent  of  the  

person  agains t  whom a  c la im in  negl igence  i s  made  does  not ,  of  

i t se l f ,  p rec lude  success  of  the  c la im;  s ince  breach  of  duty  on  the  

par t  of  the  person  agains t  whom the  c la im is  made  may a lso  have  

p layed a  par t  in  caus ing  the  damage. 94  

 To  ascer ta in  the  breach  of  duty  on  the  par t  of  the  regula tor  

wi l l  necessar i ly  requi re  inqui r ing  in to  the  regula tor ’s  knowledge  of  

the  af fa i rs  of  the  regula ted  ins t i tu t ion  before  the  event  leading  to  

the  loss  suf fered  by  the  c la imants .  The  knowledge  may be  provided  

af f i rmat ive ly  in  p leadings  or  be  infer red  f rom c i rcumstances .  The  

guid ing  cr i te r ia  i t  i s  submit ted  should  be  as  fo l lows:  (a )  ac tua l  

knowledge;  (b)  wi l l fu l ly  ignor ing  the  obvious ;  (c )  wi l l fu l ly  and  

reckless ly  fa i l ing  to  make  appropr ia te  inqui r ies  as  a  d i l igent  and  

reasonable  person  would  make;  (d)  knowledge  of  c i rcumstances  

which  would  indica te  the  fac ts  to  an  hones t  and  reasonable  person  

in  the  pos i t ion  of  the  regula tor ;  and  (e)  knowledge  of  c i rcumstances  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
94  Smith v Littlewoods Organisation Ltd [1987] 1 All ER 710 at 720 (Lord Mackay).  
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which  would  put  an  hones t  and  reasonably  d i l igent  regula tor  on  

inqui ry . 95  Knowledge  i s  not  the  same as  bad  fa i th  or  even  

negl igence ,  but  where  a  regula tor  ought  reasonably  to  know about  a  

fac t  or  se t  of  fac ts  poin t ing  to  malprac t ice  and fa i l s  to  ac t ;  bad  

fa i th  and (or )  negl igence  can  be  imputed  to  i t s  conduct .  I f  a  

regula tor  does  not  draw inferences  or  make  the  obvious  inqui r ies  

the  ques t ion  i s ,  why not?  I f  i t  i s  because ,  however  fool i sh ly ,  i t  d id  

not  suspect  wrongdoing  or ,  having  suspected  i t ,  had  i t s  suspic ions  

a l layed ,  however  unreasonably ;  tha t  i s  one  th ing .  But  i f  i t  d id  

suspect  wrongdoing  ye t  fa i led  to  make  inqui r ies  because  ‘ i t  i s  none  

of  i t s  bus iness , ’  tha t  i s  qui te  another  th ing . 96 A regula tor  thus  sued  

has  no  convinc ing  case ,  i f  for  the  purposes  of  l iab i l i ty ,  i t  i s  deemed 

to  have  fa i led  in  prevent ing  harm to  th i rd  par t ies  f rom the  pr imary  

wrong of  i t s  supervisee .  The  ques t ion  as  before  only  turns  on  a  

pol icy  sh i f t  according  to  which  the  cour t  can  make th is  l ine  of  

inqui ry .   

5.4 .5   ‘The Nonfeasance  Argument’  

Close ly  l inked to  the  las t  jus t i f ica t ion  i s  the  argument  tha t  

imposi t ion  of  l iab i l i ty  for  negl igent  supervis ion  mere ly  punishes  

regula tors  for  nonfeasance  –  pass ive  inac t ion  in  the  absence  of  an  

incumbent  duty  to  ac t .  Broadly ,  the  arguments  here  a re  as  fo l lows:  

The  regula tor  ne i ther  assumes  any respons ib i l i ty ,  nor  bears  any  

duty  towards  th i rd  par t ies  (depos i tors  and  inves tors  inc lus ive)  to  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
95  This is an adaption of Millet J.’s formulation of the liability test as a constructive trustee in Agip 

(Africa) Ltd v Jackson [1990] Ch 265 at 293.  
96  ibid.  
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prevent  the  col lapse  of  a  f inancia l  ins t i tu t ion .  The  regula tor ’s  duty  

i s  towards  the  genera l  publ ic  and  should  not  be  impressed  wi th  a  

spec ia l  respons ib i l i ty  towards  indiv idual  members  of  the  publ ic . 97 

Even where  a  regula tor  has  l icensed  a  f inancia l  ins t i tu t ion ,  th is  i s  

not  to  be  conf la ted  wi th  a  guarantee  of  so lvency and soundness  of  

the  ins t i tu t ion  so  l icensed ,  nor  does  i t  invi te  a  duty  to  ensure  such  

so lvency and soundness . 98 

 In  t ru th  there  ought  to  be  some judic ia l  uneas iness  whenever  

the  law is  ca l led  upon to  impose  l iab i l i ty  on  those  who fa i l  to  ac t  to  

save  o thers  who are  in  danger .  Where  as  would  most  l ike ly  be  the  

case  tha t  th is  not ional  defendant  has  only  a  mora l  and  not  a  lega l  

duty  to  save  the  c la imant ,  h is  l iab i l i ty  should  only  accepted  wi th  

pronounced c i rcumspect ion .  This  i s  because  i t  i s  one  th ing  for  the  

law to  say  tha t  a  person  who under takes  some ac t iv i ty  sha l l  take  

reasonable  care  not  to  cause  damage to  o thers .  I t  i s  another  th ing  

for  the  law to  requi re  tha t  a  person who i s  doing  noth ing  in  

par t icu lar  sha l l  take  s teps  to  prevent  another  f rom suf fer ing  harm 

f rom the  ac t  of  th i rd  par t ies . 99 I t  i s  another  th ing  because  there  i s ,  

in  our  v iew,  no  sense ,  no  jus t ice ,  and  no  equi ty  in  a  puni t ive  

expedi t ion  by  the  law in to  the  province  of  a  c i t izen’s  lawful  

d iscre t ion  not  to  be  ‘a  good Samar i tan . ’  Our  r ight  to  choose  whom 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
97  Peter Paul (n 2) [3], [41] (to the effect that European Union Banking Directives do not 

expressly grant rights to depositors as to having certain supervisory measures taken on their 
behalf).   

98  Yuen Kun-Yeu (n 2) 196 – 7.  
99  Stovin v Wise [1996] All ER 801 at 806 (Lord Nicholls), 819 (Lord Hoffman).   
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to  save  f rom danger  or  not  in  cases  where  our  own conduct  or  the  

law imposes  no  duty  to  save  should  a lways  be  respec ted .   

But  we are  not  dea l ing  wi th  the  s imple  case  of  an  indiv idual  

‘bad  Samar i tan . ’  Rather ,  we are  concerned wi th  publ ic  regula tory  

ins t i tu t ions  to  whom the  c i t izens  through the  Sta te  have  de legated  

the  powers  to  moni tor  f inancia l  in termediar ies  and  whose  d iscre t ion  

to  be  consc ient ious  bad  Samar i tans  i s  l imi ted  by  the  very  fac t  of  

th is  de legat ion  tha t  imposes  on  them the  s ta tus  of  mandatory  good 

Samar i tans .  As  mandatory  good Samar i tans ,  we argue  tha t  

negl igence  l iab i l i ty  can  be  imposed on  f inancia l  regula tors  upon the  

appl ica t ion  of  three  cumulat ive  condi t ions .  Firs t ,  a re  the  potent ia l  

defendants  eas i ly  ident i f iab le?  Second ,  do  the  defendants  s tand  in  a  

spec ia l  or  s t ra teg ic  re la t ionship  wi th  the  potent ia l  c la imants?  Third ,  

who as  be tween the  c la imants  and  defendants  i s  be t te r  p laced  to  

apprec ia te  the  r i sk  of  harm to  the  c la imant  and  should  prevent  i t?  

This  formula t ion ,  i t  i s  s t rongly  argued,  can  be  appl ied  to  d isp lace  

the  nonfeasance  argument  and  thus  enable  l iab i l i ty  for  negl igent  

f inancia l  supervis ion .   

In  the  context  of  f inancia l  regula t ion ,  we are  dea l ing  wi th  a  

l imi ted  number  of  depos i tors  and  inves tors  and  not  p leni tude  of  

potent ia l  defendants ,  whose  regula tory  remi ts  a re  eas i ly  

ascer ta inable .  F inancia l  regula t ion  and supervis ion  together  

engages  re la t ionships  tha t  a re  spec ia l  and  s t ra tegic .  I t  i s  spec ia l  as  

be tween the  regula tor  and  the  regula ted  ins t i tu t ion  because  the  

former  i s  locked in  a  b i la tera l  supervisory  re la t ionship  wi th  the  
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la t te r  tha t  commences  f rom i t s  reg is t ra t ion  to  i t s  l iquida t ion .  I t  i s  

s t ra teg ic ,  as  be tween the  regula tor  and  the  s tab i l i ty  of  the  f inancia l  

sys tem,  because  the  presence  of  the  regula tor  c rea tes  an  expecta t ion  

tha t  an  agency i s  respons ib le  for  the  safe ty  of  the  f inancia l  market  

and  the  t rus twor th iness  of  the  opera tors  a l lowed in to  th is  market .  

Impl ic i t ly ,  the  regula tor ’s  remi t  involves  ant ic ipa t ing  dangers  ear ly  

in  s i tua t ions  where  depos i tors  and  inves tors  may not  be  able  to  do ,  

because  unl ike  the  regula tor ,  they  do  not  have  access  to  informat ion  

tha t  can  ass is t  them to  ant ic ipa te  danger .  Typica l ly ,  th is  i s  

expressed  in  te rms of  a  duty  to  take  prompt  correc t ive  ac t ion  

agains t  an  er r ing  f inancia l  ins t i tu t ion ,  e i ther  to  check an  imprudent  

bus iness  model  or  to  prevent  a  f raudulent  deple t ion  of  i t s  asse ts . 100 

Where ,  such  a  duty  exis t s ,  a  pol icy  to  pro tec t  the  f inancia l  

regula tor  f rom l iab i l i ty  tha t  resu l t s  f rom i t s  fa i lure  to  apprehend or  

fores ta l l  poss ib le  harm to  inves tors  and depos i tors  i s  i r reconci lable  

wi th  th is  duty .  Moreover ,  i f  fac ts  show tha t  a  d i l igent  regula tor  

should  have  apprec ia ted  tha t  a  f inancia l  ins t i tu t ion  was  be ing  

opera ted  in  a  f raudulent  or  reckless  manner ,  i t  i s  incons is ten t  wi th  

the  duty  to  take  prompt  correc t ive  ac t ion ,  where  the  regula tor  

a l lows the  ins t i tu t ion  to  cont inue  to  opera te .   

 The  foregoing  wi l l  of  course  confront  the  objec t ion  and one  

wi th  a  formidable  case  law suppor t  tha t ,  where  as  here ,  the  case  i s  

tha t  a  regula tor  has  breached a  s ta tu tory  duty ,  the  remedy for  tha t  

breach  must  be  loca ted  wi th in  the  s ta tu te  where in  the  duty  i s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
100  Section 32 of the Nigerian Deposit Insurance Corporation (NDIC) Act of 2007.  
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crea ted  or  can  be  infer red .  This  i s  because  a  common law duty  can  

ne i ther  be  graf ted  on  nor  ‘grow paras i t ica l ly  out  of  a  s ta tu tory  duty  

not  in tended to  be  owed to  indiv iduals . ’ 101  This  objec t ion ,  i t  i s  

submit ted ,  should  not  apply  because  of  the  spec ia l  and  s t ra tegic  

re la t ionships  involved  in  f inancia l  regula t ion .  In  Niger ia ,  sec t ion  

32  o f  the  NDIC Act  which  provides  for  the  duty  to  take  prompt  

correc t ive  ac t ion  does  not  provide  concurrent ly  for  a  remedy for  the  

non-performance  of  th is  duty .  The  fac t  tha t  a  s ta tu tory  remedy i s  

not  provided  impl ica tes  an  accountabi l i ty  gap  in  the  law;  and  we 

reason tha t  th is  gap  can  be  f i l led  by  a  judic ia l  pronouncement  

which  does  not  necessar i ly  usurp  the  cons t i tu t ional  power  of  the  

Niger ian  Nat ional  Assembly  to  amend the  Act ,  but  re l ies  only  on  

the  spec ia l  and  s t ra tegic  na ture  of  f inancia l  regula t ion  to  poin t  out  

th is  gap  for  necessary  leg is la t ive  amendment . 102  Without  th is  

judic ia l  pronouncement  and  leg is la t ive  amendment  i t  i s  c lear  tha t  

much of  the  losses  f rom negl igent  f inancia l  supervis ion  would  

cont inue  to  be  borne  by  depos i tors  and  inves tors .  Without  th is  

judic ia l  pronouncement  and  leg is la t ive  amendment  the  supervening  

immuni ty  of  Niger ian  f inancia l  regula tors  f rom negl igence  l iab i l i ty  

could  crea te  a  ‘ regula tory  mora l  hazard . ’  This  hazard  i s  in  the  sense  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
101   Gorringe v Calderdale MBC [2004] UKHL 15; [2004] 1 WLR at [17] (Lord Scott).  
102  On the admonition that the courts should not usurp the constitutional powers of the legislature to 

amend the law, see generally: Mellon RDC v Newport Corporation [1952] AC 189 (HL) 199 
(Viscount Simon LC). To be clear, what we argue for is that a negligent liability for the breach 
of statutory duty should be made possible in this context through legislative amendment. We do 
not argue that the liability should extent to all breaches of statutory duties as a matter of 
common law.   
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of  the  regula tors  not  ac t ing  as  d i l igent ly  as  they  could  and should ,  

because  no  l iab i l i ty  a t taches  to  such  lack  of  d i l igence .   

There  can  be  no  publ ic  pol icy  in  the  in teres t  of  sound 

f inancia l  regula t ion  for  a  regula tor  to  ac t  negl igent ly  wi thout  

l iab i l i ty  consequences  a t taching  to  such  negl igence .  Power  goes  

hand in  hand wi th  respons ib i l i ty .  Unless  supervisors  a re  

accountable  for  shor tcomings  in  the  per formance  of  the i r  dut ies ,  

there  i s  a  r i sk  they  might  ignore  warning  s ignals  or  o therwise  fa i l  

to  devote  suf f ic ient  resources  to  the i r  moni tor ing .  The  Madoff  

scandal  in  the  US, 103 the  run  on  Nor thern  Rock in  the  UK and the  

g lobal  co l lapse  of  Lehman Brothers ,  to  c i te  but  some of  the  

s i tua t ions  in  which  regula tors  may have  fa l len  shor t  of  the  s tandard  

of  care  expected  of  them,  argue  in  favour  of  negl igence  l iab i l i ty .104 

A ru le  of  law tha t  denies  such  l iab i l i ty  in  cases  were  supervisory  

negl igence  i s  ev ident  i s  de t r imenta l  to  accountabi l i ty  in  f inancia l  

regula t ion ,  because  i t  c rea tes  a  ve i l  over  the  negl igent  conduct  of  

f inancia l  regula tors .  A legis la t ive  pol icy  to  empower  the  cour ts  to  

in ter rogate  the  mer i t s  of  th is  ve i l  s tands  on  the  s ide  of  

accountabi l i ty .  When,  as  here ,  a  s ta tu tory  duty  i s  imposed on  a  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
103  See chapter 7 (‘Bernie Madoff: Frauds, Swindles, and the Credit Cycle’) in C. Kindlebrger and 

R. Aliber, ‘Manias, Panics and Crashes: A History of Financial Crises, sixth edition, 
(Basingstoke: Palgrave Macmillan, 2011) 117 – 53  

104  Indeed in two of the cases (Northern Rock and Lehman Brothers) there are grounds to believe 
that supervisory errors substantially contributed to the collapse of the financial institutions and 
the losses suffered by their customers. In the case of Northern Rock it was deficient prudential 
regulation and in the case of the Lehman Brothers it was lax regulation on the part of SEC that 
allowed investment banks to select into less stringent prudential regulation. See respectively on 
the two cases: M. Taylor, ‘The Road from “Twin Peaks” and The Way Back,’ (2010) 16 Conn. 
Ins. L. J. 61 at 78 – 82; J. Coffee and H. Sale, ‘Redesigning The SEC: Does The Treasury Have 
A Better Idea?’ (2009) 95 Va. L. Rev. 707 at 727 – 48. See generally on how financial 
regulatory deregulation fed into financial regulatory failure in the US: The United States 
Financial Crisis Inquiry Commission, ‘Chapter 4: Deregulation Redux’ in The Financial Crisis 
Inquiry Report (January, 2011) 27 – 37.   
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f inancia l  regula tor  to  per form i t s  funct ions  so  as ,  in ter  a l ia ,  to  

prevent  such  damage to  users  of  f inancia l  serv ices ,  a  publ ic  pol icy  

not  to  a l low tha t  regula tor  to  answer  a lbe i t  remedia l ly  for  i t s  

fa i lure  to  d iscover  the  inevi tabi l i ty  or  probabi l i ty  of  har m because  

of  i t s  wi l l fu l  d is regard  of  tha t  duty  would  u l t imate ly  ensconce  the  

regula tor  on  a  pedes ta l  h igher  than  the  law.     

5.4 .6   ‘The Misfeasance  in  Publ ic  Off ice  Precludes  Negl igence  

Claim Argument’   

The immuni ty  of  f inancia l  regula tors  f rom supervisory  negl igence  

c la ims i s  of ten  excepted  in  cases  involv ing  misfeasance  in  publ ic  

of f ice  namely ,  where  the  regula tor  has  ac ted  in  bad  fa i th  or  

mal ic ious ly  to  cause  in jury ,  or  cu lpable  for  de l ibera te  and  unlawful  

ac t ion  or  inac t ion .  The  avai lab i l i ty  of  the  tor t  of  misfeasance  in  

publ ic  of f ice ,  i t  has  been  contended,  i s  one  reason jus t i fy ing  the  

non-ac t ionabi l i ty  of  a  c la im in  negl igence  where  there  i s  an  ac t  of  

maladminis t ra t ion; 105 and  addi t ional ly  tha t  an  u l t ra  v i res  ac t ,  wi l l  

not  necessar i ly  g ive  r i se  to  l iab i l i ty  in  tor t . 106  

This  case  law jus t i f ica t ion  cannot  be  t ransposed  in to  the  

context  of  l iab i l i ty  for  f inancia l  regula tory  negl igence  for  three  

reasons .  Firs t ,  the  prec lus ion  of  negl igence  l iab i l i ty  in  the  context  

of  f inancia l  regula t ion ,  i s  genera l ly  codi f ied  and thus  a  mat te r  of  

s ta tu te  and  not  necessar i ly  case  law.  As  a  mat ter  of  s ta tu te  law,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
105  Three Rivers (No 3) (n 2) 190F (HL) Lord Steyn citing for support Calveley (n 35) 1228 1238F. 

It should of course be noted that beyond misfeasance in public office, ‘[t]here is no such distinct 
wrongful act known to the law as “misfeasance:” ’ Re B Johnson (Builders) [1955] Ch. 634; 
[1955] 3 W.L.R. 269; [1955] 2 All E.R. 775, Evershed M.R.  

106  X (Minors) v Bedfordshire County Council [1995] 2 AC 633.  
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there  i s  no  universa l  s ta tu tory  prec lus ion  of  th is  l iab i l i ty ,  because  

as  shown above ,  count r ies  such  as  Aust ra l ia ,  Japan,  the  Phi l ippines  

and Swi tzer land permi t  l iab i l i ty  for  negl igent  f inancia l  regula t ion  

and supervis ion ,  concurrent ly  wi th  l iab i l i ty  for  misfeasance  or  

gross  negl igence .  Clear ly ,  the  dec is ion  whether  or  not  to  prec lude  

th is  l iab i l i ty  as  wi th  a l l  l aws ,  i s  pol icy  dr iven .  Where  therefore  a  

count ry  e lec ts  through an  enactment  to  have  a  pol icy  tha t  permi ts  

l iab i l i ty  for  f inancia l  regula tory  negl igence ,  the  exis t ing  case  law 

exclus ionary  ru le ,  i s  no  more  an  impediment ,  than  there  been  no  

impediment  in  the  f i r s t  p lace .  This  i s  because  s ta tu te  can  and has  

been  known to  reverse  case  law.   

 Second,  the  prec lus ion ,  wi th  respect ,  i s  misconceived  because  

i t  conf la tes  negl igence  wi th  misfeasance  in  publ ic  of f ice ,  even  

though there  i s  a  c lear  d is t inc t ion  in  pr inc ip le  be tween the  two.  

Negl igence  speaks  to  breach  of  duty  of  care ,  which  need  not  

necessar i ly  be  accompl ished  wi th  mal ice  or  bad  fa i th .  Misfeasance  

in  publ ic  of f ice  takes  in  cases  of  ev ident  mal ice ,  bad  fa i th  or  

unlawful  ac t ion  in  publ ic  adminis t ra t ion .  In  prac t ice ,  a  f inancia l  

regula tor  can  breach  a  duty  of  care  to  th i rd  par ty  inves tors  or  

depos i tors  wi thout  be ing  mal ic ious  in  the  process .  I t  can  be  

mal ic ious  and ye t  not  be  in  breach  of  duty .  I t  can  breach  i t s  duty  

and be  mal ic ious  concurrent ly ,  but  breach  of  duty  and mal ice  

should  not  be  conf la ted .  Where  therefore ,  the  regula tor  i s  in  breach  

of  i t s  duty ,  l iab i l i ty  and  remedy should  l ie ,  jus t  as  they  should ,  

were  the  regula tor  to  be  culpable  for  misfeasance .  A for t ior i  and  
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th ird  reason,  Calve ley ,  on  which  Lord  Steyn re l ied  in  Three  Rivers  

(No 3)  for  the  propos i t ion  tha t  misfeasance  in  publ ic  of f ice  c la ims  

prec lude  negl igence  l iab i l i ty ,  turned  on  the  l iab i l i ty  of  pol ice  

of f icers  and not  of  f inancia l  regula tors .  In  Yuen Kun Yeu,  Davis  and 

Three  Rivers ,  where  the  cour ts  dec ided  on  l iab i l i ty  for  negl igence  

and misfeasance  in  f inancia l  supervis ion  respect ive ly ,  th is  i ssue  

was  ne i ther  cons idered  nor  dec ided  upon.  

5.4 .7   ‘The Deposi t  and Investment  Guarantee  Scheme Argument’  

Another  f requent ly  invoked argument  aga ins t  l iab i l i ty  for  negl igent  

f inancia l  supervis ion  i s  tha t  i t  i s  i r reconci lable  wi th  the  exis tence  

of  depos i t  and  inves tment  guarantee  schemes ,  because  i t  would  

appear  to  over -compensate  depos i tors  and  inves tors  who would  

have  rece ived  par t ia l  loss  mi t iga t ion  payouts  f rom the  depos i t  

insurance  fund and inves tors ’  pro tec t ion  fund. 107  Thus ,  fur ther  

compensatory  awards  f rom th i rd-par ty  negl igence  c la ims wi l l  a l low 

depos i tors  and  inves tors  to  sh i f t  the i r  res idual  f inancia l  losses  

( losses  not  covered  by  depos i t  insurance)  on  the  resources  of  the  

regula tor  and  the  Sta te .   

 This  a rgument  needs  unpacking ,  because  on  c loser  scru t iny ,  i t  

i s  misconceived .  Firs t ,  as  these  schemes  rare ly  provide  unl imi ted  

coverage ,  i t  would  not  be  unreasonable  for  aggr ieved depos i tors  or  

inves tors  to  t ry  to  recover  f rom supervisors  losses  caused  by  

supervisory  negl igence  tha t  a re  not  covered  by  depos i t  and  inves tor  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
107  Peter Paul (n 2) [45] to the effect that depositors are protected under the Deposit Guarantee 

Directive 94/19 EC, even in situations where the banking failure is (in part) caused by defective 
banking supervision. See further Tison (n 2) 639 – 40.  
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guarantee  schemes .  Second,  the  ra t ionale  of  such  schemes  i s  to  

‘ensure  the  immedia te  par t ia l  recupera t ion  of  depos i t s  en t rus ted  to  

the  fa i l ing  bank’  ra ther  than  ‘pro tec t ing  supervisory  author i t ies  

f rom pressure  ar i s ing  f rom potent ia l  l iab i l i ty  c la ims . ’ 108 Third ,  such  

schemes  are  f inanced through the  mandatory  cont r ibut ions  of  a l l  

banks  and inves tment  f i rms ,  ra ther  than  f rom the  Sta te  budget ,  so  

they  cannot  be  d iver ted  in to  compensat ing  th i rd-par ty  c la ims 

agains t  supervisors .   

His tor ica l ly ,  a  depos i t  insurance  scheme was  arguably  not  

in tended to  be  a  fu l l  compensat ion  mechanism.  Nor  can  i t  be  

sens ib ly  regarded  as  a  subs t i tu te  for  pro-ac t ive  supervis ion . 109 I t  i s  

a  f inancia l  sys tem s tabi l i ty  mechanism,  impel led  by  the  run  on  

Uni ted  Sta tes  banks  dur ing  the  Grea t  Depress ion  of  the  1930s .  I t s  

key  objec t ive  i s  to  prevent  the  col lapse  of  the  payment  sys tem 

through excess ive  wi thdrawals  ( re ta i l  run  on  banks)  induced by  

f inancia l  panic .  I t  holds  out  a  guarantee  to  depos i tors  tha t  a  

percentage  of  the i r  depos i t  i s  safe  and  wi l l  be  pa id  should  the i r  

bank col lapse .  This  fores ta l l s  the  mass  panic  to  wi thdraw the i r  

money upon a  s l ight  suspic ion  of  f inancia l  c r i s i s . 110 Arguably ,  the  

need  to  prevent  mora l  hazard  on  the  par t  of  bankers  informed the  

consc ious  e lec t ion  to  insure  only  a  percentage  of  the  depos i t s  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
108  Dragomir (n 3) 317. 
109   Tison (n 2) 670 – 1.   
110  K. Spong, Banking Regulation - Its Purposes, Implementation and Effects (Kansas City:  

Division of Supervision and Risk Management Federal Reserve Bank of Kansas City, 2000) 55 
– 6.  
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not  a l l . 111  Exper ience  has  however  shown tha t  th is  ingenious  

mechanism has  not  e l iminated  occas ional  bouts  of  sys temic  cr i s i s .  

Increases  in  savings  and depos i t s  a re  c ruc ia l  to  economic  recovery  

af te r  a  f inancia l  c r i s i s ,  because  they  can  boos t  banks’  f inancia l  

in termedia t ion  and the  domest ic  debt  market .  Depos i t  insurance  

under  which  banks  pay  a  premium for  the  ‘cover’  provided  by  the  

insurance  fund,  impl iedly  encourages  depos i tors  to  en t rus t  the i r  

money to  banks ,  whi le  the  banks  bear  par t  of  the  cos t  of  poss ib le  

payouts  to  depos i tors .  The  fund should  not  however  be  seen  as  a  

cover  for  fau l ty  f inancia l  regula tory  pol icy  choices  or  imprudent  

bus iness  opera t ions  by  f inancia l  in termediar ies .  The  sens ib le  cover  

for  these  two i s  for  the  correc t  choices  to  be  made and for  f inancia l  

in termediar ies  to  ac t  prudent ly  or  be  made to  ac t  accordingly  

through ef fec t ive  supervis ion .  Where  an  evident  combinat ion  of  

faul ty  na t ional  macro-economic  pol icy  choices  and lack  of  e f fec t ive  

f inancia l  supervis ion ,  induce  the  col lapse  of  a  f inancia l  ins t i tu t ion  

as  was  the  case  wi th  the  supervis ion  of  the  US inves tment  banks  

before  the  cr i s i s  of  2007-8 ,  the  Sta te  as  the  ins t i tu t ion  u l t imate ly  

respons ib le  for  pol icy  and supervis ion  must  have  s t rong 

exculpa tory  reasons  for  these  lapses ,  or  be  ready to  account  for  the  

resul t ing  in jury  to  th i rd  par ty  inves tors  and  depos i tors ,  i t s  l imi ted  

resources  notwi ths tanding .   

 The  foregoing  i s  predica ted  on  the  fac t  tha t  under  genera l  law 

the  Sta te  i s  l iab le  to  compensate  v ic t ims  of  wrongs  commit ted  by  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
111  For a discussion of the moral hazard implications of deposit guarantee systems, see: Dijkstra (n 

2) 278 – 80.    
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i t s  servants  and  agents  in  the  course  of  the i r  employment  or  where  

the  ac ts  leading  to  the  wrongs  are  c lose ly  connected  to  what  they  

(servants  and  agents )  a re  au thour ised  to  do .  As  emanat ions  of  the  

Sta te ,  recovery  for  losses  a r i s ing  f rom supervisory  fa i lure  by  

f inancia l  regula tors  therefore  does  not  and  wi l l  not  draw f rom the  

l imi ted  resources  of  the  Sta te  any  more  than  the  Sta te  i s  l iab le  to  

pay  v icar ious ly  for  the  wrongs  of  i t s  agencies  ac t ing  for  the  Sta te  

and  wi th in  the i r  de legated  powers .  Two prerequis i tes  to  avoid  such  

recovery  are :  the  impl ica t ions  of  macro-economic  pol icy  choices  

should  be  cons idered  carefu l ly ;  and  ef fec t ive  accountabi l i ty  

mechanisms to  enhance  the  d i l igence  of  f inancia l  regula tory  

agencies  need  to  be  s t ruc tured  in to  the  regula tory  audi t  f ramework.  

5.4 .8   ‘The Const i tut ional i ty  Argument’  

Las t ly ,  but  by  no  means  the  leas t  i s  the  ques t ion  of  the  

cons t i tu t ional i ty  of  judic ia l  in tervent ion  in  f inancia l  regula t ion ,  an  

area  tha t  according  to  a  commenta tor ,  i s  governed more  by  

adminis t ra t ive  d iscre t ion  than  the  pr iva te  law of  obl iga t ion . 112 On 

th is  v iew,  for  ins tance ,  i t  i s  not  immedia te ly  c lear  how a  c iv i l  

l iab i l i ty  reg ime for  supervisors  can  be  appropr ia te  i f  i t  i s  

e f fec t ive ly  to  run  in  para l le l  wi th  and,  through the  in terpos i t ion  of  

the  judic ia l  sys tem,  to  cha l lenge  the  wisdom of  a  pol i t ica l  dec is ion  

to  choose  a  spec i f ic  na t ional  supervisory  s t ruc ture  tha t  does  not  

provide  a  ro le  for  the  judic iary  in  assess ing  subs tant ive  prudent ia l  

supervisory  i ssues  or  the  bus iness  case  behind a  spec i f ic  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
112  Athanassiou (n 77) 36.  
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supervisory  dec is ion .  Thus  where  supervisory  fa i lures  a re  not  

a t t r ibutable  to  misfeasance  or  bad  fa i th ,  they  should  only  have  

pol i t ica l  consequences  for  the  respons ib le  government  minis te r  or  

the  head  of  the  regula tory  agency involved;  e i ther  in  the  sense  of  

loss  of  career  progress ion  oppor tuni t ies  or  the  re-organisa t ion  or  

d isso lu t ion  of  the  agency.  They should  not  necessar i ly  lead  to  

l iab i l i ty  for  damages  tha t  e f fec t ive ly  make the  cour ts  the  f ina l  

a rb i te r  of  the  correc tness  of  supervisory  dec is ions  pos t  fac to  and  

wi th  the  benef i t  o f  h inds ight ,  so  i t  i s  a rgued.113 

 These  are  undoubtedly  formidable  a rguments ,  but  they  cannot  

en t i re ly  overcome a  counter  a rgument  based  on  fa i rness ,  ‘na tura l  

jus t ice’  and  the  ru le  of  law.  I t  i s  d i f f icu l t  to  accept  tha t  pr iva te  

indiv iduals  can  be  denied  r ight  to  recover  compensat ion  for  the i r  

f inancia l  losses  f rom those  who are  deemed to  have  caused  them 

through the i r  wrongful  ac ts ,  or  to  have  fa i led  to  aver t  them through 

negl igent  omiss ions ,  even  though in  most  cases  f inancia l  regula tors  

wi l l  be  no  more  than  secondary  tor t feasors  in  th is  case .  To bar  

l iab i l i ty  towards  th i rd  par t ies ,  therefore ,  on  the  ground of  the  

cons t i tu t ional i ty  a rguments ,  f l ies  in  the  face  of  the  bas ic  r ight  to  

judic ia l  redress  for  losses  suf fered  through the  wrongful  ac ts  or  

omiss ions  of  another ,  espec ia l ly  where  such  loss  cannot  be  

recovered  f rom another  source .  I t  a l so  negates  the  normat ive  

r ight fu l  en t i t lement  of  users  of  f inancia l  serv ices  to  d i l igent  

f inancia l  regula t ion .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
113   ibid. 
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 In  the  next  sec t ion ,  we sha l l  examine  more  fu l ly ,  th is  and  

o ther  cons idera t ions  tha t  a rgue  for  the  imposi t ion  th i rd-par ty  

l iab i l i ty  for  negl igent  f inancia l  supervis ion .  We shal l  a l so  respond 

to  the  cr i t ic i sms of  these  cons idera t ions ,  to  show tha t  in  sp i te  of  

a l l ,  the  a rguments  in  favour  of  negl igence  l iab i l i ty  outweigh those  

agains t  i t .     
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5.5   RA T I O N A L I S I N G  LI A B I L I T Y  F O R  NE G L I G E N T  FI N A N C I A L  

SU P E R V I S I O N   

This  sec t ion  presents  and  defends  the  case  for  apply ing  tor t  law 

negl igence  l iab i l i ty  to  f inancia l  regula tors .  The  ra t ional i ty  of  the  

advocacy here  i s  founded on  seven arguments  namely ,  ‘ the  equal  

t rea tment  a rgument , ’  ‘ the  de ter rence  argument’ ,  ‘ the  re l iance  

argument , ’  ‘ the  compensat ion  argument , ’  ‘ the  soc ia l iz ing  the  cos t  

of  l iab i l i ty  a rgument , ’  ‘ the  meta-supervis ion  argument , ’  and  ‘ the  

law and economics  of  opt imal  supervis ion . ’   

5.5 .1   ‘The Equal  Treatment  Argument’  

An equal  t rea tment  a rgument  can  be  made in  suppor t  of  subjec t ing  

f inancia l  regula tors  to  th i rd -par ty  negl igence  l iab i l i ty .  I t  i s  unclear  

why regula tors  who are  governed  by  publ ic  law should  enjoy  

immuni ty  f rom negl igence  c la ims when qui te  apar t  f rom any 

cr iminal  l iab i l i ty  they  may incur ,  the  of f icers  and d i rec tors  of  

pr iva te  companies  can  be  he ld  jo in t ly  and  severa l ly  l iab le  for  

negl igence  in  the  per formance  of  the i r  f iduciary  or  s ta tu tory  dut ies  

v is -à-v is  the i r  shareholders  and  o ther  c redi tors ,  espec ia l ly  in  cases  

where  they  have  fa i led  to  fores ta l l  a  corpora te  insolvency.  For  

ins tance  in  the  UK,  company d i rec tors  have  a  duty  to  exerc ise  

reasonable  sk i l l  and  care  and  to  promote  the  success  of  the i r  

company.  Members  of  the  company can  take  ac t ion  agains t  d i rec tors  

or  the  ent i re  board  of  d i rec tors  for  an  ac tua l  or  proposed ac t  or  
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omiss ion  which  involves  breach  of  th is  duty ,  whether  or  not  the  

d i rec tors  benef i t s  personal ly  f rom tha t  breach . 114  

 The  example  of  the  l iab i l i ty  of  d i rec tors  in  the  UK indeed 

provokes  two ques t ions :  Should  not  the  lega l  and  publ ic  pol icy  

arguments  in  favour  of  pro tec t ing  regula tors  f rom l iab i l i ty ,  and  the  

wider  margin  of  apprec ia t ion  they  have  in  the  exerc ise  of  the  

‘bus iness  case  behind  a  spec i f ic  supervisory  dec is ion , ’  a l so  apply  

to  the  commercia l  sphere?  How can  a  double  s tandard  and the  

preferent ia l  t rea tment  of  regula tors  be  jus t i f ied?115  These  ques t ions  

arguably  expose  the  inequal i ty  in  the  prec lus ion  of  th i rd-par ty  

l iab i l i ty  for  negl igent  f inancia l  supervis ion .  The  fac t  tha t  pr iva te  

and  publ ic  bodies  move in  seemingly  separa te  spheres  cannot  

jus t i fy  fundamenta l  d i f ferences  in  the  way they  are  t rea ted  under  

the  law,  because  i t  encourages  in  the  la t te r ,  a  fee l ing  of  

‘en t i t lement  to  pr iv i lege’  which  can  corrode  respons ib le  publ ic  

adminis t ra t ion .    

I t  can  of  course  be  argued as  a  counter  tha t  the  ‘equal  

t rea tment  a rgument’  i s  mere ly  egal i ta r ian  in  tha t  i t  g losses  over  the  

f iduciary  na ture  of  the  dut ies ,  which  the  of f icers  and d i rec tors  of  

companies  owe to  the i r  shareholders . 116  However ,  th is  a rgument  

should  be  se t  aga ins t  cons idera t ions  of  fa i rness  and  ru le  of  law,  

which  sugges t  tha t  the  law should  remedy pr iva te  losses ,  which  are  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
114  Sections 171 – 177 of the UK Companies Act of 2006.  
115  Wood (n 2) 3.   
116   Athanassiou (n 77) 34. 
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the  consequences  of  wrongful  ac ts  of  pr iva te  and  publ ic  

tor t feasors . 117 

5.5 .2   ‘The Deterrence  Argument’  

Liabi l i ty  for  negl igent  f inancia l  supervis ion  wi l l ,  a l l  e l se  

unchanged,  de ter  def ic ient  supervis ion  which  in  turn  enhances  the  

abi l i ty  of  regula tors  to  fend of f  the  vulnerabi l i t ies  tha t  can  induce  

the  col lapse  of  a  f inancia l  ins t i tu t ion ,  or  a  f inancia l  c r i s i s . 118 The  

de ter rence  ar i ses  f rom the  fac t  tha t  negl igence  l iab i l i ty  forces  the  

regula tor  to  apprehend i t s  cu lpabi l i ty ,  i f  i t  i s  found subsequent ly  

tha t  i t s  conduct  caused  the  losses  suf fered  by  potent ia l  c la imants .  

When the  Dutch  bank,  Van der  Hoop Bankiers ,  became insolvent  in  

la te  2005,  for  ins tance ,  ques t ions  were  ra ised  as  to  the  na ture  of  

and  qual i ty  of  the  supervis ion  provided  by  the  Dutch  Cent ra l  

Bank. 119  But  mere  ques t ions  even when they  lead  to  ‘pol i t ica l  

consequences’  wi l l  not  necessar i ly  lead  to  l iab i l i ty  for  negl igent  

supervis ion ,  i f  law and pol icy  do  not  permi t  any  negl igence  c la im 

agains t  the  regula tor .    

I f  there  i s  a  pol icy  to  a l low cour ts  to  ad judica te  a l lega t ions  of  

negl igent  supervis ion ,  ra t ional ly ,  the  regula tor  as  secondary  

tor t feasor  wi l l  seek  to  of fse t  i t s  poss ib le  l iab i l i ty  by  s t ipula t ing  for  

grea ter  prudence  on  the  par t  of  ins t i tu t ions  wi th in  i t s  remi t .  These  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
117  For a detailed discussion of this point and other conceptual underpinnings of the financial 

supervisory liability, see further, Athanassiou (n 2) 235 – 9.    
118  Feinman (n 83) 58 (supervising accountants is an incentive to take care); F. Parisi, ‘The Cost of 

Delegated Control: Vicarious Liability, Secondary Liability and Mandatory Insurance,’ Law and 
Economics Working Paper Series (2002) 2 and 23, available at ssrn.com/abstract _id=343120, 
accessed on 23 August 2013.   

119  Giesen (n 2) 8, referencing Kamerstukken II 2005 – 2006, 30 300 IXB, no. 22, and 2006 
Nederlands Juristen Blad (NJB) 460 – 461.   
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ins t i tu t ions  are  the  pr imary  tor t feasors ,  but  they  are  most ly  l ike ly  

to  be  incapable  of  meet ing  the  losses  inf l ic ted  on  th i rd  par t ies  by  

the i r  imprudence .  This  i s  because  the i r  f inancia l  s t rength  would  

have  been  weakened e i ther  by  insolvency or  the  ensuing  f inancia l  

c r i s i s .   

I t  can  of  course  be  argued tha t  de ter rence  i s  a  counter -

product ive  ground for  a  f inancia l  supervisor ’s  negl igence  l iab i l i ty ,  

because  the  poss ib i l i ty  of  tha t  l iab i l i ty  can  encourage  regula ted  

ins t i tu t ions  to  ac t  less  carefu l ly .  But  th is  a rgument  i s  weakened by  

the  fac t  tha t  the  secondary  l iab i l i ty  of  the  regula tor  does  not  

necessar i ly  a r i se  because  a  regula ted  ins t i tu t ion  has  had  an  

imprudent  bus iness  model .  I t  must  be  shown tha t  the  imprudence  

resul ted  not  only  f rom the  regula tor ’s  breach  of  duty  of  care ,  but  

a l so  tha t  i t  caused  the  losses  suf fered  by  the  c la imants .   Even where  

th is  sequence  i s  es tabl i shed ,  the  regula tor  can  s t i l l  jo in  the  

regula ted  ins t i tu t ion  as  a  par ty  to  the  su i t ,  bu t  wi th  the  poss ib le  

drawback tha t  the  la t te r  might  be  impecunious  a t  the  t ime of  the  

ac t ion .  Given th is  poss ib i l i ty ,  the  regula tor ’s  sens ib le  ‘ insurance  

pol icy’  aga ins t  l iab i l i ty  i s  to  work  proac t ive ly  to  d iscourage  

inc l ina t ions  towards  imprudence  on  the  par t  of  the  regula ted  

ins t i tu t ion .  The  proposed  Niger ian  sys temic  s tab i l i ty  regula tor  for  

ins tance  can  do  th is  through a  robus t  micro-prudent ia l  regula t ion  in  

te rms of  a  s t rong enforcement  of  the  ru les  tha t  a re  meant  to  ensure  

the  safe ty  and soundness  of  the  f inancia l  ins t i tu t ion .  The  market  

in tegr i ty  regula tor  can  mount  a  h igh  regula tory  v ig i lance  agains t  



	
   264	
  

market  manipula t ion  and corpora te  governance  abuses  by  of f ic ia l s  

of  f inancia l  in termediar ies .    

The  de ter rence  argument  can  a lso  be  countered  by  the  

argument  tha t  the  reputa t ional  cos t  of  l iab i l i ty  to  the  pr imary  

tor t feasor ,  ( in  the  sense  of  bad  image ,  loss  of  in tegr i ty  for  

management  of  the  culpable  regula ted  ins t i tu t ion)  serves  as  an  

a l te rna t ive  and poss ib ly  far  reaching  ‘punishment’  than  a  ‘one  of f ’  

negl igence  l iab i l i ty .  This  a rgument  i s  unsuppor table  in  pr inc ip le  

and  prac t ice .  In  princ ip le ,  i t  i s  based  on  the  hackneyed ‘Eff ic ient  

Market  Hypothes is ’  (EMH) which ,  as  d iscussed  ear l ie r  in  Chapter  

3 ,  presupposes  tha t  f inancia l  markets  work  less  because  of  law or  

the  threa t  of  l iab i l i ty ,  but  ra ther  because  informat ion  i s  provided ,  

co l lec ted ,  ver i f ied  and d isseminated  by  ‘ reputa t ional  

in termediar ies ’  ( inves tment  banks ,  audi tors ,  secur i t ies  ana lys ts ,  and  

ra t ing  agencies)  who purpor tedly  p ledge  the i r  reputa t ional  capi ta l  

behind  the i r  opin ions  and judgments ;  hence  they  would  have  l i t t le  

incent ive  to  misrepresent  or  d is tor t . 120 From the  ear ly  1980s  EMH 

mot iva ted  f inancia l  regula tory  deregula t ion ,  because  i t  was  fe l t  tha t  

the  reputa t ional  cos t  of  ‘bad  behaviour’  could  subs t i tu te  for  S ta te  

regula t ion  of  cer ta in  aspects  of  the  f inancia l  serv ices  indus t ry  such  

as  account ing  and audi t ing .  But  the  regula tory  appeal  of  EMH has  

waned in  la rge  par t  because  behavioura l  economis ts  have  

persuas ive ly  ques t ioned i t s  c redib i l i ty  and  emphas ized ,  in  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
120  R. Gilson and R. Kraakman, ‘The Mechanics of Market Efficiency,’ [1984] 70 Va. L. Rev, 594, 

604 – 05, 619 – 21.  
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par t icu lar ,  the  l imi ts  of  a rb i t rage . 121  EMH and by  extens ion  

regula tory  deregula t ion  should  now be  re jec ted  not  leas t  because  

they  have  fa i led  to  make f inancia l  markets  t ru ly  ef f ic ient ,  but  

dysfunct ional  and  more  suscept ib le  to  c r i s i s .   EMH argues  for  a  

reduct ion  in  S ta te  regula t ion  of  f inancia l  serv ices ;  tha t  we should  

t rus t  f inancia l  market  opera tors  to  p lay  e i ther  by  the  ru les ,  or  where  

there  a re  no  ru les ,  to  ac t  cons is ten t ly  wi th  what  i s  necessary  to  

mainta in  the  in tegr i ty  of  the  f inancia l  sys tem.  In  cont ras t ,  there  i s  a  

growing sense  tha t  EMH inf luenced regula tory  deregula t ion  may 

have  deepened the  GFC par t icu lar ly  in  the  Uni ted  Sta tes ,  which  a  

process  of  in terna t ional  regula tory  arb i t rage  arguably  extended and 

enforced . 122 

Pract ica l ly  a l so ,  EMH is  not  a  subs t i tu te  for  l iab i l i ty .  The  

ser ies  of  c r i ses  in  the  US f inancia l  serv ices  sec tor  s ince  the  1980s  

when EMH was  the  ascendant  phi losophy of  f inancia l  regula t ion  

suppor ts  th is  asser t ion . 123 There  was  a  rap id  success ion  of  market  

c rashes  and scandals ,  which  revealed  pervas ive  misconduct  by  

‘ reputa t ional  in termediar ies , ’  and  shook the  conf idence  in  the  

f inancia l  market . 124 One  inference  f rom these  cr i ses  i s  tha t  in  rea l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
121  Coffee and Sale (n 104) 710 – 11.   
122  ibid, 711  
123  For an extensive background on EMH and the damage done to the US financial system by the 

hypothesis, see G Cooper, The Origin of Financial Crises: Central Banks, Credit Bubbles and 
The Efficient Market Fallacy (Petersfield: Harriman House Ltd, 2008) 19 – 90, 155 – 172.   

124  Some of the crises were, the 2000 dot.com stocks crash, the 2001 – 20002 accounting 
irregularity scandals that culminated in the bankruptcy of Enron and WorldCom, the New York 
Attorney General led investigation of securities analyst conflicts of interest that resulted in a 
global settlement in 2003, the 2003 – 2004 ‘market timing’ scandal involving mutual funds, the 
stock option backdating investigation that began in 2006, and most significantly, the subprime 
mortgage crisis of 2007 – 8.  See generally Coffee and Sale (n 104) 712 – 13.   
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l i fe  there  i s  of ten  a  c r i t ica l  gap  be tween pr inc ip le  and  prac t ice ,  

which  can  be  explo i ted  by  the  ‘unscrupulous  few’  to  the  de t r iment  

of  the  ‘unwi t t ing  many. ’   Another  inference ,  and  one  which  i s  

re levant  in  the  present  context ,  i s  tha t  wi thout  c lear  ru les  on  

permiss ib le  conduct  and  the i r  robus t  enforcement ,  f inancia l  

in termediar ies  cannot  a lways  a lso  be  t rus ted  to  ac t  r ight ly  on  the  

bas is  of  the  reputa t ional  cos t  of  the i r  bad  behaviour .   

5.5 .3   ‘The Rel iance  Argument’  

The presence  of  a  f inancia l  regula tor  t ransmi ts  a  message  tha t  an  

agency watches  over  the  opera tors  wi th in  the  remi t  of  the  regula tor .  

This  c rea tes  re l iance  on  the  par t  of  th i rd  par t ies  dea l ing  wi th  these  

opera tors .  In  theory ,  th is  re l iance  i s  founded on  an  impl ied  pol icy  

dec is ion  to  subs t i tu te  uncoordina ted  soc ie ta l  cont ro l  for  a  spec ia l i s t  

ins t i tu t ional  supervis ion  of  f inancia l  serv ices .  The  ins t i tu t ional  

supervisor  i s  by  th is  e lec t ion  g iven  de legated  powers  and  

ins t ruments  conducive  to  the  ef fec t ive  per formance  of  i t s  work .   

The  col lapse  of  a  regula ted  ins t i tu t ion  or  the  f inancia l  sys tem 

may not  necessar i ly  sugges t  tha t  the  regula tor  was  negl igent ,  but  i t  

ra i ses  ques t ions  as  to  whether  the  powers  and  ins t ruments  g iven  to  

the  regula tors  were  ef fec t ive ly  used .  S t i l l  these  ques t ions  do  not  

ec l ipse  an  inqui ry  in to  the  supervisor ’s  cu lpabi l i ty  for  negl igence ,  

because  th i rd  par t ies  inc luding  inves tors  and  depos i tors  should  be  

taken  to  have  re l ied  on  the  impl ic i t  guarantee  of  spec ia l i s t  

supervis ion ,  which  a t taches  to  the  c rea t ion  of  a  spec i f ic  body 



	
   267	
  

des igned to  regula te  and  supervise . 125 On th is  v iew,  the  re l iance  

induced by  the  crea t ion  of  the  regula tor ,  and  i t s  fa i lure ,  which  can  

be  ref lec ted  in  th i rd-par ty  losses  f rom the  col lapse  of  a  regula ted  

ins t i tu t ion  or  the  f inancia l  sys tem,  argue  s t rongly  in  favour  of  an  

inqui ry  in to  the  negl igence  of  the  regula tor  and  the  Sta te .  Where  a  

cour t  i s  ca l led  upon to  under take  th is  inqui ry ,  the  burden should  be  

on  the  c la imants  to  show tha t  but  for  the i r  re l iance  on  the  presence  

of  the  regula tor  and  the  fa i lure  of  supervis ion ,  they  would  not  have  

suf fered  the  loss  p leaded in  the  case .  

 In  prac t ice  and  fur ther  suppor t  of  the  foregoing ,  supervis ion  

encapsula tes  prevent ing  harm or  damage to  o thers  and  crea t ing  and 

safeguarding  re l iance . 126 I t  means  tha t  u l t imate ly ,  the  supervisor  i s  

respons ib le  for  doing  i t s  job  proper ly .  This  can  engage  a  lega l  

respons ib i l i ty  for  fa i lure  to  ac t  wi th  the  care  expected  of  a  d i l igent  

supervisor  who i s  s imi lar ly  c i rcumstanced.  A ( f inancia l )  supervisor  

should  therefore  a im to  supervise  d i l igent ly  because  i t s  lack  of  

d i l igence  can  have  ser ious  impl ica t ions  for  the  f inancia l  sys tem as  

wel l  as  the  th i rd  par t ies  who re ly  on  i t s  work  for  the  safe ty  of  the i r  

t ransac t ions  wi th  the  in termediar ies  in  the  sys tem.   

In  sum,  the  regula tor ’s  secondary  lega l  respons ib i l i ty  for  

losses  suf fered  by  th i rd  par t ies  f rom the  pr imary  wrongs  of  the  

in termediar ies  in  the  f inancia l  market  a r i ses  in  pr inc ip le  f rom the  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
125  Giesen (n 2) 16. Opposed to this view (people may not rely on the supervisor to control the 

supervisee) are R. Smits and R. Luberti, ‘Supervisory Liability: An Introduction to Several 
Legal Systems and a Case Study,’ in M Giovani and G Heinrich (eds), International Bank 
Insolvencies: A Central Bank Perspective (The Hague: Kluwer, 1999) 377.    

126  Tison (n 2) 5. 
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fac t ,  by  i t s  c rea t ion  and powers ,  the  regula tor  assumes  an  impl ied  

duty  to  pro tec t  th i rd  par t ies  f rom harm resul t ing  f rom the  conduct  

of  in termediar ies  wi th in  i t s  remi t .  I f  the  regula tor  cannot  make  

good on  the  amount  of  care  i t  i s  supposed  to  de l iver ;  i t  can  be  

cons idered  to  have  ac ted  wrongful ly  i t se l f ,  in  tak ing  up  the  task  of  

supervis ing  o thers  in  the  f i r s t  p lace .  The  regula tor ’s  own 

independent  conduct ,  and  not  mere ly  the  b lame and respons ib i l i ty  

for  the  ac ts  of  o thers ,  i s  the  bas is  of  l iab i l i ty  founded on  the  

re l iance  argument .            

5.5 .4   ‘The Compensat ion Argument’   

The compensatory  funct ion  of  tor t  law,  the  idea  tha t  a  defendant  

ought  to  answer  in  remedia l  te rms for  the  wrong he  has  inf l ic ted  on  

the  c la imant , 127 would  be  served  i f  negl igent  f inancia l  supervis ion  

were  met  wi th  a  f inding  of  the  regula tor ’s  l iab i l i ty .  I f  the  

precondi t ions  for  th is  l iab i l i ty  a re  se t  h igher  than  the  three  

e lements  requi red  for  the  proof  of  negl igence  namely ,  a  duty  of  

care ,  i t s  breach  and damage,  to  inc lude ,  for  ins tance ,  addi t ional  

proof  of  mal ice  or  bad  fa i th ,  th is  wi l l  increase  the  c la imant’s  

burden of  proof .   

I t  can  of  course  be  argued tha t  the  cer ta in ty  of  recovery  in  

the  form of  compensat ion  for  negl igent  f inancia l  supervis ion  

depends  not  so  much on  the  remedia l  funct ion  of  tor t  law,  as  on  a  

pr ior  pol icy  to  permi t  tha t  recovery .  Here  again ,  i s  the  hear t  of  the  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
127  For a classic discussion of this point and the jurisprudence of corrective justice in tort law, see: 

J.  Gardner, ‘What is Tort Law For? Part 1: The Place of Corrective Justice,’ University of 
Oxford Legal Research Paper Series, available at: <http://ssrn.com/abstract=1538342> accessed 
on 23 August 2013  
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discuss ion  in  th is  chapter  namely ,  why should  th i rd  par t ies  in jured  

mater ia l ly  by  the  consequences  of  negl igent  f inancia l  supervis ion  

acqui re  a  remedia l  r ight  of  ac t ion  agains t  the  supervisor?    

Pol icy  dec ides  what  the  law can  grant  as  a  remedia l  r ight .  A 

leg is la t ive  pol icy  tha t  prec ludes  the  negl igence  l iab i l i ty  of  

f inancia l  regula tors  in  any count ry  ef fec t ive ly  prec ludes  a  judic ia l  

debate  on  the  i ssue .  However ,  th is  does  not  necessar i ly  sugges t  tha t  

lega l  commenta tors  cannot  normat ive ly  ques t ion  the  sense  in  th is  

pol icy .  The  law crea tes  and  va l ida tes  the  organs  of  the  Sta te ,  the i r  

emanat ions  and the i r  powers ,  jo in t ly  and severa l ly .  The  power  to  

pro jec t  and  enforce  pol ic ies  depends  la rge ly  on  what  the  law has  

conceded to  the  pol icy  maker .   This  concess ion  means  tha t  the  law 

re ta ins  a  res idual  supervisory  jur i sd ic t ion  over  pol icy ,  in  tha t  the  

la t te r  i s  only  va l id  to  the  extent  of  i t s  cons is tency wi th  i t s  enabl ing  

law;  and coherent  to  the  extent  of  i t s  a l ignment  wi th  the  seamless  

ra t ional i ty  of  the  law,  in  the  sense  tha t  the  severa l  par t s  of  the  lega l  

and  pol icy  f ramework of  a  count ry  f i t  together  harmonious ly  and 

sens ib ly .  The  power  to  i ssue  f inancia l  pol icy  ru les  for  ins tance  i s  

dependent  for  lega l i ty  upon the  law,  as  much as  the  power  to  

de termine  the  remi ts  and  l iab i l i t ies  of  regula tors .  In  th is  scenar io ,  

the  law funct ions  in  a  dual  capaci ty :  f i r s t ,  in  a  primary  ro le ,  by  

provid ing  the  lega l  foundat ion  for  the  powers  thus  exerc ised  in  the  

two cases ;  and  second,  in  a  secondary  ro le ,  in  the  sense  tha t  once  

made,  the  ru les  themselves ,  much l ike  the  law,  assume the  charac ter  

of  guid ing  pr inc ip les .  I t  i s  in  th is  secondary  capaci ty  tha t  the  
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pol icy  prec luding  l iab i l i ty  for  negl igent  f inancia l  supervis ion  seems 

to  have  worked the  law in to  a  paradox.  I t  uses  the  law to  crea te  

regula tors  in  i t s  pr imary  funct ion  and ye t  se ts  them,  in  i t s  

secondary  funct ion  above  i t se l f  ( the  law) ,  by  denying  recourse  

agains t  these  regula tors  for  the i r  negl igence .  I t  i s  a  paradox 

founded on  arguments ,  which  as  shown above  are  unsuppor table .   

Recourse  agains t  f inancia l  regula tors  for  supervisory  

negl igence  conf i rms the  res idual  moni tor ing  ro le  of  tor t  law.  I t  

enables  the  law to  redef ine  and reval ida te  the  powers  and dut ies  

reserved  for  the  regula tors ,  as  i t  in te r rogates  the  regula tor ’s  remi t .  

Proper ly  used ,  th is  can  promote  lega l i ty  and  accountabi l i ty .  Where  

for  ins tance  a  regula tor  has ,  when in  possess ion  of  re levant  fac ts ,  

fa i led  to  take  prompt  correc t ive  ac t ion  agains t  a  reckless  f inancia l  

in termediary ,  tha t  fa i lure  engages  negl igence .  S imi lar ly ,  the  

ra t ional  coherence  of  the  law,  as  be tween i t s  pr imary  and secondary  

capaci t ies ,  i s  convinc ing  when recourse  i s  permi t ted  for  th is  

negl igence ,  for  i t  makes  no  sense  to  c rea te  a  power  or  duty  wi thout  

accountabi l i ty .  A for t ior i ,  by  breaching  i t s  pr imary  regula tory  duty ,  

the  regula tor  assumes  a  secondary  accountabi l i ty  duty  to  a tone  for  

tha t  breach;  and  in  hold ing  the  regula tor  accountable ;  the  

compensatory  funct ion  of  tor t  law plays  two cruc ia l  ro les  beyond 

the  fac i le  scenar io  of  ‘cash  for  loss . ’  I t  va l ida tes  the  law’s  res idual  

moni tor ing  ro le ,  as  much as  i t  magni f ies  i t s  seamless  ra t ional i ty .  

This  answers  the  ques t ion  on  why th i rd  par t ies  in jured  mater ia l ly  

by  the  consequences  of  negl igent  f inancia l  supervis ion  should  
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acqui re  a  remedia l  r ight  of  ac t ion  and in  pr inc ip le ,  be  able  to  

recover  aga ins t  the  culpable  regula tor .   

5.5 .5   ‘The Socia l i s ing  Regulators’  Liabi l i ty  Argument’  

The l iab i l i ty  of  f inancia l  regula tors  for  supervisory  negl igence  can  

be  founded on  the  idea  tha t  compensatory  payment  for  supervisory  

fa i lure  wi l l  be  spread  across  the  soc ie ty  in  the  form of  taxes  and 

o ther  charges .  By impl ica t ion ,  the  argument  for  l iab i l i ty  here  res ts  

on  so l idar i ty :  tha t  i s ,  more  shoulders  can  car ry  a  heavier  burden.   

I t  i s  an  argument  tha t  wi l l  contend wi th  the  objec t ion  tha t  the  

cour ts  a re  not  wel l  p laced  to  d is t r ibute  tax  burden or  c rea ted  to  

fashion  a  soc ia l  subs idy  for  the  negl igence  of  f inancia l  regula tors .  

This  objec t ion  becomes  even s t r ik ing  where  the  Sta te  i s  a  defendant  

on  record .  Socia l iz ing  the  cos t  of  the  regula tor ’s  l iab i l i ty  therefore  

through taxa t ion ,  i t  wi l l  be  argued i s  a  work  tha t  pol i t ic ians  can  do  

be t te r ,  because  i t  wi l l  involve  weighing  arguably  complex  

cons idera t ions  re la t ing  what  to  tax ;  how and when to  tax ;  and  who 

should  pay  the  tax?128 But  th is  objec t ion  i s  unsuppor table ,  in  tha t  

judgments  agains t  the  S ta te  have  a lways  led  to  some form of  cos t  

spreading .  The  cour t  would  award  damages  for  ins tance  agains t  the  

S ta te  for  breach  of  a  cont rac t  to  bui ld  a  br idge  and the  Sta te  would  

pay  wi thout  poin t ing  out  to  the  cour t  the  d i f f icu l t ies ,  i f  any ,  of  

recover ing  the  payment  through taxa t ion .  The  cour t ’s  ro le  

therefore ,  in  awarding  damages  for  supervisory  negl igence  i s  no  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
128  Giesen (n 2) 24 – 5.  
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dif ferent  f rom what  i t  does  in  awarding  damages  agains t  the  Sta te  

for  breach  of  cont rac t .   

I t  can  a lso  be  objec ted  tha t  cos t  spreading  can  have  the  

overa l l  e f fec t  of  ra i s ing  the  cos t  of  supervis ion  e i ther  because  the  

regula tors  wi l l  have  to  take  out  l iab i l i ty  insurance  or  increase  the  

charges  payable  for  cer ta in  serv ices  provided  by  supervisor .  This  

objec t ion  should  be  se t  aga ins t  two counter  a rguments .  F i rs t ,  the  

S ta te  can  a lways  indemnify  the  regula tors  aga ins t  l iab i l i t ies ,  which  

i s  the  prac t ice  in  count r ies  such  as  New Zeeland 129  and  the  

Phi l ippines . 130 Evidence  of  an  increase  in  the  cos t  of  regula t ion  i s  

ye t  to  come f rom the  count r ies  wi th  th is  approach.  Second,  the  

cos ts  involved  in  es tabl i sh ing  and mainta in ing  a  sys tem of  

supervis ion  cannot  be  de termined because  the  ne t  surp lus  (benef i t  

minus  cos t )  i s  not  eas i ly  ca lculable ,  but  soc ie ty  ga ins  f rom 

ef fec t ive  f inancia l  supervis ion  in  the  form of  a  funct ioning  sys tem 

of  f inancia l  in termedia t ion ,  reduct ion  in  malprac t ices  and  the  

f requency of  f inancia l  c r i s i s .  Damages  pa id  for  the  negl igence  

l iab i l i ty  of  f inancia l  regula tors ,  i f  pa id  out  of  publ ic  revenue ,  

should  be  seen  as  a  publ ic  expendi ture  to  enhance  the  ef fec t iveness  

of  f inancia l  regula t ion  in  the  fu ture .   

5.5 .6   ‘The Meta-Supervis ion Argument’  

Imposing  negl igence  l iab i l i ty  on  f inancia l  regula tors  i s  a  form of  

supervis ion  –  supervis ion  of  the  supervisors  –  tha t  wi l l  br ing  about  

what  can  be  te rmed as  meta-supervis ion .  Meta-supervis ion  can  a lso  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
129  Section 14b of the Reserve Bank of New Zealand Act of 1989.  
130  Section 15 of the Central Bank Act (the Philippines).   
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be imposed on  the  Sta te  in  i t s  supervisory  capaci ty .  This  form of  

supervis ion  magni f ies  the  ‘accountabi l i ty  and  respons ib i l i ty  of  

f inancia l  regula tors  and the  S ta te . 131 

Two grounds  can  be  ar t icu la ted  in  defence  of  meta-

supervis ion .  The  f i r s t  re la tes  to  the  fac t  tha t  a  regula tor  i s  

cons idered  successfu l  to  the  extent  tha t  i t s  work  he lps  to  reduce  the  

occurrence  of  f inancia l  c r i ses ;  a l though i t  can  never  be  ent i re ly  

cer ta in  whether  or  not  the  fac t  tha t  c r i s i s  d id  not  occur  has  been  

due  to  the  d i l igence  of  the  supervisor  or  to  luck . 132  Successfu l  

f inancia l  regula t ion  i s  thus  not  eas i ly  measurable .  However  

promot ing  f inancia l  s tab i l i ty  i s  usual ly  one  of  the  pr inc ipa l  objec ts  

of  regula tors . 133 They can  do  th is  and  to  demonst ra te  the i r  pro-

ac t iveness ,  by  explor ing  crea t ive  ways  to  prevent  a  c r i s i s ;  and  

where  a  c r i s i s  eventua tes  to  be  able  to  say  tha t  i t  was  not  induced 

by  the i r  lack  of  d i l igence .  Crea t ive  supervis ion  in  theory  can  take  

the  form of  a  barga in  be tween the  regula tors  and  the  supervisees  in  

which  regula tors  promise  to  re f ra in  f rom enforc ing  s t r ingent  

regula tory  measures  tha t  might  impai r  the  prof i tab i l i ty  of  the  

supervisees  i f  they  (supervisees)  in  re turn  adopt  spec i f ied  in-house  

prevent ive  measures .  This  barga in  would  re ly  on  an  unders tanding  

tha t  the  regula tors  and  the  supervisees  would  mainta in  the  ba lance  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
131  For an extensive discussion of regulatory accountability under this idea, see R. Lastra and M. 

Shams, ‘Public Accountability in the Financial Sector,’ in E. Ferran and C. Goodhart (n 12) 167.  
132   C. Goodhart, ‘Regulating the Regulator – An Economist’s Perspective on Accountability and 

Control, in Ferran and Goodhart (n 12) 154 and 157. See also N. Taleb, The Black Swan – The 
Impact of the Highly Improbable (London: Penguin, 2010) (arguing in part that financial crises 
are often the result of unpredictable events).     

133  For instance, section 2(d) of the Central Bank of Nigeria (CBN) Act of 2007 (Nigeria), lists 
promotion of a sound financial system as one of CBN’s objects.    



	
   274	
  

of  care  necessary  to  prevent  the  col lapse  of  the  regula ted  f inancia l  

ins t i tu t ions  or  a  c r i s i s .  Never the less ,  where  a  c r i s i s  does  occur ,  ‘ the  

buck s tops’  a t  the  regula tors ’  tab le .  They arguably  cannot  poin t  to  a  

regula tory  barga in  or  another  subjec t ive  measure  of  per formance  as  

a  conclus ive  suppor t  of  the i r  d i l igence .  Meta-supervis ion  a l lows for  

the  scru t iny  of  the  per formance  of  the  regula tors  and  where  

necessary  a  re f inement  of  supervisory  approach.  

 The  second ground re la tes  to  the  fac t  tha t  measur ing  the  

success  of  regula tors  aga in  involves ,  among o ther  th ings ,  looking  a t  

the  process  o f  supervis ion  –  how many v is i t s  were  made,  how many 

f ines  were  imposed,  and how many compl iance  cases  were  

de termined.  The  da ta  se t  to  be  s tudied  i s  quant i ta t ive ,  which  says  

l i t t le  about  the  qual i ty  o f  supervis ion .  For  ins tance ,  a  negl igent  

regula tor  may have  made an  extens ive  number  of  ‘house  ca l l s . ’  

Expending  t ime and energy however  does  not  mean tha t  the  t ime 

and energy were  wel l  spent .  In  l ight  of  th is ,  meta-supervis ion  

a l lows the  cour t  as  a  d ispass ionate  outs ider  to  examine  both  the  

quant i ty  and  qual i ty  o f  supervis ion .   

5.5 .7   Law and Economics  Approach 134 

From a  law and economics  perspec t ive ,  tor t  law,  par t icu lar ly  a  ru le  

of  negl igence ,  can  p lay  an  impor tant  ro le  in  genera t ing  incent ives  

in  order  to  achieve  more  carefu l  f inancia l  supervis ion .  How does  

th is  mechanism work  in  theory?  What  condi t ions  have  to  be  met  in  

order  to  rece ive  th is  k ind  of  incent ive  f rom tor t  law?  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
134  The discussion under this point draws from Dijkstra (n 2). 
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 A negl igence  ru le  g ives  a l l  par t ies  incent ives  for  carefu l  

behaviour ,  because  ac tors  have  to  comply  wi th  a  lega l  s tandard  of  

care  in  order  to  avoid  l iab i l i ty .  The  appl icable  s tandard  of  care  

f inancia l  regula tors  can  be  represented  as  S° .  Thus  when f inancia l  

regula tors  ac t  beneath  the  leve l  S° ,  the  reasonable  care  or  due  care ,  

they  are  he ld  l iab le ,  whereas  a  leve l  equal  to  or  above  S°  leads  to  

no  l iab i l i ty .  The  bas ic  model  assumes  tha t  the  requi red  leve l  of  care  

i s  se t  a t  a  leve l  of  care  tha t  i s  equal  to  the  soc ia l ly  opt imal  leve l .  

Fur ther ,  i t  i s  assumed tha t  par t ies  involved  know th is  leve l  ex  ante .  

 In  theory ,  the  soc ia l ly  opt imal  leve l  should  lead  to  a  d i l igent  

f inancia l  supervis ion .  A f inancia l  regula tor  wi l l  not  choose  a  

supervis ion  leve l  above  the  leve l  of  care  S* .  This  i s  because  any 

care  in  excess  of  the  s tandard  would  be  more  cos t ly  wi thout  

reducing  the  cos ts  of  compensat ion ,  as  due  care  i s  enough to  be  

non- l iab le .  In  addi t ion ,  i t  wi l l  not  choose  a  leve l  be low due  care ,  

because  of  the  r i sk  of  bear ing  the  to ta l  amount  of  expected  

damages .  Thus  under  a  negl igence  ru le ,  f inancia l  regula tors  rece ive  

proper  incent ives  in  order  to  per form the i r  supervisory  tasks  wi th  

adequate  care .  
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5.6  CO N C L U S I O N  

This  second par t ,  o f  our  two-par t  compara t ive  analys is ,  has  a rgued 

cent ra l ly  tha t  judic ia l  accountabi l i ty  in  te rms of  negl igence  based  

l iab i l i ty ,  can  be t te r  s t rengthen  the  accountabi l i ty  of  the  proposed  

Niger ian  t r ip le  peaks  regula tors .  In  suppor t  of  th is  a rgument ,  i t  has  

been  shown tha t  beyond the  opt ional  prescr ip t ions  in  the  

in terna t ional  sof t  law on lega l  pro tec t ion  of  f inancia l  regula tors ,  

there  i s  no  universa l  consensus  and prac t ice  to  prec lude  the  

l iab i l i ty  of  f inancia l  regula tors  for  supervisory  negl igence .  I t  has  

been  shown a lso  tha t  the  ques t ion  i s  more  of  a  na t ional  pol icy  

dec is ion  than  a  puta t ive  compuls ion  to  adopt  a  (universa l )  

consensus .  In  count r ies  such  as  Aust ra l ia ,  Japan,  the  Phi l ippines  

and Swi tzer land,  f inancia l  regula tors  can  be  impleaded for  

supervisory  negl igence ,  but  not  so  in  the  UK,  Poland and Germany.  

The  prec lus ion  a lso  holds  in  Malays ia ,  Niger ia ,  and  the  Uni ted  

Sta tes  of  Amer ica .  The  jus t i f ica t ions  for  the  prec lus ion ,  i t  has  been  

argued here ,  a re  unsuppor table .  Cons idera t ions  which  inc lude ,  

equal  t rea tment ,  de ter rence ,  re l iance ,  compensat ion ,  soc ia l iz ing  the  

cos t  of  l iab i l i ty ,  meta-supervis ion ,  and  the  law and economics  of  

opt imal  supervis ion ,  a rgue  for  l iab i l i ty  to  be  imposed for  negl igent  

supervis ion .  But  in  the  end ,  whether  or  not  the  proposed  objec t ives-

based  t r ip le  peaks  f inancia l  regula tors  would  be  l iab le  for  

negl igence  as  re f lec ted  in  supervisory  and regula tory  fa i lure  i s  

u l t imate ly  a  pol icy  dec is ion .  In  dec id ing  what  the  r ight  pol icy  

should  be ,  ser ious  cons idera t ion  needs  to  be  g iven  to  the  fac t  tha t  a  
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regula tory  approach,  which  permi ts  an  incrementa l  growth  in  the  

pr inc ip les  and  prac t ice  re la t ing  to  publ ic  sec tor  accountabi l i ty  by  

expos ing  f inancia l  regula tors  to  the  remedia l  consequences  of  

negl igent  supervis ion  i s  to  be  prefer red .   

 Speci f ica l ly  in  the  Niger ian  context ,  and  in  the  context  of  the  

proposed  t r ip le  peaks  regula tory  s t ruc ture ,  to  submit  these  

regula tors  to  a  negl igence  l iab i l i ty  reg ime,  potent ia l ly  ev idences  an  

e lement  of  s t rength  of  the  d isc ip l inary  mechanism in  the  reformed 

f inancia l  sys tem.  Converse ly ,  to  mainta in  the  o ld  immuni ty  f rom 

l iab i l i ty  a r i s ing  f rom supervisory  negl igence  r i sks  the  cont inuat ion  

of  the  regula tory  impuni ty  in  te rms of  lack  of  a  s t rong 

accountabi l i ty  mechanism to  redress  losses  induced by  regula tory  

fa i lure .  In  the  proposed t r ip le  peaks  s t ruc ture ,  a  negl igence  l iab i l i ty  

reg ime which  a lso  takes  due  account  of  the  na ture  of  f inancia l  

regula t ion  and the  need  for  suf f ic ien t  d iscre t ion  in  tak ing  

supervisory  measures ,  would  funct ion  as  a  moni tor ing  mechanism 

wi th  respec t  to  the  exerc ise  of  supervis ion ,  and  eventua l ly  benef i t  

the  f inancia l  sys tem as  a  whole .  In  th is  regard ,  i t  i s  of  c r i t ica l  

impor tance  to  f ind  the  r ight  ba lance  be tween the  leg i t imate  

expecta t ions  of  depos i tors  and  inves tors  as  to  the  qual i ty  of  

f inancia l  supervis ion ,  and  the  need to  a l loca te  pr imary  

respons ib i l i ty  for  bank fa i lures  to  the  banks  themselves  and the i r  

shareholders .  S t i l l  the  researcher  be l ieves  tha t  f inancia l  sys tems 

which  genera l ly  e l iminate  l iab i l i ty  or  l imi t  i t  to  bad  fa i th  on  the  

par t  of  the  regula tor ,  do  not  s t r ike  a  fa i r  ba lance  be tween the  
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in teres ts  a t  s take ,  and  may fa i l  to  suf f ic ient ly  d isc ip l ine  regula tory  

author i t ies  to  exerc ise  due  care  in  the i r  tasks .  In  Chapters  6  and  7  

which  fo l low next ,  we  sha l l  lay  out  the  normat ive  pr inc ip les  and  

ins t i tu t ional  conf igura t ion  for  a  Niger ian  t r ip le  peaks  regula tory  

s t ruc ture  and  how negl igence  l iab i l i ty  and  o ther  re form s t ra teg ies  

can  be  used  to  respond to  chal lenges  of  the  proposed  s t ruc ture .   
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IM P L E M E N T I N G  OB J E C T I V E S -BA S E D  FI N A N C I A L  RE G U L A T I O N :  TH E  

NO R M A T I V E  PR I N C I P L E S  A N D  IN S T I T U T I O N A L  AR C H I T E C T U R E   
 

6 .1  IN T R O D U C T I O N   

This  chapter  cont inues  wi th  the  reform themes  in  chapters  4  and 5 .  

I t  a r t icu la tes  the  f i r s t  in  the  two leve ls  of  the  proposa ls  tha t  

underpins  the  advocacy for  the  adopt ion  of  an  objec t ives-based  

t r ip le  peaks  f inancia l  regula t ion  in  Niger ia .  1 This  i s  in  te rms of  

how the  pr inc ip les  and  ins t i tu t ional  conf igura t ion  comprised  in  the  

proposed  f inancia l  regula tory  archi tec ture  can  and should  be  

implemented  for  a  be t te r  and  more  ef fec t ive  regula tory  approach to  

f inancia l  sys tem s tabi l i ty ,  consumer  f inancia l  pro tec t ion ,  market  

in tegr i ty  and  f inancia l  market  compet i t ion .  I t  p roposes  prophylac t ic  

countermeasures  to  the  regula tory  i ssues  d iscussed  in  chapters  1  

and 2 .  These  countermeasures  in  turn  opera t ional i se  the  objec t ives-

based  t r ip le  peaks  f inancia l  regula tory  ( theore t ica l )  f ramework 

canvassed  in  chapter  3 .  They a lso  t ie  the  d iscuss ions  in  chapters  4  

and 5  to  the  reform of  f inancia l  regula t ion  in  Niger ia  and  move the  

research  c loser  to  i t s  conclus ion .  Themat ica l ly  therefore ,  th is  

chapter  focuses  on  two ques t ions :  what  pr inc ip les ,  s t ra teg ies  and  

ins t i tu t ions  are  comprised  in  the  proposed  f inancia l  regula tory  

f ramework;  and  how should  they  be  implemented?   

This  chapter  i s  organised  in to  s ix  sec t ions .  This  in t roduct ion  

i s  the  f i r s t  sec t ion .  Sec t ions  two,  three ,  four ,  and  f ive  ar t icu la te  the  

normat ive  pr inc ip les  and  implementa t ion  s t ra tegies  for  f inancia l  

sys tem s tabi l i ty ,  consumer  pro tec t ion ,  market  in tegr i ty ,  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  The two levels of the reforms are, the normative principles, strategies and institutional 

regulatory structure (chapter 6), and the strategies for strengthening the proposed regulatory 
framework (chapter (chapter 7).      



	
   281	
  

f inancia l  market  compet i t ion  respect ive ly .  The  s ix th  sec t ion  

concludes  the  chapter .     
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6.2  FI N A N C I A L  SY S T E M  ST A B I L I T Y   

Financia l  sys tem s tabi l i ty  regula t ion  as  we expla ined  in  chapter  2  

focuses  on  the  hea l th ,  safe ty  and soundness  of  a  count ry’s  monetary  

sys tem and i t s  f inancia l  serv ices  indus t ry .  We expla ined  in  tha t  

chapter  tha t  the  implementa t ion  of  f inancia l  sys tem s tabi l i ty  in  

Niger ia  i s  par t ly  centra l i sed  and par t ly  funct ional ly  f ragmented ;  

tha t  th is  a r rangement  c rea tes  regula tory  def ic iencies  ch ief ly  in  the  

sense  of  a  dupl ica t ive  regula t ion  and a  regula tory  bl inds ide  in  

which  sys temic  r i sks  sp i l lovers  across  banking ,  insurance  and 

secur i t ies  sec tors  may be  d i f f icu l t  to  perce ive  ear ly .  We urged the  

adopt ion  of  an  a l te rna t ive  approach tha t  g ives  a  h ighly  nuanced 

a t ten t ion  to  the  s tab i l i ty  of  the  Niger ian  f inancia l  sys tem⎯highly  

nuanced in  te rms of  expanding  the  per imeter  of  f inancia l  s tab i l i ty ;  

us ing  an  analy t ica l  method to  measure  sys temic  r i sks  sp i l lovers ;  

es tab l i sh ing  a  dedica ted  f inancia l  sys tem s tabi l i ty  agency;  and  

having  a  s t reaml ined  sys temic  l iquid i ty  management  f ramework 

among o thers .  This  sec t ion  f leshes  out  these  proposa ls  and  o thers  

thus  far  recommended in  re la t ion  to  f inancia l  sys tem s tabi l i ty .   

 I t  should  of  course  be  noted  as  a  pre l iminary  poin t  tha t  the  

normat ive  pr inc ip les  and  implementa t ion  s t ra tegies  which  underpin  

f inancia l  sys tem s tabi l i ty  regula t ion  under  the  objec t ives -based  

t r ip le  peaks  f inancia l  regula t ion  tha t  we canvass  for  Niger ia  a re  

in tended to  ant ic ipa te  and  respond ef fec t ive ly  to  threa ts  to  the  

f inancia l  sys tem inc luding  those  tha t  may ar i se  f rom the  indiv idual  

and  corre la t ive  r i sks  of  f inancia l  in termediar ies .  To achieve  th is  

leve l  of  regula t ion ,  the  thes is  recommends  three  key  s t ra teg ies :  (a )  

a  comprehens ive  redef in i t ion  of  the  per imeters  of  f inancia l  sys tem 

s tabi l i ty  in  Niger ia ;  (b)  a  s t reaml ined  sys temic  l iquid i ty  
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management  approach;  and  (c)  pro-ac t ive  cr i s i s  management  

toolk i t s  for  the  f inancia l  serv ices  indus t ry .   

 

6.2 .1  The Regulatory Perimeter  of  Financia l  Stabi l i ty  in  Nigeria    

Re-def in ing  the  regula tory  parameters  of  f inancia l  s tab i l i ty ,  under  

an  objec t ives-based  approach,  requi res  in  pr inc ip le  tha t  a l l  

f inancia l  ac t iv i t ies  tha t  pose  sys temic  r i sks  should  be  

comprehens ive ly  and  analy t ica l ly  regula ted .  To achieve  

comprehens ive  regula t ion  of  f inancia l  sys tem s tabi l i ty  the  thes is  

proposes  the  crea t ion  of  a  F inancia l  Sys tem Stabi l i ty  Author i ty  

(FSSA) to  re form the  regula tory  def ic iencies  induced chief ly  by  the  

current  funct ional  f inancia l  f ramework d iscussed  in  chapter  2 .   Two 

key objec ts  of  the  FSSA should  be  to  ident i fy  emerging  r i sks  across  

the  f inancia l  sys tem and implement  prevent ive  sys temic  s tab i l i ty  

measures  par t icu lar ly  wi th  respect  to  f inancia l  in termediar ies  

whose  fa i lure(s )  can  prec ip i ta te  sys temic  cr i s i s .   

 To  expand the  per imeter  of  f inancia l  sys tem s tabi l i ty  

regula t ion  a lso  requi res  an  analy t ica l  approach to  prudent ia l  

regula t ion  in  order  to  measure  quant i ta t ive ly  and ef fec t ive ly  the  

re la t ive  ( indiv idual )  and  corre la t ive  (bounded)  r i sks  of  f inancia l  

ins t i tu t ions .  In  re la t ion  to  micro-prudent ia l  regula t ion⎯ the  safe ty  

and soundness  of  indiv idual  f inancia l  in termediar ies⎯ th is  requi res  

tha t  capi ta l  regula t ion ,  l iquid i ty  and r i sk  management ,  should  

ref lec t  indiv idual  f inancia l  ins t i tu t ions’  r i sk ,  as  much as  they  

ref lec t  the i r  potent ia l  to  coa lesce  in to  sys temic  r i sk .  Macro-

prudent ia l  regula t ion⎯ the  safe ty  and soundness  of  the  f inancia l  

sys tem⎯should  in  pr inc ip le  focus  on  how to  dampen the  pro -

cycl ica l  inc l ina t ion  of  Niger ian  f inancia l  in termediar ies  which ,  and  
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much l ike  the i r  g lobal  peers ,  tend  to  opera te  a  bus iness  model  tha t  

runs  in  tandem wi th  economic  ‘boom and bus t  cyc les . ’  The  

approach canvassed  here  essent ia l ly  requi res  tha t  the  gap  be tween 

micro  and macro  prudent ia l  regula t ion  should  be  nar rowed.  One 

way to  achieve  th is  i s  to  adopt  a  c lass i f ica t ion  of  f inancia l  

ins t i tu t ions  based  on  objec t ive  r i sk  measures  tha t  capture  the  r i sk-

sp i l lovers  f rom one  ins t i tu t ion  to  the  next .  That  i s ,  the  ins t i tu t ion’s  

ac t ions  and asse t - l iab i l i ty  s t ruc ture  de termine  the  faul t  l ine  of  

regula tory  ac t ion ,  whi le  i t s  lega l  ident i ty  as  a  bank,  an  insurance  

company,  a  secur i t ies  f i rm,  or  a  d iscount  house  only  p lays  a  

secondary  ro le .  

Dif ferent  sys temic  r i sk  sp i l lover  measures  can  be  used  for  

th is  purpose ,  but  the  thes is  recommends  the  use  of  Condi t ional  

Value-a t -Risk  (CoVaR) . 2  I t  i s  the  va lue-a t - r i sk  (VaR)  of  one  

f inancia l  ins t i tu t ion ,  condi t ional  on  another  f inancia l  ins t i tu t ion  

exper iencing  f inancia l  d is t ress .  The  la t te r  ins t i tu t ion  i s  sa id  to  be  

a t  i t s  VaR.3   This  proposa l  quant i f ies  how the  insolvency r i sk  of  

one  f inancia l  ins t i tu t ion  can  increase  tha t  of  o ther  f inancia l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2  Other systemic risk measures proposed by financial regulation scholars and economists after the 

GFC include, Marginal Expected Shortfall (MES) which is the marginal contribution of a 
financial institution to systemic risk, as measured by the Expected Shortfall to the financial 
system; the Systemic Expected Shortfall (SES) which is the amount of financial institution’s 
equity drops below its target level (defined as a fraction of K of assets) in case of a systemic 
crisis when aggregate capital is less than K multiplied by aggregate assets; and Systemic Risk 
Measure (SRISK) which is the expected capital shortfall of given financial institution, 
conditional on a  crisis affecting the whole financial system. A common issue with these 
measures, is that compared with CoVaR, they are less able to measure risks correlatively across 
several financial institutions, because of their focus on the failure of one financial institution in 
relation to the financial system.  For a comparison of the four measures and their econometric 
simulations, see S. Benoit, G. Colltaz, C. Hurlin, C. Perignon, ‘A Theoretical and Empirical 
Comparison of Systemic Risk Measures,’ (2013) 1 – 47, available online at: 
<http://ssrn.com/abstract=1973950> accessed on 8 July 2014.       

3  See generally on this and for the econometric simulation of this measure of spillover risk: T. 
Adrian and M. Brunnermeier, ‘CoVaR,’ (2011) The Federal Reserve Bank of New York Staff 
Reports No. 348, available online at: <http://ssrn.com/abstract=1269446> accessed on 8 July 
2014. See also, M. Brunnermeier et al, The Fundamental Principles of Financial Regulation: 
Geneva Reports on the World Economy 11 (Geneva: International Centre for Monetary and 
Banking Studies, 2009) 25 – 8.   



	
   285	
  

ins t i tu t ions .  Unl ike  the  typica l  VaR,  which  captures  the  r i sk  of  a  

s ingle  ins t i tu t ion  CoVaR captures  the  r i sks  across  severa l  

ins t i tu t ions .  More  spec i f ica l ly ,  ins t i tu t ion  X’s  CoVaR is  the  

condi t ional  VaR of  ins t i tu t ion  X’s  counterpar ty  or  the  whole  

f inancia l  sec tor  a f te r  condi t ioning  tha t  ins t i tu t ions  X is  in  

d i f f icu l ty . 4   In  par t icu lar ,  i f  ins t i tu t ion  X causes  some r i sk  

sp i l lovers  on  i t s  counterpar t ies ,  then  the  CoVaR exceeds  the  

uncondi t ional  VaR.   

Fur thermore  and as  an  improvement  on  the  current  approach 

in  which  the  CBN annual ly  des ignates  a  se lec t ion  of  banks  as 

Sys temica l ly  Impor tant  F inancia l  Ins t i tu t ion  (SIFI) ,  r i sks  

d is t inc t ions  should  be  used  to  group f inancia l  ins t i tu t ions  in  a  

f inancia l  sec tor  wide  conf igura t ion .  This  should  be  in to  four  

ca tegor ies :  indiv idual ly  sys temic , 5 sys temic  as  par t  o f  a  herd ,6 non-

sys temic  large , 7  and t in ies . 8  The  r i sk  sp i l lover  measure  should  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4  The same measure ‘conditioning-method’ can be used for any risk-measure and is not restricted 

to VAR, which is not the ideal risk measure. The ‘co-expected short-fall’ is an alternative 
spillover risk measure: ibid, 25.  

5  This describes financial institutions, which can cause risk-spillovers and include institutions that 
are large and massively interconnected, and so iconic as ‘national financial institutions’ that the 
government should not allow them to fail. They thus require macro-prudential regulation and 
also micro-prudential regulation. In this category can be included six SIFIs (bank) whose 
aggregate assets and liabilities account for 56.8% and 59.6 % respectively, of the banking sector 
total in 2013: See CBN, Financial Stability Report June 2013 (Lagos: CBN Research 
Department, 2013) 15.    

6  This describes financial institutions, which may be sufficiently small and insignificant for their 
individual condition to be of great concern to the proposed FSSA, particularly to the extent that 
this is driven primarily by idiosyncratic factor. But when they move together as part of a larger 
group, their correlated fluctuations may well be systemic. Hence they require some macro-
prudential regulation, but very limited micro-prudential regulation, which might in the case of 
the non-SIFIs be implemented through a lower Capital Adequacy Ratio (CAR) and less 
stringent prudential rules.  

7  This describes financial institutions that do not conventionally pose a serious systemic threat, 
regardless of their size, and also not highly levered, such as insurance companies, and discount 
houses. These institutions need full micro-prudential regulation, but no additional macro-
prudential regulation.    

8  This describes institutions, which are small in size and are also unlevered, such as community 
banks, microfinance banks. These should have lowered micro-prudential but not full macro-
prudential regulation.   
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determine  whether  a  f inancia l  ins t i tu t ion  needs  more  s t r ingent  

macro  prudent ia l  regula t ion  and inf luence  the  extent  of  capi ta l  and  

l iquid i ty  charges .  The  approach should  however  be  f lex ib le  enough 

to  match  (on  a t  leas t  an  annual  bas is )  the  ins t i tu t ional  r i sk  

d is t inc t ions  wi th  the  prevai l ing  r i sk  prof i le  across  the  f inancia l  

sec tor .  For  ins tance ,  where  a  la rge  insurance  company (such  as  

Nat ional  Insurance  Corpora t ion  of  Niger ia )  moves  in to  a  vola t i le  

bus iness ,  such  as  ex tens ive  underwri t ing  of  c redi t  r i sk  exposures  

wi th  the  potent ia l  danger  tha t  i t s  resources  may be  insuf f ic ient  to  

meet  indemni ty  pay-outs  in  case  of  esca la t ing  credi t  defaul t s  in  the  

f inancia l  sys tem,  then  i t  should  in  pr inc ip le  be  inc luded in  the  

ca tegory  of  indiv idual ly  sys temic  f inancia l  ins t i tu t ions .   

To  dampen the  pro-cycl ica l  inc l ina t ion  of  f inancia l  

ins t i tu t ions ,  which  fo l lows most ly  f rom re ly ing  on  a  boom and bus t  

economic  cycle  to  chase  re turns  on  equi ty ,  main ta in  va lue  a t  r i sk ,  

inc luding ,  us ing  mark- to-market  va lua t ion  and r i sk  approaches ,  the  

FSSA should  focus  on  counter-cyc l ica l  regula t ion ,  namely ,  to  

reduce  the  sys temic  r i sk  tha t  f luc tua t ion  in  the  condi t ions  of  an  

ins t i tu t ion  or  market  would  have  on  the  res t  of  the  f inancia l  sys tem.  

This  requi res  tha t  f inancia l  ins t i tu t ions  tha t  a re  ca tegor ized  as  

sys temica l ly  impor tant  indiv idual ly  or  as  par t  of  a  herd  should  be  

regula ted  in  d i rec t  propor t ion  to  the  sys temic  r i sk  they  pose .  To 

achieve  th is ,  d i f ferent ia ted  CARs should  be  f ramed and updated  

cons tant ly  and cons is ten t ly  wi th  the  r i sk  d is t inc t ions  among the  

f inancia l  ins t i tu t ions  tha t  opera te  i n  the  f inancia l  sys tem.  This  

should  focus  on  a  r i sk-sp i l lover  measure  tha t  takes  leverage ,  

matur i ty  mismatch  and f inancing  in to  account .  The  measures  to  
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re i te ra te ,  should  be  counter -cycl ica l  i . e .  tough dur ing  a  c redi t  boom 

and more  re laxed dur ing  cr i s i s . 9
 

 

6.2 .2  Systemic  Liquidi ty  Management   

Financia l  sys tem s tabi l i ty  under  the  objec t ives-based  f inancia l  

regula t ion  approach a lso  addresses  how to  ra t ional i se  sys temic  

l iquid i ty  management .  F i rs t  and  cruc ia l ly ,  there  i s  the  need  for  a  

new approach to  the  d isbursement  of  a l loca t ions  to  the  three  t ie rs  

of  government ,  because  the  monthly  d is t r ibut ion  of  o i l  revenue  and 

proceeds  of  se lec t ive  taxes  of ten  crea tes  lumpy sh i f t s  in  l iquid i ty ,  

whereas  the  Fisca l  Liquid i ty  Management  Commit tee  (FLAC) meets  

weekly . 10  The  weekly  meet ings  has  of ten  he lped  to  improve  

l iquid i ty  forecas t ing ,  but  anecdota l  accounts  and  media  repor ts  on  

ins t i tu t ional  d isagreements  among the  CBN,  MoF and NNPC on the  

one  hand in  respect  of  remi t tance  of  c rude  o i l  expor t  earn ings ;  and  

in ter -minis te r ia l  d isagreements  on  the  re lease  of  budgetary  

a l loca t ions  on  the  o ther  hand make i t  d i f f icu l t  to  quant i fy  the  

ef fec t iveness  of  the  FLAC.11  

The  objec t ives-based  approach argues  for  a  cent ra l ized  and 

less  acr imonious  approach to  l iquid i ty  management  in  the  sense  of  

scrapping  the  FLAC and crea t ing  a  Sys temic  Liquid i ty  Moni tor ing  

Depar tment  (SLMD) wi th in  the  FSSA.  The  SLMD should  focus  

pr imar i ly  on  sys temic  l iquid i ty  surve i l lance  across  the  f inancia l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
9  For more on the major components of counter-cyclical regulation, see ‘Chapter 4: Counter-

cyclical Regulation’ in Brunnermeier et al (n 3) 31 – 38. 
10  FLAC is composed of representatives from the CBN and FGN Ministries, Departments and 

Agencies.  
11  Some of these inter-ministerial disagreements can be read here: 

http://www.premiumtimesng.com/business/156000-neiti-accuses-nnpc-of-failing-to-remit-
another-n3-65-trillion-oil-revenue.html, accessed on 14 November 2014; 
http://dailyindependentnig.com/2013/12/nnpc-cbn-missing-49-8bn-oil-revenue/ accessed on 14 
November 2014.   
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sys tem inc luding  spec i f ica l ly ,  publ ic  f i sca l  d isbursements ,  the  sa le  

and  purchase  of  fore ign  exchange  by  the  CBN,  as  wel l  as  the  inf low 

and out f low of  funds .  In  par t icu lar  and  to  address  the  monthly  

lumpy shi f t s  in  l iquid i ty ,  i t  i s  sugges ted  tha t  ser ious  cons idera t ion  

should  be  g iven  to  a  s ta tu tor i ly  based  for tn ight ly  d is t r ibut ion  of  o i l  

revenue  among the  three  t ie rs  of  government .  The  workabi l i ty  of  

the  las t  proposa l  admi t ted ly  depends  on  a  number  of  var iab les  

inc luding  par t icu lar ly  how much i s  ava i lab le  to  a l loca te  to  the  three  

t ie rs  of  governments .  S t i l l ,  the  sys temic  l iquid i ty  s tab i l i ty  benef i t s  

of  a  for tn ight ly  d isbursement  should  be  ser ious ly  cons idered .  

Fur ther ,  i t  i s  sugges ted  tha t  the  s ignal ing  ro le  of  the  Monetary  

Pol icy  Rate  (MPR) corr idor  inc luding  the  c lear  communica t ion  of  

pol icy  dec is ions  to  the  market  should  be  reformed to  work  more  

ef fec t ive ly .  In  pr inc ip le ,  th is  can  be  achieved through a  regula t ion  

under  which  the  FSSA is  ab le  to  moni tor  the  prompt  communica t ion  

of  pol icy  changes  to  the  market  by  the  CBN.   

 Fur ther  and  cons ider ing  the  fac t  tha t  banks’  cash  reserve  

requi rements  tend  to  f luc tua te ,  the  use  of  Cash  Reserve  Rat io  

(CRR) changes  as  an  ins t rument  for  s t ruc tura l  l iquid i ty  should  a lso  

be  inf requent  and  only  when there  i s  a  s t rong reason for  not  us ing  

market -based  ins t ruments  such  as  FGN Treasury  Bi l l s  and  bonds  

and CBN Bi l l s .  Where  the  CRR is  to  be  used  a  two-s tep  approach  i s  

sugges ted:  a  pr imary  CRR (about  ha l f  of  the  to ta l  CRR) can  be  

fu l f i l led  on  a  da i ly  bas is ,  and  the  overa l l  CRR can  be  subjec t  to  a  

month  long averaging  mechanism,  to  a l ign  the  maintenance  per iod  

wi th  the  prevai l ing  monthly  d is t r ibut ion  of  o i l  revenues .  12  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
12  The CRR serves several objectives, including the prudential, monetary control and liquidity 

management objectives. Reserve averaging, which was introduced in March 2011, was 
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Last ly  but  by  no  means  the  leas t ,  the  FSSA should  have  

s ta tu tory  powers  to  do  two th ings  to  regula te  sys temic  l iquid i ty .  

F i rs t ,  i t  should  have  powers  to  develop  and enforce  guide l ines  to  

separa te  the  CBN’s  ro le  as  a  s t ruc tura l  suppl ie r  of  fore ign  exchange  

f rom i t s  in tervent ions  in  the  fore ign  exchange  market  to  dampen 

excess  vola t i l i ty  in  the  exchange  ra te .  This  should  in  theory  ref ine  

and s t reaml ine  the  CBN’s  in tervent ion  pol icy  to  a l low for  grea ter  

f lex ib i l i ty  in  the  exchange  ra te  wi thout  compromis ing  on  the  

s tab i l i ty  of  the  exchange  sys tem.  Second and to  re i te ra te  a  major  

regula tory  lesson  f rom the  Malays ian  currency cr i s i s ,  the  FSSA,  

should  be  empowered  to  impose  temporary  capi ta l  cont ro ls  to  check 

inf low and out  f low of  fore ign  inves tment  for  pure ly  shor t  te rm 

specula t ive  purposes ,  espec ia l ly  where  i t  perce ives  tha t  such  

inf lows could  induce  sys temic  cr i s i s .  This  as  we noted  ear l ie r  wi l l  

necess i ta te  an  amendment  of  sec t ion  24  o f  the  Niger ian  Inves tment  

Promot ion  Counci l  Act  and Rules  412 and 413,  of  the  SEC Rules ,  

2013,  which permi t  unfe t te red  repara t ion  of  inves tment  prof i t s  f rom 

Niger ia ,  to  a l low for  the  in t roduct ion  of  a  ‘ s taggered’  repara t ion  of  

inves tment  prof i t s  and  (or )  d ives tment  f rom the  f inancia l  sec tor  

where  necessary ,  and  for  a  temporary  s toppage  to  be  imposed on  

mass ive  capi ta l  out f lows,  when such  out f lows are  ad judged as  

l ike ly  to  lead  to  the  col lapse  of  the  Niger ian  f inancia l  sys tem.     
 

6.2 .3  Proact ive  Cris i s  Management  Toolki ts    

In tegra l  and  no  less  c ruc ia l  to  the  objec t ives-based  t r ip le  peaks  

f inancia l  regula t ion  in  the  context  of  f inancia l  sys tem s tabi l i ty  i s  

the  requi rement  of  proac t ive  cr i s i s  management  toolk i t s .  These  are  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
suspended in October 2011. The current rate is set at 12 percent (increased from 8 percent in 
July 2012)⎯marginal 4 percent is remunerated at SDF rate.  
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measures  to  fores ta l l  bo th  loca l ized  and sys temic  cr i ses ;  and  (or )  

provide  speedy and ef fec t ive  resolu t ion  of  those  cr i ses ,  which  are  

unpreventable .  Four  regula tory  measures  a re  proposed  as  the  

components  of  the  proac t ive  cr i s i s  management  toolk i t s :  the  use  of  

s tock  market  ‘c i rcui t  breaker , ’  of f ic ia l  f inancia l  suppor t ,  o rder ly  

and ef fec t ive  resolu t ion ,  and  recovery  and resolu t ion  p lanning  for  

sys temica l ly  s igni f icant  f inancia l  ins t i tu t ions .  Each  of  these  

measures  i s  d iscussed  be low.  

6.2 .3 .1   Capita l  Marker  ‘Circui t  Breaker’    

As  a  proac t ive  f inancia l  c r i s i s  management  mechanism,  the  FSSA 

should  be  empowered  to  c lose  the  Niger ian  capi ta l  market  

temporar i ly  to  ha l t  an  esca la t ing  s tock  market  c r i s i s .  The  a im 

should  be  to  ‘a r res t ’  the  c r i s i s  before  i t  induces  the  co l lapse  of  the  

ent i re  f inancia l  sys tem.  The  market  can  then  be  re -opened a t  a  t ime 

when the  FSSA adjudges  the  market  to  be  in  less  c r i t ica l  c r i s i s  

condi t ion .  Had th is  mechanism been in  p lace  in  2008,  i t  a rguably  

would  have  been  used  by  SEC or  NSE to  s tab i l ize  the  Niger ian  

capi ta l  market  and  prevent  i t s  mel tdown which  spread  to  near ly  a l l  

aspec ts  of  the  count ry’s  economy. 13     

6.2 .3 .2  Off ic ia l  f inancia l  support  

This  i s  conceived  as  a  two-pronged ye t  s t reaml ined  s t ra tegy tha t  

compr ises  Emergency Liquid i ty  Ass is tance  (ELA) and long- term 

solvency suppor t  (LSS) .  Emergency funds  are  of ten  requi red  in  

c r i s i s  s i tua t ions  and a  cent ra l  bank i s  typica l ly  the  only  regula tory  

agency tha t  i s  ab le  to  quickly  mobi l i se  such  funds .  The  CBN should  

therefore  be  the  source  of  ELA.   This  i s  suppor ted  by  the  fac t  tha t  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13  F. Partnoy, ‘Why Markets Crash and What Law Can Do About It,’ (2000) 61 U. Pitt. L. Rev. 

741, 782 – 83.  
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the  CBN in  the  cr i s i s  of  2009 improvised  an  Expanded Discount  

Window (EDW) to  provide  loans  to  banks  for  up  to  360 days .  This  

was  done  because  (as  we ment ioned in  chapter  2)  the  CBN had no  

ELA fac i l i ty  to  ass is t  indiv idual  so lvent  banks  fac ing  l iquid i ty  

problems,  beyond 90  days .  The  CBN should  not  only  p lay  the  ro le  

of  ELA fac i l i ty  provider ;  i t  should  a lso  develop  a  comprehens ive  

s ta tu tory  f ramework suppor ted  by  a  BOFIA amendment ,  for  a  longer  

te rm ELA fac i l i ty  up  to  180 days .  Inc luded in  such  a  f ramework  

should  be  c lear  pol ic ies ,  guide l ines ,  and  procedures  for  th is  

funct ion ,  inc luding ,  a  so lvency tes t ,  e l ig ib i l i ty  requi rements ,  

appl icable  in teres t  ra tes  (which  should  be  typica l ly  penal )  and  

acceptable  co l la te ra l .  F inancia l  ins t i tu t ions  tha t  access  the  fac i l i ty  

should  a lso  be  subjec t  to  more  in t rus ive  supervis ion  under  an  

insolvency prevent ion  p lan  spec ia l ly  c raf ted  for  such  f inancia l  

ins t i tu t ions .   

The  exis tence  of  a  s tanding  ELA fac i l i ty  necessar i ly  requi res  

tha t  the  NDIC Act  should  be  amended to  remove the  poss ib i l i ty  of  

the  NDIC provid ing  l iquid i ty  suppor t  to  banks . 14 F inancia l  suppor t  

f rom the  Corpora t ion  i f  a t  a l l  permiss ib le  should  be  l imi ted  to  

ass is t ing  in  those  cases  which  involve  banking  resolu t ion  measures  

and should  be  subjec t  to  a  cap  and a  leas t  cos t  tes t .  The  Corpora t ion  

can  in  pr inc ip le  s t ipula te  tha t  f inancia l  ass i s tance  i s  the  leas t  cos t  

to  the  depos i t  insurance  fund of  a l l  the  poss ib le  methods  for  

reso lv ing  an  insolvent  insured  ins t i tu t ion  (e .g .  l iquida ted  payouts ) .  

The  leas t  cos t  method incent iv ises  shareholders  and  la rge  credi tors  

to  impose  more  d isc ip l ine  on  the  management  of  insured  f inancia l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
14  The Corporation can do this at present pursuant to its power in sections 2(1)(b) and 37 of the 

NDIC Act, No. 16 of 2006.   
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ins t i tu t ions  to  opera te  safe ly  and soundly .  This  proposa l  draws 

f rom the  approach in  Uni ted  Sta tes  and Canada ,  where  the  Federa l  

Depos i t  Insurance  Corpora t ion  (FDIC)  and Canada  Depos i t  

Insurance  Corpora t ion  (CDIC)  are  subjec t  to  a  Leas t  Cos t  

Resolu t ion  (LCR) requi rement ,  which  means  tha t  they  must  adopt  

the  resolu t ion  method wi th  minimal  cos t  to  the  depos i t  insurance  

fund regardless  of  o ther  objec t ives . 15  In  the  Niger ian  context  and  

pursuant  to  the  proposed  objec t ives-based  t r ip le  peaks  f inancia l  

regula t ion ,  the  ass is tance  can  be  provided  when fac i l i ta t ing  a  

purchase  and assumpt ion  t ransac t ion  (P&A) or  a  br idge  bank 

t ransac t ion ,  but  such  ass is tance  should  be  capped a t  the  amount  of  

insured  depos i tors ’  funds  tha t  would  have  been  pa id  out  by  the  

Corpora t ion  i f  the  bank had  ins tead  been  l iquida ted .   

 The  provis ion  of  LSS beyond l iquid i ty  ass is tance  for  i l l iquid  

but  so lvent  banks  and o ther  f inancia l  ins t i tu t ions  i s  convent ional ly  

the  ro le  of  the  Finance  Minis t ry  or  a  governmenta l  agency outs ide  

the  Cent ra l  Bank.  I t  i s  genera l ly  known tha t  The  Depar tment  of  the  

Treasury  in  the  US and Her  Majes ty’s  Treasury  in  UK,  coordina ted  

and provided  the  funds  for  the  long te rm solvency of  near ly  a l l  the  

rescued insolvent  banks  in  the  two count r ies  fo l lowing the  GFC in  

2008.  To incorpora te  th is  bes t  prac t ice  approach in to  the  proposed  

objec t ives-based  f inancia l  regula t ion ,  i t  i s  sugges ted  tha t  the  

provis ion  of  the  LSS should  be  the  ro le  of  the  FSSA.  This  

sugges t ion  i s  founded on  four  reasons .  Firs t ,  i t  enables  the  FSSA to  

provide  a  f inancia l  sys tem wide  so lvency suppor t  ( i . e .  not  l imi ted  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
15  Section 38, Federal Deposit Insurance Act (as amended by Public Law 112 – 215, enacted on 

20 December 2012). See generally on the least cost approach to banking insolvency resolution, 
P. Brierley, ‘The UK Special Resolution Regime for Failing Banks in an International Context,’ 
(2009) Bank of England, Financial Stability Paper No. 5, 5 – 6.   
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to  banks  a lone) .  Second,  i t  enhances  accountabi l i ty  and  

t ransparency in  tha t  i t  separa tes  ELA f rom LSS and FSSA can  be  

made accountable  to  the  MoF and the  Nat ional  Assembly  on  the  

source  and  the  use  of  the  LSS funds .  Third  and in  theory ,  i t  

insula tes  the  provis ion  of  LSS f rom in teres t  group pressure  to  

favour  the  banking sec tor  of  the  f inancia l  serv ices  indus t ry ,  or  a  

sec t ion  of  the  count ry ,  which  pressure  might  be  brought  to  bear  i f  

the  ro le  were  to  be  ass igned to  the  CBN or  the  MoF.  Fourth ,  i t  can  

deepen the  f inancia l  serv ices  sec tor  in  tha t  the  FSSA can  secur i t i se  

the  LSS fund and explore  severa l  funding  sources ,  inc luding  pr iva te  

inves tment  in  the  fund.  The  fund can  a lso  be  used  to  mop up  excess  

l iquid i ty  in  the  f inancia l  sys tem when necessary ,  through the  sa le  

of  ‘LSS bonds’ .  To achieve  th is ,  the  FSSA wi l l  requi re  s ta tu tory  

powers ,  to  se t  up  the  fund and ensure  tha t  the  LSS can  be  made 

avai lab le  on  an  expedi ted  bas is .  I f  in  the  in ter im,  the  MoF or  the  

CBN provides  such  suppor t  there  should  be  a  s ta tu tory  indemni ty  

f rom the  FSSA to  the  MoF or  the  CBN,  as  the  case  may be .   

Notably  and  s imi lar  to  the  ELA,  the  exis tence  of  the  LSS 

necessar i ly  requi res  tha t  the  b lanket  guarantee  i ssued  by  the  CBN 

dur ing  the  2008 –  09  cr i s i s  should  be  of f ic ia l ly  unwound,  inc luding  

spec i f ica l ly  an  exi t  s t ra tegy  for  AMCON to  remove a  potent ia l  

source  of  c reeping  sys temic  mora l  hazard ,  in  which  banks  indi rec t ly  

‘of f load’  the i r  NPLs to  taxpayers  and  prudent  banks  through the  

agency of  a  government  backed asse t  management  company 

(AMCON). 16  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16  Section 26 of the AMCON Act 2010, provides that all its bonds shall are to be underwritten by 

the government (MoF specifically). In resolving the crisis of 2009, the CBN provided solvency 
support to the banking sector through AMCON and continues to contribute to the Banking 
Sector Resolution Cost Fund (established for the purposes of paying the AMCON bonds). The 
Fund is financed through annual levies, starting from end-2011, with the CBN providing an 
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6.2 .3 .2  Orderly  and ef fect ive  resolut ion  

Under  the  proposed  objec t ives-based  f inancia l  regula t ion ,  order ly  

and ef fec t ive  resolu t ion  ought  to  have  a  two-fo ld  thrus t :  going  

concern  resolu t ion  and order ly  l iquida t ion . 17 To achieve  both ,  to  

re form and s t rengthen  the  insolvency resolu t ion  powers  conta ined  

in  the  BOFIA18 and  NDIC Act19 and  speci f ica l ly  to  address  the  i ssues  

thrown up by  the  banking  insolvencies  resolu t ion  re la ted  cour t  

ac t ions  af te r  the  cr i s i s  of  2009 ,  we recommend the  adopt ion  of  four  

f inancia l  regula tory  pr inc ip les :  regula tory  overr ide  of  shareholders  

r ights ;  non-suspens ion  or  reversa l  of  reso lu t ion  ac t ions ;  capi ta l  

wr i te  downs;  the  use  of  quant i ta t ive  and qual i ta t ive  regula tory  

in tervent ion  t r iggers .  

i .  Regulatory  Override  of  Shareholders’  Rights   

This  i s  recommended for  the  purposes  of  order ly  l iquida t ion .  I t s  

adopt ion  would  arguably  enhance  speed  and f lex ib i l i ty  in  the  

exerc ise  of  reso lu t ion  powers .  However  and  g iven  tha t  most  

f inancia l  in termediar ies  in  Niger ia  a re  incorpora ted  companies ,  th is  

necessar i ly  requi res  tha t  the  provis ions  of  CAMA  re la t ing  to  

shareholders ’  r ight  be  d is-appl ied  in  the  context  of  f inancia l  

(avowedly  banking)  insolvency resolu t ion . 20The  d isappl ica t ion  of  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
annual contribution of N50 billion, essentially a public sector co-payment, and the banks paying 
a flat premium of 30 basis points of total assets. The total amount of funding is capped at N1.5 
trillion (N500 billion for the CBN and N1 trillion for the banks).  

17  Going concern resolution is conceived in terms of strategies to sustain an insolvent but 
commercially viable financial intermediary. Orderly liquidation is conceived in terms of speedy 
and less disruptive liquidation of a failed financial intermediary.  

18  Sections 35 – 42 of the BOFIA (as amended by Act No. 38 of 1998).  These sections empower 
the CBN to manage and restructure a failing bank; turn over control of failing banks to NDIC 
for management and restructuring.  

19  Sections 37 – 43 of the NDIC Act. These empower the NDIC to manage and restructure a failing 
insured institution; incorporate bridge banks to purchase the assets of the institution, and to 
liquidate a failed insured institution.  

20  These are contained mostly in Part VII, CAMA on Meeting and Proceedings of Companies.   
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the  re levant  provis ions  of  CAMA should  enable  resolu t ion  

author i t ies  to  adminis t ra t ive ly  and wi thout  recourse  to  the  cour ts :  

(a )  car ry  out  a  mandatory  recapi ta l i sa t ion  of  an  insolvent  f inancia l  

in termediary  where  necessary  wi thout  pre -empt ive  r ights  of  

shareholders ,  (b)  car ry  out  a  purchase  and  assumpt ion  t ransac t ion  

involv ing  the  t ransfer  of  any  type  of  asse ts  and  l iab i l i t ies  wi thout  

having  to  obta in  shareholders ’  approval ,  and  (c)  car ry  out  a  merger  

and  acquis i t ion  t ransac t ion  wi thout  a  shareholders ’  vote  a t  a  

genera l  meet ing  and cour t  sanct ion .   

To ensure  tha t  the  exerc ise  of  the  proposed  powers  a re  

subjec t  to  due  process  safeguards ,  the  Malays ian  f inancia l  

regula tory  accountabi l i ty  approach can  be  adopted ,  in  which  a  BNM 

resolu t ion  ac t ion  must  have  the  pr ior  approval  of  the  Malays ian  

Finance  Minis te r ;  and ,  where  such  ac t ion  requi res  the  removal  of  an  

of f icer  or  d i rec tor  of  a  f inancia l  ins t i tu t ion ,  i t  must  be  shown tha t  

he  or  she  has  been  g iven  a  reasonable  oppor tuni ty  to  make  

representa t ions  agains t ,  o r  o therwise  in  respect  of  the  proposed  

ac t ion . 21 

i i .  Non-Suspension or  Reversal  of  Resolut ion Act ions    

This  pr inc ip le  sugges ts  tha t  BOFIA and NDIC Act  should  be  

amended to  provide  tha t :  (a )  in  the  event  tha t  there  i s  any  chal lenge  

to  resolu t ion  ac t ions ,  there  should  be  no  suspens ion  of  reso lu t ion  

proceedings ;  and  (b)  i t  should  not  be  poss ib le  to  reverse  the  

measures  taken  by  resolu t ion  author i t ies .  Redress  for  wrongful  

revocat ion  of  l icence  or  l iquida t ion  should  therefore  take  the  form 

of  monetary  compensat ion .  The  NDIC should  be  appoin ted  as  a  

l iquida tor  immedia te ly  upon the  revocat ion  of  l icence  of  an  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
21  Section 73 (1) (3) (4), of the Banking and Financial Institutions Act 1989 (Malaysia).  
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insolvent  bank and the  s ta tu tory  requi rement  for  adver t i sement  of  

the  pe t i t ion  for  winding  up  before  appoin tment  should  be  d is -

appl ied . 22  This  proposa l  addresses  the  arguably  insa lubr ious  

exper ience  wi th  bank l iquida t ion  in  Niger ia ,  in  which  procedura l  

de lays  of ten  occas ion  uncer ta in ty  for  bank depos i tors  and  credi tors ,  

which  in  turn  erodes  conf idence  in  the  banking  sys tem and ra ise  the  

cos t  of  bank fa i lures .  In  three  cases  for  ins tance  (Savannah Bank 

Plc . ,  Socie te  Genera l  Bank Plc .  and  Ci t izens  Bank Plc . )  the  cour ts  

reversed  the  CBN’s  dec is ion  to  revoke  bank l icences .  The  cour t  

proceedings  las ted  severa l  years  ( seven years  in  the  case  of  

Savannah) .  F ive  years  a f te r  the  cour ts  re-awarded the  l icences ,  the  

banks  have  ye t  to  recommence  bus iness  due  arguably  to  h igher  

capi ta l  requi rements  and  the  inabi l i ty  to  resume bus iness  based  on  

or ig ina l ,  but  now decayed inf ras t ruc ture  ( i . e .  obsole te  and  

d i lap ida ted  informat ion  technology sys tems,  documenta t ion  and 

phys ica l  premises  among o thers ) .  In  the  meant ime,  depos i tors ’  

funds  in  these  banks  have  been  f rozen  and debtors  have  not  been  

serv ic ing  loans .  Socie te  Genera l  Bank Plc .  for  ins tance  has  had  to  

se l l  i t s  banking  l icence,  os tens ib ly  because  se l l ing  the  l icence  was  

adjudged to  more  prudent  compared  wi th  the  cos t  of  resusc i ta t ing  

i t s  ser ious ly  decayed banking  bus iness . 23    

i i i .  Capita l  Write  Down 

The th i rd  reform pr inc ip le  re la tes  to  the  use  of  capi ta l  wr i te  down 

and th is  i s  par t icu lar ly  re levant  for  the  purposes  of  going  concern  

resolu t ion .  I t  encompasses  the  power  to  wr i te  down equi ty  and for  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
22  As contained section 40 of the BOFIA 1991 (as amended by Act No. 38 of 1998) and section 

40(2) of the NDIC Act No. 16 of 2006. 
23  Information on the sale is available online at: http://newtelegraphonline.com/ifie-sekibo-

rewriting-sgbns-story-through-heritage-bank/ accessed on 9 October 2014. 
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unsecured  and uninsured  credi tor  c la ims  to  absorb  losses ,  conver t  

unsecured  and uninsured  credi tor  c la ims  in to  equi ty ,  and  conver t  or  

wr i te -down any outs tanding  cont ingent  capi ta l  ins t ruments  tha t  

have  not  a l ready been  t r iggered  according  to  the i r  te rms. 24  The  

objec t ive  should  be  to  re turn  the  f inancia l  ins t i tu t ion  to  compl iance  

wi th  prudent ia l  requi rements  and  to  res tore  i t s  v iabi l i ty .  This  

should  however  respec t  the  h ierarchy of  c la ims  in  l iquida t ion .  

Equi ty  should  absorb  losses  f i r s t ,  fo l lowed by  subordina ted  debt  

( inc luding  regula tory  capi ta l  ins t ruments)  and,  f ina l ly ,  senior  

unsecured  debt .  Credi tors  should  have  the  r ight  to  compensat ion  

where  they  do  not  rece ive  a t  leas t  the  amount  they  would  have  

rece ived  in  a  l iquida t ion  of  the  insolvent  f inancia l  ins t i tu t ion .  The  

potent ia l  for  capi ta l  wr i te  down to  be  used  as  a  corpora te  

governance  d isc ip l inary  tool  tha t  k icks  in  when a  f inancia l  

ins t i tu t ion  i s  managed reckless ly  wi l l  be  d iscussed  extens ive ly  in  

chapter  7 .    

iv .  The Use  of  Qual i tat ive  and Quant i tat ive  Intervent ion 

Triggers  

The four th  pr inc ip le  requi res  the  use  of  both  quant i ta t ive  and  

qual i ta t ive  t r iggers  for  supervisory  in tervent ion  in  fa i l ing  f inancia l  

ins t i tu t ions .  This  sugges ts  tha t  s ta tu tory  t r iggers  should  be  

harmonized  under  BOFIA 25  and  NDIC Act  to  inc lude  both  

quant i ta t ive  t r iggers  ( t ied  to  CAR,  l iquid i ty  ra t ios  e tc . )  and  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
24  See for a discussion of bail-in, J. Zhou et al, ‘From Bail-out to Bail-in: Mandatory Debt 

Restructuring of Systemic Financial Institutions,’ (2012) IMF Staff Discussion Note SDN/12/03, 
available online at: <http://www.imf.org/external/pubs/ft/sdn/2012/sdn1203.pdf> accessed on 
13 July 2014.   

25 This available online at: < 
http://www.cenbank.org/OUT/2011/PUBLICATIONS/BSD/CBN%20SUPERVISORY%20INT
ERVENTION%20GUIDELINE%202011%20FINAL%20TO%20PUBLISH%20V%202.PDF> 
accessed on 13 July 2014.  
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qual i ta t ive  t r iggers  (e .g .  breaches  of  laws  and regula t ions ,  car ry ing  

on  bus iness  in  a  manner  de t r imenta l  to  the  in teres ts  of  depos i tors ) ,  

to  grant  the  resolu t ion  author i t ies  grea ter  d iscre t ion  in  invoking  

resolu t ion  proceedings .   

 The  next  sec t ion  ar t icu la tes  the  normat ive  ins t i tu t ional  

s t ruc ture ,  pr inc ip les  and  reform s t ra teg ies  for  e f fec t ive  consumer  

and inves tor  pro tec t ion  under  the  objec t ives -based  approach.   
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6.3  CO N S U M E R  FI N A N C I A L  PR O T E C T I O N  

In  chapter  2  we jus t i f ied  consumer  f inancia l  and  inves tor  

pro tec t ion ,  as  a  f inancia l  regula tory  inducement  for  depos i tors  and  

inves tors  to  pa t ronise  the  f inancia l  serv ices  sec tor .  We argued tha t  

consumer  f inancia l  pro tec t ion  under  Niger ia’s  cur rent  funct ional  

f inancia l  regula tory  f ramework i s  inef fec t ive  owing la rge ly  to  a  

dupl ica t ive  and genera l ly  lax  enforcement .  This  sec t ion  ar t icu la tes  

the  normat ive  ins t i tu t ional  s t ruc ture ,  pr inc ip les  and  implementa t ion  

s t ra teg ies  for  an  ef fec t ive  consumer  and inves tor  pro tec t ion  in  

Niger ia ,  under  an  objec t ives-based  f inancia l  regula t ion⎯ef fec t ive  

in  te rms of :  (a )  a  hol i s t ic  and  ins t i tu t ional ly  cent ra l i sed  approach to  

consumer  pro tec t ion ,  (b)  an  aggress ive  consumer  and inves tor  

ac t iv ism,  (c )  imposi t ion  of  l iab i l i ty  for  negl igent  f inancia l  

regula t ion ,  (d)  a  na t ional  f inancia l  l i te racy  pol icy ,  and  (e)  

appl ica t ion  of  behavioura l  economics  to  consumer  pro tec t ion .   
 

6.3 .1  Inst i tut ional ly  Central i sed Approach to  Consumer 

Financia l  Protect ion 

An essent ia l  f i r s t  s tep  to  achieve  a  more  ef fec t ive  consumer  

f inancia l  pro tec t ion  in  Niger ia  i s  a  changeover  f rom the  current  

f ragmented ,  dupl ica t ive  and less  e f fec t ive  approach,  to  a  cent ra l  

ins t i tu t ional  s t ruc ture .  I t  i s  essent ia l  because  in  la rge  par t  the  

success  of  the  o ther  measures  to  be  canvassed  be low depends  on  

having  a  cent ra l  coordina t ing  ins t i tu t ion  for  consumer  f inancia l  

pro tec t ion .  This  agency,  which  i s  s t rongly  canvassed  for  Niger ia ,  

would  for  our  present  purposes  be  ca l led  the  Consumer  Financia l  

Pro tec t ion  Author i ty  (CFPA).   

 The  crea t ion  of  the  proposed  CFPA gives  consumer  and 

inves tor  re la ted  i ssues  an  independent  sea t  a t  the  regula tory  tab le  
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for  the  Niger ian  f inancia l  serv ices  indus t ry .  Given the  problem wi th  

consumer  f inancia l  pro tec t ion  d iscussed  in  chapter  2 ,  the  

independent  sea t  should  be  seen  as  an  ‘ i r reducib le  minimum,’  for  

the  emergence  of  a  sound f inancia l  regula tory  f ramework in  

Niger ia .  This  i s  because  i f  the  CFPA is  e f fec t ive ly  s t ruc tured  and 

adminis te red ,  i t  can  enhance  publ ic  conf idence  in  the  f inancia l  

market  and  reduce  the  occurrence  of  consumer  panics  tha t  can  

threa ten  market  s tab i l i ty .  A for t ior i  and to  enhance  the  

compet i t iveness  of  the  Niger ian  market ,  the  exis tence  of  the  CFPA 

demonst ra tes  tha t  the  Niger ian  f inancia l  sys tem places  a  h igh  va lue  

on  he lp ing  respons ib le  f inancia l  consumers  and  inves tors  thr ive  and 

tha t  they  are  t rea ted  fa i r ly .   

6.3 .2  Aggress ive  Consumer Financia l  Act iv ism 

Consumer  f inancia l  ac t iv ism encapsula tes  an  asser t ive  and engaging  

advocacy for  the  pro tec t ion  of  users  of  f inancia l  serv ices  wi th  focus  

on  depos i tors  and  inves tors .  The  crea t ion  of  the  CPFA is  the  f i r s t  

s tep  in  th is  approach .  The  next  s tep  i s  conceived  in  te rms of  two 

pronged proposa ls :  Firs t ,  the  CPFA should  enforce  a  regula tory  

regime,  which  requi res  tha t  a l l  dea l ings  and d isc losures  wi th  

consumers ,  inves tors  and  o ther  users  of  the  f inancia l  serv ices  

indus t ry  be  reasonable ,  ba lanced in  the i r  content ,  presenta t ion  of  

benef i t s  and  c lear ly  conspicuous  in  the i r  ident i f ica t ion  of  cos ts ,  

penal t ies  and  r i sks .  The  second  p roposa l  re la tes  to  the  need  for  the  

CPFA to  be  able  to  ins t i tu te  re la tor  ac t ions  on  behal f  of  consumers  

agains t  an  er r ing  f inancia l  in termediary . 26  A re la tor  ac t ion  i s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26  A relator is the legal term which means a private person at whose relation or on whose behalf a 

suit is filed. The relator appears as one beneficially interested, but the action is maintained on 
his behalf. The relator furnishes the knowledge or facts on which, information or a proceeding 
in is based. Such a proceeding is usually in the name of the State. 
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par t icu lar ly  recommended where  the  conduct  cons t i tu t ing  the  

inf rac t ion  i s  egregious  and f lagrant ly  in jur ious  to  a  la rge  number  of  

consumers  and ca lcula ted  to  resul t  in  prof i t  for  the  defendan t  

f inancia l  in termediary .  I t  should  a lso  be  the  case  tha t  wi thout  such  

an  ac t ion ,  the  re la tor  f inancia l  consumers  wi l l  be  rendered  

remedi less  on  account  of  lack  of  suf f ic ien t  means  to  aggregate  and  

prosecute  the  c la im agains t  a  potent ia l ly  cu lpable  f inancia l  

in termediary .  This  proposa l  i s  not  of  course  in tended to  derogate  

f rom or  cons t ra in  the  At torney Genera l ’s  cons t i tu t ional  power  a t  

the  federa l  and  s ta te  leve l ,  to  enforce  the  law or  d i rec t  publ ic  

l i t iga t ion .  Thus  where  there  i s  a  conf l ic t  be tween th is  proposa l  and  

powers  of  the  At torney  Genera l  to  conduct  publ ic  l i t iga t ion ,  the  

la t te r  should  as  a  ru le  prevai l .   
 

6.3 .3  Liabi l i ty  for  Negl igent  Financia l  Supervis ion 

Losses  to  consumers  and inves tors  can  resul t  genera l ly  f rom the  

ac ts ,  omiss ions  or  out r ight  unlawful  conducts  of  f inancia l  

in termediar ies .  But  these  conducts  or  omiss ions  may have  been  

fac i l i ta ted  by  negl igent  f inancia l  supervis ion .  The  negl igence  of  the  

regula tor  thus  cons t i tu tes  the  pr imary  cause  and the  in jur ious  

conduct  of  the  f inancia l  in termediary  i s  the  secondary  causa l i ty  for  

the  pecuniary  losses  which  i t s  cus tomers  suf fer .  I t  should  in  

pr inc ip le  be  poss ib le  for  the  cus tomers  to  recover  aga ins t  the  

regula tor  for  the  losses .  Such a  recovery ,  in  par t ,  re f lec ts  a  pol icy  

to  provide  a  broader  pr iva te  law remedy in  the  f inancia l  serv ices  

indus t ry  beyond those  enshr ined  in  the  cont rac tua l  re la t ionship  

be tween the  cus tomers  and  f inancia l  ins t i tu t ions .  I t  can  serve  as  a  

d isc ip l inary  and accountabi l i ty  mechanism which  enables  the  
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jud ic iary  to  scru t in ise  the  dut i fu l  use  of  the  governmenta l  

monopoly  of  the  publ ic  regula tory  power  over  the  f inancia l  sys tem.  

  In  chapter  5 ,  we d iscussed  extens ive ly ,  the  pro e t  contra  of ,  

and  defended the  imposi t ion  of  th is  l iab i l i ty .  We demonst ra ted  tha t  

there  i s  no  t ru ly  universa l  consensus  in  law and prac t ice  tha t  speaks  

agains t  the  imposi t ion  of  th is  l iab i l i ty .   Nor  i s  the  l iab i l i ty ,  as  we 

demonst ra ted  f rom the  law and prac t ice  in  severa l  count r ies ,  

imposs ib le  of  judic ia l  enuncia t ion  i f  i t  i s  permiss ib le  in  pol icy  to  

do  so .  The  objec t ives-based  f inancia l  regula tory  approach 

canvassed  for  Niger ia  thus  s t rongly  recommends  tha t  l iab i l i ty  for  

negl igent  f inancia l  regula t ion  should ,  as  a  mat te r  of  regula tory  

pol icy ,  be  incorpora ted  in to  the  count ry’s  f inancia l  regula tory  

remedia l  and  accountabi l i ty  mechanisms.   
 

6.3 .4  Financia l  Li teracy  

Financia l  i l l i t e racy  and lack  of  genera l  awareness  of  f inancia l  

serv ices  a re  a rguably  cr i t ica l  impediments  to  f inancia l  inc lus ion  

and inves tor  pro tec t ion  in  Niger ia .  A World  Bank Repor t  on  the  

f inancia l  serv ices  in  Niger ia  publ i shed  coinc identa l ly  wi th  the  

cr i s i s  of  2009 found tha t  most  Niger ians  are  unaware  of  f inancia l  

serv ices  products  and  the  benef i t s  tha t  can  be  obta ined  f rom them.  27 

The  Repor t  recommended a  concer ted  educat ion  programme to  

educate  consumers  on  the  benef i t s  of  us ing  f inancia l  serv ices  and 

the  r ights ,  which  accrue  f rom doing  so . 28  This  f inding  and 

recommendat ion  va l ida te  the  causa l  nar ra t ive  tha t  we referenced in  

chapter  2  tha t  f inancia l  i l l i te racy  enabled  f inancia l  ins t i tu t ions  to  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
27  The World Bank, Making Finance Work for Nigeria (Washington D.C.: IBRD, 2009) 92.  
28  ibid.  
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engage  in  misconduct  (most ly  d isc losure  and t ransparency re la ted)  

in  the  cr i s i s  of  2008 -  09 . 29  

 To  enhance  f inancia l  l i te racy  under  the  objec t ives-based  

f inancia l  regula tory  approach,  a  na t ional  pol icy  on  f inancia l  

l i te racy  i s  s t rongly  recommended for  Niger ia .  This  recommendat ion  

bui lds  on  the  World  Bank Repor t  and  the  pol icy  thrus t  should  

cent re  on  a  publ ic  educat ion  programme on the  oppor tuni t ies ,  r i sks ,  

obl iga t ions ,  and  consumer  r ights  in  the  f inancia l  serv ices  indus t ry .  

This  pol icy  should  be  coordina ted  wi th  the  educat ion  minis t r ies  a t  

the  three  t ie rs  of  government  to  be  impact fu l ,  in  te rms of  i t s  

incorpora t ion  in to  academic  curr icu lar  p lanning .  Fur ther ,  the  pol icy  

should  par t icu lar ly  ta rge t  a r t i sans ,  t radesmen,  and  market  women,  

who arguably  const i tu te  the  la rger  segment  of  the  f inancia l ly  

i l l i te ra te .   

Ques t ions  wi l l  o f  course  be  asked  whether  the  pol icy  does  not  

re f lec t  a  was tefu l  pa terna l i sm,  in  te rms of  whether  the  informat ion  

so  d isc losed  wi l l  be  read ,  unders tood,  put  to  use ,  and  whether  the  

exerc ise  wi l l  not  u l t imate ly  be  was tefu l ,  i f  the  d isc losure  does  not  

impact  the  f inancia l  dec is ions  of  the  ta rge t  consumers  and inves tors  

in  a  tangib ly  measurable  way.  S t i l l  we s t rongly  argue  tha t  the  mer i t  

of  a  f inancia l  l i te racy  pol icy  should  not  be  d ismissed  because  of  

these  ques t ions .  I t  should  be  seen  as  a  key  measure  to  teach  

Niger ia ’s  non-f inancia l ly  knowledgeable  consumers  and inves tors  

how to  look af te r  themselves .  

 
 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
29  See generally S. Sanusi, ‘The Nigerian Banking Industry: what went wrong and the way 

forward,’ (2010) convocation lecture delivered on 26 February 2010 at Bayero University, 
Kano, Nigeria.   
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6.3 .5  Applying Behavioural  Economics  as  a  Consumer Protect ion 

Toolki t 30   

Behavioura l  economis ts  in  the  context  of  consumer  behaviour  a rgue  

tha t  f inancia l  consumers  l ike  ord inary  human be ings  are  prone  to  

b iases  in  the i r  dec is ion  making in  la rge  par t  because  the i r  thought  

process  of ten  re l ies  on  in tu i t ion  ( th inking  fas t )  ra ther  than  

reasoning  (s low,  de l ibera te ly  cont ro l led  thought  process) .  With  a  

b iased  consumer ,  informat ion  asymmetry  (when one  par ty  to  a  

t ransac t ion  e .g .  consumer ,  has  less  access  to  re levant  informat ion  

than  the  o ther  par ty)  can  a lso  ar i se  where  consumers  can  assess  the  

informat ion  but  a re  less  ab le  to  process  i t .   

Requi r ing  f inancia l  in termediar ies  to  g ive  consumers  the  

re levant  informat ion  may so lve  some informat ion  asymmetry  

problems.  But  in tervent ions  to  cor rec t  an  informat ion  asymmetry  in  

the  presence  of  b iased  consumers  can  in t roduce  fur ther  

compl ica t ions .  For  ins tance ,  when consumers  lack  the  re levant  

informat ion  and have  b iases ,  i t  may be  d i f f icu l t  to  es tabl i sh  the  

most  s igni f icant  cause  of  the  problem.  This  i s  because  whi le  lack  of  

re levant  informat ion  can  make even a  ra t ional  consumer  to  make 

poor  choices ,  informat ion  provided  in  lengthy  lega l  te rms tha t  make  

i t  excess ive ly  cos t ly  to  access  and  assess  can  a lso  induce  poor  

choices .  Consumers  of ten  then  re ly  on  advisers  who are  se lec t ive ,  

e i ther  because  of  the i r  own or  because  of  misa l igned incent ives .      

Behavioura l  b iases  can  a lso  render  regula tory  in tervent ions  

which  address  informat ion  asymmetr ies  inef fec t ive .  For  ins tance ,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
30  This proposal was inspired by the leading work on behavioural economics by D. Kahneman, 

Thinking Fast and Slow (New York: Farrar, Straus and Giroux, 2011) ⎯ analyzing how biases 
arise in human decision-making and these biases affect quality decisions including the decisions 
on financial products.  
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when there  i s  lack  of  re levant  informat ion  in  the  market ,  and  

consumers  make poor  choices  as  a  resu l t ,  the  CFPA may in tervene  

to  ensure  tha t  f i rms  provide  th is  informat ion .  But  behavioura l  

economics  show tha t  when consumers  a re  b iased ,  such  in tervent ion  

wi l l  on ly  be  successfu l  i f  the  informat ion  i s  provided  in  the  r ight  

way.  Suscept ib i l i ty  to  f raming means ,  for  example ,  tha t  consumers  

of ten  focus  on  a  few headl ine  ra tes  and  ignore  the  addi t ional  

informat ion  about  charges  tha t  i s  provided  to  them.  Informat ion  

d isc losure  requi rements  tha t  do  not  take  in to  account  how 

consumers  process  informat ion  are  therefore  l ike ly  to  be  inef fec t ive  

or  even  counterproduct ive .   

Appl ied  to  the  Niger ian  context ,  measur ing  how re ta i l  

f inancia l  consumers  who are  not  of ten  f inancia l ly  knowledgeable  

process  informat ion  i s  most  l ike ly  to  be  a  d i f f icu l t  exerc ise ,  as  

would ,  a  s tudy of  how the i r  behavioura l  b iases  inf luenced the i r  

f inancia l  dec is ion .  For  these  reason,  i t  i s  sugges ted  tha t  the  CFPA 

should  col labora te  wi th  the  market  in tegr i ty  regula tor  proposed  

be low,  to  moni tor  the  indica tors  of  consumer  de t r iment  f rom the  

bus iness  prac t ices  of  f inancia l  in termediar ies .  Seven s igns  can  be  

used  to  de tec t  th is  de t r iment . 31 These  s igns  can  be  broken down in to  

more  spec i f ic  indica tors .  These  s igns  are  d iscussed  be low,  but  i t  

should  be  noted  tha t  whi le  they  i l lus t ra te  how di f ferent  sources  of  

informat ion  can  he lp  de tec t  r i sks  a r i s ing  f rom consumer  b iases ;  the  

s igns  themselves  do  not  do  not  demonst ra te  the  ex is tence  of  b iases ,  

as  they  could  have  a l te rna t ive  causes ,  but  they  are  indicat ive  o f  

b iases .  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
31  These signs were first proposed by J. Campbell, H. Jackson, B. Madrian and P. Tufano, 

‘Making Financial Markets Work for Consumers: An Open Letter to America’s First Consumer 
Protection Czar,’ (2011) 87(7), Harvard Business Review, 47 – 54.   
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6.3 .5 .1  ‘Rip-offs ’   

There  can  be  a t  leas t  two s igns  of  explo i ta t ion  of  consumer  

mis takes  in  an  in termediary’s  overa l l  s t ra tegies  or  prof i tab i l i ty  

namely ,  uncompet i t ive  h igh  margins  (here inaf te r  re fer red  to  as  ‘ r ip-

of fs ’ )  and concent ra ted  prof i t s  f rom a  smal l  group of  consumers  

(here inaf te r  re fer red  to  as  ‘ suckers’ ) .  Sample  indica tors  of  r ip-of fs  

inc lude  pers i s ten t  excess  prof i tab i l i ty ,  pr ice  d ispers ion  unre la ted  to  

cos t ,  and  h igh  penet ra t ion  ra te  for  h igh-margin  unessent ia l  add-ons ;  

and  for  suckers ,  c ross -subs id ies  be tween consumer  groups  or  

products ,  and  very  d i f ferent  f inancia l  sophis t ica t ion  across  ta rge ted  

consumers .  These  indica tors  can  suppor t  ana lys is  of  f inancia l  

in termediary-spec i f ic  and  themat ic  i ssues  tha t  cu t  across  severa l  

in termediar ies ,  e .g .  the  indica tors  can  be  used  in  moni tor ing  the  

sa le  of  re ta i l  f inancia l  products  such  as  micro  credi t  schemes  to  

re ta i l  bank cus tomers  and  credi t  card  loans .  Some of  the  indica tors  

tha t  do  not  re ly  on  an  in termediary’s  pas t  per formance  (e .g .  c ross -

subs id isa t ion)  can  a lso  be  used  to  ana lyse  r i sks  when approving  a  

new product  to  be  launched in to  the  market  by  a  f inancia l  

in termediary .  

6.3 .5 .2  ‘Bargains’  and ‘Traps’   

There  are  two s igns ,  which  can  show tha t  b iased  consumers  a re  

vulnerable  to  spec i f ic  product  fea tures  or  sa les  tac t ics ,  namely ,  

innovat ive  products  tha t  appear  very  cheap ( ‘barga ins’ )  and  

cont rac t  fea tures  tha t  of ten  ta rge t  behavioura l  b iases  ( ‘ t raps’ ) .  

Indica tors  of  barga ins  inc lude ,  ‘ too  good to  be  t rue’  headl ine  pr ices  

or  re turns ,  and  some mater ia l  charges  or  exc lus ions  which  are  

h idden or  under-emphas ised;  and  for  t raps ,  teaser  ra tes  especia l ly  i f  

combined wi th  automat ic  renewals ,  cancel la t ion  charges  or  o ther  
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hurdles ,  and  defaul t  opt ions  for  some key  cont rac t  e lements  e .g .  

opt -out  purchase  for  add-ons .  Appl ied  to  the  Niger ian  context ,  i f  a  

f inancia l  in termediary  promises  i t s  potent ia l  cus tomers  too  good to  

be  t rue  h igh  re turns  on  a  smal l  inves tment ,  th is  can  a ler t  the  CFPA 

to  suspect  explo i ta t ion  of  consumer  b ias .   

The  indica tors  enuncia ted  here  could  have  ass is ted  wi th  the  

ear ly  de tec t ion  of  one  of  the  c lass ic  cases  re la t ing  to  explo i ta t ion  

of  consumer  b ias  in  Niger ia :  Nospecto  Oi l  & Gas  Ltd  v  

Olorunnimbe & 15 Ors . 32 This  case  arose  f rom an  egregious  mix  of  

‘a  wonder  bank’  and  ‘a  ponzi  scheme,’  which  in  rea l i ty  was  an  

unl icensed  col lec t ive  inves tment  scheme.  The  Appel lan t ,  a  

reg is te red  company and opera tor  of  th is  scheme,  so l ic i ted  

inves tments  in  the  scheme f rom members  of  the  Niger ian  publ ic ,  

who were  represented  in  the  appeal  by  the  1 s t  to  14  Respondents  

wi th  the  promise  of  incredib le  re turns .  Fol lowing regula tory  

concern  by  the  SEC and CBN over  the  lega l i ty  of  the  scheme under  

ISA and BOFIA,  the  two agencies  jo in t ly  f roze  the  Appel lant ’s  bank 

accounts .  The  ‘ inves tors ’  represented  by  the  1 s t  to  14 t h  Respondents  

ins t i tu ted  ac t ion  before  the  IST in  2010 agains t  the  Appel lan t ,  SEC 

and CBN,  for  most ly  dec lara tory  re l ie fs  to  ascer ta in  and re lease  the  

funds  in  the  accounts  to  them.  The  indica tors  of  explo i ta t ion  of  

consumer  b ias  for  bargains  a r t icu la ted  above  put  cases  l ike  

Nospecto  in  c lear  regula tory  context  and  should  provide  a  

normat ive  bas is  for  ear ly  de tec t ion  of  s imi lar  fu ture  cases .  But  

these  may not  a lways  be  in  the  form of  incredib le  re turns .  I t  can  for  

ins tance  a lso  be  in  the  form of  f inancia l  promot ions  by  banks  to  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
32  Appeal No: CA/L/474/11  
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at t rac t  new depos i tors ,  whi le  the  te rms and condi t ions  of  the  

promot ions  inc luding  charges  a re  under-emphas ised .   

6.3 .5 .3  ‘Regret’ ,  ‘Confus ion’  and ‘Fol ly’  

Final ly ,  three  s igns  of  consumer  behaviour  can  a lso  poin t  to  

explo i ta t ion  of  consumer  b ias  namely:  repor ted  or  potent ia l  d is t ress  

( ‘ regre t ’ ) ,  choices  out  of  l ine  wi th  common sense  ( ‘ fo l ly’ ) ,  and  

observed  or  l ike ly  mix  up  ( ‘confus ion’) .  Indica tors  of  regre t  can  be  

in  form of  widespread  repor ts  of  consumer  regre t  not  caused  by  

foreseeable  r i sk  and the  fac t  tha t  a  f inancia l  product  i s  ra re ly  

purchased  and thus  g ive  l i t t le  scope  for  consumers  to  learn .  The  

fac t  tha t  a  f inancia l  product  i s  incons is tent  wi th  s imi lar  products  

a l ready purchased  by  a  consumer  or  wi th  the  consumer’s  f inancia l  

goals  and  the  fac t  tha t  the  product  provides  poor  va lue  for  some 

groups  of  consumers  can  indica te  explo i ta t ion  of  consumer  fo l ly .  

Explo i ta t ion  of  consumer  b ias  in  the  form of  confus ion  can  show in  

cases  where  consumers  a re  unable  to  descr ibe  key  product  fea tures  

or  pr ices  a f te r  purchase  and where  the  product  i s  compl ica ted  for  

some or  a l l  because  of  s t ruc ture  or  number  of  opt ions .  

6.3 .5 .4  How Should the  CFPA Intervene?   

There  are  four  ways  in  which  the  CFPA can in tervene  when 

f inancia l  consumers  are  a t  r i sk  of  harm because  of  explo i ta t ion  of  

the i r  b iases .  Firs t ,  i t  can  requi re  f inancia l  in termediar ies  to  provide  

spec i f ic  informat ion  in  a  way tha t  i s  not  l ike ly  to  exacerbate  

consumer  weaknesses  or  prohib i t  spec i f ic  market ing  or  promot ion  

mater ia l s  or  prac t ices  where  they  unfa i r ly  ta rge t  such  behavioura l  

weaknesses ,  b iases  or  mis takes .  For  ins tance ,  CFPA can  requi re  an  

insurance  company,  which  i s  promot ing  a  new product  to  g ive  

consumers  da ta  on  pas t  product  usage  or  c la ims ra t io .  Second,  i t  
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can adjus t  how choices  a re  presented  to  consumers  to  address  

b iases .  For  ins tance ,  i t  can  se t  defaul t  opt ions  for  products  by  

requi r ing  consumers  to  make  an  ac t ive  dec is ion  ins tead  of  be ing  

automat ica l ly  ‘opted  in’  to  buying  a  product .  Third ,  i t  can  requi re  

products  to  be  promoted  or  so ld  only  through par t icu lar  channels  or  

impose  market ing  res t r ic t ions  in  re la t ion  to  cer ta in  types  of  c l ien ts .  

Fourth ,  i t  can  ban  spec i f ic  product  fea tures  or  products  tha t  appear  

des igned or  o therwise  l ike ly  to  explo i t  consumer  mis takes  to  the i r  

de t r iment  or  requi re  products  to  conta in  spec i f ic  fea tures  to  address  

the  r i sk  of  de t r iment  a r i s ing  f rom such mis takes .  I t  can  for  example  

requi re  the  removal  or  l imi ted  use  of  h igh  exi t  charges .          

Now,  the  proposa l  for  appl ica t ion  of  behavioura l  economics  

to  pro tec t  consumers  and inves tors  can  be  cr i t ic i sed  as  a  form of  

regula tory  pa terna l i sm,  which  i s  cont rary  to  f reedom of  cont rac t  

and  i t s  a l l ied  caveat  emptor  ru le ,  according  to  which  cont rac tua l  

counterpar t ies  such  as  f inancia l  consumers  should  see  to  the i r  

f inancia l  safe ty  and be  ready to  accept  respons ib i l i ty  for  the i r  

inves tment  dec is ions ,  fool i sh  or  sens ib le .  This  c r i t ic i sm is  

unsuppor table  in  tha t  i t  over looks  the  fac t  tha t  in terac t ions  be tween 

f inancia l  in termediar ies  and consumers  a re  of ten  suscept ib le  to  

under ly ing  resource  ( f inancia l  in termediar ies  having  more  human 

and mater ia l  resources)  and  informat ion  ( f inancia l  in termediar ies  

usual ly  genera te  and  package  the  re levant  informat ion)  

asymmetr ies ,  which  can  be  used  to  the  de t r iment  of  consumers .  

Given  these  asymmetr ies ,  a  banker-cus tomer  re la t ionship  for  

ins tance  cannot  be  equated  wi th  a  cont rac t  be tween counterpar t ies  

of  equal  means  and power  anymore  than  one  can  contend tha t  the  

par ty  wi th  more  power  and resources  should  a lways  prevai l  over  the  
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weak and vulnerable ,  even  i f  tha t  par ty  deploys  h is  power  and  

resources  unfa i r ly .  Without  the  in terpos i t ion  of  the  regula tor  

be tween the  inves tor  and  the  inves tment  bank,  be tween the  bank 

and i t s  cus tomer ,  par t icu lar ly  in  a  f inancia l  sys tem l ike  Niger ia ,  

wi th  a  genera l ly  acknowledged low f inancia l  l i te racy ,  there  i s  no  

guarantee  tha t  f inancia l  in termediar ies  wi l l  not  prey  on  the i r  

consumers’  b iases .   

 In  the  next  sec t ion ,  we sha l l  d iscuss  the  normat ive  

ins t i tu t ional  f ramework,  pr inc ip les  and  s t ra tegies  for  an  objec t ives -

based  approach to  f inancia l  market  in tegr i ty  regula t ion .   
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6.4  MA R K E T  IN T E G R I T Y  

Financia l  market  in tegr i ty  regula t ion  to  recapi tu la te  the  poin ts  

made  in  chapters  2  and 3  prevents  abus ive  prac t ices  tha t  can  

increase  t ransac t ional  cos t  in  the  f inancia l  serv ices  sec tor .  F inding  

the  r ight  approach to  implement  th is  objec t ive  under  Niger ia ’s  

cur rent  funct ional  f inancia l  regula t ion ,  and  in  sp i te  of  ex tens ive  

ru les ,  as  shown in  chapter  2 ,  has  thus  fa r  proved an  in t rac table  

problem.  To address  th is  in t rac tabi l i ty ,  th is  sec t ion  canvasses  four  

regula tory  s t ra teg ies :  (a )  the  consol ida t ion  of  ex is t ing  market  

in tegr i ty  ru les  in  banking ,  secur i t ies  and  insurance  sec tors  in to  a  

coherent  f inancia l  market  in tegr i ty  ru lebook;  (b)  a  spec ia l i s t  

regula tory  agency for  market  in tegr i ty  tha t  c loses  the  gaps  induced 

by  funct ional  f inancia l  regula t ion;  (c )  the  enactment  of  ru les  to  

empower  the  market  in tegr i ty  regula tor  to  adminis t ra t ive ly  

adjudica te  both  c iv i l  and  cr iminal  inf rac t ions  of  market  in tegr i ty  

ru les ;  and  (d)  implementa t ion  of  market  conduct  r i sk  management  

f ramework by  f inancia l  in termediar ies .   
 

6.4 .1  Market  Integri ty  Rulebook 

Given,  as  we demonst ra ted  in  chapter  2 ,  the  in t roduct ion  of  

subs tant ia l  f inancia l  market  in tegr i ty  ru les  in  the  Niger ia  pos t  

2009,  what  i s  a rguably  needed i s  a  s t ra tegy  to  make  the  ru les  more  

ef fec t ive  for  enforcement  purposes  and for  be t te r  access ib i l i ty .  I t  i s  

sugges ted  therefore  tha t  the  var ious  ru les  appl icable  in  the  three  

sec tors  should  be  harmonised ,  consol ida ted  and publ i shed  as  a  

s ingle  Financia l  Market  In tegr i ty  Rulebook .  The  Rulebook should  

serve  as  a  comprehens ive  regula tory  reference  mater ia l  for  market  

in tegr i ty  tha t  appl ies  across  the  f inancia l  sys tem.  The  sugges t ion  i s  

not  for  a  s ingle  se t  of  ru les  tha t  apply  uni formly  to  banking ,  
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insurance ,  and  secur i t ies  bus inesses .  Rather ,  i t  i s  for  a  se t  of  

coherent  ru les  tha t  a re  s t ruc tured  according  to  the  type  of  s tandard  

conducts  and  the  leve l  of  in tegr i ty  expected  in  each  of  the  three  

f inancia l  bus iness  sec tors .  Essent ia l ly ,  the  Rulebook should  not  be  

a  ‘one  s ize  f i t s  a l l ’  compendium.  Nor  should  i t  be  a  compendium of  

pr inc ip les  of  ‘good conduct ’  wi thout  expl ic i t  implementa t ion  and 

enforcement  ru les  and  one  tha t  leaves  the  margin  of  apprec ia t ion  of  

permiss ib le  conduct  to  the  f inancia l  in termediary .  I t  should  be  an  

expl ic i t ly  ru les -cent red  regula tory  compendium tha t  s ta tes  how the  

law should  and wi l l  be  implemented ,  inc luding  par t icu lar ly ,  the  

puni t ive  consequences  of  poss ib le  v io la t ion  of  the  ru les .           

The  proposa l  for  a  market  in tegr i ty  ru lebook can  of  course  be  

cr i t ic i sed ,  as  a  formal is t ic  and  perhaps  an  unnecessary  g loss  which  

does  not  t rans la te  to  a  subs tant ive  accre t ion  to  the  ru les .  But  th is  

objec t ion  should  be  se t  aga ins t  the  benef i t  tha t  having  a  market  

in tegr i ty  Rulebook wi th  commentar ies ,  has  the  potent ia l  to  address  

and  enhance  f inancia l  l i te racy ,  a l though whether  most  of  the  re ta i l  

inves tors  and  f inancia l  consumers  wi l l  be  able  to  read ,  ‘d iges t ’  and  

put  the  contents  of  the  ru lebook to  good use  i s  a  concern .  S t i l l ,  the  

in i t ia t ive  of  having  a  Rulebook should  a t  leas t  provide  a  coherent  

and  one-s top  reference  mater ia l  for  those  who are  l i te ra te  and  wish  

to  re fer  to  i t .  

Even i f  the  idea  of  a  market  in tegr i ty  ru lebook sounds  

appeal ing  in  pr inc ip le ,  the  expense  ( t ime and pecuniary)  of  

compi l ing  what  might  eventua l ly  become a  huge  tome on  f inancia l  

market  conduct  and  the  poss ib i l i ty  tha t  i t  might  l imi t  f lex ib i l i ty  and  

d iscre t ion  in  the  in terpre ta t ion  and enforcement  of  the  ru les ,  can  

argue  agains t  the  publ ica t ion  of  such  a  book.  This  a rgument  should  
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not  serve  as  ser ious  impediment  not  leas t  because  the  expense  of  

compi l ing  the  Rulebook would  be  wel l  compensated  for  in  tha t  i t  

would  enhance  c lar i ty ,  cer ta in ty  and cons is tency in  the  

in terpre ta t ion  and enforcement  of  the  ru les .  This  in  turn ,  can  ass is t  

f inancia l  in termediar ies  and the i r  lega l  advisers  to  be t te r  apprec ia te  

and  s t ruc ture  the i r  opera t ions  in  compl iance  wi th  the  re levant  

ru le(s ) .   
 

6.4 .2  Financia l  Market  Integri ty  Regulator  

The foregoing  proposa l  for  a  Rulebook can  in  pr inc ip le  achieve  

grea ter  impact  i f  a  spec ia l i s t  regula tor  enforces  the  ru les .  I t  can  

achieve  grea ter  impact  because  the  focus ,  resources  and exper t i se  

of  the  spec ia l i s t  regula tor  wi l l  be  d i rec ted  a t  enforc ing  market  

in tegr i ty  in  a l l  i t s  ramif ica t ions  and across  the  f inancia l  sys tem 

wi thout  regard  to  the  funct ional  d iv is ion  a long banking ,  insurance  

and secur i t ies  l ines .  The  enforcement  of  a  consol ida ted  f inancia l  

market  in tegr i ty  ru les  by  a  spec ia l i s t  regula tor  which  we for  our  

present  purposes  would  ca l l  the  Off ice  of  Super in tendent  of  

F inancia l  Serv ices  (OSFS) ,  has  severa l  key  advantages  over  the  

present  funct ional  approach,  in  which  f inancia l  market  in tegr i ty  i s  

inef f ic ien t ly  regula ted  a long three  funct ional  and  by  s imi lar  number  

of  funct ional  regula tors .   

One  advantage  i s  the  obvious  and  immedia te  e l iminat ion  of  

was tefu l  f inancia l  regula t ion ,  in  tha t  the  OSFS provides  a  s ingle  

regula tory  ent ry  and adminis t ra t ive  enforcement  poin t  for  a l l  

mat te rs  re la t ing  to  market  in tegr i ty .  F inancia l  in termediar ies  wi l l  

not  be  dea l ing  wi th  three  d i f ferent  regula tors  for  the  purposes  of  

market  in tegr i ty  and  the  resources  of  the  Sta te  wi l l  not  be  expended 

on  mainta in ing  tha t  s t ruc ture .   
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Greater  regula tory  c la r i ty  and  cons is tency  i s  another  

advantage  of  the  approach canvassed  here .  Regula tory  c lar i ty  

descr ibes  an  approach in  which  the  archi tec ture  of  f inancia l  

regula t ion  i s  des igned to  be t te r  magni fy  the  objec t ives  to  be  

achieved which  in  th is  sense  i s  f inancia l  market  in tegr i ty .  

Regula tory  cons is tency descr ibes  among o ther  th ings  a  process-

dr iven  f inancia l  regula t ion ,  in  which  the  implementa t ion  of  

pol ic ies ,  ru les  and  objec t ives ,  i s  done  in  a  manner  tha t  g ives  

regula ted  in termediar ies  expecta t ion  of  regular i ty ,  re l iab i l i ty  and  

uni form t rea tment  of  s imi lar ly  c i rcumstanced opera tors .  The  OSFS 

can  g ive  c lar i ty  to  the  enforcement  of  market  in tegr i ty  and  i t s  work  

over t ime should  es tabl i sh  a  cons is ten t  procedure  and precedents  for  

the  enforcement  of  th is  objec t ive .   

Fur ther ,  the  ex is tence  of  the  OSFS wi l l  enhance  regula tory  

accountabi l i ty  in  the  context  of  a  f inancia l  c r i s i s  tha t  i s  induced 

subs tant ia l ly  by  v io la t ions  of  market  in tegr i ty  ru les .  Funct ional  

regula t ion  and more  spec i f ica l ly  the  fac t  tha t  the  CBN,  NDIC,  SEC,  

NSE,  and  NAICOM are  severa l ly  respons ib le  for  f inancia l  market  

in tegr i ty  a rguably  make i t  d i f f icu l t  to  hold  one  regula tor  

respons ib le  for  the  lapses  tha t  fac i l i ta ted  the  f inancia l  malprac t ices  

respons ib le  for  the  cr i s i s  of  2008-09.33 The  approach canvassed  here  

wi l l  address  th is  d i f f icu l ty .  The  exis tence  of  a  spec ia l i s t  market  

in tegr i ty  regula tor  means  tha t  b lame for  supervisory  fa i lure  under  

i t s  watch  cannot  be  passed  on  to  o ther  regula tors .  The  spec ia l i s t  

regula tor  i s  accountable  for  the  deployment  of  i t  resources ,  

exper t i se  and  powers .  This  a rguably  g ives  e f fec t ive  express ion  to  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
33  O. Famuyiwa, ‘The Nigerian Financial Crisis: A Reductionist Diagnosis,’ (2013) 2 (1) Journal 

of Sustainable Development Law and Policy 1 – 25.  
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our  a rgument  in  Chapter  5  tha t  power  should  go  hand in  hand wi th  

respons ib i l i ty  and  accountabi l i ty .    
 

6.4 .3  Power to  Adjudicate  Criminal  and Civi l  Breach of  Market  

Integri ty  Rules   

Given the  sca le  of  the  market  in tegr i ty  v io la t ions  in  the  cr i s i s  of  

2008-09 and the  fac t  tha t  some of  these  v io la t ions  were  barefacedly  

cr iminal , 34  the  proposed  OSFS should  be  empowered  to  

adminis t ra t ive ly  adjudica te  c r iminal  and  c iv i l  v io la t ions  of  market  

in tegr i ty  ru les .  This  sugges t ion  reforms the  ru le  under  Niger ian  law 

according  to  which ,  only  convent ional  cour ts  can  t ry  a  c r ime;  and  

where  an  adminis t ra t ive  t r ibunal ,  such  as  the  one  sugges ted  here ,  i s  

confronted  wi th  a  c iv i l  c la im bounded up  wi th  a  c r ime,  i t  can  

dec ide  the  former ,  in  so  far  as  i t  i s  poss ib le  to  sever  i t  f rom the  

la t te r . 35    

In  p lace  of  severance ,  i t  i s  submit ted  tha t  the  appl icable  ru le  

should  be  to ta l i ty  o f  en forcement .  This  s igni f ies  tha t  where  a  c iv i l  

compla in t  re fer red  to  an  adminis t ra t ive  t r ibunal  impl ica tes  a  c r ime,  

i t  should  be  permiss ib le  in  pr inc ip le  for  the  t r ibunal  to  make a  

f inding  of  gui l t  for  the  purposes  of  a  d isc ip l inary  dec is ion .  The  

reasoning  behind  th is  submiss ion  can  be  approached f rom two 

perspect ives .  F i rs t ,  a  f inding  of  gui l t  for  a  c r iminal  of fence  by  an  

adminis t ra t ive  t r ibunal  opera tes  in  rea l i ty  only  as  a  disc ip l inary  

penal ty ,  in  tha t  judic ia l  power  i s  not  necessar i ly  usurped by  a  

f inding  of  gui l t  which  does  not  opera te  as  a  convic t ion  for  a  c r ime,  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
34  Sanusi (29).  
35  Military Governor of Imo State v Uwauwa (1997) 4 NWLR 675; Sofekun v Akinyemi (1980) 5 – 

7 SC 1; Garba v University of Maiduguri (1986) 1 SC 128. 
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but  in tended to  serve  as  a  bas is  for  regula tory  d isc ip l inary  ac t ion . 36 

Second,  where  an  adminis t ra t ive  body such  as  the  OSFS is  lega l ly  

empowered  to  dec ide  compla in ts  re la t ing  to  the  r ights  and  

obl iga t ions  of  o thers ,  the  body ought  to  be  regarded as  a  t r ibunal  

es tabl i shed  by  law under  sec t ion  36(1)  of  the  CFRN 1999.  

Impl ic i t ly ,  the  body should  be  able  to  se t  up  an  adminis t ra t ive  

t r ibunal  tha t  would  adjudica te  both  c iv i l  and  cr iminal  cases  tha t  fa l l  

wi th in  i t s  remi t  and  subjec t  to  the  r ight  of  the  par t ies  to  appeal  to  

h igher  cour ts  or  t r ibunals . 37 
 

6.4 .4  Market  Conduct  Risk Management  Framework  

The Global  F inancia l  Cr is i s  of  2007-08 and the  Niger ian  f inancia l  

c r i s i s  of  2008-09 have  among severa l  th ings  shown tha t  wi thout  

e f fec t ive  regula tory  moni tor ing ,  there  a re  no  l imi ts  to  the  extent  to  

which  f inancia l  in te rmediar ies  can  go  in  pursui t  of  va lue .  Where  

regula tory  moni tor ing  i s  def ic ient ,  the  c r i ses  aga in  show tha t  

f inancia l  in termediar ies  may not  implement  in -house  f ramework to  

moni tor  the  conduct  of  the i r  of f ic ia l s  in  re la t ion  to  market  in tegr i ty  

v io la t ion .  This  i s  a rguably  more  so ,  g iven  the  involvement  of  senior  

management  of f ic ia l s  in  some of  the  malprac t ices ,  par t icu lar ly  in  

the  cases  of  In tercont inenta l  Bank Plc .  and  Union Bank Plc .  For  

these  reasons ,  i t  i s  a rgued tha t  an  agenda  to  re form f inancia l  

regula t ion  as  here  canvassed  for  Niger ia  should ,  for  the  purposes  of  

thoroughness ,  inc lude  a  proposa l  to  re form in terna l  se l f -moni tor ing  

processes  wi th in  f inancia l  in termediar ies .  Research  in terv iews 

conducted  in  th is  regard  shows tha t  Niger ian  f inancia l  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
36  See for support: B. Nwabueze, Military Rule and Constitutional Law (Ibadan: Spectrum Law 

Publishing, 1992) 86. 
37  See for support: C. Okonkwo, Discipline, Nigeria University and the Law (Lagos: Nigeria 

Institute of Advanced Legal Studies, 1996) 38 – 9. 
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in termediar ies  have  ye t  to  embrace  the  prac t ice  of  market  conduct  

r i sk-mapping, 38 and  moni tor ing  of  the i r  in terna l  market  conduct  r i sk  

appet i te . 39 

 Going  forward ,  the  proposed  OSFS should  work  wi th  

f inancia l  in termediar ies  to  a r t icu la te  and  map the i r  market  conduct  

r i sk  appet i te  in  a  manner  tha t  serves  as  an  in terna l  d isc ip l inary  

f ramework to  check market  in tegr i ty  malprac t ices .  To achieve  th is ,  

a  f inancia l  in termediary  should  be  made to  fo l low three  s teps :  (a )  

develop  i t s  pecul ia r  conduct  r i sk  appet i te ;  (b)  communica te  and  

moni tor ;  and  (c)  update  i t  regular ly .  In  te rms of  developing  a  

conduct  r i sk  appet i te ,  the  Management  and  Board  of  Direc tors  a  

f inancia l  in termediary  should ,  in  l ine  wi th  the  guidance  f rom the  

OSFS,  dec ide  which  conduct  a l igns  wi th  the  regula tory  obl iga t ions  

and expecta t ions ,  and  which  presents  the  leas t  threa t  to  reputa t ion ,  

so lvency and prof i tab i l i ty ,  assuming arguendo  tha t  these  are  the  

three  key  areas  in  bus iness  p lanning .  The  conduct  r i sk  appet i te  

document  together  wi th  the  s t ra teg ies  for  i t s  implementa t ion  should  

be  submit ted  to  the  OSFS.  

 Having  developed or  mapped i t s  conduct  r i sk  appet i te ,  an  

in termediary  should  devise  an  ef fec t ive  f ramework to  communica te  

i t .  I t  should  f i r s t  c rea te  an  overa l l  r i sk  appet i te  s ta tement  tha t  i s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
38  Market conduct risk-mapping is a technique to identify, evaluate and prioritize a group of 

business risks, which could significantly impact an organization’s ability to accomplish its 
business objectives. It is an iterative process that refines management’s understanding of the 
exposures it faces and measures the effectiveness of the strategies used to control risk.  Risk 
mapping can range from a simple exercise to a highly structured and intensive approach such as 
Enterprise Risk Management (ERM). See generally, L. Rittenberg and F. Martens, Enterprise 
Risk Management: Understanding and Communicating Risk Appetite, (Durham, North Carolina: 
Committee of Sponsoring Organisations of the Treadway Commission, 2012) 1 – 3.   

39   Market conduct risk appetite is the amount of risk, on a broad level, a financial intermediary is 
willing to accept in pursuit of value. This might be in terms of estimation of the likely 
reputational cost and penalties resulting from violating financial regulations, or in terms of the 
likely threats to solvency and profitability, that malpractices within the financial intermediary 
might induce.   
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broad and descr ip t ive  enough for  organisa t ional  uni t s  to  manage  

the i r  r i sks  cons is ten t ly  wi th in  i t .  In  should  next  communica te  the  

conduct  r i sk  appet i te  for  each  major  c lass  of  organisa t ional  

objec t ives  inc luding  for  d i f ferent  ca tegor ies  of  conduct  r i sks  i . e .  

loss  of  cus tom,  regula tory  penal t ies ,  reputa t ional  damage,  loss  of  

prof i t s ,  and  (or )  insolvency.    

 Once  the  r i sk  appet i te  i s  communica ted ,  the  Management  wi th  

Board  of  Direc tors  suppor t  needs  to  rev is i t  and  re inforce  i t .  Risk  

appet i te  cannot  be  se t  once  and then  le f t  a lone .  Rather ,  i t  should  be  

reviewed in  re la t ion  to  how the  organisa t ion  opera tes ,  espec ia l ly  i f  

the  bus iness  model  changes .  The  OSFS should  work  wi th  the  

management  of  each  f inancia l  in termediary  to  moni tor  in terna l  

opera t ions  and ac t iv i t ies  wi th in  the  in termediary  for  cons is tency  

wi th  the  r i sk  appet i te ,  th rough a  combinat ion  of  unscheduled  on-

s i te  moni tor ing  and p lacement  of  OSFS res ident  compl iance  

of f icers  in  those  in termediar ies  ad judged to  have  lax  in terna l  

moni tor ing  processes .  In terna l  regula tory  audi t  can  and should  

suppor t  in  th is  moni tor ing  and th is  should  focus  on  crea t ing  a  

bus iness  cu l ture  tha t  i s  r i sk-aware  and which  pursues  organisa t ional  

goals  cons is ten t ly  wi th  regula tory  obl iga t ions  and expecta t ions .   

 In  the  next  sec t ion ,  we sha l l  cons ider  the  normat ive  s t ra teg ies  

for  an  ef fec t ive  f inancia l  market  compet i t ion  regula t ion  under  the  

objec t ives-based  approach.    
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6.5  FI N A N C I A L  MA R K E T  CO M P E T I T I O N   

Financia l  market  compet i t ion  regula t ion ,  as  poin ted  out  in  chapter  

2 ,  prevents  bus iness  prac t ices  tha t  a re  harmful  to  market  

development  and  l imi t  the  choices  ava i lab le  to  users  of  f inancia l  

serv ices .  This  sec t ion  ar t icu la tes  how f inancia l  market  compet i t ion  

objec t ive  can  be  ef fec t ive ly  implemented  under  the  proposed  

objec t ives-based  f inancia l  regula t ion .   

The  objec t ives-based  approach argues  for  a  coherent ,  

cons is ten t ,  and  dynamic  f inancia l  serv ices  compet i t ion  promot ion  

pr inc ip les .  Coherence  speaks  to  the  formula t ion  of  regula tory  

pr inc ip les  tha t  a re  connected  in  a  logica l ly  comprehens ib le  way.  

Cons is tency  means  tha t  the  pr inc ip les  a re  implemented  uni formly  

and predic tably  across  the  funct ional  d iv ide  of  the  f inancia l  sys tem;  

and dynamic ,  in  tha t  the  pr inc ip les  a re  s t ruc tured  to  accommodate ,  

respond to  and  shape  market  prac t ices  which  have  impl ica t ions  for  

compet i t ion .   To achieve  th is  f ramework,  four  regula tory  s t ra tegies  

a re  proposed ,  namely:  (a )  a  market  centered  approach to  

compet i t ion  regula t ion;  (b)  the  a l ignment  of  compet i t ion  regula t ion  

wi th  market  in tegr i ty  regula t ion;  (c )  a  dynamic  and analy t ica l  

approach to  compet i t ion ;  and  (d)  imposi t ion  of  sanct ions  for  an t -

compet i t ive  prac t ices .   

6.5 .1  A Market  Centered Approach to  Compet i t ion Regulat ion  

This  approach re l ies  more  on  market  dynamics  to  de termine  the  

f inancia l  ins t i tu t ions  tha t  ought  to  be  a l lowed to  opera te  in  the  

market .  We noted  in  chapter  5  tha t  u l t imate ly  the  focus  of  f inancia l  

regula t ion  i s  not  to  prevent  the  fa i lure  of  a  non-performing 

f inancia l  ins t i tu t ion  any more  than  i t  can  be  sa id  tha t  the  focus  of  

c r iminal  law comprises  the  prevent ion  of  c r iminal  wrongs .  I t  i s  
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arguable  on  the  cont rary  and we concede  tha t  prevent ion  of  fa i lure  

of  a  non-performing f inancia l  ins t i tu t ion  i s  a  p laus ib le  objec t ive  of  

f inancia l  regula t ion .  Al l  the  same,  we reason tha t  one  area  in  which  

a  market  centered  compet i t ion  regula t ion  should  apply  on  the  

objec t ives-based  approach re la tes  to  how compet i t ion  in  the  

provis ion  of  f inancia l  serv ices  i s  regula ted  in  Niger ia .  Heavy 

re l iance ,  as  shown in  chapter  2  on  minimum capi ta l  based  

compet i t ion  regula t ion ,  mere ly  serves  to  keep  non-performing ( in  

te rms of  uncompet i t ive)  f inancia l  ins t i tu t ions  and in termediar ies  in  

ex is tence ,  as  long as  they  are  ab le  to  meet  minimum capi ta l  

requi rements .   

I l lus t ra t ive ly ,  the  resul t  of  CBN’s  regula tory  in tervent ion  in  

2009 showed tha t  two banks  (Uni ty  Bank Plc .  and  Wema Bank Plc . )  

tha t  met  the  minimum capi ta l  requi rement  of  2005 (N25 b i l l ion)  

were  found not  to  be  per forming compet i t ive ly  re la t ive  to  the i r  

peers .  In  the  case  of  Uni ty  Bank,  i t s  f inances  were  found to  be  

weak and i t  had  not  publ i shed  audi ted  accounts  in  a t  leas t  two 

years . 40   But  the  regula tors  a l lowed the  banks  to  cont inue  in  

bus iness .  The  two banks  were  not  shown to  be  serv ing  any ver i tab le  

n iche  markets ,  o ther  than  for  the  parochia l  reason tha t  the  two of  

the  count ry’s  la rges t  e thnic  groups  own them. 41 Going  forward ,  i t  i s  

sugges ted  tha t  the  f i rs t  pr inc ip le  o f  f inancia l  serv ices  compet i t ion  

regula t ion  should  be  tha t  the  market  and  bus iness  per formance  

de termine  which  f inancia l  in termediary  cont inues  in  bus iness .   

A caveat  should  be  appended to  the  use  of  market  and  

bus iness  per formance  in  the  compet i t ion  regula t ion .  The  sugges t ion  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
40  S. Apati, The Nigerian Banking Sector Reforms: Power and Politics (Basingstoke: Palgrave 

Macmillan, 2012) 125. 
41  ibid. 
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i s  not  for  the  surv iva l  of  the  most  ru th less  and  reckless  in  a  

despera te  ‘ race  to  the  bot tom’  among f inancia l  in termediar ies .  

Rather ,  i t  means  tha t  a  f inancia l  in termediary  tha t  i s  soundly  

managed and wi th  cons is ten t  prof i tab le  per formance  to  show i t  

ought  to  be  regarded as  compet i t ive .  This  of  course  wi l l  requi re  a  

r igorous  enforcement  of  accuracy  of  the  re turns  tha t  in termediar ies  

submit  to  regula tors .  For  f inancia l  in te rmediar ies  tha t  do  not  

d isp lay  th is  qual i ty ,  regula tory  ef for t  should  be  d i rec ted  them to  

exi t  the  f inancia l  market  in  a  minimal ly  d is rupt ive  way i f  i t  i s  

imposs ib le  to  run  them prof i tab ly .     

This  approach a lso  means  tha t  market  regula t ion  for  

compet i t ion  purposes  should  prevent  monopol is t ic  compet i t ion  in  

the  provis ion  of  f inancia l  serv ices  f rom squeezing  out  the  smal l  

p layers  who ca ter  for  re ta i l  inves tors ,  smal l  savers ,  pe t ty  t raders  

and  t radesmen.  This  makes  a  case  for  the  cont inued exis tence  of  

communi ty  banks ,  micro  f inance  ins t i tu t ions  and smal l  s tockbrokers  

who of ten  provide  the  serv ices  requi red  by  th is  ca tegory  of  users  of  

f inancia l  serv ices .  Compet i t ion  regula t ion  in  the  f inancia l  sys tem 

should  therefore  be  nuanced,  in  the  sense  of  recognis ing  and 

preserv ing  the  severa l  n iches  there  a re  in  the  market .  I f ,  for  

ins tance ,  the  pa t te rn  of  inves tment  in  the  s tock  market  shows tha t  

smal l  brokers  a re  more  successfu l  in  encouraging  re ta i l  inves tors  to  

buy shares ,  than  the  b ig  and es tabl i shed  s tock  broking  f i rms ,  th is  

ca tegory  of  brokers  should  not  be  regula ted  out  of  the  market  by  for  

ins tance  increas ingly  h igh  regula tory  capi ta l  and  over  s t r ingent  

regula tory  s tandards . 42 Nor  should  the  b ig  f i rms  ‘muscle’  them out  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
42  See for instance the current controversy on the implications of the new minimum capital 

requirements for capital market operators recently introduced by the SEC as reported in 
Nigerian newspapers: I. Nwachukwu, ‘Minimum Capital Requirements for Market 
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by bus iness  prac t ices ,  which  unfa i r ly  ra i se  the  cos t  of  bus iness  for  

the  smal l  brokers .   
 

6.5 .2  Al ign Compet i t ion with  Market  Integri ty  Regulat ion 

The sugges t ion  above  tha t  compet i t ion  should  not  be  a  ru th less  and  

reckless  race  to  the  bot tom means  tha t  to  be  ef fec t ive ,  compet i t ion  

regula t ion  should  a lso  be  a l igned wi th  market  in tegr i ty  regula t ion .  

On th is  approach ,  the  ins t i tu t ion  tha t  regula tes  market  in tegr i ty  ( the  

OSFS)  should  a lso  regula te  f inancia l  serv ices  compet i t ion .   

The  approach can  be  cr i t ic i sed  in  te rms of  the  poss ib i l i ty  tha t  

ass igning  the  implementa t ion  of  two regula tory  objec t ives  to  one  

agency may lead  to  more  a t ten t ion  be ing  focused  on  one  objec t ive  

to  the  poss ib le  neglec t  of  the  o ther ,  as  was  the  case  under  the  

defunct  FSA in  the  UK,  in  which  more  a t ten t ion  was  focused  on  

conduct  of  bus iness  to  the  neglec t  of  prudent ia l  regula t ion . 43   But  

th is  c r i t ic i sm over looks  the  fac t  tha t  compet i t ion  and market  

in tegr i ty  objec t ives  a re  a rguably  c loser  in  te rms of  the  sk i l l  se ts  

(most ly  lega l ,  moni tor ing  and enforcement  sk i l l s )  requi red  for  the i r  

implementa t ion ,  than  conduct  of  bus iness  and  prudent ia l  regula t ion .  

Prudent ia l  regula t ion  requi res  a  combinat ion  of  account ing ,  

econometr ic  and  f inancia l  ana ly t ica l  sk i l l s .  There  i s  therefore  an  

arguable  case  for  ass igning  market  in tegr i ty  and  prudent ia l  

regula t ion  to  separa te  agencies  as  e f fec ted  under  the  pos t  GFC 

f inancia l  regula tory  reforms in  the  UK.  By par i ty  of  reasoning,  

there  i s  a l so  an  arguable  case  for  ass igning  complementary  

objec t ives  such  as  market  in tegr i ty  and  compet i t ion  regula t ion  to  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
Operators…Matters Arising,’ BUSINESSDAY, 8 August 2014, 1; ‘Market Operator Seek 
Review of SEC’s New Capital Requirement,’ LEADERSHIP, 16 JUNE 2014, 3. 

43  M. Taylor, ‘The Road From “Twin Peaks” And The Way Back’ (2009-2010) vol. 16 Conn. Inst. 
L. J. 61, 71 – 72, 91. 
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one agency.  The  present  UK approach,  in  which  the  FCA regula tes  

conduct  of  bus iness  and  compet i t ion ,  suppor ts  th is  a rgument .  44   

In  addi t ion  to  the  obvious  synergy of  implement ing  two 

complementary  objec t ives  through one  agency,  th is  approach i s  a l so  

cos t  e f fec t ive  in  tha t  i t  obvia tes  the  need  for  a  separa te  f inancia l  

compet i t ion  agency,  wi th  i t s  concomitant  requi rements  of  s ta f f ing  

and annual  budgetary  a l loca t ion .  A fur ther  advantage  i s  tha t  

au thor isa t ion ,  supervis ion  and examinat ion  of  the  bus iness  models  

opera ted  by  f inancia l  in termediar ies  in  the  context  of  market  

in tegr i ty  regula t ion ,  should  provide  oppor tuni ty  for  the  OSFS to  

bui ld  compet i t ion  cons idera t ions  in to  the  des ign  of  i t s  pol ic ies ,  

regula tory  in tervent ions  and remedies .   
 

6.5 .3  Dynamic  and Analyt ica l  Approach to  Compet i t ion  

In  f inancia l  serv ices  as  wel l  as  in  o ther  a reas  of  the  economy,  the  

benef i t s  of  e f fec t ive  compet i t ion  are  enhanced ef f ic iency ,  more  

innovat ion  and lower  pr ices ,  which  in  turn  he lp  to  provide  a  

broader  range  of  be t te r  products  and  serv ices  tha t  meet  consumers’  

needs .  But  ident i fy ing  compet i t ion  i ssues  a rguably  requi res  de ta i led  

analys is  and  unders tanding  of  the  compet i t ive  cons t ra in ts  on  

in termediar ies  and  when in tervent ion  i s  needed.  To do  th is ,  a  

dynamic  and analy t ica l  approach,  in  the  sense  of  a  forward  looking  

and methodica l  compet i t ion  surve i l lance  s t ra tegies  a re  sugges ted .  

These  s t ra tegies  can  inc lude  but  not  necessar i ly  l imi ted  to :  (a )  a  

s tudy of  the  market  power  he ld  by  in termediar ies ,  wi th  focus  on  

how r iva l ry  i s  res t r ic ted  because  i t  i s  d i f f icu l t  for  new 

organisa t ions  to  en ter  the  market  or  to  grow rapid ly  which  might  be  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
44  Chapter 1, Part 1E, Financial Services Act 2012 (UK). See also, FCA, The FCA’s Approach to 

Advancing Its Objectives (London: FCA, 2013) 36 – 44.  
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as  resul t  of  s t ra tegic  behaviour  of  es tabl i shed  in termediar ies  or  

the i r  reputa t ion;  (b)  a  s tudy of  the  problems in  the  f low of  

informat ion  be tween market  par t ic ipants ,  wi th  focus  on  where  

in termediar ies  cannot  obta in  the  informat ion  they  need  on  

consumers ,  or  consumers  cannot  obta in  the  informat ion  they  requi re  

on  the  serv ices  ava i lab le  in  the  market ;  (c )  a  s tudy of  the  reasons  

why consumers  do  not  swi tch  in termediar ies ,  inc luding  whether  

in termediar ies  a r t i f ic ia l ly  ra ise  the  perce ived  cos ts  and  r i sks  of  

swi tching ,  in  turn  prevent ing  the  market  f rom working  wel l ;  (d)  a  

s tudy of  the  pa t te rn  of  consumers’  take  up  of  f inancia l  products ,  

wi th  focus  on  why potent ia l  consumers  or  groups  of  consumer  do  

not  buy cer ta in  f inancia l  products ,  owing poss ib ly  to  a  lack  of  

consumer  awareness  or  unders tanding ,  or  because  the  products  a re  

unsui tab le  or  because  they  are  unnecessary ,  an t i -compet i t ive  

res t r ic t ions  on  the  avai lab i l i ty  of  products ;  and  (e)  a  sus ta ined  

s tudy of  how exis t ing  regula tory  measures  have  adverse  e f fec ts  on  

compet i t ion ,  for  example ,  through making i t  more  d i f f icu l t  for  new 

f inancia l  in termediar ies  to  enter  and grow.    
 

6.5 .4  Punit ive  Sanct ions  for  Ant i -Compet i t ive  Pract ices     

To  s t rengthen  the  ef fec t iveness  of  the  foregoing  proposa ls ,  and  to  

re form the  current  a rguably  weak d isc ip l inary  f ramework for  

handl ing  a  genera l ly  acknowledged ant i -compet i t ive  prac t ice  in  

which  f inancia l  in te rmediar ies  ‘de-market ’  ( spread  negat ive  market  

informat ion  about )  one  another ,  the  proposed  objec t ives-based  

f inancia l  regula t ion  advocates  the  imposi t ion  of  puni t ive  sanct ions  

in  cases  where  i t  i s  es tab l i shed  tha t  one  or  more  f inancia l  

in termediar ies  have  d i rec t ly  or  through the i r  of f icers ,  sought  to  

undermine  the i r  compet i tors .  The  sanct ions  can  range  f rom f ines ,  
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suspens ion  f rom par t ic ipa t ing  in  the  capi ta l  and  (or )  money 

markets ,  to  an  of f ic ia l  reques t  for  the  d ismissa l  of  the  l iab le  

of f ic ia l s  of  an  er r ing  f inancia l  in termediary .   

 Sanct ions  a re  canvassed  because  of  the i r  potent ia l  to  de ter  

and  s t igmat ise  an t i -compet i t ive  conducts  among in termediar ies .  For  

grea ter  e f fec t iveness ,  the  OSFS should  have  the  power  to  f i t  

sanc t ions  to  the  gravi ty  of  the  conduct  in  a propor t ional  and 

ascending  scale  f rom f ines  to  suspens ion ,  d ismissa l  and  for  ser ious  

cases .  Where  i t  i s  es tab l i shed  tha t  an  ant i -compet i t ive  conduct  of  a  

f inancia l  in termediary  or  a  group  was  ca lcula ted  to  explo i t  or  has  

explo i ted  consumers ,  the  sanct ions  to  be  appl ied  should  incorpora te  

res t i tu t ionary  sanct ions  tha t  a re  meant  to  ‘c law back’  and  re turn  to  

the  consumers ,  the  ga ins  f rom the  conduct .  The  d isc ip l inary  

approach i s  recommended not  only  for  an t i -compet i t ive  conducts  

but  a l so  for  v io la t ions  of  market  in tegr i ty  ru les .    
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6.6  CO N C L U S I O N   

This  chapter  has  presented  the  f i r s t  in  the  two levels  of  the  reform 

proposa ls  under  the  objec t ive-based  f inancia l  regula tory  approach 

canvassed  for  Niger ia .  I t  has  a r t icu la ted  the  normat ive  pr inc ip les  

and  s t ra tegies  for  a  be t te r  and  more  e f fec t ive  implementa t ion  of  

f inancia l  sys tem s tabi l i ty ,  consumer  pro tec t ion ,  f inancia l  market  

in tegr i ty ,  and  f inancia l  market  compet i t ion .   

The  pr inc ip les  and  s t ra tegies  d iscussed  in  th is  chapter  a re  

ex tens ive  and far  reaching ,  in  te rms of  the i r  potent ia l  to  br ing  

subs tant ia l  and  qual i ty  change  to  f inancia l  regula t ion  in  Niger ia ,  

par t icu lar ly  those  s t ra teg ies  dea l ing  wi th  the  es tabl i shment  of  three  

spec ia l i s t  f inancia l  regula tors ;  the  redef in i t ion  of  the  per imeters  of  

sys temic  s tab i l i ty ;  imposi t ion  of  l iab i l i ty  for  negl igent  f inancia l  

regula t ion;  the  use  of  ‘c i rcu i t  breakers’  to  ha l t  market  mel tdown;  

the  use  of  market  conduct  r i sk  mapping;  and  appl ica t ion  of  

behavioura l  economics  to  consumer  pro tec t ion .  They are  ex tens ive ,  

because  they  address  most  of  the  i ssues  we d iscussed  under  the  

anatomy of  f inancia l  regula tory  cr i s i s  in  Niger ia  in  Chapters  1  and 

2 .  They are  fa r  reaching  because  they  opera t ional i se  the  theore t ica l  

advocacy for  a  Niger ian  objec t ives-based  t r ip le  peaks  f inancia l  

regula t ion  in  Chapter  3 .  In  so  doing ,  they  argue  prac t ica l ly  for  

amendments  to  and  (or )  repea l  of  ex is t ing  laws  and the  abol i t ion  

and rea l ignment  of  the  funct ions  per formed by  SEC and NAICOM 

and for  the  CBN to  be  d ives ted  of  i t s  f inancia l  s tab i l i ty  funct ion .  

Chapter  7  tha t  fo l lows next  d iscusses  the  normat ive  proposa ls  to  

dea l  wi th  the  potent ia l  p i t fa l l s  and  paradoxes  of  the  reform 

s t ra teg ies  and  pr inc ip les  canvassed  in  th is  chapter .  I t  a l so  
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ar t icu la tes  complementary  s t ra tegies  to  enhance  the  prospects  of  the  

reform proposa ls  canvassed  thus  far  in  th is  thes is .  
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P I T F A L L S ,  P A R A D O X E S  A N D  P R O S P E C T S  O F  O B J E C T I V E S - B A S E D  

T R I P L E  P E A K S  F I N A N C I A L  R E G U L A T I O N  I N  N I G E R I A  

 

7 . 1  I N T R O D U C T I O N  

Thi s  chap t e r  p r e sen t s  t he  s econd  l eve l  o f  t he  r e f o rm  p roposa l s  

and  s t r a t eg i e s  compr i s ed  i n  t he  advocacy  f o r  t he  adop t i on  o f  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a .  

F i r s t ,  i t  a d d r e s s e s  t h e  p o t e n t i a l  p i t f a l l s  a n d  p a r a d o x e s  i n  t h e  

r e f o rms ,  i dea s  and  s t r a t eg i e s  c anvas sed  t hus  f a r  i n  t he  t he s i s .  

S e c o n d  a n d  t o  e n h a n c e  t h e  p r o s p e c t s  o f  t h e  p r o p o s e d  r e g u l a t o r y  

f r amew ork  i t  engages  w i th  t h r ee  a rguab ly  un ive r s a l  conce rns  i n  

f i nanc i a l  r egu l a to ry  r e f o rm r ega rd l e s s  o f  w he the r  t he  con t ex t  o f  

t he  r e f o rm  i s  an  emerg ing  o r  an  advanced  marke t  n ame ly :  ( a )  t he  

i nhe ren t  f r ag i l i t y  o f  t he  f i nanc i a l  sy s t em ( t he  pe rpe tua l l y  r i sk  

p rone  bus ine s s  ope ra t i ons⎯as se t  and  l i ab i l i t y  m i sma tch⎯o f  

f i nanc i a l  i n t e rmed ia r i e s ,  ( b )  t he  po l i t i c a l  e conomy  o f  f i nanc i a l  

r egu l a t i on  and  a  r egu l a to ry  s i ne  cu rve  unde r  wh ich  a  pe r i od  o f  

r i go rous  r egu l a to ry  s c ru t i ny  a f t e r  a  f i nanc i a l  c r i s i s  i s  f o l l owed  by  

i nc r ea s ing  r e l axa t i on  o f  t he  ru l e s  and  t yp i ca l l y  c ap tu r e  o f  t he  

r egu l a to r  ( o r  a t  l e a s t  t o  s o m e  d e g r e e )  b y  t h e  i n d u s t r y  a n d  ( o r )  

ve s t ed  i n t e r e s t s  ou t s i de  t he  i ndus t ry ;  and  ( c )  t he  cogn i t i ve  

l im i t a t i ons  on  t he  ab i l i t y  o f  bo th  p r i va t e  ga t ekeepe r s  ( i . e .  t he  

f i nanc i a l  p r e s s )  and  pub l i c  r egu l a to r s  t o  pe r ce ive  new  f i nanc i a l  

s y s t e m  r i s k s  a c c u r a t e ly  be f o r e  i t  i s  demons t r ab ly  t oo  l a t e . 1  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  These three concerns have been articulated in different forms by commentators and scholars in 

the field of financial regulation including but by no means limited to the following leading 
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The  chap t e r  u se s  two  app roaches  t o  add re s s  t he  p i t f a l l s ,  

p a r adoxes  and  p ro spec t s .  The  f i r s t  app roach  moun t s  coun t e r  

a rgumen t s  aga in s t  some  o f  t he  key  p roposa l s  c anvas sed  t hus  f a r  

i n  t he  t he s i s  and  r e spond s  t o  t he se  a rgumen t s .  The  s econd  

app roach  exp lo r e s  a  f i nanc i a l  r egu l a to ry  s t r a t egy  t o  enhance  t he  

v i ab i l i t y  o f  ou r  r e f o rm  p roposa l s .  I t  doe s  t h i s  i n  t e rms  o f  a  

p roposa l  f o r  i n t roduc t i on  o f  a  manda to ry  r egu l a to ry  cap i t a l  r u l e  

f o r  s y s t emica l l y  s i gn i f i c an t  f i nanc i a l  i n s t i t u t i ons  i n  N ige r i a ,  a s  a  

complemen ta ry  and  p r even t i ve  r e f o rm  s t r a t egy  t o  a ch i eve  t h r ee  

goa l s :  cu rb  exces s ive  l eve r age ;  a c t  a s  a  co rpo ra t e  gove rnance  

d i s c ip l i na ry  r egu l a to ry  t oo l ;  and  min imi se  t he  need  f o r  f u tu r e  

pub l i c  ba i l ou t s .     

 Wi th in  t he  f r amework  o f  t he se  two  app roaches ,  t he  chap t e r  

i s  o rgan i s ed  i n to  f i ve  s ec t i ons .  The  f i r s t  s ec t i on  i s  t h i s  

i n t roduc t i on .  The  s econd  s ec t i on  h igh l i gh t s  and  c r i t i ques  key  

p roposa l s  i n  chap t e r  4  ( compa ra t i ve  r egu l a to ry  l e s sons  f rom 

Canada ,  Ma lays i a ,  Un i t ed  K ingdom and  Un i t ed  S t a t e s ) ,  chap t e r  5  

( neg l i gence  l i ab i l i t y  a s  a  r egu l a to ry  accoun t ab i l i t y  t oo l )  and  6  

( s t r a t eg i e s  f o r  imp lemen t ing  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on  i n  N ige r i a ) .  The  t h i rd  s ec t i on  canvas e s  and  

de f ends  t he  u se  o f  I r r edeemab le  Conve r t i b l e  Deben tu r e s  ( ICDs)  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
figures, J. Coffee first in ‘Systemic Risk After Dodd-Frank: Contingent Capital and the Need for 
Regulatory Strategies Beyond Oversight,’ (2011) 111 Colum. L. Rev. 795, 809 – 24; and again 
in, ‘The Political Economy of Dodd-Frank: Why Financial Reform Tends to be Frustrated and 
Systemic Risk Perpetuated,’ (2012) 97 Cornell L. Rev. 1019, 1029 – 36; N. Taleb in The Black 
Swan: The Impact of the Highly Improbable, (London: Penguin Books Limited, 2010) the entire 
book is devoted to the ‘predictive uncertainty’ of events in the several areas of human life, 
including the financial services industry; G. Cooper, The Origin of Financial Crises: Central 
Banks, Credit Bubbles and the Efficient Market Fallacy (Petersfield: Harriman House Ltd, 
2008) 91 – 106.    
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as  manda to ry  f i nanc i a l  r egu l a to ry  cap i t a l  i n  N ige r i a .  The  f ou r th  

s e c t i o n  c o n c l u d e s  t h e  c h a p t e r .   
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7 .2  P I T F A L L S  A N D  P A R A D O X E S  O F  N I G E R I A N  O B J E C T I V E S -

B A S E D  T R I P L E  P E A K S  F I N A N C I A L  R E G U L A T O R Y  S T R U C T U R E  

Th i s  s ec t i on  add re s se s  t he  p i t f a l l s  and  pa r adoxes  i n  s o m e  o f  t he  

r e f o rm  p roposa l s  c anvas sed  i n  chap t e r s  4 ,  5  and  6 . 2 I n  t h r ee  sub -

head ings  be low ,  we  sha l l  cons ide r  how to  r e so lve  t he  p i t f a l l s  and  

pa r adoxes  wh ich  migh t  be  i nduced  by :  ( a )  t he  compa ra t i ve  

l e s s o n s  canvas sed  i n  Chap t e r  4 ;  ( b )  t he  u se  o f  neg l i gence  l i ab i l i t y  

neg l i gence  l i ab i l i t y  a s  a  f i nanc i a l  r egu l a to ry  accoun t ab i l i t y  t oo l ;  

and  ( c )  t he  r ep l acemen t  o f  t he  f unc t i ona l  f i nanc i a l  r egu l a to r s  

w i t h  t h r e e  o b j e c t i v e s - ba sed  t r i p l e  peaks  r egu l a to r s .      

7 .2 .1  The  P i t fa l l s  and  Paradoxes  o f  Incorpora t ing  Comparat ive  

Les sons  

The  d i s cus s ion  unde r  t h i s  sub - head ing  f ocuse s  on  two  ma jo r  

componen t s  o f  t he  compara t i ve  l e s sons  canvas sed  i n  chap t e r  4  

name ly ,  t he  u se  o f  l eve r age  cap  and  cap i t a l  con t ro l .  We  have  

chosen  t o  concen t r a t e  on  t he se  l e s sons  because  we  cons ide r  t hem 

to  be  t he  mos t  po t en t i a l l y  p rob l ema t i c  t o  t r an sp l an t  i n to  t he  

N i g e r i a n  r e g u l a t o r y  c o n t e x t .     

7 .2 .1 .1  From Leverage  Cap  to  Leverage  Rat io  

Leve rage  cap  a s  a  r egu l a to ry  t oo l  t o  cu rb  exces s ive  c r ed i t  

expans ion  i n  t he  N ige r i an  f i nanc i a l  sy s t em,  i s  a  ma j o r  componen t  

o f  t he  compa ra t i ve  l e s sons  canvas sed  i n  chap t e r  4 .  Th i s  a s  we  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2  The researcher conceives pitfalls as those implementation difficulties, which could that are 

likely to be induced either because some or all of the reforms canvassed in the thesis are 
perceived as revolutionary or fundamentally against the received regulatory orthodoxy. 
Paradoxes are the contradictions in the internal order of the reforms and how they fit into the 
peculiar circumstances of Nigeria as a capital importing emerging market with a less 
sophisticated and largely banking dominated financial services industry in comparison with 
advanced and sophisticated markets like Canada, UK and US.  
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a rgued  i n  t ha t  chap t e r ,  worked  we l l  i n  Canada  be f o r e  t he  GFC 

because  i t  i n c luded  o f f - ba l ance  shee t  exposu re s  i n  i t s  de f i n i t i on  

o f  a s s e t s  and  l im i t ed  Canad i an  banks  t o  a  c r ed i t  r i sk  o f  on ly  20% 

o f  t he i r  T i e r  1  Cap i t a l  and  T i e r  2  Cap i t a l .  Pos t  GFC,  l eve r age  cap  

ha s  moved  beyond  a  Canad i an  so lu t i on  and  i t  i s  now in  a  

mod i f i ed  s ense  conce ived  a s  an  i n t e rna t i ona l  f i nanc i a l  r egu l a to ry  

be s t  p r ac t i c e  ru l e :   l e ve rage  ra t i o .  Base l  I I I ,  t he  pos t  GFC cap i t a l  

adequacy  ru l e s  w h i c h  t h e  B C B S  p ropose s  f o r  t he  r egu l a t i on  o f  

banks ,  s t i pu l a t e s  t ha t  l eve r age  r a t i o  sha l l  be  c a l cu l a t ed  by  

d iv id ing  a  bank ’ s  T i e r  1  (ma j o r ly  i t s  common  equ i t y )  c ap i t a l  by  

t he  bank ’ s  ave rage  t o t a l  conso l i da t ed  a s se t s  ( no t  r i sk  we igh t ed )  

o r  pu t  d i f f e r en t l y ,  a  bank ’ s  c ap i t a l  measu re  ( t he  numera to r )  

d iv ided  by  t he  exposu re  measu re  ( t he  denomina to r ) . 3 Banks  a r e  

expec t ed  t o  m a in t a in  a  l eve r age  r a t i o  i n  exces s  o f  3% unde r  t he  

new  cap i t a l  adequacy  ru l e s .  

 I n  s imp le  t e rms ,  l eve r age  r a t i o  i s  an  i nd i ca to r  o f  how much  

a  bank  ha s  l en t  ou t  compared  t o  t he  amoun t  o f  money  i t  h a s  i n  

r e s e rve ,  i t s  c ap i t a l .  Th i s  means  t ha t  ( u s ing  t he  3% benchmark )  f o r  

eve ry  N 33 .33  l en t ,  b anks  shou ld  ho ld  N 1  i n  r e s e rve  i n  c a se  t he  

bo r rower  de f au l t s  on  t he  l oan .  The  CBN adop t ed  t h i s  t oo l  f r om 

2013  bu t  w i th  a  2% inc r ea se  ove r  t he  3% p roposed  i n  Base l  I I I .  I n  

t he  Regu la to ry  and  Superv i so ry  Framework  f o r  t he  Opera t i ons  o f  

a  Mor tgage  Re - F inance  Company  (MRC)  i n t roduced  i n  2013  a  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3  BCBS, Basel III: A Global Regulatory Framework for more Resilient Banks and Banking 

Systems (Basel: Bank for International Settlements, December 2010) 12, 61 – 3; ⎯, Basel III 
Leverage Ratio and Disclosure Requirements, (Basel: Bank for International Settlements, 
January 2014) 1. 



	
   334	
  

bank  o r  p r ima ry  mor tgage  f i nance  i n s t i t u t i on  wh ich  ope ra t e s  a s  a  

mor tgage  Re - f i nance  Company  s h a l l  m a i n t a i n  a t  a l l  t i m e s  a  

l eve r age  r a t i o  no t  l e s s  t han  5%. 4  The  s ame  r a t i o  app l i e s  t o  

D e v e l o p m e n t  F i n a n c e  I n s t i t u t i o n s  ( D F I s ) . 5  G i v e n  t h a t  m o r t g a g e  

f i nanc ing  i s  a r ea  i n  w h ich  c r ed i t  r i s k  can  bu i l d  up  i n  t he  f i nanc i a l  

s y s t e m ,  t h e  i n t r o d u c t i o n  o f  l e v e r a g e  r a t i o  i s  c o m m e n d a b l e .  

Whe the r  t he  s ame  a rgume n t  j u s t i f i e s  t he  app l i c a t i on  o f  s im i l a r  

pe r cen t age  o f  r a t i o  t o  DFI s  i s  ques t i onab l e  because  t he  

t r an sac t i ons  (mos t l y  i n f r a s t ruc t u r e s )  t hey  f i nance  i f  sound ly  

s t r u c t u r e d  o u g h t  t o  b e  l e s s  s u s c e p t i b l e  t o  r e p a y m e n t  i s s u e s  

i nduced  by  marke t  vo l a t i l i t y  o r  i n t e r e s t  r a t e  m o v e m e n t .   

A t  a n y  r a t e  a n d  n o t  t o  l o s e  s i g h t  o f  o u r  c e n t r a l  p o i n t ,  w e  

can  a s sume  on  t he  ba s i s  o f  t he  gene ra l  r egu l a to ry  en thus i a sm tha t  

f o l l ow ed  t he  i nc lu s ion  o f  l eve rage  r a t i o  i n  Bas e l  I I I  t ha t  i t  i s ,  a t  

l e a s t  i n  p r i nc ip l e ,  s e e n  a s  a  b e t t e r  i m p r o vemen t  on  l eve r age  cap  

(bu t  t o  be  c l ea r  w e  a r e  n o t  s a y i n g  t h a t  l eve r age  cap  and  l eve r age  

r a t i o  a r e  t he  s ame  t h ing ) .  Leve rage  r a t i o  t heo re t i c a l l y  enab l e s  

i nves to r s ,  depos i t o r s ,  r egu l a to r s  and  even  po l i t i c i an s  t o  compare  

banks ’  r e l a t i ve  pos i t i ons  and  p r even t  ove r  exposu re .  P rope r ly  

imp lemen ted ,  eve ryone  w i l l  be  ab l e  t o  s ee  how p repa red  t he i r  

bank  i s  and  gua rd  aga in s t  f u tu r e  ba i l ou t s .  Imprope r ly  

imp lemen ted ,  i t  c an  have  a  paradox i ca l  impac t .  Thi s  i s  because  

a s  a  t oo l  t ha t  mon i to r s  banks  aga in s t  t he  t o t a l  c ap i t a l  t hey  ho ld  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4  CBN, Regulatory and Supervisory Framework for the Operations of a Mortgage Re-Finance 

Company (Abuja: CBN, March 2013) 19;  
5  CBN, Regulatory and Supervisory Framework for Development Finance Institutions (Abuja: 

CBN, May 2014) 15.  
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i r r e spec t i ve  o f  r i sk ;  i t  i s  a  b lun t  t oo l .  As  a  b lun t  t oo l  i t  doe s  no t  

d i f f e r en t i a t e  be tween  r i sky  and  s a f e  l end ing .  Th i s  po t en t i a l l y  

d i s t o r t s  t he  i ncen t i ve  s t r uc tu r e  t ha t  p romo te s  l end ing  and  

economic  ac t i v i t y .  A  t yp i ca l  N ige r i an  bank  f o r  i n s t a nce ,  wou ld  

have  t o  ho ld  back  t he  s ame  amoun t  o f  c ap i t a l  f o r  a  r i sky  bus ine s s  

l oan  on  a  s a f e  mor tgage .  I t  cou ld  t he r e f o r e  be  i ncen t i v i s ed  t o  

chase  t he  h ighe r  r i sk  and  h ighe r  r e t u rn  bus ine s se s  i n s t ead  o f  

g iv ing  cus tomer s  w i th  good  c r ed i t  h i s t o r i e s  a f f o rdab l e  mor tgages .  

N o t  o n l y  w i l l  t h e  c o s t  o f  m o r t g a g e s  i n c r e a s e  f o r  c u s t o m e r s ,  i t  i s  

t he  ve ry  s cena r io  t ha t  t he  u se  o f  l eve r age  r a t i o  a ims  t o  

coun t e r ac t .  

Leve rage  r a t i o  c an  work  we l l  a s  l eve r age  cap  d id  i n  Canada  

i f  i t  i s  imp lemen ted  a s  a  f a l l  back  measu re .  I f  t h e  r i sk  mode l l i ng  

t ha t  goes  i n to  we igh t i ng  banks ’  r i sk  i s  de f i c i en t ,  we  can  s t i l l  b e  

con f iden t  t ha t  t hey  have  enough  cap i t a l  i n  r e s e rve  t o  w i th s t and  

any  shocks .  Bu t  i t  i s  impor t an t  t ha t  r i sk  we igh t i ng  r ema ins  t he  

p r ima ry  cons t r a in ing  f ac to r  on  t he  banks ’  ab i l i t i e s  t o  l end  i n  

N i g e r i a .  T w o  s u g g e s t e d  s o l u t i o n s  t o  t h e  p a r a d o x  o f  l e v e r a g e  r a t i o  

a s  a  f i nanc i a l  r egu l a to ry  t oo l  ( unde r  t he  ex i s t i ng  f r amework  i n  

N i g e r i a  a n d  t h e  p r o p o s e d  o b j e c t i v e s - ba sed  app roach )  shou ld  be  t o  

r equ i r e  banks  t o  ho ld  more  cap i t a l  ag a in s t  r i sk i e r  l oans ;  and  t o  

d i s c lo se  a l l  o f f - ba l ance  shee t  exposu re s  f o r  t ho rough  r i sk  

w e i g h t i n g ,  a s  was  t he  app roach  w i th  t he  u se  o f  l eve r age  cap  i n  

Canada .   
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7 .2 .1 .2  Cap i ta l  Contro l  

The  u se  o f  c ap i t a l  con t ro l s  t o  r egu l a t e  t he  cap i t a l  ou t f l ows  and  

i n f l ows  a s  a  compara t i ve  l e s son  f rom Ma lays i a  i s  admi t t ed ly  a  

pa r adox i ca l  p roposa l .  Th i s  i s  because  N ige r i a  i s  a  c ap i t a l  

impor t i ng  coun t ry  t ha t  ough t  no t  t o  imp lemen t  a  r egu l a to ry  

measu re  t ha t  wou ld  d i s cou rage  f o r e ign  i nves tmen t s .  How 

the r e f o r e  s hou ld  cap i t a l  con t ro l s  be  u sed  t o  p ro t ec t  t he  su rge  and  

f l i gh t  o f  f o r e ign  cap i t a l  f r om induc ing  f i nanc i a l  s y s t emic  

me l tdown  in  N ige r i a  w i thou t  d i s cou rag ing  genu ine  f o r e ign  

i nves tmen t s ?   

 B road ly ,  c ap i t a l  con t ro l s  c an  be  e i t he r  r e s t r a in t s  on  f o r e ign  

exchange  t r an sac t i ons  o r  on  cap i t a l  a ccoun t  t r an sac t i ons  and ,  i f  

t he  l a t t e r ,  t hey  can  be  p l aced  on  cap i t a l  i n f l ows  o r  ou t f l ows .  

These  r e s t r a in t s  may  i n  t u rn  t ake  t he  f o rm  o f  t axe s  o r  quan t i t a t i ve  

r e s t r i c t i ons . 6 Wi th  t he  knowledge  o f  t he  u se  o f  c ap i t a l  con t ro l s  i n  

Ch ina , 7 Ch i l e 8 and  Ma lays i a , 9 and  i n  add i t i on  t o  t he  p roposa l  f o r  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6  R. Buckley and D. Arner, From Crisis to Crisis: The Global Financial System and Regulatory 

Failure (Alpena an den Rijn: Kluwer Law International, 2011) 213.  
7  China introduced capital controls in the aftermath of the Asian crisis of 1997-8 to maintain the 

value of its currency as the increase in the competitiveness of its exports in the wake of 
devaluation would have devastated other teetering economies in the region: Buckley and Arner 
(n 6) 212 – 13.  

8  Chile introduced its capital controls in 1991 modified them twice during the decade, and 
suspended them in 1998, because downturn in international capital flows obviated the need for 
controls. Two key highlights of the controls were that all portfolio flows including foreign loans 
and bond issues were subject to the requirement that an amount equal to a set proportion of the 
flow had to be put on interest-free deposit with the central bank for one year irrespective of the 
duration of the capital inflow; and share issuance by local companies was limited to companies 
with relatively high credit ratings and in a minimum amount of at least $10 million USD, while 
bonds issued abroad by local companies had to have an average minimum maturity of four 
years: ibid, 214 – 5.    

9  Malaysia is best known for its outflow controls implemented on 1 September 1998 near the end 
of Asian crisis of 1997-8, which controls included restriction of trading in Malaysian stocks to 
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ep i sod i c  c ap i t a l  con t ro l s  i n  chap t e r  4  and  r e i t e r a t ed  i n  Chap t e r  5 ,  

t h i s  t he s i s  con t ends  t ha t  i f  p rope r ly  ca l i b r a t ed  w i th  

mac roeconomi c  and  mac ro - p ruden t i a l  measu re s ,  c ap i t a l  con t ro l s  

c an  g ive  N ige r i a  a  r e a l  measu re  o f  t r a c t i on  ove r  i t s  f i nanc i a l  

s y s t e m s  t o  r e d u c e  t h e  p o s s i b i l i t y  o f  c r o s s - bo rde r  t r an smi s s ion  o f  

f i nanc i a l  ‘ boom and  bus t  cyc l e s . ’  

 I n  t e rms  o f  mac roeconomic  measu re s ,  ou r  e conomic  po l i cy  

make r s  shou ld  a sk  whe the r  t he  exchange  a t  a  g ive n  po in t  i n  t ime  

i s  unde rva lued  and  shou ld  be  a l l owed  t o  f l oa t  upwards  a s  a  f i r s t  

s t e p .  I f  n o t ,  t h e y  c a n  w o r k  o n  a c c u m u l a t i n g  t h e  c o u n t r y ’ s  f o r e i g n  

r e se rve s  p rov ided  t ha t  do ing  so  i s  ad judged  t o  be  de s i r ab l e .  I f  no t  

and  i f  t he r e  i s  an  i n f l a t i ona ry  conce rn ,  t hey  cou ld  s t e r i l i s e  

i n t e rven t i ons  i n  t he  f o r e ign  exchange  marke t . 10 I f  i n f l a t i on  we re  

unde r  con t ro l ,  ano the r  op t i on  wou ld  be  t o  cu t  i n t e r e s t  r a t e s .  As  

t he r e  a r e  l im i t s  beyond  wh ich  i t  m igh t  be  l e s s  a t t r a c t i ve  t o  keep  

buy ing  f o r e ign  cu r r ency ,  f i s ca l  t i gh t en ing  may  t hus  be  an  op t i on  

t o  a t t enua t e  t he  ex t e rna l  s t imu lus .  I f  f i na l l y  f i s ca l  t i gh t en ing  ha s  

l im i t ed  e f f ec t  t hen  cap i t a l  con t ro l s  c an  be  u sed  t o  dea l  w i th  t he  

s i t u a t i o n . 11  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
the Malaysian Stock Exchange, foreign exchange controls prohibiting unofficial trading and 
import and export of the ringgit and punitive taxes if capital was withdrawn from the country 
under one year: ibid, 215 – 6.  

10  M. Garcia, ‘Can Sterilised FX Purchases under Inflation Targeting Be Expansionary,’ (2011) 
cited in O. Canuto and M. Cavallari, ‘Monetary Policy and Macro-prudential Regulation,’ 
(2013) Policy Research Working Paper 6310, The World Bank Poverty Reduction and 
Economic Management Network, 18 (Garcia’s work shows how sterilized interventions by the 
central bank in an inflation targeting regime tend to have an expansionary effect on aggregate 
demand).    

11  For more on how macroeconomic measures can be used together capital controls, see Canuto 
and Cavallari (n 10) 17 – 20.  
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 I n  pa r a l l e l ,  i f  c ap i t a l  i n f l ows  cause  p ruden t i a l  conce rns ,  

mac ro - p ruden t i a l  t oo lk i t s  may  be  more  e f f i c i en t  and  shou ld  be  

u sed  be f o r e  c ap i t a l  con t ro l s .  I l l u s t r a t i ve ly ,  i f  t he  sou rce  o f  t he  

conce rn  i s  exce s s ive  bo r rowing  f rom ab road  by  N ige r i an  banks  o r  

t he  impac t  o f  such  bo r rowing  on  domes t i c  c r ed i t  g rowth ,  a  

r egu l a to ry  s t i pu l a t i on  t ha t  t h i s  bo r rowing  shou ld  be  on  a  l ong  

t e rm  deve lopmen ta l  t e rms  i s  a rguab ly  l e s s  coun t e r - p roduc t i ve  

t han  t ax ing  a l l  f o r e ign  sou rce s  o f  f und ing .  I f  t he  conce rn  i s  abou t  

s u r g e  i n  s h o r t  t e r m  s p e c u l a t ive  i n f l ows ,  i t  s hou ld  be  cons ide r ed  

f i r s t  w h e t h e r  i t  w o u l d  b e  l e s s  c o u n t e r - p roduc t i ve  t o  c r ea t e  a  

s e p a r a t e  m a r k e t  e n t r y  p o i n t  f o r  f o r e i g n  p o r t f o l i o  i n v e s t m e n t s  w i t h  

h ighe r  c ap i t a l  r equ i r emen t s  f o r  i n t e rmed ia r i e s  who  med ia t e  such  

i nves tmen t s .  The  s econd  s t e p  cou ld  be  t o  impose  h igh  cap i t a l  

ga in  t ax  i f  t he  su rge  t u rn s  t o  f l i gh t  c ap i t a l .  I n  e i t he r  s cena r io  and  

i n  wha t eve r  f o rm  cap i t a l  i n f l ows  migh t  c ause  conce rn  i n  N ige r i a ,  

i t  i s  sugges t ed  t ha t  con t ro l s  shou ld  be  l a s t  r e so r t  measu re  and  a s  

pa r t  o f  a  package  o f  po l i c i e s  whose  t a rge t  i s  f i nanc i a l  s t ab i l i t y  

and  no t  a s  b lun t  i n s t rumen t s  o f  ‘ e conomic  na t i ona l i sm . ’  

7 .2 .2  Quantum I s sues  in  L iab i l i t y  f or  Neg l i gen t  Superv i s i on    

The  p roposa l  i n  chap t e r  5  f o r  t he  impos i t i on  o f  l i ab i l i t y  f o r  

neg l i gen t  f i nanc i a l  supe rv i s i on  and  (o r )  r egu l a t i on  su r e ly  b rooks  

f o rmidab l e  oppos i t i on  no t  l e a s t  because  i t  i s  f a r  f r om the  

r egu l a to ry  no rm.  Arguab ly  more  s e r i ous  t han  t h i s  no rma t ive  i s sue  

i s  t he  l i ke ly  deb i l i t a t i ng  e f f ec t  o f  t he  quan tum o f  damages  t ha t  

m igh t  be  imposed  on  a  r egu l a to r .  I t  i s  a rguab l e  t ha t  t he  



	
   339	
  

magn i tude  o f  damages  cou ld  be  such  t ha t  m igh t  t h r ea t en  t he  

economic  v i ab i l i t y  o f  t he  r egu l a to r .  Where ,  a s  o f t en  i s  t he  ca se ,  

t he  S t a t e  unde rwr i t e s  t he  r egu l a to r ’ s  l i ab i l i t y  t h rough  a  gua ran t ee  

o r  i ndemni ty  t h i s  m igh t  a l so  have  s i gn i f i c an t  l i ab i l i t y  imp l i ca t i on  

f o r  t ax paye r s .  Th i s  quan tum i s sue  t he r e f o r e  demands  c lo se r  

d i s cus s ion .     

The re  a r e  a rguab ly  two  ways  i n  wh ich  we  can  add re s s  t h i s  

i s sue .   The  f i r s t  i s  t h rough  an  emp i r i c a l  r e s ea r ch  t o  ob t a in  da t a  

on  wha t  t he  f i nanc i a l  consequences  o f  t h i s  l i ab i l i t y  cou ld  be  and  

u se  t ha t  da t a  t o  eva lua t e  t he  accep t ab i l i t y  o f  t he  p roposa l .  The  

s e c o n d  i s  t o  e x p l o r e  s t r a t e g i e s  t o  m e e t  t h e  q u a n t u m  o f  d a m a g e s ,  

r ega rd l e s s  o f  i t s  magn i t ude  and  t o  p rov ide  a  pe rmanen t  l i ab i l i t y  

s a f e t y  n e t  f o r  r e g u l a t o r s .   

The  f i r s t  app roach  i s  a rguab ly  mor e  t heo re t i c a l l y  

conv inc ing  because  i t  c an  y i e ld  emp i r i c a l l y  ob j ec t i ve  c r i t e r i a  

w i t h  w h i c h  w e  c a n  t e s t  t h e  q u a n t u m  i m p l i c a t i o n s  o f  a  l i a b i l i t y  

r eg ime  f o r  neg l i gen t  f i nanc i a l  supe rv i s i on .  A l l  t he  s ame ,  we  

r e spec t f u l l y  a rgue  t ha t  t h i s  app roach  w o u l d  b e  i m p r a c t i c a l  

because  i t  f a ce s  f our  uncer ta in t i e s .   F i r s t ,  d a m a g e s  i n  a n  a c t i o n  

f o r  f i nanc i a l  s upe rv i s o ry  neg l i gence  a r e  mos t  l i ke ly  t o  be  

quan t i f i ed  by  r e f e r ence  t o  t he  amoun t  o f  t he  c l a iman t s ’  l o s t  

depos i t s  o r  i nves tm en t s  w i th  i n t e r e s t  whe re  app l i c ab l e  c a l cu l a t ed  

a t  r a t e s  con t r ac t ed  f o r . 12  G i v e n  t h i s  l i ke l i hood  how can  we  

accu ra t e ly  agg rega t e  t he  en t i r e  depos i t s  and  i nves tmen t s  i n  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
12  This proposition is supported by Lord Kinkel’s adoption of the case formulated by the plaintiffs 

in Yuen Kun Yeu v A.G. of Hong Kong (1998) 1 AC 175 at 187.   
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f i nanc i a l  s y s t em and  a s s ume  tha t  t he  r e s u l t i ng  f i gu re  w i l l  

cons t i t u t e  t he  c l a im  in  a  no t i ona l  l i ab i l i t y  c a se  aga in s t  t he  

r egu l a to r ( s ) ?  S e c o n d ,  and  c lo se ly  a l l i ed  t o  t he  f i r s t ,  i s  t he  f ac t  

t ha t  no t  a l l  p r e sen t  depos i t o r s  and  (o r )  i nves to r s  w i l l  ma in t a in  

depos i t s  o r  have  i nves tmen t s  when  t he  cause  o f  a c t i on  acc rue s .  I f  

t h i s  i s  so  a t  l e a s t  t heo re t i c a l l y ,  how can  we  a sce r t a i n  t ha t  

pe r cen t age  o f  t he  t o t a l  depos i t s  and  i nves tmen t s  t ha t  wou ld  

cons t i t u t e  a  neg l i gen t  l i ab i l i t y  c l a im(s )  ex  pos t  s u p e r v i s o r y  

f a i l u r e?  The  t h i rd  unce r t a in ty  i s  t ha t  s i nce  t he  f i na l  quan tum o f  

damages  i n  neg l i gen t  l i t i ga t i on  depends  on  s eve ra l  f a c to r s  

i nc lud ing  pa r t i c u l a r l y  t he  cou r t ’ s  a s s e s smen t  o f  t he  c l a iman t s ’  

en t i t l emen t ,  con t r i bu to ry  neg l i gence  and  l o s s  m i t i ga t i ng  

c i r cums tances ;  how do  we  accu ra t e ly  deduc t  a l l  o f  t he se  

i nc lud ing  pa r t i cu l a r l y  l o s s  m i t i ga t i ng  pay - ou t s  and  r ecove ry  ( i . e .  

f r om the  depos i t  i n s u rance  f und ,  i nves to r  p ro t ec t i on  f und  and  

hedg ing )  f r om the  va lue  o f  po t en t i a l  r e cove ry?  Re l a t ed  t o  t he  

t h i rd  unce r t a in ty  i s  t he  f ou r th  unce r t a in ty  on  how do  we  

pu t a t i ve ly  appo r t i on  damages  f o r  t he  pu rpose s  o f  j o in t  and  (o r )  

s e v e r a l  l i a b i l i t i e s  o f  t w o  o r  m o r e  r e g u l a to r s .  Acco rd ing ly  i t  i s  

s t r o n g l y  a n d  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  f o u r  u n c e r t a i n t i e s  

d i s cus sed  above  doom the  emp i r i c a l  app roach  t o  accuracy  and  

va l i d i t y  a t t ack  f rom the  ons e t .  Even  so  and  a rguab ly ,  an  ac tua ry  

may  be  ab l e  t o  c a l cu l a t e  and  quan t i f y  t he  impac t  o f  t he se  

unce r t a in t i e s .  Howeve r ,  t h i s  va lua t i on  and  i t s  me thodo logy  wou ld  

r equ i r e  an  app roach  t ha t  i s  ou t s i de  t he  s cope  o f  t he  me thodo logy  



	
   341	
  

chosen  f o r  t h i s  t he s i s .  We  the r e f o r e  s u g g e s t  t h a t  t h i s  s h o u l d  b e  a  

f o l l ow  up  emp i r i c a l  s t u d y  t o  t h i s  r e s e a r c h .   

U n d e r  t h e  s e c o n d  ( e x p l o r i n g  s t r a t e g i e s )  a p p r o a c h ,  a  s t r a t e g y  

and  one  wh ich  a rguab ly  p rov ide s  a  v i ab l e  ex  an t e  s o l u t i o n  t o  t h e  

r i sk  o f  r egu l a to r s ’  i n so lvency  i n  t he  N ige r i an  con t ex t  i s  t he  

c r ea t i on  o f  a  pe rmanen t  l i ab i l i t y  f und  t o  de f r ay  t he  quan tum o f  

r e cove ry  aga in s t  f i nanc i a l  r egu l a to r s  f o r  neg l i gen t  supe rv i s i on  

l ong  be f o r e  t he  r ecove ry  a r i s e s .  Th i s  f und  i t  i s  sugges t ed  can  be  

t e rmed  Regu l a to ry  L i ab i l i t y  Fund  (RLF) .  I n  t e rms  o f  how much  

s h o u l d  b e  i n  t he  RLF .  Th i s  c an  be  pegged  t o  t he  t o t a l  r egu l a to ry  

cap i t a l  o f  f i nanc i a l  i n t e rmed ia r i e s  i n  t he  f i nanc i a l  sy s t em 

ca l cu l a t ed  i n  t he  i n t e rva l  o f  a t  l e a s t  f i ve  yea r s  t o  a ccommoda t e  

changes  i n  t he  number  o f  t he se  f i nanc i a l  i n t e rmed ia r i e s .  I t  c an  

a l so  be  pegged  t o  t he  t o t a l  number  o f  depos i t s  and  i nves tmen t s  i n  

t h e  f i nanc i a l  sy s t em d iv ided  by  t he  number  o f  f i nanc i a l  

i n t e rmed ia r i e s  and  ca l cu l a t ed  i n  t he  i n t e rva l  o f  f i ve  yea r s  t o  

a ccommoda t e  changes  i n  depos i t s ,  i nves tmen t s  and  t he  number  o f  

f i nanc i a l  i n t e rmed ia r i e s .   E i t he r  app roach  w o u l d  enab l e  a  

dynamic  RLF .  F i n a nce  f o r  t he  RLF  shou ld  come  f rom th r ee  ma in  

s o u r c e s .  F i r s t ,  f i n a n c i a l  i n t e r m e d i a r i e s  s h o u l d  f i n a n c e  t h e  f u n d  

t h rough  annua l  l ev i e s  c a l cu l a t ed  a s  a  pe r cen t age  o f  t he i r  t o t a l  

c r ed i t  r i sk  a s se t s  and  payab l e  r ega rd l e s s  o f  t he i r  f i nanc i a l  s t a t e .  

Th i s  i s  sugges t e d  on  t he  t heo ry  t ha t  ma lp r ac t i c e ( s )  on  t he  pa r t  o f  

f i nanc i a l  i n t e rmed ia r i e s  w o u l d  b e  t he  s econda ry  cause  o f  l o s se s  

t o  depos i t o r s  and  i nves to r s  and  t he  cu lpab l e  i n t e rmed ia ry  migh t  
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be  i n so lven t  a t  t he  t ime  when  r egu l a to r s  a r e  he ld  l i ab l e .  A l s o  i f  

l ev i e s  a r e  payab l e  on  t he  f i nanc i a l  s t a t e  o f  i n t e rmed ia r i e s ,  t h i s  

cou ld  encou rage  t hem to  u se  t he  excuse  o f  poo r  f i nanc i a l  s t a t e  t o  

avo id  paymen t .  Second ,  a  s t i pu l a t ed  pe r cen t age  o f  t he  annua l  

i ncome  o f  f i nanc i a l  r egu l a to r s  shou ld  be  pa id  i n to  t he  f und .  Th i s  

paymen t  i s  pu r suan t  t o  a  t heo re t i c a l  r e cogn i t i on  o f  t he  f i nanc i a l  

r egu l a to r s ’  p r ima ry  l i ab i l i t y  on  t he  g round  o f  su pe rv i so ry  f a i l u r e .  

F o r  r e a s o n s  o f  f a i r n e s s  r e g u l a t o r s  t o o  s h o u l d  p a y  r e g a r d l e s s  o f  

w h e t h e r  t h e y  d e c l a r e  s u r p l u s  i n c o m e .  T h i r d ,  t h e  F e d e r a l  

G o v e r n m e n t  s h o u l d  c o n t r i b u t e  a  s u m  c a l c u l a t e d  a s  a  p e r c e n t a g e  o f  

t he  combined  paymen t s  by  i n t e rmed ia r i e s  and  r egu l a to r s .  Th i s  

paymen t  i s  pu r suan t  t o  a  t heo re t i c a l  r e cogn i t i on  o f  t he  

G o v e r n m e n t ’ s  f a i l u r e  t o  e x e r c i s e  i t s  o v e r s i g h t  p o w e r s  o v e r  

r egu l a to r s .  A  pa r t  o f  t he  f und  cou ld  be  i nves t ed  t o  i nc r ea se  y i e ld .  

I n  t he  un l i ke ly  even t  t ha t  t he  f und  i s  i nadequa t e  t o  t o t a l l y  de f r ay  

t he  quan tum o f  r e cove ry  aga in s t  r egu l a to r s ,  a t  a  g iven  t ime ,  t he  

c l a iman t s  c an  be  pa id  w i th  a  f i nanc ia l  r egu la to ry  l i ab i l i t y  bonds  

i s sued  by  t he  gove rnmen t  and  s ecu red  w i th  f u tu r e  paymen t s  i n to  

t he  RLF .  Th i s  paymen t  s t r a t egy  a rguab ly  obv i a t e s  t he  need  f o r  a  

s u d d e n  a n d  h u g e  c a s h  c a l l  o b l i g a t i o n  o n  t h e  F e d e r a l  G o v e r n m e n t  

t o  t op  up  t he  RLF  o r  unde rwr i t e  t he  damages  payab l e  by  t he  

r egu l a to r s . 13 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13  The Resolution Cost Fund (RCF) that was meant to defray the cost of resolving insolvent banks 

in Nigeria after the crisis of 2008 – 09, provides support for this proposal. The RCF is financed 
through levies payable by banks starting at the end of 2011, with the CBN providing annual 
contribution of N50 billion as a public sector contribution. The banks’ levies are a flat premium 
of 30 basis points of total assets. The total amount of funding is capped at N1.5 trillion (N500 
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I t  c an  be  ques t i oned  why  s im i l a r  f unds  shou ld  be  no t  

e s t ab l i shed  i n  o the r  a r ea s  o f  S t a t e ’ s  r egu l a to ry  i n t e rven t i on  ( e . g .  

i n  educa t i on ,  hea l t h  and  ene rgy  s ec to r s )  whe re  t he r e  migh t  be  

r egu l a to ry  f a i l u r e .  Th i s  we  a rgue  i s  a  po l i cy  dec i s i on  and  i t  i s  

open  t o  t he  S t a t e  t o  dec ide  whe the r  o r  no t  t o  e s t ab l i sh  l i ab i l i t y  

f unds  i n  o the r  a r ea s  o r  even  a  c en t r a l  l i ab i l i t y  f und  t o  cove r  a l l  

i t s  po t en t i a l  l i ab i l i t y  exposu re s .   

7 .2 .3  From Func t iona l  t o  Objec t ive s - b a s e d  T r i p l e  P e a k s  

R e g u l a t o r s   

I n  t he  l i gh t  o f  t he  r egu l a to ry  i s sue s  and  t he  r e f o rm  app roaches  

d i s cus sed  i n  Chap t e r  2 ,  t he  p roposa l  i n  Chap t e r s  3  a n d  6  f o r  t he  

e s t ab l i shmen t  o f  t h r ee  ob j ec t i ve s - ba sed  f i nanc i a l  r egu l a to r s  

po t en t i a l l y  f a ce s  t h r ee  p i t f a l l s .  F i r s t ,  doe s  t he  e s t ab l i shmen t  o f  

t he  FSSA,  CFPA and  O S F S  e f f e c t i v e l y  a d d r e s s  i n t e r - agency  

coo rd ina t i on  unde r  f unc t i ona l  r egu l a t i on  o r  ‘me re  r e - a r r angemen t  

o f  t he  cha i r s  on  t he  deck  o f  t he  T i t an i c? ’  Second ,  wou ld  t he  

F S S A ,  C F P A  a n d  O S F S  b e  n e c e s s a r i l y  m o r e  a m e n a b l e  t o  

gove rnmen ta l  ove r s igh t  t han  CBN,  SEC and  N A I C O M ? T h i r d ,  a r e  

t he  p roposed  r egu l a to r s  i n t r i n s i ca l l y  impe rv ious  t o  c ap tu r e  by  

ve s t ed  i n t e r e s t s  w i th in  t he  f i nanc i a l  sy s t em and  t he  l a rge r  

N i g e r i a n  s o c i e t y ?  W e  s h a l l  i n  t h e  t h r e e  s u b s e c t i o n s  t h a t  f o l l o w  

be low  exp lo r e  complemen ta ry  s t r a t eg i e s  t o  add re s s  t he  t h r ee  

p i t f a l l s .  

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
billion for the CBN and N1 trillion for the banks). See IMF, Nigeria: Financial Sector Stability 
Assessment (Washington D.C.: IMF, May 2013) 32 – 3.  
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7 .2 .3 .1  I n t e r - agency  Coord ina t ion  

To  add re s s  i n t e r - agency  coo rd ina t i on  i t  i s  sugges t ed  t ha t  t h r ee  

ru l e s  shou ld  be  i nc luded  i n  t he  enab l i ng  l aw( s )  f o r  FSSA,  CFPA 

and  OSFS .  The  f i r s t  r u l e  shou ld  compe l  t he  t h r ee  r egu l a to r s  t o  

co l l abo ra t e  i n  t he  d i s cha rge  o f  t he i r  r e spec t i ve  r egu l a to ry  du t i e s .  

The  s econd  ru l e  shou ld  s t i pu l a t e  t ha t  t he  r egu l a to r s  have  j o in t  

and  s eve ra l  s t a t u to ry  du t i e s  t o  p r even t  supe rv i so ry  f a i l u r e .  The  

t h i rd  ru l e  shou ld  s t i pu l a t e  t ha t  e ach  r egu l a to r  i s  l i ab l e  f o r  

s u p e r v i so ry  f a i l u r e  t ha t  occu r s  w i th in  i t s  r emi t .   

7 .2 .3 .2  Overs igh t  Through  Democra t i c  Accountab i l i t y    

A  cen t r a l  a rgumen t  i n  f i nanc i a l  r egu l a t i on  i s  t ha t  r egu l a to r s  

s h o u l d  b e  i n d e p e n d e n t  s t a t u t o r i l y  a n d  o p e r a t i o n a l l y . 14   The  

r a t i ona l e  f o r  t h i s  a rgumen t  i s  t ha t  i f  f i nanc i a l  r egu l a to r s  a r e  

s u b j e c t  t o  p o l i t i c a l  f o r c e s ,  po l i t i c i an s  w i l l  man ipu l a t e  mone t a ry  

po l i cy  f o r  t he i r  sho r t - run  advan t age  a t  a  l ong - run  cos t . 15 Bu t  t he  

i ndependen t  Cen t r a l  Bank  o f  N ige r i a  d id  no t  pe r f o rm  pa r t i cu l a r l y  

w e l l  t o  p r e v e n t  t h e  c r i s i s  o f  2 0 08  –  09  and  i t  h a s  t hus  f a r  no t  

a ccoun t ed  f o r  i t s  pe r f o rmance  be f o re  t he  c r i s i s .  Th i s  a rguab ly  

s u g g e s t s  t ha t  i ndependence  i s  no t  a  gua ran t ee  t ha t  t he  r egu l a to r  

w i l l  p e r f o r m  a n d  b e  a c c o u n t a b l e  f o r  i t s  c o n d u c t .  T o  e n h a n c e  t h e  

accoun t ab i l i t y  o f  t he  FSSA,  OSFS  and  CFPA and  t o  complemen t  

t he  u se  o f  j ud i c i a l  a ccoun t ab i l i t y  c anvas sed  i n  chap t e r  5  i t  i s  

s u g g e s t e d  t h a t  t h e  r e g u l a t o r s  s h o u l d  b e  m a d e  democra t i ca l l y  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
14  Basel Committee on Banking Supervision, Core Principles for Effective Banking Supervision, 

Principle 2 (Basel: Bank for International Settlements, September 2012) 10, 22 – 24.   
15  J. Stiglitz, The Price of Inequality (London: Penguin Books, 2013) 311 – 2.    
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accoun tab l e  t h rough  r egu l a r  pe r f o rmance  aud i t  by  a  r egu l a to ry  

ove r s igh t  commi t t e e  composed  o f  r ep r e sen t a t i ve s  o f  t he  Min i s t r y  

o f  F inance ,  t he  Na t i ona l  Assemb ly  and  i n t e r e s t s  g roups  i n  t he  

f i nanc i a l  s y s t em.  The  commi t t e e ’ s  r epo r t  shou ld  a lways  be  

pub l i shed  and  s h o u l d  a t  l e a s t  f o rm  the  ba s i s  o f  budge t a ry  

a l l oca t i on  t o  e ach  r egu l a to ry  agency  and  whe re  nece s sa ry  f o r  

d i s c ip l i na ry  ac t i on  and  ove rhau l  o f  t he  gove rnance  o f  a  r egu l a to r  

w h i c h  p e r f o r m s  c o n s i s t e n t l y  b e l o w  t h e  t h r e s h o l d  t h e  c o m m i t t e e  

e s t ab l i she s  f o r  e f f ec t i ve  r egu l a t i on .   

 To  add re s s  t he  conce rn  on  whe the r  t he  f o r ego ing  w i l l  no t  

me re ly  c r ea t e  an  add i t i ona l  l aye r  o f  bu reauc racy  t o  be  pa id  f o r  by  

t axpaye r s ,  i t  i s  sugges t ed  t ha t  commi t t e e  member s  shou ld  be  

pe r sons  who  ho ld  gove rnmen ta l  o r  p r i va t e  s ec to r  appo in tmen t s .  

They  shou ld  on ly  be  pa id  f o r  ou t  pocke t  expense s  i ncu r r ed  i n  t he  

pe r f o rmance  o f  t he i r  work .      

 P r o p e r l y  u s e d ,  democ ra t i c  a ccoun t ab i l i t y  c an  p rov ide  a  

mechan i sm  to  de t ec t  neg l i gen t  r egu l a to ry  conduc t  e a r l y  and  

demand  r emed ia l  a c t i ons  be f o r e  t he  conduc t  c an  c r ea t e  

vu lne r ab i l i t i e s  f o r  a  sy s t emic  c r i s i s .  I t  a l so  r emed ie s  t he  s i t ua t i on  

a f t e r  t he  c r i s i s  o f  2 0 0 8  –  09  d i s cus sed  i n  Chap t e r  5  i n  wh ich  

s e n i o r  o f f i c i a l s  o f  t h e  C B N  a n d  S E C  c o n d u c t e d  t h e m s e l v e s  i n  

d i s r ega rd  o f  t he  ove r s igh t  power s  o f  t he  Na t i ona l  Assemb ly . 16  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16  Instances of this disregard are aptly documented in the Report of Ad-hoc Committee on 

Investigations into the Near Collapse of Nigerian Capital Market (Abuja: National Assembly, 
Resolution No HR70/2012).  
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 F i n a l l y ,  d e m o c r a t i c  a c c o u n t a b i l i t y  can  engende r  h igh  

qua l i t y  f i nanc i a l  r egu l a t i on  i n  N ige r i a ,  by  ensu r ing  t ha t  f i nanc i a l  

r egu l a to ry  ac t i ons  a r e  gu ided  by  e igh t  i n t e r connec t ed  c r i t e r i a .  

The  f i r s t  i s  t ha t  t hey  s e rve  c l ea r l y  i den t i f i ed  po l i cy  goa l s ,  and  

a r e  e f f ec t i ve  i n  a ch i ev ing  t hose  goa l s .  The  s econd  i s  t ha t  t hey  

have  a  sound  l ega l  and  emp i r i c a l  ba s i s .  The  t h i rd  i s  t ha t  t hey  

p roduce  bene f i t s  t ha t  j u s t i f y  co s t s  and  t ake  economic ,  

env i ronmen ta l  and  soc i a l  e f f ec t s  i n to  accoun t .  The  f ou r th  i s  t ha t  

t hey  min imi s e  c o s t s  a n d  m a r k e t  d i s t o r t i o n s .  T h e  f i f t h  i s  t h a t  t h e y  

p romo te  i nnova t i on  t h rough  marke t  i ncen t i ve s  and  ob j ec t i ve s -

ba sed  app roaches .  The  s i x th  i s  t ha t  t hey  a r e  c l e a r ,  s imp le  and  

p r ac t i c a l  f o r  u se r s .  The  s even th  i s  t ha t  a r e  cons i s t en t  w i th  o the r  

r egu l a to ry  ac t i ons  and  po l i c i e s .  The  e igh t  i s  t ha t  t hey  a r e  

compa t ib l e  a s  f a r  a s  pos s ib l e  w i th  compe t i t i on ,  t r ade  and  

i nves tmen t  f a c i l i t a t i ng  p r i nc ip l e s  a t  t he  domes t i c  and  

i n t e rna t i ona l  l eve l s .     

7 .2 .3 .3  How  Do  W e  Prevent  Capture?    

The  FSSA,  CFPA and  OSFS  migh t  e ven tua l l y  be  cap tu r ed .  Th i s  

cou ld  be  r e g u l a t o r y  c a p t u r e  w h e r e  t h e  o f f i c i a l s  o f  t h r e e  

r egu l a to ry  i n s t i t u t i ons  come  f rom and  r e tu rn  t o  t he  ve ry  f i nanc i a l  

i n t e rmed ia r i e s  t hey  a r e  supposed  t o  r egu l a t e .  The i r  i ncen t i ve s  and  

t hose  o f  t he  f i nanc i a l  i n t e rmed ia r i e s  w o u l d  t h u s  b e  a l i g n e d  e v e n  

i f  t he i r  i ncen t i ve s  wou ld  no t  be  a l i gned  w i th  t hose  o f  o the r  

s t a k e h o l d e r s  i n  t h e  f i n a n c i a l  s y s t e m  i n c l u d i n g  f i n a n c i a l  
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consumer s  and  t he  gove rnmen t .  17  S u s t a i n e d  r e g u l a t o r y  c a p t u r e  

c an  i n  t u rn  l e ad  t o  cogn i t i v e  cap tu re  i n  wh ich  t h e  con t i nuous  

c ro s sove r  o f  o f f i c i a l s  o f  r egu l a t ed  i n t e rmed ia r i e s  t o  t he  t h r ee  

r egu l a to ry  i n s t i t u t i ons  cou ld  l e ad  t he  l a t t e r  t o  e spouse  and  adop t  

po l i c i e s  t ha t  r e f l e c t  t he  co l l e c t i ve  mindse t  o f  t he  f o rmer .  I t  c an  

a l so  be  d i r ec t  cap tu re ,  s u c h  as ,  when  f i nanc i a l  i n t e rmed ia r i e s  

l obby  po l i t i c i an s  t o  ge t  t he i r  f avou red  cand ida t e s  appo in t ed  i n to  

key  pos i t i ons  w i th in  t he  t h r ee  r egu l a to ry  i n s t i t u t i ons .  Las t l y  bu t  

by  no  means  t he  l e a s t ,  i t  cou ld  be  pecun ia ry  cap tu re  w h e r e  

o f f i c i a l s  o f  t he  FSSA,  CFPA and  OSFS  a r e  i nduced  ma te r i a l l y  t o  

f avou r  i n t e r e s t s  w i th in  o r  w i thou t  t he  f i nanc i a l  sy s t em.   

To  r educe  t he  r i sk s  and  cos t  o f  c ap tu r e  and  more  t o  add re s s  

t he  po l i t i c a l  e conomy  o f  t he  r e f o rms  p roposed  t hus  f a r ,  f ou r  

s t r a t e g i e s  a r e  c a n v a s s e d  n a m e l y :  ( i )  n o n- r ec ru i tmen t  o f  f i nanc i a l  

i n t e rmed ia r i e s ’  o f f i c i a l s  i n to  r egu l a to ry  i n s t i t u t i ons ;  ( i i )  

ava i l ab i l i t y  o f  qua l i t y  r egu l a to ry  i n f o rma t ion ;  ( i i i )  t r an spa rency  

and  opennes s ;  and  ( i v )  r obus t  c i v i l  and  c r im ina l  de t e r r ence  o f  

r egu l a to ry  pe rve r s i on .  We  sha l l  d i s cus s  e ach  o f  t he se  s t r a t eg i e s  

a s  r e spec t i ve  an t i do t e s  t o  t he  f ou r  t ypes  o f  c ap tu r e  h igh l i gh t ed  

above .   

i .  R e c r u i t m e n t  o f  R e g u l a t o r y  O f f i c i a l s   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
17  This mirrors the classic definition of capture as ‘the control of the regulatory process by those 

whom it is supposed to regulate or by a narrow subset of those affected by regulation,’ by W. 
Mattli and N. Woods, ‘In Whose Benefit?: Explaining Regulatory Change in Global 
Regulation,’ in W. Mattli and N. Woods (eds), The Politics of Global Regulation (Princeton: 
Princeton University Press, 2009) 13.  
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To  add re s s  t he  r i sk  o f  r egu l a to ry  cap tu r e  pe r sons  who  a r e  

w o r k i n g ,  h a v e  w o r k e d  o r  a f f i l i a t e d  w i t h  t h e  f i n a n c i a l  s e c t o r  

s h o u l d ,  a s  a  r i g o rous ly  en f o r ced  po l i cy ,  no t  be  r ec ru i t ed  i n to  t he  

F S S A ,  C F P A  a n d  O S F S .  E v e n  i f  t h e  t h r e e  r e g u l a t o r s  a r e  

i ndependen t  s t a t u to r i l y  and  ope ra t i ona l l y  and  a r e  democ ra t i c a l l y  

a ccoun t ab l e ,  a s  l ong  a s  t hey  a r e  s t a f f ed  o r  headed  by  t he  pe r sons  

a f f i l i a t ed  w i th  f i nanc i a l  i n t e rmed ia r i e s ,  t he r e  i s  a  r i sk  t ha t  t hey  

w o u l d  make  dec i s i ons  t ha t  r ep r e sen t  t he  be l i e f s  and  i n t e r e s t s  o f  

t he  f i nanc i a l  s ec to r  wh ich  dec i s i ons  may  no t  r e f l e c t  wha t  i s  be s t  

f o r  t he  economy ,  f i nanc i a l  cons umer s  and  t he  t ax  paye r s .  I ndeed ,  

s e v e r a l  c o u n t r i e s  do  no t  a l l ow  those  f rom the  f i nanc i a l  s ec to r  t o  

c ro s sove r  t o  f i nanc i a l  r egu l a to ry  i n s t i t u t i ons .  They  a rguab ly  s ee  

i t  a s  an  obv ious  con f l i c t  o f  i n t e r e s t .  The  s ea r ch  f o r  r egu l a to ry  

o f f i c i a l s  shou ld  f ocus  on  expe r t s  ou t s i de  t he  f i nanc i a l  s ec to r  a s  

t hose  i n  t he  s ec to r  a r e  more  a t t uned  t o  mak ing  f i nanc i a l  dea l s  and  

a r e  no t  expe r t s  i n  t he  complex i t i e s  o f  mac roeconomic  

i n t e rdependenc i e s .  

i i .  A v a i l a b i l i t y  o f  Q u a l i t y  I n f o r m a t i o n   

A d d r e s s i n g  t h e  r i s k  o f  c o g n i t i v e  c a p t u r e  r e q u i r e s  f i r s t  t h a t  

r egu l a to ry  cap tu r e  be  add re s sed  i n  t he  manne r  c anvas sed  above .  

I f  r egu l a to ry  o f f i c i a l s  a r e  no t  r e c ru i t ed  f rom the  f i nanc i a l  s ec to r ,  

t he  chances  o f  t he  r egu l a to ry  po l i c i e s  r e f l e c t i ng  t he  co l l e c t i ve  

mindse t  o f  t he  f i nanc i a l  s ec to r  c an  be  managed .  To  f u r t he r  en su re  

t ha t  r egu l a to ry  ac t i ons  and  po l i c i e s  r e f l e c t  t he  i n t e r e s t s  o f  a l l  

s t a k e h o l d e r s  i n  t h e  f i n a n c i a l  s y s t e m  t h e  r e g u l a t o r s  s h o u l d  a s  
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mat t e r  o f  s t a t u to ry  du ty  make  qua l i t y  i n f o rma t ion  on  t he  cos t  and  

bene f i t s  o f  t he i r  a c t i ons  and  po l i c i e s  ava i l ab l e  t o  t he  pub l i c .  

I n f o rma t ion  t ha t  r evea l s  t he  cogn i t i ve  cap tu r e  t o  t he  soc i e ty  may  

gene ra t e  a  demand  f rom the  w ide r  pub l i c  f o r  r emed ia l  r egu l a t i on  

o r  a  change  o f  po l i cy  and  (o r )  r eve r s a l  o f  r egu l a to ry  ac t i on ( s )  

w h e r e  p o s s i b l e .  T h e  i n f o r m a t i o n  s h o u l d  b e  a c c e s s i b l e  a n d  t i m e l y  

t o  have  a  c hance  o f  mo t iva t i ng  a  l a rge  and  su s t a ined  s egmen t  o f  

t he  pub i c  t o  a sk  f o r  change .  Th i s  i s  because  i nacce s s ib l e  

i n f o rma t ion  e i t he r  because  i t  i s  wr i t t en  i n  a  t e chn i ca l  l anguage  o r  

c an  on ly  be  acce s sed  t h rough  a  compl i ca t ed  bu reauc ra t i c  p roce s s  

means  t ha t  on ly  a  sma l l  c i r c l e  o f  expe r t s  c an  a s se s s  t he  l eve l  o f  

cogn i t i ve  cap t u r e  i n  t he  work  o f  r egu l a to r s .  

i i i .  Transparent  and  Open  Appo in tment  Proces s  

D i r e c t  c a p t u r e  o f  r e g u l a t o r y  i n s t i t u t i o n s  b y  c o n t r o l l i n g  t h e  c h o i c e  

o f  t he i r  s en io r  o f f i c i a l s  a rguab ly  pose s  one  o f  t he  mos t  s e r i ous  

cha l l enges  t o  t he  imp lemen ta t i on  o f  t he  r e f o rms  canvas sed  t hus  

f a r  i n  t he  t he s i s .  Th i s ,  a s  we  a rgued  i n  Chap t e r  1 ,  i s  because  

a sc r i p t i ve  cons ide r a t i ons  ( such  a s ,  t he  r e l i g ion ,  e t hn i c i t y ,  

po l i t i c a l  l e an ing  and  soc i a l  a f f i l i a t i ons )  much  more  t han  mer i t ,  

mos t l y  de t e rmine  t he  cho i ce  o f  who  heads  t he  r egu l a to ry  

i n s t i t u t i ons .  Dea l i ng  w i th  d i r ec t  c ap tu r e  o f  r egu l a to ry  i n s t i t u t i ons  

r equ i r e s  t ha t  t h i s  s cena r io  be  r ecogn i s ed  and  con f ron t ed .  

O r d i n a r i l y  a  l e g a l  a p p r o a c h  i n  t e r m s  o f  a d h e r i n g  t o  c l e ar  

s t a t u t o r y  c r i t e r i a  o n  w h o  c a n  h e a d  t h e  f i n a n c i a l  r e g u l a t o r y  

i n s t i t u t i ons  shou ld  su f f i c e .  Fo r  t he  ex i s t i ng  r egu l a to ry  



	
   350	
  

i n s t i t u t i ons ,  such  a s ,  t he  CBN,  SEC,  NAICOM and  NDIC ,  t he se  

c r i t e r i a  a l r e ady  ex i s t  i n  t he i r  enab l i ng  l aws  and  can  be  adap t ed  

w h e r e  s u i t a b l e  f o r  t he  FSSA,  CFPA and  OSFS . 18  

Wha t  does  no t  ex i s t  and  on  wh ich  we  sha l l  f ocus  a t t en t i on  

i s  how t r anspa rency  and  opennes s  c an  p r even t  d i r ec t  c ap tu r e  o f  

t he  FSSA,  CFPA and  OSFS .  T ranspa rency  and  opennes s  i n  t he  

s e l e c t i o n  o f  s e n i o r  o f f i c i a l s  o f  f i n a n c i a l  r egu l a to ry  i n s t i t u t i ons  

do  no t  p r e sen t l y  ex i s t .  Th i s  i s  because  anecdo t a l  ev idence  

gene ra l l y  s p e a k s  t o  t he  gene ra l l y  a cknowledged  s ec r e t i venes s  

beh ind  t he  s e l ec t i on  o f  s en io r  o f f i c i a l s  o f  t he  CBN,  SEC,  

N A I C O M  a n d  N D I C .  O u r  m a i n  a r g u m e n t  t h e r e f o r e  i s  t h a t  t h e  

s e l e c t i o n  o f  s e n i o r  o f f i c i a l s  o f  t h e  t h r e e  p r o p o s e d  r e g u l a t o r y  

i n s t i t u t i ons  shou ld  be  done  t r an spa ren t l y  and  open ly .  

T ranspa rency  i n  t h i s  con t ex t  r equ i r e s  t ha t  a l l  qua l i f i ed  and  

capab l e  c and ida t e s  exc lud ing  t hose  f rom the  f i nanc i a l  s ec to r  

s h o u l d  b e  i n v i t e d  o r  a l l o w e d  t o  a p p l y  a n d  b e  s u b j e c t e d  t o  

r i go rous  s c r een ing  gu ided  by  t h r ee  cons ide r a t i ons  name ly :  

charac t e r ,  academic  qua l i f i ca t i on  and  p ro f e s s iona l  compe t ence .   

The  s e l ec t i on  s c r een ing  shou ld  be  conduc t ed  by  a  m i x e d  a d  

hoc  commi t t e e  t h a t  compr i s e s  o f  r ep r e sen t a t i ve s  o f  a l l  

s t a k e h o l d e r s  i n  t h e  f i n a n c i a l  s y s t e m  i n c l u d i n g  t h e  l a b o u r  

o rgan i s a t i ons  i n  t h e  f i nanc i a l  s ec to r  and  a t  l e a s t  t h r ee  l e ad in g  

academic  expe r t s ,  e ach  i n  e conomics ,  bank ing ,  and  f i nanc i a l  

r egu l a t i on .  The  p r ed i ca t e  c ause  f o r  t h i s  sugges t i on  i s  t o  enab l e  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
18  Reference the relevant provisions of the CBN Act, ISA, NAICOM Act and NDIC Act. 



	
   351	
  

a l l  t hose  who  have  i n t e r e s t  i n  be t t e r  f i nanc i a l  r egu l a t i on  i n  

N i g e r i a  t o  e x e r c i s e  a  d e l e g a t e d  i n f l u e n c e  o n  t h e  c h o i c e  o f  w h o  

heads  r e g u l a t o r y  i n s t i t u t i o n s .   

S p e c i f i c a l l y  a n d  i n  r e l a t i o n  t o  o p e n n e s s ,  i t  s h o u l d  b e  

pos s ib l e  f o r  t he  commi t t e e  t o  head  hun t  su i t ab l e  non -N i g e r i a n  

cand ida t e s  a s  was  done  r ecen t l y  i n  t he  UK,  w i th  t he  appo in tmen t  

o f  M r .  Mark  Ca rney  a s  t he  Gove rno r  o f  t he  Bank  o f  Eng l and ,  

f r om h i s  f o rmer  pos i t i on  a s  Gove rno r  o f  t he  Bank  o f  Canada . 19 

O p e n n e s s  a l s o  r e q u i r e s  t h a t  u l t i m a t e l y ,  p u b l i c  o p i n i o n  s h o u l d  

coun t  and  be  cons ide r ed  i n  t he  cho i ce  o f  who  heads  each  o f  t he  

t h r ee  r egu l a to ry  i n s t i t u t i ons  canvas sed  i n  t he  t he s i s .  An  

unpopu l a r  c and ida t e  by  pub l i c  op in ion  may  no t  nece s sa r i l y  be  

p ro f e s s iona l l y  i ncompe ten t  o r  unsu i t ab l e  f o r  t he  ro l e .  The  

unpopu l a r i t y  cou ld  speak  t o  t he  cand ida t e ’ s  cha r ac t e r  f l aw .  I t  

may  t hus  be  be s t  t o  p r even t  po t en t i a l l y  co r rup t  c and ida t e s  f r om 

head ing  t he  p roposed  f i nanc i a l  r egu l a to ry  i n s t i t u t i ons  t han  t o  l e t  

t hem do  so  and  t hus  be  i n  a  pos i t i on  t o  exh ib i t  t he i r  co r rup t  

i nc l i na t i ons .    

O v e r a l l ,  t r a n s p a r e n c y  a n d  o p e n n e s s  i n  t h e  s e l e c t i o n  o f  

r egu l a to ry  o f f i c i a l s  w i l l  c r ea t e  f ewe r  oppo r tun i t i e s  f o r  d i r ec t  

c ap tu r e  because  t he  pub l i c  i s  more  r ead i l y  ab l e  t o  de t e rmine  

w h e t h e r  i n t e r e s t  g r o u p s  a r e  i n t e r f e r i n g  i n  t h e  c h o i c e  o f  w h o  h e a d s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
19  Of course this appointment is not totally free of capture insinuations as Mr. Carney had worked 

for thirteen years at Goldman Sachs and a considerable part of that time was at the London 
office of the bank: On Mr. Carney’s career history see generally his Wikipedia profile available 
online at: <http://en.wikipedia.org/wiki/Mark_Carney accessed on 4 November 2014> accessed 
on 13 December 2014.  
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t he  r egu l a to ry  i n s t i t u t i ons .  Sec r e t i venes s  and  exc lu s ivenes s  i n  t he  

s e l e c t i o n  p r o c e s s  m a y  c r e a t e  o p p o r t u n i t i e s  f o r  i n t e r e s t  g r o u p 

i n t e r f e r ence  w i thou t  t he  pub l i c  be ing  aware .  T ranspa rency  and  

opennes s  cou ld  a l so  democra t i s e  t he  s e l ec t i on  and  s c r een ing  o f  

r egu l a to ry  o f f i c i a l s  i n  t e rms  o f  s t r eng then  t he  pa r t i c i pa t i on  o f  a l l  

s t a k e h o l d e r s  i n  t h e  f i n a n c i a l  s e c t o r  i n  t h e  s e l e c t i o n  p r o c e s s .     

i v .  R o b u s t  C i v i l  a n d  C r i m i n a l  E n f o r c e m e n t  

To  in duce  r egu l a to ry  o f f i c i a l s  w i th  pecun i a ry  r ewa rds  t o  s ecu re  

r egu l a to ry  f avou r s  a s  a  f o rm  o f  c ap tu r e ,  manac l e s  t he  consc i ence  

o f  i nduced  o f f i c i a l s  and  pe rve r t s  t he  r egu l a to ry  p roce s s .  I t  i s  a  

pe rve r s i on  because  i t  d i s t o r t s  t he  s anc t i t y  o f  t he  r egu l a to ry  

p roce s s  and  skews  i t  i n equ i t ab ly  aga in s t  t hose  who  a r e  e i t he r  

unaware  o f  such  f avou r s  o r  even  when  t hey  a r e  awa re ,  w h o  d o  no t  

have  s u f f i c i e n t  means  t o  s e c u r e  s u c h  f a v o u r s .  The  d i s t o r t i on  

c r ea t e s  an  a symmet ry  o f  advan t age  among  f i nanc i a l  

i n t e rmed ia r i e s  ( r i ch  and  we l l - connec t ed  i n t e rmed ia r i e s  be ing  ab l e  

t o  buy  t he i r  way  t h rough  t he  r egu l a to ry  p roce s s )  t ha t  cou ld  be  

u sed  t o  supp re s s  ma lp r ac t i c e s  by  f i nanc i a l  i n t e rmed ia r i e s .  

 A  r e q u i s i t e  p r e c o n d i t i o n  f o r  p r even t i ng  pecun i a ry  cap tu r e  i s  

f o r  r egu l a to ry  o f f i c i a l s  t o  be  p rov ided  w i th  r e s ou rce s  

p ropo r t i ona t e  t o  t he  r egu l a to ry  t a sk  a l l o t t ed  t o  them.  L inked  t o  

t h i s  and  cons ide r i ng  t he i r  s ens i t i ve  and  s t r a t eg i c  r o l e  i n  t he  

f i nanc i a l  s y s t em,  t hey  ough t  t o  be  r emune ra t ed  above  t he  ave r age  

pay  o f  t he i r  coun t e rpa r t s  i n  r egu l a t ed  f i nanc i a l  i n s t i t u t i ons  t o  

add re s s  t he  pos s ib i l i t y  o f  occupa t i ona l  i n f e r i o r i t y  and  t he  
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t emp ta t i on  t o  demand  o r  a ccep t  i nducemen t s .  Arguab ly ,  i t  i s  a f t e r  

t he  r e sou rce s  and  r emune ra t i on  i s sue s  a r e  add re s sed  t ha t  we  can  

c r ed ib ly  dep loy  t he  two  s t r a t eg i e s  we  p ropose  t o  add re s s  

pecun i a ry  cap tu r e ,  name ly  c iv i l  ‘wh i s t l eb lowing ’  a c t i ons  and  

robus t  c r im ina l  p ro secu t i on  o f  f i nanc i a l  r egu l a to ry  pe rve r s i on .   

‘Whi s t l eb lowing ’  a c t i ons  r equ i r e  an  enab l i ng  s t a t u to ry  

f r amew ork  t ha t  a l l ow s  and  p ro t ec t s  ‘wh i s t l eb lower s ’  w i th in  and  

w i t h o u t  t h e  F S S A ,  C F P A  a n d  O S F S  t o  e x p o s e  p e c u n i a r y  c a p t u r e  

t o  t he  mass  med ia  f o r  pub l i c  knowledge .  The  opp rob r ium f rom the  

exposu re  cou ld  compe l  r emed ia l  a c t i ons  by  t he  a f f ec t ed  

r egu l a to ry  i n s t i t u t i on .  Where  a  wh i s t l eb lower  r e a sonab ly  

pe r ce ive s  t ha t  a  r egu l a to ry  o f f i c i a l  ha s  been  ma te r i a l l y  i nduced  

f o r  t he  pu rpos e s  o f  c ap tu r e ,  t he  s t a t u to ry  f r amework  shou ld  a l l ow  

the  wh i s t l eb lower  t o  f i l e  a  c i v i l  c l a im  aga in s t  t hose  he  su spec t s  

t o  have  pa r t aken  i n  t he  cap tu r e .  The  c l a im  shou ld  be  compensa t ed  

by  a  pe r cen t age  o f  t he  d i sgo rged  i nducemen t  r e ce ived  by  t he  

r egu l a to ry  o f f i c i a l .  The  Un i t ed  S t a t e s  Fal se  C la im  Ac t ,  w h i c h  

a l l ows  qu i  t am  c l a ims  t o  be  b rough t  by  a  r e l a to r  who  ha s  

i n f o rma t ion  abou t  f r aud  aga in s t  gove rnmen ta l  p rog rammes  i s  a  

p r eceden t  f o r  t he  s t a t u to ry  s t r a t egy . 20 

 The  s econd  s t r a t egy  r equ i r e s  a  r obus t  c r im ina l  p ro secu t i on  

o f  f i nanc i a l  r egu l a to ry  pe rve r s i on .  Th i s  shou ld  be  i n  t e rms  o f  a  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
20  A qui tam claim is derived from the law Latin qui tam pro domino rege quam pro se ipso in hac 

parte sequitur, which means he who brings a case on behalf of our lord the King and for 
himself. The United States False Claims Act 1863 (31 U.S. Code §§ 3729 - 3733) allows 
persons who are not affiliated with the government, called ‘relators’ under the law to file actions 
on behalf of the government (informally called whistleblowing especially when the relator is not 
employed by the organisation accused in the suit). Persons filing under the Act stand to receive 
a portion (usually about 15–25 percent) of any recovered damages.  
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s t rong  po l i t i ca l  wi l l  by  gove rnmen t  and  suppo r t  f o r  t he  EFCC and  

t he  ICPC to  i nves t i ga t e  and  p ro secu t e  su spec t ed  r egu l a to ry  

o f f i c i a l s  no  ma t t e r  how h igh ly  p l aced .  Spec i f i c a l l y ,  r obus t  

p ro secu t i on  o f  pe rve r s i on  o f  t he  f i nanc i a l  r egu l a to ry  p roce s s  i s  

demons t r a t ed  more  by  cer ta in t y  o f  sw i f t  and  t horough  

en fo rcemen t  t han  by  t he  s e v e r i t y  o f  t h e  p e n a l  s a n c t i o n s  t ha t  

f o l l ow  a  p ro t r ac t ed  o r  poo r ly  conduc t ed  p ro s ecu t i on .  Th i s  means  

t ha t  eve ry  po t en t i a l  o f f e nde r  shou ld  be  have  no  doub t  t ha t  i f  

c augh t ,  he  w i l l  be  p ro secu t ed  su r e ly ,  exped i t i ous ly  and  w i th  due  

p roce s s .  An  awarenes s  o f  t h i s  even tua l i t y  among  r egu l a to ry  

o f f i c i a l s ,  emp loyees  o f  f i nanc i a l  i n t e rmed ia r i e s  and  u se r s  o f  

f i nanc i a l  s e rv i ce s  cou ld  g r adua l l y  de t e r  co l l u s ive  pe rve r s i on  o f  

t he  r egu l a to ry  p roce s s .  Wi th  such  g r adua l  de t e r r ence  t he r e  i s  a  

v i ab l e  s cope  f o r  t he  r e tu rn  o f  pub l i c  con f idence  i n  t he  s anc t i t y  o f  

t he  f i nanc i a l  r egu l a to ry  p roce s s .   

Even  so  and  no t ab ly ,  c r im ina l  p ro secu t i ons  shou ld  no t  be  

d i s connec t ed  f rom the  c iv i l  qu i  t am  c l a ims  canvas sed  above .  A  

d i s connec t  cou ld  c r ea t e  a  mudd led  en f o rcemen t  r eg ime  i n  wh ich  

bo th  c iv i l  and  c r im ina l  p roceed ings  a r e  i n s t i t u t ed  s imu l t aneous ly  

on  s i m i l a r  f a c t s  and  ev idence .  I t  c an  a l so  encou rage  ‘ l i t i ga t i on  

l o t t e ry ’  i n  wh ich  f r i vo lous ,  vexa t i ous  and  pa r a s i t i c  c i v i l  c l a ims  

a r e  f i l ed  ma in ly  f o r  ma t e r i a l  ga in s  and  on  t he  ba s i s  o f  ev idence  

d i s c lo sed  i n  t he  cou r se  o f  a  c r im ina l  t r i a l .   

To  add re s s  t he  r i sk  o f  con f us ion  and  (o r )  abuse  o f  j ud i c i a l  

p roce s s  i n  t he  u se  o f  c i v i l  and  c r im ina l  en f o rcemen t s ,  f ou r  
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p rocedu ra l  s c r een ing  mechan i sms  a r e  p roposed .  F i r s t ,  a  c i v i l  

a c t i on  on  s im i l a r  f a c t s  and  ev idence  w i th  c r im ina l  p ro secu t i on  

s h o u l d  n o t  b e  f i l e d  a f t e r  t h a t  c r i m i n a l  p r o s e c u t i o n  h a s  

commenced  o r  been  conc luded ,  excep t  t he  c l a im  i s  mean t  t o  

r ed r e s s  pe r sona l  pecun i a ry  l o s s  such  a s  may  have  been  caused  by  

neg l i gen t  f i nanc i a l  supe rv i s i on .  Second  a s  w i th  a l l  c i v i l  c l a ims ,  

t he  c l a im  shou ld  be  f i l ed  w i th in  t he  app l i c ab l e  s t a t u to ry  

l im i t a t i on  pe r i od .  A l t e rna t i ve ly ,  a  spec i a l  r u l e  c an  be  i n t roduced  

t o  t he  e f f ec t  t ha t  a  c i v i l  c l a im  shou ld  be  f i l ed  w i th in  a  r e a sonab l e  

t ime  f rom when  t he  c l a iman t  knows  t he  f ac t s  o f  t he  r egu l a to ry  

pe rve r s i on .  Th i rd ,  t he  c l a iman t  shou ld  f i l e  a l l  t h e  ev idence  he  

pos se s se s  aga in s t  t he  de f endan t ( s )  a t  t he  p r e - t r i a l  s t age  f o r  t he  

cou r t  t o  make  a  p r e l im ina ry  mer i t  f i nd ing  on  whe the r  t he  c l a im  

s h o u l d  p r o c e e d  t o  t r i a l  o r  n o t .  Fou r th ,  i f  t he  c l a iman t  succeeds  a t  

t he  t r i a l  s t age  and  t he  de f endan t ( s )  appea l s ,  t he  r e l evan t  

appe l l a t e  cou r t  shou ld  de t e rmine  t he  que s t i o n  o f  c o s t  a n d  t h e  f a c t  

t ha t  t he  c l a im  was  succe s s f u l  a t  t he  t r i a l  s t age  shou ld  be  f ac to r ed  

i n to  t ha t  de t e rmina t i on .  These  f ou r  s c r e e n i n g  m e c h a n i s m s  a r e  

s u g g e s t e d  f o r  t w o  r e a s o n s :  t o  p r e v e n t  u n m e r i t o r i o u s  qu i  t am  

c l a ims  and  t o  p r even t  a  succe s s f u l  qu i  t am  c l a im  f rom be ing  

f ru s t r a t ed  by  t he  cos t  o f  appe l l a t e  l i t i ga t i on .    

  I n  t he  nex t  s ec t i on  we  sha l l  c anvas s  a  s t r a t e g y  t o  a d d r e s s  

t he  r i sk  t ha t  a  f i nanc i a l  i n s t i t u t i on ’ s  bus ine s s  mode l  and  (o r )  

co rpo ra t e  p r ac t i c e  cou ld  exace rba t e  t he  i nhe ren t  f r ag i l i t y  o f  t he  
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f i nanc i a l  s y s t em and  t hus  i nduce  e i t he r  t he  co l l ap s e  o f  a  f i nanc i a l  

i n t e rmed ia ry  o r  a  sy s t emic  c r i s i s .   

 

 

7 .3  A  S T R A T E G Y  F O R  E N H A N C I N G  T H E  P R O S P E C T S  O F  N I G E R I A N  

O B J E C T I V E S - B A S E D  F I N A N C I A L  R E G U L A T I O N  

Even  i f  a s  w e  h a v e  canvas sed  t hus  f a r  i n  t h i s  t he s i s ,  f i nanc i a l  

r egu l a to ry  no rms  a r e  imp lemen ted  dec i s i ve ly  and  robus t l y ;  and  

t he  r egu l a to ry  i n s t i t u t i ons  a r e  s t r uc tu r ed  t o  pe r f o rm  e f f ec t i ve ly  i n  

N i g e r i a ;  t h e r e  r e m a i n s  o n e  d i f f i c u l t  c h a l l e n g e :  h o w  c a n  p o s t  

f i nanc i a l  c r i s i s  r e gu l a to ry  r e f o rms  t ha t  a r e  o f t en  r e m e d i a l  

( add re s s ing  t he  causa l i t i e s  o f  t ha t  c r i s i s )  preven t  f u tu r e  c r i s e s  

t ha t  c an  be  unp red i c t ab l e?  The  prob l em  o f  p rognos i s  i n  t e rms  o f  

how accu ra t e ly  one  can  p r ed i c t  t he  na tu r e  o f  f u tu r e  c r i s e s  c a s t s  a  

s h a d o w  o f  i n d u b i t ab l e  con j ec tu r e  on  t hose  r e f o rms  t ha t  a r e  

i n t ended  t o  s t ave  o f f  f u tu r e  f i nanc i a l  upheava l s .   Th i s  i s  a l l  t he  

more  so ,  because  such  upheava l s  c an  a r r i ve  w i th  a  suddennes s  

t ha t  ou tpace s  t he  r egu l a to r s ’  cogn i t i ve  a s se s smen t s ,  c r i s e s  

mode l l i ng  and  t he i r  c apac i t i e s  t o  r e spond  e f f ec t i ve ly  be f o r e  

s e r i o u s  d a m a g e  i s  d o n e  t o  t h e  f i n a n c i a l  s y s t e m  a n d  t h e  e c o n o m y . 21  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
21  The idea that financial crisis are ultimately inevitable and almost unpreventable sounds 

pessimistic and antithetical to the preventive outlook of this thesis, but it is a distillation of what 
financial historians have repeatedly argued. From the classic work of Kindleberger to a more 
recent work by Reinhart and Rogoff one recurring theme is undeniable: human beings have 
bounded rationality and will predictably be blindsided by a new crisis. See generally, C. 
Kindleberger and R. Aliber (Sixth Edition), Manias, Panics and Crashes: A History of 
Financial Crises (Basingstoke: Palgrave Macmillan, 2011); C. Reinhart and K. Rogoff, This 
Time is Different: Eight Centuries of Financial Folly: History of Financial Crisis, Fifth Edition 
(New York: John Wiley & Sons Inc, 2009). 
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I n  N ige r i a  a s  w e l l  a s  i n  mos t  f i nanc i a l  sy s t ems ,  t he r e f o r e ,  

t he  cha l l enge  o f  how r emed ia l  and  p r even t i ve  f i nanc i a l  r egu l a t i on  

can  add re s s  t he  ‘h i s t o r i c a l  i n ev i t ab i l i t y ’  o f  f i nanc i a l  c r i s e s  i s  an  

i ne scapab l e  po in t⎯ i ne scapab l e  because  t he r e  a r e  a lway s :  ( a )  t he  

i nhe ren t  f r ag i l i t y  o f  t he  f i nanc i a l  sy s t em ( t he  pe rpe tua l l y  r i sk  

p rone  bus ine s s  ope ra t i ons⎯as se t  and  l i ab i l i t y  m i sma tch⎯o f  

f i nanc i a l  i n t e rmed ia r i e s ; 22 ( b )  t he  po l i t i c a l  e conomy  o f  f i nanc i a l  

r egu l a t i on  and  a  r egu l a to ry  s i ne  cu rve  unde r  wh ich  a  pe r i od  o f  

r i go rous  r egu l a to ry  s c ru t i ny  a f t e r  a  f i nanc i a l  c r i s i s  i s  f o l l owed  by  

i nc r ea s ing  r e l axa t i on  o f  t he  ru l e s  and  t yp i ca l l y  c ap tu r e  o f  t he  

r egu l a to r  ( o r  a t  l e a s t  t o  s o m e  d e g r e e )  b y  t h e  i n d u s t r y  a n d  ( o r )  

ve s t ed  i n t e r e s t s  ou t s i de  t he  i ndus t ry ;  and  ( c )  t he  cogn i t i ve  

l im i t a t i ons  on  t he  ab i l i t y  o f  bo th  p r i va t e  ga t ekeepe r s  ( i . e .  t he  

f i nanc i a l  p r e s s )  and  pub l i c  r egu l a to r s  t o  pe r ce ive  new  f i nanc i a l  

s y s t e m  r i s k s  a c c u r a t e ly ,  be f o r e  i t  i s  demons t r ab ly  t oo  l a t e .  We  

r ea son  t ha t  an  advocacy  f o r  f i nanc i a l  r egu l a to ry  r e f o rm  s u c h  a s  

t he  p r e sen t  e f f o r t ,  s h o u l d  a t  i t s  c l o s i n g  p h a s e  e n g a g e  w i t h  t h e s e  

t h r ee  conce rn s  t o  r e f l e c t  i t s  a cknowledgmen t  and  p r epa ra t i on  f o r  

t he  h i s t o r i c a l  i ne v i t ab i l i t y  o f  f i nanc i a l  c r i s i s .  A  pa r t  o f  t h i s  t a sk  

w a s  a c c o m p l i s h e d  i n  t h e  p r e c e d i n g  s e c t i o n ,  w h e r e  w e  e x p l o r e d  

s t r a t e g i e s  f o r  d e a l i n g  w i t h  cap tu r e .   

Th i s  s ec t i on  t ake s  up  t he  r eminde r  o f  t he  t a sk .  I t  p ropose s  

t he  adop t i on  o f  a  r egu l a to ry  cap i t a l  r u l e  a cc o rd ing  t o  wh ich  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
22  For standard accounts of this mismatch, see generally, C. Calomiris and J. Mason, 

‘Fundamentals, Panics, and Bank Distress During the Depression,’ 93 (2003) Am. Econ. Rev. 
1615; D. Diamond and P. Dybig, ‘Bank Runs, Deposit Insurance and Liquidity,’ 91 (1983) J. 
Pol. Econ. 401.  
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N i g e r i a ’ s  s y s t e m i c a l l y  s i g n i f i c a n t  f i n a n c i a l  i n s t i t u t i o n s  a r e  

compe l l ed  t o  i s sue  I r r edeemab le  Conver t i b l e  Deben tu re s  ( ICDs )  

a s  a  s t r a t egy  t o  manage  f i nanc i a l  f r ag i l i t y ;  augmen t  t he  po t en t i a l  

cogn i t i ve  l im i t a t i on  o f  t he  t h r ee  p roposed  f i nanc i a l  r egu l a to r s ;  

and  t o  s e rve  a s  a  l a t en t  co rpora t e  governance  d i s c ip l i nary  t oo l  

t ha t  k i cks  i n  a s  soon  a s  a  f i nanc i a l  i n s t i t u t i on ’ s  bus ine s s  mode l  

and  (o r )  co rpo ra t e  p r ac t i c e s  exace rba t e  i t s  f r ag i l i t y  i n  a  manne r  

t ha t  pose s  a  r i sk  t o  i t s  so lvency  and  t he  s a f e ty  o f  t he  f i nanc i a l  

s y s t e m . 23  

7 .3 .1  I r r e d e e m a b l e  C o n v e r t i b l e  D e b e n t u r e s   

A s  p r o p o s e d ,  I C D s  a r e  d e b t  i n s t r u m e n t s  t o  b e  m a n d a t o r i l y  i s s u e d  

by  N ige r i an  sy s t em ica l l y  s i gn i f i c an t  i n s t i t u t i ons .  They  a r e  t o  be  

i r r edeemab le  ( canno t  be  bough t  back  by  t he  i s sue r )  and  shou ld  

conve r t  t o  equ i t y  (p r e f e r ence  sha r e s  a s  wou ld  be  a rgued )  i n  t he  

i s su ing  i n s t i t u t i ons  on  t he  occu r r ence  o f  p r ede t e rmined  even t s  t o  

w h i c h  w e  c a n  g i v e  t h e  s h o r t h a n d  n a m e  o f  ‘ c o n v e r s i o n  k i c k e r s . ’  I n  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
23  For the inspiration on the ideas and strategies to be proposed in the discussion of ICDs, the 

researcher drew from and is indebted to earlier pioneer works in this area including the 
following (though not in order of importance): M. Flannery, ‘No Pain, No Gain? Effecting 
Market Discipline via Reversible Convertible Debentures’ in H. Scott (ed.) Capital Adequacy 
Beyond Basel: Banking Securities and Insurance (Oxford: OUP, 2005) 171 – 7; R. McDonald, 
‘Contingent Capital with a Dual Price Trigger (2010) available online at: 
http://ssrn.com/abstract=1553430 accessed on 13 October 2013; J. Coffee, ‘Systemic Risk After 
Dodd-Frank: and the Need for Regulatory Strategies Beyond Oversight,’ (2011) 111 Colum. L. 
Rev. 795, 825 – 34. The researcher also drew inspiration from the positions of FSB and BCBS 
notably from, FSB: Reducing Moral Hazard Posed by Systemically Important Financial 
Institutions: FSB Recommendations and Timelines 3 (2011) available online at: 
http://www.financialstabilityboard.org/publications/r_101111a.pdf, accessed on 13 October 
2013 (listing ‘a quantitative requirement for contingent capital instruments’ among 
recommended measures to improve stability of systemically important financial institutions); 
Press Release, ‘Basel Comm. on Banking Supervision, Group of Governors and Heads of 
Supervision Announce Higher Global Minimum Capital Standard’ (12 Sept. 2010) available 
online at: http://www.bis.org/press/p100912.pdf, accessed on 13 October 2013 (reporting that 
the BCBS and FSB are developing a well integrated approach to systemically important 
financial institutions which could include a combination of capital surcharges, contingent capital 
and bail-in debt).   
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p r inc ip l e ,  t he  po t en t i a l  f o r  t he  ICDs  t o  conve r t  to  sha r e s  and  t hus  

d i l u t e  t he  sha r eho ld ing  o f  t he  i n s t i t u t i on  cou ld  s e rve  a s  a  

coun t e rwe igh t  t o  co rpo ra t e  gove rnance  exces se s  and  exces s ive  

l eve r age  t ha t  o f t en  p r ec ip i t a t e  t he  co l l ap se  o f  mos t  N ige r i a  

f i nanc i a l  i n s t i t u t i on s  and  t he  r i sk  o f  s y s t e m i c  m e l t d o w n  w i t h  t h e  

l a t t e r  r i sk  i n  t u rn  j u s t i f y i ng  pub l i c  ba i l ou t s .  A r g u a b l y  a n d  w i t h  

min ima l  amendmen t s  t he  p rov i s i ons  o f  CAMA r e l a t i ng  t o  

deben tu r e s  c an  s e rve  a s  an  enab l i ng  s t a t u to ry  f r amework  f o r  t h i s  

p roposa l .    

Par t  V I I  o f  t he  CAMA  r egu l a t e s  t he  i s suance  o f  co rpo ra t e  

deben tu r e s .  I t  empower s  i nco rpo ra t ed  compan i e s  i n  N ige r i a  t o  

bo r row  money ,  t o  cha rge  t he i r  p rope r t i e s  and  t o  i s sue  

deben tu r e s . 24 S p e c i f i c a l l y ,  a n  i n c o r p o r a t e d  c o m p a n y  i n  N i g e r i a ,  

c an  l awf u l l y  i s sue  pe rpe tua l  deben tu r e s  and  a  cond i t i on  con t a ined  

i n  any  deben tu r e s ,  o r  i n  any  deed  f o r  s ecu r ing  any  deben tu r e s  

s h a l l  n o t  b e  i n v a l i d  b y  r e a s o n  o n l y  t h a t  t h e  d e b e n t u r e s  a r e  m a d e  

i r r edeemab le  o r  r edeemab le  on ly  on  t he  happen ing  o f  a  

con t i ngency ,  howeve r  r emo te ,  o r  on  t he  exp i r a t i on  o f  a  pe r i od ,  

howeve r  l ong ,  any  ru l e  o f  equ i t y  t o  t he  con t r a ry  

no tw i th s t and ing . 25  F o r  t h e  p u r p o s e s  o f  I C D s ,  i t  s hou ld  be  

s t i pu l a t ed  a s  a  ma t t e r  o f  f i nanc i a l  r egu l a t i on  t ha t  a  cond i t i on  t ha t  

con f e r s  a  r i gh t  o f  r edempt ion  on  t he  i s sue r  sha l l  no t  be  i nc luded  

i n  t he  deben tu r e s  o r  t he  deed  w h i c h  s e c u r e s  t h e  d e b e n t u r e s ;  a n d  i f  

s u c h  c o n d i t i o n  i s  i n c l u d e d  i t  s h a l l  h a v e  n o  e f f e c t .   
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
24  See sections 166, 168(e) 169 and 171 of CAMA.  
25  Section 171, CAMA. 



	
   360	
  

F u r t h e r ,  i t  i s  t h e  l a w  i n  N i g e r i a  t h a t  d e b e n t u r e s  m a y  b e  

i s sued  upon  t he  t e rms  t ha t  i n  l i eu  o f  r edempt ion  o r  r epaymen t ,  

t hey  may  a t  t he  op t i on  o f  t he  ho lde r  o r  t he  c ompany ,  be  conve r t ed  

i n to  sha r e s  i n  t he  company  upon  such  t e rms  a s  may  be  s t a t ed  i n  

t he  deben tu r e s . 26  A g a i n  a s  a  ma t t e r  o f  f i nanc i a l  r egu l a t i on  i t  

s h o u l d  b e  s t i p u l a t e d  t ha t  i n  t he  ca se  o f  conve r t i b l e  deben tu r e s  

manda to r i l y  i s sued  by  a  sy s t emica l l y  s i gn i f i c a n t  f i nanc i a l  

i n s t i t u t i on  a s  r egu l a to ry  cap i t a l ,  s uch  deben tu r e s  sha l l  be  

i r r edeemab le  by  t he  i s sue r  and  conve r t  t o  p r e f e r ence  sha r e s  on  

t e rms  and  on  t he  occu r r ence  o f  even t s  a s  sha l l  be  s t i pu l a t ed  i n  

t he  deben tu r e s  o r  t he  deed  wh ich  s ecu re s  t he  deben tu r e s .  F o r  t h e  

pu rpose s  o f  cons i s t ency ,  t h i s  and  t he  p r ev ious  p rov i s i on  shou ld  

be  r e f l e c t ed  i n  BOFIA ,  I SA  and  t he  I n surance  Ac t .  

Consequen t i a l l y ,  sy s t emica l l y  s i gn i f i c a n t  f i nanc i a l  i n s t i t u t i ons  

s h o u l d  b e  d i r e c t e d  t o  s u b m i t  t o  t h e  C A C ,  a l t e r e d  A r t i c l e s  o f  

A s s o c i a t i on  (AoA)  t ha t  empower  t hem to  i s sue  ICDs  and  t he  CAC 

s h o u l d  i s s u e  t h e m  c o r r e s p o n d i n g  c e r t i f i c a t e s  o f  i n c o r p o r a t i o n . 27 

The  r eminde r  o f  t h i s  s ec t i on  d i s cus se s  how ICDs  shou ld  ope ra t e  

and  how to  add re s s  po t en t i a l  imp lemen ta t i on  p i t f a l l s .   

7 . 3 . 2  Po ten t ia l  Imp lementa t ion  Objec t ions  and  P i t fa l l s  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26 Section 172, CAMA. 
27 Under CAMA, the Articles of Association (AoA) of an incorporated public company limited by 

shares may contains regulations dealing inter alia with classes of shares, alteration of capital and 
voting. The AoA can be amended by a special resolution passed by members of the company. 
The Certificate of Incorporation (CoI) is issued by the CAC to duly registered companies. For 
the contents and the statutory significance of AoA and CoI in Nigeria, see generally, sections 
33, 34, 35, 37, 38, 48 and Part 1, Table A of the First Schedule of CAMA.    
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We an t i c ipa t e  po t en t i a l  imp lemen ta t i on  ob j ec t i ons  and  p i t f a l l s  t o  

t he  u se  o f  ICDs  a s  c anvas sed  above  and  wou ld  add re s s  be low  f ou r  

o f  t he se  po t en t i a l  ob j ec t i ons  and  p i t f a l l s .   

 

 

7 .3 .2 .1  Can  ord inary  share s  ave r t  in so l vency  be t t e r  than  

I C D s ?   

I t  c an  be  ob j ec t ed  t ha t  i f  t he  goa l  i s  t o  ave r t  t he  i n so lven cy  o f  

f i nanc i a l  i n s t i t u t i ons  t ha t  goa l  c an  be  ach i eved  by  manda t i ng  

t he se  i n s t i t u t i ons  t o  i s sue  more  o rd ina ry  sha r e s  r a the r  t han  ICDs .  

Th i s  i s  a  p l aus ib l e  ob j ec t i on  because  i n  t heo ry  t he  un i s sued  pa r t  

o f  a  f i nanc i a l  i n s t i t u t i ons  au thou r i s ed  sha r e  c ap i t a l  c an  be  i s sued  

t o  r a i s e  more  cap i t a l  so  a s  t o  avo id  i n so lvency .  H o w e v e r  a n d  i n  

p r ac t i c a l  t e rms  t h i s  a l t e rna t i ve  i s  po t en t i a l l y  p rob l ema t i c  i n  t ha t  

t he  s a l e  o f  equ i t y  sha r e s  by  an  i s sue r  t ha t  t he  marke t  pe r ce ive s  t o  

be  f i nanc i a l l y  d i s t r e s s ed  wou ld  mos t  l i ke ly  be  app roached  

cau t i ous ly ,  i f  i t  we re  app roached  a t  a l l .   The  i s sue  may  t hus  on ly  

be  pos s i b l e  a t  cons ide r ab l e  d i s coun t  wh ich  i n  t u rn  may  de t e r  t he  

managemen t  f r om mak ing  equ i t y  i s suances  t ha t  wou ld  be  i n  t he  

i n t e r e s t  o f  t he  t axpay ing  pub l i c  wh ich  bea r s  t he  cos t  o f  ba i l ou t s .   

I n  any  even t ,  avo idance  o f  i n so lvency  i s  no t  t he  so l e  

mo t iva t i on  f o r  t he  i s suance  o f  ICDs  and  t he i r  subsequen t  

conve r s ion  t o  p r e f e r ence  sha r e s .  Ano the r  and  a  key  mo t iva t i on  i s  

t o  co - op t  a  s e t  o f  s t akeho lde r s  i n to  t he  f i nanc i a l  i n s t i t u t i on ,  

w h o s e  i n f l u e n c e  c a n  c o u n t e r  c o r p o r a t e  g o v e r n a n c e  e x c e s s e s  a n d  

s h a r e h o l d e r s ’  p r e s s u r e  on  managemen t  t o  a ccep t  g r ea t e r  r i sk .  O f  
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cou r se  i n  a l l  l i ke l i hood  and  i n  t he  absence  o f  a  r u l e  t o  t he  

con t r a ry ,  t he  ho lde r s  o f  t he  ICDs  and  o rd ina ry  sha r e s  o f  t he  

i s su ing  f i nanc i a l  i n s t i t u t i on  wou ld  v i r t ua l l y  be  i den t i c a l .  Thus  a  

r u l e  shou ld  be  i n t roduced  tha t  p r ec ludes  ex i s t i ng  sha r eho lde r s  

f r om ho ld ing  t he  ICD s .  Th i s  s hou ld  be  p r e f e r r ed  t o  t he  

a l t e rna t i ve  o f  b r i ng ing  i n  more  o rd ina ry  sha r eho lde r s  a t  t he  

tw i l i gh t  o f  i n so lvency  w i th  t he  r i sk  t he se  new  sha reho lde r s  cou ld  

accen tua t e  t he  p r e s su re  on  t he  managem en t  i n  t he  f u tu r e  when  t he  

pa l l  o f  i n so lvency  may  have  l i f t ed .   

7 .3 .2 .2  I f  t h e  G o a l  i s  t o  Empower  Cr e d i t o r s ,  W h y  n o t  Au t h o u r i s e  

Cr e d i t o r s  t o  Vo t e?  

P r e s e n t l y ,  CAMA does  no t  exp re s s ly  con f e r  t he  r i gh t  t o  vo t e  t o  

e l e c t  t he  boa rd  o f  d i r ec to r s  on  deben tu r e  ho lde r s . 28 Bu t  o f  cou r se  

t he r e  i s  no  r ea son  why  a  con t r ac t  cou ld  no t  g ive  deben tu r e  

ho lde r s  o r  i ndeed  any  c r ed i t o r  t he  r i gh t  t o  nomina t e  a  d i r ec to r  t o  

any  boa rd  sub j ec t  t o  any  r equ i r ed  r egu l a to ry  app rova l .  Even  so ,  

t he  r egu l a to ry  goa l  he r e  i s  a t  l e a s t  twof o ld :  t o  avo id  de f au l t  and  

i n so lvency  a s  we l l  a s  t o  c r ea t e  a  new  vo t i ng  cons t i t uency .  These  

tw in  goa l s  may  no t  b e  f u l l y  r ea l i s ed  i f  w e  s imp ly  g ive  deben tu r e  

ho lde r s  con t r ac tua l  r i gh t s  t o  e l e c t  d i r ec to r s  i n  l im i t ed  

c i r cums tances .  Such  a  vo t i ng  power  migh t  t he o re t i c a l l y  check  

co rpo ra t e  exces se s ,  bu t  t he  p ro spec t  o f  de f au l t  and  a  po t en t i a l l y  

d i s t ab i l i s i ng  i n so lve ncy  r ema ins  i f  t he  ICDs  do  no t  conve r t  i n to  

equ i t y .  Conve r s ion  o f  ICDs  t o  p r e f e r ence  sha r e s  c an  t he r e f o r e  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
28  Section 176 of CAMA which enumerates the rights of debenture holders does not provide for 

this right.  
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ach i eve  t he  two  r egu l a to ry  goa l s .  Moreove r ,  l im i t i ng  t he  vo t i ng  

r i gh t s  t o  t he  p r e f e r ence  sha r eho lde r s  e f f ec t i ve ly  r e s t r i c t s  t he  

c r ed i t o r s ’  vo i ce  t o  t imes  when  t he  f i nanc i a l  i n s t i t u t i on  i s  i n  

f i nanc i a l  d i s t r e s s .  Th i s  m in imi s e s  t he  na tu r a l  con f l i c t  be tw een  

t he  c r ed i t o r s  and  sha r eho lde r s  ove r  i s sue s  o f  r i sk  and  u se s  t he  

p r e f e r ence  sha r eho lde r s  a s  a  l a t e - s t a g e  f a i l s a f e  d e v i c e .  

7 .3 .2 .3  I s  t h e r e  a  m a r k e t  f o r  I C D s  i n  N i g e r i a ?  

G i v e n  t h e  g e n e r a l  c r i s i s  o f  c o n f i d e n c e  t h a t  f o l l o w e d  t h e  N i g e r i a n  

cap i t a l  ma rke t  c r a sh  and  bank ing  i n so lvenc i e s  o f  2008  –  09  and  

t he  r e l a t i ve  l e s s  soph i s t i c a t ed  dep th  o f  N ige r i an  f i nanc i a l  ma rke t  

compa red  t o  t hose  o f  advanced  economies  such  a s  Canada ,  Un i t ed  

S t a t e s  a n d  U n i t e d  K i n g d o m,  one  may  a sk  i f  t he r e  i s  a  ma rke t  f o r  

ICDs  i n  N ige r i a .  Howeve r ,  i f  we  cons ide r  t he  f a c t  t ha t  t he  ICD ’s  

i nves to r s  need  no t  nece s sa r i l y  be  N ige r i an  ba sed ;  and  t he  f ac t  

t ha t  t he  f i nanc i a l  s ec to r  ha s  cons i s t en t l y  t opped  t he  l i s t  o f  t r aded  

i n s t rumen t s  on  t he  NSE  be f o re  and  a f t e r  t he  N ige r i an  f i nanc i a l  

c r i s i s :  t he  answer  o f  cou r se  i s  t ha t  i n  p r inc ip l e  t he re  i s  a  marke t  

f o r  ICDs  i n  N iger ia . 29 A  f o r t i o r i ,  I C D s  c o u l d  o f f e r  i n v e s t o r s  w h o  

have  shown  sus t a ined  i n t e r e s t  i n  f i nanc i a l  s ec to r  equ i t i e s  a  more  

s e c u r e d  a n d  i n f l u e n t i a l  s t a k e  i n  t h i s  s e c t o r .  T h e  m a r k e t  c a n  e v e n  

be  w idened  f o r  corpora t e  governance  d i s c ip l i nary  purpose s  by  a  

s t r o n g l y  p r o m o t e d  r e g u l a t o r y  p o l i c y  t o  e n c o u r a g e  ‘ a c t i v i s t ’  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
29  This information is from the researcher’s perusal of the information on trading on the NSE as 

published in SEC’s Capital Market Report from 1st Quarter 2010 – 2nd Quarter 2014. The 
reports are available online at: <http://www.sec.gov.ng/capital-market-report.html> accessed on 
4 November 2014.   
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g roups  such  a s  l abou r  and  manuf ac tu r e r s ’  a s soc i a t i ons  t o  i nves t  

i n  t he  ICDs .   

Even  i f  t he  marke t  does  ex i s t  i n  p r i nc ip l e  o r  c an  be  c r ea t ed ,  

one  ques t i on  s t i l l  r ema ins :  wou ld  i nves to r s  no t  r e ad  a  f i nanc i a l  

i n s t i t u t i on ’ s  dec i s i on  t o  i s sue  ICDs  a s  a  s i gna l  t ha t  i t  h a s  p r i va t e  

knowledge  t ha t  i t  i s  app roach ing  t he  ‘v i c in i t y  o f  i n so lvency? ’  

Th i s  ques t i on  can  be  add re s sed  i f  t he  i s su ing  f i nanc i a l  i n s t i t u t i on  

ha s  l i t t l e  cho i ce  because  o f  r egu la to ry  r equ i r emen t s .  I n  t ha t  c a se ,  

t he  dec i s i on  t o  i s sue  ICDs  wou ld  be  s een  a s  ba sed  on  r egu l a to ry  

s t i p u l a t i o n .    

7 .3 .2 .4  Could  Conver s ion  be  ca l l ed  o f f?  

A  f i n a n c i a l  i n s t i t u t i o n  c o u l d  s e e k  w a y s  t o  a v o i d  a n  a p p r o a c h i n g  

conve r s ion  by  nego t i a t i ng  a  pos tponemen t  o r  even  a  c ance l l a t i on .  

E i t he r  o f  t he se  two  cou ld  be  ach i eved  i f  t he  i s sue r  r edeems  o r  

amend s  t he  deben tu r e s  o r  i f  i t  cou ld  conduc t  a  deb t  t ende r  o f f e r  

t ha t  exchange  new  nonconve r t i b l e  deb t  s ecu r i t i e s  a t  a  p r emium 

f o r  t he  ou t s t and ing  ICD s .   

 A  s c e n a r i o  such  a s  t he  f o r ego ing  s t r eng thens  t he  ca se  f o r  an  

i nc r emen ta l  conve r s ion  app roach .  I f  conve r s ion  i s  i nc r emen ta l  

and  t he  deben tu r e s  a r e  i r r edeemab le ,  t hen  t he  i s sue r ’ s  

managemen t  wou ld  mos t  l i ke ly  have  l e s s  r e a son  t o  s eek  t o  

r edeem,  cance l  o r  de l ay  conve r s ion .  The  enab l i ng  r egu l a t i on  

s h o u l d  a l s o  p r e c l u d e  p o s t  i s s u a n c e  a m e n d m e n t s  o r  d e l a y s .  

Ex t r i n s i c  ma rke t  deve lopmen t s  may  t r i gge r  conve r s ion  f o r  non -

bank  f i nanc i a l  i n s t i t u t i ons ,  bu t  a  dua l  p r i c e  t r i gge r  t ha t  r equ i r e s  
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an  i ndus t ry  ( i n su rance  o r  s ecu r i t i e s  s ec to r s )  s t o c k  m a r k e t  i n d e x  

t o  dec l i ne  r e l a t i ve  t o  t he  f i nanc i a l  s ec to r  i ndex  a s  a  who le  be f o r e  

conve r s ion  i s  t r i gge red  cou ld  add re s s  t h i s  p rob l em.  

 

 

 

7 . 4  C O N C L U S I O N  

Thi s  chap t e r  ha s  p r e sen t ed  t he  s econd  and  complemen ta ry  l eve l  o f  

t he  r e f o rm  p roposa l s  and  s t r a t eg i e s  compr i s ed  i n  t he  advocacy  f o r  

t he  adop t i on  o f  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on  i n  N ige r i a .  I t  h a s  add re s sed  t he  p i t f a l l s ,  p a r adoxes  and  

p ro spec t s  o f  t he  p roposed  f i nanc i a l  r egu l a to ry  f r amew ork .  I t  

add re s sed  t he  p i t f a l l s  i n  t e rms  o f  how l eve rage  r a t i o ;  c ap i t a l  

con t ro l s ;  l i ab i l i t y  f o r  neg l i gen t  f i nanc i a l  supe rv i s i on ;  and  t he  

t r i p l e  peaks  r egu l a to ry  a r ch i t e c tu r e  shou ld  be  imp lemen ted  i n  a  

nuanced  and  l e s s  coun t e r - p roduc t i ve  way  t ha t  does  no t  i nduce  

new  r egu l a to ry  f au l t  l i ne s  o r  cons t i t u t e  i n su rmoun tab l e  f i nanc i a l  

bu rden  f o r  t he  N ige r i an  s t a t e .   

 The  chap t e r  a l so  con t ended  w i th  t he  ‘h i s t o r i c a l  

i nev i t ab i l i t y ’  o f  f i nanc i a l  c r i s i s  by  p ropos ing  t he  adop t i on  o f  a  

manda to ry  cap i t a l  r u l e  unde r  wh ich  sy s t emica l l y  s i gn i f i c an t  

f i nanc i a l  i n s t i t u t i ons  i n  N ige r i a  a r e  r equ i r ed  t o  i s sue  

I r r edeema b le  Conve r t i b l e  Deben tu r e s  t ha t  conve r t  t o  p r e f e r ence  

s h a r e s  i n  t h e s e  i n s t i t u t i o n s .  T h e  i s s u a n c e  a n d  c o n v e r s i o n  o f  t he  

ICDs  i s  mean t  t o  a ch i eve  a t  l e a s t  t h r ee  r egu l a to ry  goa l s :  t o  s e rve  
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as  l a t en t  co rpo ra t e  gove rnance  d i s c ip l i na ry  t oo l  f o r  t he  

p r even t i on  o f  exce s s ive  l eve r age  t ha t  cou ld  i nduce  t he  

i n s t i t u t i on ’ s  i n so lvency  and  sy s t emic  c r i s i s ;  t o  obv i a t e  t he  need  

f o r  f u tu r e  pub l i c  ba i l ou t s  o f  t he se  i n s t i t u t i ons ;  and  t o  augmen t  

t he  po t en t i a l  cogn i t i ve  l im i t a t i on  o f  t he  FSSA,  CFPA and  OSFS  

in  t e rms  o f  t he i r  p r epa rednes s  f o r  t he  ‘h i s t o r i c a l  i nev i t ab ly ’  o f  

f i nanc i a l  c r i s e s .   

 The  nex t  and  f i na l  chap t e r  p r e sen t s  t he  ove ra l l  s ummary ,  

conc lu s ions  and  r ecommenda t i ons  o f  t he  t he s i s .  



	
   367	
  

 

 

 

 

 

 

 

 

 

 

 

C H A P T E R  E I G H T   

 

 

 

 

 

 

 

 

 

 

 

 

 



	
   368	
  

C O N C L U S I O N ,  R E C O M M E N D A T I O N S  A N D  F U R T H E R  R E S E A R C H   

8 . 1   I N T R O D U C T I O N  

Thi s  chap t e r  conc ludes  ou r  advocacy  f o r  t he  adop t i on  o f  an  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a .  I t  

r e s t a t e s  ou r  ove ra l l  r e s ea r ch  t hema t i c  t h ru s t ;  h igh l i gh t s  ou r  

r e f o rm  r ecommenda t i ons ;  and  p r e sen t s  t he  a r ea s  i n  wh ich  we  

t h ink  t he  r e sea r ch  c r ea t e s  oppo r tun i t i e s  f o r  f u r t he r  s t udy .  

 Whi l e  t h i s  chap t e r  i s  l e s s e r  i n  l eng th  t han  t he  p r ev ious  

s e v e n  c h a p t e r s ,  i t  i s  s t i l l  s t r u c t u r a l l y  o r g a n i s e d  i n t o  f o u r  s e c t i o n s  

ma in ly  f o r  t he  pu rpose s  o f  c l a r i t y .  Th i s  i n t roduc t i on  i s  t he  f i r s t  

s e c t i o n .  T h e  s e c o n d  s e c t i o n  r e s t a t e s  t h e  t h e s i s ’  t h e m a t i c  t h r us t ,  

i t s  d i f f e r en t  sub - themes  and  how we  pu r sued  each  sub - theme  in  

t he  pa s t  s even  chap t e r s .  The  t h i rd  s ec t i on  summar i s e s  ou r  r e f o rm  

r ecommenda t i ons .  The  f ou r th  s ec t i on  d i s cus se s  t hose  i s sue s  and  

a r ea s  wh ich  can  be  t he  sub j ec t  o f  f u r t he r  r e s ea r ch .   

 

 

 

 

 

 

 

 

 



	
   369	
  

8 .2  T H E M A T I C  T H R U S T ,  S U B - T H E M E S ,  A R G U M E N T S  A N D  

C O N C L U S I O N S  

We have  exp lo r ed  i n  t h i s  r e s ea r ch  t he  l ega l  and  i n s t i t u t i ona l  

f r amew ork  r equ i r ed  t o  add re s s  t he  c r eep ing  c r i s i s  o f  f i nanc i a l  

r egu l a t i on  i n  N ige r i a⎯a  c r i s i s  t ha t  i s  a rguab ly  mos t  r e f l e c t ed  i n  

t he  pa s t  i n c i d e n c e  o f  b a n k i n g  i n s o l v e n c i e s  i n  t h e  c o u n t r y  a n d  t h e  

f i nanc i a l  c r i s i s  o f  2008 - 09 .  To  gu ide  ou r  r e s ea r ch  exp lo r a t i on  and  

a s  a  t hema t i c  t h ru s t  we  posed  two  b road  ques t i ons  i n  t he  

O v e r v i e w  c o n t a i n e d  i n  C h a p t e r  1 .  W e  a s k e d  f i r s t :  w h a t  a r e  t h e  

f i nanc i a l  r egu l a to ry  i s sue s  r e spons ib l e  f o r  and  accen tua t ed  by  t he  

N i g e r i a  f i n a n c i a l  c r i s i s  o f  2 0 0 8-09  and  how shou ld  t he  f i nanc i a l  

r egu l a to ry  f r amework  be  r e f o rmed  t o  add re s s  t he se  i s sue s ,  

i nc lud ing  t he  ques t i on  o f  supe rv i so ry  f a i l u r e  imp l i ca t ed  i n  t ha t  

c r i s i s ?  Our  s e c o n d  q u e s t i o n  r e l a t e s  t o  t h e  p o t e n t i a l  p a r a d o x e s ,  

p i t f a l l s  and  p ro spec t s  o f  adop t i ng  an  ob j ec t i ve s - ba sed  t r i p l e  

peaks  f i nanc i a l  r egu l a t i on  a s  t he  gu id ing  f r amework  f o r  t he  

r e f o rm .  To  s t udy  t he se  two  ques t i ons  and  t he  f ou r  spec i f i c  

r e s ea r ch  ques t i ons  we  l a t e r  posed  i n  Chap t e r  1 ,  we  b roke  t he  

t hema t i c  t h ru s t  o f  t h i s  t he s i s  i n to  f i ve  sub - themes .  A  summary  o f  

t he  a rgumen t s  and  conc lu s ions  unde r  e ach  o f  t he se  sub - themes  i s  

p r e sen t ed  be low .   

8 .2 .1  The  F inanc ia l  Regu la tory  ‘Cr i s i s ’  Sub- theme  

Chap te r s  1  and  2  f ocused  on  t h i s  sub - theme .  I n  chap t e r  1 ,  we  

de f i ned  t he  f i nanc i a l  r egu l a to ry  c r i s i s  i n  N ige r i a  a s  a  pe r ce ived  

i nab i l i t y  o f  t he  cu r r en t  f i nanc i a l  r egu l a to ry  f r amework  t o  
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e f f ec t i ve ly  add re s s  t he  i s sue s  t ha t  cha r ac t e r i s ed  t he  p r ev ious  

ca se s  o f  i n so lvenc i e s  o f  f i nanc i a l  i n s t i t u t i ons  i n  N ige r i a ,  t he  

r egu l a to ry  de f i c i enc i e s ,  supe rv i so ry  f a i l u r e  t ha t  subs t an t i a l l y  

i nduced  t he  f i nanc i a l  c r i s i s  o f  2008 - 09  and  t he  new  r egu l a to ry  

i s sue s  t ha t  t he  c r i s i s  ha s  t hus  f a r  a ccen tua t ed .  We  a rgued  t ha t  t he  

c r i s i s  ha s  man i f e s t ed  i n :  ( a )  t hose  gene ra l  i s sue s  t ha t  have  

pe r enn i a l l y  impeded  t he  emergence  o f  an  e f f ec t i ve  f i nanc i a l  

r egu l a to ry  f r amework  i n  N ige r i a ;  ( b )  t he  r egu l a to ry  de f i c i enc i e s  

and  supe rv i so ry  f a i l u r e  imp l i ca t ed  i n  t he  N ige r i an  f i nanc i a l  c r i s i s  

o f  2008  -  09 ;  and  ( c )  t he  r egu l a to ry  i s sue s  t h rown  by  t he  CBN’s  

i n so lvency  r e so lu t i on  measu re s  pos t  2009 .  We  f ocused  on  

a rgumen t s  ( a )  and  ( c )  i n  Chap t e r  1 .  I n  Chap t e r  2 ,  we  f ocused  

ex t ens ive ly  on  a rgumen t  ( b )  and  t he r e  we  d i s cus sed  t he  pe r ce ived  

de f i c i enc i e s  i n  t he  imp lemen ta t i on  o f  f ou r  r egu l a to ry  ob j ec t i ve s  

o f :  f i nanc i a l  sy s t em s t ab i l i t y ,  consumer  f i nanc i a l  p ro t ec t i on ,  

f i nanc i a l  ma rke t  i n t eg r i t y ,  and  f i nanc i a l  ma rke t  compe t i t i on .   

 We  conc luded  ou r  ana ly s i s  unde r  t h i s  sub - theme  to  t he  

e f f ec t  t ha t  t he r e  a r e  two  a l t e rna t i ve  r e f o rm  avenues  t o  add re s s  t he  

f i nanc i a l  r egu l a to ry  ‘ c r i s i s ’  i n  N ige r i a :  t h rough  p i ecemea l  

r e f o rms  o r  a  r egu l a to ry  ove rhau l  and  i n s t i t u t i ona l  r ede s ign .  We  

deba t ed  t he  p ro s  and  cons  o f  e ach  op t i on  and  a rgued  i n  f avou r  o f  

t he  s econd  a l t e rna t i ve  on  t he  g rounds  t ha t :  ( a )  i t  o f f e r s  an  

oppo r tun i t y  f o r  f a r  r e ach ing  f i nanc i a l  r egu l a to ry  r e f o rms ;  ( b )  t he  

r e f o rms  c an  be  i n su l a t ed  f rom the  v i c i s s i t udes  o f  t enu re  o f  

r egu l a to ry  o f f i c i a l s ;  and  ( c )  t ha t  f i nanc i a l  r egu l a to ry  ove rhau l  
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can  p r even t  t he  l i ke l i hood  o f  r egu l a to ry  d i s son ance  and  

unce r t a in ty  wh ich  p i ecemea l  and  spo rad i c  r e f o rms  o f t en  

engende r .   

8 .2 .2  The  Theore t i ca l  Jus t i f i ca t i on  Sub- theme  

Chap te r  3  f ocused  on  t h i s  sub - theme  and  t he r e  we  p r e sen t ed  t he  

t heo re t i c a l  a s sumpt ions  t ha t  unde rp in  ou r  advocacy  f o r  t he  

adop t i on  o f  a n  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  

i n  N ige r i a .  Th i s  we  d id  by  accompl i sh ing  f ou r  connec t ed  t a sk s .  

We  s i t ua t ed  t h i s  r e s ea r ch  w i th in  a  pub l i c  i n t e r e s t  a ccoun t  o f  

f i nanc i a l  r egu l a t i on  and  co r r ec t i ve  j u s t i c e  t heo ry  i n  t he  (p r i va t e )  

l aw  o f  ob l i ga t i ons .  We  connec t ed  t he  pub l i c  i n t e r e s t  a ccoun t  w i th  

t he  f ou r  f i nanc i a l  r egu l a to ry  ob j ec t i ve s  d i s cus sed  i n  Chap t e r  2 .  

We  eva lua t ed  t he  s t r eng th s  and  weaknes se s  o f  t he  f ou r  r e cogn i s ed  

r egu l a to ry  mode l s  f o r  t he  imp lemen ta t i on  o f  t he se  ob j ec t i ve s .  We  

a r t i c u l a t ed  t he  r ea sons  why  an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a to ry  f r amew ork  f i t s  t he  N ige r i an  f i nanc i a l  

con t ex t .      

 We  a rgued  t ha t  t he  ob j ec t i ve s - ba sed  t r i p l e  peaks  app roach  

po t en t i a l l y  f i t s  t he  N ige r i an  f i nanc i a l  r egu l a to ry  con t ex t  

t heo re t i c a l l y  and  p r ac t i c a l l y .  We  a rgued  t ha t  t he  app roach  ha s  t he  

t heo re t i c a l  po t en t i a l s  t o  max imi se  r egu l a to ry  syne rg i e s  on  f i ve  

l eve l s :  t he  r egu l a to ry  po l i cy  ob j ec t i ve s  l eve l ,  t he  r egu l a to ry  

i n s t rumen t s  l eve l ,  i n  t he  u se  o f  r egu l a to ry  i n f o rma t ion ,  a t  t he  

expe r t i s e  l eve l  and  t he  admin i s t r a t i ve  l eve l .  We  a rgued  t ha t  t he  

ob j ec t i ve s - ba sed  t r i p l e  peaks  app roach  p rov ide s  an  unp receden t ed  
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i ndependen t  s ea t  consumer  f i nanc i a l  a t  t he  f i nanc i a l  r egu l a to ry  

t ab l e .   

8 .2 .3  The  Comparat ive  F inanc ia l  Regu la tory  Fa i lure  and  

S u c c e s s  S u b - theme   

Chap t e r  4  f ocused  on  t h i s  sub - theme  and  i t  was  t he  f i r s t  i n  t he  

two - pa r t  compa ra t i ve  ana ly s i s  a t  t he  mid - po in t  o f  t h i s  r e s ea r ch .  

I n  t ha t  chap t e r ,  we  u sed  t he  expe r i ence  i n  f ou r  compara to r  

j u r i s d i c t i o n s  ( C an ad a ,  M a lay s i a ,  U n i t ed  S t a t e s  o f  A mer i ca  an d  

U n i t e d  K i n g d o m )  t o  d i s c u s s  t h e  r e a s o n s  w h y  f i n a n c i a l  r e g u l a t o r y  

s y s t e m s  f a i l  o r  s u c c e e d  a n d  t h e  r e g u l a t o r y  l e s s o n s  t h a t  a  N i g e r i a n  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  can  d r aw  f rom 

the  f a i l u r e  and  succes s  s cena r io s .  We  app roached  t he  d i s cus s ion  

f rom the  pe r s pec t i ve s  o f  t he  f i nanc i a l  r egu l a to ry  de s ign  f ac to r  

and  t he  f i nanc i a l  r egu l a to ry  con t ex t  f a c to r .   

  We  a rgued  (w i th  suppo r t  f r om the  O t to  Khan  F reud  Schoo l  

o f  l ega l  t r an sp l an t )  t ha t  a  N ige r i an  ob j ec t i ve s - ba sed  t r i p l e  peaks  

f i nanc i a l  r egu l a t i on  cou ld  d r aw  s even t een  r egu l a to ry  l e s s ons  f rom 

the  f ou r  compara to r  j u r i sd i c t i ons .  We  r educed  t he se  l e s sons  t o  

two  i dea s :  t ha t  t he  r e f o rm  o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a  

s h o u l d  be  s t r uc tu r ed  t o  a ch i eve  a  more  e f f ec t i ve  imp lemen ta t i on  

o f  t he  ob j ec t i ve s  o f  f i nanc i a l  r egu l a t i on ;  and  t ha t  s t r uc tu r e  

s h o u l d  a c c o m m o d a t e  t h e  c r o s s - bo rde r  and  l ong  t e rm  imp l i ca t i ons  

o f  f i nanc i a l  r egu l a t i on  i n  N ige r i a .  
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8 .2 .4   The  F inanc ia l  Regu la tory  Accoun t a b i l i t y  S u b- theme  

Chap te r  5  f ocused  on  t h i s  sub - theme  and  i t  was  t he  s econd  o f  t he  

two - pa r t  compa ra t i ve  ana ly s i s  s t a r t ed  i n  chap t e r  4 .  Unde r  t h i s  

s u b - theme ,  we  examined  how to  add re s s  t he  i s sue  o f  supe rv i so ry  

f a i l u r e  imp l i ca t ed  i n  t he  N ige r i an  f i nanc i a l  c r i s i s  o f  2008 - 09  and  

s t r e n g t h e n  t h e  p r o p o s e d  o b j e c t i v e s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on  t h rough  r egu l a to ry  accoun t ab i l i t y .  We  examined  t he  

u t i l i t y  o f  t he  f i ve  ma in  t ypes  o f  a ccoun t ab i l i t y  con t ro l  

i n s t rumen t s  ove r  f i nanc i a l  r egu l a to r s  name ly :  pa r l i amen ta ry  

accoun t ab i l i t y ,  m in i s t e r i a l  a ccoun t ab i l i t y ,  ma rke t - ba sed  

accoun t ab i l i t y ,  f i nanc i a l  a ccoun t ab i l i t y  and  j ud i c i a l  

a ccoun t ab i l i t y .  We  a l i gned  w i th  t he  g r ea t e r  u se  o f  j ud i c i a l  

a ccoun t ab i l i t y ;  deba t ed  t he  p ro s  and  cons  o f  impos ing  neg l i gence  

l i ab i l i t y  o n  f i nanc i a l  r egu l a to r s ;  and  a rgued  i n  f avou r  o f  t he  u se  

o f  t h i s  ( neg l i gence )  l i ab i l i t y  a s  a  f i nanc i a l  r egu l a to ry  

accoun t ab i l i t y  mechan i sm .   

8 .2 .5   The  Re form Implementa t ion  Sub - theme  

Chap te r  6  f ocused  on  t h i s  sub - theme  and  t he r e  we  add re s sed  two  

ques t i ons :  w h a t  p r i n c i p l e s ,  s t r a t e g i e s  a n d  i n s t i t u t i o n s  a r e  

compr i s ed  i n  t he  p roposa l  f o r  t he  adop t i on  o f  ob j ec t i ve s - ba sed  

t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  N ige r i a ;  and  how shou ld  t hey  

be  imp lemen ted?  Cons i s t en t l y  w i th  ou r  ana ly se s  i n  chap t e r s  1 , 2  

and  3  we  app ro ached  t he  two  ques t i ons  i n  t e rms  o f  how to  be t t e r  

imp lemen t  f i nanc i a l  sy s t em s t ab i l i t y ,  consumer  f i nanc i a l  

p ro t ec t i on ,  f i nanc i a l  ma rke t  i n t eg r i t y  and  f i nanc i a l  ma rke t  
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compe t i t i on .  Fo r  t he  pu rpose s  o f  f i nanc i a l  sy s t em s t ab i l i t y ,  we  

advoca t ed  t h r ee  no rma t ive  app roaches :  ( a )  a  comprehens ive  

r ede f in i t i on  o f  t he  pe r ime t e r s  o f  f i nanc i a l  sy s t em s t ab i l i t y  i n  

N i g e r i a  i n c l u d i n g  t h e  c r e a t i o n  o f  F S S A  ( b )  a  s t r e a m l i n e d  

s y s t e m i c  l i q u i d i t y  m a n a g e m e n t  a p p r o a c h ,  ( c )  t h e  u s e  o f  p r o-

ac t i ve  c r i s i s  managemen t  t oo lk i t s  f o r  t he  f i nanc i a l  s e rv i ce s  

i ndus t ry .  Conce rn ing  consumer  f i nanc i a l  and  i nves to r  p ro t ec t i on  

w e  a d v o c a t e d  t h e  a d o p t i o n  o f  f i v e  m e a s u r e s :  ( a )  a  h o l i s t i c  a n d  

i n s t i t u t i ona l l y  c en t r a l i s ed  app roach  t o  consumer  p ro t ec t i on  

t h rough  t he  e s t ab l i shmen t  o f  t he  CFPA,  (b )  an  agg re s s i v e  

consumer  and  i nves to r  a c t i v i sm ,  ( c )  impos i t i on  o f  l i ab i l i t y  f o r  

neg l i gen t  f i nanc i a l  r egu l a t i on ,  ( d )  imp lemen ta t i on  o f  a  na t i ona l  

f i nanc i a l  l i t e r acy  po l i cy ,  and  ( e )  t he  app l i c a t i on  o f  behav iou ra l  

e conomics  t o  consumer  p ro t ec t i on .  I n  r e l a t i on  t o  f i nanc i a l  ma rke t  

i n t eg r i t y  we  a rgued  f o r  t he  adop t i on  o f  f ou r  s t r a t eg i e s :  ( a )  t he  

conso l i da t i on  o f  ex i s t i ng  ru l e s  i n  bank ing ,  s ecu r i t i e s ,  and  

i n su rance  s ec to r s  i n to  a  cohe ren t  f i nanc i a l  ma rke t  r u l e  book ,  ( b )  

t he  e s t ab l i shmen t  o f  OSFS  a s  a  spec i a l i s t  ma rke t  i n t eg r i t y  

r egu l a to r ,  ( c )  t he  need  t o  empower  t he  OSFS  to  admin i s t r a t i ve ly  

ad j ud i ca t e  bo th  c iv i l  and  c r im ina l  i n f r ac t i ons  o f  ma rke t  i n t eg r i t y  

r u l e s ,  and  (d )  t he  imp lemen ta t i on  o f  ma rke t  conduc t  r i sk  

managemen t  f r amework  by  f i nanc i a l  i n t e rmed ia r i e s .  Las t l y  and  

f o r  t he  pu rpose s  o f  f i nanc i a l  ma rke t  compe t i t i on ,  we  canvas sed  

t he  adop t i on  o f  t h r ee  s t r a t eg i e s :  ( a )  a  ma rke t  c en t e r ed  app roach  

t o  compe t i t i on  r egu l a t i on ;  ( b )  a  dynamic  and  ana ly t i c a l  app roach  
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t o  compe t i t i on  r egu l a t i on ;  and  ( c )  impos i t i on  o f  s anc t i ons  f o r  

an t i - compe t i t i ve  p r ac t i c e s .   

8 .2 .6   The  Re form Cha l l enges  Sub - theme  

Chap te r  7  f ocused  on  t h i s  sub - theme  and  t he r e  we  canvas sed  

s t r a t e g i e s  t o  a d d r e s s  t h e  p i t f a l l s ,  p a r a d o x e s  a n d  h o w  t o  e n h a n c e  

t he  p ro spec t s  o f  t he  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  

r egu l a t i on  i n  N ige r i a ,  t he  imp lemen ta t i on  o f  compara t i ve  

r egu l a to ry  l e s sons  f rom Canada ,  Ma lays i a ,  Un i t ed  S t a t e s  and  

U n i t e d  K i n g d o m  a n d  t h e  u s e  o f  n e g l i g e n c e  l i a b i l i t y  a s  a  f i n a n c i a l  

r egu l a to ry  accoun t ab i l i t y  mechan i sm .   

 We  a l so  con t ended  w i th  t he  h i s t o r i c a l  i nev i t ab i l i t y  o f  

f i nanc i a l  c r i s e s  b y  p r o p o s i n g  t h e  a d o p t i o n  o f  a  m a n d a t o r y  c a p i t a l  

r u l e  unde r  wh ich  sy s t emica l l y  s i gn i f i c an t  f i nanc i a l  i n s t i t u t i ons  i n  

N i g e r i a  a r e  r e q u i r e d  t o  i s s u e  I C D s  a s  a  s t r a t e g y  t o  m a n a g e  t h e i r  

f i nanc i a l  f r ag i l i t y ;  augmen t  t he  po t en t i a l  cogn i t i ve  l im i t a t i on  o f  

t he  p roposed  FSSA,  OSFS  and  CFPA;  and  a s  a  l a t en t  co rpo ra t e  

gove rnance  d i s c ip l i na ry  mechan i sm .   

 F o r  t h e  p u r p o s e s  o f  c l a r i t y  a n d  t o  s h o w  t h e  l i n k a g e  

be tween  t he  f o r ego ing  sub - themes  and  t he  gamu t  o f  t he  r e f o rm  

r ecommenda t i ons  compr i s ed  i n  t h i s  t he s i s ,  t h e  nex t  s ec t i on  

agg rega t e s  and  p r e sen t s  t he se  r ecommenda t i ons  unde r  t h r ee  

head ings .   
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8 .3   H I G H L I G H T S  O F  R E F O R M  R E C O M M E N D A T I O N S  

F r o m  C h a p t e r  4  t h o u g h  C h a p t e r  7  w e  c a n v a s s e d  s e v e r a l  r e f o r m  

l e s sons ,  no rma t ive  r egu l a to ry  p r i nc ip l e s  and  s t r a t eg i e s .  Fo r  t he  

pu rpose s  o f  c l a r i t y  and  t o  show the  l i nkage  be tween  t he  f i ve  sub-

themes  i n  s ec t i on  8 .3  and  t he  gamu t  o f  t he  r e f o rm  

r ecommenda t i ons  compr i s ed  i n  t h i s  t he s i s ,  t h i s  s ec t i on  agg rega t e s  

and  p r e sen t s  t he se  r ecommenda t i ons  unde r  t h r ee  head ings :  

t r an sp l an t  r e commenda t i ons ,  i n s t i t u t i ona l  r e f o rm  

r ecommenda t i ons  and  no rma t ive  r egu l a to ry  p r i nc ip l e s .    

8 .3 .1   Transp lant  Recommendat ions   

The  p r imar y  r ecommenda t i on  unde r  t h i s  head ing  a rgued  f o r  t he  

t r an sp l an t  o f  t hose  compara t i ve  r egu l a to ry  l e s sons  t ha t  a r e  

cons i s t en t  w i th  t he  l eve l  o f  f i nanc i a l  ma rke t  soph i s t i c a t i on  i n  

N i g e r i a .  U s i n g  t h i s  p r i m a r y  r e c o m m e n d a t i o n  a s  a  b a c k g r o u n d  w e  

canvas sed  a  s e r i e s  o f  s econda ry  r ecommenda t i ons  i nc lud ing  

s i g n i f i c a n t l y  t h e  f o l l o w i n g :  ( a )  t h a t  N i g e r i a  s h o u l d  a i m  f o r  a n  

ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on ;  ( b )  t ha t  t h i s  

app roach  shou ld  be  c r a f t ed  t o  p r even t  i n s t i t u t i ona l  r egu l a to ry  

gaps  and  r egu l a to ry  t u r f  w a r s ,  i n c o r p o r a t e  a n  e f f e c t i v e  f r a m e w o r k  

f o r  t he  s upe rv i s i on  o f  t he  en t i r e  f i nanc i a l  s y s t em and  mon i to r i ng  

o f  f i nanc i a l  i nnova t i on ;  ( c )  t ha t  t he  p roposed  f i nanc i a l  r egu l a to r s  

s h o u l d  h a v e  s t a t u t o r y  a n d  o p e r a t i o n a l  i n d e p e n d e n c e ;  a n d  ( d )  t h a t  

f i nanc i a l  r egu l a to ry  r e f o rm  in  N ige r i a  shou ld  i nco rpo ra t e  a  r obus t  

f r amew ork  t o  mon i to r  f o r e ign  s ho r t  t e rm  s pecu l a t i ve  i n f l ow s ,  

c r ed i t  expans ion  t h rough  marg in  l oans ,  and  i nco rpo ra t e  a  
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mechan i sm to  p rov ide  l ong  t e rm  l i qu id i t y  and  so lvency  a s s i s t ance  

t o  i l l i qu id  bu t  so lve n t  f i nanc i a l  i n s t i t u t i ons .   

8 .3 .2   I n s t i t u t i o n a l  R e f o r m  R e c o m m e n d a t i o n s  

The  p r imary  r ecommenda t i on  he r e  a rgued  f o r  t he  abo l i t i on  o f  

S E C ,  N A I C O M  a n d  t h e  r e l o c a t i o n  o f  f i n a n c i a l  r e g u l a t o r y  

f unc t i ons  ( and  no t  mone t a ry  po l i cy  f unc t i ons )  f r om the  CBN ;  and  

t ha t  t he  f unc t i ons  o f  t he  t h r ee  r egu l a to r s  shou ld  be  r e - o rgan i s ed  

unde r  t he  f ou r  r egu l a to ry  ob j ec t i ve s  d i s cus sed  i n  chap t e r  2  and  3 .  

The  s econda ry  bu t  no  l e s s  s i gn i f i c an t  r e commenda t i on  a rgued  f o r  

t he  e s t ab l i shmen t  o f  t he  FSSA,  CFPA and  OSFS .  The  FSSA i s  t o  

com prehens ive ly  en f o r ce  f i nanc i a l  sy s t em s t ab i l i t y ;  en f o r ce  

s y s t e m i c  s t a b i l i t y  m e a s u r e s  p a r t i c u l a r l y  w i t h  r e s p e c t  t o  f i n a n c i a l  

i n t e rmed ia r i e s  whose  f a i l u r e s  c an  i nduce  c r i s i s ;  and  imp lemen t  

t he  f i nanc i a l  sy s t em s t ab i l i t y  r e f o rms  canvas sed  i n  Chap t e r s  6  

and  7 .  The  CFPA wou ld  coo rd ina t e  t he  imp lemen ta t i on  o f  a l l  

consumer  and  i nves to r  p ro t ec t i ons  r e f o rms  canvas sed  i n  Chap t e r  

6 .  The  OSFS  wou ld  have  combined  r egu l a to ry  r emi t  f o r  f i nanc i a l  

ma rke t  i n t eg r i t y  and  marke t  compe t i t i on  a s  we l l  a s  imp lemen t  t he  

marke t  i n t eg r i t y  and  compe t i t i on  r e f o rms  canvas sed  i n  Chap t e r s  6  

and  7 .   

8 .3 .3   N o r m a t i v e  R e g u l a t o r y  P r i n c i p l e s  

The  no rma t ive  r egu l a to ry  p r i nc ip l e s  t ha t  we  r ecommended  can  be  

g rouped  i n to  ca t ego r i e s  name ly :  t hose  i n t ended  t o  f a c i l i t a t e  t he  

adop t i on  o f  ob j ec t i ve s - ba sed  t r i p l e  peaks  f i nanc i a l  r egu l a t i on  i n  
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N i g e r i a  a n d  t h o s e  m e a n t  t o  a d d r e s s  i m p l e m e n t a t i o n  c h a l l e n g e s  

and  enhance  t he  p ro spec t s  o f  t he  p roposed  r egu l a to ry  f r amework .  

 U n d e r  t h e  f i r s t  c a t e g o r y  w e  r e c o m m e n d e d  i n t e r  a l i a :  ( a )  

t he  adop t i on  o f  a  sy s t emic  r i sk  mon i to r i ng  app roach  t ha t  i s  no t  

ba sed  on  t he  s t a t u s  o f  f i nanc i a l  i n t e rmed ia ry  ( a s  a  bank ,  i n su re r ,  

o r  c a p i t a l  ma rke t  ope ra to r )  bu t  on  i t s  r i sk  l eve l  a s  measu red  by  

how the  s i z e  o f  i t s  bus ine s s  ope ra t i on s  a f f ec t  t he  s t ab i l i t y  o f  

N i g e r i a n  f i n a n c i a l  s y s t e m ;  ( b )  the  u se  o f  CoVAR f o r  t he  

ana ly t i c a l  measu remen t  o f  t he  r e l a t i ve  and  co r r e l a t i ve  r i sk s  o f  

f i nanc i a l  i n t e rmed ia r i e s ;  ( c )  t he  pow er  t o  ove r r i de  s ha r eho lde r s ’  

r i gh t s  f o r  t he  pu rpose s  o f  a cce l e r a t ed  r e so lu t i on  o f  an  i n so lven t  

f i nanc i a l  i n t e rmed ia ry ;  ( d )  non - s u s pens ion  o r  r eve r sa l  o f  

i n so lvency  r e so lu t i on  ac t i ons ;  ( e )  t he  u se  o f  quan t i t a t i ve  and  

qua l i t a t i ve  r egu l a to ry  i n t e rven t i on  t r i gge r s ;  and  ( f )  a  ma rke t  

c en t e r ed  app roach  t o  ma rke t  compe t i t i on  r egu l a t i on .   

 U n d e r  t h e  s e c o n d  c a t e g o r y  w e  r e c o m m e n d e d  i n t e r  a l i a :  ( a )  

a  r u l e  t ha t  r equ i r e s  banks  t o  ho ld  more  cap i t a l  aga in s t  r i sk i e r  

l oans  and  t o  d i s c lo se  a l l  o f f - ba l ance  shee t  exposu re s  f o r  t ho rough  

r i sk  we igh t i ng ;  ( b )  a  sy s t ema t i c  app roach  t o  u se  o f  c ap i t a l  

con t ro l s ;  ( c )  t he  e s t ab l i shmen t  o f  a  r egu l a to ry  l i ab i l i t y  f und  t o  

add re s s  t he  quan tum imp l i ca t i ons  o f  ou r  p roposa l  f o r  t he  

impos i t i on  o f  l i ab i l i t y  f o r  neg l i gen t  f i nanc i a l  supe rv i s i on ;  ( d )  t he  

impos i t i on  o f  manda to ry  i n t e r - agency  r egu l a to ry  coo rd ina t i on ;  ( e )  

t he  u s e  o f  democ ra t i c  a ccoun t ab i l i t y ;  ( f )  non - r ec ru i tmen t  o f  

pe r sons  connec t ed  w i th  f i nanc i a l  i n t e rmed ia r i e s  a s  r egu l a to ry  
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o f f i c i a l s ;  ( g )  ava i l ab i l i t y  o f  qua l i t y  r egu l a to ry  i n f o rma t ion ;  ( h )  

t r an spa rency  and  opennes s  i n  t he  r ec ru i tmen t  o f  r egu l a to ry  

o f f i c i a l s ;  ( i )  c e r t a i n ty  o f  en f o r cemen t ;  and  ( j )  t he  u se  o f  qu i  t am  

c l a ims  t o  de t ec t  and  p ro secu t e  f i nanc i a l  r egu l a to ry  pe rve r s ion .   

 La s t l y  and  cons ide r i ng  t ha t  t ime ,  space  and  r e sou rce  

l im i t a t i ons  have  impac t ed  on  t h i s  r e s ea r ch  we  have  had  a s  a  

r e su l t  t o  l e ave  ou t  so me  r e l evan t  a r ea s  and  i s sue s  t ha t  wou ld  have  

f u r t he r  en r i ched  ou r  na r r a t i ve .  The  nex t  s ec t i on  o f  t h i s  chap t e r  

cons ide r s  and  a rgues  f o r  f u r t he r  r e s ea r ch  i n  t he se  a r ea s  and  on  

t he se  i s sue s .  
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8 .4   A R E A S  F O R  F U R T H E R  R E S E A R C H   

Thi s  r e s ea r ch  ha s  b een  ca r r i ed  ou t  w i th in  t h r ee  ma j o r  cons t r a in t s :  

t ime ,  space  and  r e sou rce s .  The  t ime  a l l owed  f o r  t h i s  r e s ea r ch  (3  

yea r s )  ha s  mean t  t ha t  we  have  had  t o  s ca l e  down  i t s  i n i t i a l  

expans ive  f ocus .  Equa l l y ,  t he  pe rmi s s ib l e  space  f o r  wha t  we  can  

w r i t e  ( 1 0 0 , 0 0 0  w o r ds  m a x i m u m )  h a s  r e q u i r e d  u s  t o  s e l e c t  t h e  

mos t  cogen t  i s sue s  f o r  ou r  d i s cus s ion .  Las t l y  bu t  by  no  means  t he  

l e a s t ,  t h e  need  t o  manage  t he  l im i t ed  r e sou rce s  ava i l ab l e  f o r  t h i s  

r e s ea r ch  ha s  mean t  t ha t  we  have  had  t o  u se  cos t  e f f ec t i ve  and  

app rop r i a t e  r e s ea r ch  me thodo log i e s  such  a s  con t en t  ana ly s i s ,  

h i s t o r i og raphy  and  compara t i ve  ana ly s i s .  We  e schewed  expens ive  

bu t  po t en t i a l l y  he lp f u l  r e s ea r ch  me thodo log i e s  such  a s  su rvey  and  

w i d e  r a n g i n g  e v i d e n c e  g a t h e r i n g  i n c l u d i n g  i n t e r v i e w s  a n d  t h e  

d i s t r i bu t i on  o f  ques t i onna i r e s  i n  N ige r i a  and  t he  r e sea r ch  

compara to r s  j u r i sd i c t i ons .  Acco rd ing ly ,  t h i s  s ec t i on  p r e sen t s  and  

a rgues  f o r  f u r t he r  r e s ea r ch  i n  t hose  a r ea s  t ha t  we  cou ld  no t  s t udy  

deep ly .  These  a r e :  ( a )  how does  co rpo ra t e  gove rnance  ope ra t e  i n  

t he  N ige r i an  f i nanc i a l  s e rv i ce s  i ndus t ry  and  t ha t  o f  t he  

compara to r  j u r i sd i c t i ons  and  wha t  c an  t hey  l e a rn  f rom one  

ano the r ?  (b )  How do  we  p rove  causa t i on  f o r  t he  pu rpose s  o f  

e s t ab l i sh ing  a  f i nanc i a l  r egu l a to r ’ s  l i ab i l i t y  f o r  supe rv i so ry  

neg l i gence?  ( c )  How can  ‘ l i v ing  w i l l s ’  be  u sed  a s  a  f i nanc i a l  

r egu l a to ry  t oo l  i n  an  emerg ing  marke t  such  a s  N ige r i a ?  ( d )  I s  

t he r e  a  co r r e l a t i on  be tween  h igh  execu t i ve  compensa t i on  and  

r i sky  bus ine s s  p r ac t i c e s  i n  t he  N ige r i an  f i nanc i a l  s e rv i ce s  
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i ndus t ry?  I f  so ,  how can  we  r e f o rm  the  t r end?  ( e )  How ca n  

i n s t i t u t i ona l  i nves to r s  enhance  good  co rpo ra t e  gove rnance  i n  t he  

N i g e r i a n  f i n a n c i a l  s e r v i c e s  i n d u s t r y ?   

8 .4 .1   C o m p a r a t i v e  C o r p o r a t e  G o v e r n a n c e  

Cons ide r i ng  t ha t  co rpo ra t e  gove rnance  i n f r ac t i ons  have  been  

gene ra l l y  a cknowledged  a s  ‘ ve r i t ab l e  nu i s ance  and  bane ’  o f  t he  

N i g e r i a n  f i n a n c i a l  s e r v i c e s  i n d u s t r y  w e  r e a s o n  t h a t  f u r t h e r  

r e s ea r ch  i s  nece s sa ry  i n  t h i s  a r ea .  Th i s  c an  be  i n  t e rms  o f  how a  

f ocus ed  and  compara t i ve  s t udy  o f  f i nanc i a l  s e rv i ce s  co rpo ra t e  

gove rnance  i n  N ige r i a  and  t he  compa ra to r  j u r i sd i c t i ons ,  t o  

d i s cove r  a r ea s  o f  conve rgence  and  d ive rgence  i n  l aw  and  p r ac t i c e  

and  wha t  t he  compara to r s  c an  l e a rn  f rom one  ano the r .    

8 .4 .2   C a u s a t i o n  i n  F i n a n c i a l  S u p e r v i s o r y  N e g l i g e n c e  

We cons ide r  t ha t  one  i s sue  wh ich  wou ld  mos t  l i ke ly  have  

s i g n i f i c a n t  i n f l u e n c e  on  whe the r  o r  no t  t o  ho ld  a  f i nanc i a l  

r egu l a to r  l i ab l e  f o r  l o s se s  r e su l t i ng  f rom supe rv i so ry  neg l i gence  

i s  t he  p roo f  o f  t he  causa l  connec t i on  be tween  t he  a l l eged  

neg l i gen t  a c t  and  (o r )  omi s s ion  o f  t he  r egu l a to r  and  t he  l o s se s  

s u f f e r e d  b y  t h e  p o t e n t i a l  c l a i man t ( s ) .  We  cons ide r  t ha t  t h i s  wou ld  

have  s i gn i f i c an t  i n f l uence  no t  on ly  i n  t e rms  o f  how to  de t e rmine  

t he  v i ab i l i t y  o f  t h i s  l i ab i l i t y  bu t  a l so  because  t he r e  migh t  be  

ca se s  i n  wh ich  a s  be tween  t he  a l l eged  supe rv i so ry  neg l i gence  and  

t he  l o s se s  p l eaded ,  t he r e  a r e  po t en t i a l  i n t e rven ing  cause s  ( i . e .  

w r o n g  i n v e s t m e n t  a d v i c e  a n d  f r a u d u l e n t  c o n d u c t  b y  a  f i n a n c i a l  

i n t e rmed ia ry  among  o the r s )  t ha t  cou ld  ‘b r eak  t he  cha in  o f  
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causa t i on . ’  Thus  i n  such  ca se s  whe re  i t  i s  d i f f i cu l t  t o  p rove  how 

and  t o  wha t  ex t en t  t he  r egu l a to r ’ s  neg l i gence  caused  t he  

c l a iman t ’ s  l o s s ,  shou ld  we  s t i l l  ho ld  t he  r egu l a to r  l i ab l e?  I f  ye s ,  

w h y  a n d  w h a t  c a u s a l  p r i n c i p l e s  s h o u l d  f o r m  t he  ba s i s  o f  t ha t  

l i ab i l i t y?  We  r ea son  t ha t  t he  con t en t i ons  he r e  and  t he  t en s ions  

t ha t  a r e  l i ke ly  t o  be  gene ra t ed  whe re  t he  r egu l a to r  i s  he ld  l i ab l e  

i n  t he  absence  o f  an  unb roken  cha in  o f  c ausa t i on  and  w i thou t  a  

conv inc ing  ba s i s  i n  p r i nc ip l e  ( on  why  t ha t  shou ld  be  t he  ca se )  

w o u l d  q u e s t i o n  t h e  j u s t i c e  o f  t h e  l i a b i l i t y .  H o w  t h e n  s h o u l d  t h e  

con tou r s  o f  common  l aw  o f  c ausa t i on  be  nav iga t ed  i n  t h i s  

po t en t i a l l y  comp lex  and  con t rove r s i a l  a r ea?  We  r ega rd  t h i s  

ques t i on  a s  r equ i r i ng  f u r t he r  s t udy  beyond  t he  t ime ,  space  and  

r e sou rce s  ava i l ab l e  f o r  t h i s  r e s ea r ch .  

8 .4 .3   The  Use  o f  ‘L iv ing  W i l l s ’  in  a  Deve lop ing  F inanc ia l  

S y s t e m    

S i n c e  t h e  G F C  o n e  o f  t h e  r e g u l a t o r y  r e f o r m s  i n t r o d u c e d  i n  

advanced  f i nanc i a l  ma rke t s  such  a s  t he  UK and  t he  US  i s  t he  

r equ i r eme n t  t ha t  sy s t emica l l y  s i gn i f i c an t  f i nanc i a l  i n s t i t u t i ons  

d r aw  up  p l ans  t ha t  wou ld  d i c t a t e  how they  wou ld  unwind  t he i r  

ope ra t i ons  and  f i nanc i a l  con t r ac t s  i n  an  o rde r l y  way  t ha t  avo id  

pan i c .  Th i s  i s  known  a s  r e so lu t i on  p l ans  o r  ‘ l i v ing  w i l l s . ’  The  

i dea  beh ind  t he  r e f o rm  i s  ma in ly  t ha t  i t  wou ld  p r even t  a  r epea t  o f  

t he  devas t a t i ng  bank rup t cy  o f  Lehman  Bro the r s  o r  a  r epea t  o f  
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gove rnmen t  ba i l ou t s  o f  banks . 1  We  an t i c i pa t e  t ha t  t he  

i n t roduc t i on  o f  r e so lu t i on  p l ans  i n  a  ma rke t  such  a s  N ige r i a  c an  

f u r t he r  enhance  t he  s t ab i l i t y  o f  t he  coun t ry ’ s  f i nanc i a l  s y s t em,  i n  

t e rms  o f  p rov id ing  an  o rde r ly  r e so lu t i on  o f  f a i l ed  sy s t emica l l y  

s i g n i f i c a n t  f i n a n c i a l  i n t e r m e d i a r i e s .  W h e t h e r  t h i s  w o u l d  

nece s sa r i l y  be  t he  ca se  i n  p r ac t i c e  and  how the  measu re  shou ld  

ope ra t e  a r e  ques t i on s  t o  wh ich  we  a r e  unab l e  t o  p rov ide  answer s  

i n  t h i s  r e s ea r ch .  Thus  we  sugges t  t ha t  t h i s  a r ea  shou ld  be  f u r t he r  

s t u d i e d .   

8 .4 .4   Execut ive  Compensa t ion  and  R i sky  F inanc ia l  Bus ines s  

Prac t i ce s  

I s  t he r e  i n  t heo ry  a  co r r e l a t i on  be tween  h igh  execu t i ve  pay  and  

r i sky  bus ine s s  p r ac t i c e s  i n  t he  N ige r i an  f i nanc i a l  s e rv i ce s  

i ndus t ry?  I f  ye s ,  how and  t o  wha t  ex t en t ?  I f  no t ,  why?  We  can  

cons ide r  t ha t  an swer s  t o  t he se  ques t i ons  (wh ich  t i me ,  space  and  

r e sou rce s  l im i t a t i ons  d id  no t  pe rmi t  u s  t o  s t udy  i n  t h i s  r e s ea r ch )  

w o u l d  e n h a n c e  t h e  p r o s p e c t s  o f  o u r  s y s t e m i c  s t a b i l i t y  a n d  m a r k e t  

i n t eg r i t y  r e f o rm  p roposa l s .  Th i s  wou ld  be  so  because  a  p roven  

d i r ec t  l i nk  be tween  h igh  execu t i ve  pay  and  r i sky  bus ine s s  

p r ac t i c e s  i n  t he  f i nanc i a l  s e rv i ce s  i ndus t ry  wou ld  a s s i s t  t he  OSFS  

f o r  i n s t ance  t o  i n t roduce  r e l evan t  r u l e s  and  mon i to r  execu t i ve  

compensa t i on .  To  e s t ab l i sh  t h i s  l i nk  wou ld  r equ i r e  mos t  

app rop r i a t e ly  an  emp i r i c a l  s t udy  o f  t he  p ay  pa t t e rn  i n  t he  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  G. Chon and T. Braithwaite, ‘US Watchdogs Rejects Banks’ “Living Wills”, ’ Financial Times 

5 August 2014 available online at: <	
   http://www.ft.com/cms/s/0/5ae158d6-1cdd-11e4-88c3-
00144feabdc0.html#axzz3O3bqStpF> accessed on 23 December 2014.  
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N i g e r i a n  f i n a n c i a l  s e r v i c e s  i n d u s t r y  b e f o r e  t h e  c r i s i s  o f  2 0 0 8- 09  

and  pa r t i cu l a r l y  i n  t hose  f i nanc i a l  i n s t i t u t i ons  wh ich  CBN 

dec l a r ed  i n so lven t  i n  2009 .  How and  t o  wha t  ex t en t  d id  h igh  

execu t i ve  compensa t i on  con t r i bu t e  t o  t he i r  i n so lvenc i e s  a r e  

ques t i ons  t ha t  we  a l so  sugges t  f o r  f u r t he r  r e s ea r ch .   

8 .4 .5   I n s t i t u t i o n a l  I n v e s t o r s  a n d  C o r p o r a t e  G o v e r n a n c e   

Can  in s t i t u t i ona l  i nves to r s  exe r c i s e  co rpo ra t e  gove rnance  

i n f l uence  i n  t he  N ige r i an  f i nanc i a l  s e rv i ce s  i ndus t ry?  Wha t  

i n f l uence  have  t hey  exe rc i s ed  t hus  f a r  and  how can  t h i s  be  

improved  t o  enhance  good  co rpo ra t e  gove rnance  i n  t h i s  i ndus t ry?  

We  cons ide r  t ha t  an swer s  t o  t he se  ques t i ons  wou ld  s t r eng then  t he  

con t r i bu t i ons  o f  t h i s  r e s ea r ch  and  because  we  cou ld  no t  p rov ide  

t he se  answer s ,  we  sugges t  t ha t  t hey  shou ld  be  s t ud i ed  f u r t he r .   
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