Informal mechanisms to regularize informal settlements: water services in Sdo Paulo’s favelas

Abstract: Growing global low-income populations living in informal urban
settlements need basic services to live healthy, productive, dignified lives, but their
informal status presents a legal barrier to service extension. In this paper we explore
the informal mechanisms or ‘negotiated institutions’ that emerge to overcome this
barrier, and the resulting link between service extension and tenure security.
Primary data was collected in Sdo Paulo, Brazil through semi-structured interviews
with water supply decision makers and two community-level case studies.
Interviews identified four mechanisms for approval of service extension: two forms
of ‘permission’ (non-opposition) at the municipal level, a local elected official
signing a law (without legal standing) or a unique instance of victory in court. We
argue that the factual circumstances of de facto tenure security have to be
interpreted through the lens of the entity with the power to evict. Thus, the impact
of ‘negotiated institutions’ on de facto tenure security depends on the level of
political support. In this case, the use of informal mechanisms to extend services
did not change legal tenure status but improved de facto and perceived tenure
security. Understanding these ‘negotiated institutions’ and how they emerge is
crucial to being able to harness them to the advantage of informal communities that
lack access to basic services.
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1. Introduction

In Sdo Paulo regional metropolitan area (RMSP), a mega city of approximately 12 million
residents (IBGE, 2016), roughly 30% of people live in slum-like conditions lacking access to basic
infrastructure such as water or sewage (Marques & Saraiva, 2017; World Bank, 2011). These areas
typically have uncertain land tenure, meaning that while residents have some informal claim they
do not have a legal title recognized by the state (SEADE & UN-Habitat, 2010). In Brazil, this
distinction is important because the right to basic services is superseded by the obligation to have
legal property rights (Guimardes et al., 2016). Thus, it is illegal for utilities to provide services to
residents of informal areas. This set of circumstances makes for an unorthodox alignment of
interests, as social justice and housing advocates square off against environmentalists and legal
institutions seeking to defend protected lands and water resources.

Despite the legal roadblocks, in 2015 the basic sanitation company for the state of S&o Paulo,
SABESP, started trying to expand its service to informal areas in RMSP (SABESP, 2016).
Founded in 1973 as a public company, in 2002 SABESP registered shares on the Brazilian and US
stock exchanges. Today, the state of Sdo Paulo still owns 51% of the water and wastewater
concessionary. To obtain the necessary permissions to supply water to informal settlements,
SABESP identified the need to coordinate with the municipal government, civil society
organizations and the judiciary (SABESP, 2015). However, the coherent legal justification for
local and state-level approvals remains unclear. Regardless, the project has moved forward and in
March 2017 the governor of S&o Paulo officially relaunched the program under the name Agua
Legal.! Agua Legal has budgeted $51.5 million to upgrade 160,000 connections and avoid 3.3
billion liters of physical and commercial losses per month through ‘regularization’: upgrading
physical infrastructure, installing water meters, administratively recognizing connections and
engaging in social outreach to reduce consumption in informal areas (SABESP, 2017). SABESP’s
interests align with those of informal communities: community leaders have been beseeching
SABESP for years to install regularized connections that don’t suffer the intermittency and quality
problems of clandestine supply (Watson, 1992).

1.1 ‘Negotiated Institutions’: Extending Urban Service Provision in Informal Areas

More than just the physical impediments to providing urban services in informal settlements,
there are commonly legal barriers in areas without legal land tenure (Baruah, 2015; Nolan et al.,
2017; Trata Brasil, 2015). Granting property rights in informal areas is an approach that has been
called into question on economic grounds (Bromley, 2009). UN-Habitat (2016) suggests that
international efforts focus on improving security of tenure without titling and on implementing

! Agua Legal is a play on words, meaning both water that is legal (regularized) and water that is cool (hip or
popular).



policies of no forced eviction. One alternative is improving tenure security through informal
procedures.

The most well-documented case of using informal procedures relates to India’s 2003
Electricity Act which promotes universal access to electricity but prohibits its extension to areas
without legal proof of residency (Mimmi, 2014). In Ahmedabad, Gujarat, two local NGOs
facilitated discussions between the municipal agency for city administration (AMC) and the
commercialized public electric utility (AEC) to find a way to overcome this obstacle (Baruah,
2015). After six months of negotiations, a solution was agreed: AMC would issue No Objection
Certificates stating residents of NGO-partner areas would be safe from eviction by AMC for 10
years (Baruah, 2015). The No Objection Certificate thus replaced proof of residency. For non-
NGO-partner areas, the AMC required residents to sign a statement saying that they would not
take legal action against AEC if they were evicted by AMC (Baruah, 2015). Tenure security was
explicitly not provided but the AEC received protection from legal action that reduced their
financial risk. Almost 100,000 homes have been regularized under these programs (Baruah, 2015).
Similarly, in Delhi, a private utility permitted residents to use a letter from the local elected
representative or the neighborhood association as proof of residency (Criqui, 2016). In these ways,
utilities negotiated their own set of rules and procedures to govern service provision in informal
urban areas (Criqui, 2016). This negotiated set of rules and procedures will be referred to as
‘negotiated institutions’.

A similar approach in Mumbai in 2009 failed. Although the requirement for proof of residency
to install a legal connection was the same, after 4 years and 750 applications only 15 slum
households were able to meet the documentation requirements (GPOBA, 2014). The project was
then abandoned. The ‘negotiated institutions’ that emerged in Ahmedabad and Delhi did not
appear in Mumbai, indicating that the formation of these informal mechanisms is not an inevitable
process; it requires deliberate effort.

Kenya faces a similar institutional regime: Kenya Vision 2030 and the Kenya Slum
Electrification Program are national-level policy drivers for universal electricity provision,
including in informal settlements. Yet, simultaneously, Kenya maintains legal land tenure
requirements for access to formal urban services that exclude informal residents. A case study in
the informal settlement of Kibera in Nairobi reveals another potential barrier to service extension:
residents do not always want formalized utilities (Bercegol & Monstadt, 2018). Both the architects
and customers of the informal electrical distribution systems in Kibera violently opposed
regularization by the Kenya Power and Lighting Company (KPLC), preferring to maintain the
entrenched system characterized by poaching and resale. To overcome that barrier, KPLC
convinced the informal electricity suppliers to support regularization and act as mediators between
them and the communities. Within one year, KPLC formalized about 145,000 connections,
although for many residents the use of pre-payment meters limited practical access to regularized
power and motivated the return of alternative heat and light sources (Bercegol & Monstadt, 2018).
In this instance, regularization was mediated directly between informal service providers, the



community and the utility without formal state involvement, and the legal obstacles were not
addressed.

There has been limited discussion of navigating around legal obstacles to service extension in
the Brazilian context. Watson (1992) documented water service provision in the favelas of Séo
Paulo over the period 1971-1991. At that time, SABESP (then a public utility) requested approvals
at the municipal level, but relaxed requirements on community road width (without municipal
approval), qualifying 24,000 more households (Watson, 1992). In parallel, SABESP’s legal team
secured tacit permission to build on private lands through negotiations between an activist manager
and directors. However, in a demonstration of the fragility of such informal measures,
regularization on private lands stopped within 2-7 years, which Watson attributes to the activist
manager’s departure.

Although other works in Brazil (Luque-Ayala, 2015; Pilo’, 2017), in Kenya (Otsuki, 2016) and
in Tanzania (Nganyanyuka et al., 2014), to name a few, have examined service extension in
informal urban areas, they ignore the informal mechanisms or ‘negotiated institutions’ that
emerged to facilitate this process in areas in which it is illegal to provide services without formal
land tenure. This paper will address this literature gap.

1.2 Analyzing Land Tenure (In)security in Informal Areas

Since the 1970’s, there has been a debate over the means and ends of tenure security, largely
divided between a title-based approach that uses a market argument to push for property titles and
a rights-based approach that seeks incremental security improvement with the goal of social and
economic integration of informal areas (Payne, 2001). Complicating the debate, the literature on
tenure security has suffered from a lack of conceptual clarity (Simbizi et al., 2014) and universal
indicators of tenure security have not been agreed upon (Durand-Lasserve & Selod, 2007). To
address this issue, Van Gelder (2010) argues for a tripartite model of tenure security (Table 1).
Perceived tenure security incorporates the realities of de facto tenure security, through the
subjective lens of the resident.

Type of Tenure Security Description

Legal tenure security Frequently secured through property rights

Based on the intrinsic and extrinsic factual

De facto tenure securit )
y circumstances of the settlement

Perceived tenure security As understood by the resident

Table 1. The tripartite model of tenure security (Van Gelder, 2010)

While the tripartite view is a useful and apt characterization that successfully captures and
clarifies the previously discordant terminology used to describe tenure security, we argue that the
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concept of de facto tenure security must be extended. Although it is indeed based on factual
circumstances, these facts do not stand in isolation but are rather interpreted through a lens — the
lens of the state, legal or administrative body (or bodies) with the power to evict. Another criticism
of the tripartite model is that it is reductionist, failing to account for interactions between the three
kinds of land tenure (Simbizi et al., 2014). To this end, Nakamura (2016) examined interactions
between the three kinds of land tenure through a case study in Pune, India, concluding that the
factors affecting legal and de facto tenure are very specific to the political and legal context, which
in turn affect perceived tenure security. Keeping these critiques in mind, this paper will analyze
the effect of service extension on tenure security in informal areas using Van Gelder’s (2010)
tripartite model of tenure security, conceptualizing de facto tenure security as interpreted by those
with power to evict.

1.3 Structure

The second section describes the methods used to collect and analyze information from water
supply decision makers and residents. The analysis in the third section introduces the steps in and
impediments to the RMSP regularization process and establishes the informal mechanisms or
‘negotiated institutions’ that allow regularization in informal urban areas. In the fourth section, we
build on the existing literature by examining the link between regularization and land tenure
security in informal settlements through the use of two community-level case studies in RMSP.
RMSP was selected because of the magnitude of its informal population housed in a complex
megacity and the launch of a new water supply regularization scheme by an expert water utility.
Although the paper is couched in the language of ‘regularization’ specific to Agua Legal, the
discussion and conclusions are more broadly relevant to service extension projects in informal
urban areas. Ultimately, the goal of this paper is to further our knowledge of the realities of urban
development in informal settlements and advance the possibility of a healthy, productive, dignified
life for residents.

2. Methods

The research used a critical realist epistemological approach (Sayer, 1992). The methods
included interviews with decision makers and residents in two informal settlements, and
attendance at a public forum. Interviews were anonymized. To assist with translation and piloting
of interview questions and to reduce linguistic or cultural barriers during community interviews, a
female research assistant from Sdo Paulo with graduate experience in environmental studies and
local language skills, including use of girias (slang), was recruited from the University of Sao
Paulo.

2.1 Decision Maker Interviews

The aim of decision maker interviews was to understand the decision-making process and
narrative around regularization under Agua Legal, a new and as yet unstudied program. Semi-
structured interviews enabled adaptation to accommodate the still-evolving roles of public actors
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and to facilitate discussion of politically sensitive topics. Interviews centered on three main
themes: the decision-making process surrounding regularization, the process of regularization, and
land tenure. After initial interviews with SABESP, the interview guide was adjusted for other
decision makers using subject-appropriate language and focus to maximize the quality of the data
(Kvale, 1996).

SABESP is the only company involved in the Agua Legal water supply regularization program.
As the project is new, there are only limited descriptions online and no studies or reports about the
process were identified. Thus, using a bottom-up approach (Johnson & Weller, 2002), exploratory
interviews with SABESP regional managers enabled clarification of steps in water supply
regularization, understanding of the mechanisms that lead to approval and identification of
important actors and decision-making bodies in the regularization space. Regional managers were
selected using two criteria: existence of a water supply regularization project and completion date
after August 2016. Interviewees identified other key decision makers involved in the approval
process, which was further supported by purposeful sampling at a public forum.

In total, ten key informant interviews were conducted in S&o Paulo in June and July 2017.
Written consent for participation and recording was obtained from all participants, in line with the
ethics application which received a favorable review. All interviewees were Brazilian. Nine
interviews were conducted in Portuguese and one was conducted in English. Sampling aimed to
obtain data that was ‘adequate and appropriate’ (Morse & Richards, 2012), that is, data from
interviews with knowledgeable participants from all decision-making bodies yielding responses
that reach ‘theoretical saturation’ (Glaser & Strauss, 1967) in which data and concepts are repeated
so that they can be triangulated from multiple sources. A summary of the decision maker
interviews can be seen in Table 2.

Entities Number of Interviews
SABESP — Regional Managers 5
SABESP — President 1
Regional Mayors 2
Office of the Public Defender 1
Secretariat of Housing 1

Table 2. Summary of decision maker interviews

2.2 Public Forum

The researcher attended a public forum on access to basic water and sanitation services in
informal areas on 13 July 2017. Major stakeholders in the effort to achieve universal access to
water and sanitation were present for the moderated discussion, including the head of social
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outreach at SABESP, the Office of the Public Defender, the Secretary of Housing and Urbanization
for the State of Sdo Paulo, the Secretary of Sanitation and Water Resources, the Judge for the
Defense of Justice in the State of Sdo Paulo, the NGO Trata Brasil and a community leader
representative. The forum provided an opportunity to understand the public dialogue between the
major stakeholders: community members voiced complaints about regularization to which
SABESP responded and presentations were couched in the language of citizenship, rights and
collaborative effort. The forum helped hone targeted interview questions with the Office of the
Public Defender, president of SABESP and Secretariat of Housing.

2.3 Resident Interviews

The aim of the community case study research was to identify the steps in the process of
regularization, the impediments to regularization and to understand how regularization impacts
(perceived) tenure security. Semi-structured interviews were undertaken on three main themes:
the process of regularization, financial accessibility and tenure security. Particular attention was
paid to the framing of sensitive questions about land tenure and finances.

Communities for resident interviews were selected from a list of all regularized communities
using four criteria: safety, ability to make local contacts, date of regularization and size of the
population. The next consideration was access. In informal settlements, it is important to recognize
gatekeepers that may impede access to study participants (Emmel et al., 2007; Rashid, 2007). The
main gatekeepers in informal Sdo Paulo are community leaders; their consent and support were
sought before scheduling interviews.? Lastly, preference was given to communities regularized
between August 2016 and May 2017 to facilitate recall of the old, clandestine water supply system
and the process of regularization, yet still allow for experience with a regularized connection and
water bills. Thus, snowball sampling — guided by the community selection criteria — was used to
identify the communities of Corvo and Mata (see Table 3). A description of the communities is
presented in Table 4. Names of communities were changed to protect anonymity of interviewees.

Communit Date of Number of Regularized % Interviewed
y Regularization Water Connections 0
Corvo December 2016 123 9.8%
Mata May 2017 ~250 3 5.6%

Table 3. Description of sample communities

2 The poder parallelo of gangs and drug dealers are also important gatekeepers, but these communities were
removed from the potential sample for safety reasons.
3 Community boundaries are not clearly defined. Number is an estimate from the community leader.



The researcher used a convenience sampling method in both communities to interview any
willing residents present in common areas. In Corvo, the researcher walked through the community
and interviewed 11 residents and the community leader. In Mata, the researcher waited in front of
the community center and spoke with the community leader, a community activist, and 12
residents who walked past. Each respondent belonged to a unique household, defined as the
occupants of a physical structure that is served by a regularized hydrometer and accompanying
water bill. All resident interviews were conducted by the research assistant in Portuguese with the
researcher present. As a native paulista, the research assistant made the interviewees comfortable
and employed precise language that was familiar to respondents. Resident interviews typically
lasted about 15 minutes.

2.4 Data Analysis

Decision maker interviews were transcribed in English. The research assistant aided with
transcription and translation where needed to ensure that meaning was preserved (Gibb & Iglesias,
2017). Household interviews were transcribed in Portuguese then translated to English for
analysis. Where it was difficult to preserve meaning through translation, the original Portuguese
text was kept below the English translation for reference during analysis. These mixed English-
Portuguese transcripts were then uploaded to nVivo (QSR International, Version 11.0.0) for coding
and thematic analysis. As recommended by Zhao et al. (2016), the researcher was reflective about
using nVivo without assuming it to be a neutral tool.



Community

Descriptor corvo Mata
Public — Zoned to be a road _ )
Tvoe of Land ) Public — Designated for
yp I_.ocated below major power afforestation
lines owned by Eletropaulo
Land Owner Municipality CDHU
Length of Occupation 40* years 30" years
Location of Community Central Peripheral
Wood
. . . inderblock
Housing Materials Cinderblocks Cinderblocks
Cement
Corrugated metal
. One floor One floor
Height of Home Two floors Two floors
Invasion Invasion
Means of Settling Purchase Purchase

(No legal documentation)

(No legal documentation)

Means of Obtaining Home

Purchase
Self-construction

Purchase
Self-construction

Regularized Urban
Services

Water
Sewage
Trash collection

Water
Electricity
Trash collection

Mechanism for Approval

Regional Mayor signed a law

f Water I Municipal ¢ ission’ . .
or Wate _Sur_)py uticipat permission (without legal standing)
Regularization
Utility Bills *
U Water* Watgr_
*functions as proof of address Electricity
Entity that Regularized the
Y 9 SABESP SABESP

Water Supply

Table 4. The (f)actual situation on the ground in the case study communities




3. Regularization: Process, Impediments and Approval
3.1 The Steps in the Regularization Process and Impediments to Success

Regularization in the context of Agua Legal implies four things: 1) physical upgrade of the
previously clandestine water supply infrastructure, 2) installation of a water meter with a social
tariff,* 3) administrative recognition of the upgraded connection and 4) social outreach to explain
the program, reduce water consumption and instill habits of bill payment. The steps in the
regularization process are presented in Figure 1, with potential barriers to success bolded. First,
SABESP establishes a primary point of contact within the community — a community leader® — to
reduce internal disagreements that impede coordination. If the community (and the water supply)
is controlled by the poder paralelo (drug dealers, gangs) this can present extra challenges, such as
co-opting the regularization process to consolidate power, resisting the loss of income from water
charges or contributing to dangerous working conditions.

Obtaining permission is the most significant barrier. Under Brazilian law it is illegal to extend
urban services to informal areas lacking legal land tenure. Thus, obtaining permission to regularize
a community is essential to mitigate the risk of judicial action that could force SABESP to remove
installed infrastructure and pay financial damages. This fear is especially strong on private lands.
Moreover, SABESP and government officials alike emphasized that it is extremely difficult to get
permission to regularize environmentally protected areas and source protection zones.
Accordingly, it is easiest to get permission to regularize communities on non-protected public
lands.

Presenting the planned work to the community can also reveal barriers. Some residents
perceive the unbilled, clandestine supply to be of good quality and reliability, so SABESP must
address those people who do not want to be regularized. In this way, antecedent conditions such
as the perceived quality and reliability of the existing supply can impact the success of a
regularization project. Working with the community leaders to convince these residents to
participate in the regularization scheme is important to avoid the return of gatos (illegal
connections) and the breakdown of regularization.® Sustained social outreach is also crucial to start
to instill new usage and payment habits that will contribute to the sustainability of Agua Legal.

Finally, the physical community environment can prove challenging. The president of
SABESP highlighted the need for engineers to look beyond Western textbooks to plan for the
reality of the favela. Challenges include narrow streets, rocky soils and steep slopes that require
booster pumps.

SABESP is not imposing regularization on unwilling communities. Rather, the narrative at the
community forum and in interviews with residents, SABESP and government officials showed

4 The social tariff is R$7.59 ($2.40, a third of the usual fee) for up to 10 m3/month.
> Community leaders of both case study communities were women.
6 For those who choose not to connect, a hydrometer is installed but left offline.



1: Community members and/or leaders approach SABESP to regularize their water connection.

)

2: SABESP seeks ‘permission’ from a municipal entity to regularize the community.

v

3: SABESP solicits bids to choose the intermediary company that will complete the works.

)

4: SABESP presents the planned works to the community.

)

5: SABESP collects data (client names, number of dwellings, general registration number, tax
number, zip code, etc.) and unofficially, internally names the streets and numbers the dwellings.

)

6: SABESP conducts outreach focused on environmental and financial education.

)

7: The intermediary company evaluates the physical conditions then installs water mains,
valves, and new connections and chlorinates the water.

4

8: SABESP commercially registers all properties (using internally assigned street names and
house numbers) and issues water bills based on a social tariff.

)

9: The intermediary company suppresses and re-suppresses clandestine connections and performs
any needed maintenance.

)

10: SABESP calculates and monitors consumption.

Figure 1. Steps in the process of regularization, with potential impediments bolded.
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that many informal communities were actively and energetically seeking regularized services.

To prioritize meeting that demand, SABESP started the regularization process with
communities with fewest impediments: long-established communities on non-protected public
lands where they can obtain ‘permission’ to install infrastructure, there is no pending legal action,
the community is relatively safe, the physical conditions are less challenging and there is a well-
defined, cooperative, active community leader.

Reflecting on the process of regularization, 100% of interviewed residents, even the few who
complained about an expensive bill, responded that Agua Legal was a success and that SABESP’s
social outreach program effectively explained the process of regularization, including how the
hydrometer and the bill would function.

These high levels of satisfaction occurred despite the fact that resident participation in the
process of regularization was limited to the option to accept or refuse service, a shift from the
historical process in which residents were involved in planning, oversight, construction and
monitoring (Watson, 1992). This finding flies in the face of literature espousing the importance of
community participation in service extension in informal areas (ex: McGranahan & Mitlin, 2016).

3.2 Informality in the Approval Mechanism for Regularization

The primary impediment to water supply regularization was municipal approval. We identified
four mechanisms for obtaining permission for regularization, three of which occur at the municipal
level. The typical paths that SABESP follows are to write to the either the regional mayor’s office
or SEHAB with a plan to regularize a community’s water connections, accompanied by a map.
The municipal entity responds by saying that it is not opposed to the action — not an approval, but
not a denial either. SABESP managers report that the response time has ranged from a week to a
year. SABESP observed this subtle shift from denial to non-opposition from 2012 onwards. It is
unclear what stimulated the change in the municipal response, an important component of
understanding how these ‘negotiated institutions’ emerge. Where ‘permission’ is given, it is a
political decision and could be rescinded in the future.

The third mechanism has only occurred in Mata. In that case, the regional mayor signed a law
stating positively that SABESP could install water. However, the regional mayor acknowledged
that he did so without any legal standing and cited the fear that the Ministério Publico could sue
him. In this way, Mata gained access to regularized water supply through strong political activism,
but that security remains at the mercy of potential future legal action.

The fourth and final mechanism has been documented only once, and it represents the lone
formal legal means of obtaining regularized water supply in informal areas. A community won
regularization through legal action supported by the Office of the Public Defender when they were
able to prove that three residents died from contaminated water from clandestine connections
(Rocha et al., 2013). When evaluating the potential wider use of this mechanism, it is important to
note that there are risks in the community taking legal action. Filing in court can call attention to
previously overlooked informal communities, in some cases leading to forced removal. As such,
taking legal action can backfire for new and unconsolidated settlements or those in high risk areas.
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Thus, there is not a unique approval mechanism for regularization. The first two mechanisms
are the 'negotiated institutions’ that emerge to facilitate regularization. Yet these processes are not
clearly defined, nor are they widely understood by the entities involved. For example, a regional
mayor was unaware that some of SABESP’s requests for regularization had been denied and it
took three layers of snowball sampling targeted toward people who understood the water service
regularization process to find a SEHAB employee familiar with Agua Legal. This points to lack
of sufficient coordination between SABESP and the municipality. The research of Coslovsky
(2015) on the enforcement of urban planning laws in Sdo Paulo supports this conclusion.
Coslovsky found that the Ministério Publico and the Office of the Public Defender are not
comprised of homogenous officials rigidly enforcing laws. Rather, they are comprised of multiple
factions that unevenly enforce often purposefully ambiguous laws.

Comparing the ‘negotiated institutions’ in RMSP with those in the international literature
reveals that the administrative burden rests with different actors. The ‘negotiated institutions’ in
Ahmedabad emerged from NGO-facilitated interactions between the utility and the municipality
(Baruah, 2015) and in Delhi utilities acted unilaterally to simplify the documentation requirements
(Criqui, 2016). However, in both cases the onus was still on the resident to procure the proof of
residency. For Agua Legal, SABESP negotiates municipal ‘permission’ without resident
involvement. Thus, the responsibility of the resident with a regularized connection remains simply
that of a client — to pay the water bill — without having to seek documentation of residency or
tenure. However, residents do not get the explicit, officially-recognized benefits of temporary
tenure security that were a part of the No Objection Certificate in Ahmedabad (Baruah, 2015).

4. Discussion: Effect of Regularization on Tenure Security

An informal household’s ultimate goals have been described as threefold: obtain access to
basic services, avoid eviction and gain the right to transfer the occupied land and house (Durand-
Lasserve, 2006). Regularized water supply addresses the first goal, although the case study
communities still lack other regularized services such as sewage collection (Mata), electricity
(Corvo), public lighting and paved roads (see Table 4). This discussion will use the tripartite model
to examine the impacts on the other two goals, both related to land tenure.

4.1 Legal Tenure Security

In a catch-22, regularization of urban services can only legally occur in areas with formally
regularized land tenure and formal regularization of land tenure requires regularization of urban
services. A regional mayor explained that, in practice, this stalemate is typically broken by first
regularizing urban services then seeking regularization of land tenure. As Section 3.2 introduced,
the ability to extend urban services to informal areas is most often obtained through the ‘negotiated
institution” of informal municipal ‘permissions’. Thus, regularization of water supply does not
change the legal status of land tenure security, which would require the government to formally
recognize a ‘bundle of rights” associated with the land (Durand-Lasserve & Selod, 2007). Indeed,
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even the community that won a court case to regularize its water did not secure formal land tenure
rights (Rocha et al., 2013). However, the provision of a water bill serves as documentation of one
of the urban services required to obtain formal legalized land tenure. Thus, it moves communities
closer to being able to start the process of obtaining legal land tenure, without actually providing
any legal protection from eviction.

4.2 De Facto Tenure Security

We argue that VVan Gelder (2010)’s concept of de facto tenure security must be extended.
Although it is indeed based on factual circumstances, these facts do not stand in isolation but are
rather interpreted through a lens — the lens of the state, legal or administrative body (or bodies)
with the power to evict. This entity will be referred to as the ‘evicting body’. In the case of water
supply regularization in RMSP, this conceptualization of de facto land tenure is important because
of the different approval mechanisms, which vary in their degrees of informality. In Mata, de facto
tenure increased after the regional mayor signed a law allowing regularization; the fact that the
regional mayor could be sued because he did not have legal standing to sign the law signifies
significant political commitment which contributes to de facto security (Nakamura, 2016).
However, in Corvo, the municipal ‘permission’ relies on political support. It is easier to walk back
that ‘permission’ than it would be to repeal a law that demonstrated active political commitment,
rather than passive non-opposition (Durand-Lasserve, 2006). Indeed, a regional mayor argued that
eviction of Corvo is inevitable in the long-term, calling it a “palliative work [that] lets you have
control over who is using the water, instead of clandestine connections.” Hence both approval
mechanisms increase de facto security, but to varying degrees and with different long-term
prospects.

Nevertheless, it is important to note that no infrastructure has been removed under Agua Legal
to date. Indeed, urban planning and judicial delays frequently allow communities to consolidate
themselves over decades, indicating de facto security. However, not all communities are approved
for regularization. According to the Office of the Public Defender, for less consolidated
communities or those in high risk areas, a request to regularize the water supply can draw attention
that can lead to eviction. Thus, while approval for regularization increases de facto security, a
denied request can erode it.

Our findings support the argument of Gilbert (1990, 2002), De Souza (2001) and Kiddle (2010)
that the installation of the infrastructure itself also improves de facto security. Water supply
regularization aligns the economic interests of SABESP with those of the community. Once
SABESP has invested, it is disincentivized to remove the infrastructure or cut the connection
because of the associated costs. Removing the buried infrastructure is now another required step
in any potential eviction.

The last component of water supply regularization that impacts de facto tenure security is the
provision of a water bill that includes the name of the head of household, the registration number,
street address and zip code. This water bill acts as a proof of residence that, significantly, is
recognized by the government. In contrast, the regularized electricity bill in Mata was not accepted
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as a proof of residence. Although the factual circumstance of having a bill is the same in both
instances, the interpretation of that bill depends on the lens of the evicting body. Residents were
keen to use their water bill for a number of administrative purposes, including registration for
employment, enrolling children in school, receiving mail, opening a bank account and obtaining
access to relatives who may be in prison. Moreover, SABESP keeps a record of the bills it issues,
which can be used to prove the duration of residency.

4.3 Perceived Tenure Security

Perceived tenure security incorporates the factual circumstances of de facto tenure security,
filtered through the lens of the individual (Nakamura, 2016). 85% of interviewed residents felt
secure in their land tenure (safe from eviction) and felt that regularization improved their tenure
security. Three main themes emerged from residents’ responses on why they felt secure in their
tenure: investment in the community (by households and by SABESP), the passage of time and
faith in God to watch over the residents.

Despite four residents not feeling secure in their tenure, one still perceived that regularization
improved his security. Thus, 88% of respondents agreed that regularization of water infrastructure
increased perceived land tenure security. For residents that dissented, the magnitude of investment
in the community, the quality of the installed infrastructure and the lack of sewage collection were
insufficient to improve perceived tenure security. However, for the majority of residents, emergent
themes showed that the regularization of water supply improved residents’ perceived security
through measures similar to de facto security: a water bill that could be used as a proof of address,
installation of the infrastructure by SABESP and perceived political support for the project.

Both the community and the evicting body interpret proof of address as increasing tenure
security, so the relationship between the water bill and perceived tenure security is the same as for
de facto tenure security (see Section 4.2). However, it is relevant to explore whether the
public/private nature of the utility issuing the bill affects perceived security. To explore this
hypothesis, the researcher investigated how SABESP was perceived by residents — as an arm of
the state, as a private company or as a mixed entity. 81% of residents perceived SABESP as being
at least part-public, with 58% perceiving SABESP as a fully public entity (the other 23% viewed
it as mixed public-private). In this way, residents perceived SABESP as a governmental entity
recognizing the existence of the community through infrastructure provision which implies
governmental support that increases perceived land tenure.

4.4 Interaction Between Different Forms of Tenure Security

Perceptions of tenure security can sometimes clash with de facto security seen through the lens
of the evicting body, as seen in Corvo where the regional mayor argued that regularization should
be called a “palliative work’ to avoid the connotations of sanctioning occupation. These nuanced
distinctions are not always understood by the community members. The Corvo community leader
explains her point of view:
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“We’re aware that we’re on an area that’s a road... but they’d have to be very
stubborn to see everything so nice... and tear it down. They can leave us here as it
is, not helping but also not getting in our way... and also [the regional mayor] is
always helpful, he supports us, he arranged... to help with the [trash] cleaning.”

Thus, the community leader sees the regional mayor as supporting their claim to the land and their
efforts toward regularization, while the regional mayor sees the works as a ‘palliative work’ that
does nothing to impede future eviction. In this way, there is a discrepancy between the municipal
de facto conception and the perceived community conception of the significance of water supply
regularization on land tenure security.

Obtaining a water bill from SABESP moves communities onto the first administrative rung
toward achieving legal land tenure status by providing a proof of address and proof of a water
connection. However, there is no change in legal land tenure security. De facto and perceived land
tenure are more significantly impacted by regularization. Although a denied request for
regularization can undermine de facto tenure security, once approved regularization increases de
facto security. The magnitude of that increase depends on the degree of political support associated
with the (informal) approval mechanism. Overall, water supply regularization and perceived tenure
security were found to have a positive relationship. Perhaps the formal legal system will one day
accommodate this reality on the ground, granting communities more rights over the land they
occupy (Van Gelder, 2013).

5. Conclusions

This paper sought to further our knowledge of the realities of urban development in informal
settlements by examining the process of water supply regularization in RMSP through SABESP’s
Agua Legal program. The mixed-capital water and wastewater concessionary aims to regularize
160,000 clandestine connections, almost 40% of the estimated 411,000 clandestine connections
that exist today (SABESP, 2017). We found evidence that the project has been successful: although
there were a few complaints about over-chlorination and about leaks driving up water bills, water
quality was perceived to have improved significantly, all households had 24/7 supply, incidence
of non-payment was comparable to that of the formal city, and 100% of interviewed residents
declared the project a success.

In the first phase of Agua Legal, SABESP chose to work with well-established communities
facing the fewest barriers to implementation. Thus, the case study communities may not reflect the
realities of informal communities in other global contexts, or even in other parts of Sdo Paulo. For
example, residents of more precarious settlements on the margins of polluted waterways may
prefer policy options that allow them to join the formal city or migrate to other more desirable
locales instead of regularized services. Regularization is not a panacea: residents are still subject
to institutional uncertainty and the economic constraints of the informal sector. That said, there are
significant public health, water security and administrative benefits to improving water quality,
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diminishing leaks, reducing non-revenue water, and providing residents with a recognized proof
of address.

Using qualitative methods, the researcher conducted semi-structured interviews with water
supply decision makers and two community-level case studies. We characterized the key steps in
the process of regularization from installation of the hydrometer to the social tariff and community
education program and identified the potential barriers to successful regularization, revealing that
the legal barrier is the most significant. In the informal urban space, there is a literature gap in
understanding the informal mechanisms or ‘negotiated institutions’ that emerge to overcome this
barrier. Understanding these ‘negotiated institutions’ and how they emerge is crucial to being able
to exploit them to the advantage of communities that lack access to basic services. Interviews
identified four mechanisms for approval: the housing secretariat or regional mayor granting
‘permission’ (non-opposition) at the municipal level, the regional mayor signing a law (without
legal standing) or a specific community winning a court case. These first three informal methods
were similar to others identified in the international literature in that they were negotiated between
the utility and a municipal entity, but differ because SABESP and the municipality have taken
responsibility for overcoming the lack of legal land tenure, rather than placing the burden on
residents as was done in the Indian context (Baruah, 2015; Criqui, 2016). In this way, residents are
treated as clients and not relied upon for community participation in or co-production of service
extension. Further study is needed to understand the impact of centralizing the ‘negotiated
institutions’ and eliminating the individual resident’s administrative burden on scalability of
service extension.

This paper’s second key finding relates to the impact of regularization on land tenure security.
Extending Van Gelder (2010)’s tripartite model of tenure Security, we argued that the factual
circumstances of de facto tenure security have to be interpreted through the lens of the entity with
the power to evict. Defined in this way, the ‘negotiated institutions’ that permit regularization in
informal areas come to bear on de facto tenure security, depending on the level of political support.
Although water supply regularization does not change legal land tenure status, findings suggest
that it increases de facto and perceived tenure security, which is related to the construction and
consolidation of a home (Nakamura, 2016; Van Gelder, 2009). The components of regularization
that positively impact perceived land tenure security were identified as the water bill that serves
as a proof of residence, the installation of infrastructure by SABESP (perceived as a public entity)
and the level of perceived political support. Those that decreased perceived tenure security were
media coverage of evictions and investment that is perceived as temporary or inadequate. Overall,
evidence supports the conclusion that water supply regularization and perceived tenure security
have a positive relationship.
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