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Rules in English law regarding transfer of rights with respect to land and
movables can generally fit into the framework of the abstract system. As a default rule
throughout English property law, a separate stage of conveyance is necessary to
complete the transfer of title, although in cases of unconditional sale of ascertained
goods, it is possible to transfer title by the transferor’s intent alone. A study of the
Sale of Goods Acts and detinue demonstrates that the contract of sale itself has never
been a means of conveyance throughout English legal history. No matter whether a
conveyance is made by solo consensu or by additional means, a separate intent to
convey remains distinct from the intent to bargain. So long as the conveyance is valid
according to its own rules, invalidating factors in the underlying basis of that
conveyance in principle do not infect the validity of the conveyance itself. Revesting
of title by rescinding the contract of sale induced by fraudulent misrepresentation is
an exception, but the underlying rationale in those cases is flawed. From a normative
perspective, the alleged ‘unfairness’ to the transferor under extreme circumstances is
not self-evident. Arguments such as ‘initial impaired consent subtraction’ or
‘assumption of insolvency risk plus swollen assets’ might serve as possible ways to
determine such ‘unfairness’. Nonetheless, these arguments remain problematic if
employed to justify the need for causality. A unique characteristic of English law is
that in certain impaired consent transfer cases, although title transferred cannot revest
at law, equity may grant a right under a constructive trust with numerous proprietary
attributes. However, this is nevertheless consistent with the operation of the English
abstract system, for such an equitable interest acquired by the transferor, unlike what
he could acquire under a causal system, is by its nature not a right in rem. With these
observations, English law could provide at least three lessons for the ongoing debate
in Chinese academia about whether Chinese law should adopt the principles of
separation and abstraction.
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INTRODUCTION

With regard to categorisation of various systems of rules regarding tangible
property transfers in different jurisdictions, there are two ‘dividing lines’ pervasively
adopted by comparative lawyers.! In terms of the question of whether any additional
stage is needed after the moment the underlying obligation to transfer is incurred, the
law could either adopt (i) a ‘consensual’ system,” meaning that in principle property
passes at the moment the underlying obligation is incurred,® or (ii) a ‘traditio’
system,* meaning that in principle property rights cannot pass by the contract or the
contractual intention alone without an additional, separate stage of conveyance. In
terms of the question of whether the validity of property transfer is dependent on the
validity of the underlying basis of the transfer, the law could either adopt (i) a ‘causal’

system,® which means that the answer to the question is ‘yes’, or (ii) an ‘abstract’

1 Sjef van Erp and Bram Akkermans (eds), Cases, Materials and Text on National,
Supranational and International Property Law (Hart Publishing 2012) ch 8; Vincent Sagaert
and Julie Del Corral, ‘Acquisition of Ownership of Goods in the DCFR: A Belgian
Perspective’ in Vincent Sagaert and others (eds), The Draft Common Frame of Reference:
National and Comparative Perspectives (Intersentia 2012); Brigitta Lurger and others,
Acquisition and Loss of Ownership of Goods (OUP 2011) 466-509; Wolfgang Faber and
Brigitta Lurger (eds), Rules for the Transfer of Movables (Sellier 2008) ch 2 (Vincent
Sagaert), ch 4 (Steven Bartels).

2 Or the principle of solo consensu.

3 It is therefore often said that under the operation of such system, contract itself acts as a means
of conveyance. However, it is delivered in this thesis that even a ‘consensual’ system involves
two stages as well — the incurring of the obligation and the consent to the transfer. Although
these two stages sometimes can be done within one physical act, and thereby factually
coincide with each other, they are nevertheless conceptually two different stages, with
different intent inside — the intent to contract and the intent to convey.

4 Or the principle of separation. Traditio literally means delivery in English. However in this
thesis, the traditio/consensual dividing line is employed to categorise transfer systems, with
respect to both movables and immovables. The phrase ‘traditio system’ is used in a wide
sense, referring to systems where the conveyance of property rights is incomplete without
some further act (whether by delivery or deed for goods, by registration or deed for land).
Note that under the consensual system, the role of land registration is merely making third
party bound by the land disposition (which is completed by mere intent in the contract) and is
irrelevant as to the acquisition of property rights to land. By contrast, under the operation of
the principle of separation, the role of land registration is constitutive in the sense that if
registration is required, ownership to land does not pass before registration.

5 Or the principle of causality.
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system,® and answer ‘no’ to the question, except where parties expressly opted out of
it.

On the path towards a new civil code,” China has a long debate upon whether
it should fully adopt this type of separation and abstraction since the 1980s.? The core
concern of the abstract system, which is not confined to the Chinese context, is that
there is no proprietary restitution provided as a response to transferee’s unjustified
enrichment if the underlying consent of the transfer is impaired. Chinese anti-
abstractionists argue that this lead to ‘unfairness’ to the transferor in certain
situations,® which they further argue, can only be solved by adopting the causal
system. A more empirical argument proposed by them is that among major European

jurisdictions, only German law accepts such abstract system. By contrast, English

6 Or the principle of abstraction.

7 Till now there are three groups that had published their draft of civil code in China, led by
Liang Huixing, Wang Liming and Xu Guodong respectively. Only one has been translated
into English: Liang Huixing and others, The draft civil code of the People’s Republic of
China (Martinus Nijhoff Publishers 2010).

8 To list a few, for arguments in favour of the abstract system, see eg Sun Xianzhong, #//#FH#)#{
A& 72 [General Principles of Real Rights Law of China] (2nd edn, Law Press 2009) 412-56;
W RAT I IEE B = X [Exploring the Theory of Juridical Act of Real Rights and its
Application] (1996) 104 Chinese Journal of Law 80; ‘FFi&¥AU{THEEE’ [The Theory of
Juridical Act of Real Rights Revisited] (2001) 131 Social Sciences in China 125; Tian
Shiyong, #f07 777216 674%E [Study on the Theory of Juridical Act of Real Rights] (CUPL
Press 2002) chs 7, 8; ‘“MIFUERYIRFT HFEIC > Wit [Analysing the Theory of Juridical
Act of Real Rights in Chinese Property Law] (2008) 325 Legal Science 93; Li Yongjun, ‘F&[=
B EEARFELEM YT B2’ [Does the Juridical Act of Real Rights not Exist in Chinese
Civil Law?] (1998) 89 Science of Law 55. For arguments against the abstract system, see eg
Yin Tian, &40 ER 101775 4% [Comments and Thoughts on Property Law Theories]
(Renmin UP 2004) 180-235; Wang Yi, #/ {27/ [On the Transfer of Real Rights]
(Renmin UP 2001) 311-32; Wang Liming, £¢/75%4/F% [Studies on Civil and Commercial
Law] vol 3 (Renmin UP 2001) 206—26. Cui Jianyuan, ‘ MEFSEBEYIRTT N SHEEE [A
Positivist Analysis of the Concept of Juridical Act of Real Rights and Chinese Civil Law]
(2004) 72 Journal of Comparative Law 60; Xie Huaishi and Cheng Xiao, ‘@17 310 1T
> [Analysing the Concept of Juridical Act of Real Rights] (2002) 141 Chinese Journal of Law
89.

9 Viz in the event where the transferee is insolvent, the property is collateralised, and the
property is sold to third parties.
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rules regarding transfer of rights with respect to tangibles, according to their

description, is purely causal. However, is that truly the case in English law?

What is certain is that, English private law academia is indeed divided over the
question whether a defect in contract would infect the validity of conveyance which,
according to its own rules, is valid. Such controversy is most fiercely debated in the

law of sale of goods, but not limited to it.

As for antagonists of such ‘infection’, Swadling argued that so long as the
validity requirements of a delivery are met, rescission or nullification of the
underlying contract should not carry with it any revesting of title.’® Similar statements
were also expressed by Weir, who described English law in this respect with Roman
terminology that, ‘modern practice is overwhelmingly based on the view that property
may pass by traditio despite the invalidity of the causa.’** Their position is approved
by Sheehan, who points out that even as to the rescission cases where the claimant has
a power to revest title, such title is, in the more common cases, equitable, and in rare

cases, legal.*?

McFarlane also implicitly supported such proposition by drawing a line
between the flaws in the transferor’s intention preventing or not preventing the title
transfer, and saying that the former case happens only where the transferor has no

intention to transfer that specific right to the specific transferee.™

By contrast, protagonists of such ‘infection’ argued that English law is causal
not abstract, at least in the sale of goods. According to them, the intention to transfer
the title will be voidable if the intention of the underlying contract is voidable, which

represents ‘the causal nature of English sale law that the property passes by reason of

10 William Swadling, ‘Rescission, Property, and the Common Law’ (2005) 121 LQR 123.

11 Tony Weir, ‘Taking for Granted—the Ramifications of Nemo Dat’ (1996) 49 CLP 325, 344.
12 Duncan Sheehan, The Principles of Personal Property Law (Hart Publishing 2011) 202.

13 Ben McFarlane, The Structure of Property Law (Hart Publishing 2008) 167-8.
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the contract and is dependent on its validity.”** They believe that the causal position in
the rescission of voidable cases has been followed for more than a century and must
be taken to represent the law.'® Cartwright even extended this principle to void
contracts and asserted that ‘if a contract for the sale of goods was void, then he
purchaser did not acquire any property rights in the goods even if they were
physically delivered to him by the seller.”*® Such a causal position was also raised by

a number of civilian academics from a comparative perspective.'’

Before any further lessons could be drawn from English law for the Chinese
abstract/causal debate, this thesis aims to first demonstrate in chapter 1 whether rules
of transfer of rights with regard to tangibles in English law can be interpreted into a
uniform system with some extent of separation and abstraction. After such positivist
analysis, the choice between causality and abstraction is reviewed from a normative
perspective in chapter 2, focusing on the question whether granting mere personal
remedies without a proprietary one (revesting of title) for the transferor as a response
to the transfer, the underlying basis of which involves a vitiated intent, would cause
unfairness (based on policy considerations) or would be inappropriate (out of legal
principle). Chapter 3 adverts to a unique characteristic in equity, where under certain

situations a trust would be imposed for the transferor with a beneficiary interest

14 Michael Bridge and others, The Law of Personal Property (Sweet & Maxwell 2013) 351. For
a detailed expression of their anti-abstractionist position in the causal/abstract debate, see para
10-028, 13-035.

15 Load v Green (1846) 15 M & W 216, 153 ER 828; Car and Universal Finance Co Ltd v
Caldwell [1965] 1 QB 525; Lewis v Averay [1972] 1 QB 198.

16 John Cartwright, Contract Law: An Introduction to the English Law of Contract for the Civil
Lawyer (2nd edn, Hart Publishing 2013) 155.

17 Lars van Vliet, ‘The Transfer of Moveables in Scotland and England’ (2008) 12 Edin LR 173;
Birke Héicker, ‘Rescission of Contract and Revesting of Title: A Reply to Mr Swadling’
[2006] RLR 106. Note that H&ker changed her oringinal view against Swadling and
recognised the possiblity of an abstract transfer inside sale: Birke Hécker, ‘Causality and
Abstraction in the Common Law’ in Elise Bant and Matthew Harding (eds), Exploring Private
Law (CUP 2010) 210-1.
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against the transferee. The nature of such right under a constructive trust needs to be
interpreted into the abstract framework in English law. Finally, in chapter 4, we will
move back to the Chinese debate on adopting the causal or abstract system. A brief
introduction of the current Chinese black-letter law serves as the background of such
debate. Following this, this thesis will end with a re-examination of three main
arguments proposed by Chinese anti-abstractionists with lessons drawn from English

law in the previous chapters respectively.
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CHAPTER 1: EXISTENCE OF THE ABSTRACT SYSTEM IN ENGLISH LAW

This chapter aims to prove that rules regarding ways and consequences of
property transfer in English law can fit into the framework of the civilian abstract
system. The basic structure of the abstract system is comprised of two elements: (i)
the separation principle, which means that in principle there exists a clear boundary
separating the consensual basis as the underlying reason for a title transfer and the
actual stage of conveyance as the real trigger for a title transfer, and (ii) the
abstraction principle, which means that in principle, defects in the underlying
consensual basis do not infect the validity of conveyance, according to which the title

in question still remains in the transferee.

In English law, it is not difficult to find evidence of the separation principle,
notwithstanding whether common lawyers would like to name those rules as a whole
as a ‘principle’. For example, in land transactions, it is well known that a contract of
sale is not enough to pass the title to land. There must be a further step of conveyance
as a constitutive element, such as the alteration of registration in the case of a
registered title'® and the execution of a deed for an unregistered title.® As for the
abstraction principle, there is also a line of personal property cases as a proof of the
position in English law that despite fraud, the act of delivery (where title can pass in
such a way) is sufficient to pass title without the consequence of automatic title-
revesting, thus trover raised by the transferor or his assignee in bankruptcy could not

be maintained.?® In terms of land, such evidence could be found in both case law?!

18 Land Registration Act 2002, s 27.
9 Law of Property Act 1925, s 52(1).
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and legislation® as well. It logically follows that there is no such thing as a

‘voidable/void title’ triggered by a voidable/void contract per se.

As for the scope of enquiry, this thesis mainly focuses on inter vivos

‘consensual’ title transfer (usually with respect to choses in possession) such as

transfer on sale or exchange, creation of lesser property rights,?® gifts, loan of

fungibles, etc.. Putting this in the German legal framework, it only involves

relationships based on juridical acts.?* This means that acquisition of title by non-

consensual events such as court order (confiscation and forfeiture),> non-consensual

substitution, 2

20

21

22

23

24

25

26

6 28

succession on death, >’ mixture (including accession), * natural

A line of cases includes Haswell v Hunt (1787x1792) 5 TR 233, 101 ER 130; Parker v Patrick
(1793) 5 TR 175, 101 ER 99; Milward v Forbes (1802) 4 Esp 173, 170 ER 680; Sinclair v
Stevenson (1825) 2 Bing 514, 130 ER 404. For an overview of these cases, see William
Swadling, ‘Rescission, Property, and the Common Law’ (2005) 121 LQR 123.

Tootal Clothing Ltd v Guinea Properties Management Ltd (1992) 64 P & CR 452; Campden
Hill Ltd v Chakrani [2005] EWHC 911 (Ch), [2005] NPC 65. In these cases, although the
underlying contract is void due to violating the statutory requirement (Law of Property
(Miscellaneous Provisions) Act 1989, s 2), property transfer (disposition of interests to land
such as leasehold in Tootal or charge in Campden) is nevertheless valid on its own. Such an
abstract idea was also implied by Lord Neuberger in Helden v Strathmore Ltd [2011] EWCA
Civ 542, [2011] Bus LR 1592 [27]-[28].

Land Registration Act 2002, s 58. Upon completion of a valid registration, the registration
itself, not any other instruments such as the contract of sale becomes the reason of such
acquisition of title. It follows from such rule of ‘conclusiveness’ that even if the underlying
contract is void or voidable, nullification or rescission of that contract will not infect the
validity of the registration and the title acquired whereby. Of course, the registry could be
altered or rectified if it involves mistakes. But according to Land Registration Act 2002, sch 4,
such ‘mistakes’ are those invalidating the registration process (such as void dispositions by
forgery or adverse possession cases, etc) which has nothing to do with the underlying contract
(if any). See Charles Harpum and others, Megarry & Wade: The Law of Real Property (8th
edn, Sweet & Maxwell 2012) 230-1; Roger J Smith, Property Law (8th edn, Pearson 2014)
276-8.

Such a phrase is not commonly accepted in common law. Putting this in the relevant Latin
lingo, this refers to what is known as a jura in re aliena, and opposed to a jura in re propria,
which usually refers to the highest right as the origin of all other kinds of property rights:
dominium (eg, the ‘best’ title to chattels or fee simple in absolute possession in land).

Juridical acts can be unilateral, bilateral and multilateral. The core difference between juridical
acts and other legal acts (in a wider sense) is that the latter take effect regardless of the parties’
intention. For a general view of ‘juridical act’, see Jan Peter Schmidt, ‘Juridical Act’ in Jiirgen
Basedow and others (eds), The Max Planck Encyclopedia of European Private Law, vol Il
(OUP 2012).

Proceeds of Crime Act 2002, Part 11, V.
Taylor v Plumer (1815) 3M & S 562, 105 ER 721.
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reproduction, * manufacture, ** mere possession (by finding, trespass or adverse
possession), and res nullius acquisition (including treasure trove, wreck and bona
vacantia), whether original or derivative, are excluded from the main area of enquiry.
More importantly, limiting the scope of enquiry to ‘consensual’ transfers also means
that we should only consider derivative acquisitions which follow the nemo dat rule
(transfer of property rights from owners as opposed to non-owners), for there are
several rules in the law of sale of goods which was (and should not have been)
mistakenly employed by anti-abstractionists to be the evidence supporting the

existence of the principle of causality in English law.*

1.1 The Separation Principle

A precondition of the existence of abstraction principle is a conceptual
separation between the intent to create contractual relationships and the intent to

convey property rights, and that such intentions are governed by separate own rules.

27 Roger Kerridge, ‘Succession’ in Andrew Burrows (ed), English Private Law (3rd edn, OUP

2013) para 7.01. Property passing on death by ways other than succession is also excluded
from the main thesis, for example, the acquisition of title by the pawnee when the pawnor
dies: JH Baker, An Introduction to English Legal History (4th edn, Butterworths 2002) 386.

2 Spence v Union Marine Insurance Cooss (1867—68) LR 3 CP 427,

2 Tucker v Farm and General Investment Trust Ltd [1966] 2 QB 421.

%0 Borden (UK) Ltd v Scottish Timber Products Ltd [1981] Ch 25.

s See eg, Lars van Vliet, ‘The Transfer of Moveables in Scotland and England’ (2008) 12 Edin

LR 173, 185; Michael Bridge and others, The Law of Personal Property (Sweet & Maxwell
2013) 352-3. For example, Sale of Goods Act 1979, ss 24 (bona fide acquisition from non-
owner), 48(2) (statutory power to resell upon the exercise of right of lien or stoppage) should
be excluded from the abstract/causal debate. It is important to note that the categorisation of
section 48 into the species of ‘transfer of title by non-owners’ by Benjamin also reveals the
point that there is no automatic revesting of title to the unpaid seller upon contractual
termination: M G Bridge and others (eds), Benjamin's Sale of Goods (8th edn, Sweet &
Maxwell 2010) ch 7, para 15-127. This means that the real rationale why the subsequent
buyer acquires good title is not because the title is divested from the buyer to the unpaid seller
(transfer by operation of law), and then from the unpaid seller to the subsequent buyer (by
consensual transfer), but because the title is divested by operation of law directly from the
original buyer to the subsequent buyer. Cf Ward Ltd v Bignall [1967] 1 QB 534, in which the
‘divest and revert’ point is criticised by M G Bridge, The Sale of Goods (3rd edn, OUP 2014)
604.
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This is the essence of the separation principle. In this section, it is demonstrated that
English rules regarding property transfers can be analysed into the framework of this
principle. The basic structure of this principle is that two elements should exist in the
whole process of a title transfer.%? One, usually the contract, serves as the underlying
basis of a title transfer; while the other, the conveyance, completes the transfer.
Usually they are separate, but where the two can be completed in one act, at least a
separate intention to transfer the title should be distinguished from the intention to

incur a bundle of rights and obligations as the underlying basis of that title transfer.

1.1.1 Separate intent of conveyance — an overview

It is important to note that the aforesaid ‘second element’ is still an act with a
separate intent, even if one is not to go as far as the German approach of viewing it as
an ‘abstract real contract’,*® because it is to imply that defects in parties’ intention are
not confined to consensual instruments. This is especially important in the context of
personal property law. However, it has not been widely accepted without question.
Laymen and perhaps even some lawyers may contend that it is common sense to see a
transaction as containing only one intention in respect of title, for in such a case the
intention of the vendor may be reduced to no more than a statement to the effect that
‘I am willing to sell the title to you.” Hence, on this belief, it may be seen as an
artificial process to separate one simple intention into two parts: one half in the
contract, and the other half in the actual conveyance. For example, anti-abstractionists

might find their objection in Baker’s words:

% In theory there could be more than two. For instance in the context of sale of goods, people

may regard the act of creating the obligations, the performance of paying on the part of the
purchaser, and the delivery of possession on the part of the vendor as three different, separated
juridical acts.

8 For an introduction of this concept in English, see K Zweigert and H K&z, An Introduction to

Comparative Law (Tony Weir tr, North-Holland Publishing 1977) 177-89.
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... But delivery itself did not itself pass property, because it might
simply separate the property from the physical custody ... Property
therefore passed upon delivery only if there was intention to give or
sell it to the recipient.*

They might claim that the ‘intention to give or sell’ could be well embodied in
the contract, and hence we do not need an extra intention in the next stage, ie the
actual conveyance. Admittedly such a conclusion could be reached from Baker’s
wordings, and it is hard to challenge in the context of a perfect sale, where the
‘intention’ during conveyance seems not so distinctive because such intention to
alienate and transfer the title has already existed in the previous stage. There must be
a contractual term stating that the vendor is willing to ‘transfer’ the title to the
purchaser (whether subject to any form of condition), which reflects vendor’s mental
element both in contract and conveyance (whether simultaneously present or one
before another). However, when we consider cases of transfers involving impaired
consent, especially those based on mistake, we could easily notice the distinctiveness
of the intention to convey apart from that to contract. As Mr Swadling pointed out, it
is correct and crucial to separate two kinds of mistake during the whole process of a
sale, ie the mistake in contract, and the mistake in delivery. A perfect intention in

contract does not necessarily lead to a perfect intention in conveyance:

i JH Baker, An Introduction to English Legal History (4th edn, Butterworths 2002) 383

(emphasis added because the original point of this statement is only that not all hand-overs are
hand-overs with an intention to pass title, which is absolutely true).
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Instead, the inquiry needs to be one as to whether ... property
nevertheless passed by delivery. ... All will depend on the rules
regarding an effective delivery, and they too have provisions
concerned with mistake. So, a mistake of the part of the person making
the delivery will prevent property passing if it is a mistake was to the
subject-matter of the transfer (in the dark | give you a £50 note which |
thought was a £10 note) or as to the transferee (in the dark | hand a £0
note to the wrong person)...*

Likewise, another example that could illustrate the difference between the two
types of intention would be a loan of fungibles. The intention of the lender implied in
contract is to ‘lend’ goods (ie transfer the title in hope of receiving fungible goods in
future) to the borrower, whilst his intention in conveyance is simply to ‘transfer’ such

title to the borrower.

Vendor’s contractual intention in respect of title could be distinguished from
his intention in conveyance on a theoretical level as well. One argument Penner used
to refine Honor&s famous ‘bundle of rights’ model of property analysis could be
employed here to solve our question.*® Honoréholds that one important incident of
ownership is the right to capital, which consists in the power to alienate the thing and
the liberty to consume, waste, or destroy the whole or part of it.>’” Penner points out
that the right to alienate, which indeed is one incident of property, is conceptually
different from the right to sell (create voluntary binding agreement). One can have the
right to alienate provided he has property over a certain thing, but he can have the

right to sell simply because he has a right based on his status as human, namely ‘a

® William Swadling, ‘Rescission, Property, and the Common Law’ (2005) 121 LQR 123, 152.

% In the strict sense this ‘bundle of rights’ notion should be understood together with Hohfeld’s

analysis of jural entitlements to be ‘bundle of rights, privileges, powers, and immunities’:
Wesley Newcomb Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial
Reasoning’ (1917) 26 Yale LJ 710. For otherwise it cannot explain that as a matter of English
law, to say one ‘has’ a chattel means he has only one ‘right’, ie a right to exclusive possession
forever, and he has no bundle of ‘rights’ at all.

s A M Honoré, ‘Ownership’ in AG Guest (ed), Oxford Essays in Jurisprudence: First Series

(Clarendon Press 1961).
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general unlimited right to make contracts.”® This means a person could be a ‘vendor’
even if he does not have property rights over the subject-matter, for a contract selling
property which in fact belongs to others, and which might be acquired in future is

nevertheless valid on its own.

With such difference in mind, one can understand why some English cases
regarding mistake as to the subject-matter of the thing or the identity of the transferee
are not examples against the abstract system, but are examples demonstrating the

existence of a separate intent of conveyance.

As for mistake as to subject-matter, there are two privately prosecuted cases
both involving mistaken delivery of a certain sum of money accidentally left in a
secret drawer of a bureau along with the bureau.* The reason why the title to money
did not pass from the victim to the offender is not because of the invalidity or lack of
an underlying contract to sell. Rather, in both cases the validity of the underlying
agreements (of repair in Cartwright and of sale in Merry) was not challenged. The
true reason why the title in question was not conveyed has nothing to do with the
underlying agreement, but is due to lack of a valid intent to convey title on the part of

the victim.

As for those cases where the transferor mistakenly delivered the property to a

person impersonating the identity of whom the transferor intends to transfer the

% J E Penner, ‘The Bundle of Rights Picture of Property’ (1996) 43 UCLA L Rev 711, 753.

% Cartwright v Green (1803) 8 Ves 405, 32 ER 412; Merry v Green (1841) 7 M & W 623, 151
ER 916. Given that these are criminal cases, no reasoning was given by the judges as to why
the title to the hidden property has not passed to the criminal. But as McFarlane points out, at
least it could be inferred that the criminal did not acquire the title, for otherwise no crime
would be committed: Ben McFarlane, The Structure of Property Law (Hart Publishing 2008)
166.
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property to, *° judges built the premise of their position (that title did not pass) on an
analogy that if only a voidable title could pass under a voidable contract, then no title
could pass under a void contract. But it seems that they went unnecessarily too far. A
valid conveyance needs at least a valid intent of the transferor both as to the correct
subject-matter to transfer and the correct identity of the transferee. Similar to those
aforementioned cases regarding incorrect subject-matter, the most direct reason in
these cases why title is deemed never have been passed to the transferee is not
because the contract is void (despite the contract is indeed void), but is due to lack of
a valid intention to transfer title to the correct person to form a valid conveyance. The
underlying logic is, if there is no valid conveyance for want of a valid intent in the
first place, the ‘passing of property’ question could have already been answered
without the need to answer the controversial question whether the contract should be

defined as void or voidable under such circumstances. 4

Recognising the separate intention of conveyance even in the case of transfer
of property inside sale could also help us understand the English law of sale of future
property. Suppose V agrees to sell ‘ten cars’ to P on Day 1. V does not actually have
those unascertained ‘ten cars’ which he has to purchase from some manufacturers
afterwards on Day 2. On Day 3, V passes both possession and title of the newly
bought cars to P. In such a sale, V’s intention in the contract is merely to sell ‘ten
cars’, whilst his intention in conveyance is to transfer ten ascertained cars: they are

clearly different. Without the separate intention of conveyance made by the vendor on

40 Cundy v Lindsay (1877-78) LR 3 App Cas 459; Ingram v Little [1961] 1 QB 31; Shogun
Finance Ltd v Hudson [2003] UKHL 62, [2004] 1 AC 919.

In Shogun the majority of their Lordships held the contract as void, whereas the minority
contended that since it is conceptually difficult to differentiate the ‘identity’ and other
attributes in relation to the transferee, the contract should be merely voidable.

41
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Day 3,% the intention of him to pass property right in the contract of sale plus the
acquisition of property rights to the cars by him on Day 2* is not enough to transfer
the title to the cars in question to the purchaser.*® This is so as well for the
unascertained property where even though a passive act of identification or a positive
act of appropriation is completed,® title does not pass to the transferee without a
subsequent intention to pass property rights (contained in the act of ascertainment)

which is not the one consolidated in to the contract.*®

1.1.2 The separate intent of conveyance in the sale of goods

While the separate status of the intention of conveyance is relatively easy to
identify where there is a separate stage of conveyance, as in cases of land transfers, or
chattel transfers in the context of gifts or barter and so forth, this is less apparent in
the case of sale of goods. Section 17 of the Sale of Goods Act 1979 provides that
property passes when parties ‘intend’ it to pass.*” The wording of this section leaves
open the question as to whether it is possible to have a separate stage of conveyance
by deed or delivery in the context of sale of goods. If the meaning of section 17 is that
property passes by ‘intent’, then delivery and deed could possibly convey title, for
they could be the carrier of such intent. If the meaning is that property passes by
‘contract’, then delivery and deed can no longer be the device to pass property to

goods after the contract of sale came into existence. Clarifying this point is important,

e Plus some other new act designed to transfer such as deed, physical delivery, or signing

transfer forms having title registered in the purchaser’s name

3 Thus making the subject-matter of the unconditional contract of sale ascertained.

“ Although it would have some effects as to the creation of equitable interests for the transferor.

Holroyd v Marshall (1862) X HLC 191, 11 ER 999 (Lord Westbury).
o Sale of Goods Act 1979, s 18; Sale of Goods (Amendment) Act 1995, s 1.
46 Karlshamns Oljefabriker v Eastport Navigation Co [1982] 1 All ER 208, 214-6.

4 The predecessor of this section, found in the Sale of Goods Act 1893, s 17 has exactly the

same EXPTESSiOI’I.
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for if the latter one is trite law, we have to admit that the entire English law of sale of

goods is not only purely consensual, but also purely causal without any exception.

Although the wording of section 17 is ‘intent’ which seems to support the
former notion,* the latter notion is the prevailing view as could be found in many
textbooks. For instance, it is commonly understood than ‘an agreement of sale is both
a contract and a conveyance ... property passes by virtue of the contract itself.”*® Such
a general statement was further explained in a way where the transferor makes a
contract of sale, he is indicating that he does not intend to transfer the property by

ways other than contract, and therefore:

[title] cannot then pass again by reason of delivery, nor, usually would
the parties intend it to. Even if, under the contract, property is to pass
on delivery, this is still as a result of the contract and not otherwise.*

The logical consequence, as the authors later on point out, is that if a transferor
delivers the property under a void contract of sale or a voidable contract of sale which
is rescinded, the law would say that there must be no valid intention of him to transfer

the property even in a subsequent act of physical delivery.

What is certain is that, given the codification nature of the Acts which is to
represent the previous law relating to the sale of goods whether found in statute or
common law,”* where the statute is ambiguous or silent on this question, we could at

least try to find the answer from pre-1893 laws.

8 And logically what is discussed in the previous subsection of this thesis is consistent with the

former notion.

49 Roy Goode, Goode on Commercial Law (edited and fully revised by Ewan Mckendrick, 4th

edn, Penguin 2010) 147. Similar expression in E L G Tyler and N E Palmer, Crossley Vaines'
Personal Property (5th edn, Butterworths 1973) 325.

%0 Michael Bridge and others, The Law of Personal Property (Sweet & Maxwell 2013) 352.
o M G Bridge and others (eds), Benjamin's Sale of Goods (8th edn, Sweet & Maxwell 2010) 3-
6.
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Unfortunately, even the case law on the eve of 1893 does not show a clear and

consistent line with respect to this question. On one side, Lord Cairns states that:

if the property in the goods in question passed, it could only pass by
way of contract; there is nothing else which could have passed the
property. ... that [the case namely in which the contract never comes
into existence] being so, it is idle to talk of the property passing.

Accordingly, as the intent to convey title is strictly attached to the contract of
sale as a part of it, there can be no valid intent to pass property where the contract is
void, because the contract itself is the method of conveyance. On the other side, Fry

LJ states that:

according to the old law no gift or grant of a chattel was effectual to
pass it ... unless accompanied by delivery: that on that law two
exceptions have been grafted, one in the case of deeds, and the other in
that of contracts of sale where the intention of the parties is that the
property shall pass before delivery.>®

This logically follows that even in the context of sale of goods, at least there
could be a valid intent incorporated in delivery, not in the contract itself. In sum, this
means we have to resort to the old rules in common law to find the answer. The
following paragraphs will demonstrate that the former notion is the more accurate
proposition, and that the ‘contract’ itself has never been the method of conveyance in

the context of sale of goods throughout English legal history.

A. Implication from detinue

Despite the lack of historical materials directly on this point, it is possible to
gain insights through a closer look at the law of detinue. For example, Barbour

elucidated the available claims against vendors for non-delivery of goods in the

> Cundy v Lindsay (1877-78) LR 3 App Cas 459, 466. Similar statement in Tarling v Baxter
(1827) 6 B & C 360, 108 ER 484.

> Cochrane v Moore (1890) 25 QBD 57, 72-73. Followed by Harman LJ in In Re Cole [1964]
Ch 175, 187.
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context of sales of chattels under early English law which included the circumstance

that:

If the purchase price were [sic] paid, or the buyer’s sealed obligation
for the price delivered, Detinue would lie from early times. The
buyer’s right was extended in 1442 or thereabouts, so that he could
claim the specific property though he had not paid the price...>*

The authority of such radical change around 1442 mentioned by him came

from Fortescue CJ’s illustration at the era of Henry V1:

If 1 buy a horse of you, the property is straightway in me, and for this
you shall have a writ of debt for the money, and | shall have detinue
for the horse on this bargain.™

But why could the purchaser maintain a claim of detinue? What is the

underlying rationale of the legal position? As an old form of writ and later a form of

action, the content of detinue is that ‘a person claimed the specific return of goods

wrongfully detained from him,

56 and the effect is to ‘command the sheriff to order

the defendant to yield up to the plaintiff the chattels which he unjustly detained from

him.”®" The elements of the action are:

54

55

56

57

58

1) a property in the plaintiff, either absolute or special ... in personal goods,
which are capable of being ascertained; 2) a possession in the defendant by
bailment, finding, etc.; 3) an unjust detention on the part of the defendant.*®

W T Barbour, ‘The History of Contract in Early English Equity’ in P Vinogradoff (ed),
Oxford Studies in Social and Legal History, vol IV (Clarendon Press 1914) 114-15.

YB 20 Hen VI Trin pl 4. Translation from Law French to Modern English is in James Barr
Ames, Lectures on Legal History and Miscellaneous Legal Essays (Havard UP 1913) 77.

WJ Byrne, A Dictionary of English Law (Sweet and Maxwell 1923) 301.
JH Baker, An Introduction to English Legal History (4th edn, Butterworths 2002) 391.

AS Oppe, Wharton's Law Lexicon (14th edn, Stevens and Sons 1938) 326; Daniel Greenberg
(ed), Jowitt's Dictionary of English Law, vol | (3rd edn, Sweet and Maxwell 2010) 697
(emphasis added). Element 1) is also described in another way: ‘a right to immediate
possession’ according to Michael Jones and Anthony Dugdale (eds), Clerk & Lindsell on
Torts (20th edn, Sweet & Maxwell 2010) para 17-03. All materials are secondary due to the
fact that no case law ever gave a definition for ‘detinue’.

26



Accordingly, a classic example of such action could be where A lends B a
horse, and B refused to return it. In this case, A could be the one holding the full legal
title, or a finder holding a better title, or a person authorised by the title-holder who
merely holds possession. What the defendant unjustly detains and refuses to return
could not be the title, but the thing. As concluded by Holdsworth, ‘the proper sphere
was the recovery of a possession which had formerly belonged to the plaintiff.”>
Douglas also implies that as a species of tort, the precondition for maintaining detinue

is to breach a kind of legal duty which is:

... that the claimant’s property right in his chattel (which could be
ownership, a possessory security interest or a reversionary interest)
imposes a legal duty on others not to interference with the chattel ...%

The gist that ‘a pre-existing better title is a prerequisite for maintaining
detinue’ is plain in the above circumstances because A (the owner/finder/authorised
possessor) has already got a pre-existing title beforehand, at least as compared to B
(the custodian). But when it comes to the vendor-purchaser scenario, the purchaser’s
right to maintain detinue seems anomalous because it is very rare there would be a
pre-existing title, ie a better right to immediate possession against the vendor by the
moment when the purchaser pays money. One possible answer could be that the
prerequisite to maintain detinue has extended to non-owners. Another possible answer
could be that the purchaser has got the title by vendor’s consent. If the real answer is
the latter, it should be noted that during the whole process, there has been no actual
step of conveyance. If so, a crucial implication follows: the contract on its own could

transfer the property right to the purchaser (without the help of a separated means of

% W S Holdsworth, A History of English Law, vol 111 (5th edn, Sweet & Maxwell 1942) 355.
60 Simon Douglas, Liability for Wrongful Interferences with Chattels (Hart Publishing 2011) 89
(emphasis added).
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conveyance) after the 1442 rule; and even before 1442, ‘contract plus payment’ could

also achieve so.

B. Exploring the old rules

Since the reasoning above shows that at some earlier stage there might be a
rule to the effect that property passed if the purchase price was paid, and that there
must have also been a time even earlier where there is a rule to the effect that it did
not pass without delivery, we now turn to an investigation of the original rules

regarding chattel transfer under a sale.

Perhaps the earliest evidence in the history of the common law regarding a
separate step of chattel conveyance could be found in William I’s reign. The law not
only invalidated title transfers without delivery, but also sanctioned the purchaser who
attempted to do so with heavy punishments such as double payment and fine. For
example, Ten Articles stated that sales and gifts of movables inter vivos must

accompany an actual or at least a symbolic livery of seisin:

We forbid that any live chattels ... be sold or bought except within
cities and this before three faithful witnesses; nor any used thing ...
without pledge and warrant. If anyone does otherwise he is to pay and
pay again ... and afterwards pay the fine e

Early textbooks writers such as Glanvill, the great twelfth-century jurist, also

did not make things clear at the outset:

The cause of a debt may also be purchase or sale ... A purchase and
sale is effectively complete when the contracting parties have agreed
on price, provided that this is followed by delivery of the thing

ot John Hudson, The Oxford History of the Laws of England, vol Il (OUP 2012) 380, citing Ten
Articles of William | (W1 art), art 5.
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purchased and sold, or by payment of the whole or part of the price, or
at least by the giving and receipt of earnest.®

This is ambiguous, for the phrase ‘a sale is complete’ may imply transfer of

title,® or merely concern the contract itself and implies nothing on the transfer of

title. Fortunately, Bracton gave his answer a century later. When he was discussing

the old rule in his era on acquiring dominion by purchase, he pointed out that:

There is another causa for acquiring the dominion of things which is
called that of purchase and sale. When one sells his property to another
. as we may be seen above in the portion of gifts, without delivery
dominion over things is not transferred. ... [T]he risk attending the
thing bought and sold both before delivery and after it, falls generally
upon him who has it in his possession, ... for obviously he who has not
yet delivered the thing to its buyer will still himself be its owner...%

Several decades later in the late thirteenth century, Fleta, anonymously written

by an imprisoned judge also reaffirmed the position that ‘dominion over things is not

transferred without delivery.”® Pollock and Maitland also hold the same opinion that

in the thirteenth century, it is fairly certain that the ownership of a chattel could not be

transferred from one person to another, either by way of gift, or by way of sale,

without a traditio rei.®’

62
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Ranulf de Glanvill, The Treatise on the Laws and Customs of the Realm of England (GDG
Hall ed, Nelson 1965) 129.

See JH Baker, An Introduction to English Legal History (4th edn, Butterworths 2002) 384.
See John Hudson, The Oxford History of the Laws of England, vol 11 (OUP 2012) 688.

Henry de Bracton, Bracton on the Laws and Customs of England, vol 11 (George E Woodbine
ed, Samuel E Throne tr, Belknap Press 1968) 181, 183 (footnotes omitted) (emphasis added).
As for the ‘portion of gifts’, it is on page 124, that ‘A gift is not valid unless livery follows.’
Bracton also cited the Codex Justinianus to support his view: ‘The ownership of property is
transferred by delivery ... but not by naked pacts.” (C. 2.3.20) See Fred H Blume, ‘Annotated
Justinian  Code’  <http://wwwuwyoedu/lawlib/blume-justinian/ajc-edition-2/book-2htmI>
accessed 07 November 2013.

HG Richardson and GO Sayles (eds), Fleta, vol Il (HG Richardson and GO Sayles trs, Selden
Society 1955) 194.

Frederick Pollock and Frederick William Maitland, The History of English Law before the
Time of Edward 1, vol 11 (2nd edn, Liberty Fund 2010) 179.
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Holdsworth, after a review of previous works, concluded that, at least before
the reign of Henry VI, the purchaser could not sue on detinue for the goods that the
vendor has yet to deliver,” as the only remedy for the purchaser on payment is a writ
of debt in detinet — an action simply alleging that the vendor is wrongfully
withholding the money, and that ‘the purchaser on payment could not sue for the
goods by action of detinue ... because he could not allege that the things were his.”®
Yet he believes that this is no longer the case at some point in time between Edward

III’s reign and Henry VI’s reign.

What could be drawn from such a leap of faith regarding detinue? Can the
implication truly be that the alteration of the conveyance rule is the reason for the
alteration of detinue, just as some legal historians described? The answer is no. It is
submitted that detinue changed only because its eligibility changed, and no
implications relating to the conveyance rule can be drawn from it. Since Holdsworth’s
view is the most popular one and the one often cited in other historians’ works on this

point, we will examine the flaw in his reasoning below.

According to Holdsworth, the reason why the vendor could, even before his
performance, sue on debt for payment is because he had provided a sufficient quid
pro quo for this right — namely, the grant of the right to the purchaser to sue for
delivery of goods. It apparently follows from this that, the converse should also be
true — ie the purchaser could, even his performance sue on detinue for the delivery of
the goods since he had provided also a sufficient quid pro quo — namely, the of grant
the right to the vendor under the contract to sue for payment. Though this is a flawless

explanation as to why the parties could sue on the actions of debts and detinue

68 W S Holdsworth, A History of English Law, vol 111 (5th edn, Sweet & Maxwell 1942) 353-55.

6 W S Holdsworth, A History of English Law, vol Il (5th edn, Sweet & Maxwell 1942) 355,
citing YB 50 Ed 111 Tri pl 8.
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respectively, it is irrelevant as to the passing of property. The fact that the vendor
could sue on debt has no logical bearing as to the passing of the property in money.
The right to get that amount of money (right in personam) and the right to vindicate
that amount of money (right in rem) are two different things. The vendor only
acquires the former before the purchaser actually makes payment. Unfortunately, by

insisting that such right is a property right, Holdsworth in turn states that:

[t]his being the case, it is not difficult to see how the idea arose that the
property passes upon an agreement to sell a specific chattel. ... A can
bring debt ... because he has a right to it by virtue of B’s grant ... B
can bring detinue for the horse because he has a right to the possession
by virtue of A’s grant. ... [T]his right to possession is very often called
‘property’ in the Year Books. ... [I]t took upon itself more of the
characteristic of ownership. ... If, therefore, a contract of sale were
made which gave the purchaser the right to bring detinue for the thing
sold,mit was easy to say that he had the property as the result of the
sale.

So there is a logical confusion between property rights and personal rights
regarding the nature of ‘the right to possession’ in Holdsworth’s reasoning, although
he might be misguided by the old, ambiguous use of the word ‘property’ in the Year
Books. Regardless, it is this misconception that led him to the argument that the
extension of detinue alters the nature of the rights held by the purchaser. Yet, it is
submitted that, this extension of the scope of detinue did not alter the property rights
of the purchaser, but rather that, it was merely an extension of the availability of
detinue to those which do not possess such property rights. This was done through
changing the eligibility to sue from a requirement of a ‘pre-existing title’ to a ‘right to
possess’, which covers both 1) a pre-existing title and 2) a subsequent right to acquire
title from the owner. In other words, the action of detinue had come to be not only

used by title-holders out of possession to assert their right to possession, but by non-

0 W S Holdsworth, A History of English Law, vol Il (5th edn, Sweet & Maxwell 1942) 356
(emphasis added, footnotes omitted).
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title-holders to assert their right to possession, and thereby acquire title. This being
the case, it follows that the reason why the purchaser could maintain detinue after the
fifteenth century is not because that he is the owner (right in rem) before he entered
into the contract, but because that he acquires a right to receive the property right
(right ad rem), which is in essence still a right in personam. In this case, the subject-
matter of reciprocal grants between contractual parties is simply the right to acquire
the property — ie money for the vendor, and goods for the purchaser. Neither the
vendor acquires property rights in money, nor does the purchaser acquire property
rights in goods. Thus this radical change of the scope of detinue cannot be regarded as

historical evidence for the position that property passes by way of contract.

Other findings of legal historians also cast doubt on Holdsworth’s reasoning
and support the argument that detinue has nothing to do with passing of property upon
the signing of contract. As discovered by Milsom, a passing reference in 1347
labelled the buyer’s action as detinue, ‘but this may have been just because the goods
were specific ... If so, the earlier casual naming of the action may have been partly
responsible for the passing of property idea.’”* Indeed, if we look beyond the sale of
goods, we can find clues in 1308 when a son could bring a writ of detinue against his

father’s executors who refused to transfer certain goods to him after the death of his

n S F C Milsom, ‘Sale of Goods in the Fifteenth Century’ (1961) 77 LQR 257, 273-4 (emphasis
added), citing YB P 21 Ed 111 pl 2. It should be noted that Milsom, in surveying the vicinity of
the landmark when the ‘real (passing of property) nature of contracts’ came into being, also
tried to connect this point to constructive delivery, bailment, and conversion against bailees.
But he found no direct authority confirming this point. By contrast, the meaning of conversion
in the old days ‘seems to have meant no more than appropriation” which an owner could also
be liable for, and does not necessarily infer a pre-existing property right in the claimant: A W
B Simpson, ‘The Introduction of the Action on the Case for Conversion’ (1959) 75 LQR 364.
For instance, an executor can be liable for ‘conversion’ in the old days for misappropriating
the deceased’s goods and expaosing his own to execution. This does not mean that title to the
deceased’s goods is immediately divested from the executor to the successors upon the
testator’s death. Thus, even if the seller is liable for so-called ‘conversion’ akin to a bailee in
that era, it did not infer that title to goods passed to the buyer upon contract.
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father.”® Of course the fact that the son could claim in detinue does not imply that title
to goods in question passed to him immediately upon his father’s death. In fact, the
fluctuating scope of detinue throughout English legal history renders it impossible to
determine the passing of property through the law of detinue. As illustrated by Fifoot,
at the outset detinue was even a part of the writ of debt, and even they became distinct
from each other by the close of the thirteenth century, the test dividing these two was
simply whether the claim is for fungibles or specific chattels.”* Obviously, the test of
‘specific chattels’ include both those chattels the title to which belongs to the claimant

and those that do not.

We can now summarise the relation between the separation principle and the
tentative counter-examples of the sale of goods. Historically, English law adopted a
pure separationist approach even in the context of sale of goods. After the statute on
this point came into existence in 1893,”* English law of sale of goods was carved out
from the traditio line of English property law and formed a somewhat distinctive
‘consensual’ line. However, the default rule, whether in the context of sale of goods
or other contexts, still remains to be that property passes by a separate stage of
conveyance. Of course there are exceptions to the principle, and one exception is that
in the context of sale of goods, property may pass by parties’ intent. But this does not
suffice to deny the existence of the separation principle, for the distinction between
intent to contract and that to convey, as demonstrated above, is persistent throughout
English legal history. Contract has never become a method of conveyance. In fact,

even in a typical abstract system exemplified by German law, the operation of the

& YB 1 & 2 Ed Il pl 10, Anon. (1308) 17 SS 39.

s C H S Fifoot, History and Sources of the Common Law: Tort and Contract (Stevens & Sons
1949) 25-8.

e Sale of Goods Act 1893, ss 16-18.
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separation principle does not mean that in no circumstances transfers could pass by
solo consensu.” But these remain to be exceptions to the rule, rather than the default

rule.

1.2 The Abstraction Principle

We have seen in the previous section that rules regarding property transaction
in English law could fit into the separation framework. But as discussed in the
introduction, there exists another line of objections not from an anti-separationist
approach, but from an anti-abstractionist approach. These contend that although a
transaction could be conceptually divided into two separated parts, defects appearing
in contract will nevertheless infect the validity of conveyance, irrespective of a valid
delivery ab initio. And as a result, it will invalidate the whole transaction, with the
further consequence of title revesting. This section will first give a detailed critique on
the so-called concept of revesting of title by doubting the rationale of these anti-
abstractionist cases, and then to go a step further to demonstrate that the principle of

abstraction could logically exist even in a consensual conveyance system.

1.2.1 Contractual rescission and revesting of title

A. Rescission cases

The first counter-example against the abstractionist proposition that property

still passes even if contract is rescinded is Read v Hutchinson,’® a case where one

75 For instance, ownership to an unregistered ship could pass inside sale immediately before

delivery if parties agree to do so (8929a BGB). Delivery can be replaced by an additional
term in the contract that the transferor retains possession whilst the transferee acquires
ownership through indirect possession (8930 BGB). If a third party is in possession of the
thing, delivery may also be replaced by the owner assigning to the transferee the claim to
delivery of the thing inside sale (8931 BGB).
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Read, the transferee provided a bill of exchange for seven pipes of red wine, which
was later dishonoured. Although the head of the instrument showed ‘sale’ and the
transferor, Hutchinson sued Read for indebitatus assumpsit accordingly, Lord
Ellenborough non-suited Hutchinson for failing to choose the correct form of action,
for it is not a contract of sale, but a contract of barter, thus Read is not indebted to
Hutchinson for any price. But suppose it is a voidable contract of sale, his Lordship

explains in obiter the following:

If the contract is altogether rescinded, there is no sale. The defendant is
... a person who has tortuously got possession of them. If he knew at
the time that the bill was worth nothing, I think he is answerable to the
plaintiff to the amount of the value of the goods ... The plaintiff should
have brought trover, or an action of deceit.”’

The underlying logic of such explanation could be that if a contract involves
fraudulent misrepresentation as to the credit-worthiness of the payment, then it can be
rescinded. Consequently the conveyance is infected and thus invalid and the transferor
immediately becomes the owner at the moment of contractual rescission, for

otherwise he could not maintain trover.

Yet unfortunately, in Milward v Forbes,” a case decided eleven years before
Read, his Lordship reached a completely different conclusion. In this case, one Gates
fraudulent misrepresented to Forbes as to his creditworthiness, and induced the latter
to transfer to him 15 sacks of flour. Gates subsequently bankrupted, and the flour
went into the possession of Milward in the capacity of Gate’s assignee. Forbes seized
custody of the flour, and thus Milward sued Forbes for trover. Lord Ellenborough

approved of Milward’s petition however, for there is a sufficient change of property

e (1813) 3 Camp 352, 170 ER 1408.
" Read v Hutchinson (1813) 3 Camp 352, 353; 170 ER 1408, 1408 (emphasis added).
78 (1802) 4 Esp 173, 170 ER 680.

35



following the previous sale, making the transferor the owner and thus eligible to

maintain trover even if the contract of sale itself is voidable.”

Anti-abstractionists may argue that Lord Ellenborough could and did indeed
change his mind eleven years later so we should treat Read v Hutchinson as correct,
rather than Milward v Forbes. But in fact, there are three arguments showing that
Read v Hutchinson cannot be interpreted as a counter-example against the abstraction

principle.

Firstly, the key issue of Read v Hutchinson is about a contract of barter rather
than sale, so the discussion quoted above, which is based on the premise of a viable
contract of sale is in essence an obiter dictum. On the contrary, the position in
Milward v Forbes forms part of the ratio decidendi because the core subject matter of
that case is indeed a contract of sale. Second, it should be noted that Read v
Hutchinson did not cite the relevant authority of Milward v Forbes, which means that
it is a decision given per incuriam. So it is difficult to say that Lord Ellenborough in
1813 did intend to overrule Milward v Forbes. Third, the background of the extensive
discussion in 1813 is simply the question whether Hutchinson can obtain a monetary
remedy of any kind for ‘the value of the goods’ rather than a proprietary remedy only.
The word ‘tortuously’ in the context does not necessarily indicate his Lordship’s
inference that Read merely have possession without title, but merely indicates the fact
that Read would be liable in tort. Indeed, as Lord Ellenborough finally says,
Hutchinson could sue in trover or an action of deceit — the tort of deceit usually
cannot be a causative event for proprietary restitution. All these manifest that the
abstractionist position was consistently supported by Lord Ellenborough, both in 1802

and 1813.

7 Milward v Forbes (1802) 4 Esp 173, 174; 170 ER 680, 681.
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B. ‘Fake’ rescission cases

Before examine the following cases, it is necessary to explain why we label
them as ‘fake’. From a practical perspective, the plaintiff in section B does not need to
challenge the validity of contract — challenging the validity of conveyance itself
would be enough for them to maintain trover. In this sense we say that the cases
discussed below are ‘fake’ rescission cases, in order to distinguish from those

‘genuine’ rescission cases discussed in section A.

The second alleged counter-example is Noble v Adams,®® a case decided three
years later by the Court of Common Pleas. The purchaser sued trover against the
defendant, a wharfinger for wrongfully detaining the handkerchiefs under the vendor,
Cross & Co’s instruction. Though the jury held that there are no invalidating factors
such as fraud in the contract, Gibbs CJ said that 1) ‘there had been an absolute
delivery to the Plaintiff, and that the right of stoppage in transitu was at an end,’®* and
2) if ‘the Plaintiff had been guilty of a fraud, and that the sale would not change the
property.”® This infers the anti-abstractionist proposition that if a sale induced by

fraud is rescinded, it goes on to infect the conveyance, rendering it void.

Yet this line of reasoning is problematic. It is confusing why the delivery is
deemed already complete when handkerchiefs are still in Edinburgh waiting to be
shipped, and why Cross & Co cannot prevent goods from being finally delivered to
the plaintiff. Gibbs CJ gave no further explanation on this point. In fact before 1893,
since there is no clear-line rule barring the seller from changing his mind when the

goods are in transitu, and since there is no clear-line rule articulating that property

80 (1816) 7 Taunt 59, 129 ER 24.

8l Noble v Adams (1816) 7 Taunt 59, 60; 129 ER 24, 24.
8 Noble v Adams (1816) 7 Taunt 59, 61; 129 ER 24, 25.
8 Sale of Goods Act 1893.
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passes immediately when the goods are handed to the carrier, what Cross & Co was
able to do in the case was nothing more than to dispose of its own property in the way
of stoppage. Even if there was a rule for ascertaining intention which was identical to
the statute® that existed in common law before 1893, it was just a series of rules that
helps to determine the vendor’s intention to pass property before delivery and can be
rebutted by evidence of that vendor’s contrary intention. That was the case in Noble v
Adams: the notice of the seller to the wharfinger constitutes a change of mind: a new
intention to rebut the presumption of passing of property (based on his previous
intention). Indeed, as the Exchequer Chamber illustrated, although the original
contractual intention of the vendor would suffice to pass property in transitu despite
the fraud, it is not nevertheless unchangeable: before delivery if the vendor,
suspecting the insolvency of the purchaser, exercises his right to disaffirm that
contractual intention to pass property, then the ongoing conveyance is successfully cut
off.®> The wharfinger, therefore, was merely an authorised person possessing the
goods under the owner’s updated instructions. The fact that the plaintiff was aware of
the carriage did not constitute the act of receipt and thus acquisition of property in
advance. All this means that there was no conveyance completed at all in Noble v
Adams, whether according to the default method (delivery or deed) outside sale or the
alternative method (contractual intention) inside sale. It follows that no matter
whether the decision in Noble v Adams is wrong, it cannot be used as a counter-
example to the abstraction principle for there was definitely no completed conveyance

as a ‘target’ for the voidable contract to infect at the outset.

8 Sale of Goods Act 1893, s 18. Rule 5(2) articulates that once the seller delivers the goods to
the buyer or to a carrier, he is presumed to have unconditionally appropriated the goods to the
contract and the property to the goods passes to the buyer.

& Clough v London and North Western Railway Co (1871-72) LR 7 Ex 26, 34.
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Similar problem appears in another possible counter-example, Peer v
Humphrey.?® A servant violated his master’s directions and secretly sold three cattle
to the defendant and then absconded with the proceeds. The plaintiff (the master)
sought to rely on the conviction of the thief to prove his title and thus maintain trover
for the oxen. Denman CJ simply held that ‘it is quite clear that no property ever
passed to the defendant, or from the plaintiff,” ® without giving any further

explanation on this point. According to Williams J, it is because that the title:

had been parted with a second time before the conviction took place,
which conviction was the only means of divesting it. Here there was no
legal sale at all; the property, therefore, was still in the plaintiff ...%

From here it may be argued that Peer v Humphrey accepted the anti-
abstractionist position that a contaminated contract of sale does divest the title from
the purchaser. But in fact it is a wrong interpretation of Denman CJ’s judgment, not
only because the old rule of revesting of title by conviction® has nothing to do with
the validity of the contract of sale,? but also because, as Littledale J mentioned,
which should be the correct rationale for Denman CJ’s assertion, that ‘the seller had

no power to sell.”®*

As a result, what the servant did was nothing more than an ultra
vires disposition, which could not constitute a valid title transfer at all. To summarise,
the ultimate reason why no title passed in Noble v Adams and Peer v Humphrey is not

due to the fact that the completed conveyance was infected by the underlying flawed

8 (1835) 2 Ad & E 495, 111 ER 191.

8 Peer v Humphrey (1835) 2 Ad & E 495, 498; 111 ER 191, 193.

8 Peer v Humphrey (1835) 2 Ad & E 495, 500; 111 ER 191, 193.

8 Restitution of Goods Stolen Act 1529 (confined to felonies); Larceny Act 1827, ss 53-57

(extended to misdemeanours such as fraudulent obtaining of chattel).

% Rather, the real meaning of revesting of title by conviction is to confirm the nemo dat

principle as the starting point of analysis: title to stolen goods cannot be conveyed by the thief
to a third party unless it is conveyed to an innocent purchaser in market overt: Horwood v
Smith (1788) 2 TR 750, 100 ER 404. In other words, neither the Restitution of Goods Stolen
Act 1529 nor the Larceny Act 1827, ss 53-57 shall be regarded as anti-abstractionist rules.

o Peer v Humphrey (1835) 2 Ad & E 495, 499; 111 ER 191, 193.
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contract, but because there was no ‘healthy’ conveyance passing property rights at the
outset. And since neither of the two cases conceptually falls into the framework of the
current debate, they cannot be treated as a counter-example against the abstraction

principle.

Before we move on to another type of case, it is best to first briefly discuss
Earl of Bristol v Wilsmore, where Abbot CJ holds that a contract of sale with a
preconceived design of not paying for the goods is voidable, and thus no property
passes to the vendee.?? Unfortunately, Noble v Adams and Read v Hutchinson were
cited by Abbot CJ as the premise of his anti-abstractionist reasoning. So the core
problem in this case is that, a weak obiter and an irrelevant decision cannot add up to

a strong ratio after all.

C. ‘Right to revest’ cases

Similar to the cases above, this group of cases also involve rescission. But the
effect of contractual rescission here is not that the law deems that no property passed
ab initio, but that, although the property indeed passed beforehand, exercising the
right to rescind the contract can create a ‘defect in title’ and thus a right to revest it —
as a result of which, property rights magically rebound from the transferee back to the

transferor.

The leading modern case is Car and Universal Finance Co Ltd v Caldwell.”
One Norris bought Caldwell’s title to a Jaguar car by cheque, and had another car as
the collateral. When Caldwell, the defendant, realised that Norris is a fraudster, he
quickly rescinded the contract by reporting to the police and the Automobile

Association. Unfortunately the Jaguar was sold on later by Norris to Motobella Ltd.

% Earl of Bristol v Wilsmore (1823) 1 B & C 514, 521; 107 ER 190, 192.
% [1965] 1 QB 525.
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Then the car was sold on to subsequent buyers again and again, finally to the innocent
plaintiff, Car and Universal Finance Co Ltd. Both the plaintiff and the defendant
claimed to be the title-holder of the car. Certainly, the core debate in this case during
the two instances is the question of whether the defendant’s act of rescission can
affect property rights even without communication to third party successors who do
not notice the defect in title. But one preliminary question is, given that the act of
informing the police counts as an unequivocal contractual rescission, whether and in

which way Caldwell could retake the title to the Jaguar. Lord Denning said that:

on January 13 the contract of sale to these rogues was avoided and
Caldwell then became the owner of the car again. It was only after he
avoided it (so that it was once again his property), that these rogues
purported to sell it to Motobella and Motobella purported to sell it to
G. & C. Finance. Those sales were ineffective to pass the property
because it had already been re-vested in Caldwell ... before there was
any resale ... and it has never gone from him since.*

This is apparently different from those anti-abstractionist cases discussed in
sections A and B, in that the title is not deemed here to be always in the vendor
throughout. Rather, by adding a defect in title to make it voidable, the vendor acquires
a power to revest the title (which currently does not belong to him) at the moment
when he acquires a power to rescind the contract. However, such alternative solution
still cannot stand up to scrutiny. For example, Swadling launched attack on the
rationality of the so-called ‘right to revest’ from three angles. First, the origin of such
an innovation of right is in Parke B’s questionable dictum in Load v Green,* which
relied on two cases, Noble v Adams and Parker v Patrick, but the decision itself
contradicts both authorities on this point. Secondly, there are two ‘oddities’ in such

right in relation to the operation of the bona fide purchase defence, one being its

o Car and Universal Finance Co Ltd v Caldwell [1965] 1 QB 525, 532, 534 (emphasis added).
% (1846) 15 M & W 216, 153 ER 828.
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universal acceptability, and the other being its reversed burden of proof of knowledge
of the vitiating factors. Thirdly, it is not easy to define the nature of such right, nor is

it easy to find a suitable causative event for it. %

What is added here in this thesis is that problems also lie on the logical basis
of such right. A right to revest is not retainable as it does not exist as one of the
incidents of the property right at the outset before the sale. The logic in the judgment
should be that a contractual rescission generates a defect in title which makes the title
voidable, thus newly creates a right to revest for the transferor. However, the use of
the phrase ‘defect in title’ is a term of art, because the word ‘defect’ is normally used
to describe a problem in the quality of a thing, rather than a problem in the right to a
thing.”” To make it meaningful in law, we must translate it into the language of rights.
Which species of right, which contractual rescission engrafts onto or carves out of the
purchaser’s property right (dominium) can indicate the nature of the defect? It cannot
be a right in rem, for if the defrauded vendor does not exercise his right to revest, he
does not hold any kind of lesser property rights to that thing.% It is the purchaser who
fully holds the property beneficially at the moment. It cannot be a right in personam
either. This is because, even if the defect can be described as a right to order the
purchaser to return the thing and not to resale it, which is based on consent imputed
by operation of law between the defrauded vendor and the fraudster, such right still

cannot explain the current scenario, as it usually cannot bind third party successors.*

% For details, see William Swadling, ‘Rescission, Property, and the Common Law’ (2005) 121

LQR 123.

o Strictly speaking it is a right to person(s) in relation to a thing.

% Of course he could have title to the thing if he finds and possess the thing, according to the

relativity of title doctrine. But he does not hold any title to the thing qua the defrauded vendor
alone.

% This is the numerus clausus principle. See eg, Keppell v Bailey (1834) 2 M & K 517, 39 ER
1042; Hill v Tupper (1863) 2H & C 121, 159 ER 51.
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Maybe H&ker is right to point out that this should not be a right, but a ‘power’ in
rem, a potential right held by the defrauded vendor to revoke his impaired consent
after conveyance.’® Nonetheless, her analysis does not sit comfortably with Lord
Denning’s judgment that revesting of title is based on contractual rescission. As
H&ker herself mentioned, such a power in rem is not necessarily based on a power in
personam — the power of the vendor to rescind the contract alone.'®* This makes a

difference between her power model and Lord Denning’s right model.

From the analysis above we could see that the premise of the reasoning in
Caldwell, viz, the ‘defect in title’ is a myth. Consequently, that which was built on
that premise is a myth as well — a contractual rescission logically implants nothing
meaningful in law into the title, thus the title which legally passed (outside sale,
usually by delivery) to the fraudster and the following third party successors
afterwards is not ‘voidable’, and it therefore could not be ‘rescinded’ simultaneously

with the contract.

Even from a positivist perspective, the applicable sphere of such revesting of
title is nevertheless limited to the context where the underlying obligation to transfer
is induced by the transferee’s fraudulent misrepresentation. As we know, defects
negating the validity of a contact are numerous. Except fraudulent misrepresentation,
the principle of abstraction is not challenged in other kinds of defects. One example is
duress, but there are no case authorities establishing such consequence of revesting of

title. Illegality, on the other hand, may be a possible candidate supported with case

100 Birke Hicker, ‘Proprietary Restitution after Impaired Consent Transfers: A Generalised Power

Model’ (2009) 68 CLJ 324.

1oL That is why in situations involving third parties, as H&cker discussed, the bona fide purchase

defence only bars the original transferor’s power in rem of revoking his consent in the
conveyance regarding the specific chattel but not bar the original transferor’s power in
personam of revoking his consent in the contract regarding the bargain between the original
contracting parties: Birke Hacker, ‘Rescission and Third Party Rights’ [2006] RLR 21.
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law. Five years before Caldwell was delivered, Lord Denning decided another case
with two other Law Lords where the defendant helped the claimant to circumvent
certain government requirements which prevented the claimant from operating a
business with a lorry. The defendant signed the contract (which is an illegal
transaction), performed the obligation to buy the lorry and registered it under his own
name, and finally transferred it to the claimant secretly by delivery. When the two
parties fell out, the defendant dispossessed the lorry from the claimant, and was sued
in detinue. Such a claim was successful in the first instance, but reversed in the Privy
Council, where it is held that although the underlying contract between the claimant
and the defendant was illegal and void, title to the lorry was nevertheless transferred
via delivery. Possible administrative punitive consequences on the part of the claimant
have nothing to do with the property validly acquired by him, which cannot be

102 Counter-

automatically revested to the defendant, nor be confiscated by the court.
examples could be found in incapacity cases as well where property could be passed
to the infant through a valid conveyance by delivery even if the underlying contract of

sale or barter of non-necessaries between the infant and the transferor is void.'®

Another limit of such revesting of title is that it can only help the transferor

assert his property right against those third party successors who acquire the title in

102 Singh v Ali [1960] AC 167. It should be noted that the defendant’s argument in the appeal is
that the contract is illegal, thus void, and thus it cannot pass property. The reason why Lord
Denning does not explicitly confirm the defendant’s position that such illegal contract is void
is not because he does not agree with it. His Lordship does agree, but such illegality and
voidness has nothing to do with the property which has been vested to the plaintiff after the
contract is executed. See also Kingsley v Sterling Industrial Securities Ltd [1967] 2 QB 747.
As mentioned in Bowmakers v Barnet [1945] KB 65, the only exception is that the subject-
matter in question is of such a kind that it is unlawful to deal in them at all. But this exception
does not negate the principle of abstraction, because under such circumstances, there will be
no valid conveyance at all whether by deed or delivery.

103 Stocks v Wilson [1913] 2 KB 235; Pearce v Brain [1929] 2 KB 310. Although the Infants
Relief Act 1874, s 1 was repealed and hence the underlying minor’s contract is not necessarily
void but only unenforceable: Minors’ Contracts Act 1987, ss 1, 3, 4. Such a change regarding
the validity of the contract did not reverse the abstract position regarding the validity of the
property conveyance from the transferor to the minor established before 1987.

44



question after his exercise of the power of contractual rescission.® This is, by
definition, not a typical causal rule compared to French law, Dutch law, and Austrian
law where the avoidance of a voidable or void contract has an effect that ownership is
deemed never to have been passed to the transferee from the outset. This means that
despite the special regime of bona fide acquisition, no third party successor can
acquire ownership which is good against the transferor.'%® In this sense, lacking a full
retroactive proprietary effect somewhat indicates the discrepancy between the power
to revest rules in English law and the causal rules in those civilian counterparts.
Overall, among cases where there is a valid conveyance in form of delivery or deed,
transfer of title to chattels personal follows the abstract system just like the cases of
land transfer, and those hints of anti-abstractionist flavour in English law are
relatively weak and cannot demonstrate the existence of the principle of causality in

English law of sale of goods.

1.2.2 Abstract transfer without delivery

We have already seen that the intention to transfer property rights and the
intention to create a contract of sale of goods can be clearly distinctive under various
circumstances in the sale of goods.'® Even in an unconditional sale of ascertained
goods, there are still two intentions in one act. Although the operation of the principle
of solo consensu means that there is no separate stage of physical traditio such as
delivery, the intention to pass property rights is nevertheless separate from the

intention to incur a bundle of contractual rights and obligations. Logically speaking,

104 White v Garden (1851) 10 CB 919, 138 ER 364; Kingsford v Merry (1856) 11 Ex 577, 156 ER
960; Sale of Goods Act 1979, s 23.

See Sjef van Erp and Bram Akkermans (eds), Cases, Materials and Text on National,
Supranational and International Property Law (Hart Publishing 2012) 823-35.

105

106 See section 1.1.2 above.
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the consensual system is opposite to the traditio system, and the abstract system is
opposite to the causal system; they answer different questions: the consensual/traditio
division deals with the question whether conveyance can be completed solely by the
transferor’s intention to transfer the property right, whereas the causal/abstract
division deals with the question whether invalidity of the intention to incur an
underlying obligation to transfer property would infect the validity of the intention to
transfer property. One cannot say that a consensual system of property transfer
logically has no choice but to be causal. A system could either be, ex hypothesi, (i)
traditio and causal, or (ii) traditio and abstract, or (iii) consensual and causal, or (iv)

consensual and abstract.

If we look back about the standard abstractionist view in English law, we can
see Swadling accepted a line between transfer of property rights by sale and by other
methods, and argues that so long as there is a valid delivery constituting a valid
conveyance, defects in the validity of the underlying contract do not infect the validity
of such conveyance.'®” In this subsection it is submitted that the principle of
abstraction logically can and does exist in the context of consensual transfers by sale
as well, unless there is an identical defect in both the intent as to the contractual
obligations and the intent of conveyance.'® The abstraction principle indeed can be
demonstrated by those cases involving a separate stage of delivery, but the point is, a
valid delivery is not the necessary condition for the operation of the abstraction
principle. No matter whether there is a separate stage of delivery, the principle can
exist so long there is a valid conveyance, whether by solo consensu or traditio.

Delivery is a word which could be used in contexts not limited to property transfers.

107 William Swadling, ‘Rescission, Property, and the Common Law’ (2005) 121 LQR 123.

108 As discussed above, such identical defect could be mistake as to the identity of the transferee,

or the subject-matter of the property transferred.
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For example, in the context of bailment, this word could be used without the meaning
of transfer of pre-existing property rights.'®® It is the transferor’s ‘intent’, not physical
delivery that is the core idea of property conveyance. No matter whether a system
chooses to be traditio or consensual, the intent to convey must be there. The
difference is merely whether an additional form of traditio is needed to complete the
conveyance. Similar to a traditio system where in many cases the invalidity of a
conveyance is due to lack of a valid intent to transfer property rights regardless of the
existence of a physical change of possession, in a consensual system, the invalidity of

a conveyance is also often due to lack of a valid intent to transfer property rights.

With this abstractionist concept in mind, cases can be explained where it is
held that property rights pass irrespective of the existence of an illegal contract of sale
plus the non-existence of delivery or deed as a traditio element of conveyance. An
example is Belvoir Finance v Stapleton.**® The plaintiff, a finance company bought
several cars under a contract of sale from a dealer via consensual transfer between
them (without delivery). The plaintiff then sold these cars on to another company,
Belgravia on hire-purchase. The dealer, upon the plaintiff’s request, directly delivers
the possession of the cars to Belgravia. Afterwards, the defendant, an assistant
manager of Belgravia sold these cars again to some third party successors. The
plaintiff therefore brought a conversion claim against the defendant for breaching the
bailment and converting the cars into his own use. Obviously, a prerequisite for the
plaintiff to maintain conversion is to assert title to these cars. The defendant
forwarded two arguments. First, since the hire-purchase agreement (between

Belgravia and the plaintiff) violates of the statutory requirement of a down payment

109 In this context, the word refers to a ‘delivery’ of a chattel to be re-delivered.

1o [1971] 1 QB 210.
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above 20 per cent of the entire price required of this kind of hire-purchase

111

agreement,” and since the contract of sale (between the plaintiff and the dealer) is

tainted with such illegality, both contracts are void. Second, even if Singh v Alit*? is
correct, it only concerns with cases where a valid delivery exists to convey property
right, whereas in this case, there is no delivery between the original transferor and the
transferee, the plaintiff. Accordingly, title should be deemed to never have passed to
the plaintiff under such void contract without delivery. Both of these arguments were
dismissed by Lord Denning, who explained that firstly, the consequence of illegality
has nothing to do with the title transfer so long as the contract is executed (by the
completion of conveyance), and secondly, Singh v Ali applies ‘even where the
transferee has not taken possession of the property, so long as the title to it has
passed.’**® Here, although not explicitly stated, Lord Denning must be referring to
section 17 of the Sale of Goods Act 1893, according to which title to these cars could
pass without a change of possession (delivery), but by mere intent of the parties. The
reason why the plaintiff successfully maintained conversion in this case is because he
acquires the title to the cars by consensual transfer (as opposed to traditio transfer)
which is nevertheless abstract (not causal) just as those traditio transfers of goods by
methods such as delivery. A somewhat radical conclusion could now be drawn from
this subsection: so long as there is a separate, valid intent of the transferor to transfer
title, no matter it is equipped with additional methods such as delivery, and no matter
the underlying basis of such transfer is defective or not, the title in question can

effectively pass to the transferee.

1 Hire-Purchase and Credit Sale Agreements (Control) Order 1964, art 1(1), sch 2, pt 1, para
3(2).

112 [1960] AC 167.
s Belvoir Finance v Stapleton [1971] 1 QB 210, 217.
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In sum, the gist of this chapter is that English law follows the abstract system
not only in land transfers, chattel personal transfers outside sale of goods, and sale of
goods cases where there is a valid delivery to pass title, but also in sale of goods cases
where the transfer is purely consensual (by parties’ mere intent). ‘Consensuality’ and
‘causality’ are concepts which are, strictly speaking independent of each other. A
system of transfers can logically be consensual and abstract simultaneously, and the
English law of sale of goods is a good example this, although one cannot deny that in
most sale of goods cases, the principle of abstraction is demonstrated by a valid

conveyance which comprises a valid intent plus a valid delivery.
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CHAPTER 2: JUSTIFICATION OF THE ABSTRACT SYSTEM

After demonstrating the abstract nature of English law in the previous chapter,
the next task will be to ask whether this is justifiable. The core normative issue in the
abstract/causal debate is, whether a defect in the underlying basis of a consensual
transfer should infect the validity of the property conveyance or not. The difference
between these two approaches is generally relevant only in three-party situations, for
in a typical two-party situation where the underlying basis of a transfer is void or
voidable, there will normally be no difference in the value recoverable by the
transferor. In cases of gift, the transferor can be fully compensated as he can claim
against the donee personally for unjust enrichment. In cases of contract of sale, the
transferor can also recover fully given the wide array of remedies available to him:
suing the purchaser on the consideration, for breach of contract, for wrongdoing (eg,
deceit or breach of fiduciary duty, where applicable) or suing the transferee for
contractual rescission and thus unjust enrichment. After all, the transferee is unlikely
to be an impecunious defendant if there is no third party involved (hence insolvency
concerns are excluded), for at least he could satisfy the transferor’s claim by the

property which was just acquired.

However, simply showing that the effect of the two systems on the parties are
roughly equal under two-party situations is not sufficient as proof of the rationality of
the abstract system. The abstract/causal debate matters where a third party is involved.
That is why anti-abstractionists in Chinese academia argue that even though the
abstract system is perfect for dealing with property transfers in two-party situations, it

would fail to provide an adequate remedy to the transferor in three extreme situations
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leading to unfairness.™* The following paragraphs will deal with these arguments
based on ‘unfairness’ from a normative perspective and argue that such criticism on
the abstract system could not stand up to scrutiny. Section 2.1 will first illustrate these
three specific circumstances to find out the exact meaning of the word ‘unfair’ in such
context. It is submitted that such a concern of ‘unfairness’ is merely an assertion
based on no criteria. Afterwards, section 2.2 will introduce two possible criteria
popular in English private law academia which might be employed by Chinese anti-
abstractionists to support their argument based on ‘unfairness’. It is argued that
irrespective of whether these criteria could justify some forms of proprietary
remedies, applying these criteria in the abstract/causal debate would be logically

flawed.

2.1 ‘Unfair’ Circumstances

2.1.1 Property sold on to third parties

The first kind of ‘unfairness’ arises in the case where the subject-matter of the
impaired consent transfer is sold on to a third party from the original transferee. Anti-
abstractionists can argue that it would be fairer for the law to hold that if property is
transferred based on a contract of sale which is later on rescinded, then such property

should belong to the transferor unless a bona fide purchaser for value without notice

114 Liang Huixing, ‘F&[E RyE R G & INAET )’ [Is Juridical Act of Real Rights Recognised in
Chinese Civil Law?] (1989) 65 Chinese Journal of Law 56; Yin Tian, Z7f0 L8 101775 &
% [Comments and Thoughts on Property Law Theories] (Renmin UP 2004) 180-235; Wang
Yi, #f7Z5) [On the Transfer of Real Rights] (Renmin UP 2001) 311-32; Wang Liming,
Epgi2mF4 [Studies on Civil and Commercial Law] vol 3 (Renmin UP 2001) 206—26. Cui
Jianyuan, ‘MR ICEAITN S EEE [A Positivist Analysis of the Concept of
Juridical Act of Real Rights and Chinese Civil Law] (2004) 72 Journal of Comparative Law
60; Xie Huaishi and Cheng Xiao, ‘WU f7HEL1EHT [Analysing the Concept of Juridical
Act of Real Rights] (2002) 141 Chinese Journal of Law 89.
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acquires the property in question before the act of rescission.'* Therefore, it may be
argued that it will be unfair for the law to divest the title from the transferor, and
recognise the effect of subsequent property passing between the original transferee
and his successors. This is because if this is allowed, then the mistaken or defrauded
transferor will be bound by the successor and can no longer ask for specific restitution
of the property in question. It is particularly unfair where it is difficult to find and buy
a similar or identical substitute for the property in the market. Moreover, if the value
of the property increases, or fructus is created (by birth in the case of animal or by
agriculture in the case of land) during the course of third party purchase, it is also

unfair for the transferor to lose these profits.

However, to solely point out why a proprietary response matters as stated
above is not enough to justify such proprietary response to the transferor. Where the
property in question is not ‘specific’ and thus capable of being substituted in the
market, a personal monetary obligation on the part of the transferee himself based on
unjust enrichment would be enough for the transferor to be fully compensated. Even if
the property is specific and irreplaceable, the specific restitution argument remains
problematic, because the argument itself cannot explain why the transferor deserves
the power to follow his property which could bind third parties. Similarly, the
‘increased value’, ‘fructus’ and ‘compound interest’ arguments beg the question of

why it is the transferor rather than the third party successor that deserves these profits.

It might be argued that if the third party is a mala fide successor, it would be
unfair for the law not to protect the defrauded transferor but to instead respect the

property rights in the hands of the mala fide subsequent successor. But this argument

s This is also recognised by Stevenson v Newnham (1853) 13 CB 285, 138 ER 1208; Kingsford
v Merry (1856) 11 Ex 577, 156 ER 960; Cundy v Lindsay (1877-78) LR 3 App Cas 459.

52



neglects two significant factors. First, it is insufficient for a defrauded transferor to
argue for a proprietary relief against a third party purchaser simply on the ground that
‘that purchaser is mala fide and thus could not be protected by the law against me as
an innocent, defrauded transferor’. Because ‘good faith’ itself does not create or
extinguish any property rights; it cannot be a causative event to trigger a personal
right to acquire property held by others. Secondly, for the sake of commercial
certainty, it is irrational for the law to require a third party purchaser to make
investigative efforts beyond relying on publicity devices. Suppose there is a
completed land transfer between the vendor, A, and the purchaser, B, induced by
fraudulent misrepresentation regarding B’s ability to pay. B then plans to sell the land
to C. A promptly informs C of the defect in the contract between A and B, while B
denies it. Should the law expect C to check only the title information on the register
before deciding to buy the land in question, or should it expect C to play Sherlock
Holmes and spend money and effort to investigate what actually happened between A
and B? It should be noted that if C mistakenly believes A’s assertion (and thus
decides not to buy the land) but then finds out that there are in fact no vitiating factors
in the contract between A and B, A would still not be liable to C for his loss of chance
to buy the land at a good price. It is difficult to distinguish bona fide from mala fide
purchasers in this context of the law. The correct proposition is that the law should
only expect third party purchasers to rely on what is shown in the publicity devices,**®

and if they do that accordingly, the law should protect the property rights they

e This must be so as well in personal property law, where possession (with an intention to hold

it for oneself) is usually the most appropriate publicity device for the transferees to rely on.
Otherwise the relativity of title principle, which is based on possession (in a way as the prima
facie evidence of property holding) would be undermined. Admittedly, there is one exception
in English land law: the purchaser of the land may be bound by those who have overriding
interests on the land. However, the ‘overriding interest” exception has nothing to do with the
original defrauded transferor, whose right (if any) would never been recognised as an
‘overriding interest” so that it could bind subsequent registered dispositions: Land Registration
Act 2002, sch 3.
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acquire, rather than divest them to the hands of the original transferor regardless of

whether he is able to rescind the contract.

2.1.2 Security interest

Things will be more complicated when a security interest comes into play.
Suppose the property which is the subject-matter of the impaired consent transfer is
used by the transferee to set a security right on top of it for the benefit of a third party
lender to secure a loan. Under the operation of the abstract system, even if the
fraudster (transferee) agrees to the option of specific restitution, the property right
revested would not be free from encumbrances. From an anti-abstractionist viewpoint,
the defrauded transferor who rescinds the original contract of sale should be capable
of simultaneously repudiating the security right established by the transferee.
Otherwise it is unfair for the transferor to hold the property right subject to an
encumbrance which he never authorised. Of course, the property could be redeemed
by the transferor if he spends an additional sum of money to discharge the debt
between the transferee and the third party lender, and thus he can regain
unencumbered ‘ownership’.**” Anti-abstractionists could further argue that it is unfair
for the defrauded transferor to have to pay another sum of money to salvage the
property which should be his to begin with, and this is particularly so where the value
of the debt (between the transferee and his lender) is considerably high, and where the
defrauded transferor is impecunious. But again, this argument cannot explain why a

personal monetary remedy on the part of the transferee (the fraudster) cannot satisfy

1 As was the case, for example, in Tilley v Bowman Ltd [1910] 1 KB 745.
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the defrauded transferor’s needs,”™ and why the third party lender cannot maintain his

security rights that were legally granted by the transferee via conveyance.

Similar concerns arise if the property in question is used by the transferee to
discharge a debt owed to a third party creditor. Anti-abstractionists would argue that
since the transferor cannot claim a legal charge against the creditor’s property,**° or a
personal right against the creditor, it is unfair. But likewise, this argument cannot
explain why the transferor’s interest must be protected at the expense of the third
party creditor, and why a personal monetary remedy on the part of the transferee

would not be enough.

2.1.3 Transferee’s insolvency

A personal monetary liability solely on the part of the transferee could turn out
to be inadequate for the transferor if the transferee goes into insolvency. From the
perspective of fully compensating the transferor’s loss, it could be said to be ‘unfair’

since there is usually no solvent third party successors liable to him.

However, it should be noted that the conflict is not between the defrauded vendor
and the fraudulent purchaser, but between the transferor and the transferee’s general
creditors. If the transferee avoids the loss (which he ought to bear) by taking
advantage of the insolvency regime at the expense of the transferor, this can be seen
as unfair. But the transferee does not avoid any liability nor retain any windfall, for he
can hardly keep any assets after insolvency distribution. The ‘undeserved windfall’, as

anti-abstractionists would argue, is in fact acquired by the unsecured creditors of the

18 Because even if the transferor uses his own money to discharge the debt of the third party and

retake the goods, he can then sue the transferee personally for this loss, whether based on
contract, tort, or unjust enrichment.

19 Because ‘the only security interest which ever arises directly from unjust enrichment is an

equitable lien’ Peter Birks, Unjust Enrichment (2nd edn, OUP 2005) 184, which is of course
not the case here.
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insolvent transferee as a whole at the expense of the transferor. Indeed, it is a zero-
sum game between them. Yet similar to the transferor, the general creditors are also
innocent. The transferor could not justify why he deserves priority over the general
creditors simply by pointing out that he would suffer a loss due to the transferee’s
insolvency, for the general creditors would also suffer loss of a similar nature in the

event of his insolvency.'®

2.2 Two Possible ‘Criteria’

2.2.1 Impaired consent subtraction

The impaired consent subtraction argument might justify the first two unfair
situations (scil property sold to third parties and property encumbered by security
rights of third parties). The logical consequence of adopting this argument raised by
Birks and developed by Chambers is to admit that as a legal principle, a mere in
personam remedy should not be the only means for reversing unjust enrichment
where the underlying consent of the transfer is impaired ab initio. This principle

might provide an explanation to the proprietary position under the causal system.

The reasoning starts with a proposition that, to satisfy the requirements of the
granting of a proprietary restitution, there must be a subtraction (based on a sufficient
mistake) from the transferor’s property which would have continued to belong to the
transferor but for such an impaired consent subtraction. In other words, the transferor
claiming for a proprietary remedy must show that he never lost the subsisting

‘proprietary base’ throughout the whole process:

120 The assumption of risk argument and the swollen assets argument might be an ideal candidate

to justify the transferor’s priority. These arguments will be dealt with below in section 2.2.2.

56



...at the beginning of the story that he had a proprietary right in the
subject-matter, and nothing other than substitutions or intermixtures
happened to deprive him of that right in rem.'?

So normally wrongdoing or unjust enrichment cannot trigger proprietary
restitution where the subtraction is not of property owned by the claimant.? Also,
even within the subtraction cases, there is still a line separating rights (or power) in
rem and in personam. The test is a timing-based distinction between initial and
subsequent ‘failure of basis’ of a transfer. This again corresponds to a division of

circumstances between:

those in which there is no moment in which the enrichment is held free
of any claim, and those in which for however short a time the enrichee
holds the enrichment freely at his own disposition.?

Accordingly, a failure of basis in its normal sense of being a subsequent one
only generates a personal right, because that failure does not alter the fact that the
property was at some point at the enrichee’s free disposition, or the fact that the basis
of the transfer is retrospectively valid for however short a time.'?* The transferor
under such contract loses his ‘proprietary base’ as to the property, for the title had
already passed to the transferee before such subsequent failure of basis.'? By
contrast, in cases where the basis of the transfer fails initially for reasons such as
induced mistake and undue influence, it can render the basis of the transfer voidable.

“The transferor obtains a new right in rem, namely a right to divest the transferee and

121 Peter Birks, An Introduction to the Law of Restitution (Clarendon Press 1985) 379.

See Andrew Burrows, The Law of Restitution (3rd edn, OUP 2011) 174, fn 31.
123 Peter Birks, Unjust Enrichment (2nd edn, OUP 2005) 181-82.

124 Eg In Re Goldcorp Exchange Ltd [1995] 1 AC 74, explained by Peter Birks, ‘Retrieving Tied
Money’ in William Swadling (ed), The Quistclose Trust : Critical Essays (Hart Publishing
2004).

Peter Birks, An Introduction to the Law of Restitution (Clarendon Press 1985) 386.

122

125

57



vest the asset transferred in himself.”*?® For example, if the mistake in a contract of
sale is a fundamental one, then it would be unjust if the law denies that the transferor
can retain legal title to the original assets. Because in this case the transferor regains
his ‘proprietary base’ (eg by his conduct of rescission which has a retroactive effect)
and thus is able to maintain a proprietary claim. Consequently, even if the property in
question was already used by the transferor to buy a car and discharge a mortgage, the
transferor will be entitled to claim ownership of the car and to revive the mortgage.'*’
This is an anti-abstractionist proposition, for the scope of fundamental mistake is not
confined to those as to the identity or subject-matter,*? but also covers those as to the

credit-worthiness, warranty of quality, and many other terms of the contract.'?

It should also be noted that the application of such argument to the debate of
the effect of voidability between the abstract system and the causal system remained
to be relevant even after the swap cases.*® Because as Birks concluded, the authority
at the highest level only gave negative responses to the cases of Sinclair v

Brougham, **! Chase Manhattan, * Neste Oy '*® and failure of trusts, *** without

126 Peter Birks, Unjust Enrichment (2nd edn, OUP 2005) 189.
127 Peter Birks, An Introduction to the Law of Restitution (Clarendon Press 1985) 390.

128 Under these two categories of mistake, the transferor can maintain a proprietary claim even in

the abstract system, for the conveyance itself is invalid as well as the underlying contract. For
details, see William Swadling, ‘Unjust Delivery’ in Andrew Burrows and Alan Rodger (eds),
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006).

129 See Edwin Peel, Treitel on the Law of Contract (13th ed, Sweet & Maxwell 2011) 331-40.
130 See, eg, Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669.

13 [1914] AC 398.

132 Chase Manhattan Bank NA Ltd v Israel-British Bank (London) Ltd [1981] Ch 105.

133 Neste Oy v Lloyds Bank Plc [1983] 2 Lloyd's Rep 658.

134 Vandervell v IRC [1967] 2 AC 291.
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touching upon the ‘voidability and the concomitant power to revest, which are

»135

probably impregnable.

However, it is submitted that this explanation based on impaired consent
subtraction, even assuming that it truly reflects the law,**® can only be used to explain
the imposition of a trust to reverse unjust enrichment,*®*’ but not the arising of the
power to revest legal title, since using this to justify the anti-abstractionist proposition

will generate a circular argument.

As Birks himself puts it, ‘to end with a right in rem he must start with a
right in rem and nothing must happen to extinguish that right in rem, other than loss
of identity.”*® The circularity could be demonstrated as follows. As we have seen, if
the ‘proprietary base’ criterion is the right one to determine whether a proprietary
right can be granted, then a defrauded transferor must start with a right in rem and
nothing could have extinguished that right in rem, and thus end with a right in rem.
Suppose there is a conveyance between the transferor and a transferee that
extinguished the right in rem, and such conveyance is a flawless one by its own
determining rules in property law (regardless of any flaw in the underlying contract).
In this case, if the transferor still wants to maintain his proprietary claim by proving
his persistent ‘proprietary base’, he has no choice but to resort to the causalist

approach to vitiate the conveyance which is otherwise valid, for it is the causal system

13 Peter Birks, Unjust Enrichment (2nd edn, OUP 2005) 190.

136 Although its correctness is still subject to criticisms even in the context of resulting trusts. see

eg Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669 (Lord Browne-
Wilkinson); William Swadling, ‘Explaining Resulting Trusts’ (2008) 124 LQR 72.

7 Just as how Professor Chambers used the “proprietary base’ argument to explain the essence

of a non-beneficial transfer rather a ‘non-legal’ transfer: Robert Chambers, Resulting Trusts
(OUP 1997); ‘Resulting Trusts in Canada’ (2000) 38 Alberta LR 378; ‘Resulting Trusts’ in
Andrew Burrows and Alan Rodger (eds), Mapping the Law: Essays in Memory of Peter Birks
(OUP 2006).

138 Peter Birks, An Introduction to the Law of Restitution (Clarendon Press 1985) 380.
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which holds that a valid conveyance can be infected and thus rescinded if the
underlying basis (eg contract) is void or voidable. This means that the ‘proprietary

base’ expression is the consequence, not the justification of the causal system.

Specifically, if we apply the explanation to justify the causalist position, the

logic is as follows.

(i) Proprietary relief should be granted to cases where the basis of a transfer fails
ab initio, leading to the ‘proprietary base’ being kept in the hands of the

transferor throughout.

(i) The core difference between initial and subsequent failure is that in the former
case, the property was never at the transferee’s disposition for however short a

time.

(iii) The criterion of whether ‘property was never at the transferee’s free disposition’
(as stated in the paragraph (ii) above) lie in whether ‘property did not pass to

the transferee’.**®

(iv) The reason why ‘property did not pass to the transferee’ is connected to the
reason why the underlying basis of the transfer is invalid, which can be
constituted by various reasons such as an impaired consent or an ultra vires

transaction (both logically fall within the category of initial failure of basis).

(v) Since the validity of the property transfer depends on the validity of the
underlying basis of such transfer. It can be answered in the affirmative that in

cases of initial failure of basis, ‘property did not pass to the transferee’ (as

139 Birks did not primarily distinguish property does not ‘pass at law’ from ‘in equity’ under this

criterion. It seems that ‘revesting of title’ at law and ‘imposition of a trust’ in equity are
merely similar methods to grant a proprietary remedy, the choice between which is the
secondary question if any case falls within his criterion: Peter Birks, Unjust Enrichment (2nd
edn, OUP 2005) 186-90.
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stated in the paragraph (iii) above). As a result, proprietary relief should be

granted to the transferor.

If we reverse the order of these steps of reasoning in this argument, it is easy
to realise that steps (iv) and (v) are simply another definition of the causal system.
This means, an argument based on this ‘initial impaired consent subtraction’ involves
an implicit acceptance of the causal system; and to justify the causal system, we need
again an implicit acceptance of the °‘initial impaired consent subtraction’. The

argument is thus circular.

2.2.2 Assumption of insolvency risk plus swollen assets

Another argument which could be employed by the anti-abstractionists as a
criterion to explain why it is unfair to the defrauded transfer to get a mere personal
remedy lies in a combination of two tests: one being the ‘assumption of the
transferee’s insolvency risk’, the other one being ‘swollen assets’. This sub-section
thus aims to examine the rationality of applying such consequentialist tests to the

context of the causal/abstract debate.'*°

The starting point of such a policy-motivated justification is that the
transferor’s act of conveyance under vitiated consent in a contract cannot constitute an
acceptance to the risk of exposure to the transferee’s insolvency. Of course this
reasoning does not apply to voluntary transferors who sold their property on credit.

Firstly, the transferor is free to bargain for security interests, and by failing to do so it

o Considering that this is a big topic which is already well-travelled in the literature, this

subsection merely aims to examine whether it is logically coherent if such arguments are
employed by anti-abstractionists to support their causal position. For a view against adopting
such a consequentialist approach, see William Swadling, ‘Policy Arguments for Proprietary
Restitution’ (2008) 28 LS 506.
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could be implied that he is a risk-taker.*** Secondly, granting a proprietary right on
hindsight would be no different from rewriting the contract and making the transferor
a secured creditor. Adopting such an approach in the law of restitution will undermine
the law of insolvency, the central tenet of which is to treat secured and unsecured

creditors distinctively.

However, it could be argued from a consequentialist approach that the answer
would be different in another factual scenario. This is where the unjust factor is not

failure of consideration under qualified, unimpaired consent, but where:

the unjust factor ... constitutes an impairment of consent ... or absence
of consent ... the claimant’s position will normally be analogous to
that of a secured creditor: that is, it has not taken the risk of the
creditor’s insolvency because it did not mean the defendant to be
enriched at all.**

Accordingly, since the consent in the contract is made with a fatal defect, the
law should not expect a transferor to seek a security interest when he is not in a
position to bargain. A proprietary restitutionary right should thus be granted when the

party is ‘involuntary’, especially in the case of mistake and fraud.'*®

Unfortunately, the underlying rationale of this route still remains problematic.
A simple rebuttal could be that tort victims are also involuntary creditors just like
defrauded transferor in the sense that they both enter the relationship without a
qualified consent as to the advance of credit. However, in principle a tort victim only

has a personal right of compensation rather than a proprietary one. Thus, the

1 See Andrew Tettenborn, The Law of Restitution in England and Ireland (Cavendish

Publishing 2002) 129; Rebecca Lee, ‘Rental Deposits as (Quistclose) Trusts’ (2003) 33 HKLJ
27; In Re Goldcorp Exchange Ltd [1995] 1 AC 74.

142 Andrew Burrows, The Law of Restitution (3rd edn, OUP 2011) 178. See also Andrew
Burrows, ‘Proprietary Restitution: Unmasking Unjust Enrichment’ (2001) 117 LQR 412.

13 See Emily L Sherwin, ‘Constructive Trusts in Bankruptcy’ [1989] U of Illinois LR 297.
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assumption of risk argument cannot explain why defrauded or mistaken transferors

deserve favourable treatment but that the tort victims do not.***

This argument is also inadequate considering the trading cases. As mentioned
by Rotherham, if we view this from the opposite perspective, ie that of the
transferee’s general creditors, it is not difficult to find out that not all voluntary
contractual creditors are similarly situated. ** For example, consumer creditors
making advance payments for goods cannot claim preferential treatment purely on the
ground that they are in a vulnerable position as it is hard for them to assess the risk of
insolvency and take appropriate action to protect their interest ex ante. In practice, it is
the voluntary ‘ring-fencing’ conduct taken by the troubled company (the transferee),
rather than the ‘unable to assume the risk of insolvency’ explanation forwarded above

which successfully secures these transferor’s priority.*®

Thus, Professor Jones supplements the ‘risk of insolvency’ explanation with

the ‘swollen assets’ explanation, which would at least apply where:

14 William Swadling, ‘Rescission, Property, and the Common Law’ (2005) 121 LQR 123.

15 Craig Rotherham, Proprietary Remedies in Context: A Study in the Judicial Redistribution of

Property Rights (Hart Publishing 2002) 84-85.
16 See eg, Re Kayford Ltd [1975] 1 WLR 279; Re Chelsea Cloisters (1981) 41 P & CR 98.
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[the transferor] does not consciously take the risk that his recipient may
become insolvent and that he may have to share the pickings of his
estate with the general creditors. The recipient’s general creditors do
not expect to be, and should not be, reimbursed from what is after all a
windfall ... because of the existence of assets materially swollen by the
mistaken payment.*’

Professors Edelman and Bant also argue that:

[i]t is the combination of the two similarities that creates a sufficient
analogy such that it can be said that a plaintiff with impaired or no
intention to benefit another ... is akin to that of a secured creditor.'*®

However, it should be noted that the swollen assets argument can only be
regarded as a patch for the insolvency risk argument rather than an independent
justification for two reasons. The fundamental one is that where the company is not
insolvent, even the consequentialists would not deny the proposition that a transferor
with a contractual right (as to the quid pro quo) to the transferee cannot claim ‘a better
right” (similar to a secured debt) against a victim to whom the transferee also owes to
in tort, merely based on an assertion that he swells the assets pool and creates a
‘windfall’. For example, if a vendor who transfers goods in advance could be granted
a proprietary right simply due to the swelling of the purchaser’s assets, then it is
difficult to explain why a purchaser who pays price in advance cannot in turn enjoy an
in rem remedy following the same reasoning, or to explain why a lender cannot claim
for the outstanding debt which also swells the borrower’s assets. The transferee’s

unsecured creditors are not exploiting the windfall but merely trying to have their

il Gareth Jones, ‘Comment’ [1980] CLJ 275, 276 (emphasis added). Although such a
combination idea is raised by him to justify spontaneous mistake cases such as Chase
Manhattan, it could be used in induced mistake cases as well at least in argument.

148 James Edelman and Elise Bant, Unjust Enrichment in Australia (OUP 2006) 71.
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debts satisfied.'* Indeed, it is unfair to blame the bankrupt’s general creditors for

simply benefiting indirectly from the transfer.

Admittedly, it may be much better if we combine these two theories, though it
can be said that two bad arguments do not necessarily add up to a good one.'*
However, it would be a different case if the two arguments can make up for each
other’s flaw. The swollen assets argument can explain why tort victims do not deserve
a proprietary remedy. In turn, the weakness of the swollen assets argument, ie why
contractual creditors such as those in Re Goldcorp™" do not deserve a proprietary
remedy can be explained with the help of the insolvency risk argument. The two
theories seem like an ideal match on this aspect. Unfortunately, it is submitted that
there are other weak points in the insolvency risk argument which could not be

covered by the swollen assets argument.

One such weak point is that the risk of insolvency argument suggests that if
the motivation of a transfer is flawed, the transferor does ‘not mean the [transferee] to
be enriched at all’,*®? in other words, the transferor did not intend to benefit the
transferee. If this is the case, then the law should hold the position that legal title is
deemed to not have passed where the underlying basis of the transfer is flawed even
though there exists a stage of conveyance,™ which is exactly an expression of what
the causal system is. Given that such argument is used as the justification of the causal

system, then it would be circular reasoning if this very justification comes from the

19 See Darrel Crilley, ‘A Case of Proprietary Overkill’ [1994] RLR 57, 67-69; R M Goode,
‘Ownership and Obligation in Commercial Transactions’ (1987) 103 LQR 433, 444,

See WJ Swadling, ‘Property and Unjust Enrichment’ in J W Harris (ed), Property Problems:
From Genes to Pension Funds (Kluwer Law International 1997) 142-5.

1t In Re Goldcorp Exchange Ltd [1995] 1 AC 74.

152 Andrew Burrows, The Law of Restitution (3rd edn, OUP 2011) 178.
153

150

For the transferee would still be deemed to be enriched so long as he acquires legal title,
whether outright or holding it on trust.
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causal system itself. Another point to be made here is that it is contentious to say ‘the
transferor did not intend to benefit the transferee.” As Lord Millett pointed out extra-
judicially, the transferor did intend so, he just did so by mistake. That is why
‘[p]ending rescission the transferee has the whole legal and equitable interest ... but

his beneficial title is defeasible.’*>*

The application of this combined argument to justify the granting of the
revesting of title has another logical problem. As stated in the beginning of this sub-
section, it is admitted by consequentialists that arguments based on insolvency
consequences would not be a sufficient condition, but merely a necessary condition
for the common law to grant a proprietary remedy: ‘the law should only create
proprietary rights if the claimant should be entitled to priority in the event of the
defendant’s insolvency.’*> The grant of revesting of title is no exception. With the
help of the swollen assets test, more of those who do not deserve insolvency priority
under the insolvency risk test would be screened out. Yet, not everyone undeserving
of priority is necessarily screened out, and even if that is the case, it does not follow
that the priority needs to take the form of the grant of the revesting of property rights.
The choice between the imposition of a trust and the revesting of title cannot be made

by the assumption of risk test, nor can the swollen assets test help.**°

Finally, there is a fundamental defect in this approach. Policy-motivated

justifications cannot replace the search for legal principles. As Birks put it:

[t]lhe question whether a claim deserves priority in insolvency is an
impossible question . . . [T]he question whether ... the mistaken
payment generated ... proprietary interest cannot be answered by
asking the legislator’s question, whether in an insolvency mistaken

154 P J Millett, ‘Restitution and Constructive Trusts’ (1998) 114 LQR 399, 416.
155 Andrew Burrows, The Law of Restitution (3rd edn, OUP 2011) 176.

156 A detailed explanation of such a device of trust is in chapter 3.

66



payers ought or ought not to be treated better than unsecured creditors.
... Lawyers have no special competence in distributive justice. They
cannot be expected to say who deserves what.™’

Indeed, as Swadling points out, consequentialist arguments are the preserve of
the legislature, for ‘no proposition deductively arrived at is here being tested: the
consequential effects are the basis for the rule itself.”**® This is a view also generally
recognised by the insolvency law academia. Sir Goode states that the ‘first principle’
of ‘cardinal importance’ of insolvency law is to respect the personal and proprietary
rights determined and acquired prior to the insolvency proceedings, and simply to
enforce them in a collective way, rather than to establish or alter them. ‘Liquidation
does not itself terminate contracts or extinguish rights, though it does inhibit the
pursuit of remedies.’* In other words, the main role of insolvency law is to distribute
assets according to pre-insolvency laws rather than to rewrite them, including the law
regarding whether title would be revested to the transferor in impaired consent

transfers.°

7 Peter Birks, ‘The End of the Remedial Constructive Trust’ (1998) 12 Trust Law International

202, 214-215.

158 William Swadling, ‘Policy Arguments for Proprietary Restitution’ (2008) 28 LS 506, 521.

159 Roy Goode, Principles of Corporate Insolvency Law (4th edn, Sweet & Maxwell 2011) 94.

160 This issue is part of pre-insolvency law rather than insolvency law, for even if the title can be

revested, it will be so revested before insolvency when the defrauded transferor elects to
rescind the contract. Such revesting of title is not granted by any insolvency regime.
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CHAPTER 3: THE CONSTRUCTIVE TRUST IN THE ENGLISH ABSTRACT

SYSTEM

It has been shown in chapters 1 and 2 that similar to German law, English law
mainly holds an abstract position which will not cause significant unfairness.
Nonetheless, assuming that those circumstances mentioned in chapter 2 are unfair,**
how should the law respond to that? If we confine our vision within civilian
jurisdictions, the only solution we can find is to adopt the causal system and hence
abandon the abstract system. However, if we broaden our vision to English law, an
alternative solution appears. This chapter aims to explain such a solution by exploring
the most unique characteristic of the English abstract system compared to the German
one. Power to rescind and thereby revest property is not the only ‘proprietary’
example under English law contended by the anti-abstractionists. Equity cannot be
ignored in the analysis of our main theme. Unlike German law where only a personal
monetary obligation is triggered by unjust enrichment if the property in question is

sold on to a third party,*®?

the mechanism in equity known as ‘constructive trust’ with
which civilian lawyers are unfamiliar also plays a role (though in limited
circumstances) preventing unjust enrichment along with monetary restitution. It is
submitted in this section that the constructive trust is no more than a supportive
composition of the abstract system in the sense of giving the transferor a relief beyond
an in personam one without directly revesting title. This is because, by the creation of
a constructive trust alone, no ‘property right’ (ie right in rem) is revested (or newly

granted) to the transferor under any circumstances where the underlying basis of a

property transfer is flawed. In other words, the device of constructive trust can operate

161 See section 2.1 above.

162 For it is impossible to make restitution in kind: £818(2) BGB.
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alongside the abstract system rather than collapse the abstract system. To analyse this
point in detail in this chapter, section 3.1 will in the first place give a list supported by
English authorities of incidences of constructive trust arising where the underlying
basis of transfer fails. Section 3.2 will then analyse the functions and the nature of the

creation of an equitable interest under trust for the benefit of the transferor.

3.1 Incidences

3.1.1 Mistake

The first incidence is spontaneous mistake.'®® In Chase Manhattan Bank v
Israel-British Bank (London) Ltd,'®* the mistaken transferor, Chase Manhattan Bank,
which was obliged to pay $2m to Israel-British Bank, erroneously transferred that
sum of money twice. When the recipient, Israel-British Bank went into insolvency
before repaying the unjustly enriched money, Chase Manhattan had no choice but to
resort to constructive trust to save its priority and thus full repayment in the
recipient’s insolvency distribution. Goulding J held that ‘a person who pays money to
another under a factual mistake retains an equitable property in it.”**® Thus generally
speaking, even though legal title to money passes from the transferor to the transferee
by the transferor’s own spontaneous mistake, so long as the transferee keeps the

money, he holds it on trust for the transferor.

163 As for induced mistake, see section 3.1.2 ‘misrepresentation’.

1o4 [1981] Ch 105.
165 Chase Manhattan Bank NA Ltd v Israel-British Bank (London) Ltd [1981] Ch 105, 119.
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However, the universal applicability of the Chase Manhattan trust was
rejected 15 years later. In Westdeutsche Landesbank Girozentrale v Islington LBC,**®
the transferor, a bank advanced money to an authority in England under an interest
rate swap exchange contract with it. However, neither of the parties realised that the
swap contract is void for being an ultra vires transaction on the part of the transferee.
After the advanced money was again disposed of by the transferee, the transferor
argued that a constructive trust was imposed initially when the money was transferred
in order to seek compound interest. Such a claim was rejected for three main reasons
raised by Lord Browne-Wilkinson. First, although the basis of the money transfer, viz
the swap contract is ultra vires and thus void, the payment itself is nevertheless valid
in the sense that the legal title to money successfully passed. Secondly, conceptually
speaking the equitable title cannot be ‘retained’ unless it can be separated. But there is
no such thing as a separation of legal title and ‘equitable title’ in English law. Hence
the test for the creation of a constructive trust is not ‘non-beneficial transfer’, but
‘unconscionable retention’. Thirdly, as for the conscience issue, it is impossible for
the transferee to ‘unconscientiously retain’ the money when the transferee is unaware
of the fact that the basis of the transfer fails, as in the facts in this case. Therefore no
constructive trust can be imposed whether at the outset or subsequently for the

transferor.

But it should be noted that Lord Browne-Wilkinson did not totally cut off the
link between mistake and constructive trust. As his Lordship said of Chase

Manhattan:

166 [1996] AC 669.
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[a]lthough the mere receipt of the moneys, in ignorance of the mistake, gives
rise to no trust, the retention of the moneys after the recipient bank learned of
the mistake may well have given rise to a constructive trust.'®’

Therefore even after 1996, spontaneous mistaken transfers could still possibly
trigger a constructive trust for the transferor to reverse unjust enrichment. This is so at
least where the transferee has knowledge of the fact that the legal title he holds is
based on a mistaken performance of the obligation to transfer before the title passes
on to a third party successor. If so, a constructive trust for the spontaneous mistaken
transferor would arise as a response to the transferee’s conduct of unconscionable
retention.'®® Although the transferor could not have the legal title revested due to a

valid conveyance at law, his interest could still be well protected in equity.

3.1.2 Misrepresentation

Transferee’s misrepresentation to induce the transferor to make a transfer
which is fundamental enough to vitiate the underlying basis of transfer may also
trigger a constructive trust for the transferor. Till now, authorities have shown that at

189 the defrauded transferee could have

least in fraudulent misrepresentation cases,
additional relief in equity to get back the property in question, even though the title to

that property has already passed effectively at law.

In Collings v Lee,*® an estate agent fraudulently informed his customer (the
transferor) that there was a buyer offering to purchase the land at a reasonable price.

The buyer is in fact non-existent but merely an alias of the agent himself.

1e7 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669, 715.

108 As discussed in Bank of America v Arnell [1999] Lloyd's Rep Bank 399; BCCI (Overseas) Ltd
v Akindele [2000] EWCA Civ 502, [2001] Ch 437; Papamichael v National Westminster Bank
Plc (No 2) [2003] EWHC 164 (Comm), [2003] 1 Lloyd's Rep 341.

As opposed to innocent misrepresentation and negligent misrepresentation cases.
1o (2001) 82 P & CR 3.
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Unsurprisingly, the customer mistakenly transferred the title to land to that name and
asked the agent for the purchase money, which was never paid to them. It is then held
that the defendant in this case is no longer an ‘agent’ but in fact a transferee who
acquires title to land via fraudulent misrepresentation. Thus such ‘agent” should hold
the title on constructive trust for the transferor. Similarly, in company cases where
such fiduciary relationship breaks down, for instance, a company director fraudulently
induces the company to sell its property to himself without disclosing the
development potential, the director breaching his fiduciary duty would also be treated
as a transferee holding the property on constructive trust for the defrauded
company.'’

This remedy is not confined to the case where the fraudulent misrepresentor
owes a pre-existing fiduciary duty to the misrepresentee. In Lonrho Plc v Fayed,'"
the transferor, Lonrho planned to sell the majority of its shareholding of the House of
Fraser to a bidder who does not plan to buy the remainder of the shares of the
company, thus Lonrho could then be discharged from the undertaking it owes to the
Secretary of State and finally buy out the company. The transferee, a corporate
vehicle mastered by the Fayeds purchased the shareholding in question by hiding the
financial situation and the scheme of entirely controlling the House of Fraser, which
realised later on. This means that had Lonrho known the deception, it would not have
agreed to sell its share to the corporate vehicle and would not have lost the chance to
acquire shares from other shareholders. Despite allowing contractual rescission,
Millett J also held that the transferee, the corporate vehicle also held the share

purchased from Lonrho on constructive trust at the moment Lonrho elected to avoid

1 JJ Harrison (Properties) Ltd v Harrison [2001] EWCA Civ 1467, [2002] BCC 729.
172 [1992] 1 WLR 1.
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the contract of sale.'” In a similar case, many swindled victims deposited their money
to several fraudsters and then to a property investment company, the ultimate
transferee. It was held that although unlike the plaintiff in that case who employed a
fiduciary, these victims were nevertheless entitled both to rescind the contract and
resort to equity to make the property investment company hold the money on trust for

them as a knowing recipient.*”

3.1.3 Undue influence

Another example is undue influence. In Allcard v Skinner,'"

the plaintiff was
introduced to join the sisterhood and donated nearly all her property to the church for
the poor, with a total obedience to the Lady Superior, and without seeking the advice
of any external person. In 1879, she left the sisterhood but did not seek to claim to get
the property back until 1885. Considering that she became an enthusiast due to
dominant religious influence exerted by the donee, the court held that such a
transaction is merely voidable not void.'"® Thus, although legal title effectively passed
to the defendant (the transferee), equity would impose a trust for the plaintiff so long

as she elected to avoid the transaction.*”” In fact, the reason why there was no

constructive trust recognised in this case for the plaintiff is not because she was not

1 Lonrho Plc v Fayed [1992] 1 WLR 1, 11.

14 El Ajou v Dollar Land Holdings Plc [1993] 3 All ER 717, 734. Although Millett J said that the
trust here ‘is not some new model remedial constructive trust, but an old-fashioned
institutional resulting trust,” it should be noted that such a resulting trust is nevertheless also a
constructive trust, though an institutional rather than a remedial one. This is because
‘resulting’ and ‘constructive’ are logically not exclusive of each other; they address different
questions. The word ‘resulting’ tells us the direction the beneficial interest moves, while
‘constructive’ tells us whether such beneficial interest arises by declaration or by operation of
law.

1 (1887) 36 Ch D 145.

17 Unlike duress and incapacity cases, here the court rightly decided that victims under undue

influence normally do not lose their free agent, and hence are able in law to dispose of their
property rights.

o Allcard v Skinner (1887) 36 Ch D 145, 186-7 (Lindley LJ), citing Mitchell v Homfray (1881)
8 QBD 587.
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entitled to that motion throughout. She could have become a beneficiary under trust
by setting the transaction aside in 1879 when she quitted, but she lost such an
opportunity due to inappropriate delay till 1885.1® Therefore, although there is no
trust imposed in Allcard v Skinner, all the judges at least confirmed the proposition
that a constructive trust could have arisen had the transferee claimed so in time when

she was emancipated from the undue influence.

3.1.4 Initial failure of basis

Constructive trust would also arise where the underlying basis of a transfer has
failed before the transfer is made, by which the transferor could be granted an
equitable interest even if the property right in question have passed to the transferee

outright at law. One example is Neste Oy v Lloyds Bank Plc,*”

where according to the
contract between the principals and the agent, money was transferred six times to the
agent for a specified purpose. However, the last payment was made after the agent
company became insolvent and ceased trading, which frustrated the purpose and
constituted a failure of consideration. When the plaintiffs (the principals) realised that
Lloyds Bank exercised its contractual power to set-off against the agent company
(PSL), they claimed that money paid during all the six transfers to the agent was held

on trust for them. The distinction between the first five payments and the last one,

according to Bingham J, is that the latter payment is:

made at a time where there is bound to be a total failure of consideration ...
[and] Given the situation of PSL when the last payment was received ... It ...
seems to me that at the time of this receipt PSL could not in good conscience

178 Allcard v Skinner (1887) 36 Ch D 145, 191-2 (Bowen LJ).
179 [1983] 2 Lloyd's Rep 658.
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retain this payment and that accordingly a constructive trust is to be
inferred. %

Therefore, partially in support of the plaintiffs’ claim, Bingham J held that
only the money of the last payment shall be held by the agent company on
constructive trust, whereas the remaining five transfers were merely outright transfers

and no trust was triggered either by consent or by operation of law.®

3.2 An Award Beyond in personam

3.2.1 The ‘proprietary’ attributes

Now a trust could arise by operation of law for the transferor where he was
involved in an impaired consent transfer. The next question is: how does this relate to
the abstract/causal debate? Under the operation of the abstract system, the transferor
in an impaired consent transfer loses the legal title to the property upon the
completion of conveyance with mere personal rights against the transferee
irrespective of whether it was based on unjust enrichment or wrongs. The intervention
of equity by means of constructive trust can to a large extent, though not in all cases,
make the transferor significantly better off in various situations discussed below. As a
result, even though the transferor still does not have a ‘property right’, as the right
transferred is not revested to him, he in fact enjoys a ‘proprietary’, or at least

something more than a mere ‘personal’ remedy. Before analysing whether it is correct

180 Neste Oy v Lloyds Bank Plc [1983] 2 Lloyd's Rep 658, 666.

181 It should be noted that such a incidence established by Bingham J was not overruled (though

not followed) in Re Farepak Food and Gifts Ltd [2006] EWHC 3272 (Ch), [2008] BCC 22.
The reason why Neste Oy is not followed in Re Farepak is due to a matter of fact, not law: the
claimant failed to establish the facts that the company has already decided to cease trading
before the moment they receive that sum of payment from the claimant.
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to label these relief as ‘proprietary’, it is better in the first place to give a brief account

on what benefits the transferor could get with the help of the constructive trust.

The first reason is that the transferor could have a right which is ring-fenced
and separately protected by ways akin to security such as tracing and subrogation.
This means that the rights held by the transferor, if a trust arises, would be no longer a
mere personal right against the general assets of the transferee, but also include a new
right against some specific things or the value exchanged by the transferee, especially
where ‘the amalgam of mixed assets cannot be sufficiently distinguished and treated

separately.’*®? This principle, subject to a few limits, is often expressed as:

[w]herever the trust property is placed, if a trustee amalgamates it with
his own, the beneficiary will be entitled to every portion of the blended
property which the trustee cannot prove to be his own.'®®

In the context of our main theme, such amalgamation usually happens in cases
of mixture and substitution. Because the legal ‘proprietary base’ would normally fail
in the event of mixture and substitution, the role of the constructive trust is (by its
creation) to establish an equitable ‘proprietary base’ as a prerequisite for the transferor

to trace and subrogate.®* For example, where the transferred property in question is

185

again sold and the money is deposited to the transferee’s bank account,™ or is used to

186

buy other rights,”™ or to discharge a secured debt and thus redeem an unencumbered

187

property,~" although the transferor may not follow his title to the thing now held by a

182 Re Tilley's Will Trust [1967] Ch 1179, 1182 (Ungoed-Thomas J).

183 John Mowbray and others, Lewin on Trusts (Sweet & Maxwell 2007) para 41-21.

184 0JSC Oil Company Yugraneft v Abramovich [2008] EWHC 2613 [349]; FHR European
Ventures LLP v Mankarious [2013] EWCA Civ 17, [2014] Ch 1 [58].

18 Re Hallett's Estate (1880) 13 Ch D 696. Under this rule the trustee is assumed by legal fiction
to exhaust his own money first, and so long as there is a surplus the amount of which exceeds
the amount of the trust fund misappropriated, the cestui can be fully compensated.

186 Re Oatway [1903] 2 Ch 356.
187 Boscawen v Bajwa [1996] 1 WLR 328.
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third party successor,’® he can at least secure (eg by way of direct entitlement in
equity, equitable charge or fictitious priority) the compensation of his loss in those

specific rights acquired by the transferee.

However, it should be noted that tracing is not always the sole option. It is on
choice where the value of the traceable proceed decreases due to an exchange by the
transferee at an under value and thus insufficient to compensate the transferor’s loss,
and where the transferor is also able to follow his right qua beneficiary to a third party
successor of the property in question. This is called following, the second reason why
a constructive trust matters to the transferor. Given the legal title of the property
passes under the operation of the abstract system, whether there is a constructive trust
for the benefit of the transferor would be the crucial issue to determine whether such
transferor has a proprietary base in equity as a prerequisite to follow assets against
third parties who subsequently acquires the property from the original transferee.
Following is not only on its own useful for the transferor. Those claims established by
it (ie those that depend on its existence) could be useful as well.**® Suppose a third
party purchased the property which is originally transferred under a fraudulently
induced contract, the original defrauded transferor cannot follow the legal title to that
property through the chain from the third party successor, thus he cannot maintain
conversion either, which depends on the existence of following at law. However, if an
equitable interest under a constructive trust arises from his conduct of contractual
rescission, he would then acquire an equitable proprietary base. He can thereby follow

his equitable interest to that third party who acquires legal title (whether fully or

188 This could happen due to specific bona fide defences based on sections 21(1), 24, 25 of the

Sale of Goods Act 1979, or sections 8 and 9 of the Factors Act 1889.

For the relationship between following and subsequent claims arising from it, see Lionel D
Smith, The Law of Tracing (OUP 1997) 10-11.

189

77



partially) to that property, and would be eligible to sue for knowing receipt. This can
also make the transferor better off in the sense that at least he now has a choice of

suing more than one defendant who is personally liable.

Perhaps the last but the most well-known reason for the transferor to assert a
trust is to ensure the fulfilment of his rights in preference even in the event of the
debtor’s insolvency, for it is a basic rule in insolvency law that property held on trust
for any other person by the bankrupt is not distributable among the bankrupt’s general
creditors.®® As a matter of statutory interpretation, this must be true in all cases of
constructive trusts, whether institutional or remedial, and whether the nature of the

obligation under which is ancillary or not.**!

3.2.2 A counter-example to the abstract system?

In the English law of trust, the use of the word ‘proprietary’ is often
misleading to civilian lawyers. At first blush it might well be seen that a constructive
trust is a proprietary device. Thus, the existence of the constructive trust might be
seen as a counter-example against the main argument that the abstract system exists in
English law, because an ‘equitable property right’ or ‘equitable title’ passes by the

creation of trust from the transferee, the legal owner to the transferor where the

1%0 Insolvency Act 1986, ss 283(1)(a) and 283(3)(a).

191 It might be true that not all species of constructive trustees share the same attributes. For

example, it is held by the Supreme Court that claim brought against those constructive trustees
who merely have an ancillary liability (ie the person who is liable not because there is a pre-
existing trust obligation, but solely because of his misappropriation of trust property, such as
dishonest assistance and knowing receipt) is nevertheless time-barred: Williams v Central
Bank of Nigeria [2014] UKSC 10. However, it is different in the case of insolvency priority,
as at least till now there is no case law excluding any constructive trustees from the word
‘trust’ in Insolvency Act 1986, s 283(3)(a). Thus it is still a correct proposition that generally a
beneficiary under all types of constructive trusts can enjoy insolvency priority against the
trustee’s general creditors.
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underlying basis of the property transfer fails.** But this is erroneous. The creation of
a constructive trust to reverse unjust enrichment after an impaired consent transfer
does not mean that any property right is automatically re-conveyed to the transferor.
In fact, the idea of ‘split (or dual) ownership in trust’ is a widespread misconception
which could also be found among many scholars both in civil and common law

jurisdictions as well.**®

This misconception can be clarified in three ways. First, the notion of
‘equitable property right” ignores the universal exigibility problem. As pointed out by
Birks, rights in rem and rights in personam are differentiated according to their
exigibility.®* The capability to exclude third party interference between a cestui que
trust and a split property right holder is essentially different. Suppose A is a divided
property right holder such as a real estate chargee or a constructive possessor of a
chattel. A would have a right prima facie exigible to anyone else in the world except
those who has the authority to make use of the res. Therefore, suppose X commits
conversion or trespass to A’s very right. X would be under a prima facie duty to A,
unless in the case where X is bona fide purchaser for value without notice. This

universal exigibility for a property right is plain. However, things are completely

192 Under such circumstances, even though legal title passes, many judges prefer to use the

expression that equitable title could be ‘retained’ by (and thus retroactively revested to) the
transferor: Twinsectra Ltd v Yardley (2002) [2002] UKHL 12, 81; [2002] 2 AC 164, 187
(Lord Millett); Chase Manhattan Bank NA Ltd v Israel-British Bank (London) Ltd [1981] Ch
105, 119 (Goulding J); Collings v Lee (2001) 82 P & CR 3 (Nourse LJ); Shalson v Russo
[2003] EWHC 1637 (Ch), [2005] Ch 281 (Rimer J); El Ajou v Dollar Land Holdings Plc
[1993] 3 All ER 717 (Millett J).

See William F Fratcher, ‘Trust’ in Frederick H Lawson (ed), International Encyclopedia of
Comparative Law, vol VI (Mohr Siebeck 1973) ch 11, para I; Andrew G Paton and Rosanna
Grosso, ‘The Hague Convention on the Law Applicable to Trusts and on Their Recognition
and Implementation in Italy’ (1994) 43 ICLQ 654; Kent Schenkel, ‘Trust Law and the Title-
Split: A Beneficial Perspective’ (2009) 78 UMKC LR 181; Gregory S Alexandra, ‘The
Dilution of the Trust’ in Lionel Smith (ed), The Worlds of the Trust (CUP 2013). For the
current situation in the East Asia civilian academia, see generally Ying-Chieh Wu,
‘Dispositions in Breach of Trust: A Comparison of English and Japanese Responses’ (DPhil
Thesis, University of Oxford 2010).

194 Peter Birks, Unjust Enrichment (2nd edn, OUP 2005) 180.

193
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different when it comes to B’s equitable interest. According to the rules laid down by

authorities'®® and summarised by scholars,'*

if a third party X also commits a tort
with respect to a property on which B has an equitable interest, X breaches no duty to
B directly. Rather, it is B’s trustee who can sue X for his trespass. B cannot maintain
trespass because B does not have property right to the thing in question, namely the
right to exclusive possession. Of course B, the cestui que trust could be granted an
indirect remedy in equity compelling his trustee to sue the tortfeasor for his interest.

But as pointed out by Smith,*¥’

this is simply because of its effect on third parties, just
like claims against any third party interference with obligations in the field of

contract/tort law, which has nothing to do with real rights.

Another argument derives from the historical relationship between law and
equity. Maitland in his lectures admitted that some features in the old days did show
that the right of the cestui que trust gradually began to look somewhat like a right in
rem, but it never has become this — not even in his era.’® He denied the split
ownership notion by emphasizing that equity did not treat the cestui que trust as the
owner of the land. It views the trustee as the owner, but he was bound to hold the land
for the benefit of the cestui qui trust. There is no conflict between law and equity, and
they are not two competing laws regulating property issues. Otherwise section 25 of
the Judicature Act 1873 would have abolished the whole law of trusts by claiming that

since equity is to prevail, only the beneficiary but not the trustee, is the owner. Yet of

1% DKLR Holding Co (No.2) Pty Ltd v Commissioner of Stamp Duties [1980] 1 NSWLR 510;
MCC Proceeds v Lehman Brothers [1997] EWCA Civ 3068, [1998] 4 All ER 675; Leigh &
Sullivan v Aliakmon Shipping Co Ltd (the Aliakmon) [1986] AC 785.

196 A Tettenborn, ‘Trust Property and Conversion: An Equitable Confusion’ (1996) 55 CLJ 36;
Ben McFarlane, ‘The Centrality of Constructive and Resulting Trusts’ in Charles Mitchell
(ed), Constructive and Resulting Trusts (Hart Publishing 2010); Ben McFarlane and Robert
Stevens, ‘The Nature of Equitable Property’ (2010) 4 J of Equity 1.

197 Lionel Smith, ‘Trust and Patrimony’ (2008) 38 Revue générale de droit 379.

198 F W Maitland, Equity: A Course of Lectures (John Brunyate ed, CUP 1936) 107.
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course the Act has not acted in that way.'*°

Indeed, according to Maitland’s aphorism,
equity had come not to destroy the law, but to fulfil it. When thinking about this issue,
we should not say that the beneficiary is the real owner by extracting his equitable
title from the pool of legal title. In the words of McLelland J in Re Transphere,
although this right of beneficiary constitutes an equitable estate, it is engrafted onto,

not carved out of, the legal estate.?*

The third way is to look back on the starting point where the ‘equitable title’ is
created by trust. From this perspective, the split ownership notion violates the
principle of nemo dat quod non habet: a person cannot in general transfer a better title
than what he himself possesses. The origin of a right in rem, including a new
ownership, is the ownership itself. By and large, the two typical ways of carving out
property rights are: i) carving out some incidents, thereby creating a jus in re aliena,
and ii) carving out all the incidents of ownership. In other words, to match the
‘carving out’ model, what the transferee acquires must be what the transferor already
has. But when it comes to the so-called equitable title, things are different. An
important rule concluded by Hope JA and derived from two old judgments,?* is that
an absolute owner in fee simple does not hold two estates: legal and equitable. He
holds only the legal estate, with all rights and incidents attached to that estate. When a
new beneficiary comes out by settlor’s intention, whether by declaration or
assignment, his acquisition of equitable interests is not carved out from what the legal

owner already have, but is instead an entirely new burden on top of the legal title. In

199 F W Maitland, Equity: A Course of Lectures (John Brunyate ed, CUP 1936) 17-18.

200 Re Transphere Pty Ltd (1986) 5 NSWLR 309, 309. Brennan J also stated similarly in DKLR
Holding Co (No 2) Pty Ltd v Commissioner of Stamp Duties (NSW) [1982] HCA 14, (1982)
149 CLR 431, 474.

201 Goodright v Wells (1781) 2 Doug KB 771, 99 E.R. 491; Harmood v Oglander (1803) 8 Ves
106, 32 ER 293, cited by Hope JA in DKLR Holding Co (No.2) Pty Ltd v Commissioner of
Stamp Duties [1980] 1 NSWLR 510.
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contrast, the split ownership notion cannot explain the origin of those incidents
constituting the beneficiary’s right over trust funds, because even the previous owner
in fee simple did not have such an equitable estate containing those incidents to split
from his origin property rights at the outset. Likewise, in the field of non-express
trusts, such a ‘separation and retention’ idea implied by Lord Wilberforce?®* was
considered a total myth by Lord Browne-Wilkinson®® and McLelland J.%** This is
because, similarly, when an transferee was held as holding the property on resulting
trust for the transferor, no rights or incidents are separated from the estate. Given
there is no ‘separation’ during the process of creating a trust, it is then meaningless to
talk about ‘retention’. A proper understanding should be: an equitable interest newly
arises for the first time under that trust, rather than remaining with the former right

holder.

This view is also implied by provisions in the statutes. It is provided in the
Law of Property Act 1925 that ‘a disposition of an equitable interest ... subsisting at

2% and ‘a declaration of trust ...

the time of the disposition, must be in writing ...
must be manifested and proved by some writing.”?® The former is a formality
requirement to effect a disposition while the latter is an evidential requirement for
proving the existence of a declaration. The prerequisite for this difference between the
two subsections is the logical possibility to draw a line between the disposition of a

pre-existing equitable interest and the declaration of trust (creation of a new equitable

interest). This distinction is obvious so long as we deny the notion of ‘split title’ or

202 Vandervell v IRC [1967] 2 AC 291.

208 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669.
204 Re Transphere Pty Ltd (1986) 5 NSWLR 309, 311.

208 Law of Property Act 1925, s 53(1)(c).

206 Law of Property Act 1925, s 53(1)(b).
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‘dual ownership’. Otherwise following the logic of such notion, the ‘equitable title’
already exists in the property together with the legal title before disposition or
declaration. Then a declaration of trust is conceptually a disposition of an pre-existing
equitable interest, which on one hand should be made in writing according to section
53(1)(c), on the other hand, however, need not be made in writing but merely be
manifested by evidence in writing according to section 53(1)(b) — a contradiction
therefore arises. Obviously the legislature did not intend to create such a
contradiction, and this means it also implicitly disagrees with using the notion of “split

title’ or ‘dual ownership’ to explain the nature of equitable interest under trust.

It could be argued that beneficial interests are recognised as separate interests
in that they can be disposed of separately from the trustee’s own fund and protected
separately against the unsecured creditors. But this by no means indicates that it is a
species of right in rem. For this analysis only seems promising at the level of trust
assets, as Smith and Honorépointed out, and absurdities result when we bring trust
liabilities into the picture.?®” Specifically, the beneficiary does not have priority
against all kinds of unsecured creditors, particularly those creditors whose debts are
incurred by the trustee for the purpose of managing trust assets. For example if the
accounting fees and lawyer fees suppresses the value of trust assets, these debts must
be satisfied before the beneficiary’s claim towards the trust assets. Since obviously we
cannot say that those accountants and lawyers have proprietary rights over the
trustee’s trust assets, then a fortiori, it would be even more unreasonable to say that
the beneficiary has any kind of property rights, needless to mention ‘ownership’ to the

trustee’s trust assets.

207 Lionel Smith, ‘Trust and Patrimony’ (2008) 38 Revue générale de droit 379; Tony Honoré

‘Trusts: The Inessentials’ in Joshua Getzler (ed), Rationalising Property, Equity and Trusts:
Essays in Honour of Edward Burn (Butterworths 2003).
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Now we can trace back to the original question: why is the ‘constructive trust’
usually labelled ‘proprietary’? From the point of exigibility, we have already seen that
a beneficiary’s interest under trust is not proprietary, but merely personal at the
tertiary level. The constructive trust can be labelled ‘proprietary’ only in the sense that
the beneficiary’s right is strictly stuck to the trust property rather than the trustee so
that it can bind not only the trustee, but also third party successors in legal title.
Therefore, the nature of the right the transferor acquires under a constructive trust is
essentially different from that of the right the transferor acquires under the power to
rescind (and thereby revest title). The latter can no doubt be labelled ‘proprietary’ or
‘in rem’ under English law, while strictly speaking, the former cannot be labelled so.
It may be better to call it a right ‘against a right’ rather a right ‘in rem’
conceptually.?®® Therefore, we can reach the conclusion of this section: to say the
constructive trust is an award ‘beyond in personam’ does not mean that it is genuinely
a ‘proprietary’ relief for the transferor in an impaired consent transfer. The existence
of such device thus cannot be treated as a counter-example of the existence of the

abstract system in English law. Rather, it operates alongside the abstract system.

208 See Ben McFarlane and Robert Stevens, ‘The Nature of Equitable Property’ (2010) 4 J of
Equity 1; Lionel Smith, ‘Philosophical Foundations of Proprietary Remedies’ in Robert
Chambers and others (eds), Philosophical Foundations of the Law of Unjust Enrichment
(OUP 2009).
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CHAPTER 4: CHINESE DEBATE REVISITED

The previous chapters have illustrated the existence, the justification, and the
unique characteristics of the operation of the abstract system in English law. Now we
come to the final chapter to view English law with a civilian perspective, and see what
lessons can be learnt by Chinese law. Before answering this question, it is better to
have an overview of the background as to the significance of this exercise, and the

status quo of Chinese law and the current debate in the Chinese legal academia.

4.1 The Law

In a broader sense, there are two jurisdictions where the law could be
commonly referred to as ‘Chinese law’: one being mainland China,?® and the other
one would be that across the strait — Taiwan.”* Leaving political issues aside,
Taiwanese civil law is of huge importance to mainland China. Not only because its
civil code is a ‘living artefact’, being the first in Chinese modern history,*** but also
that it provided a model for various civil legislations promulgated later on mainland
China. It is well known that similar to its Taiwanese counterpart, Chinese civil law is
also largely influenced by German law. However, in terms of the adoption of the

principles of separation and abstraction, China seems to take a different attitude from

209 Officially the People’s Republic of China. Its laws would hereinafter be referred to as

‘Chinese law’. Official translations in English are available at
<www.npc.gov.cn/englishnpc/Law/Frameset-index.html> accessed 5 May 2014.

210 Officially the Republic of China. Its law would hereinafter be referred to as ‘Taiwanese law’.

211

The five Parts of the first Chinese Civil Code were codified separately from 1929 to 1931 by
the Nationalist government, (General Provisions: 1929; Law of Obligations, Law of Property:
1930; Family Law, Succession Law: 1931) which are still effective in Taiwan after numerous
modifications and amendments.
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Taiwanese law,?*? despite the fact that there have been ongoing academic debates

regarding the abstract system in both jurisdictions.

To give a brief overview, Chinese law adopted the principle of separation after
2007, but as for the principle of abstraction, it is difficult to conduct a positivist

analysis as to the existence of such principle in black-letter law.

The underlying basis of a transfer and the transfer of the subject-matter were
not legally separated until 1986. The General Principles of the Civil Law 1986

provides:

‘Unless the law stipulates otherwise or the parties concerned have
agreed on other arrangements, the ownership of property obtained by
contract or by other lawful means shall be transferred simultaneously
with [the passing of possession of] the property itself.’**

However, the wording of this article remains problematic, in the sense that (i)
it is still possible for parties to contract out such a rule of conveyance,?* and that (i)
with regard to land, in fact the legislators apparently do not intend to keep the old
‘livery of seisin’ mode of conveyance despite its apparent wording. Indeed, eight
years later the ambiguity was somewhat clarified by the Urban Real Estate
Administration Law 1994, which provides that the transfer of property rights with

respect to land should be registered.?*® But this by no means indicate that the principle

212 It is generally accepted in Taiwanese academia that Taiwanese civil law have always

recognised the principles of separation and abstraction, although the civil code does not
explicitly state so. See eg Mei Zhongxie, A4 2% [Main Points of Civil Law] (CUPL Press
1998) 95; Shi Shangkuan, 72%7£¢,% [On Property Law] (CUPL Press 2000) 24; Zheng Yubo,
B4 ¢ [Civil Law: Property] (revised by Huang Zongle, 16th edn, Sanmin 2009) 50;
Wang Tze-Chien, £2/2447#7 [Civil Code: Property] (Peking UP 2009) 59-69.

a3 General Principles of Civil Law 1986, art 72.

214 Contract Law 1999, art 133 has essentially the same expression regarding sale of goods:

‘Property to goods passes upon delivery, unless the law provides otherwise or the parties
stipulate otherwise.” Such a possibility of ‘contracting out’ was not abolished until 2007:
Property Law 2007, arts 9, 23.

Urban Real Estate Administration Law 1994, arts 35, 60(2). Similar formality requirement
also applies to land in rural areas: Land Administration Law 1988, arts 12, 14.

215
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of separation was then established, because similar to the requirement of registration,
the requirement of writing for contracts is also articulated in the statute, %°
constituting the two formality requirements of a real property transfer. Given the
administrative nature of this statute, the violation of one formality requirement does
not necessarily negate the validity of the acquisition of real property, even though this
may incur administrative sanctions.!” In other words, the 1994 statute itself does not
determine whether property rights to immovables pass by the written contract or

change of registration.?'®

The confusion about the timing of passing of property was clarified in 2007,
when the codification of property law was completed. Accordingly in principle, with
respect to inter vivos consensual property transfer, property rights to movables pass
upon delivery, and property rights to immovables pass upon change of registration.?*®
There are exceptions in respect of movables (ie property rights can pass without

physical delivery), including: transferee in possession before transfer,?%

third party in
possession before transfer,??* and transferor in possession after transfer.??? In terms of
immovables, exceptions include (ie property rights can pass without change of

registration): the acquisition of the right to land contractual management,®® the

216 Urban Real Estate Administration Law 1994, art 40.

a7 Chapter VI (Legal Liabilities) of the Urban Real Estate Administration Law 1994 does not
include the consequence of ‘a transfer being invalid’.

218 Although transferability (to third parties) is barred to those real estates without registration:

Urban Real Estate Administration Law 1994, arts 37(6), this cannot logically result to the
conclusion that property rights do not pass until change of registration, because the transferee
could get a property right without third party transferability under the statute.

219 Property Law 2007, arts 6, 9, 14, 23.
220 Property Law 2007, art 25.
21 Property Law 2007, art 26.
222 Property Law 2007, art 27.

223 Property Law 2007, art 127. The name of such a species of usufruct might be alien to common

lawyers. Jura in re aliena (lesser property rights) are generally divided into security rights and
rights of usufruct. Unlike civil law security rights which are generally similar to their common
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224 and the acquisition of charge over specific movables.”®

acquisition of easement,
But these exceptions by no means undermine the existence of a separate juridical act
of conveyance; they merely rule out the necessity of the formal conveyance procedure
in specific transfers. Accordingly, while the validity of the juridical act of contract??®
(as the underlying basis of a transfer) depends on contract law,?*’ the validity of the
juridical act of conveyance (as the transfer of the subject-matter) also depends on its

own rules.??

Things become more complex when we move on to the principle of
abstraction. Suppose a transferee fraudulently induces a transferor to make a contract
of sale and deliver the property in question to the transferee. When the transferor

elects to exercise his power to rescind the contract,??®

what is the consequence of such
impaired consensual transfer in Chinese law? Of course there is hardly any doubt on
the existence of a monetary restitution, a right in personam for the transferor.?®® What
is contentious is whether the transferor could (by rescinding the contract) be granted

any proprietary remedy, specifically a remedy revesting ownership of the property in

question back to him.

law counterparts, rights of usufruct in civilian jurisdictions are categorised only by use rather
than both by use and time. So unlike English law where ‘estate’ could generally be divided
into life estates, leases, easements and restrictive covenants, usufruct rights in Chinese law are
divided into the right to land contractual management, the right to the use of land for
construction, the right to the use of rural house sites, and easement.

224 Property Law 2007, art 158.
225 Property Law 2007, art 188.

226 As a civilian jurisdiction, Chinese law of gift is a part of contract law, similar to sale, barter,

loan for consumption, etc.

22 Contract Law 1999, arts 9 (capacity), 10 (formality), 52 (legality), 54 (intention).

228 Property Law 2007, art 7; General Principles of Civil Law 1986, arts 55 (capacity), 56

(formality), 58 (legality), 59 (intention).

229 Contract Law 1999, art 54.

230 The causative event is unjust enrichment, for the contract of sale is voidable due to fraud,

leading to failure of the underlying basis of a transfer: General Principles of Civil Law 1986,
art 92.
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The governing rule is article 58 of the Contract Law 1999, which provides:

After a contract becomes invalid or is rescinded, any property obtained
under the contract shall be returned. If it is impossible or unnecessary
to return the property, compensation shall be made at an estimated
price ...

Due to the lack of further authorised clarification, the using of the words
‘property’ and ‘returned’ remain ambiguous, for it does not clarify the object of
restitution. Abstractionists would contend that ‘property’ means ‘property rights’, and
‘returned’ means ‘the re-conveyance of rights’, whereas anti-abstractionists would
assert that ‘property’ only means ‘possession of the property’,*** and ‘returned’ only

means ‘change of possession’. Indeed, if we look into the entire statute, we will find

that the word ‘return’ is used in an inconsistent way; sometimes it refers to

233 234

possession,?*? sometimes property rights,”®* and sometimes unclear.?** Worse still,
both protagonists for the causal system and the abstract system could find clues

elsewhere in Chinese law for their position.

Anti-abstractionists may argue that derivative acquisition of property rights
articulated by the statutes is not an independent juridical act of transfer, but merely a
part of the underlying basis of such acquisition. For instance, acquisition of property
rights in land is defined as an act where ‘an obligee of real estate transfers his real
estate to [the obligor] through sale, donation or other legal means.’?*® Similarly, a
contract of sale of goods is by definition ‘a contract whereby the seller transfers its

ownership over the targeted matter to the buyer and the buyer pays the price

231 Because under causal system, property rights would automatically be revested to the transferor

upon his exercise of the power to rescind, what he needs is merely to regain possession of the
property.

2% Contract Law 1999, arts 235, 295, 352, 365, 373, 377.

233 Contract Law 1999, arts 111, 308, 378.

23 Contract Law 1999, arts 58, 59, 194.

2% Urban Real Estate Administration Law 1994, art 36.
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therefor.”?*® This means that although a property transfer contains the two steps of
contract and conveyance, the nature of conveyance is nevertheless only the
performance of the contract. Thus, if a contract of sale is rescinded, the performance
under such contract is null and void as well. By contrast, abstractionists would argue
that the ‘cross-infection’ between the validity of contract and conveyance has already
diminished by a large extent since 2007. As for immovables, Property Law 2007
established the principle that lack of registration only negates the validity of

conveyance, not the underlying contract.?*’

As for movables, a Judicial Interpretation
of the Chinese Supreme Court in 2012 also established the similar rule that the fact
that the seller has no power to transfer the ownership of goods at the moment of the
creation of the contract does not negate the validity of the underlying contract of sale
of the goods in question.”® Given that the negative effect from the invalidity of
conveyance to the validity of contract is now cut off, logically speaking the negative
effect the other way round should be cut off as well. After all, it remains highly

contentious as to whether Chinese law currently adopts the abstract system or causal

system.

236 Contract Law 1999, art 130. Note that the expression is ‘seller transfer’ and ‘buyer pays’, not

‘seller is obliged to transfer’ and ‘buyer is obliged to pay’.

=7 Property Law 2007, art 15.

238 Interpretation of the Supreme People’s Court on Issues Concerning the Application of Law for

the Trial of Cases of Disputes over Sales Contracts (Supreme Court Interpretation No 8, 2012)
art 3.
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4.2 The Ongoing Debate and Lessons from English Law

Although the preparatory work for the second civil code of China began in
1979,%* the causal/abstract debate in mainland China kicked-off ten years later, when
one of the leading scholars of Chinese civil law, Professor Liang Huixing put forward
his arguments against the adoption of the principle of abstraction.?*® From then on, the
causal/abstract debate gradually became one of the most popular property law topics
and has raised pervasive attention and various arguments on both sides. Considering
the plethora of academic literature on the topic and that the scope of much of them
being confined to the Chinese context, this subsection therefore only aims to examine
three general arguments raised by Chinese anti-abstractionists with insights gained

from English law in the previous chapters.

The first point concerns the scarcity of the number of jurisdictions that adopt
the abstract system. Chinese anti-abstractionists raised the doubt as to why Chinese
law have to adopt the abstract system, including the concept of ‘juridical act of real
rights’ or the so-called abstract real contract’®** which is exclusively German and is
rejected by all other major civilian jurisdictions.?*> Some anti-abstractionists further

argue that even in common law jurisdictions such as England, such a framework of

29 For a brief history till 2007, see Jianfu Chen, Chinese Law: Context and Transformation

(Martinus Nijhoff Publishers 2008) 331-8.

240 Liang Huixing, ‘FE B RS A NYIFRET A [Is Juridical Act of Real Rights Recognised in
Chinese Civil Law?] (1989) 65 Chinese Journal of Law 56.

2 Or the so-called ‘real agreement’: §929 BGB. Transfer of property rights is a species of

depository juridical acts (Verflgungsgesch&ft) under German law (others being abandonment,
original acquisition, assignment, etc) as opposed to obligatory juridical acts
(Verpflichtungsgesch&ft) which only incur obligations to perform as the underlying basis of
the depository juridical acts.

242 Wen Shiyang, #74¢:% 274 [Real Right Law] (Wuhan UP 1997) 75; Chen Huabin, “i¢5:F%
BIT YIRS Z) [Transfer of Property Rights via Juridical Acts] in Liang Huixing (ed),
B 5 644 [Civil Law and Commercial Law Review] vol 6 (Law Press 1997) 146. But note
that German law is not the only one in continental Europe possessing the abstract system. An
example is Estonian law: General Principles of the Civil Code Act 2002, s 6(4).
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legal concepts and rules does not exist either.*** Indeed, of course we could say that
English law does not have such a species of juridical acts, for English law do not have
any concept of juridical acts in the first place. The proper question to ask should be
instead whether the jurisdiction has the following principles: (i) the transfer of the
subject-matter is separate from the underlying basis of such transfer, and (ii) the
invalidity of the former does not infect the validity of the latter. If this is the question
asked, then it is inappropriate to assert that English law is causal rather than abstract.
Unfortunately, such misconception pervasively exists in China. For instance, some
scholars contend that the English personal property law adopts a causal system similar
to French law.?** However, this is due to a lack of understanding of the change of the
law of detinue in the fifteenth century, and the misunderstanding on the abolishment
of delivery and deed as a separate way of conveyance outside sale by the legislation
on sale of goods in the nineteenth century.?* Moreover, even as for transfer of
property inside sale, although contract and transfer could be done by the parties within

one act, as illustrated in chapter 1,2%

this does not mean that the intention to pass
property rights is the same intention of the transferor to incur such a contractual
obligation to sell. The principle of separation does exist in English law. Other Chinese

property lawyers commenting on English law hold a different view. They argue that

243 Chen Huabin, A5M4 F%##7 [Civil Code and Civil Law Property] (Law Press 2009)
272. It is important to point out that the majority of Chinese civil lawyers doing research
regarding the causal/abstract debate in English law only focus on statutes rather than case law.
Worse still, even as to the rules in the statutes, they failed to understand or exhaust them
correctly.

Wang Zhigang, ‘&&= X S5F R FE I AR S A SRR [The Jurisprudential and
Historical Root of the Confrontation between Consensualism and Formalism] (2010) 190
Chinese Journal of Law 79; Zhang Kanglin, Zf(77 % EAEPE A48 [Study on Principle
of Abstraction of Juristic Act of Real Right] (CUPL Press 2009) 130. Proof drawn by them in
English law are: Sale of Goods Act 1893, s 17; Sale of Goods Act 1979, s 17, and
Holdsworth’s explanation on the relation between detinue and property transfer: W S
Holdsworth, A History of English Law, vol 111 (5th edn, Sweet & Maxwell 1942), 355-6.

245 Cochrane v Moore (1890) 25 QBD 57.
246

244

See section 1.1.2 above.
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English law does have the principle of separation, but not the principle of
abstraction.?*” In terms of personal property law, a thorough revision on the old cases
in chapter 1 demonstrates that compared to the cases recognising the abstract system,
the ‘anti-abstractionist’ cases cannot stand up to scrutiny.?*® As for land law, such a
misconception is often held as a result of either overlooking the statutory development
of land transfer by deed and registration from 1845 to 2002,%*° or overlooking the case
law recognising the rule that the invalidity of a contract for want of formality®® does
not lead to the invalidity of the executed conveyance under the contract.”>* Without a
comprehensive understanding of English property law, it is not surprising that
Chinese anti-abstractionists made such an erroneous assertion that the abstract system

does not exist in the homeland of the common law.

The second lesson that could be learnt from English law is about the
justification of the abstract system. Compared to the aforementioned counter-
argument, a more tenable one virtually proposed by all Chinese anti-abstractionists is
that from a normative point of view, severe unfairness would occur to the transferor in
the operation of the abstract system in the event of the transferee’s insolvency, third

party acquisition, or the creation of a third party security interest.?* But it should be

247 Wu Yiming, ‘248424 ST ROMELT 2’ [Delivery of Deed: Juridical Act of Real
Rights in Common Law?] (2010) 34 Nanjing University Law Review 336; He Baoyu, 74"/A7%
JFPEL 4] [Jurisprudence and Cases on Contract Law] (China Legal Publishing 2013) 381.
Evidence relied by them in English law are: Car and Universal Finance Co Ltd v Caldwell
[1965] 1 QB 525, and the merger doctrine.

248 See section 1.2.1 above.

9 William Swadling, ‘Property: General Principles’ in Andrew Burrows (ed), English Private

Law (3rd edn, OUP 2013) paras 4.447-4.456. Current statutory evidence of the abstract
system in land law mainly include: Law of Property Act 1925, s 52(1), Land Registration Act,
ss 27, 58 and sch 4.

Law of Property (Miscellaneous Provisions) Act 1989, s 2.

a1 Tootal Clothing Ltd v Guinea Properties Management Ltd (1992) 64 P & CR 452; Mirza v
Mirza [2009] EWHC 3.

Cf section 1.1.2 above.
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noted that simply asserting that ‘it is unfair to the transferor’ is not enough. ‘Fairness’
is not strictly speaking a legal term. One at least needs a criterion, whether based on
principle or policy to determine on what situation it is proper to say that the transferor
is unfairly prejudiced. In this regard, English law could provide a chapter for Chinese
lawyers to read, as discussed in chapter 2, which most Chinese anti-abstractionists are
unaware of.

253 the abstract/causal debate is about

Indeed, with a pure civilian mindset,
passing of property rights, which has nothing to do with restitution of unjust
enrichment. Such notion will result in a huge lacuna in comparative research, for
‘proprietary restitution provides a crucial cornerstone for any comprehensive account
of the causality and abstraction in the common law.’?** If we look into the well-
travelled debate of proprietary restitution in English law, we will find out that some of
the points made over there are ideal candidates which could be employed by the anti-
abstractionists as ‘criteria’ to further explain why it is ‘unfair’ to purely adopt the
abstract system. These criteria are (i) initially impaired consent subtraction from
transferor’s assets raised by Birks and Chambers, and (ii) swelling transferee’s assets

without the ability to assume his insolvency risk raised by consequentialists such as

Burrows and Jones.?>®

However, after a careful scrutiny of these two possible criteria, further
observations could be made in terms of the relationship between the common law
topic (ie justification of proprietary restitution) and the civil law topic (ie justification

of the causal system). The justification of proprietary restitution, whether by principle

253 le that unjust enrichment is only a causative event to obligations in personam.

24 Birke Hécker, ‘Causality and Abstraction in the Common Law’ in Elise Bant and Matthew

Harding (eds), Exploring Private Law (CUP 2010) 201.

25 See section 2.2 above.
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or policy is a large topic which in a wider sense is on its own neutral to the
abstract/causal debate. The centrality of Birks’ blueprint is not to justify the causal
system or abstract system, but to provide a rationale for proprietary restitution of
unjust enrichment as opposed to that of wrongdoing. Similarly, the main aim of the
consequentialists is to justify the need to grant insolvency priority (as the preliminary
issue) no matter what device it takes (as the secondary issue). If these arguments are
used to justify the creation of a constructive trust beyond a mere personal obligation
to reverse unjust enrichment, its rationale might be applicable in such context. But if
these arguments are employed to justify the power to revest (which indeed is

mentioned in the list of proprietary devices), as revealed in chapter 2,%*°

circularity
would inevitably occur in its reasoning. The justification is thus flawed in this

context.

The third and last lesson from English law is the role of the trust in balancing
the interests among the parties in an impaired consent transfer. With a pure civilian
dichotomy of rights (in rem and in personam), what could the law grant to the
transferor beyond a remedy in personam (a monetary personal obligation) when the
underlying basis of a transfer fails must be a remedy with a ‘retroactive proprietary
effect’.?’ Specifically, such effect is either that the property right is (i) treated as
never having passed to the transferee or (ii) automatically revested back to the
transferee upon contractual rescission, both of which are mechanisms of the causal
system. In other words, in the civilian world, insolvency priority cannot be secured for
the transferor in an impaired consent transfer unless the governing jurisdiction adopts

the causal system, not the abstract system.

26 See section 2.2 above.

27 This is a term used in the Draft Common Frame of Reference: DCFR Book V111-2:202.
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Nevertheless, this might not be applicable globally, at least to those
jurisdictions where the law of trusts is recognised. As illustrated in chapter 3,2
English law tells us that the causal system (with a ‘retroactive proprietary effect’) is
not the only way to secure insolvency priority. Another possible way is to create a
beneficial interest under constructive trust for the transferor, while the property right
in question still remains in the transferee due to the existence of a valid conveyance
beforehand. Of course, such a solution is not universally applicable either, for the trust
is not a mechanism widely adopted in civilian jurisdictions.”® Although Chinese law
recognises trusts, the scope of trusts is only limited to those triggered by consent in
writing, whereas in principle non-express trusts imposed by causative events other
than consent (such as wrongdoing or unjust enrichment) are not recognised. %
However, this by no means indicates that the underlying idea in English law of
creating constructive trust to reverse unjust enrichment is totally alien to Chinese law.
Unlike an express trust where a bundle of trustee’s duties exist, a constructive trust is
anomalous in the sense that there is only one duty on the part of the trustee. That is

the so-called core trust duty which burdens on a specific right,®*

or more precisely, a
duty (i) to re-convey a specific right or (ii) to repay a certain sum of money to the
beneficiary?® under such a trust on the beneficiary’s request. If we compare Chinese

law and German law in terms of the mode of restitution in the case of a void or

voidable underlying contract, we will find that the position of Chinese law lies

28 See section 3.2.1 above.

259 Regardless of those ‘trust-like’ competing models such as fiducie, treuhand or bewind, etc.

260 For a brief introduction in English of the creation and taxonomy of Chinese trusts, see Lusina

Ho, Trust Law in China (Sweet & Maxwell 2003) ch 3.

201 Ben McFarlane, ‘The Centrality of Constructive and Resulting Trusts’ in Charles Mitchell

(ed), Constructive and Resulting Trusts (Hart Publishing 2010).

262 William Swadling, ‘The Fiction of the Constructive Trust’ (2011) 64 Current Legal Problems

399, but note that Swadling in this paper further argues that these specific duties should not be
labelled under the fictitious name ‘constructive trust’.
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somewhere between German law and English law. On the one hand, under German
law in principle only a monetary personal obligation is triggered upon rescission or
nullification of the contract if a third party acquires the ownership, whereas under
Chinese law, the first remedy granted to the transferor under such circumstance is a
right to order the transferee to return the property rights acquired to the transferor, and

only when such restitution in specie is impossible,?®®

a monetary personal obligation
(to pay over the value of the right received) would then arise.?®* On the other hand,
such a duty to do restitution in specie under Chinese law is different from the duty
under constructive trust to re-convey specific rights under English law in the sense
that the former does not have insolvency priority.?®®> Regardless of such a difference at
the level of insolvency law, at least it can be concluded that the underlying idea of
ordering specific restitution to reverse unjust enrichment exists both in English law
and Chinese law. This means that a possible way to resolve the debate between
Chinese abstractionists and anti-abstractionists is to fully adopt the underlying idea of
the English constructive trust, by which the property right remains vested in the
transferee under a valid conveyance, but the transferee is obliged to re-convey such
property right in question back to the transferor with an effect of insolvency priority,
due to the invalidity of the underlying basis of such conveyance. In doing so, it is of
course not necessary to go by the name of ‘constructive trust’. A rose by any name

would smell just as sweet after all — so as far as the nostrils of the transferors are

concerned.

263 Under Chinese law, third party acquisition other than bona fide purchase for value without
notice does not amount to ‘impossibility to return’ and thus restitution in specie is not barred.
204 Contract Law 1999, arts 58, 59, 194.

265 Insolvency Act 1986, ss 283(1)(a) and 283(3)(a).
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CONCLUSION

The orthodox functionalist comparative lawyers tend to choose a topic where
the governing rules in the target jurisdictions are well-established and without
contention. By contrast, if the rules in targeted jurisdictions are unsettled or under
debate, comparative research would be rather difficult to conduct. The topic of this
thesis just falls within the latter scenario. Whether the rules in English law can be
conceptualised into the civilian pigeon-hole of the abstract/causal framework and the
traditio/consensual framework is not clear-cut. However, it does not mean that a
comparative study is impossible to be carried out in such scenario. The ultimate goal
of observing and comparing the law regarding property transfers and its reversal both
in English law and Chinese law is to draw lessons which could be helpful for future
development of the law. Building a ‘frame of reference’ which is mutually
understandable across legal systems in terms of concepts and values is essential. This

is what this thesis aims to achieve.

However, this task is far from complete. There remains much work to be done
to complete a full functionalist comparison between the English and Chinese rules
regarding property transfers and its reversal from one aspect to another. Otherwise it
is dangerous to draw lessons from one jurisdiction to the other. As Zweigert and K&z

pointed out:

[w]henever it is proposed to adopt a foreign solution which is said to be
superior, two questions must be asked: first, whether it has proved satisfaction
in its country of origin, and secondly, whether it will work in the country
where it is proposed to adopt it.?®®

266 K Zweigert and H K&z, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP
1998) 17.

98



Just take the third lesson as an example. The constructive trust in English law
does provide an alternative solution other than the principle of causality for availing
the transferor against third party successors and insolvency creditors. However, it
does not necessarily mean such English trust model is superior to its Chinese
counterpart, the restitution in specie model. Nor does it necessarily mean that the third
party binding effect and insolvency priority of the English model should be
transplanted to the Chinese law of restitution. At least two additional tasks should be
done in a thorough comparative study before a conclusion can be made. The first one
is to examine closely what the Chinese restitution in specie model is and whether it is
problematic within Chinese law. The second task is to find out what is the rationale
behind why a trust should be imposed under such circumstances, and whether it could

stand up to scrutiny.

As Maitland warned us, ‘it is dangerous to play with foreign terms unless we
know very well what are about’.”®’ While this thesis had yet to bring about this sort of
certainty to the understanding of the comparative law of property transfers, it is hoped

that it had at least brought us closer to that goal.

267 F W Maitland, Equity Also the Forms of Action at Common Law (CUP 1913) 372.
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